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CORPUS JURIS 
SECUNDUM 


FEDERAL CIVIL PROCEDURE 

This Title includes, generally, the civil procedure, other than appellate, of the District Courts of the 
United States and the former Circuit Courts of the United States, especially procedure under the Federal 
Rules of Civil Procedure. 

Matters not in this Title, treated elsewhere in this work, see General Index 


Analysis 


I. nr GENERAL, §§ 1-^ 

A. In General, §§ 1-4 

B. Rules of Court, §§ 5-22 

C. Conformity to State Practice in General, §§ 23-36 

D. Nature and Form of Remedy ; Joinder, §§ 37-41 

n. PARTIES, §§ 42^185 

A. In General, §§ 42-45 

B. Capacity, §§ 46-52 

C. Real Parties in Interest, §§ 53-62 

D. Class Actions, §§ 63-93 

1. In General^ §§ 63-75 

2. Particular Classes Represented, §§ 76-93 

E. Joinder, §§ 94-116 

F. Bringing in New Parties; Third-Party Proceedings, §§ 117-127 

G. Intervention, §§ 128-155 

H. Substitution, §§ 156-167 

I. Defects, Objections, and Amendments, §§ 168-185 

m. PROCESS OR NOTICE, §§ 186-232 

A. In General, §§ 186-188 

B. Service, §§ 189-223 

1. In General, §§ 189-198 

2. Service on Particular Parties in General, §§ 199-203 

3. Nonresidents and Absentees in General, §§ 204-211 

4. Foreign Corporations, Partnerships, and Associations, §§ 212-221 

5. Return and Proof of Service, §§ 222-223 

C. Defects and Objections; Amendment, §§ 224-232 


See also descriptive word index in volume containing end of this Title 
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IV. ATTAOHMEITT AND GARNISHMENT, §§ 233-241 

V. APPEARANCE, §§ 242-246 

VI. PLEADINGS AND MOTIONS, §§ 247-440 

A. Pleadings in General, §§ 247-261 

B. Complaint, §§ 262-300 

1. In General^ §§ 262-280 

2. Particular Actions, §§ 281-300 

C. Answer, §§ 301-319 

1. In General, §§ 301-30S 

2. Affirmative Defense or Avoidance, §§ 306-308 

3. Set-Offs, Counterclaims, and Cross Claims, §§ 309-319 

D. Reply and Subsequent Pleadings, §§ 320-321 

E. Amendments, §§ 322-349 

F. Supplemental Pleadings, §§ 350-356 

G. Issues, Proof, and Variance, §§ 357-361 

H. Defects in, and Objections to, Pleadings in General, §§ 362-367 

I. Motions in General, §§ 368-375 

J. More Definite Statement, §§ 376-397 

K. Election Between Claims or Defenses, §§ 398-399 

L. Judgment on the Pleadings, §§ 400-409 

M. Separating Claims or Defenses, §§ 410-412 

N. Striking Pleading or Matter Therein, §§ 413-440 

Vn. EVIDENCE, §§ 441-463 

Vm. OBJECTIONS TO JURISDICTION, DETERMINATION, AND WAIVER, §§ 464-479 

A. Objections to Jurisdiction, §§ 464-466 

B. Determination as to Jurisdiction, §§ 467-475 

C. Waiver or Consent, §§ 476-479 

IX. OBJECTIONS TO VENUE, §§ 480-516 

A. In General, §§ 480-494 

B. Change of Venue, §§ 495-516 

1. In General, §§ 495-496 

2. Convenience of Parties and Witnesses, §§ 497-514 

3. Venue Laid in Wrong Division or District, §§ 515-516 

X. WITNESSES, §§ 617-525 

XI. DEPOSITIONS AND DISCOVERY, §§ 526-774 

A. In General, §§ 526-543 

B. Depositions Before Action or Pending Appeal, §§ 544-547 

C. Depositions of Parties and Others Pending Action, §§ 548-644 

1. In General, §§ 548-570 

2. Proceedings, §§ 571-607 

a. in general, §§ 571-596 

b. protective orders before oral examination; termination 

OR limitation of examination, §§ 597-607 
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XL. DEPOSITIONS AND DISCOVERY—Contintied. 

C. Depositions of Parties and Others Pending Action— Continued 

3. Examination in General, §§ 608-613 

4. Scope of Examination, §§ 614-631 

5. Suppression; Use and Effect, §§ 632-639 

6. Failure to Appear or Testify, §§ 640-644 

D. Written Interrogatories to Parties, §§ 645-695 

1. In General, §§ 645-674 

2. Scope, §§ 675-688 

3. Answers; Failure to Answer, §§ 689-695 

E. Production of Documents and Things for Inspection, Copying, or 

Photographing, §§ 696-751 

1. In General, §§ 696-715 

2. Particular Documents or Things, §§ 716-730 

3. Proceedings, §§ 731-743 

4. Compliance; Failure to Comply, §§ 744-751 

F. Physical or Mental Exaliination of Person, §§ 752-755 

G. Requests for Admissions of Facts, §§ 756-774 

Xn. DISMISSAL, §,§ 775-878 

A. Voluntary Dismissal, §§ 775-790 

B. Involuntary Dismissal, §§ 791-878 

1. In General, §§ 791-795 

2. Grounds in General, §§ 796-817 

3. Defects in Pleading, §§ 818-839 

4. Proceedings, §§ 840-878 

Xm. OONTINUANOE, §§ 879-889 

XIV. REFERENCE, §§ 890-904 

XV. PRE-TRIAL CONFERENCE, §§ 905-914 

XVI. TRIAL, §§ 915-1056 

A. In General, §§ 915-932 

B. Docket, Lists, and Calendars, §§ 933-934 

C. Reception of Evidence, §§ 935-942 

D. Jury Trial, §§ 943-954 

E. Jurors, §§ 955-957 

F. Taking Case or Question from Jury, §§ 958-982 

1. Questions of Law and Fact in General, §§ 958-969 

2. Direction of Verdict, §§ 970-980 

3. Dismissal or Nonsuit, §§ 981-982 

G. Instructions, §§ 983-994 

H. Verdict and Findings of Jury, §§ 995-1027 

1. In General, §§ 995-998 

2. General Verdict, §§ 999-1008 

3 . Interrogatories Accompanying Forms for General Verdict, §§ 

1009-1016 

4. Special Verdict, §§ 1017-1027 
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XVI. TEIAL —Continued. 

I. Trial by Court, §§ 1028-1056 

1. Hearing and Determination of Cause, §§ 1028-1035 

2. Findings of Fact and Conclusions of Law, §§ 1036-1056 

xvn. NEW TRIAL, §§ 1057-11G4 

A. In General, §§ 1057-1060 

B. Grounds, §§ 1061-1081 

C. New Trial on Court’s Own Initiative, §§ 1082-1083 

D. Proceedings to Procure in General, §§ 1084-1091 

E. Hearing and Determination of Motion, §§ 1092-1104 

XVin. JUDaMEOT, §§ 1105-1253 

A. In General, §§ 1105-1121 

B. By Default, §§ 1122-1134 

1. In General, §§ 1122-1129 

2. Setting Aside, §§ 1130-1134 

C. Summary Judgment, §§ 1135-1218 

1. In General, 

2. Particular Cases or Subject Matter, §§ 1156-1182 

3. Proceedings, §§ 1183-1218 

a. IN general, §§ 1183-1201 

b. HEARING, determination, AND SUBSEQUENT PROCEEDINGS, §§ 

1202-1218 

D. Judgment Notwithstanding Verdict, §§ 1219-1226 

E. Rendition and Entry; Registration in Other Districts, §§ 1227-1232 

F. Relief from Judgment, §§ 1233-1251 

G. Lien, §§ 1252-1253 

XIX. EXECUTION AND OTHER PROOEEDINCS TOR ENFORCEMENT OP JUDCMENT, 
§§ 1264-1272 

XX. PEES AND COSTS, §§ 1273-1295 


Sub-Analysis 


I. IN CENERAL—p 37 

A. In General —p 37 

§ 1. General considerations—37 

2. Power of congress—39 

3. Commencement of action—^p 39 

4. Defenses—^p 42 

B. Rules of Court —^p 43 

§ 5. In general—^p 43 

6. Function, construction, and effect of rules—^p 44 

7. Federal rules of civil procedure—^p 45 

8. - Purpose—^p 46 

9. - Actions or proceedings to which rules apply—^p 49 

10. -United States as party—^p 50 

11. - Courts in which rules applicable—^p 51 


See also descriptive word index in volume containing end of this Title 

4 


35A C.J.S. 


FEDERAL CIVIL PROCEDURE 


L nr GrENEBAL—Contiimed. 

B. Rules of Court—C ontinued 

§ 12. -General rules of construction—p 51 

-Construction of rules together—53 

14. -Operation and effect of rules in general—^p 54 

15. -Discretion of court in application—p 55 

15.-Time for procedural action—^p 55 

17. -Forms—^p 56 

18. -Effect of rules on substantive rights—56 

19‘ -Effect of rules on jurisdiction and venue—^p 57 

20. -Time rules take effect—^p 59 

21. Local rules of district courts—^p 61 

22. Equity rules—^p 64 
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Conformity to State Practice in General —p 65 
§ 23. In general—p65 

24. Absence of applicable rule—^p 66 
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27. - Extent of conformity—^p 69 
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§ 37. In general—^p 76 

38. Distinctions between law and equity—^p 78 

39. What law governs remedies and relief—^p 81 

40. Joinder of claims and remedies—^p 82 

41. -Legal and equitable causes and relief—87 

n. PARTIES—p 88 

A. In General — ^p 88 

§ 42. In general—^p 88 

43. Formal and nominal parties—^p 90 

44. Proper parties—^p 91 

45. Interpleader—^p 93 


B. Capacity— ^p 93 

§ 46. In general—p 93 

47. Representatives—^p 95 

48. Corporations—^p 97 

49. Partnerships and other unincorporated associations—p 97 , 

50. Infants or incompetent persons—^p 100 


See also descriptive word index in volume containing end of this Title " 
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35A C.J.S. 


n. PARTIES—Continued. 

B. Capacity—C ontinued 

§ 51, - Guardian ad litem or next friend—p 101 

52. Receivers—p 102 

C Real Parties in Interest— p 103 
§ 53. In general—p 103 

54. Assignor and assignee—^p 106 

55. Person indemnified and indemnifier; insurer and insured—p 107 

56. Representatives—p 109 

57. - Contractors for benefit of others and contract beneficiaries—^p 111 

58. - Executors and administrators—p 112 

59. - Guardians and wards—^p 112 

60. - Party authorized by statute—^p 113 

61. Holder of title—^p 113 

62. -Trustees and trust beneficiaries—^p 113 

D. Class Actions—^ p 115 

1. In General —^p 115 

§ 63. Nature, purpose, and origin—p 115 

64. Right to bring class action in general—p 116 

65. Discretion of court—p 118 

66. Types of class actions—^p 118 

67. -True class actions—118 

68. -Hybrid class actions—p 119 

69. - Spurious class actions—^p 119 

70. Impracticability of joining all members of class—p 120 

71. - Number of members—^p 121 

72. Representation of class—^p 121 

73. Common interest in subject matter, questions, and relief—p 124 

74. Jurisdiction—^p 125 

75. Effect of representation—^p 126 

2. Particular Classes Represented —p 126 

§ 76. In general—p 126 

77. Bondholders—^p 127 

78. Employees and employee organizations—^p 128 

79. - Representation of class—^p 129 

80. Landowners—^p 131 

81. Racial groups—p 131 

82. Shareholders—^p 133 

83. -Representative actions—^p 133 

84. -Derivative actions—^p 135 

85. -Necessity of right of action in association—p 137 

86. -Grounds of action—^p 137 

87. -Refusal of association to act—^p 138 

88. -Persons entitled to sue—^p 139 

89. -Jurisdiction—^p 140 

90. -Laches and acquiescence—^p 140 

91. -Parties—^p 141 

92. Trust beneficiaries—^p 142 

93. Members of unincorporated associations—^p 142 

See also descriptive word index in volnme containing end of this Title 
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II. FABrTIES—Continued. 

E. Joinder —p 143 

§ 94. In general—143 

95. Necessary joinder; necessary and indispensable parties—143 

96. - Determination according to federal or state rules—^p 152 

97. -Assignors and assignees—p 153 

98. - Contracts generally—p 154 

99. - Corporations and officers and stockholders thereof—p 155 

100. -Decedents’ estates—^p 155 

101. -Declaratory judgment—^p 156 

102. -Employers, employees, and labor unions—p 156 

103. - Governmental bodies or officers—p 157 

104. -Insurers and insureds—^p 161 

105. -Joint obligors and joint obligees—^p 162 

106. -Joint tort-feasors—p 163 

107. -Landowners and land claimants—^p 164 

108. -Lessors and lessees; tenants—p 165 

109. -Partners; partnerships—^p 165 

110. - Principals and agents or sureties—p 166 

111. -Trustees and trust beneficiaries; stakeholders—^p 166 

112. - Other parties or actions—^p 168 

113. Permissive joinder—^p 169 

114. - Governmental bodies or officers—^p 172 

115. -Insurers and insureds—p 173 

116. -Other parties or actions—p 174 


F. Bringing in New Parties; Third-Party Proceedings— ^p 176 


§ 117. In general—p 176 

118. Purpose and construction of rule in general—^p 180 

119. Discretion of court—^p 185 

120. Liability of third party in general—^p 186 

121. Exoneration of defendant; liability of third party to plaintiff—^p 193 

122. Jurisdiction and venue—^p 195 

123. Proceedings under third-party practice—^p 198 

124. -Process; notice—^p 199 

125. -Pleading; motions—p 201 

126. -Time for bringing in new party—^p 203 

127. -Objections to, and vacation of, order—^p 204 


G. Intervention —p 206 

§ 128. In general—^p 206 

129. Nature and purpose—^p 208 

130. Scope, extent, and effect of intervention or denial thereof—^p 209 

131. Intervention by right or by privilege in general—^p 212 

132. -Intervention as of right—^p 212 

133. -Inadequacy of representation—^p 214 

134. -Unconditional statutory right—p 216 

135. -Disposition of property controlled by court—p 216 

136. - Permissive intervention—^p 217 

137. -Discretion of court—p 219 

138. -Class actions—^p 220 

See also descriptive word index in volume containing end of this Title 
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35A C.J.S. 


n. PARTIES—Continued. 

G. Intervention —Continued 

§ 139. Jurisdiction and venue—p 220 

140. Time or stage in proceeding for intervention—p 222 

141. -After judgment or decree—p 224 

142. Procedure for intervention—^p 22S 

143. -Necessity that court act on motion—p 229 

144. Intervention in suits brought by or against government—p 229 

145. Particular intervenors—^p 230 

146. -Assignees and transferees—^p 231 

147. -Bondholders—^p 232 

148. - Contractors, subcontractors, and sureties—^p 233 

149. - Corporations, officers, and stockholders—^p 233 

150. - Creditors—^p 235 

151. - Employers, employees, and labor unions—^p 236 

152. -Governmental bodies and officers—^p 237 

153. -State; state officials; municipalities—^p 239 

154. -Insurers and insureds—^p 240 

155. -Landowners and land claimants—^p 241 


H. Substitution —^p 241 

§ 156. In general—p 241 

157. Death of party—^p 243 

158. Dissolution or reorganization of corporation—^p 244 

159. Incompetency of party—p 245 

160. Public officers; death or separation from office—^p 245 

161. Transfer of interest of party—^p 247 

162. Time for substitution—^p 249 

163. -On death or separation from office of public officer—-p 250 

164. Proceedings for substitution—^p 252 

165. -For public officers—^p 253 

166. -Notice—^p 254 

167. Effect of substitution or denial of application—^p 255 


I. Defects, Objections, and Amendments — ^p 255 

§ 168. In general—^p 255 

169. Misnomer or misdescription—^p 256 

170. Capacity—^p 256 

171. Nonjoinder—p 257 

172. - Permissive parties—^p 257 

173. -Effect on jurisdiction and power to grant relief— p 259 

174. -Waiver—^p 259 

175. -Procedure for adding parties—^p 260 

176. -Indispensable parties—^p 262 

177. Misjoinder—^p 263 

178. Third-party proceedings—^p 267 

179. Intervention—^p 267 

180. Amendments—^p 267 

181. -Addition of parties—^p 268 

182. - Substitution—^p 269 

183. -Misnomer or misdescription—^p 269 


See also descriptive word index in volume containing end of this Title 
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n. PARTIES—Continued. 

L Defects, Objections, and Amendments— Continued 

§ 184. - Character and capacity—270 

185. -Class actions—^p 270 


in. PROCESS OR NOTICE—p 271 

A. In General—p 271 

§ 186. General considerations—^p 271 

187. Issuance—p 273 

188. Form, requisites, and validity—^p 273 


B. Service—^ p 275 

1. In General —^p 275 

§ 189. Nature and purpose—^p 275 

190. Mode and sufficiency of service generally—p 275 

191. Personal service—^p 277 

192. Substituted or constructive service—^p 278 

193. Privileges and exemptions—^p 279 

194. Time for making service—^p 281 

195. Persons making service—^p 281 

196. Service on individuals—^p 282 

197. -Usual place of abode—^p 283 

198. - Service on agent or attorney of party—^p 284 

2. Service on Particular Parties in General —285 
§ 199. In general—285 

200. Service on United States, officer, or agency—p 286 

201. Service on state, municipal corporation, or other governmental body or officer— 

p 287 

202. Service on corporation or association—^p 287 

203. Service on partnership—^p 290 

3. Nonresidents and Absentees in General —^p 290 
§ 204. In General—p 290 

205. Service authorized by state law—^p 291 

206. Nonresident found within district or state of suit—p 292 

207. Service outside district of suit—^p 292 

208. - Service on officer or agency of United States—p 296 

209. Particular proceedings—^p 297 

210. -Proceedings involving claim to property—^p 299 

211. -Automobile cases—^p 304 

4. Foreign Corporations, Partnerships, and Associations —p 306 
§ 212. Foreign corporations—^p 306 

213. -Presence within state; doing business—^p307 

214. -Cessation of business within state—^p 312 

215. -Cause of action arising outside state—p 313 

216. -Mode of service and persons to be served—^p 313 

217. -Service on officer—^p 314 

218. -Service on agent—^p 314 


See also descriptive word index in volume containing end of this Title 
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FEDERAL CIVIL PROCEDURE 35A C. J. S. 

m. PROCESS OR NOTICE—Continued. 

B. Service—C ontinued 

4. Foreign Corporations, Partnerships, and Associations —Continued 

§ 219. - Affiliated corporations—p 318 

220. - Service outside district or state of suit—p 320 

221. Foreign partnerships and associations—p 320 

5. Return and Proof of Service —^p 322 
§ 222. In general—^p 322 

223. Conclusiveness—^p 323 

C. Defects and Objections ; Amendment— p 324 

§ 224. In general—p 324 

225. Time for objections—^p 324 

226. Waiver—^p 324 

227. Quashing or vacating—^p 326 

228. -Grounds—p 327 

229. -Motion—p 329 

230. -Hearing and determination—p 329 

23 L-Judgment or decision—p 331 

232. Amendment of process or proof of service—332 

IV. ATTACHMENT AND GARNSHMBNT—p 333 
§ 233. In general—^p 333 

234. Nature and grounds—335 

235. Persons and property subject—p 336 

236. Proceedings in general—p 337 

237. Bond—p 339 

238. Process—p 340 

239. Quashing, vacating, or dissolving—^p 340 

240. Lien—p 341 

241. Effect—p 342 

V. APPEARANCE—p 342 

§ 242. In general—p 342 

243. Authority to appear for another—^p 343 

244. Acts constituting appearance in general—p 344 

245. Special appearance—^p 344 

246. General appearance—^p 346 

VI. PLEADINGS AND MOTIONS—p 348 

A. Pleadings in General—^ p 348 

§ 247. Rules governing pleadings—p 348 

248. -Nature and purpose of rules; construction—^p 350 

249. Nature and purpose of pleadings—^p 351 

250. Time for pleading—^p 352 

251. Formal matters—p 353 

252. Requisites and sufficiency of pleadings generally—^p 354 

253. - Short, plain statement of claim—^p 355 

254. - Simplicity, conciseness, and directness—p 356 


See also descriptive word index in volume containing end of this Title 
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FEDERAL CIVIL PROCEDURE 


VI. PLEADINGS AND MOTIONS—Continued. 


A. Pleadings in General —Continued 


§ 255. - Facts, conclusions, and evidentiary matters—p 356 

256. - Pleading particular matters—p 357 

257. -Fraud, mistake, and condition of mind—p 359 

258. Construction of pleadings; conclusiveness—^p 360 

259. Demurrer or exception—^p 361 

260. Signature and verification—^p 362 

261. Service and filing—p 364 


B. Complaint —^p 365 

1. In General — ^p 365 

§ 262. Nature and purpose—p 365 

263. Requisites and sufficiency in general—p 366 

264. Statement of claim—p 369 

265. - Paragraphs; separate statement—p 377 

266. - Theory of claim—^p 380 

267. - Alternate, hypothetical, and inconsistent claims—p 380 

268. Necessity and sufficiency of jurisdictional averments—p 383 

269. - Averments of citizenship—p 386 

270. -Sufficiency of averments—p 387 

271. -Averments of federal question—p 393 

272. -Patents; copyright and literary property—p 400 

273. -Trade-marks, trade-names, and unfair competition—^p 401 

274. -Averments of amount in dispute—p 402 

275. -Class actions—^p 411 

276. -Averments showing venue or jurisdiction of particular federal district— 

p 411 

277. Anticipating defenses—p 413 

278. Information and belief—413 

279. Damages—p 413 

280. Prayer—p 414 


2. Particular Actions — p 415 

§ 281. In general—p 415 

282. Anti-trust actions—^p 419 

283. Assignments, actions involving—p 421 

284. Automobile actions—p 421 

285. Commissions, actions for—p 421 

286. Conspiracy actions—p 422 

287. Contract actions—p 422 

288. Conversion actions—p 424 

289. Creditors’ actions—^p 424 

290. Employees’ actions—p 424 

291. - Fair Labor Standards Act—p 425 

292. Injunction actions—p 426 

293. Insurance actions—p 428 

294. Libel and slander actions—^p 429 

295. Mines and minerals, actions involving—p 430 

296. Negligence actions generally—^p 430 

297. Realty actions—^p 431 


See also descriptive word index in volume containing end of this Title 
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VI. PLEADmaS AND MOTIONS—Continued. 

B. Complaint —Continued 

2. Particular Actions —Continued 

§ 298. Stockholders’ and other class actions—432 

299. Tax actions—436 

300. Trusts, actions involving—^p 437 

C. Answer—^ p 438 

1. In General —^p 438 

§ 301. In general—^p 438 

302. Time for pleading, service, and filing—p 442 

303. Multiple or inconsistent defenses—^p 445 

304. Denials—^p 445 

305. Admissions; failure to deny—^p 448 

2. Affirmative Defense or Avoidance —^p 449 
§ 306. In general—p 449 

307. Limitations and laches—^p 453 

308. Waiver and estoppel—^p 454 

3. Set - Offs , Counterclaims , and Cross Claims —p 454 
§ 309. In general—p 454 

310. Nature and purpose in general—p 459 

311. Maturity of claim—p 460 

312. Compulsory counterclaims—^p 461 

313. - Determination of compulsory character—^p 464 

314. Permissive counterclaims—^p 468 

315. -Determination of permissive character—^p 469 

316. Parties involved—p 470 

317. Pleading counterclaim or set-off; sufficiency—p 472 

318. Bringing in additional parties—^p 474 

319. Cross claims—p 478 

D. Reply and Subsequent Pleadings— p 481 

§ 320. In general—^p 481 
321. Affirmative or partial defense—^p 484 

E. Amendments—^ p 485 

§ 322. In general—p 485 

323. Amendments as to jurisdictional averments—p 488 

324. Right to amend generally—^p 493 

325. - Complaint—p 494 

326. -Answer—^p 496 

327. Discretion of court—^p 496 

328. - Complaint—p 498 

329. -Answer—^p 500 

330. Injustice or prejudice—^p 500 

331. Time for amendment—^p 501 

332. Conforming to proof—^p 505 

333. - New claims or defenses—^p 508 

334. - Necessity of amendment by party—^p 509 


See also descriptive word index in volume containing end of this Title 
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VI. PLEADmaS AMD MOTIONS—Continued. 

E. Amendments —Continued 

§ 335. -Amendment to permit introduction of evidence—510 

336. Nature and sufficiency of amendment—p 511 

337. -Amendments to complaint—^p 512 

338. -New cause of action—^p 513 

339. -Other amendments—^p 518 

340. -Amendments to answer—p 521 

341. -New defenses—^p 522 

342. -Counterclaims and cross claims—^p 523 

343. -Claim against third-party defendant—p 525 

344. Proceedings for allowance—^p 527 

345. Conditions on allowance—^p 527 

346. Effect of amendment—^p 529 

347. -Relation back of amendments—529 

348. Pleading in response to amendment—^p 531 

349. Service and filing of amended pleading—p 532 


F. Supplemental Pleadings —^p 532 

§ 350. In general—p 532 

351. Nature and purpose—^p 534 

352. Discretion of court—p 535 

353. Pleadings which may be filed supplementally—p 536 

354. -Complaint—^p 536 

355. -New cause of action—^p 539 

356. -Answer—^p 540 

G. Issues, Proof, and Variance —^p 541 

§ 357. In general—^p 541 

358. Matters in issue under general denial—p 543 

359. Matters to be proved—^p 543 

360. Evidence admissible under pleadings—^p 545 

361. Variance—^p 547 


H. Defects in, and Objections to, Pleadings in General— ^p 548 
§ 362. In general—p 548 

363. Time for, and manner or mode of, objection—^p 549 

364. Waiver—^p 549 

365. Cure or aider of defects in pleadings—^p SSI 

366. -Jurisdictional defects—^p 551 

367. -By verdict or judgment—^p553 


1. Motions in General— ^p 553 

§ 368. In general—p 553 

369. Time for filing motions—^p 555 

370. Notice and service of motions—p 555 

371. Questions which may be raised or disposed of by motion—^p 556 

372. Consolidation of motions—^p 557 

373. Preliminary hearing of defenses or objections—^p 559 

374. Determination or disposition of motions—^p 561 

375. -Speaking motions—^p 563 


See also descriptive word index in volume containing end of this Title 
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VI. PLEADINGS AND MOTIONS—Continued. 

J. More Definite Statement — p 564 
§ 376. In general—564 

377. Nature and purpose of motion—p 565 

378. Pleadings to which applicable—p 567 

379. Discretion of court—p 568 

380. Grounds of motion; preparation of responsive pleading—p 569 

381. - Preparation for trial—p 573 

382. - Obtaining evidence available through discovery procedure—p 574 

383. Use of motion to attack pleadings—p 576 

384. Ability to furnish particulars—p 577 

385. Matters within movant’s knowledge—p 577 

386. What statement or particulars may be had—^p 579 

387. Particular actions or cases^—p 581 

388. - Contract actions—^p 585 

389. - Insurance actions—p 586 

390. -Tort actions—^p 587 

391. -Actions by employees—p 590 

392. - Actions under Fair Labor Standards Act—p 591 

393. Motion and proceedings thereon—p 592 

394. -Time for motion—^p 593 

395. -Hearing and determination of motion; order—p 593 

396. Sufficiency and effect of statement furnished—p 594 

397. Effect of failure to furnish particulars—p 595 


K. Election Between Claims or Defenses^ —p 596 
§ 398. In general—p 596 
399. Inconsistency—p 597 


L. Judgment on the Pleadings —p 597 

§ 400. In general—p 597 

401. Nature and purpose of motion—p 598 

402. Grounds and requisites for granting motion—p 599 

403. -Want of issue of fact—p 599 

404. - Insufficiency of claim or defense—^p 601 

405. -Judgment on affirmative defense—p 601 

406. Time for motion—p 602 

407. Motion and proceedings thereon—p 603 

408. - Hearing and determination—p 603 

409. -Matters deemed admitted—p 605 

M. Separating Claims or Defenses —p 606 

§ 410. In general—^p 606 

411. Claims by or against different parties—p 607 

412. Actions involving conspiracy—p 608 

N. Striking Pleading or Matter Therein —^p 608 

§ 413. In general—p'608 

414. Discretion of court—^p 612 

415. Motion not favored—p 612 

416. Prejudice to other party—^p 613 


See also descriptive word index in volume containing end of this Title 
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VI. PLEADINGS AND MOTIONS—Continued. 

N. Striking Pleading or Matter Therein —Continued 
§ 417. Grounds—p 615 

418. - Immaterial, irrelevant, or unresponsive matter—^p 615 

419. - Impertinent matter—p 618 

420. - Redundant or prolix matter—p 620 

421. - Scandalous matter—^p 622 

422. - Sham or frivolous matter—^p 622 

423. - Unnecessary matter; matter in issue under other allegations—623 

424. Matters which may be stricken—p 625 

425. -Affirmative defenses—^p 625 

426. -Amended, supplemental, and substitute pleadings—^p 628 

427. - Conclusions and generalizations—^p 629 

428. - Counterclaims and set-offs; cross claims—^p 630 

429. - Denials—p 631 

430. -Entire pleading—^p 632 

431. -Evidentiary matter—^p 634 

432. - Matters or questions of law—^p 634 

433. Sufficiency of pleading—p 635 

434. -Allegations in complaint—p 636 

435. -Allegations in answer or defenses—^p 639 

436. Time for making motion—p 642 

437. Determination of motion—^p 643 

438. -Matters considered—p 644 

439. - Matters admitted or taken as true—:p 645 

440. Effect of determination; amendment or pleading over—^p 646 


VII. EVDENOE—p 647 

§ 441. In general—^p 647 

442. Judicial notice—p 648 

443. - Government; administration and laws—^p 650 

444. -Acts of congress and congressional activities— p 651 

445. -Laws of states and territories—^p 652 

446. -Laws of foreign countries—^p 654 

447. -Judicial proceedings, records, and decisions—^p 656 

448. Presumptions and burden of proof—^p 656 

449. -As to jurisdictional matters—p 658 

450. - Conformity to state rule—p 663 

451. -Contributory negligence—^p 664 

452. Admissibility—p 665 

453. -Relevancy, materiality, and competency—^p 669 

454. -Best and secondary evidence—p 670 

455. -Documentary evidence—^p 671 

456. -Official records—^p 672 

457. ---Writings made in regular course of business—^p 674 

458. -Parol evidence—^p 676 

459. -Expert testimony—^p 676 

460. Weight and sufficiency—^p 677 

461. -Jurisdictional matters—p 678 

462/ ^-Domicile or residence—p 679 

463.-Amount in controversy—p 681 

See also descriptive word index in volume containing end of this Title 
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VIIL OBJECTIONS TO JURISDICTION, DETERMINATION, AND WAIVER—p 684 

A. Objections to Jurisdiction —p 684 

§ 464. In general—684 

465. Jurisdiction of person—^p 690 

466. Time for objection—^p 690 

B. Determination as to Jurisdiction—^ p 691 

§ 467. In general—p 691 

468. Time for determination—p 693 

469. Mode of determination in general—p 694 

470. Trial of issue—p 695 

471. -Trial by court or jury—p 697 

472. - Matters considered—^p 697 

473. -Findings, conclusions, and decision—^p 699 

474. Jurisdictional amount—^p 700 

475. - Effect of pleadings—^p 702 

C. Waiver or Consent— p 706 

§ 476. In general—p 706 

477. Absence or insufficiency of jurisdictional averments—^p 709 

478. Jurisdiction of person—^p 710 

479. Equity jurisdiction—^p 714 

IX. OBJECTIONS TO VENUE—p 714 

A. In General— p 714 

§ 480. General rules—p 714 

481. Manner of raising objections—p 716 

482. Hearing and determination—p 717 

483. Waiver—p 719 

484. -What constitutes—722 

485. -Appointment of agent; doing business in state—p 729 

486. Forum non conveniens—p 731 

487. - Effect of statute authorizing change of venue—p 732 

488. -Two or more proper forums—p 733 

489. -Actions which may be dismissed—p 733 

490. -Discretion of court—^p 734 

491. -Application, hearing, and determination—p 735 

492. -Matters considered—p 736 

493. -Retention or rejection of jurisdiction—p 737 

494. -Order—^p 739 

B. Change of Venue— p 739 

1. In General —^p 739 

§ 495. Authority of federal courts in general—p 739 
496. Foundation and source of right—^p 739 

2. Convenience of Parties and Witnesses —p 740 
§ 497. In general—^p 740 

498. Purpose and construction of statute in general—p 741 

499. Two or more proper forums—p 743 
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IX. OBJECTIONS TO VENUE—Continued. 

B. Change of Venue —Continued 

2. Convenience of Parties and Witnesses —Continued 

§ 500. To what forum action may be transferred—p 744 

501. - Where action might have been brought—p 744 

502. Actions which may be transferred—p 746 

503. Persons who may apply—^p 750 

504. Discretion of court—^p 750 

505. Application and hearing thereon—^p 752 

506. - Time for application—^p 753 

507. - Presumptions and burden of proof—p 754 

508. - Matters considered—^p 757 

509. -Choice of forum or venue privilege—p 762 

510. -Congestion of court docket; possible time of trial—p 763 

511. -Relevant advantages and obstacles to fair trial—p 764 

512. -Ruling or order—^p 764 

513. -Operation and effect—p 766 

514. Remand—p 767 

3. Venue Lend in Wrong Division or District —p 767 
§ 515. In general—p 767 

516. To what district or division action may be transferred—p 769 
X. WITNESSES—p 769 

§ 517. Subpoenas and attendance thereunder in general—^p 769 

518. Subpoenas duces tecum—^p 771 

519. Habeas corpus ad testificandum—^p 774 

520. Compensation—p 774 

521. Competency—^p 775 

522. Examination—p 777 

523. - Cross-examination in general—p 779 

524. - Unwilling or hostile witness; adverse party—p 780 

525. Credibility and impeachment—^p 782 

XL DEPOSITIONS AND DISCOVERY—p 783 

A. In General —^p 783 

§ 526. In general—^p 783 

527. Nature and purpose—^p 785 

528. - Preparation for trial—^p 787 

529. Actions in which remedy available—p 787 

530. Availability or prior use of other remedy—^p 788 

531. Persons subject to discovery—^p 788 

532. Discretion of court—^p 788 

533. -Liberality in allowance of remedy—p 789 

534. Grounds and objections—^p 789 

535. - Inconvenience or other detriment—p 790 

536. Proceedings to obtain—^p 791 

537. Scope—^p 791 

538. - Matters relating to case of adverse party—p 793 

539. -Evidentiary matters—^p 794 

540. - Identity and location of witnesses and others—p 794 
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FEDERAL CIVIL PROCEDURE 


35A C. J. S. 


XI, DEPOSITIONS AND DISOOVEEY—Continued, 

A. In General—C ontinued 

§ 541. Use and effect of testimony or information—794 

542. Failure to respond—p 795 

543. Practice prior to adoption of federal rules of civil procedure—p 795 

B. Depositions Before Action or Pending Appeal— p 803 

§ 544. Depositions before action—^p 803 

545. - Grounds and objections—p 804 

546. - Proceedings—p 805 

547. Depositions pending appeal—^p 806 

C. Depositions of Parties and Others Pending Action— p 806 

1. In General —p 806 

§ 548. In general—p 806 

549. Nature and purpose—^p 807 

550. - Discovery in general—^p 807 

551. -Discovery and production of documents—p 808 

552. -Taking for use in another proceeding—p 809 

553. - Determination of jurisdiction—p 809 

554. - Impeachment or contradiction of witness—p 810 

555. Actions in which depositions may be taken—p 810 

556. Availability or prior use of other remedy—p 811 

557. - Discovery and production of documents—p 812 

558. Method of examination, oral or written—p 812 

559. Persons whose depositions may be taken—^p 813 

560. - Parties-r-p 815 

561. - Corporations; officers and employees—p815 

562. -Who are officers and managing agents—p 816 

563. Grounds for taking—p 818 

564. Depositions in foreign countries; letters rogatory—^p 818 

565. Objections to taking and grounds for refusal—^p 820 

566. Stipulations regarding the taking of depositions—p 822 

567. Compensation and expenses of deponent—p 822 

568. Errors and irregularities—^p 823 

569. Time for taking depositions; condition of cause—p 823 

570. Practice prior to federal rules of civil procedure—^p 824 


2. Proceedings —p 830 

a. IN GENERAL —^p 830 

§ 571. In general—^p 830 

572. Leave of court—p 830 

573. - Grounds for granting leave; discretion of court—p 831 

574. -Application or motion^p 833 

575. - Order for taking—^p 834 

576. Notice of examination—^p 834 

577. - Form and requisites of notice—^p 835 

578. --Designation of name and address of person to be examined—836 

579. -Fixing time and place for examination—p 836 

580. -Designation of subject of examination—^p 837 

581. - Service—^p 837 
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FEDERAL CIVIL PROCEDURE 


XI. DEPOSITIONS AND DISOOVERY—Continued. 

C. Depositions of Parties and Others Pending Action —Continued 

2. Proceedings —Continued 

a. IN GENERAL —Continued 

§ 582. Securing- attendance of witness; subpoena—p 838 

583. Securing production of documents; subpoena duces tecum—p 839 

584. - Issuance of subpoena without court order—p 841 

585. - Right to subpoena; showing of good cause—p 842 

586. - Documents or things which must be produced—p 843 

587. - Form, sufficiency, and time of subpoena—p 846 

588. - Quashing or modifying subpoena; protective orders—p 846 

589. -Form and time of motion—p 848 

590. -Matters considered; good cause—p 848 

591. Proceedings for depositions on written interrogatories—p 849 

592. -Orders for protection of parties and deponents—p 850 

593. Persons before whom depositions may be taken—^p 851 

594. Record of examination—^p 852 

595. Submission of transcript to witness; changes; signing—p 852 

596. Certification and filing by officer; copies—^p 853 

b. PROTECTIVE ORDERS BEFORE ORAL EXAMINATION; TERMINATION OR LIMITATION OF 

EXAMINATION— p 853 

§ 597. Orders for protection of parties and deponents before oral examination—p 853 

598. - Vacating notice or ordering that deposition be not taken—^p 855 

599. -Annoyance, embarrassment, or oppression—^p 856 

600. -Time and place of taking; expenses—^p857 

601. -Requiring written interrogatories —-g 858 

602. -Limiting scope of examination—^p 859 

603. -Privileged or secret matters—p 860 

604. -Irrelevant and immaterial matters—p 861 

605. - Motions for protective orders and proceedings thereon—p 862 

606. Termination or limitation of examination—p 862 

607. - Grounds; bad faith, annoyance, embarrassment, or oppression—^p 863 

3. Examination in General —p 864 
§ 608. In general—^p 864 

609. Priority of examinations as between parties—^p 866 

610. - Time for pre-trial examinations—p 870 

611. Place for pre-trial examinations—^p 871 

612. -Of plaintiff—^p 873 

613. -Of defendant—^p 875 

4. Scope of Examination —^p 877 
§ 614. In general—^p 877 

615. Relevancy and materiality—^p 878 

616. -Grounds of claim or defense—p 880 

617. -Remoteness—^p 881 

618. - Materiality—p 881 

619. Admissibility at trial of evidence sought—p 882 

620. Matters admitted, available, or already known—^p 883 

621. Preparation for trial or hearing—^p 883 

622. -Information calculated to lead to discovery of admissible evidence—p 884 
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35A C.J.S, 


SI. DEPOSITIONS AND DISCOVERT—Continxied. 

C. Depositions of Parties and Others Pending Action— Continued 

4. Scope of Examination —Continued 

§ 623. Information acquired in anticipation of litigation or in preparation for trial— 
p 884 

624. Examination as to books, documents, or tangible things—p 886 

625. Identity and location of witnesses and others—p 887 

626. Facts, opinions, conclusions, hearsay, and matters unknown—^p 889 

627. Privileged matters—^p 891 

628. - Matters covered by attorney-client privilege—p 893 

629. Postponement of examination as to damages until liability determined—^p 895 

630. Examination as to particular matters—p 896 

631. - Circumstances of accident or injury and causes thereof—^p 896 

5. Suppression; Use and Effect —^p 897 
§ 632. Suppression—^p 897 

633. Use—p 898 

634. -Depositions taken for use in prior suit—p 900 

635. -Use of depositions of adverse party—p 902 

636. -Witness not available to testify—p 902 

637. -Exceptional circumstances—^p 903 

638. -Objections—p 904 

639. Effect—^p 904 

6. Failure to Appear or Testify —90S 
§ 640. In general—p 905 

641. Order compelling answer—p 906 

642. Payment of expenses—p 907 

643. Striking of pleadings—^p 908 

644. Contempt—^p 909 

D. Written Interrogatories to Parties— p 910 

1. In General —^p 910 

§ 645. In general—^p 910 

646. Purpose of interrogatories—p 911 

647. Construction of rule—p 913 

648. Actions in which interrogatories may be served—p 914 

649. Other discovery procedures; distinctions and availability or prior use—p 914 

650. -Motion for more definite statement—p 915 

651. -Deposition—^p 915 

652. -Concurrent or successive use—p 917 

653. -Major facts or evidentiary details—p 917 

654. -Discovery and production of documents—p 918 

655. -Concurrent or successive use—^p 921 

656. Parties subject to interrogation—p 921 

657. -Adverse parties—^p 922 

658. -Plaintiff and third-party defendant—^p 922 

659. - Officers of corporation, partnership, or association—p 923 

660. Grounds—p 924 

661. Form of interrogatories—p 924 

562. - Specificity and definiteness of interrogatories—^p 924 
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FEDERAL CIVIL PROCEDURE 


XI. DEPOSITIONS AND DISCOVERT—Continued. 

D. Written Interrogatories to Parties —Continued 

1. In General —Continued 

§ 663. Number of interrogatories—925 

664. Procedure; leave of court—p 926 

665. -Discretion of court—^p 927 

666. -Time for service of interrogatories—^p 927 

667. - Objections and grounds for refusal—p 928 

668. -Definiteness of objection—p 930 

669. -Grounds in general—^p 931 

670. -Burdensomeness—p 932 

671. -Waiver of objection—p 934 

672. -Rulings on objections and striking interrogatories—^p 935 

673. -Protective orders—^p 936 

674. Effect—p 937 


2. Scope —^p 937 

§ 675. In general—^p 937 

676. Relevancy and materiality—^p 941 

677. - Subject matter or issues—p 945 

678. Admissibility at trial of matter sought—^p 946 

679. Knowledge of party interrogated—p 948 

680. Matters admitted, available, or already known—^p 949 

681. Matters relating to adversary’s case—^p 952 

682. -Results of investigation or preparation for litigation or trial—p 953 

683. Ultimate or evidentiary matters or issues—p 955 

684. Circumstances or cause of accident or injury—p 956 

685. Identity and location of witnesses and others—p 957 

686. Opinions, contentions, and conclusions—p 959 

687. - Matters or questions of law—p 962 

688. Privileged and confidential matters—p 963 


3. Answers; Failure to Answer —^p 966 
§ 689. In general—^p 966 

690. Duty to answer—^p 967 

691. -Inability to answer—^p 967 

692. Sufficiency of answers—^p 968 

693. Use and effect of answers^—^p 971 

694. Failure to answer—^p 972 

695. Motion or order as to answer—^p 974 


E. Production of Documents and Things for Inspection, Copying, or Photographing— p 
976 

1. In General —^p 976 

§ 696. In general—^p 976 

697. Nature and purpose of rule—^p 978 

698. Construction of rule—^p 980 

699. Right to remedy—^p 981 

700. -Effect of stipulations—p 981 

701. -Condition of cause—^p 982 

702. Good cause for production—^p 982 
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35A C.J.S. 


XI. DEPOSITIONS AND DISCOVERT—Continued. 

E. Production of Documents and Things for Inspection, Copying, or Photographing— 
Continued 

1. In General —Continued 

§ 703. - Availability of other remedy or information—p 985 

704. - Prior use of other remedy; information obtained—p 986 

705. Subjects of production and inspection—p 987 

706. - Relevancy and materiality—p 988 

707. -Probable admissibility at trial—p 991 

708. - Possession, custody, or control—p 992 

709. - Privileged matters—p 994 

710. -Attorney-client privilege—p 996 

711. -Preparations for trial; attorney’s work product—^p 998 

712. -Informer’s privilege—p 1001 

713. Persons who may be required to produce—p 1002 

714. Objections and grounds for refusal—p 1002 

715. - Expense and inconvenience—p 1003 


2. Particular Documents or Things —^p 1004 

§ 716. Documents, papers, and books in general—p 1004 

717. Corporate records—p 1008 

718. Employees’ reports to employers—p 1008 

719. Employment records—^p 1010 

720. Government records and papers—p 1011 

721. - Confidential matters; military secrets—p 1013 

722. Insurance policies and related documents—p 1014 

723. Medical and hospital reports and records—p 1016 

724. Reports of tests and investigations—p 1017 

725. Statements of parties—p 1018 

726. Statements of witnesses—p 1019 

727. -Work product of attorney—p 1023 

728. Tax returns and related documents—p 1024 

729. Objects and tangible things—p 1025 

730. - Photographs; X-rays—p 1026 

3. Proceedings —p 1027 

§ 731. In general—p 1027 

732. Time for motiopi—p 1028 

733. Matters to be shown—^p 1030 

734. - Good cause—p 1030 

735. - Relevancy and materiality—p 1032 

736. - Designation of document or things and contents thereof—1033 

737. - Possession, custody, or control—p 1036 

738. - Privilege—^p 1038 

739. Determination of motion—^p 1038 

740. Order; terms and conditions—p 1040 

741. - Discretion of court—^p 1043 

742. - Protection of privileged or confidential matter—p 1044 

743. Successive motions—^p 1045 
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FEDERAL CIVIL PROCEDURE 


ZI. DEPOSITIONS AND DISCOVERY—Continued. 

E. Production of Documents and Things for Inspection, Copying, or Photographing— 

Continued 

4. Compliance; Failure to Comply —1046 
§ 744. Compliance—p 1046 

745. -Unavailability of document or thing—p 1046 

746. - Sufficiency of compliance—^p 1047 

747. Use of items produced—^p 1047 

748. Failure to comply—^p 1047 

749. - Penalties—p 1048 

750. -Facts taken as established; striking of pleadings—^p 1048 

751. -Contempt—^p 1049 

F. Physical or Mental Examination of Person 

§ 752. In general 

753. Persons subject to examination 

754. Reports 

755. Failure to comply 

G. Requests for Admissions of Facts 

§ 756. In general 

757. Nature and purpose 

758. Subject matter 

759. -Relevancy and materiality 

760. - Privileged matter 

761. -Facts not within personal knowledge of party on whom request made 

762. Request 

763. Response 

764. -Time for response 

765. -Allowance of additional time 

766. -Form, requisites, and sufficiency 

757 . -Admission 

758, -Avoidance of admission 

769. -Denial of duty to respond or statement of inability 

770. -Objections to requests 

771. - Conclusiveness; contradiction or amendment 

772. Use and effect 

773. Failure to respond 

774. Expense of making proof 

Xn. DISMISSAL 

A. Voluntary Dismissal 
* § 775. In general 

776. Dismissal by order of court generally 

777. -Discretion of court 

778. -Effect of pleading counterclaim before service of motion to dismiss 

779. - Motion and proceedings thereon 

780. -Terms and conditions 

781. --Payment of costs and expenses 

782. -With or without prejudice 

783. -Operation and effect 
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35A C.J.S. 


XIL DISmSSAIt—Contmtied. 

A. Voluntary Dismissal —Continued 

§ 784. -Relief from order 

785. Dismissal or compromise of class actions 

786. - Notice 

787. - Proceedings for approval 

788. - Determination of propriety 

789. Dismissal of counterclaim, cross claim, or third-party claim 

790. Dismissal of part of action or as to some parties 


B. Involuntary Dismissal 

1. In General 

§ 791. In general 

792. Discretion of court 

793. Availability, or prior use, of other remedy 

794. Dismissal of part of action or as to some parties 

795. Former practice in suits in equity 


2. Grounds in General 
§ 796. In general 

797. Failure of party to attend or serve answers 

798. Failure to comply with order of court 

799. Want of jurisdiction 

800. - Over subject matter in general 

801. - Diversity of citizenship 

802. -Jurisdictional amount 

803. - Parties improperly or collusively made or joined 

804. Defects as to parties 

805. -Failure to substitute 

806. - Want of capacity 

807. - Nonjoinder 

808. -Indispensable party 

809. - Misjoinder 

810. Failure of, or defects in, process 

811. Failure to prosecute 

812. -Excuses for failure to prosecute 

813. Affirmative defenses 

814. - Limitations, laches, and prematurity 

815. -Res judicata 

816. - Pendency of another action 

817. - Statute of frauds 


3. Defects in Pleading 

§ 818. In general 

819. Insufficiency in general 

820. - Lack of jurisdictional averments 

821. - Clear or certain nature of insufficiency 

822. Particular defects or requirements 

823. Counterclaims, cross claims, and third-party complaints 

824. Prayer 

825. Defects in particular actions 
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XII. DISMISSAL— Continued. 

B. Involuntary Dismissal— Continued 

3. Defects in Pleading —Continued 

§ 826. -Anti-trust actions 

827. -Class and stockholders* actions 

828. - Conspiracy; fraud 

829. - Contract actions generally 

830. -Employees* actions 

831. -Actions under Fair Labor Standards Act 

832. -Actions involving governmental or public bodies or officers 

833. -Injunction actions 

834. - Insurance and indemnity actions 

835. -Libel and slander actions 

836. - Negligence actions 

837. -Tax actions 

838. -Tort actions in general 

839. -Other actions 

4 . Proceedings 

§ 840. In general 

841. Dismissal on court*s own motion 

842. Suggestion of lack of jurisdiction 

843. Motion by party and proceedings thereon 

844. -Nature and purpose 

845. -Time for motion; condition of cause 

846. -Requisites and sufficiency 

847. - Successive motions; renewal of motion 

848. Notice of motion 

849. Hearing and determination 

850. -Time of determination; reserving decision 

851. -Construction of pleadings 

852. -Doubtful issues 

853. -Fact issues 

854. -Grounds of motion requiring fact inquiry 

855. -Admissions and assumptions 

856. -On motion to dismiss for want of jurisdiction or improper service 

857. -Matters not deemed admitted 

858. -Matters considered 

859. -Affidavits 

860. -New matter in motion; speaking motion 

861. Order 

862. -Terms and conditions 

863. -Dismissal absolute or without prejudice 

864. -Want of jurisdiction or improper venue 

865. -Denial of motion without prejudice 

866. -Leave to amend; pleading over 

867. -Leave to answer 

868. -Leave to amend or plead over after dismissal 

869. Effect 

870. -Dismissal as to some of several defendants 

871. -Prejudice 

872. -Want of prosecution 
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XII. DISMISSAIr-Continxiea. 

B. Involuntary Dismissal —Continued 
4. Proceedings —Continued 

§ 873. - On intervention, cross claim, or counterclaim 

874. Amendment of order 

875. Vacation of order 

876. - Grounds for vacation 

877. - Time for vacation 

878. - Proceedings for vacation 

XIIL CONTIinJANOE . 

§ 879. In general 

880. Discretion of court 

881. Grounds 

882. -Absence of party 

883. -Amendments and change of parties 

884. -To procure evidence or attendance of witnesses 

885. -Prejudice from absence of witness or evidence 

886. -Diligence 

887. - Want of preparation; withdrawal or absence of counsel 

888. Procedure to obtain 

889. Determination and order 

XIV. REFERENCE 

§ 890. In general 

891. Cases in which reference proper 

892. -Particular proceedings and issues 

893. -Accounting 

894. Discretion of court 

895. Proceedings to obtain or set aside reference 

896. Master or referee 

897. - Compensation 

898. Proceedings on reference 

899. -Reception of evidence 

900. Reports, findings, and conclusions 

901. - Objections; failure to object 

902. -Report as evidence 

903. - Conclusiveness 

904. - Disposition 


XV. PRE-TRIAL CONFERENCE 

§ 905. In general 

906. Nature and purpose 

907. Scope 

908. -Duty to disclose issues to be raised at trial 

909. - Simplification and elimination of issues 

910. Order 

911. -Relief 

912. Effect 

913. -Admissibility of evidence 

914. -Waiver of issues not raised 
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35A C. J. S. 

XVI, TRIAL 

A. In General 

§ 915. General rules 

916. Joint trial of issues in different actions and consolidation of actions 

917. Separate trials of claims or issues 

918. - Legal and equitable and jury and nonjury matters 

919. Presence of parties and attorneys 

920. Right to open and close 

921. View and inspection 

922. Judge’s remarks and conduct 

923. Counsel’s conduct and control by court in general 

924. - Opening statement 

925. -Final argument 

926. - Cure of misconduct 

927. Remarks or acts of witnesses 

928. Custody and conduct of jury in general 

929. - Deliberations of jury and manner of arriving at verdict 

930. - Communications with jury and further instructions after submission 

931. -Urging or coercing agreement and discharge for failure to agree 

932. Objections and exceptions 


B. Docket, Lists, and Calendars 
§ 933. In general 

934. Preference or advancement of cases 


C. Reception of Evidence 



§ 935. 

In general 


936. 

Separation or exclusion of witnesses 


937. 

Offer of proof 


938. 

Order of proof 


939. 

Evidence admissible on rebuttal and surrebuttal 


940. 

Reopening case for further evidence 


941. 

Objections and waiver thereof 


942. 

Striking evidence from case 

D. 

Jury Trial 



§ 943. 

In general 


944. 

Determination as to right to jury generally 


945. 

-Legal and equitable causes 


946. 

Demand 


947. 

-Time for demand generally 


948. 

- Discretion of court; excuse for late demand 


949. 

Loss or waiver of right 


950. 

- Relief from waiver 


951. 

Right in particular actions or proceedings 


952. 

-Anti-trust actions 


953. 

- Declaratory judgment action 


954. 

-Injunction actions 

E. 

Jurors 



§ 955. 

In general 
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XVI. TRIAL —Continiied. 

E. Jurors —Continued 

§ 956. Selection and impaneling 
957. Challenges and objections 


F. Taking Case or Question from Jury 

1. Questions of Law and Fact in General - 

§ 958. Applicability of local state law in general 

959. Functions of court and jury generally 

960. Sufficiency of evidence to warrant submission 

961. - Preliminary question for court 

962. - Conclusions from evidence 

963. Weight, credibility, and sufficiency of evidence 

964. - Conflicting evidence 

965. - Inferences from evidence 

966. Particular issues 

967. - Negligence and related issues 

968. -Validity or construction of pleadings or documents 

969. Withdrawal of juror 

2. Direction of Verdict 
§ 970. In general 

971. Necessity and sufficiency of motion 

972. - Statement of grounds 

973. Effect of motion 

974. Abandonment or waiver of motion 

975. Consideration and determination 

976. - Construction of evidence 

977. -When verdict may or should be directed 

978. -When direction unwarranted or improper 

979. Reservation of decision 

980. Effect of direction or denial 

3. Dismissal or Nonsuit 
§ 981. In general 

982. Consideration and determination 


G. Instructions 

§ 983. In general 

984. Invasion of province of jury 

985. Necessity, form, and sufficiency 

986. - Comments of court 

987. - Confusing or misleading instructions 

988. -Evidence and matters of fact 

989. -Repetition 

)90. Applicability to pleadings and evidence 

991. Requested instructions 

992. Objections 

993. Rulings on requests and objections 

994. Construction and operation 
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FEDERAL CIVIL PROCEDURE 


H. Verdict and Findings of Jury 

1. In General 

§ 995. In general 

996. Necessity of presence of counsel; duty to notify 

997. Assent or disagreement of jurors 

998. - Poll of jury 


2. General Verdict 


§ 999. In general 

1000. Form and sufficiency 

1001. -Responsiveness to issues and evidence 

1002. - Consistency 

1003. -Amount of recovery; apportionment 

1004. -Disregard of instructions 

1005. Amendment or correction 

1006. Construction and operation 

1007. -Issues and facts determined. 

1008. Evidence affecting verdict 


3. Interrogatories Accompanying Forms for General Verdict 
§ 1009. In general 

1010. Necessity and propriety 

1011. -Discretion 

1012. Form and sufficiency 

1013. Answers 

1014. -Inconsistency; conflict with general verdict 

1015. - Construction and operation 

1016. Failure to answer 


4. 


Special Verdict 
§ 1017. In general 

1018. Necessity and propriety 

1019. -Discretion 

1020. -Notice to counsel 

1021. Requests 

1022. Form and sufficiency of questions 

1023. - Questions of fact 

1024. Form and sufficiency of verdict 

1025. Amendment or correction 

1026. Additional findings 

1027. Construction and operation 


I. Trial by Court 

1. Hearing and Determination of Cause 
§ 1028. In general 

1029. Advisory jury 

1030. - Effect of verdict or findings 

1031. Reception of evidence 

1032. -Admission or exclusion of evidence 
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XVL TRIAL—Continued. 

I. Trial by Court —Continued 

1. Hearing and Determination of Cause —Continued 

§ 1033. Trying facts; weight and sufficiency of evidence 

1034. - Dismissal 

1035. -Determination; evaluation of evidence 

2. Findings of Fact and Conclusions of Law 
§ 1036. In general 

1037. Nature and purpose 

1038. Necessity as to particular questions 

1039. - Matters not in issue 

1040. - Motions; dismissal 

1041. Actions or proceedings in which required 

1042. - Proceedings for injunctions 

1043. Time for making 

1044. Requests for proposed findings 

1045. Preparation and form generally 

1046. - Findings prepared or adopted by courts; signing 

1047. -Preparation by counsel 

1048. Sufficiency 

1049. - Findings and conclusions in opinion 

1050. - Definiteness and certainty 

1051. -Ultimate or evidentiary facts 

1052. - Proceedings for injunction 

1053. Amended and additional findings 

1054. - Grounds; grant or denial of motion 

1055. Amended and additional conclusions of law 

1056. Construction and operation 

XVII. NEW TRIAIr 

A. In General 

§ 1057. In general 

1058. Partial new trial 

1059. - Damages 

1060. Proceedings at new trial 

B. Grounds 

§ 1061. In general 

1062. Jury list or panel 

1063. Disqualification or incompetency of jurors 

1064. Trial errors in general 

1065. Misconduct of counsel, parties, or witnesses 

1066. Admission or exclusion of evidence 

1067. Instructions 

1068. - Failure or refusal to instruct 

1069. - Objections or requests 

1070. Misconduct of or affecting jurors 

1071. - Deliberations and manner of arriving at verdict 

1072. Irregularities and defects in verdicts and findings 

1073. -Weight of evidence 


35A C.J.S. 
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FEDERAL CIVIL PROCEDURE § 1 

I. IN aENEBAL 


A. IN GENERAL 


§ 1. General Considerations 

The present uniform system of civil procedure In fed¬ 
eral courts is governed by the Federal Rules of Civil 
Procedure. 

While the line between substantive and procedural 
law is sometimes hazy,i and a definition applicable 
in all cases would be impossible,^ procedure is the 
judicial process for enforcing rights and duties 
recognized by substantive law and for justly ad¬ 
ministering remedy and redress for disregard or 
infraction of them.3 Whether particular matters 
are matters of substantive or adjective law is con¬ 
sidered at various appropriate points in this Title. 

The present uniform system of civil procedure in 
federal courts is governed by the Federal Rules of 
Civil Procedure promulgated by the supreme court 
and adopted by congress.'* These Rules constitute a 
crystalization and modification of the modes of pro¬ 
ceeding in the federal district courts but every 
new statute or rule governing the federal courts 
can become a mode of procedure only by usage.® 
The aim of congress, in revising the entire Judicial 
Code, was to establish, through such revision, a 
single procedural scheme to cover all incidences of 
procedure in federal courts not provided for by 
the Rules of Civil Procedure, and to apply the pro¬ 


visions, except where otherwise indicated, to all civil 
actions, of whatever nature.^ The purpose of the 
modern federal practice is to eliminate surprise as 
far as possible.® 

Reasonable adherence to clear, reasonable, and 
known rules of procedure is essential to the adminis¬ 
tration of justice.® However, procedural practices 
should be left sufficiently elastic to enable trial courts 
to exercise a large degree of discretion in the admin¬ 
istration of substantial justice so, lack of ad¬ 
herence to formalities which does not result in 
prejudice should not interfere with the determina¬ 
tion of the issues on the merits,and defects, or 
want of form, are generally to be disregarded in 
courts of the United States, and can be cured at 
any time by amendment.^® In order to grant relief, 
courts will go to a considerable length in waiving 
technicalities.^® A statute, to prohibit a usage of the 
courts, must forbid the exercise in definite terms.^^ 

Cases will not be decided piecemeal, except in 
unusual circumstances, as where the decision of an 
issue may be determinative of the entire litigation.^® 

Under the Federal Rules of Civil Procedure, Rule 
86, 28 U.S.C.A., procedural changes by statutory 
amendment are applicable to pending cases only to 


1. U.S.—Hadllch v. American Mall 
Line, D.C.Cal., 82 F.Supp. 662^— 
U. S. v. National City Lines, D.C. 
Cal., 80 F.Supp. 734—Boyd v. Bell, 
D.C.N.T., 64 F.Supp. 22. 

2. U.S.—^Boyd v. Bell, supra. 

The test must be whether a rule 
really regelates procedure. 

U.S.—^Boyd V. Bell, supra, 

3. U.S.—Sibbach v. Wilson & Co., 
Ill., 61 S.Ct. 422, 312 U.S. 1, 86 L.Ed. 
479. 

Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen's and Ware¬ 
housemen's Union, D.C.IIawaii, 131 
F.Supp. 866—Boyd v. Bell, D.CJN". 
Y., 64 F.Supp. 22, 24. 

"A party's rights . . , [are] 

substantive; the manner in which he 
gets them is procedural." 

U.S.—^Boyd V. Bell, supra. 

To same effect Bardie v. Bryson, D. 
C.M1SS., 44 F.Supp. 67, 72. 

Poxm is the methodology used to 
express rules of practice and proce¬ 
dure. 

U.S.—Juneau Spruce Corp. v. Inter¬ 
national Longshoremen's and 
Warehousemen's Union, D.C.Ha- 
waii, 131 F.Supp. 866. 

4i U.S.—^Hicklln v. Edwards, CA.. 
Mo., 226 F.2d 410. 


5. U.S.—U. S. V. Rockhill, D.C.Or., 
9 F.R.D. 696, 698. 

"Practice and procedure are living 
forces. The federal district courts 
operated in law actions long before 
the adoption of the Federal Rules of 
Civil Procedure.” 

U.S.—U. S. V. Rockhill, supra. 

8. U.S,—^U. S. V. Rockhill, supra. 

7. U.S.—^Hadlich v. American Mall 
Line, D.C.Cal., 82 F.Supp. 662— 
U. S. V. National City Lines, D.C. 
Cal., 80 F.Supp. 734. 

8- U.S.—^Merrill v. United Air Lines, 
Inc., D.C.N.T., 161 F.Supp. 104. 

9. D.C.—U. S. V. Seigel, 168 F.2d 143, 
83 U.SAPP.D.C. 88. 

"Adherence to reasonable rules of 

procedure is among the most effec¬ 
tive means of achieving efllcient ad¬ 
ministration [of justice]." 

D.C.—^Kass V. Baskin, 164 F.2d 513, 
616, 82 U,S.App.D.C. 385. 

10. U.S.—^Packer Pub. Co. v. C. I. R., 
C.A8, 211 P.2d 612, 617. 

"Formal rules of procedure are 

necessary and desirable in order that 
litigants may have an authoritative 
gniide in a proper course to be safe¬ 
ly followed to obtain a determination 
of the merits of their controversy. | 
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They should not be made the means 
of entrapping a litigant, whereby he 
loses his opportunity to present his 
cause on its merits." 

U.S.—Packer Pub. Co. v. C. I. R., su¬ 
pra. 

Bnle limited 

"If the courts must stop to In¬ 
quire where substantial Justice on 
the merits lies every time a litigant 
refuses or fails to abide the reason¬ 
able and known rules of procedure, 
there will be no administration of 
justice. ... Of course, the pre¬ 
vention of manifest injustice may 
present another problem." 

D.C.—U. S. V. Siegel, 168 F.2d 143, 
146, 83 U.S.APP.D.C. 88. 

11. U.S.—^Hopsdal V. Loewensteln, 
D.C.I11., 7 P.R.D. 263. 

12. U.S.—Gallahar v. George A. 
Rheman Co., D.C.Ga., 60 F.Supp. 
665. 

13. U.S.—Stuff V. La Budde Feed & 
Grain Co., D.C.Wls., 42 F.Supp. 
493. 

14. U.S.—U. S. V. RockhlU, D.C.Or., 
9 P.R.D. 696. 

16. U.S.—Gershwin v. U. S., 160 F. 
Supp. 799, 138 Ct.Cl. 205. 
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the extent that the procedural steps dealt with 
have not yet been taken.l® In keeping with the new 
spirit of federal civil procedure, any uncertainty 
as to whether a statute is substantive or procedural 
in character should be resolved in favor of applying 
it to pending litigation.17 Former Judicial Code, 
relating to the procedure in cases brought on the 
wrong side of the court, as between law and equity, 
was held applicable to a case in which the bill was 
filed before, and the decree entered after, its enact- 
ment.i* 

Action/* cause of action/* claim” The term 
“action*^ does not mean a “cause of action” under the 
Federal Rules of Civil Procedure; indeed, the ex¬ 
pression “cause of action” is avoided in the Rules, 
and the word “claim” is used instead.^^ 

The eqiUty practice of the courts of the United 
States has been said to correspond with that of the 
chancery of Great Britain except where it has been 
changed by rule or is modified by local circumstances 
or local convenience.20 The equitable jurisdiction 
of the courts of the United States as courts of law is 
chiefly exercised in the amendment of pleadings 
and proceedings in the court, and in the supervision 
of all the various steps in a cause, so that the rules 
and practice of the court shall be so administered 
and enforced as to prevent hardship and injustice, 
and that the merits of the cause may be fairly 
tried.^l 

Discretion of court. Ordinarily, the procedure to 
be followed in any case, including the determination 
of the various phases thereof, is a matter resting in 
the sound discretion of the trial judge, as he is 
primarily responsible for the just outcome of the 

case.22 


Waiver of rights. It is a well recognized proce¬ 
dural principle that a party may waive rights re¬ 
served peculiarly to him.23 

Rules to show cause have not been properly a 
part of civil practice since the effective date of the 
new rules of civil procedure.^^ 

Proceedings for the enforcement of arbitration 
agreements in the federal courts are considered in 
Contracts § 501. 

Judicial records. The records of proceedings of a 
court are not required to be open to public inspec¬ 
tion until after the trial.-® The court may, in its 
discretion, direct the clerk to impound, suppress, 
and seal papers filed in the case, and deny public 
inspection when justice so requires, and has discre¬ 
tion to direct the parties to refrain from publicizing 
the proceedings but it has no discretion to direct 
prospective parties to refrain from publicizing the 
contents of their pleadings.27 

Compromise and settlement. In a suit by one, 
such as a stockholder, representing a class, the court 
should protect the interest of the class represented 
against any prejudicial settlement of the suit by the 
parties of record.28 Accordingly, the court may, 
and generally will, refuse to approve a proposed 
compromise of such a suit where all the facts con¬ 
cerning the transaction on which the suit is based 
have not been revealed to the court.29 Where, after 
full disclosure of the facts, such a compromise is 
approved by the court, it is binding on all the 
parties.^® 

Procedure at common law. In matters not pro¬ 
vided for by statutes or to which state procedure 
was not made applicable by the former Conformity 


16. XJ.S.—Schoen v. Mountain Pro¬ 
ducers Corp., C.ADel., 170 P.2d 
707, certiorari denied 69 S.Ct. 746, 
336 U.S. 937, 93 L.Ed. 1095—N. L. 

R. B. V. Whittenberg, C.C.A.5, 166 
F.2dl 102. 

17. US.—Hadlich v. American Mail 
Line, D.C.Cal., 82 P.Supp. 662. 

18. DC.—Tuckerman v. Mearns, 262 
P. 607, 49 App.D.C. 163. 

19. U.S.—Wlnkelman v. General Mo¬ 
tors Corporation, D.C.N.T., 48 P. 
Supp. 490. 

Statement of claim for relief in gen¬ 
eral see Infra §§ 264-267. 

20. U.S.—Root V. Lake Shore & M. 

S. R. Go., Ill., 105 U.S. 189, 26 L 
Ed. 975. 

Abolition of distinction between law 
and equity see infra § 38. 

21. U.S.—^Eberly v. Moore, Tex., 24 
How. 147, 16 L.Ed. 612. 

22. U.S.—U. S. V. 160.29 Acres of 


Land in Milwaukee County, D.C. 
Wis., 47 P.Supp. 371. 

23. U.S.—In re Watauga Steam 
Laundry, D.C.Tenn., 7 P.R.D. 657. 

24. U.S.—U, S. V. Rollnick, D.C.Pa., 
33 P.Supp. 863. 

25. U.S.—Bimbaum v. Wilcox-Gay 
Corp., D.C.I11., 17 P.R.D. 133. 

26. U.S.—Birnbaum v. Wilcox-Gay 
Corp., supra. 

27. U.S.—^Birnbaum v. Wilcox-Gay 
Corp., supra. 

28. Matters considered 

A court in passing on proposed set¬ 
tlement of a stockholder’s action 
should not attempt to pass on busi¬ 
ness judgment of directors, but mere¬ 
ly ascertain if there is any merit to 
stockholder’s claim, and if amount 
offered justifies discontinuance of the 
action, and court should ascertain 
possible Increment to corporation if 
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action is continued to a succes.sful 
conclusion in relation to amount of¬ 
fered in settlement. 

U.S.—^Piccard v, Sperry Corporation, 
D.C.N.Y., 36 P.Supp. 1006, affirmed. 
C.C.A., 120 F.2d 328. 

29. What constitutes sofSLcient dls> 
closure of facts 

U.S.—Piccard v. Sperry Corporation, 
supra. 

30. Employee held botind 

Where class action by employee to 
recover wages due, brought on behalf 
of plaintiff and other employees, was 
dismissed pursuant to settlement ap¬ 
proved by the court, such settlement 
was binding on employee of the cla.«*s 
represented in the suit, especially 
where such employee accepted and 
retained money paid pursuant there¬ 
to. 

U.S.—Cissell V. Great Atlantic & Pa- 
eifle Tea Co., D.C.Ky., 37 P.Supp. 
913. 
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Act, Rev.St. § 914, which has been superseded by 
the Federal Rules of Civil Procedure, it was held 
that the federal courts were required to resort to 
the procedure which obtained at common law.^^ 
In the absence of a rule of the federal court, a 
common-law writ will proceed in accordance with 
the settled practice at common law.32 

Jr- 

§ 2. Power of Congress 

Congress has power to regulate the practice and pro¬ 
cedure of the federal courts; this power cannot be abro¬ 
gated or diminished by the states without its consent. 

Congress has the power to regulate the practice 
and procedure of federal courts and where con¬ 
gress does so, the rules prescribed are conclusive.^^ 
This power cannot be abrogated or diminished by 
the states without the consent of the lawmaking 
power of the central government.^S 

In enacting such legislation, congress may deter¬ 
mine what constitutes procedure.^^ 

§ 3. Commencement of Action 

Under the Federal Rules of Civil Procedure, Rule 3, 


2a U.S.C.A., the filing of a complaint with the court has 
been held to effect the commencement of an action for 
all purposes; but other decisions are to the effect that 
service of process within a reasonable time is also neces¬ 
sary to such commencement. 

The manner and method to be followed in com¬ 
mencing actions are procedural, and are controlled 
by the laws of the forum in which the action is 
filed.37 The time at which an action is deemed com¬ 
menced is a matter of procedure.^S ^ suit is 
brought when in law it is commenced,^^ the words 
'‘brought” and "commenced,” in this connection, 
being synonymous.^® 

The jurisdiction of a federal court can be invoked 
only by the commencement of an action therein 
in the federal practice, a case is brought within 
the cognizance of the court at the time the complaint 
is filed.^2 Under the Federal Rules of Civil Proce¬ 
dure, Rule 3, 28 U.S.C.A., providing that "a civil 
action is commenced by filing a complaint with the 
court,” such filing has been held to effect the com¬ 
mencement of the action for all purposes the date 
on which the complaint is filed is the date on which 


31. U S.—Kirk v. U. S,. G.C.N.T., 131 
P. 831. affirmed 137 P. 763, 70 C. 
C.A, 187. affirmed 27 S.Ct 788, 204 
U.S. 668. 51 L.Ed? 671. 

26 C.J. p 827 note 7. 

32. U.S.—Universal Transp. Co. v. 
National Surety Co., D.C.N,T., 252 
P. 293, affirmed National Surety 
Co. V. Universal Transp. Co., 256 
P. 460, 167 C.C.A. 678. 

33. U.S.—Slbbach v. Wilson & Co., 
Ill., 61 S.Ct. 422, 312 U.S. 1, 86 L. 
Ed. 479. 

Hicklin V. Edwards, C,A.Mo., 226 
P.2d 410—Williams v. Powers, C.C. 
A.Ohio, 136 P.2d 163. 

Kellman v. Stoltz, D.C.Iowa, 1 
P.R.D. 726. 

Plenary Jarlsdlotlon 
U.S.—^International Union United 
Purniture Workers of America v. 
Colonial Hardwood Plooringr Co., 
C.C.A.Md., 168 P.2d 83. 

Power to ordain and estaWslL courts 
The power of congress to ordain 
and establish circuit and district 
courts carries with it the power to 
prescribe and regulate the modes of 
proceedings in such courts. 

U.S.—Livingston v. Story, La., 9 Pet. 

632, 9 L.Ed. 256. 

Power in diversity oases 
U.S.—Hagy v. Allen, D.C.Ky., 163 P. 
Supp. 302. 

34. U.S.—^Kellman v. Stoltz, D.C. 
Iowa, 1 P.R.D. 726, 729. 

‘When Congress acts upon the 
subject, the rule prescribed, wheth¬ 
er directly by legislation or by the 
Supreme Court under its congres¬ 
sional authorization, is conclusive." 


U.S.—^Kellman v. Stoltz, supra. 

35. U.S—Hicklin v. Edwards, C.A. 
Mo., 226 P.2d 410—Williams v. 
Powers. C.C.A.Ohio, 136 P.2d 163. 

38. U.S.—^Kellman v. Stoltz, D.C. 
Iowa, 1 P.R,D. 726. 

37- U.S.—^Merchants Transfer & 
Warehouse Co. v. Ragan, C.A.Kan., 
170 P.2d 987, affirmed 69 S.Ct. 1233, 
337 U.S. 630. 93 L.Ed. 1620, rehear¬ 
ing denied 70 S.Ct. 33, 338 U.S. 839. 
94 L.Ed. 613—Isaacks v. Jeffers, 
C.C.A.N.M., 144 P.2d 26. 

Pull complianoe with procedural 
steps 

The filing of complaint in federal 
district court, issuance of summons, 
and placing of summons in hands of 
officer for service on the same day 
constituted full compliance with pro¬ 
cedural steps of federal law for com¬ 
mencement of an action. 

U.S.—Merchants Transfer & Ware¬ 
house Co. v. Ragan, C.A.B:an., 170 
F.2d 987, affirmed 69 S.Ct. 1233, 
337 U.S. 630, 93 L.Ed. 1620, rehear¬ 
ing denied 70 S.Ct. 33, 338 U.S. 839, 
94 L.Ed. 613. 

38. U.S.—Reisinger v. Cannon, D.C. 

Conn., 127 F.Supp. 60. 
Commencement of actions generally 
see Actions §§ 126-130. 

Death action 

Question whether death action 
brought under New Jersey statutes 
was commenced within two years 
after deceased's death, as required by 
statute, was a question of procedure 
controlled by the Federal Rules of 
Civil Procedure. 


U.S.—Robinson v. Waterman S.S. Co., 
D.C.N.J., 7 F.R.D. 51. 

39. U.S.—Goldenberg v. Murphy, N. 
T., 2 S Ct. 388, 108 U.S. 162, 27 L. 
Ed. 686. 

Paramount Pictures v. Rodney, 

C. A.3, 186 P.2d 111, certiorari de¬ 
nied 71 S.Ct. 672, 340 U.S. 963, 96 
L.Bd. 687. 

McCarley v, Poster-Milburn Co., 

D. C.N.Y., 89 F.Supp. 643. 

Transfer of action 

The Rule defining commencement 
of an action does not make the filing 
of a complaint the equivalent of 
“bringing an action" under statute 
providing that for convenience of 
parties and witnesses in the interest 
of justice, federal district court may 
transfer civil action to any other 
district where it might have been 
brought. 

U.S.—^Poster-Milbum Co. v. Knight, 

C. A.N.Y., 181 P.2d 949. 

40. U.S.—^McCarley v. Poster-Mil¬ 
burn Co., D.C.N.Y., 89 F.Supp. 643. 

41. U.S.—In re Market Basket, Inc, 

D. C.MO., 122 F.Supp. 321. 

42. U.S.—^Reisinger v. Cannon, D.C. 
Conn., 127 F.Supp. 60. 

D.C.—Coates v. Ellis, Mun.App., 61 
A.2d 28. 

“A federal court has Jurisdiction 
commencing with the filing of the 
bill, so long as process is issued in 
due course with intent that it be 
served." 

U.S.—Jacobson v. Coon, C.CA..Mich., 
166 P.2d 666, 667. 

43. U.S.—^Krisor v. Watts, D.C.Wis., 
61 F.Supp. 845. 
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the action is commenced.^^ It has been held, how- unless and until it is dismissed for failure to prose- 
ever, that the extent to which an action is so com- cute."*® In this connection, Rule 3 and Rule 4, the 
menced seems to be somewhat unsettled that latter of which provides that “upon the filing* of the 
filing of the complaint is commencement of the complaint the clerk shall forthwith issue a summons 
action where the filing is with intent in good faith and deliver it to the marshal or to a person specially 
to prosecute;^® that to commence an action, it is appointed to serve it,” must be construed together.®® 
necessary that the Rules of Civil Procedure be com- It has been broadly held that a diversity suit is 
plied with, that a complaint be filed, a* summons deemed commenced on the date of service on defend- 
issued, and service made as prescribed in the ant.®i 

Rules and that service of process within a rea- primary object of the Rule is apparently to 

sonable time is apparently a requisite of the efifective fix a limit on the period of limitation.52 The Rule 

commencement of an action;^® further, that after has the force of law, and is as binding as a statute, 

the filing of the complaint the action remains pend- and cannot be abrogated or diminished by the ex- 

ing in an inchoate state until service is completed, ercise of state power through statute or otherwise.®^ 


Timely filing* of complaint com¬ 
mences an action. 

U.S.—^Wagner v. New Tork, O. & W. 
Ry., D.C.Pa,, 146 P.Supp. 926. 

Bnle cited or applied 
U.S.—^Zuckerman v. McGulley, C.A- 
Mo.. 170 F.2d 1016—Merchants 
Transfer & Warehouse Co. v. Ra¬ 
gan, C.A.Kan., 170 F.2d 987. af¬ 
firmed 69 S.Ct. 1233, 337 U.S. 630, 
93 lj.Ed. 1520, rehearing denied 70 

S. Ct. 33, 338 US. 839, 94 L.Bd. 613. 
In re Market Basket, Inc., B.C. 

Mo., 122 F.Supp. 321—^Lanigan v. 
Boston Terminal Corp., D.C.Mass., 
112 F.Supp. 967—^McCarley v. Fos- 
ter-Milburn Co., D.C.N.Y., 89 F. 
Supp. 643—Schram v. Costello, D. 

C. Mxch., 36 F.Supp. 625—Schram v. 
Koppin, D.C.Mich., 35 F.Supp. 313 
—U, S. V. Rollnlck, D.C.Pa., 33 F. 
Supp. 863. 

Robinson v. Waterman S.S. Co., 

D. C.NJ., 7 F.R.D. 61—O’Leary v. 
Loftm, D.C.N.Y., 3 F.R.D. 36. 

B.C.—Reynolds v. Needle, 132 F.2d 
161, 77 U.S.APP.D.C. 63. 

N.Y.—Baker v. Commercial Travelers 
Mut. Acc. Ass’n, 161 N.Y.S.2d 332, 
3 A.D.2d 266. 

Snee v. Goldman, 74 N.T.S.2d 
686, 192 Misc. 440. 

Senatnralization proceeding 
U.S.—U. S. V. Kiros, D.C.Mich., 149 
F.Supp. 730. 

Payment of clerk’s fee is prereaul- 
slte to filing. 

U.S.—Turkett v. U. S.. D.C.N.T., 76 F. 
Supp. 769. 

44. U.S.—Osborne v. Mallory. D.C.N. 

T. , 86 F.Supp. 869. 

Fleming v. Weisberg, D.C.N.Y., 7 
P.R.D. 47. 

Time of service of copy not control¬ 
ling 

An action was commenced by filing 
of complaint in office of clerk of 
court and not when a copy of com¬ 
plaint was served on defendant. 

U.S.—U. S. V. Szerlip, D.C.N.Y., 169 
F.Supp. 629. 


Timely filing of amended complaint 
U.S.—^Robinson v. Waterman S.S. Co., 
D.C.N.J.. 7 F R.D. 61. 

Piling prior to plalntifTs death 
Even though summons was dated 
five days later than original plain¬ 
tiffs death, where it appeared from 
docket entry and from date stamp 
of clerk’s office on original complaint 
that complaint had been filed one 
day prior to original plaintiff’s death, 
action would be held to have been 
properly commenced while plaintiff 
was still alive. 

U.S.—Lanigan v. Boston Terminal 
Corp.. D.C.Mass., 112 F.Supp. 957. 

45. U.S.—Foster-Milbum Co. v. 

Knight, C.A.N.Y., 181 F.2d 949. 

N.Y.—^Baker v. Commercial Travelers 
Mut. Acc. Ass’n, 161 N.Y.S.2d 332, 
3 A.D.2d 266. 

46. U.S.—^Zuckerman v. McCulley, 
D.C.Mo., 78 F.Supp. 380, affirmed, 
C.A., 170 F.2d 1015. 

47. U.S.—Warren v. Arzt, D.C.N.Y., 
18 F.R.D. 11. 

48. N.Y.—^Baker v. Commercial 
Travelers Mut. Acc. Ass’n, 161 N. 
Y.S.2d 332, 3 A.D.2d 266. 

PUigent effecting of service 
In actions against the United 
States, statute of limitations Is toll¬ 
ed and action commenced when com¬ 
plaint is filed, provided that service 
is diligently effected; where more 
than four years had elapsed since 
complaint in action against the Unit¬ 
ed States had been filed, summons 
and complaint had been served on 
United States attorney for district, 
but copies thereof had not been sent 
to United States attorney general by 
registered mail, delay in effecting 
service was unreasonable, and suit 
was not commenced by filing of com¬ 
plaint. 

U.S.—^Messenger v. U. S., D.C.N.Y., 14 
F.R.D. 616, affirmed, UA., 231 F.2d 
328. 

49. U.S.—^Messenger v, U. S., C.A.N. 
T., 231 F.2d 328—^Hackner v. Guar¬ 
anty Trust Co. of New York, C.C.A. 

60 


N.T., 117 F.2d 95, certiorari denied 
61 S.Ct. 836, 313 U.S. 659, 85 L.Bd. 
1520. 

Dismissal for failure to prosecute 
see infra § 811. 

50. U.S.—Hukill V. Pacific & Arctic 
Ry. & Nav. Co., D.C.Alaska, 169 F. 
Supp. 671—Yudin v. Carroll, D.C. 
Ark., 57 F.Supp. 793. 

L. G. Defelice & Son, Inc. v. 
Globe Indem. Co., D.C.N.Y., 23 F. 

R. D. 276. 

Construction of Rules together gen¬ 
erally see infra § 13. 

51. U.S.—Gorman v. Transocean Air 
Lines, D.C.Conn.°. 168 F.Supp. 339. 

52. U.S.—Foster-Mllburn Co. r. 

Knight, CAl.N.Y., 181 F.2d 949. 

Running of statute of limitations as 
affected by filing of complaint see 
Limitations of Actions § 266. 

53. U.S.—Krisor v. Watts, D.C.Wis.. 
61 F.Supp. 846. 

54. U.S.—^Krisor v. Watts, supra. 
State statute inapplicable or super¬ 
seded 

(1) The New York Civil Practice 
Act provision, which fixes the begin¬ 
ning of the action at the date when 
the writ is served or is put into the 
sheriff's hands for service, has been 
made no longer applicable by reason 
of the Federal Rules, under which 
the filing of the complaint marks the 
commencement of the action. 

U.S.—Bomar v. Keyes, C.C.A.N.T., 
162 F.2d 136, certiorari denied $S 

S. Ct. 166, 332 U.S. 825, 92 L.Bd. 
400, rehearing denied 68 S.Ct. 244, 
332 U.S. 845, 92 L.Ed. 416. 

(2) Whether action by Delaware 
resident for Injuries sustained in au¬ 
tomobile collision in Pennsylvania 
was ’’commenced,” so as to avoid bar 
of Pennsylvania statute of limita¬ 
tions, was to be determined by Fed¬ 
eral District Court for Eastern Dis¬ 
trict of New York wherein complaint 
was filed, under the Federal Rules of 
Civil Procedure rather than under the 
New York statute. 

U.S.—Gallagher v. Carroll, D.C.N.Y., 
27 F.Supp. 568, 
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Until a complaint has been filed, no action has 
been commenced.^® There is no provision for the 
commencement of an action by issuing a summons 
without filing any pleading,56 and an action may not 
be started merely by serving a notice of motion,57 
or by securing an order to show cause and serving 
it on an agency of the United States.58 No longer 
is a suit commenced by service of a summons and 
complaint.59 To commence a federal action, seizure 
of property, garnishment of claims, or other in rem 
procedures are not enough, and attachment is only 
an incident of the suit, and not a means of obtaining 
jurisdiction; and the promulgation of the Federal 
Rules of Civil Procedure, Rule 64, 28 U.S.CA., 
relating to the seizure of person or property, did 
into affect this principle.®^ 

Earlier decisions were to the effect that the prac¬ 
tice of the state where the action is brought will be 
followed in the federal courts in determining when 
the action is commenced,5^ except with regard to 
suits in equity®^ and in admiralty.®^ Under the for¬ 
mer practice, an action at law was commenced in the 
Circuit Court of the United States for the Western 


District of Texas by petition filed in the office of the 

clerk.54 

The word ‘'commence/^ and "^instUu- 

Hon/' as used in statutes and rules relating to ac¬ 
tions, all convey the name meaning, and indicate the 
earliest point of time at which a claim may be 
considered in litigation.55 

Collective or representative action; consent. 
Within the provision of the Portal-to-Portal Act, 
29 U.S.C.A. § 257, that a collective or representative 
action shall be considered to have been commenced 
by an individual claimant when his written consent 
to become a party plaintiff to the action is filed in 
the court in which it was brought, documents desig¬ 
nated as consents of employees, in the form of a 
general retainer authorizing a law firm to prose¬ 
cute the signers’ claims for overtime wages and 
liquidated damages under the Fair Labor Stand¬ 
ards Act, 29 U.S.C.A. § 201 et seq, constitute a con¬ 
sent.® 5 The provision has been held applicable in 
some circumstances,57 but not in others.®8 

Proceedings under the Perishable Agricultural 


(3) Federal Rule that a civil ac¬ 
tion is commenced by filing: a com¬ 
plaint with the court and federal 
Rule providing that on filing of com¬ 
plaint the clerk shall forthwith is¬ 
sue a summons and deliver it for 
service to the marshal or to person 
specially appointed to serve it super¬ 
sede provisions of Alaska Code re¬ 
lating to time when an action shall 
be deemed commenced. 

U.S.—^Hukill V. Pacific & Arctic Ry, 
& Nav. Co., D.C.Alaska, 169 F.Supp, 
671. 

65. U.S.—In re Market Basket, Inc., 
D.C.MO., 122 F.Supp. 821--C. F. 
Simonin’s Sons v. American Can 
Co., D.C.Pa., 26 F.Supp. 420. 

Filing as delivery 

The phrase “filing a complaint,” as 
used in the Rule, means nothing 
more than delivery of the complaint 
to an ofiicer of the court authorized 
to receive it, either the clerk of the 
court or a judge thereof. 

U.S.—Robinson v. Waterman S.S. Co., 
D.C.N.J., 7 F.R.D. 61. 

Filing of proposed amended com¬ 
plaint held sufficient. 

U.S.—^Robinson v. Waterman S.S. Co., 
supra. 

The phrase ''entry of a complaint” 
is not synonymous with the phrase 
“filing a complaint,” but means the 
enrollment or extension of a paper 
on the records of the court by the 
clerk of the court, and a mere delay 
by the clerk in the performance of 
his duty cannot affect the rights of a: 


plaintiff who has filed his complaint 
within time. 

U.S.—^Robinson v. Waterman S.S. Co., 
supra. 

56. U.S.—C. F. Simonin’s Sons v. 
American Can Co., D.C.Pa., 26 F. 
Supp. 420. 

67. U.S.—^Doe v. Rosenberry, D.C. 
N.Y., 162 F.Supp. 403, affirmed, C. 
A., 266 F.2d 118. 

58- U.S.—^Warren v. Arzt, D.C.N.T., 
18 F.R.D. 11. 

59. U.S.—^Fleming v. Weisberg, D.C. 
N.Y., 7 F.R.D. 47—O’Leary v. Loft- 
in, D.C.N.Y., 3 F.R.D. 36. 

Filing tantamount to delivery of 
summons and complaint 
The filing of a complaint with fed¬ 
eral court, pursuant to Federal Rules, 
is tantamount to the delivery of a 
summons and complaint to the sher¬ 
iff under state practice in New Jer¬ 
sey. 

U.S.—^Robinson v. Waterman S.S. Co., 
D.C.N.J., 7 F.R.D. 51. 

60. U.S.—^Tanko v. Saperstein, D.C. 
Ill., 149 F.Supp. 317. 

61. U.S.—Goldenberg v. Murphy, N. 
Y., 2 S.Ct. 388, 108 U.S. 162, 27 L. 
Ed. 686. 

1 C.J. p 1169 note 11. 

62. U.S.— U. S. V. American Lumber 
Co., C.C.Cal., 80 F. 309, affirmed 85 
F. 827, 29 C.C.A. 431. 

63. U.S.—Laidlaw v. Oregon R., etc., 
Co., Or., 81 F. 876, 26 C.C.A. 666. 

64. U.S.—International Bank & 

Trust Co. V. Scott, Tex., 169 F. 68, 
86 C.C.A. 248. 


65. U.S.—Turkett v. U. S., D.C.N.Y., 
76 F.Supp. 769. 

66- U.S.—Brown v. Dunbar & Sulli¬ 
van Dredging Co., C.A.N.Y., 189 P. 
2d 871. 

67. individual claimants not specif¬ 
ically named plaintiffs 

For purpose of determining posi¬ 
tion of individual claimants in a rep¬ 
resentative action under Pair Labor 
Standards Act commenced prior to 
May 14, 1947, as to those individual 
claimants who were not specifically 
named as plaintiffs, action was to be 
considered as having been commenc¬ 
ed on date when they filed their 
written consents to become parties 
plaintiff. 

U.S.—^Aniasco, Florentlno v. Ahukini 
Terminals, D.C.Hawaii, 77 F.Supp. 
698. 

68. Complaint filed prior to act 
Action under Fair Labor Standards 

Act on behalf of named plaintiff and 
other employees similarly situated 
was commenced even as to other em¬ 
ployees who did not seek leave to in¬ 
tervene until Aug. 27, 1947, when 
complaint was filed in 1946, even 
though service of process was not 
made until May 28, 1947, and hence 
Portal-to-Portal Act of 1947 provid¬ 
ing that action commenced on or aft¬ 
er May 14, 1947 shall be commenced 
as to claimants not named as plain¬ 
tiffs when their consent to be made 
parties is filed, was not applicable. 
U.S.—Carvalho v. Doe, D.C.Hawail, 
7 P.R.D. 469. 
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Commodities Act, 1930, § 7 (c), as amended, 7 U. 
S.C.A. § 499 g (c), with respect to the entry of repa¬ 
ration orders by the secretary of agriculture, are 
excepted from the Federal Rules of Civil Procedure 
, with respect to the manner of commencement of the 
proceedings by Federal Rules of Civil Procedure, 
Rule 81 (a) (4), 28 U.S.C.A., providing in part that 
^'these rules do not alter the method prescribed 
by the . . . Act of June 10, 1930, c. 436, § 7, 
46 Stat. 534, as amended Title 7 U.S.C.A. § 499 g 
(c), for instituting proceedings in the district courts 
of the United States to review orders of the Secre¬ 
tary of Agriculture;”®9 therefore, the language of 
the Perishable Agricultural Commodities Act must 
control the proper method for instituting the pro¬ 
ceedings in the federal court 

§ 4. Defenses 

Under the Federal Rules of Civil Procedure, a party 
may state all his defenses, whether legal or equitable, and 
equitable defenses may be interposed in actions at law. 


The Federal Rules of Civil Procedure, 28 U. 
S.C.A., being very broad and liberal, will permit 
equitable defenses to be advanced so that all relief 
may be secured.^^ So, under the Federal Rules of 
Qvil Procedure, Rule 2, 28 U.S.C.A., providing 
that '"there shall be one form of action to be known 
as 'civil action,’ ” the maxims of equity are avail¬ 
able as defenses in actions at law;^^ and under 
the Federal Rules of Civil Procedure, Rule 8 (e) 
(2), 28 U.S.C.A., a party may state as many defenses 
as he has, whether based on legal or equitable 
grounds or both.*^® 

Under the former Judicial Code § 274 b, which 
was repealed by Act June 25, 1948, c. 646, § 39, 
62 St. 992, effective Sept. 1, 1948, and which ^vas 
superseded by the Federal Rules of Civil Procedure, 
28 U.S.C.A., equitable defenses could be interposed 
in actions at law in the federal court without the 
necessity of filing a bill on the equity side of the 
court.*^^ The act substantially abolished all technical 


69. U.S.—^Alexander Marketing: Co. 
V. Harrisburg: Dally Market, D.C. 
Pa., 9 F.R.D. 248. 

70. U.S.—^Alexander Marketing: Co. 
V. Harrisburg Dally Market, supra. 

71. U.S.—Socony-Vacuum Oil Co. v. 
Texas Co., D.aMich., 113 F.Supp. 
614. 

Suit in ejectment 

U.S.—Socony-Vacuum Oil Co. v. Tex¬ 
as Co., supra, 

Eqnitalble defenses in action at law 
Equitable defenses may be present¬ 
ed in an action at law, such as attor¬ 
ney’s action to recover on contin¬ 
gent fee contract. 

U.S.—Gray v. Joseph J. Brunetti 
Const. Co., D.C.N.J., 159 F.Supp. 
417, supplemented 161 F.Supp. 151. 

72. U.S.—^Maltz v. Sax, C.C A.Ill., 
134 F.2d 2, certiorari denied 63 S. 
Ct. 1437, 319 U.S. 772, 87 L.Bd. 
1720. 

Clean hands 

U.S.—Maltz V. Sax, supra. 

73. U.S.—Jacobson v, Coon, C.C.A. 
Mich., 165 P.2d 566. 

Action formerly brought at law 
Under this Rule, it is not fatal to 
a defense based on equitable grounds 
that it is asserted in an action which 
would formerly have been brought at 
law. 

U.S.—De-Raef Corp. v. Horner Sales 
Corp., D.C.Pa., 10 F.R.D. 28. 

Clean hands 

U.S.—^De-Raef Corp. v. Homer Sales 
Corp., supra. 

trnder former conformity act 

Rev.St. $ 914, 28 U.S.C.A. § 724, 
which provided that the practice and 
mode of proceeding in federal courts 
shall conform to that in like causes 


in the courts of the state in which 
such federal courts are held, and 
which was superseded by the Federal 
Rules of Civil Procedure, 28 U S.C.A., 
did not require a federal court to al¬ 
low the defense that plaintiff was a 
trust or combination, within the Il¬ 
linois anti-trust act of 1891. 

U.S —Lafayette Bridge Co. v. City of 
Streator, C.C.I11., 105 F. 729. 

74. U.S.—^U. S. ex rel. Johnson v. 
Morley Const. Co., C.C.A N.T, 98 F 
2d 781, certiorari denied Maryland 
Casualty Co. v. U. S. for Use and 
Benefit of Harrington, 69 S Ct. 244, 
306 U.S. 661, 83 LEd. 421—Ste¬ 
phens V. Hamilton, C,C.A.I11., 81 F. 
2d 324—^Enelow v. New York Life 
Ins. Co., aC.A.Pa., 70 F.2d 728, re¬ 
versed on other grounds 66 S.Ct. 
310, 203 U.S. 379, 79 L.Bd. 440— 
Tiger V. Twin State Oil Co., C.C A. 
Okl., 48 F,2d 509—Neff & Fry Co. v. 
Ashmead, CC.A.N.T., 36 F.2d 771— 
Ford V. Huff, C.C.A.Fla., 296 P. 
652, certiorari denied Huff v. Ford, 
45 set. 90, 206 U.S. 602, 69 L.Bd. 
462—Whitcomb v. Shultz, C.C.A.N. 
T., 223 P. 268, 138 C.C.A. 610, cer¬ 
tiorari denied Whitcomb v. Schultz, 
36 S.Ct. 937, 238 U.S. 632, 69 L.Bd. 
1498. 

Mather v. Ford Motor Co., D.C. 
Mich., 40 F.Supp. 689—Smith v. St. 
Paul Fire & Marine Ins. Co., D.C. 
N.Y., 23 F.Supp. 420—Metropoli¬ 
tan Furniture Co. v. Hartford-Con- 
necticut Trust Co., D.C.Conn., 20 
F.Supp. 92—^Peterson v. A. Guthrie 
& Co., D.C.Wash., 3 F.Supp. 136. 

Williams v. Mason, D.C.Pla., 289 
F. 812—Ohio Savings & Trust Co. 
V. Harman, D,C.Pa., 276 P. 769— 
Burroughs Adding Machine Co. v. 
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Scandinavian-American Bank, D.C. 
Wash, 239 P. 179. 

25 C.J p 807 notes 37, 38. 

Section held constitutional 
U.S.—Plews V. Burrage, C.C.A.Mass., 
274 P. 881. 

Pnrpose of statute was to simplify 
and expedite disposition of litigated 
matters by permitting consideration 
in law actions of defenses not there¬ 
tofore available in that forum, and it 
was not intended to complicate law 
by compelling defenses long avail¬ 
able at law to be pulled out of law 
case and tried in equity. 

U.S—Clemmer's Adm’r v. Jefferson 
Standard Life Ins. Co, D.C.Va., 9 
F.Supp. 115, reversed on other 
grounds, C.C.A., Jefferson Standard 
Life Ins. Co. v. Clemmer, 79 F.2d 
724, 103 A.L.R. 171. 

Statute permissive only 

U.S.—City of Orlando v. Murphy, C.C. 

A.Fla., 77 P,2d 702. 

Statute not in conflict with conform, 
ity act 

U.S.—Bills V. Mesirov, D.C.Pa., 39 P. 
2d 194. 

Action at law on contract 
U.S.—Seward v. South Florida Secu¬ 
rities, C.C.A.Fla., 9$ P.2d 964— 
Horbach v. Coyle, C.C.A.Neb., 2 P. 
2d 702. 

Hquitable defense in answer or reply 
U.S.—Houston V. Trower, C.C.A.Kan., 
297 P. 558. 

Maintainability of bill In equity 
Correctness of court’s action in 
striking equitable defenses in action 
at law depended on whether defend¬ 
ant could have maintained a bill in 
equity on the same allegations. 

U.S.—Colorado Central Power Co. v. 
City of Englewood, C.C.A.C 0 I 0 ,, 89 
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distinctions between proceedings at law and in 
equity it did not affect or change substantive 
law, but was directed wholly to procedural methods, 
the law of the case and the principles of equity 
applicable thereto remaining as they wereJ® The 
term ^'equitable defenses,*' within the meaning of 
this section, included a state of facts which, by 
virtue of doctrines recognized by courts of equity 
alone, had the effect of barring or rendering imen- 
forceable against defendant the claim asserted by 
plaintiff.'^^ act authorized only such equitable 

defenses as could be adequately made between the 
original parties to the action.^S 

Prior to the enactment of this statute, the com¬ 
mon-law rule prohibiting the interposition of 


equitable defenses in actions at law prevailed in the 
federal courts 

Waiver of defenses. The reservation, or excep¬ 
tion, in the Federal Rules of Civil Procedure, Rule 
12 (h), 28 U.S.C.A., governing the waiver of de¬ 
fenses is for extraneous circumstance which demon¬ 
strates that the court has no authority to hear and 
determine.^® 

What law governs as to statute of frauds. The 
statute of frauds of Oklahoma, rather than that of 
Texas, has been held to govern an action in the 
federal court for an Oklahoma district for the spe¬ 
cific performance of a contract to devise land 
situated in Texas.^i 


B. RULES OP COURT 


§ 5. In General 

The supreme court and other federal courts have the 
power, under or apart from statute, to make rules regu¬ 


lating practice, provided such rules are consistent with 
the enabling statute and other laws. 

The power of congress to regulate the practice 


P.2d 233—Township of Delaware v. 
Central-Penn Nat. Bank of Phila¬ 
delphia, C.C.A.NJ., 79 F.2d 256. 

Dunn V. Prudential Ins. Co. of 
America, D.C.Mmn., 8 P.Supp. 799. 
ProvlsloxL relatingr to pleading* 

This provision has been said to re¬ 
late only to matters of pleading and 
to make available recognized equi¬ 
table defenses to actions at law by 
way of answer instead of by the 
more cumbersome method of a bill 
In equity. 

U.S.—Thorpe v. Wm. Pllene’s Sons, 
Co., D.C.Mass., 40 P.2d 269. 

75. U.S.—U. S. to Use of Morris v. 
Richardson, Va., 223 P. 1010, 139 
C.C.A. 386. 

Same rights and remedies as imder 
separate bill 

Defendant whose claim was inter¬ 
posed in answer in action at law as 
an equitable defense was entitled to 
the same rights and remedies as if 
separate bill seeking equitable relief 
prayed for in answer had been filed. 
U.S.—Century Ins. Co. v. First Nat. 
Bank, C.C.A.Tex., 102 P.2d 726, cer¬ 
tiorari denied First Nat. Bank v. 
Century Ins. Co., 60 S.Ct. 84, 308 U. 
S. 670, 84 L.Ed. 478. 

76. U.S.—Bnelow v. New York Life 
Ins. Co., C.C.A.Pa., 70 P.2d 728, re¬ 
versed on other grounds 66 S.Ct. 
310, 293 U.S. 379, 79 L.Ed. 440. 

77. U.S.—Neff & Pry Co. v. Ash- 
mead, C.C.A.N.Y., 36 P.2d 771— 
Ford V. Huff, C.C.A.Pla., 296 P. 
662, certiorari denied Huff v. Ford, 
45 S.Ct. 90, 266 U.S. 602, 69 L.Ed. 
462. 

Clemmer’s Adm'r v. Jefferson 
Standard Life Ins. Co., D.C.Va., 9 


P.Supp. 115, reversed on other 
grounds, C.C.A., Jefferson Standard 
Life Ins. Co. v. Clemmer, 79 P.2d 
724, 103 A.L.R. 171—^Peterson v. A. 
Guthrie & Co., D.C.Wash., 3 F. 
Supp. 136. 

Thorpe v. Wm. Pilene's Sons Co., 
D.C.Mass., 40 P.2d 269. 

Fraud 

(1) The defense of fraud could be 
interposed in a suit at law. 

U.S.—Mutual Ben. Health & Accident 
Ass’n V. Fortenberry, C.C.A.Miss, 
98 P.2d 570. 

(2) Fraud as equitable right of re¬ 
scission was held permissible defense 
in law action on contract. 

U.S.—Horbach v. Coyle, C.C.A.Neb., 
2 P.2d 702. 

(3) Fraud was to be treated as le¬ 
gal defense when issue of fact raised 
in such respect might be properly 
and adequately determined by ma¬ 
chinery of court of law, with respect 
to question whether there was equi¬ 
table defense within statute permit¬ 
ting filing of equitable defenses in 
law actions. 

U.S.—Clemmer's Adm’r v. Jefferson 
Standard Life Ins. Co., D.C.Va., 9 
P.Supp. 116, reversed on other 
grounds, C.C.A., Jefferson Standard 
Life Ins. Co. v. Clemmer, 79 P.2d 
724, 103 A,L.R. 171. 

Laches; estoppel 

(1) Under the statute, laches and 
estoppel were held equitable defens¬ 
es. 

U.S.—^Mather v. Ford Motor Co., D.C. 
Mich., 40 F.Supp. 689. 

(2) Under other authority, laches, 
as an equitable defense, was not 
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made available in an action at law 
by this provision. 

U.S.—Thorpe v. Wm. Pilene’s Sons 
Co., D.C Mass., 40 F.2d 269. 

78. U.S.—Marine Midland Trust Co. 
of New York v. Irving Trust Co., 
D.CN.Y., 66 P.2d 385, appeal dis¬ 
missed, C.C.A, 68 P.2d 166—Sher¬ 
man Nat. Bank of New York v. 
Shubert Theatrical Co., N.Y., 247 
F. 266, 169 C.C.A. 350—Breitung v. 
Packard, D.C.Mass., 260 P. 895. 

79. U.S.—Standard Portland Cement 
Corporation v. Evans, Cal., 205 P. 
1, 126 C.C.A. 1—Goodyear Shoe Ma¬ 
chinery Co. V. Dancel, N.Y., 119 F. 
692, 66 C.C.A. 300—^Young v. Board 
of Com’rs of Mahoning County, C. 
C.Ohio, 61 P. 685, reversed on oth¬ 
er grounds 69 P. 96, 8 C.CA. 27— 
Buller V. Sidell, C.C.A.N.Y.. 43 P. 
116. 

1 C.J. p 1061 note 67—21 C.J. p 28 
note 60 [a]—26 C.J. p 807 note 36. 
Action, of ejectment 

(1) The rule stated in the text was 
applied. 

U.S.—Butler v. Young, C.C.Ohio, Fed. 
CasNo.2,246, 1 Flip. 276, 17 Int. 
Rev.Rec. 63, 7 West.Jur. 69, 6 Am. 
Law T.Rep. 63, 5 Chi.Leg.N. 146, 21 
Pittsb.Leg.J. 171. 

(2) Under other authority, facts 
constituting an equitable estoppel 
might be pleaded as a defense to an 
action of ejectment in the federal 
courts. 

U.S.—Cheatham v. Edgefield Mfg. 
Co., C.C S.C., 131 P. 118. 

80. U.S.—Jew May Lune v. Dulles, 
C.A.Cal., 226 P.2d 796. 

81. U.S.—Brooks v. Yarbrough, C.C. 
A.Okl., 37 P.2d 627. 
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and procedure of the federal courts, discussed supra 
§ 2, may be exercised by delegating to the supreme 
court or other federal courts authority to make rules 
not inconsistent with the statutes or Constitution.^^ 
Thus, where congress authorizes the adoption of 
rules of procedure by the supreme court, that court 
has the power to adopt rules consistent with the 
enabling act;^^ and it may determine what con¬ 
stitutes procedure.s^ Moreover, the supreme court 
has the inherent power, apart from statute, to regu¬ 
late procedure by rules.^^ While the rules estab¬ 
lished by the federal courts must not be repugnant 
to positive law,^^ the federal district court cannot 
question the validity of a rule adopted by the su¬ 
preme court.87 

Wliile written rules are preferable,^* a rule may 
be established by a long course of practice without 
adoption in writing.** 

The Federal Rules of Civil Procedure, promul¬ 
gated by the supreme court for the regulation of 
procedure in the district courts are generally con¬ 
sidered infra §§ 7-20, and the local rules of district 
courts, which may have effect where not incon¬ 
sistent with the Federal Rules are discussed infra 


§ 21. Rules of particular courts are considered to¬ 
gether with the general treatment of matters relat¬ 
ing to such courts, as, for example, the rules for the 
United States court of appeals are discussed in 
Federal Courts § 284; the rules for the court of 
claims in Federal Courts § 341; and the rules for 
the courts of the District of Columbia in Federal 
Courts §§ 323-326. Rules of the United States 
supreme court for admiralty matters are considered 
in Admiralty § 71; and rules of the court as to 
bankruptcy matters are treated in Bankruptcy § 32. 
Admiralty rules do not apply in a civil action not in¬ 
volving a maritime matter.** Federal court rules as 
to particular matters are considered infra § 37 et seq. 

§ 6. Function, Construction, and Effect of 
Rules 

The function of court rules Is to regulate the practice 
of the court and to facilitate the transaction of its busi¬ 
ness, but such rules cannot enlarge or restrict the juris¬ 
diction of a federal court. Federal court rules have the 
force and effect of law, and should be liberally construed. 

The function of court rules is to regulate the 
practice of the court and to facilitate the transac¬ 
tion of its business.*! This function embraces, 


82. U.S.—Sibbach v. Wilson & Co., 
Ill., 61 S.Ct. 422, 312 U.S. 1, 85 L. 
Ed. 479. 

Williams v. Powers, C.C.A.Ohio, 
135 F.2d 153. 

Eiellman v. Stoltz, D.C.Iowa, 1 P. 

R. D. 726. 

Power of district courts to make 
rules of procedure see infra § 21. 
For discussion of: 

Rule-making’ power of courts gen¬ 
erally see 2 P.R.D. 67. 
Participation of bar in Judicial rule 
making generally see 3 F.R.D. 
165. 

83. TJ.S.—Hawkins v. XJ. S., Okl., 79 

S. Ct. 136, 358 U.S. 74, 3 L.Bd.2d 
125—Christopher v. Brusselback, 
Ohio, 68 S.Ct. 350, 302 U.S. 600, 
82 L..Ed. 388. 

Crescent Wharf & Warehouse 
Co. V. Pillsbury, C.A-Cal., 269 P.2d 
860—Sibbach v. Wilson & Co., C.C. 
A.I11.. 108 F.2d 415, reversed on 
other grounds 61 S.Ct. 422, 311 U. 
S. 1, 86 L.Ed. 479. 

for egnlty and admiralty suits 

(1) Without reference to statute, 
It was held that the supreme court 
had the power to prescribe the forms 
of writs and process and to regrulate 
the whole practice In suits in equity 
and in admiralty in the district 
courts. 

U.S.—-Howard v. Leete, Ky., 257 P. 
918, 169 C.C.A. 68. 

26 C.J- p 827 note 17—15 C.J. p 904 
note 33. 


! (2) Admiralty Rules see Admiralty 

§ 71. 

84- U.S.—Kellman v. Stoltz, X>.C. 
Iowa, 1 F.R.D. 726. 

85- U.S.—Christopher v. Brussel- 
back, Ohio, 68 S.Ct. 360, 302 U.S 
600, 82 L,.Bd, 388—Martin v. Hunt¬ 
er’s Lessee, Va., 1 Wheat. 304, 4 
L.Bd. 97. 

86. U.S.—Heckers v. Fowler, N.Y., 2 
Wall. 123, 17 L.Ed. 769. 

Supreme Tribe of Ben Hur v. 
Cauble, D.C-Ind., 264 F. 247, re¬ 
versed on other grounds 41 S.Ct. 
338, 265 U.S. 356, 65 L.Ed. 673. 

26 C.J. p 827 note 16. 

Fundamental rights unaffected 

Litigants In federal courts cannot, 
by rules of procedure, be deprived of 
fundamental rights guaranteed by 
the Constitution and laws of the 
United States, such as the right to 
trial by jury. 

U.S.—Lyon v. Mutual Benefit Health 
& Accident Ass’n, Ark., 69 S.Ct. 
297, 306 U.S. 484, 83 L.Bd. 303, re¬ 
hearing denied 59 S.Ct. 459, 806 
U.S. 667, 83 L.Ed. 1062. 

87. U.S.—Audiffren Refrigerating 
Mach. Co. V. General Electric Co., 
D,C.N.J., 245 P. 783. 

26 C.J. p 827 note 17 [a]. 
Contravention of existing laws 

The federal district court cannot 
declare a rule adopted by the su¬ 
preme court to be in contravention of 
a statute in force at the time of the 
adoption of such rule, since the dis¬ 
trict court must assume that the su¬ 
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preme court was cognizant of the 
existing statutes, so that the adop¬ 
tion of the rule was tantamount to 
a declaration by that court that the 
rule did not violate the existing stat¬ 
utes. 

U.S.—^Kuenzel v. Universal Carload¬ 
ing & Distributing Co., D.C.Pa., 29 
P.Supp. 407. 

88. U.S.—^Payne v. Garth, C.CAl. 
Neb., 285 P. SOI. 

15 C.J. p 908 note 88. 

89. U.S.—^Dowling v. Isthmian S. S. 
Corp., CA.Pa., 184 F.2d 758, cer¬ 
tiorari denied 71 S.Ct. 193, 340 US. 
935, 96 L.Ed. 675—Payne v. Garth, 
C.CA.Neb, 285 P. 301. 

The Semaramis, D C.N.Y., 50 F. 
2d 623. 

U. S. V. Stevenson, D C.N.Y., Fed. 
Cas.No.16,395, 1 Abb. 495. 

15 C.J. p 908 note 88—25 C.J. p 827 
note 20. 

90. U.S.—City of Gretna v. Defense 
Plant Corp., C.C.A.La., 159 F.2d 
412. 

91. U.S.—^Washington-Southern Nav. 
Co. V. Baltimore & Philadelphia 
Steamboat Co., Pa., 44 S.Ct. 220, 
263 U.S. 629, 68 L.Bd. 480. 

“Courts are established to admin¬ 
ister the laws of the land fairly and 
impartially, to the end that Justice 
and right may prevail. To accom¬ 
plish this, rules of procedure are 
adopted to guide the court, attorneys, 
witnesses, and the Jury.” 

U.S.—Sandquist v. U. S., C.C.A.Utah, 
116 P.2d 610, 612. 
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among other things, the regulation of the forms, 
operation and effect of process, and the prescribing 
of forms, modes, and times for proceedings.^^ 
However, a rule of court cannot enlarge or restrict 
the jurisdiction of a federal court®^ or override or 
affect a statute conferring jurisdiction ;94 nor can a 
rule abrogate or modify the substantive law.^S 

Most rules are merely a formulation of the pre¬ 
vious practice of the courts,although they are not 
necessarily so confined and occasionally a rule 
is employed to express a principle of substantive 
law which has been established by statute or deci¬ 
sions.^® 

Construction of rules. In general, court rules 
should be liberally construed;®® and such a con¬ 
struction as will apparently make the rules valid 
should be adopted.^ The fact that a great majority 
of courts that have been called on to construe cer¬ 


tain court rules have agreed on a particular con¬ 
struction must be given great weight in determining 
the correct construction of such rules.^ 

Effect of rules. Rules adopted by the supreme 
court or other federal courts have the force and 
effect of law,® and are not affected by state legisla¬ 
tion but they are rules of practice and not of de¬ 
cision.® 

§ 7. Federal Rules of Civil Procedure 

The Federal Rules of Civil Procedure, adopted by 
the United States supreme court pursuant to statutory 
authorization, generally regulate the practice and pro¬ 
cedure In the district courts of the United States. 

The Federal Rules of Civil Procedure, 28 
U.S.C.A., promulgated by the United States supreme 
court, generally regulate the practice and procedure 
in the district courts of the United States.® These 


jauthorltatlve STiUde 

Formal rules of procedure are nec¬ 
essary and desirable In order that lit¬ 
igants may have an authoritative 
iTulde in a proper course to be safe¬ 
ly followed to obtain a determination 
of merits of their controversy, but 
they should not be made the means 
of entrapplngr a litigant, whereby he 
loses his opportunity to present his 
cause on the merits. 

U.S.—^Packer Pub. Co. v. C. I. R., C. 

A.8, 211 F.2d 612. 

92. U.S.—•'Washlngton-Southem Nav. 
Co. v. Baltimore & Philadelphia 
Steamboat Co., Pa., 44 S.Ct. 220, 
268 U.S.’ 629, 68 L.Ed. 480. 

93- U.S.—^Hum v. Oursler, N.T., 63 
set. 686, 289 U.S. 238, 77 L.Ed. 
1148—•Washington-Southern Nav. 

Co. V. Baltimore & Philadelphia 
Steamboat Co., Pa., 44 S.Ct. 220, 
263 U.S. 629, 68 L.Ed. 480. 

Dowling V. Isthmian S.S. Corp., 
C.A.Pa., 184 P.2d 768, certiorari de¬ 
nied 71 S.Ct. 493, 340 U.S. 936, 96 
L.Ed. 676. 

Smith V. Sperling, D.C.Cal., 117 
F.Supp. 781, affirmed In part, re¬ 
versed in part on other grounds, 

C. A., 237 P.2d 317, reversed on oth¬ 
er grounds 77 S.Ct 1112, 364 U.S. 
91, 1 L.Ed.2d 1206. 

Moore v. New York Cotton Exch., 

D. C.N.Y., 291 F. 681, affirmed, C.C. 
A., 296 F. 61. affirmed 46 S.Ct 367, 
270 U.S. 693, 70 L.Ed. 760, 46 A.D. 
R. 1370—The Goyaz, D.C.N.Y., 281 
F. 269, affirmed, C.C.A., 3 F.2d 663, 
certiorari denied Central Leather 
Co. V. The Goyaz, 46 S.Ct 230, 267 
U.S. 694, 69 L.Ed. 804, and Schmoll 
Fils & Co. V. The Goyaz, 46 S.Ct. 
230, 267 U.S. 694, 69 L.Ed. 804. 

New England Ins. Co. v. Detroit 
& C. Steam Nav. Co., D.C.Ohio, 
Fed.Cas.No.10,164, 13 Int.Rev.Rec. 
94, 10 Am.Law Reg.,N.S., 383. 


I CoustltTitloiLal powers of federal 
! courts cannot be extended by proce¬ 
dural rule. 

U.S.—Soderberg v. Atlantic Lighter¬ 
age Corporation, C.C.A.N.Y., 19 F. 
2d 286, certiorari denied Atlantic 
Lighterage Co. v. Soderberg, 48 S. 
Ct 37, 276 U.S. 642, 72 L.Ed. 416. 

94. U.S —^American Fomon Co. v. 
United Dyewood Corporation, D.C. 
N.Y., 1 F.R.D. 171. 

95. U.S.—^Washington-Southern Nav. 
Co. V. Baltimore & Philadelphia 
Steamboat Co., Pa., 44 S.Ct. 220, 
263 U.S. 629, 68 L.Ed. 480. 

Dowling V. Isthmian S. S. Corp., 
C.A.Pa., 184 P.2d 768, certiorari de¬ 
nied 71 S.Ct. 493, 340 U.S. 936, 96 
L.Ed. 676. 

96. U.S.—Washington-Southern Nav. 
Co. V. Baltimore & Philadelphia 
Steamboat Co., Pa., 44 S.Ct. 220, 
263 U.S. 629, 68 L.Ed. 480. 

Galveston Dry Dock & Construc¬ 
tion Co. V. Standard Dredging Co., 

C. C.A.N.Y., 40 F.2d 442. 

97. U.S.—Galveston Dry Dock & 
Construction Co. v. Standard 
Dredging Co., supra. 

98. U.S.—^Washington-Southern Nav. 
Co. V. Baltimore & Philadelphia 
Steamboat Co., Pa., 44 S.Ct. 220, 
263 U.S. 629, 68 L.Ed. 480. 

99. U.S.—^Madison v. Cobb, D.C.Pa., 
29 F.Supp. 881. 

Technloal roles 

The ends of justice must not be 
sacrificed by too rigid attention to 
technical rules. 

U.S.—^In re Boynton, D.C.Wash., 24 
F.Supp. 267. 

1. U.S.—^AudlfCren Refrigerating 

Mach. Co. V. General Electric Co., 

D. C.N.J., 246 F. 783. 

2. U.S.—Alltmont v. U. S., C.A.Pa., 
177 F.2d 971, certiorari denied 70 i 
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S.Ct 999, 839 U.S. 967, 94 L.Ed. 
1376. 

3. U.S.—In re Mosher, 248 F.2d 956. 
46 C.C.PJL 701—Wainer v. U. S., 
C.C.A.I11., 87 F.2d 77, certiorari de¬ 
nied 67 S.Ct 611, 800 U.S. 669, 81 
L.Bd. 876. 

Kuenzel v. Universal Carloading 
& Distributing Co., D.C.Pa., 29 F- 
Supp. 407. 

The El Sol, D.C.N.Y., 46 F.2d 862, 
aflaxmed, C.C.A., Southern Pac. Co. 
v. U. S., 72 P.2d 212—Taylor v. 
Ford Motor Co., D.C.Ill., 2 F.2d 473. 
Kellman v. Stoltz, D.C.Iowa, 1 F. 

B. D. 726. 

26 C.J. p 828 note 25. 

Confilot with other Ertatutes 
A general rule of practice having 
the force of a statute does not repeal 
by implication a special statute un¬ 
less the conflict is plain and irrecon¬ 
cilable. 

U.S.—Middleton v. Hartford Accident 
& Indemnity Co., C.C.A,Tex., 119 
F.2d 721. 

4- U.S.—^Noonan v. Lee, Wis., 2 
Black 499, 17 L.Ed. 278. 

26 C.J. p 828 note 26. 

5- U.S.—The Selt, D.C.Wis., 21 F. 
Cas.No.12,649, 3 Biss. 344. 

Means to end 

A procedural rule is recognized as 
a means to an end, not an end in it¬ 
self. 

U.S.—Loucke v. U. S., D.C.N.Y., 21 F. 

R. D. 305. 

6. U.S.—^Lawrence v. Sun Oil Co., C. 

C. A.La., 166 F.2d 466—Lachmaji v. 
Pennsylvania Greyhound Lines, C. 
C.A.Va., 160 F.2d 496—^Ettman v. 
Federal Life Ins. Co., C.C.A.Mo., 
137 F.2d 121, certiorari denied 64 

S. Ct. 193, 320 U.S. 786, 88 L.Ed. 
472, rehearing denied 64 S.Ct 266, 
820 U.S. 816, 88 L.Ed. 492. 
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Rules superseded the previously controlling Con¬ 
formity Act under which the federal courts were 
obliged to follow the practice in the courts of the 
state where the federal courts were sitting, as dis¬ 
cussed infra § 26; and the Rules also superseded the 
Equity Rules which, under an exception to the Con¬ 
formity Act, governed the practice in equity in 
the federal courts, as discussed infra § 22. The 
Rules have the force and effect of law and control 
over prior conflicting statutes, as considered infra 

§ 14 . 

In accordance with the principles stated supra § 5, 
the supreme court, under the authority granted to it 
by congress, had the power to adopt the Federal 
Rules of Civil Procedure,'^ and to determine what 
constitutes procedure.® However, since the author¬ 
izing statute so provided, the supreme court in 
adopting the Rules was limited to provisions solely 
for adjective matters as distinct from substantive 
matters,® and it has no authority to modify, abridge, 
or enlarge the substantive rights of litigants.^® 
Moreover, the supreme court may not, by adoption 
of the Rules, alter the jurisdiction of the federal 
district courts or of the courts of appeals,and it 


was not its intent to do so.^® 

The fact that the supreme court promulgated the 
Federal Rules as formulated and recommended by 
the advisory committee does not foreclose consider¬ 
ation of their validity,i® but in so far as the Rules 
pertain to procedural matters they are valid.^^ Pub¬ 
lic policy, conventionally expressed in terms of a 
presumption of validity, supports the legality of a 
formal rule of the Federal Rules of Civil Procedure, 
and a Rule should not be invalidated in the absence 
of the most convincing arguments to the contrary.^^ 
Under Rule 85, the Rules are to be known and 
cited as the Federal Rules of Civil Procedure. 

Amendment of the Rules should be accomplished 
through proper channels.^® 

§ 8. - Purpose 

The Federal Rules of Civil Procedure are designed to 
supply the federal courts with an independent and uni¬ 
form system of efficient procedure in order to accomplish 
a Just, speedy and inexpensive determination of actions. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., are designed to provide machinery for the 
administration of justice, that is, modes of proceed¬ 
ing by which legal rights are enforced,!*' and to 


For discussion of changes in federal 
practice resulting from the adop¬ 
tion of the new Federal Rules of 
Civil Procedure see 1 F.R.D, S37; 
7 FR.D. 449; 8 P.R.D. 641; 16 F. 

R. D. 156. 

For discussion of uniform state and 
Federal Rules of Civil Procedure 
see 3 F.R.D. 505. 

7- TJ.S.—Sibbach v. Wilson & Co., C. 
C.A.I11., 108 P.2d 416, reversed on 
other grounds 61 S.Ct. 422, 311 U. 

S. 1, 85 L..Ed. 479. 

8. U.S.—^Kellman v. Stoltz, D.C. 
Iowa, 1 P.R.D. 726. 

Contributory negligence 

Under Rule 8 (c), declaring con¬ 
tributory negligence to be a matter 
of affirmative defense, the supreme 
court in effect declared the matter 
to be one of procedure. 

U.S.—Kellman v. Stoltz, supra. 

9. U.S.—Sibbach v. Wilson & Co., 
Ill., 61 S.Ct. 422, 311 U.S. 1, 85 L. 
Ed. 479. 

John R. Alley & Co. v. Federal 
Nat. Bank of Shawnee, Shawnee 
County, Okl., C.C.A.Okl., 124 F.2d 
995. 

U. S. V. Hvass, D.C.Iowa, 147 F. 
Supp. 694, reversed on other 
grounds 78 S.Ct. 601, 355 U.S. 570, 
2 Li.Ed.2d 496, and appeal dismiss¬ 
ed, C.A., 267 F.2d 812—Melekov v. 
Collins, D.C.Cal., 80 F.Supp. 159, 
petition denied, C.CA., In re Mele¬ 
kov, 114 F.2d 727. 

Effect of Rules on substantive rights 
see infra 5 18. i 


Recognition of distinction 
Congress by the enabling act em¬ 
powering the supreme court to pre¬ 
scribe Rules of Civil Procedure rec¬ 
ognized the distinction between sub¬ 
stantive law, creating and defining 
rights and duties of litigants, and 
procedural or adjective law, prescrib¬ 
ing the court practice, and means or 
method for administering substan¬ 
tive law. 

U.S.—Occidental Life Ins. Co. of Cal. 
V. Klelhorn, D.C Mich., 98 F.Supp. 
288. 

Buie for computing time formerly 
used in federal courts was a mere 
rule of procedure, which supreme 
court was empowered to change by 
promulgation of new rule, 

U.S.—^Jordan v. Palo Verde Irr. Dlst., 
C.C.ACal., 106 F.2d 601. 

10, U.S.—^Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 326 
U.S. 438, 90 L.Ed. 185—U. S. v. 
Sherwood, N.Y., 61 S.Ct. 767, 312 
U.S. 584, 85 LBd. 1058. 

Wyker v. Willingham, D.C Ala, 
65 F.Supp. 106—Lowe v. U. S., D.C. 
N.J., 37 F.Supp. 817—^Pitcairn v. 
Rumsey, D.C.Mich., 32 F.Supp. 146. 

11- U.S.—Bendix Aviation Corp. v. 
Glass. C.A.Pa., 195 P.2d 267, 38 
A.L.R.2d 866. 

Wyker v. Willingham, D.C.Ala., 
65 F.Supp. 106. 

Effect of Rules on jurisdiction and 
venue see infra § 19. 

12. U.S.—United Press Ass’ns v. 
Charles, C.A.AIaska, 245 F.2d 21, | 
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certiorari denied 77 S.Ct. 1378, 354 
U.S. 925, 1 L.Ed.2d 1435. 

Cross claims 

Federal Rule 13 (g) providing that 
a pleading may state as a cross claim 
any claim by one party against a co- 
party arising out of transaction or 
occurrence that is the subject mat¬ 
ter either of original action or of a 
counterclaim therein, or relating to 
any property that is the subject mat¬ 
ter of the original action, is a rule 
for the conduct of actions and is not 
a rule to provide a substantive rule 
governing the extent of the jurisdic¬ 
tion of a court. 

U.S.—^Hagan v. Central Ave. Dairy, 

C. ACal., 180 P.2d 502, 17 A.L.Ii.lM 
736. 

13. U.S.—Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 24 2, 326 
U.S. 438, 90 LEd. 185. 

14. U.S.—Barthel v. Stamm, C.C.A. 
Ga., 145 P.2d 487, certiorari doniod 
65 S.Ct. 1026, 324 U.S, STS. SO L Kd. 
1430. 

15. U.S.—Gertler v. U. S., D.C N.Y.. 
18 F.R.D. 307. 

16. U.S.—Wild V. Payson, D.C.N.Y., 
7 F.R.D. 495. 

Advisory committee report on pro¬ 
posed amendments to Rules see 5 
P.R.D. 436. 

For discussions of proposed and 
adopted amendments to Rules see 
2 F.R.D. 495; 4 F.R.D. 124; 5 P.R. 

D. 339; 8 F.R.D. 497, 591, 

17. U.S.—Perry v. Allen, C.A.Ga., 
239 F.2d 107. 
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supply the federal courts with an independent and 
uniform system of efficient procedure.^s The pur¬ 
pose for which the Rules were adopted has been 
variously said to be to promote justice,to promote 
effective trial practice,20 and to eliminate complaints 


as to technicalities of the law, the subtleties of prac¬ 
tice, and the involvements of procedure .21 It has 
also been stated that the purpose of the Rules was 
to simplify procedure and abolish technicalities ,22 
to expedite the course of litigation,23 and at the 


18. U.S.—^Karno-Smith Co. v. School 
Dist. of City of Scranton, Lacka¬ 
wanna County, D.C.Pa., 44 F Supp 
860—Joy Mfff. Co. v. City of New 
York, D.C.N.T., 30 P.Supp. 403. 

irnlformlty of procedure 

(1) The purpose in adoption of 
Hules of Civil Procedure was to uni¬ 
fy and simplify the procedure in 
district courts in civil actions. 

U.S.—^U. S. V. Schine Chain Theatres, 

D.C.N.T., 1 P.R.D. 205. 

(2) One of the purposes was to re¬ 
quire uniform practice and proce¬ 
dure. 

U.S.—State of Oklahoma ex rel. Vas- 
sar V. Missouri-Kansas-Texas R. 
Co., D.C.Okl., 29 P.Supp. 968, af¬ 
firmed, CC.A., State of Oklahoma 
ex rel. McVey v. Magnolia Petro¬ 
leum Co., 114 P.2d 111. 

(3) Purpose was to establish a 
uniform practice in order that law¬ 
yers throughout the United States 
would not be hampered by local 
rules. 

U.S.—Hagy v. Allen, D.C,Ky., 163 F. 
Supp. 302. 

19. U.S—Ray v. Morris, C.A.I11., 170 
P.2d 498. 

Sly V. U. S., D.C.I11., 125 P.Supp. 
89, reversed on other grounds, C 
A., 220 P.2d 212. 

Supplies, Inc. v. Aetna Cas. & 
Sur. Co., D.C.Pa., 18 F R.D. 226— 
Dill Mfg. Co. V. Acme Air Appli¬ 
ance Co., D.C.NT., 2 P.R.D. 151— 
Hessian Hills Corporation v. Un¬ 
ion Cent. Life Ins. Co., D.C.N,T., 1 
F.R.D. 743—Michels v. Ripley, D. 
C N.T., 1 P.R.D. 332. 

“The new Rules of Civil Procedure 
are fashioned to eliminate the old 
concept of litigation as a battle of 
wits and to provide the tools where¬ 
by litigants may bring before a court 
or Jury all the facts from which the 
truth may be more easily ascertain¬ 
ed and substantial justice done. To 
extent that this search for the truth 
infringes on the convenience of liti¬ 
gants, such convenience must yield." 
U.S.—Seligson v. Camp Westover, D. 

C.N.Y., 1 P.R.D. 733, 734. 

Pull disclosure of truth 

The intention of the Rules of Civil 
Procedure is principally and primari¬ 
ly to reach justice by obtaining a full 
disclosure of the truth In connection 
with any controversy. 

U.S.—Boysell Co. v. Colonial Cover¬ 
let Co., D.C.Tenn., 29 P.Supp. 122. 
Coherent presentation of issues 
The office of the Rules is not to 
promote fragmentary and separate 
trials of Issues requiring coherent 


presentation for just determination 
thereof. 

U.S—^Winkler v. New York Evening 
Journal, D.C.N.Y., 32 P.Supp. 810. 

20. U.S.—^Downie v. Powers, C.A 
Okl., 193 P.2d 760. 

21. U S.—^United Press Ass’ns v. 
Charles, C.A.Alaska, 245 P.2d 21, 
certiorari denied 77 S.Ct. 1378, 364 

U. S. 925, 1 L.Ed2d 1435. 

22. U.S.—^American Fidelity & Cas. 
Co. v. All Am. Bus Lines, C.A.Okl., 
190 P.2d 234, certiorari denied 72 
S.Ct. 79, 342 U.S. 851, 96 L.Ed. 642 
—Holley Coal Co. v. Globe Indem. 
Co., CA.W.Va., 186 P.2d 291— 
Mitchell V. White Consolidated, C. 
A.Ind, 177 F.2d 600, certiorari de¬ 
nied 70 S.Ct. 574, 339 U.S. 913, 94 
L.Ed. 1339—Bach v. Frlden Cal¬ 
culating Mach. Co., C.C.A.Ohio, 148 
P.2d 407—^Perlman v. 322 West 
Seventy-Second Street Co., C.C.A. 
N.Y., 127 P.2d 716—Williams v. 
Keyes, C.C.A,Pla., 125 P.2d 208, cer¬ 
tiorari denied 62 S.Ct. 1297, 316 
US. 699, 86 L.Ed. 1768—U. S. ex 
rel. Rempas v. Schlotfeldt, C.C.A. 
Ill., 123 F,2d 109—Milton v. U. S., 
C.C.A.La., 120 P.2d 794—Wright v. 
Brush, C,C.A.Kan., 115 P.2d 266. 

Sly V. U. S., D.C.IU., 126 P.Supp. 
89, reversed on other grounds, C. 
A., 220 P.2d 212—In re Stein, D. 
C.I11., 43 P.Supp. 846—Van Alen v. 
Aluminum Co. of America, D.C.N. 
Y., 43 P.Supp. 833—Tudor v. Leslie, 
DC.Mass., 36 P.Supp. 969—^Miles 
Laboratories v. Selgnlous, D.C.S. 
C, 30 P Supp. 649—Coca Cola Co. v. 
Dixi-Cola Co., D.C.Md., 30 P.Supp. 
276—Pox v. House, D.C.Okl., 29 P. 
Supp. 673—^Moore v. City of Le¬ 
high. D.C.Okl., 29 P.Supp. 39— 
Nekrasoff v. U. S. Rubber Co, D. 

C. N.Y., 27 P.Supp. 963—Bobrecker 

V. Denebeim, D.C.Mo., 25 P.Supp. 
208. 

Washington v. General Motors 
Acceptance Corp., D.C.Fla., 19 P.R. 

D. 370—^De Franco v. U. S., D.C. 
Cal., 18 P,R.D. 166—Union Nat. 
Bank of Youngstown, Ohio v. Su¬ 
perior Steel Corp., D.C.Pa., 9 P.R. 
D. 128—Container Co. v. Carpenter 
Container Corp., D.C.Del., 9 P.R.D. 
89—H P G Co. V. Pioneer Pub. Co., 
D.C.I11., 7 P.R,D. 664—Broadbent v. 
Moore-McCormack Lines, D.C.Pa., 5 
F.R.D. 220—Glaspell v. Davis, D. 

C. Or., 2 P.R.D. 301—Marin v. 
Knopf, D.C.N.Y., 1 P.R.D. 436— 
New England Terminal Co. v. 
Graver Tank & Manufacturing Cor¬ 
poration, D.C.R.I., 1 P.R.D. 411— 
Mackerer v. New York Cent. R. Co., 

D. C.N.Y., 1 P.R.D. 408—McPherrin, 
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V. Hartford Fire Ins, Co., D.C.Neb., 
1 P.R.D. 88. 

D.C.—^Moore v. Hechinger, 127 P.2d 
746, 76 US.App.D.C. 391—Burke v. 
Canfield, 111 P.2d 526, 72 App.D.C. 
127. 

Nev.—Doolittle v. Doolittle, 262 P.2d 
965, 70 Nev. 163. 

Objectives of oommlttee which 
drafted the Rules were the union of 
law and equity, and simplicity and 
flexibility, with not too much detail. 
U.S.—^Laverett v. Continental Briar 
Pipe Co., D.C.N.Y., 26 P.Supp. 80. 
Spirit of Rules of Federal Civil 
Procedure is that technical require¬ 
ments are abolished and that judg¬ 
ments should be founded on facts 
and not on formalistic defects. 

U.S.—^Builders Corp. of America v, U. 
S., C.A.Cal., 269 P.2d 766. 

Speedy and inexpensive justice 

Federal Civil Procedural Rules 
have for their primary purpose the 
securing of speedy and Inexpensive 
justice in a uniform and well ordered 
manner, and they were not adopted 
to set traps and pitfalls by way of 
technicalities for unwary litigants. 
U.S.—^Des Isles v. Evans, C.A.Pla., 
225 P.2d 236. 

23. U.S.—^American Fidelity & Cas. 
Co. v. All Am. Bus Lines, C.A.Okl., 
190 P.2d 234, certiorari denied 72 
S.Ct. 79, 342 U.S. 861, 96 L.Ed. 642 
—Bell V. Preferred Life Assur. Soc. 
of Montgomery, C.C.A,Ala., 131 F. 
2d 616, reversed on other grounds 
64 S.Ct. 5, 320 U.S. 238, 88 L.Ed. 
16—John R. Alley & Co. v. Federal 
Nat. Bank of Shawnee, Shawnee 
County, C.C.A.Okl., 124 P.2d 996— 
U. S. ex rel. Rempas v. Schlotfeldt, 

C. C.A.I11., 123 F.2d 109—^Milton v. 

U. S., C.C.A.La., 120 P.2d 794. 

Sly v. U. S., D.C.I11., 125 P.Supp. 
89, reversed on other grounds C.A., 
220 P.2d 212—^In re Stein, D.C.IU., 
43 P.Supp. 846—^Fleming v. Enter¬ 
prise Box Co., D.C.Fla., 36 P.Supp. 
606—Fox V. House, D.C.Okl., 29 
P.Supp. 673. 

Compania Maritima Transoceani- 
ca, S. A. V. Ocean Freighting & 
Brokerage Corp., D.C.N.Y., 10 P.R. 

D. 129—^Union Nat. Bank of 
Youngstown, Ohio v. Superior Steel 
Corp., D.C.Pa., 9 P.R.D. 128—^Bach 

V. Quigan, D.C.N.Y., 5 P.R.D. 34— 
Raudenbush v. Baltimore & O. R. 
Co., D.C.Pa.. 4 P.R.D. 171—Hes¬ 
sian Hills Corporation v. Union 
Cent. Life Ins. Co., D.C.N.Y., 1 P. 
R.D. 743—^Keasbey & Mattison Co. 
V. Rothensies, D.C.Pa., 1 P.R.D. 626 
—Anderson v. Brady, D.C.Ky., 1 P. 
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same time to effect a reduction in the costs of 
litigation,and to prevent a multiplicity of suits.25 

A primary object of the Federal Rules of Civil 
Procedure is to provide for a just, speedy, and in¬ 
expensive determination of actions,26 and to facili¬ 


tate the trial and disposition of causes and all mat¬ 
ters in controversy on their merits.27 The Rules 
are intended to reduce the amount of litigation,28 
to relieve the burden of the motion judge,29 to sim¬ 
plify and narrow the issues,30 to obtain a full dis- 


R.D. 689—^Marin v. Knopf, D.C.IT. 
T., 1 F.R.D, 436—Michels v. Hip- 
ley, D.C.N.Y., 1 F.R.D. 332—Jacob¬ 
son V. F. W. Stock & Sons, B.C-N. 

1 F.RD. 138—McPherrin v. 
Hartford Fire Ins. Co., D.C.Neb., 1 
F.R.D. 88. 

D.C.—Pearson v, O'Connor, D.C., 2 F. 
R.D. 621—Doolittle v. Doolittle, 
262 P.2d 965, 70 Nev. 163. 
Conservation of court’s time 

The Rules of Civil Procedure were 
promulgated for purpose of expedit¬ 
ing litigation and conserving the 
time of the courts, and at the same 
time of securing to all parties the 
protection of rights and interests 
which law and justice require. 

U.S.—Madison v. Cobb, D.G.Pa., 29 
F.Supp. 881. 

Permitting amendments freely 

The object of Rules of Civil Pro¬ 
cedure is to permit amendments free¬ 
ly with the thought of making dis¬ 
position of causes expeditious. 

XT.S.—Gibbs V, Emerson Electric Mfg. 

Co., D.C.MO., 31 F.Supp. 983. 
Piecemeal trial of oases 

The Rules are not intended to pro¬ 
long litigation by permitting liti¬ 
gants to try cases piecemeal. 

U.S.—^Duncan v. Montgomery Ward 
& Co., C.C.A.Ark., 108 F.2d 848, 
modified on other grounds 61 S.Ct. 
189, 311 U.S. 243, 85 L.Ed. 147. 

24. U.S.—Warnlck v. Bethlehem- 
Fairlleld Shipyard, D.C.Md., 68 F. 
Supp. 867— Fox V. House, D.C.Okl., 
29 F.Supp. 673. 

Union Nat. Bank of Youngstown, 
Ohio, V. Superior Steel Corp, D.C. 
Pa., 9 F.R.D. 128—Hessian Hills 
Corporation v. Union Cent. Life 
Ins. Co.. D.C.N.Y., 1 F.RD. 743— 
Marin v. Knopf, D.C.N.Y.. 1 F.RD. 
436—Michels v. Ripley, D.C.N.Y.. 1 
P.R.D. 332—^McPherrin v. Hart¬ 
ford Fire Ins. Co., D.C.Neb., 1 F. 
R.D. 88. 

25. U.S.—^Parmelee v. Chicago Eye 
Shield Co., C.C.A.MO., 157 P.2d 582, 
168 A.D.R 1130—John R. Alley & 
Co. V. Federal Nat. Bank of Shaw¬ 
nee, Shawnee County, C.CA..Okl., 
124 P.2d 996. 

Gallahar v. George A. Rheman 
Co„ D.C.Ga., 60 F.Supp. 655—^Broth¬ 
erhood of Locomotive Engineers v. 
Chicago. M., St. P. & P. R. Co., D. 

C. Wls.. 34 F.Supp. 694—U. S. v. 
Heard, D.C.Va., 32 F.Supp. 39. 

H F G Co. V. Pioneer Pub. Co., 

D. C.Ill., 7 P.R.D. 654—Fraser v. 
Geist, D.C.Pa.. 1 F.RD. 267. 


Disposition of whole controversy 

(1) The Rules are designed to en¬ 
able the disposition of a whole con¬ 
troversy of interested parties’ con¬ 
flicting claims, at one time and in 
one action, provided all parties can 
be brought before court and matter 
decided without prejudicing rights of 
any party. 

U.S.—^Kuenzel v. Universal Carload¬ 
ing & Distributing Co., D.C.Pa., 29 
F.Supp. 407—^U. S. to Use and for 
Benefit of Foster Wheeler Corpo¬ 
ration V. American Surety Co. of 
New York, D.C.N.Y., 26 F.Supp. 700. 

(2) The Rules manifest a prevail¬ 
ing policy that an entire controversy 
shall be dealt with in a single action 
thus reducing to a minimum the 
hazard of double recoveries and a cir¬ 
cuity and multiplicity of actions. 
U.S.—^U. S. V. .®tna Life Ins. Co. of 

Hartford, Conn., D.C.Conn., 46 F. 
Supp. 30. 

<3) The trend of Rules is to dis¬ 
courage separate actions tending to¬ 
ward multiplicity of suits, and, wher¬ 
ever possible, to permit combining in 
one litigation, for determination of 
the rights of all parties in one sub¬ 
ject matter, or arising out of one 
transaction. 

U.S.—Schram v. Lucking, D.C.Mich, 
31 F.Supp. 749, affirmed, C.C A., 
Lucking V. Schram, 117 F.2d 160. 

Circuity 

Spirit of the Rules contemplates 
avoidance of circuity of litigation. 
U.S.—U. S. V. Dovohs, D.C.Mlnn., 105 
F.Supp. 914. 

26. U.S.—Stinson v. Edgemoor Iron 
Works, D.C.Del., 53 F.Supp. 864. 

Banco Naclonal De Credito Eji- 
dal, S. A., V. Bank of America 
Nat. Trust & Sav. Ass’n, D.C.Cal., 
11 F.RJD. 497—Container Co. v. 
Carpenter Container Corp, D.C. 
Del., 9 F.R.D. 89—Best Poods v. 
General Mills, D.C.Del., 3 P.R.D. 
469, modified on other grounds 69 
F.Supp. 201—^Hessian Hills Corpo¬ 
ration V, Union Cent. Life Ins. Co., 
D.C.N.Y., 1 F.R.D. 743—Michels v. 
Ripley, D.C.N.Y., 1 F.RD. 332. 

D.C.—Runkle v. Nong Kimny, CA.., 
266 F.2d 689. 

27. U.S.—Holley Coal Co. v. Globe 
Indem. Co., C.A.W.Va., 186 P.2d 
291—Mitchell v. White Consolidat¬ 
ed, C.A.Ind., 177 P.2d 600, certiorari 
denied 70 S.Ct. 674, 339 U.S. 913, 94 
L.Ed. 1339—^Ettman v. Federal, 
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[ Life Ins. Co., C.C.A.MO., 137 F.2d 
121, certiorari denied 64 S.Ct. 193, 
320 U.S. 785, 88 L.Ed. 472, rehear¬ 
ing denied 64 S.Ct. 265, 320 U.S. 
815, 88 L.Ed. 492—Williams v. 

Keyes, C.C.A.Pla., 125 P.2d 208, cer¬ 
tiorari denied 62 S.Ct. 1297, 316 
' U.S. 699, 86 L.Ed. 1768. 

Fierstein v. Piper Aircraft Corp., 
D.C.Pa., 79 F.Supp. 217. 

Burke v. Fire Underwriters 
Ass’n, D.C.Mo., 21 P.R.D. 683. 

General policy 

The general policy of Rules re¬ 
quires that an adjudication on the 
merits rather than technicalities of 
procedure and form shall determine 
rights of the litigants. 

U.S.—Victory v. Manning, C.C.A.N,J.. 
128 P.2d 415. 

28. U.S.—^Dill Mfg. Co. v. Acme Air 
Appliance Co., D.C.N.Y., 2 F.RD. 
161. 

TTuneoessary litigation 

The policy of avoiding unnecessary 
litigation is compatible with the spir¬ 
it and purpose of Federal Rules of 
Civil Procedure. 

U.S.—Massaro v. Fisk Rubber Corpo¬ 
ration, D.C.Mass., 36 F.Supp. 382. 

29. U.S.—Nekrasoff v. U. S. Rubber 
Co., D.C.N.Y., 27 F.Supp. 953. 

30. U.S.—Kyker v. Malone Freight 
Lines, D.C.Tenn., 17 F RD. 393— 
Dill Mfg. Co. V. Air Appliance Co., 
D.C.N Y., 2 F.RD. 151. 

D.C.—^Pierce v. Pierce, D.C., 5 F.R.D. 
126. 

Simplification of issues 
The Rules were drawn and adopt¬ 
ed to achieve simple and concise 
statements of claims and defenses, 
with consequent simplification of is¬ 
sues between litigants. 

U.S.—Skouras Theatres Corp. v. Ra- 
dio-Kelth-Orpheum Corp., D.C.N.Y., 
19 F.RD. 151. 

Supplementation of pleadings 
Federal Rules providing for pre¬ 
trial procedure, depositions and dis¬ 
covery, and summary judgrment pro¬ 
ceedings are designed to supplement 
pleadings and thereby aftord more 
expeditious methods for narrowing 
litigation to the genuine issues ma¬ 
terial to the case to the end that the 
just, speedy, and inexpensive deter¬ 
mination of every action may be se¬ 
cured. 

U.S.—Perry v. Creech Coal Co., D.C. 
Ky., 55 F.Supp. 998. 
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closure of the facts,and to avoid surprises.32 

§ 9, - Actions or Proceedings to Which 

Rules Apply 

Generally, the Federal Rules of Civil Procedure apply 
only to adversary proceedings of a civil nature. 

Under Rule 1, Federal Rules of Civil Procedure, 
28 U.S.C.A., the Rules govern in the district courts 
in all suits of a civil nature whether cognizable 
as cases at law or in equity, with certain specified 
exceptions.33 On the other hand, the Federal Rules 
apply only to suits of a civil nature,^^ and to ad¬ 
versary proceedings.36 Criminal proceedings in the 
federal courts are controlled by the Federal Rules of 
Criminal Procedure, which are discussed generally 
in Federal Courts § 164(1)-164(3). 

The Rules of Civil Procedure are applicable to ac¬ 
tions under the Declaratory Judgment Act,36 actions 
brought under the Federal Employers’ Liability 
Act,^'^ actions under the Federal Tort Claims Act, 
as discussed infra § 10, and proceedings under the 
Selective Service Act against an employer to compel 
recognition of seniority due to a veteran.38 Also, 
the Federal Rules apply to an action for the en¬ 
forcement of a right of contribution between joint 
tort-feasors and an informer’s action under the 
false claims statutes, although penal in character, 
is a ‘‘civil action” to which the Federal Rules of 
Procedure apply.**® Actions removed from the state 
courts must proceed in accordance with the Civil 
Rules, as provided by Rule 81 (c).*i 

In actions brought in the federal courts to enforce 


substantive rights under state workmen’s compensa¬ 
tion laws, procedural matters are generally deter¬ 
mined by the Federal Rules of Civil Procedure,^^ 
but the Federal Rules are supplanted in compensa¬ 
tion cases under the Longshoremen’s Compensation 
Act to the extent that matters of procedure are 
provided for in that statute.^^ While it is provided 
by Rule 81 (a) (1) that the Federal Rules do not 
apply to proceedings in bankruptcy except in so far 
as they may be made applicable thereto by rules 
promulgated by the supreme court, these Rules have 
been made applicable by provision of Bankruptcy 
Order, as discussed in Bankruptcy § 32. The Fed¬ 
eral Rules also govern the procedure in copyright 
infringement actions, discussed in Copyright and 
Literary Property § 144, and in patent cases, con¬ 
sidered in Patents § 310. 

The Rules do not apply to disbarment proceed¬ 
ings,^* or to investigations by the Office of Price 
Stabilization.*5 Rule 81 (a) (2) provides that other 
than as to appeals, the Federal Rules are not ap¬ 
plicable in proceedings for admission to citizenship, 
habeas corpus, and quo warranto, except to the ex¬ 
tent that the practice is not set forth in statutes of 
the United States and has heretofore conformed to 
the practice in actions at law or suits in equity. 
Accordingly, the Federal Rules have only a limited 
application to habeas corpus proceedings, as dis¬ 
cussed in Habeas Corpus § 76. Denaturalization 
proceedings are civil actions subject to the Federal 
Rules.*® 

Rule 81 provides that the Federal Rules of Civil 
Procedure shall not apply to probate, adoption, or 


31. U.S.—Radio Corp. of America v. 
Rauland Corp., D.C.Ill., 18 F.RD. 
440—Cook Paint & Varnish Co. v. 
Cook Chemical Co., D.C.Mo., 8 P.R. 
D. 93. 

32. U.S.—Kyker v. Malone Freight 
Lines, D.C.Tenn., 17 F.RD. 393— 
Stark V. American Dredging Co., 
D.C.Pa., 3 F.RD. 300—Dill Mfg. 
Co. V. Air Appliance Co., D.C.N.Y., 
2 F.RD. 151—^Burton v. Weyer¬ 
haeuser Timber Co., D.C.Or., 1 F.R 
D. 571. 

D.C.—^Pierce v. Pierce, D.C., 6 F.RD. 
125. 

By pexsnlttlng discovery of facts 
One important object of the Fed¬ 
eral Rules of Civil Procedure was to 
require simplicity and brevity in 
pleadings, but with more ample pro¬ 
vision for facilities of discovery of 
facts before trial so that surprise 
at the trial and possible miscarriage 
of justice thereby could be avoided. 
U.S.—Coca Cola Co. v. Dixl-Cola Lab¬ 
oratories, D.C.Md., 30 F.Supp. 276. 
New England Terminal Co. v. 
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Graver Tank & Manufacturing Cor¬ 
poration, D.C.R.I., 1 F.R.D. 411. 

33. D.C.—Klepinger v. Rhodes, 140 
F.2d 697, 78 U.S.App.D C. 340, cer¬ 
tiorari denied 64 S.Ct 1047, 322 
U.S. 734, 88 L.Ed. 1568. 

34. U.S.—Goughian v. U. S., C.A. 
Alaska, 236 F.2d 927. 

Action, for treble damages 
Fact that action under Emergency 
Price Control Act for overcelling 
sales was for treble damages did not 
render Federal Rules of Civil Proce¬ 
dure inapplicable, on ground that the 
action was in its nature ‘^penar’ and 
“quasi criminal." 

U.S.—^Kessler v. Fleming, C.C.A. 
Wash., 163 F.2d 464. 

35. U.S.—Coughlan v. U. S., C.A. 
Alaska, 236 F,2d 927. 

36. U.S.—Temp-Resisto Corp. v. 
Glatt, D.C.N.J., 18 F.R.D. 148— 
Aetna Life Ins, Co. v. Little Rock 
Basket Co., D.C.Ark., 14 F.R.D. 381 
—Glens Palls Indem. Co. v. Pred- 
ericksen, D.C.Neb., 8 P.R.D. 66. 
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37. U.S.—Christian v. Southern Ry. 
Co., D.C.S.C., 151 F.Supp. 192. 

38. U.S —Brotherhood of Locomo¬ 
tive Firemen and Enginemen v. U. 
S. ex rel. Leavers, C.A.Tex., 183 P. 
2d 65. 

39. U.S.—Geborek v. Briggs Transp. 
Co., D.C.I11., 139 F.Supp. 7. 

40. U.S.—^U. S. ex rel. Coates v. St. 
Louis Clay Products Co., D.C.Mo., 
3 P.RD. 289. 

41. Wrongfid death action 

U.S.—Foust V. Baltimore & O. R. Co., 
D.C.Ohio, 91 F.Supp 817. 

42. U.S.—Kelley v. Summers, C.A. 
Kan., 210 F.2d 665. 

43. U.S.—Lacomastic Corporation v. 
Parker, D.C.Md., 64 F.Supp. 138. 

44. U.S.—Coughlan v. U. S., C.A. 
Alaska, 236 F.2d 927. 

45. U.S.—^Application of Compton, 
D.C.Tex., 101 F.Supp. 647. 

46. U.S.—U. S. V. Matles, C.A.N.T.. 
247 P.2d 378, reversed without 
opinion 78 S.Ct 712, 366 U.S. 266. 
2 L.Ed.2d 741, 
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lunacy proceedings in the district court of the United 
States for the District of Columbia; and while the 
district court, in the exercise of its own rule-mak¬ 
ing power, has in respect of some matters, adopted 
the Federal Rules of Civil Procedure for the probate 
court,47 it has not done so to the extent of modify¬ 
ing a statute providing for certain procedure.^^ 

Suits in admiralty. While the Federal Rules of 
Civil Procedure are inapplicable to suits in admiral¬ 
ty, as discussed in Admiralty § 71, where a common- 
law case for a maritime tort was not filed in ad¬ 
miralty, the Federal Rules are applicable.So 
also, an action by a seaman for maintenance, cure, 
and wages is a “civil suit” to be conducted according 
to the Rules of Civil Procedure, although the sea¬ 
man’s rights against his employer are governed by 
the general maritime law.^O ' 

Condemnation proceedings. Generally, to the ex¬ 
tent provided for by Rule 71A, the Federal Rules of 
Civil Procedure are applicable in proceedings for 
the condemnation of real and personal property 
under the power of eminent domain.^i Formerly, 
such Rules did not apply in condemnation proceed¬ 
ings, by express provision to that effect in the 
Rules,S2 except as to proceedings on appeal.53 

Penalty and forfeiture actions. Under Rule 81 


(a) (2), the Federal Rules of Civil Procedure are 
applicable to cases involving a forfeiture of property 
for violation of a statute of the United States or a 
penalty except to the extent that the practice in a 
proceeding for such penalty is set forth in the stat¬ 
ute providing for the penalty.®^ So, the Rules of 
Civil Procedure may apply to a proceeding by the 
federal government under the Food, Drug, and Cos¬ 
metic Act to condemn allegedly misbranded and 
adulterated merchandise,^^ qj- to a proceeding for 
the forfeiture of imported obscene books.^® The 
Rules also govern actions for the collection of 
marketing quota penalties incurred under the Ag¬ 
ricultural Adjustment Act,57 and proceedings on ap¬ 
peal to the district court from the reparation order 
of the secretary of agriculture under the Perishable 
Agricultural Commodities Act.^s 

§ 10.-United States as Party 

The United States, as a litigant, is subject to the 
Federal Rules of Civil Procedure in actions in which such 
rules are otherwise applicable. 

The United States, like any other litigant, is sub¬ 
ject to the Federal Rules of Civil Procedure.59 Ac¬ 
cordingly, the Federal Rules apply to litigation 
against the United States under the Federal Tort 
Claims Act,®® and to a proceeding by the United 


47. D.C.—Watkins v. Rives, 126 F 2d 
33, 76 U.SApp.D.C. 109—Ecker v 
Potts, 112 F.2d 581, 72 App.D.C. 
174. 

In re Cottrill’s Estate, D,C., 39 F. 
Supp. 689. 

48- U.S.—In re Cottrill’s Estate, su¬ 
pra. 

49- U.S.—Eager v. Kain, D.C.Tenn., 
158 F.Supp. 222. 

50. U.S—Jones v. Waterman S. S. 
Corp., CC.A.Pa., 156 P.2d 992. 

51. U.S.—^U. S. V. 76.16 Acres of 
Land, More or Less, in City of 
Alameda, Alameda County, Cal., D. 
CCal. 103 F.Supp. 478. 

For discussion of Federal Rules of 
Civil Procedure governing Condem¬ 
nation see 7 F.R.D. 383, 503; 11 
F.R.D. 213. 

52. U.S.—^U. S. V. Certain Lands in 
Hollywood, Broward County, Fla., 
D.C.Pla., 53 F.Supp. 124—U. S. v. 
1,830.62 Acres of Land in Botetourt 
County. D.C.Va., 61 F.Supp. 158— 
U. S. V. 243.22 Acres of Land in 
Village of Farmingdale, Town of 
Babylon, Suffolk County, N. T., D.C. 
N.T., 41 F.Supp. 806—U. S. v. 243.22 
Acres of Land Situate In Village of 
Farmingdale, Town of Babylon, 
Suffolk County, State of New York, 
D.C.N.T., 41 F.Supp. 469—U. S. v. 
Certain Parcels of Land in Prince 
George’s County, Md., D.C.Md., 40 


F.Supp. 436—^U. S. V. Certain Lands 
in Borough of Brooklyn, Kings 
County, State of New York, for Es¬ 
tablishment of Receiving Barracks, 
D.C,N.T., 39 F.Supp 91. 

53. U.S —^U. S. V. Certain Parcels of 
Land in Prince George’s County, 
Md., D.CMd., 40 F.Supp. 436. 

54. U.S.—U. S. V. Stangland, D.C. 
Ind., 137 FSupp. 639, aflarmed, C. 
A., 242 F,2d 843. 

55. U.S.—^U. S. V. 6 Cases, More or 
Less, Containing “Flglia Mia 
Brand,” C.A.Conn., 179 F.2d 619, 
certiorari denied 70 S.Ct. 997, 339 

U. S. 963, 94 L.Bd. 1372. 

U. S. V. 38 Cases, Containing Fig- 
lia Mia Brand, D.C.N.T., 99 F.Supp. 
460, 

U. S. V. 6 Cases, Etc., D.C.Conn., 
8 F R.D. 81—U. S. V. 300 Cans, etc., 
of Black Raspberries, D.C.Ohio, 7 
F.R.D. 36. 

56. U.S.—^U. S. V. Two Obscene 
Books, D.C.Cal., 92 F.Supp. 934. 

57. U.S.—U. S. V. Stangland, D.C. 
Ind., 137 F.Supp. 639, affirmed, C. 
A., 242 P.2d 843. 

58. U.S.—^American Fruit Growers 

V. S. T. Runzo & Co., D.C.Pa., 96 F. 
Supp. 842. 

59- U.S.—Republic of China v. Na¬ 
tional Union Fire Ins. Co. of Pitts¬ 
burgh, Pa., D.C.Md., 142 F.Supp. 
551. 


U. S. V. General Motors Corp., D. 

C. I11., 2 FRD. 528. 

Ordinary litigant 

Where congress had consented to 
suit against United States by injured 
seaman, United States would be held 
to have placed itself in the position 
of an ordinary litigant before court 
to whom the Rules of Civil Procedure 
ordinarily apply. 

U.S.—Mosseller v. U. S., C.C.A N.Y., 
168 P.2d 380. 

The secretary of labor, in civil suit 
brought by him m his official capac¬ 
ity, is in no different position than 
any ordinary litigant and is, there¬ 
fore, bound by the Rules of Civil 
Procedure in same respects as an or¬ 
dinary litigant. 

U.S.—Mitchell V. Bass, C.AArk., 252 
F.2d 513. 

Durkin v. Pet Milk Co., D.C.Ark.. 
14 P.R.D. 385. 

60. U.S.—U. S. V. Yellow Cab Co, 
App.D.C. & Pa., 71 S.Ct. 399. 340 
U.S. 643, 95 L.Ed. 523—Capital 
Transit Co. v. U. S., App.D.C. & 
Pa., 71 S.Ct. 399, 340 U.S. 543, 95 
L.Ed. 523. 

Beasley v. U. S., D.C.S.C., 81 F. 
Supp. 618. 

Bentley v. U. S., D.C.Ga., 16 P.R. 

D. 237—Carlson v. U. S., D.C.Ky., 
14 F.R.D. 21—Evans v. U. S„ D.C. 

I La., 10 P.R.D. 255. 
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States to enjoin violation of the Fair Labor Stand¬ 
ards Act.6i 

It has further been held that the Rules are appli¬ 
cable to a statutory civil action under the so-called 
Tucker Act brought against the United States to re¬ 
cover on a claim founded on the Constitution, a stat¬ 
ute, or regulation, or on any express or implied con¬ 
tract with the United States,62 although the Rules 
have no effect in so far as they may relate to the ju¬ 
risdiction of the courts over such proceedings.62 
According to some authority, however, the Federal 
Rules of Civil Procedure do not apply to such statu¬ 
tory civil actions against the United States.64 In 
any event, the Federal Rules cannot authorize the 
maintenance of a suit against the United States to 
which it has not otherwise consented.65 

§ 11. - Courts in Which Rules Applicable 

The Federal Rules of Civil Procedure are applicable 
in the federal district courts of the United States, and 
do not govern procedure in the state courts. 

As stated in Rule 1 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., such rules are applicable 
to control the procedure of the federal district 
courts.66 Accordingly, the Rules operate in the dis¬ 
trict courts of the United States for such newly 
created states as Alaska and Hawaii.67 The Rules 
are confined to the district courts,68 and they do 
not govern the procedure of the United States courts 
of appeals, except to the extent that such courts. 


having the power to formulate their own rules of 
practice, have adopted the Federal Rules of Proce¬ 
dure, as discussed in Federal Courts § 285. Like¬ 
wise, the Rules are not applicable to executive 
agencies of the United States, and are thus not ap¬ 
plicable to the tax court.69 

The court of claims is not bound by the Federal 
Rules, as discussed in Federal Courts § 341. Also, 
the Rules do not apply in the municipal court for the 
District of Columbia, as discussed in Federal Courts 
§ 326. However, the Federal Rules of Civil Proce¬ 
dure apply in the United States district court for the 
District of Columbia,^® and by rule of the court 
of appeals for the District of Columbia, the Fed¬ 
eral Rules of Civil Procedure are made applicable 
to civil appeals to that court from the district court, 
as considered in Federal Courts § 324. The Rules 
are applicable only to proceedings in the federal 
courts, and cannot be applied to practice or proce¬ 
dure in the state court, or affect the rights of par¬ 
ties in the state court.71 

§ 12. - General Rules of Construction 

In construing the Federal Rules of Civil Procedure, 
the district courts are given wide discretion to the end 
that the desired results of speedy and efficient adminis¬ 
tration of Justice may be secured, and in general the Rules 
should be liberally, but reasonably, construed. 

In interpreting the provisions of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., the district courts 


61. U.S.—^Walling v. Richmond 

Screw Anchor Co., D.C.N.T., 4 F.R. 
D. 265. 

62. U.S.—Eastern Transp. Co. v. U. 
S., C.C.A.N.T., 169 F.2d 349—U. S. 
V. Gallagher, C.C.A.Or., 151 F.2d 
666—Sherwood v. U. S., C.C.A.N.Y., 
112 P.2d 687, reversed on other 
grounds U. S. v. Sherwood, 61 S.Ct. 
767, 312 U.S. 684, 85 L.Bd. 1058. 

<^ramp Shipbuilding Co. v. U. S., 
D.C.Pa., 11 F.R.D. 666, cause re¬ 
manded on other grounds, C.A., 193 
F.2d 469. 

63. U.S.—^U. S. V. Sherwood, N.T., 
61 S.Ct. 767, 312 U.S. 684, 86 L.Ed. 
1058. 

64. U.S.—^McMichael v. U. S., D.C. 
Ala., 63 F.Supp. 698—^Mount Tlvy 
Winery v. Lewis, D.C.Cal., 42 F. 
Supp. 636, affirmed, C.CA.., 134 F.2d 
120 . 

Beason for rule 

A statutory proceeding against the 
United States is sul generis, being 
neither an “action at law” nor a “suit 
in equity” within terms of statutes 
giving United States supreme court 
authority to make rules of procedure 
and to supersede Inconsistent stat¬ 
utes. 


U.S.—Lynn v. U. S., C.C.A.Ala., 110 F. 
2d 586. 

65. U.S.—^Ferd. Mulhens, Inc., v. 
Higgins, D.C.N,Y., 65 F.Supp. 42. 

66. U.S.—Hines v. Royal Indem. Co., 

C. A.Ky., 263 F.2d 111—Lasky v. C. 
I. R., C.A.9, 236 F.2d 97, affirmed 
77 S.Ct. 694, 352 U.S. 1027, 1 L.Ed. 
2d 598. 

Green v. Me-Tex Supply Co., D.C. 
Tex., 29 F.Supp. 861. 

67. In Alaska 

(1) Prior to statehood of Alaska, 
by virtue of the Act of July 18, 1949, 
48 U.SC.A. § 103a, the Rules were 
extended to the district court for the 
territory of Alaska. 

U.S.—^Reese v. Fultz, D.CA^laska, 96 
F.Supp. 449. 

(2) Prior to such statute, the 
Rules were held inapplicable to such 
court. 

U.S.—^Novlck V. Gouldsberry, C,A. 
Alaska, 173 F.2d 496. 

U. S. V. Twelve Ermine Skins, 

D. C.Alaska, 78 F.Supp. 734. 

Xa Hawaii 

Prior to Hawaii becoming a state, 
the Federal Rules of Civil Procedure 
did not apply to the Hawaiian ter¬ 
ritorial courts. 


U.S.—Meagher v. Eastern Iron & 
Metal Co., C A.Hawaii, 226 F 2d 
841, certiorari denied 76 S.Ct. 305, 
350 U.S. 933, 100 L Ed. 815. 

68. U.S.—Hines v. Royal Indem. Co., 
C.A.Ky., 263 P.2d 111—Lasky v. C. 
I. R., C.A.9, 236 P.2d 97, affirmed 
77 S.Ct. 694, 352 U.S. 1027, 1 L.Ed. 
698. 

69. U S.—Lasky v, C. I. R., supra— 
Katz V. C. I. R., C.A.2d, 188 F.2d 
967. 

70. D.C.—^Pierce v. Pierce, D.C., 5 F. 

R. D. 125. 

Jurisdiction and powers of district 
court of the United States for the 
District of Columbia generally see 
Federal Courts § 325. 

71. U.S.—^Rader v. Baltimore & O. R. 
Co., C.C.A.I11., 108 F.2d 980, cer¬ 
tiorari denied Baltimore & O. R. 
Co. V. Rader, 60 S.Ct. 722, 309 U. 

S. 682, 84 L.Ed. 1026. 

Kan.—State v. Neff, 218 P.2d 248, 169 
Kan. 116, certiorari denied 71 S.Ct. 
90, 340 U.S. 866, 96 L.Ed. 632. 

N.Y.—Santasino v. Karnuth, 41 N.Y. 
S.2d 469. 

Tenn.—^Adcox v. Southern Ry. Co., 
184 S.W.2d 37, 182 Tenn. 6, 166 A. 
L.R. 1091. 
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are given wide discretion and latitude to the end that 
the desired results of speedy and efficient adminis¬ 
tration of justice may be securedThe fact that 
the supreme court promulgated the Federal Rules as 
formulated and recommended by the advisory com¬ 
mittee does not foreclose consideration of their 
meaning,*^3 and the Rules should be interpreted to 
meet the challenge of changing conditions of life 
and litigation.74 In ascertaining the meaning of the 
Rules, the construction given to them by the ad¬ 
visory committee is accorded some weight,but it 
has been held that the notes of the advisory com¬ 


mittee on Federal Rules, while persuasive, cannot 
be accepted as authority.'^6 a Federal Rule will 
not be so interpreted as to be invalid where a con¬ 
trary and valid interpretation exists.77 Within an 
individual federal judicial district, the judicial con¬ 
struction and application of a Federal Rule of Civil 
Procedure should be reasonably consistent*^^ 

In general the Federal Rules of Ci^il Procedure 
should be liberally construed that is, they should 
be liberally construed in the light of, or so as to 
fulfill, the purposes and spirit of the Rules,80 and the 
objectives of the committee which drafted them.si 


72. U.S.—Saxton v. W. S. Askew Co., 
D.CGa., 38 F.Supp. 323. 

73. U.S.—Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 326 
U.S. 438, 90 L..Ed. 185. 

74. U.S.—Smith v. Morrison-Knud- 
sen Co., B.C.N.T., 22 F.II.D. 108. 

75. U.S.—Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 326 
U.S. 438, 90 Li.Ed. 185. 

76. U.S.—C. J. Wieland & Son Dairy 
Products Co. V. Wlckard, D.C.Wis., 
4 P.R.D. 250. 

77. U.S.—Bowles v. Tankar Gas, D. 

C. Mmn., 5 F.R.D. 230. 

78. U.S.—^McBeath v. Pierce, D.C. 
Neb., 13 F.R,D. 143. 

79. U.S.—Witt V. Merrill, C.A.S.C., 
208 P.2d 286~Amerlcan Fidelity & 
Cas. Co. V. All Am. Bus Lines, C.A. 
Okl., 190 F.2d 234, certiorari de¬ 
nied 72 S.Ct. 79, 342 U.S. 851, 96 L. 
Ed. 642—^Holley Coal Co. v. Globe 
Indem. Co., C.A.W,Va., 186 F.2d 291 
—^Dworsky v. Alanjay Bias Bind¬ 
ing Corp., C.A.N.Y., 182 F.2d 803— 
Mitchell V. White Consolidated, C. 
A.Ind., 177 F.2d 500, certiorari de¬ 
nied 70 S.Ct. 674, 339 U.S, 913, 94 
L.Ed. 1339—Ray v. Morris, C.A.I11., 
170 P.2d 498—Pierkowskie v. New 
York Life Ins. Co., C.C,A.Pa., 147 
P.2d 928—^Fakouri v. Cadais, C.C.A. 
La., 147 F.2d 667, rehearing denied 
149 F.2d 321, certiorari denied 66 S. 
Ct. 54, 326 U.S. 742, 90 L.Ed. 443— 
Phillips v. Baker, C.C.A.Cal., 121 
P.2d 752, certiorari denied 62 S.Ct. 
301, 314 U.S. 688, 86 L.Ed. 551. 

Toulmin v. Industrial Metal Pro- 
tectives, D.C.Del, 135 F.Supp. 926 
—Sly V. U. S., D.C.I11., 126 F.Supp. 
89, reversed on other grounds CA., 
220 F.2d 212—American Fruit 
Growers v. S. T. Runzo & Co., D.C. 
Pa., 96 F.Supp. 842—^Federal Tel. 
& Radio Corp. v. Associated Tel. & 
Tel. Co., D.C.Del., 88 F.Supp. 376 
—^Kilpatrick v, Texas & P. Ry. Co., 

D. C.N.T., 72 F.Supp. 632—U. S. v. 
Crescent Amusement Co., D.C 
Tenn., 31 F.Supp. 730—Thomas 
French & Sons v. Carleton Vene¬ 
tian Blind Co., D.C.N.Y., 30 F.Supp. 
903—Cohen v. Pennsylvania R. Co., 
D.C.N.Y., 30 F.Supp. 419—Thomp¬ 


son V. Oil Refineries, D.C.La., 27 F. 
Supp. 123. 

Enger-Kress Co. v. Amity Leath¬ 
er Products Co., D.C.W 1 S., 18 F.R.D. 
347—Cromer v. Sollitt Const. Co., 
D.C.W.Va., 16 P.R.D. 669—Service 
Liquor Distributors v. Calvert Dis¬ 
tillers Corp., D.C.N.Y., 16 F.R.D. 
344—Rivera v. American Export 
Lines, D.C.N.Y.. 13 F.R.D. 27—Mos- 
cowitz V. Baird, D.C.N.Y., 10 P.R.D. 
233—H F G Co. v. Pioneer Pub. 
Co., D.C.I11., 7 P.R,D. 654—Porter v. 
Theo. J. Ely Mfg. Co., D.C.Pa., 6 
P.R.D. 317—Lipshitz v. Bleyhl, D. 

C. N.Y., 6 P.R.D. 226—Land v. 

Prudhomme Oil Co., D.C La., 3 F.R. 

D. 377—Schram v. O'Connor, D.C. 
Mich., 2 P.R.D. 192—Western 
States Mach. Co. v. S. S. Hepworth 
Co., D.C.N.Y., 2 P.R.D. 145—French 
V. Zalstem-ZAlessky, D.C.N.Y., 1 F. 
R.D. 608—U. S. V. Shuman, D.C.W. 
Va., 1 F.R.D. 251—Smith v. Em¬ 
ployers Fire Ins. Co., D.C.Ill., 1 F. 
R.D. 261. 

Broad and liberal constmctioiL 
U.S.—Batelli v. Kagan & Gaines Co., 
C.A.Cal., 236 P.2d 167. 

80. U.S.—Brotherhood of Locomo¬ 
tive Engineers v. Chicago, M., St. 
P. & P, R. Co., D.C.W1S., 34 F Supp. 
694—Chemo-Mechanical Water Im¬ 
provement Co. V. City of Milwau¬ 
kee, D.C.W1S., 29 F.Supp. 46—John¬ 
son & Gould V. Joseph Schlitz 
Brewing Co., D.C.Tenn., 28 F.Supp. 
660—^Unlandherm v. Park Contract¬ 
ing Corporation, D.C.N.Y., 26 F. 
Supp. 743. 

H F G Co. V. Pioneer Pub. Co., D. 

C. I11., 7 F.R D. 664—Deane v. Mich¬ 
igan Processed Poods, D.C.Mich., 6 
P.R.D. 608—^Western States Mach. 
Co. V. S. S. Hepworth Co., D.C.N.T., 
2 F.R.D. 145—^McPherrin v. Hart¬ 
ford Fire Ins. Co., D.C.Neb., 1 F.R. 

D. 88. 

“Niceties of argument which lose 
sight of the purposes of the Rules 
should find no place in their interpre¬ 
tation.” 

U.S.—Thomas French & Sons v. 
Carleton Venetian Blind Co., D.C. 
N.Y., 1 F.R.D. 178, 179. 

Iilberal Interpretatioii will avoid 
the confusion and complexities which 
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result from diversified interpreta¬ 
tions. 

U.S.—^Nichols V. Sanborn Co., D.C. 

Mass, 24 F.Supp. 908. 

Specific purposes 

(1) The Rules are to be liberally 
construed with object of bringing in¬ 
to the open all information possibly 
relevant to the issues. 

U.S.—Marzo v. Moore-McCormack 
Lines, D.C.N.T., 7 F.R.D. 378. 

(2) They should be, and are, lib¬ 
erally construed by the courts for the 
purpose of promoting the easy and 
speedy disposition of causes of ac¬ 
tion, the elimination of surprise to 
each party, and the quest for sub¬ 
stantial justice. 

U.S.—Waider v. Chicago, R. I. & P. 
Ry. Co., D.aiowa, 10 F.R.D. 263. 

(3) The court should construe 
Rules in accordance with their intent 
of promoting the true administra¬ 
tion of justice and preventing deci¬ 
sion of cases on technicalities unre¬ 
lated to the rights of the parties. 
U.S.—Walsh V. Connecticut Mut. 

Life Ins. Co. of Hartford, Conn., D. 

C. N.Y., 26 F.Supp. 666. 

(4) The Federal Rules must be lib¬ 
erally construed so as to prevent sur¬ 
prise and delay. 

U.S.—Leach v. Greif Bros. Cooperage 
Corporation, D.C.Miss., 2 F.R.D. 
444. 

(6) Rules should be liberally con¬ 
strued to avoid a multiplicity of 
suits. 

U.S.—Brotherhood of Locomotive En¬ 
gineers V. Chicago, M., St. P. & P. 
R. Co., D.aWis., 34 F.Supp. 694. 
General Motors Corp. v, Kolodin, 

D. C.N.T., 16 F.R.D. 20. 

Blxoltations of authorizing statute 

The Rules must be construed in the 
light of the limitation of the statute 
authorizing the supreme court to 
prescribe rules and providing that 
such rules shall neither abridge, en¬ 
large, nor modify the substantive 
rights of any litigant. 

U.S.—Pitcairn v, Rumsey, D.C.Mich., 
32 F.Supp. 146. 

81. U.S.—^Laverett v. Continental 
Briaj: Pipe Co., D.C.N.Y,, 25 F.Supp. 
80. 
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As stated by Rule 1, the Federal Rules are to be 
construed to secure the just, speedy, and inexpen¬ 
sive determination of every action.^^ 

On the other hand, the Federal Rules of Civil 
Procedure should not be so broadly or liberally inter¬ 
preted as to circumvent the Rules themselves ;83 2 tnd 
no Rule should be expanded to include situations 
which were not in the contemplation of the framers 
and which are thus outside the purpose and scope of 
the Rule itself.^^ Also, the Procedural Rules are 
not to be construed so as to impose conditions on liti¬ 
gants that in effect amount to a denial of jurisdic¬ 
tion.® ^ 

The Rules should be reasonably construed,®® so 
as to render substantial justice ;®7 and a strict, tech¬ 
nical interpretation which might work a hardship 
on the litigants should be avoided.®® In other 
words, the general policy in the interpretation of 
these Rules is to disregard the technicalities and to 
determine the rights of litigants on the merits;®® 
and substance rather than form is the determining 
factor in their application.®® 


In construing particular Rules, it has been held 
to be the better policy not to allow state court de¬ 
cisions with respect to similar state rules of pro¬ 
cedure to be controlling, unless such a result is 
necessary,®! especially where the state decisions 
would limit the scope of the Federal Rules.®^ The 
phrase *‘law of the state” as used generally in the 
Rules has been held to refer not merely to the stat¬ 
utes, but to the statutes or the common law, which¬ 
ever governs the matter involved in a particular 
state.®® 

§13.-Construction of Ricles To¬ 

gether 

The Federal Rules of Civil Procedure must be con¬ 
sidered in relation to one another and construed as a 
harmonious whole. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., must be considered in relation to one another,®^ 
and all of the Rules should be construed together.®® 
In other words, the Rules are to be applied not as 
a set of isolated precepts but as a harmonious 
whole.®® The courts in administering the Rules 


82. IT.S.—Fong Sik Leung v. Dulles. 

C. A.Cal., 226 P.2d 74. 

Brown v. Ford Motor Co., D.C. 
Mich., 67 F.Supp. 825—Thomas v. 
Goldstone, D.C.N.Y., 27 F.Supp. 

297. 

Container Co. v. Carpenter Con¬ 
tainer Corp., D.C.Del., 9 F.R.D. 89— 
U. S. V. U. S. Cartridge Co., D.C. 
Mo., 6 P.R.D. 362—Spaeth v. War¬ 
ner Bros. Pictures, D.C.N.Y., 1 F.R. 

D. 729—^Michaud v. Rogers, D.C.N. 
Y., 1 F.R.D. 722. 

First opportosity 

Under provision that Federal Rules 
“shall be construed to secure the 
just, speedy, and inexpensive deter¬ 
mination of every action" a court 
should dispose of the case at first 
opportunity which is appropriate un¬ 
der the Rules and In accord with 
rights of the parties. 

D.C.—U. S. V. U. S. Gypsum Co., D.C, 
67 F.Supp. 397, reversed on other 
grounds 68 S.Ct. 625, 333 U.S. 364, 
92 LEd. 746, rehearing denied 68 
S.Ct. 788, 333 U.S. 869, 92 L.Bd. 
1147. 

83. U.S.—Phillips V. Baker, C.C.A. 
Cal., 121 F.2d 752. 

Cohen v. Pennsylvania R. Co., D. 
C.N.Y., 30 F.Supp. 419—Johnson & 
Gould V. Joseph Schlitz Brewing 
Co., D.C.Tenn., 28 F.Supp. 660. 
Causing delay 

The Rules must not be so con¬ 
strued as to cause or encourage de¬ 
lay in the speedy disposition of cases. 
US.—U. S. V. Shuman, D.C.W.Va., 1 
F.R.D. 261. 

Definiteness In pleading 

While the object sought to be at¬ 


tained by the Federal Rules is con¬ 
ciseness and brevity, the Rules 
should not be so liberally construed 
as to destroy definiteness in pleading. 
U.S.—^Fleming v. Dierks Lumber & 
Coal Co., D.C.Ark., 39 F.Supp. 237. 
Bzceptlon to Buie as surplusage 
The Rules should not be so con¬ 
strued that an exception therein will 
become mere surplusage. 

U.S.—Smith v. Belmore, D.C.Wash., 
1 F.R.D. 633. 

84. U.S,—Cromer v. Sollitt Const 
Co., D.CW.Va., 16 F.R.D. 659. 

85. U.S.—Hyam v. American Export 
Lines, C.A.N.Y., 213 P.2d 221. 

86- U.S.—Madison v. Cobb, D.C.Po., 
29 F.Supp. 881. 

Reasonably, not technically 
U.S.—Caterpillar Tractor Co. v. In¬ 
ternational Harvester Co., C.C.A. 
Cal., 106 F.2d 769. 

87. U.S.—City of Davenport, Iowa 
V. Three-Fifths of an Acre of Land, 
More or Less, in City of Moline, 
Ill., D.C.I11., 147 F.Supp. 794, af¬ 
firmed, C.A., 262 P.2d 354—U. S. v 
One Ford Coupe, Motor No. 182,- 
685,824, D.C.Pa., 26 F.Supp. 698. 

Hargreaves v. Roxy Theatre, D. 
C.N.Y., 1 P.R.D. 537. 

88. U.S.—^U. S. V. One Ford Coupe, 
Motor No. 182,685,824, D.C.Pa., 26 
F.Supp. 598. 

89. U.S.—Witt V. Merrill, C.A S.C., 
208 F.2d 285—Holley Coal Co. v. 
Globe Indem. Co„ CA..W.Va., 186 
F.2d 291—Mitchell v. White Consol¬ 
idated, C.A.Ind., 177 P.2d 600, cer¬ 
tiorari denied 70 S.Ct. 574, 339 U.S. 
913, 94 L.Ed. 1339—Fakouri v. Ca- 
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dais, C.C.A.La., 147 r.2d 667, re- 
hearing denied 149 F.2d 321, cer¬ 
tiorari denied 66 S.Ct. 64, 326 U.S. 
742. 90 L.Ed. 443. 

Sly v. U. S., D.am., 126 F.Supp. 
89, reversed on other grounds C.A., 
220 F.2d 212. 

Green v. Walsh, D.C Wis., 21 F.R. 
D. 16—U. S. V. Claus, D.C.N.Y., 6 
F.R.D. 278. 

90. U.S—In re Watauga Steam 

Laundry, D.C.Tenn., 7 F.R.D. 667. 

91. U.S.—Joy Mfg. Co. V. City of 

New York, D.C.N.Y., 30 F.Supp. 

403. 

92. U.S.—Joy Mfg. Co. v. City of 

New York, supra. 

93. D.C.—Fennell v. Bache, 123 F.2d 
905, 74 App.D.C. 247, certiorari de¬ 
nied 62 S.Ct. 359, 314 U.S. 689, 86 
L.Ed. 661. 

94. U.S.—Canister Co. v. Leahy, C. 
A.Del., 182 F.2d 510. 

95. U.S.—Richard v. Franklin Coun¬ 
ty Distilling Co., D.C.Ky., 38 F. 
Supp. 513. 

Particular rules 

The Federal Rules of Civil Proce¬ 
dure requiring issuance of summons 
and delivery thereof for service, and 
filing of complaint, must be read and 
considered together. 

U.S.—Yudin v, Carroll, D.C.Ark., 67 F. 
Supp. 793. 

L. G. Defence & Son, Inc. v. 
Globe Indem. Co., D.C.N.Y., 23 F.R. 
D. 276—^Netter v. Ashland Paper 
Mills, Inc., D.C.N.Y., 19 F.R.D. 629. 

96. U.S.—Companla Maritima Trans- 
oceanlca, S. A. v. Ocean Freighting 
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have the duty of giving full expression to the clear 
meaning of the words used without one Rule nullify¬ 
ing another.^Where two provisions appear to be 
in conflict with each other, the general language 
yields to the particular, if both apply to the case 
and the plain intent is not defeated by such a con¬ 
struction.^^ 

§ 14. - Operation and Effect of Rules in 

General 

The Federal Rules of Civil Procedure have the force 
and effect of statutes, and the practice and procedure 
In the federal district courts must conform thereto. 

Generally, the practice and procedure in the fed¬ 
eral district courts must conform to the prescriptions 
of the Federal Rules of Civil Procedure.^^ Such 
Rules have the force and effect of statutes,^ and are 
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as binding on the court as on counsel.^ The Rules 
are not merely advisory,^ and it is not the province 
of a district court to modify, revise, or disregard 
the plain terms of a Rule of Civil Procedure made 
for its guidance.^ Attorneys should make an at¬ 
tempt to conform to the Rules and not try to im¬ 
provise new practice and the courts should be 
particularly alert to prevent the liberal federal pro¬ 
cedure from being used for purposes other than 
those intended by the framers of the Federal Rules.® 

It has been held, however, that the procedures 
provided by the Rules are only means to the end of 
achieving substantial justice and are not ends in 
themsleves.*^ So, substantial compliance with the 
Rules may be sufficient.® While mandatory Rules 
of Civil Procedure for the trial court cannot be 
waived by a party even with the consent of the court, 
under some circumstances a party may consent to 


& Brokerage Corp., D.C.N.T., 10 F. 
R.D. 129. 

Systematic whole 

The Federal Rules must be applied 
as a systematic whole, and dispro¬ 
portionate emphasis may not be ac¬ 
corded to rule currently undergoing 
application to neglect of other pre¬ 
scriptions illuminating its signifi¬ 
cance. 

U.S.—^XJ. S. V. Association of Am. 

Railroads, D.C.Neb., 4 F.R.D. 610. 
Violation of role 

The Rules are to be viewed as an 
Integral whole and not as Isolated 
fragments, and court will not allow 
litigant by violation of one Rule to 
circumvent another. 

U.S.—Caribbean Const. Corp. v. Ken¬ 
nedy Van Saun Mfg. & Eng. Corp., 
D.CN.T., 13 F.R.D. 124. 

97. U.S.—Westland Oil Co. v. Fire¬ 
stone Tire & Rubber Co., D.C.N.D., 
3 FR.D. 55. 

98. U S.—^Anderson v. Brady, D.C. 
Ky., 1 F.R.D. 589. 

99. U.S.—^Hines v. Royal Indem. Co., 
C.A.Ky.. 253 F.2d 111—Canister Co. 
V. Leahy, CA.Del., 182 F.2d 510— 
Lawrence v. Sun Oil Co., C.C.A.La, 
166 F.2d 466—Lachman v. Penn¬ 
sylvania Greyhound Lines, C.C.A. 
Va., 160 F.2d 496—Bach v. Friden 
Calculating Mach. Co., C.C.A.Ohlo, 
148 F.2d 407—^Manufacturers Trust 
Co. V. Kelby, C.C.A.]Sr.T., 126 F.2d 
660, certiorari denied 62 S.Ct. 1293, 
316 U.S. 697, 8C L.Ed. 1766—Antho¬ 
ny P. Miller, Inc. v. Needham, C.C. 
A.Pa., 122 F.2d 710. 

Feeney v. Stieringer, D.C.N.T., 
162 F.Supp. 640—Campbell v. Pa¬ 
cific Fruit Exp. Co., D.C.Idaho, 148 
F.Supp. 209—Green v. Me-Tex Sup¬ 
ply Co., D.C.Tex., 29 F.Supp. 851. 

Syracuse Broadcasting Corp. v. 
Newhouse, D.C.N.Y., 14 P.R.D. 168 


—Roth V. Great Atlantic & Pacific 
Tea Co., D.C.Ohio, 2 P.R.D. 182. 

Bight to follow state practice 

A federal district court cannot fol¬ 
low practice of the state where it 
sits, where such practice differs from 
the practice established by Federal 
Rules. 

U.S —Mutual Ben. Health & Acci¬ 
dent Ass’n V. Thomas, C.C.AArk, 

123 F.2d 353. 

1. U.S.—^American Federation of 
Musicians v. Stein, C.A.Tenn., 213 
F 2d 679, certiorari denied 75 S.Ct. 
108, 348 U.S. 873, 99 L.Ed. 687— 
Winsor V. Daumit, CA.I11., 179 F. 
2d 476-^ohn R. Alley & Co. v. 
Federal Nat. Bank of Shawnee, 
Shawnee County, Okl., C.C.A.Okl., 

124 F.2d 995. 

Nash V, Raun, D.C.Pa., 67 F. 
Supp. 212—^Wlnkelman v. General 
Motors Corporation, D.CN.Y., 48 
F.Supp. 604, affirmed, C.C.A., Singer 
V. General Motors Corporation, 136 
F.2d 905—Richard v. Franklin 
County Distilling Co., D.C.Ky., 38 
F.Supp. 613—^Barrezueta v. Sword 
S. S. Line, D.C.N.Y., 27 F.Supp. 
936. 

Kowalewskl v. Pennsylvania R. 
Co., D.C.Del., 21 F.R.D. 244—Cooke 
V. Kilgore Mfg. Co., D.C.Ohio, 16 
F.R.D. 465—^Vernon’s Ginger Ale 
Bottling Corp. of Boston v. Ideal 
Bottling Co., D.C.Neb., 8 F.R.D. 
240—U. S. V. Brandt, D.C Mont., 

8 P.R.D. 163—Wild v. Payson, D.C. 
N.Y., 7 F.R.D. 495—C. J. Wieland 
& Son Dairy Products Co. v. Wick- 
ard, D.C.Wis., 4 F.R.D. 250. 

Computation of time 

Rule 6 (a) providing that in com¬ 
puting any period of time prescribed 
by any applicable statute the last 
day of the period so computed is to 
be included, unless it is a Sunday or| 
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a legal holiday, in which event the 
period runs until the end of the next 
day which is neither a Sunday nor a 
holiday, having had legislative au¬ 
thorization and approval, has the 
force and effect of a legislative en¬ 
actment. 

U.S—Wilkes V. U. S., C.A Ga., 192 
P.2d 128. 

2. U.S.—Beasley v. U. S , D.C.S C , 
81 F.Supp. 518—Barrezueta v. 
Sword S. S. Line, D.C.N.Y., 27 F. 
Supp. 935. 

Sieb's Hatcheries, Inc. v. Bind¬ 
ley, D.C.Ark., 13 F.R.D. 113. 
Jurisdiction 

Courts are without authority to 
nullify requirements of Federal Rule 
providing manner in which jurisdic¬ 
tion can be acquired. 

U.S.—Blane v. Young, D.C.Ohio, 10 
F.R.D. 109. 

Views of judges 

The Rules, having been drawn by 
an advisory committee and adopted 
by supreme court, are binding on 
district courts, regardless of views 
of individual judges administering 
them. 

U.S.—^Westland Oil Co. v. Firestone 
Tire & Rubber Co., D.C.N.D., 3 F. 
R.D. 65. 

3. U.S.—Holt V. Werbe, C.A.Ark., 
198 F.2d 910. 

4. U.S.—Walling v. West Virginia 
Pulp & Paper Co., D.C.S.C., 2 F.R. 
D. 416. 

5. U.S.—Hargraves v. Bowden, C A. 
Cal., 217 F.2d 839. 

6. U.S.—Service Liquor Distributors 
V. Calvert Distillers Corp., L.C.N. 
Y., 16 F.R.D. 344. 

7. U.S.—Perry v. Allen, C.A.Ga, 239 
P.2d 107. 

8. U.S.—Des Isles v. Evans, C.A.Pla., 
226 P.2d 235. 
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the suspension of a Rule and waive the benefit there¬ 
of.® 

The Rules contemplate an orderly administration 
of justice, and recognize all the provisions of the 
Constitution in regard to due process of law.i® 
They permit the court to deal with a case on the 
merits, and to look through form to substance.!^ 
The whole tenor of the Federal Rules of Civil Pro¬ 
cedure is not to encourage unfounded litigation but 
to bring it to an end.^^ 

Prior statutes superseded. Prior conflicting stat¬ 
utes must yield to the Rules,since the congression¬ 
al authority under which the Rules were adopted ex¬ 
pressly provided that, after the Rules become effec¬ 
tive, any laws in conflict therewith are of no further 
force or effect^^ So, the Conformity Act, under 
which the federal courts were obliged to follow 
the procedure of the courts of the state in which 
they were sitting has been superseded, as discussed 
infra § 26. However, statutes relating to procedure 
not inconsistent with the Federal Rules are not 
superseded.!® 

§ 15.-Discretion of Court in Ap¬ 

plication 

The courts are given wide discretion and latitude In 
'enforcing the provisions of the Federal Rules of Civil 
Procedure so that the desired results of speedy and effi- 
•cient administration of Justice may be secured. 

In enforcing the provisions of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., the district courts 
are given wide discretion and latitude to the end 
that the desired results of speedy and efficient ad¬ 
ministration of justice may be secured.!® The Rules 
-are but aids in the administration of justice and 


under the terms of Rule 61, the court should disre¬ 
gard any error or defect in a proceeding which 
does not affect the substantial rights of the parties.!*^ 
Nevertheless, the Federal Rules are designed pri¬ 
marily to operate without judicial scrutiny, except 
where the court may be called on to protect a party 
from annoyance, embarrassment, or oppression.!® 
It has also been held that in Rules of Procedure 
intended only to confer discretion on the court, lan¬ 
guage unmistakably reflecting such intent is used.!® 

§ 16.-Time for Procedural Action 

The Federal Rules of Civil Procedure fix certain peri¬ 
ods within which procedural action should be taken, but 
the court may permit an act to be done after expiration 
of the period specified if the failure to act was the result 
of excusable neglect. The expiration of a term of court 
does not affect the power of a court to do any act or take 
any proceeding In any civil action which has been pend¬ 
ing before it. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., establish certain standards or limitations by 
which practice may be expedited and lay down steps 
and periods within which action should be taken, 
as for example, with respect to amendments, entry 
of judgment, filing of motions, etc., which must be 
timely followed, subject only to exceptions specifi¬ 
cally named.®® Under Rule 6 (b), extensions of 
time may always be asked for and usually are 
granted on a showing of good cause, if timely 
made.®! This Rule, permitting an act to be done 
after expiration of the period specified in other 
Rules if the failure to act was the result of ex¬ 
cusable neglect, was intended to afford relief to a 
party whose failure to take timely required steps 
might be properly classified as “excusable neglect” 
but was not intended to apply to affirmative action 


9. us.—^U. S. V. Brandt, D.CMont., 
8 F.R.D. 163. 

10. U.S.—In re City of Coral Ga¬ 
bles, D.CFla., 1 F.R.D. 600. 

Belief against liardship 

Ample provision Is made In the 

Rules to relieve against hardship and 

excusable neglect. 

U.S.—^U. S. ex rel. Rempas v, Schlot- 
feldt, C.CA.I11., 123 F.2d 109. 

"11. U.S.—Glesy v. American Nat. 
Bank v. Portland, D.C.Or., 31 F. 
Supp. 524, 

Buckley v. Music Corporation of 
America, D.C.Del., 2 F.R.D. 328. 

“12. U.S.—Deem v. Aero Mayflower 
Transit Co., D.C.Cal., 24 F.R.D. 16. 

Jl3- U.S.—^Penfleld Co. of Cal. v. Se¬ 
curities and Exchange Commis¬ 
sion, Cal., 67 S.Ct. 918, 330 U.S. 
685, 91 L.Ed. 1117. 

American Federation of Musi¬ 
cians V. Stein, C.A.Tenn., 213 F.2d 
• 679, certiorari denied 76 S.Ct. 108, 


348 U.S. 873, 99 D.Ed. 687—Winsor 
v. Daumlt, C.A.I11., 179 F2d 475— 
John R. Alley & Co. v. Federal Nat. 
Bank of Shawnee, Shawnee County, 
Okl., C.C.A,Okl., 124 F 2d 995. 

Richburg v. Massachusetts Bond¬ 
ing & Ins. Co., D.C.La., 74 F.Supp. 
442. 

C. J. Wieland & Son Dairy Prod¬ 
ucts Co. V. Wickard, D.C.Wis., 4 F. 
R.D. 250. 

D.C.—Shima v. Brown, 133 F.2d 48, 
77 US.APP.D.C. 115, certiorari de¬ 
nied 63 S.Ct. 982, 318 U.S. 787, 87 
L.Bd. 1154. 

14. U.S.—Winsor v. Daumit, C.A.Ill., 
179 F.2d 475—John R. Alley & Co. 
V. Federal Nat. Bank of Shawnee, 
Shawnee County, Okl., C.C.A.Okl., 
124 F.2d 995. 

U. S V. Aluminum Co. of Amer¬ 
ica, D.C.N.T., 2 F.R.D. 224. 

15. U.S.—^Richburg v. Massachusetts 
Bonding & Ins. Co., D.C.La., 74 F. 
Supp. 442. 


le. U.S.—Saxton v. W. S. Askew 
Co., D C.Ga., 38 F.Supp. 323. 
Administration. 

Although Federal Rules of Civil 
Procedure have the force of law, 
their proper administration so as to 
secure Just, speedy, and inexpensive 
determination of every action is left 
largely to discretion of trial court. 
U.S.—^Vernon’s Ginger Ale Bottling 
Corp. of Boston v. Hires-Ideal Bot¬ 
tling Co.. D.C.Neb., 8 F.R.D. 240. 

17. U.S.—^Downie v. Powers, C.A. 
Okl., 193 F.2d 760. 

18. U.S.—Burke v. Fire Underwrit¬ 
ers Ass'n, D.C.Mo., 21 F.R.D. 583. 

19. U.S.—S. P. A. Ricordl Offlclne 
Graflche v. World Art Reproduc¬ 
tions Co., D.C.N.Y., 22 F.R.D. 312. 

20. U.S.—T. S. C. Motor Freight 
Lines v. Leonard Truck Lines, D, 
C.La., 4 F.R.D. 366. 

21. U.S.—Creedon v. Taubman, D.C. 
Ohio, 8 F.R.D. 268. 
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demanded of the court in plain words,^^ So, while 
the Federal Rule authorizing a court to permit an act 
to be done after expiration of the period specified 
by another Rule for the doing of the act should be 
adverted to in order to prevent a miscarriage of jus¬ 
tice, the discretion of the court, as contemplated 
by such rule, is denied when another Rule presents 
a mandatory limitation.^ 3 

Term of court. Under the Federal Rules of Civ¬ 
il Procedure, Rule 6(c), 28 U.S.C.A., which has ren¬ 
dered anachronistic the technical niceties pertain¬ 
ing to terms of court,^^ the expiration of a term of 
court in no way afifects the power of a court to do 
any act or take any proceeding in any civil action 
which has been pending before it.25 Such Rule must 
be construed together with Rule 60 (b) providing for 
relief from a judgment or order entered against 
a party through his mistake, inadvertence, surprise, 
or excusable neglect.^® 

§ 17. - Forms 

Forms contained in the appendix of the Federal Rules 
of Civil Procedure, when properly used, are invulnerable 
to attack under the rules. 
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Under Federal Rules of Civil Procedure, Rule 84, 
28 U.S.C.A., providing that the forms contained in 
the Appendix of Forms are sufficient under the 
Rules, all forms contained in the appendix, when 
properly used, may be relied on as being invulner¬ 
able to attack under the Rules.27 The forms under 
the Federal Rules are not mandatory, but they are 
intended to indicate, subject to provisions of the 
Rules, the simplicity and brevity of statement which 
the Rules contemplate.28 

§ 18. - Effect of Rules on Substantive 

Rights 

The Federal Rules of Civil Procedure relate to proce¬ 
dural matters only, and do not affect substantive rights. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., relate to procedural matters only,20 and the 
statute under which the Rules were adopted ex¬ 
pressly provides that the Rules shall not enlarge or 
abridge or modify the substantive rights of any liti- 
gant.30 So, the Rules do not, and were not intended 
to, affect substantive rights that is, they do not 
purport to deal with the law which gives or defines 


22. U.S.—^Anderson v. Yungkau, C.C. 
A.Ky., 153 P.2d 685, affirmed 67 S. 
Ct. 428. 329 U.S. 482, 91 L.Ed. 436. 

Beasonable prudence 

Under Rule allowing- the district 
court, on motion, to allow an act to 
be done after expiration of the spec¬ 
ified period within which act was to 
have been done where failure to act 
was result of “excusable neglect,*' 
Quoted words are ordinarily under¬ 
stood to be the act of a reasonably 
prudent person under the same cir¬ 
cumstances. 

U.S.—Sleb’s Hatcheries, Inc. v. Lind- 
ley, D.C.Ark., 13 P.R.D. 113. 

23. U.S.—Dusk V. Lyon Metal Prod¬ 
ucts, D.C.Mo., 9 P.H.D. 260—^Ander¬ 
son V. Brady, D.C.Ky., 1 P.R.D. 689. 

24. U.S.—Sprague v. Ticonic Nat. 
Bank, Me., 69 S.Ct. 777, 307 U.S. 
161, 83 D.Ed. 1184. 

25. What constitutes *^endlng” ac¬ 
tion 

This Civil Procedure Rule applies 
only to civil actions which are pend¬ 
ing at time of expiration of term; 
and a civil action is “pending” when 
it is still open to modification, ap¬ 
peal, or rehearing, and until final 
Judgment is rendered. The Rule does 
not purport to cover civil actions 
which, although pending in the past, 
had been, prior to expiration of the 
term, fully determined by final judg¬ 
ment and which, at expiration of 
term, were no longer subject to modi¬ 
fication, appeal, or rehearing hy vir¬ 
tue of statutory grant of power or 
principle of substantive law, and as 


to any such action there is no power 
in the court, which the Rule can op¬ 
erate to extend beyond the term. 
U.S.—National Popsicle Corporation 
V. Hughes, D.C.Cal., 32 F.Supp. 397. 

26. U.S.—^Reed v. South Atlantic S. 
S. Co. of Delaware, D.C.Del., 2 P.R. 
D. 476. 

27. U.S.—Van Horn v. Chicago Roll¬ 
er Skate Co., D.C.I11., 15 P.R.D. 
22 . 

28. U.S.—Fahs V. Merrill, C.C.A. 
Fla., 142 F.2d 651, affirmed 65 S. 
Ct. 665, 324 U.S. 308, 89 L.Ed. 963, 
rehearing denied 66 S.Ct. 863, 324 
U.S. 888, 89 L.Ed. 1436. 

29. U.S.—West V. Cincinnati, N. O. 
& T, P. Ry. Co., D.C.Tenn., 108 F. 
Supp. 276—-U. S. Fidelity & Guar¬ 
anty Co. V. John R. Alley & Co., D. 
C.Okl., 34 F.Supp. 604—Tullgren v. 
Jasper, D.CMd., 27 F.Supp. 413. 

Bight of ooutrihutlon 

(1) If right of contribution Is pro¬ 
cedural, federal court, no matter in 
what state it may sit, must apply 
Federal Rules of Civil Procedure 
when such Rules cover the subject 
matter. 

U.S.—Rhodes v. Barnett (No. 1), D. 
C.N,Y., 117 F.Supp. 312. 

(2) Where in case in federal court 
on ground of diversity, question of 
whether party has substantive right 
to indemnity from party primarily 
liable, has been determined in the 
affirmative in accordance with state 
law governing matter, procedure 
thereafter to enforce right in federal, 

56 


courts is governed by Federal Rules 
of Civil Procedure. 

U.S.—Roth v. Great Atlantic & Pac. 
Tea Co., D.C.N.Y., 12 F.R.D. 383. 

30. Tenn.—^Adcox v. Southern Ry. 
Co., 184 S.W.2d 37, 182 Tenn. 6, 166 
A.L.R. 1091. 

Action after dismissal 

The Federal Rule providing that 
involuntary dismissal shall operate 
as an adjudication on merits should 
be so construed that rights of liti¬ 
gants under state statute authoriz¬ 
ing new action to be brought within 
one year after on inconclusive Judg¬ 
ment, dismissal, or reversal will not 
be impaired, In view of federal stat¬ 
ute providing that such Rule shall 
not modify substantive rights of liti¬ 
gants. 

Tenn.—^Adcox v. Southern Ry. Co, 
supra. 

31. U.S.—^Whitaker & Co. v. Sewer 
Imp. Dist. No. 1 of Dardanelle, 
Ark., C.A.Ark.. 221 P.2d 649. 

Fontenot v. Roach, D.C.Tenn, 
120 F.Supp. 788—Glover v. McFad- 
din, D.C.Tex., 81 FSupp. 426—In 
re Stein, D.C.Ill., 43 F.Supp. 845— 
Gillson V. Vendome Petroleum Cor¬ 
poration, D.C.La., 35 F.Supp. 815— 
Tullgren v. Jasper, D.C.Md., 27 F. 
Supp. 413. 

McNichols V. Lennox Furnace 
Co.. D.C.N.Y., 7 F.R.D. 40—Schroe- 
der V. Longenecker, D.C.Mo., 7 F. 
R.D. 9—Yuri Yajima v. U. S., D.C. 
N.Y., 6 F.R.D. 260. 

S.C.—Complete Auto Transit, Inc. v. 
Bass, 93 S.E.2d 912, 229 S.C. 607. 
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rights, or their character, or the existence of bound¬ 
aries of remedies vouchsafed for the establishment 
of those rights.32 

Under the foregoing limitation of scope of appli¬ 
cation of the Federal Rules of Procedure, the crea¬ 
tion of a right of action is “substantive,” while the 
means or method of enforcement of the right is 
“procedural.”33 The mechanics by which state 
substantive law may be utilized in the federal court 
are matters of procedure and governed by the Fed¬ 
eral Rules 4 but to the extent that a Federal 
Procedural Rule is employed to afford a means to 
secure a right not permitted by substantive law of 
the state in which the federal court sits, and to 
achieve a final adjudication of liability not author¬ 
ized by substantive law of the state of the forum, it 
represents an enlarged declaration and enforcement 


of substantive law.35 The fact that a Rule of Civil 
Procedure prejudices the enforcement of a sub¬ 
stantive right does not transform the procedural 
rule into one of substantive law.^® 

Notwithstanding the fusion of law and equity by 
the Rules of Civil Procedure, the substantive princi¬ 
ples of courts of chancery remain unaffected.37 

§ 19. -Effect of Rules on Jurisdiction 

and Venue 

The Federal Rules of Civil Procedure may not be con¬ 
strued to extend or limit the Jurisdiction of the federal 
courts or the venue of actions therein. 

The principle that a rule of court cannot affect 
the jurisdiction of courts is true of the Federal 
Rules of Civil Procedure,^® and the statute authoriz¬ 
ing the supreme court to prescribe the rules is 


Blsrlits fixed hy federal statute 
The Rules are not intended to af¬ 
fect the substantive rights of in¬ 
dividuals which are fixed by federal 
statute. 

U.S.—^U. S. Fidelity & Guaranty Co. 
V. John R. Alley & Co., D.C.Okl., 
84 F.Supp. 604. 

Bankruptcy claims 

The Federal Rules of Civil Proce¬ 
dure govern procedure only, even if 
they apply to proceedings in bank¬ 
ruptcy, and not matters of substan¬ 
tive law, and cannot be Invoked to 
enlarge the meaning and scope of 
provision in Bankruptcy Act relat¬ 
ing to proof and allowance of claims. 
U.S.—In re Flato, D.C.N.T., 68 F. 
Supp. 632, modified on other 
grounds, C.CAl., U. S. v. Roth, 164 
F.2d 676. 

Decedent’s estates 

State statutes fixing time and man¬ 
ner for exhibition of demands against 
estates of decedents and providing 
that claims not so presented shall be 
barred are not purely procedural, but 
are laws limiting the rights of par¬ 
ties, and are not affected or amended 
by Federal Rule which provides that 
civil action is commenced by filing of 
complaint. 

U.S.—^Zuckerman v. McCulley, C.A. 
Mo., 170 F.2d 1016. 

Inconsistent claims 

Rules do not alter state substan¬ 
tive law which prohibits simultane¬ 
ous urging of inconsistent claims, 
whose success is dependent on estab¬ 
lishing contradictory facts. 

U.S.—Senter v. B. F. Goodrich Co., D. 
C.C 0 I 0 .. 127 F.Supp. 706. 

Third-party complaint 

Rule authorizing a third-party 
complaint by defendant is a proce¬ 
dural rule and does not give defend¬ 
ant any grreater rights against third- 
party defendant than it would other¬ 


wise have under rules of substantive 
law. 

U.S.—^Kittleson v. American Dlst. 
Tel. Co., D.C.Iowa, 81 F.Supp. 26. 

32- U.S.—^Perry v. Allen, C.A.Ga., 
239 F.2d 107. 

33. U.S.—^McNichols v. Lennox Fur¬ 
nace Co., D.C.N.Y., 7 F.R.D. 40. 

34. U.S.—^Ross V. Philip Morris Co., 
D.C-Mo., 164 F.Supp. 683. 

33- U.S.—^Llnkenhoger v. Owens, C. 
A.La., 181 F.2d 97. 

33. U.S.—Gambardelll v. Clark, D.a 
Pa., 10 F.R.D. 44. 
limitations 

Where two actions were brought 
in federal court under Connecticut 
wrongful death statute, the point at 
which the actions were brought with¬ 
in statute of limitations was a proce¬ 
dural question to be determined by 
applying Federal Rules of Civil Pro¬ 
cedure rather than Connecticut deci¬ 
sional law. 

U.S,—Glebus V. Fillmore, D.C.Conn., 
104 F.Supp. 902. 

37. U.S.—Stalnback v. Mo Hock Ke 
Lok Po, Hawaii, 69 S.Ct. 606, 336 
U.S. 368, 93 L.Bd. 741. 

Differences not abolished 

The Federal Rules of Civil Proce¬ 
dure abolished all formal distinctions 
between actions at law and suits in 
equity, but they did not abolish the 
difference between substantive legal 
and equitable rights. 

U.S.—Humble Oil & Refining Co. v. 
Sun Oil Co., CA..Tex., 191 F.2d 
706. 

38. U.S.—^Pettyjohn v. Pettyjohn, C. 
A.Mo., 192 F.2d 322—Pearce v. 
Pennsylvania IL Co., C.C.A.Pa., 162 
F.2d 524, certiorari denied 68 S.Ct. 
71, 332 U.S. 766, 92 L.Bd. 360— 
Hunteman v. New Orleans Public 
Service, C.C.A.La^ 119 F.2d 465, 
certiorari denied 62 S.Ct. 89, 314 
U.S. 647, 86 L.Ed. 519. 
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Keyes Fibre Co. v. Chaplin Corp., 
D.aMe., 76 F.Supp. 981—McMichael 
V. U. S.. D.C.Ala., 63 F.Supp. 698 
—^American Surety Co. of New 
York V. Edwards & Bradford Lum¬ 
ber Co., D.C.Iowa, 57 F.Supp. 18— 
Ferd. Mulhens, Inc. v. Higgins, D. 

C. N.Y., 65 F.Supp. 42—^Red Top 
Trucking Corporation v. Seaboard 
Freight Lines, D.C.N.Y., 36 F.Supp. 
740—Carter Oil Co. v. Wood, D.C. 
Ill., 30 F.Supp. 876. 

Arizona Lead Mines v. Sullivan 
Mming Co., D.CIdaho, 3 F.R.D. 136. 

Methods of exercising Jurisdiction 
Rules were not designed to enlarge 
jurisdiction of federal courts but 
merely to prescribe method by which 
jurisdiction of such courts is to be 
exercised. 

U.S.—U. S. V. Krasnov, D.C.Pa.. 109 F. 
Supp. 143. 

Cramp Shipbuilding Co. v. U. S., 

D. C.Pa., 11 F.R.D. 666, cause re¬ 
manded on other grounds, C.A., 193 
F.2d 469. 

Attainment of purpose 
Purpose of Federal Rules to obvi¬ 
ate a multiplicity of suits and to pro¬ 
vide economy, efficiency, and conven¬ 
ience in judicial procedure, should be 
attained only within scope of federal 
jurisdiction. 

U.S.—^Robinson Bros. & Co. v. Tygart 
Steel Products Co., D.C.Pa., 9 F.R. 
D. 468. 

Joinder 

Notwithstanding the convenience 
of extensive joinder, federal courts 
must observe the established bound¬ 
aries of federal Jurisdiction which 
the Federal Rules do not enlarge. 
U.S.—^Reese v. Akers Motor Lines, 
D.C.Ga., 7 F.R.D. 682, aflirmed, C.C. 
A., Akers Motor Lines v. Newman, 
168 F.2d 1012, certiorari denied 69 
S.Ct. 131, 335 U.S. 868, 93 L.Ed. 
406. 
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deemed not to confer on the court any authority to 
enlarge or dimmish the jurisdiction of the federal 
courts.29 . So, the Federal Rules do not affect the 
jurisdiction or deal with the powers of the appellate 
courts.49 The Rules of Procedure cannot enlarge 
the jurisdiction given by a statute waiving sovereign 
immunity,'^! and a federal court’s jurisdiction of an 
action against the government, as limited by a stat¬ 
ute restricting the issues to be adjudicated therein 
to those between the claimant and the government 
is unaffected by the Federal Rules.‘^2 

Effect is given to an express provision in such 
Rules that they shall not be construed to extend or 
limit the jurisdiction of the district courts of the 
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United States, or the venue of actions therein,^® 
and under such provision, the federal court must 
have jurisdiction of an action before the Rules of 
Procedure may apply thereto.^^ However, the Rule 
providing that the jurisdiction of the federal courts 
shall remain unaffected must be read in conjunction 
with other Rules permitting additional parties to be 
brought in and the provision that the Rules shall be 
construed to secure the just, speedy, and inexpensive 
determination of actions.^® 

Federal courts being courts of limited jurisdiction, 
as discussed in Federal Courts § 6, in order to prose¬ 
cute a case therein their jurisdiction must be made 

to appear^® clearly^^ and affirmatively.^2 


39. U S.—^U. S. V. Sherwood, N.Y., 
61 S.Ct. 767, 312 U.S. 684, 86 L Ed. 
1058. 

Lowe V. U. S., D.C.N.J., 37 F. 
Supp. 817. 

40- U S.—^Audi Vision, Inc., v. RCA 
Mfg. Co., C.CA.N.T., 136 F.2d 621, 
147 A.L.R. 574. 

Scope of review 

Federal Rules of Civil Procedure 
were not intended to broaden the 
scope of review of decisions of dis¬ 
trict courts. 

U.S.—Morgenstern Chemical Co. v. 
Schering: Corp., C,A.N.J., 181 F.2d 
160. 

Time for appeal 

Supreme court had statutory au¬ 
thority to promulgate amended Rule 
73(a) which requires that in an ac¬ 
tion in which an agency of the Unit¬ 
ed States is a party, the time permit¬ 
ted for appeal from a district court 
to court of appeals is sixty days 
from entry of Judgment appealed, 
and Rule does not enlarge or abridge 
the jurisdiction of the court of ap¬ 
peals but merely Implements its ju¬ 
risdiction over the subject matter 
which congress has conferred by pro¬ 
viding the procedure for review. 

U S.—Hart v. Knox County, Tenn., 

C. A.Tenn., 171 F.2d 45. 

41. U.S.—^Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

Where the procedure is Jurisdictional 
The special statute conferring on 
the district court jurisdiction of 
claims against the United States in 
certain cases also lays down the pro¬ 
cedural requirements for Invoking 
that jurisdiction, and Federal Rules 
of Civil Procedure cannot be ap¬ 
plied so as to change those require¬ 
ments, since so doing would in effect 
change the jurisdiction of the court. 
U.S.—Mount Tivy Winery v. Lewis, 

D. C.Cal., 42 F.Supp. 636—^Lowe v. 
U. S., D.C.lSr.J., 37 F.Supp. 817. 

42. U.S.—^Donovan v. McKenna, D.C. 
Mass., 80 F.Supp. 690. 


43. U.S.—^Vaughan v. Empresas 

Hondurenas, S. A., C.A.Tex., 171 F. 
2d 46—^Dan Cohen Realty Co. v. 
National Savings & Trust Co., C. 

C. A.Ky., 126 F.2d 288—Doyle v. 

Loring, C.C.A.Tenn., 107 P.2d 337, 
certiorari denied 60 S.Ct. 808, 309 
U.S. 686, 84 L.Ed. 1029—Texas 

Bmp. Ins. Ass’n v. Pelt, C.C.A., 160 
F. 227, 160 A.L.R. 931. 

Murphy v. Hotel & Restaurant 
Bmp. & Bartenders Intern. Union, 
DC.Mich., 102 F.Supp. 488—Nye 
Rubber Co. v. V. R. P. Rubber Co., 

D. C.Ohio, 81 F.Supp. 635—Scientific 
Mfg. Co. V. Walker, D.C.Pa., 40 F. 
Supp. 466—^Richard v. Franklin 
County Distilling Co., D.C.Ky., 38 
F.Supp. 613—Lowe v. U. S., D.C.N. 
jr., 37 F.Supp. 817—Martin v. Lain 
Oil & Gas Co., D.C.I11., 36 F.Supp. 
262—Salvatorl v. Miller Music, D. 

C. N.T., 35 F.Supp. 846—Red Top 
Trucking Corporation v. Seaboard 
Freight Lines, D.C.N.Y., 36 F.Supp. 
740. 

Rutherford v, Pennsylvania 
Greyhound Lines, D.C.Ohio, 7 P.R, 

D. 245—^McDonald v. Dykes, D.C. 
Pa., 6 F.R.D. 569, affirmed, C.C.A., 
163 P.2d 828. 

Equal application 

Federal Rules of Civil Procedure 
prescribing that the Rules shall not 
be construed to extend or limit the 
jurisdiction of the United States dis¬ 
trict courts or venue of actions 
therein applies equally to jurisdic¬ 
tion and to venue. 

U.S.—^McGrath v. Lund’s Fisheries, 
Inc., D.C.Del., 170 F.Supp. 173. 

Meaning of Enle 

Rule 82, providing that Federal 
Rules shall not be construed to ex¬ 
tend or to limit jurisdiction of fed¬ 
eral district courts or venue of ac¬ 
tions therein, means that the Federal 
Rules and district court rules estab¬ 
lished thereunder shall neither lim¬ 
it nor extend c<mipetence of the 
courts as provided by federal stat¬ 
ute. 


U.S.—^Marks v. Pennsylvania R. Co., 
D.C.N.Y., 8 P.R.D. 242. 

Buie not violated 

Federal Rule 4(f) providing that 
process may be served anywhere 
within territorial limits of the state 
in which the district court is held 
does not enlarge or diminish venue of 
district court, or Its power to decide 
issues in suit, which is jurisdiction 
of subject matter, to which Federal 
Rule 82 refers, but serves only to 
Implement jurisdiction over subject 
matter which congress has conferred 
by providing a procedure by which 
defendant may be brought into court 
at place where congress has declared 
that suit may be maintained, while 
Rule 82 refers to venue and juris¬ 
diction of subject matter of district 
court as defined by statutes; as so 
construed the two Rules are consist¬ 
ent and do not conflict vrith statute 
fixing venue and jurisdiction of dis¬ 
trict courts. 

U.S.—^Mississippi Pub. Corp. v. Mur- 
phree, Miss., 66 S.Ct. 242, 326 U.S. 
438, 90 L.Ed. 185. 

44. U.S.—Zeller v. Folsom, D.C.N. 
Y., 160 F.Supp. 615. 

45. U.S.—U. S., for Use and Benefit 
of Jones Contracting Co. v. Skli¬ 
ken, D.aOhio, 63 F.Supp. 14. 

46. U.S.—^American Distilling Co. v. 
City of Sausalito, D.C.Cal., 73 F. 
Supp. 620. 

Necessity of jurisdictional averments 
in complaint see infra § 26S et seq. 
Presumptions as to jurisdiction see 
infra § 449. 

47. U.S.—^Warner v. Maddox, D.C. 
Va., 68 F.Supp. 27. 

48. U.S.—Le Mieux Bros. v. Tre- 
mont Lumber Co., C.C.A.La., 140 
F.2d 387. 

Hickman v. U. S., D.C.La., 135 
F.Supp. 919, reargument denied 140 
F.Supp. 759—^Rice v. Sioux City 
Memorial Park Cemetery, D.C.Iowa, 
102 F.Supp. 658. 
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§ 20. -Time Rules Take Effect 

The Federal Rules of Civil Procedure became effective 
■on September 16, 1938, and govern not only actions 
brought after such date, but also all further proceedings 
in actions then pending, except where the court deter- 
inlnes that such retroactive application would not be 
feasible or would work Injustice. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., became effective on September 16, 1938,^^ and 
they govern all actions brought after such date.^O 
Amendments to the Rules take effect as of the time 
specified.51 

Cases pending on effective date. Under Rule 86 


of the Federal Rules of Civil Procedure so provid¬ 
ing, the Rules govern not only actions brought 
after they became effective, but also all further 
proceedings in actions then pending but the 
Rules or amendments thereof will not be applied 
to pending cases to the extent that, in the opinion 
of the court, their application in a particular action 
pending when the Rules took effect would not be 
feasible or would work injustice, in which event 
the procedure before the effective date of the Rules, 
or of a particular set of amendments, is in effect.®^ 

This provision for application of the Rules to 


49. D.C.—^Fraser v. Doing:, 130 F.2d 
617, 76 U.S.App.D.a 111. 

sa IT.S.—^Albion-Idaho Land Co. v. 
Adams, D.C.Idaho, 68 F.Supp. 679. 

C. J. Wieland & Son Dairy Prod¬ 
ucts Co. V. Wickard, D.C.Wls., 4 F. 
H.D. 260. 

61. U.S.—Ashley v. Keith Oil Corp., 
D.C.Mass., 7 F.R.D. 689. 

After adJonrumeiLt of session 

“Adjournment,” within amendment 
to Federal Rules providing: that 
amendments would take effect three 
months subsequent to adjournment 
of first regular session of 80th Con¬ 
gress, meant adjournment sine die. 
U.S.—^Ashley v. Keith Oil Corp., D.C. 
Mass., supra. 

Application of original Rule 

Proposed revision of federal Rule 
12(b) was not effective in December, 
1947, and, until the amendment was 
operative, the original Rule was to 
be administered. 

U.S.—Minor v. Minor, D.C.Neb., 74 
F.Supp. 816. 

62. U.S.—John R. Alley & Co. v. 
Federal Nat. Bank of Shawnee, 
Shawnee County, Okl., C.C.A.Okl., 
124 F.2d 996—^Automobile Ins. Co. 
of Hartford, Conn., v. Springfield 
Dyeing Co., C.C.A.Pa., 109 F.2d 533. 

Application of Levis, D.C.Md., 46 
F.Supp. 627—^National Surety Cor¬ 
poration V. City of Allentown, D.C. 
Pa., 27 F.Supp. 616—^Francis v. 
Humphrey, D.C.Ill., 25 F.Supp. 1. 

Baker v. Sisk, D.C.Okl., 1 F.R.D. 
232—^American Fomon Co. v. Unit¬ 
ed Dyewood Corporation, D.C.N.T., 
1 P.R.D. 171. 

"Further proceedings” 

(1) The term “further proceed¬ 
ings” will be liberally interpreted. 
U.S.—John R. Alley & Co. v. Federal 

Nat. Bank of Shawnee, Shawnee 
County, Okl., C.C.A.Okl., 124 F.2d 
996. 

(2) “Further proceedings” clearly 
means those occurring after the ef¬ 
fective date of the Rules. 

D.C.—Schlaefer v. Schlaefer, 112 F. 
2d 177, 71 App.D.a 360, 130 A.L.R. 
1014. 


"Pending” 

That IS “pending,” within Rule de¬ 
claring that so far as just and prac¬ 
ticable Federal Rules of Criminal 
Procedure shall govern all proceed¬ 
ings pending at the time of their 
adoption, which has not been decided 
or finally determined. 

U.S.—U. S. V. Claus, D.C.N.Y., 5 F.R. 
D. 278. 

Case still in pleading stage was 
governed by the Rules, notwithstand¬ 
ing that complaint and motion to dis¬ 
miss were filed prior to effective 
date of Rules. 

U.S.—Thermex Co. v. Lawson, D.C. 
Ill., 25 F.Supp. 414—Francis v. 
Humphrey, D.C.I11.. 25 F.Supp. 1. 
Belief from Judgment 
Amended Rule empowering court 
on motion made within reasonable 
time to relieve from judgment would 
be applied in considering motion in 
nature of bill of review to vacate de¬ 
fault judgment under price control 
act and regulation, even though Rule 
as amended did not take effect until 
after default had been entered. 
U.S.—U. S. V. Miller, D.C.Pa., 9 F.R. 
D. 606. 

53. U.S.—^Automobile Ins. Co. of 
Hartford, Conn., v. Springfield Dye¬ 
ing Co., C,C.A.Pa., 109 F.2d 633— 
Harris v, Biszkowicz, C.C.A.Mo., 
100 F.2d 854. 

Purpose of Federal Rule authoriz¬ 
ing district court to permit continua¬ 
tion of former procedure in action 
pending at time of change in proce¬ 
dure was to prevent injustice during 
transition period from old procedure 
to new procedure. 

U.S.—^Preston v. Aetna Life Ins. Co., 
C.A.I11., 174 F.2d 10, certiorari de¬ 
nied 70 S.Ct. 80, 338 U.S. 829, 94 L. 
Ed. 504. 

Discretionary with court 
U.S.—^Doyle v. Loring, C.C.A.Tenn., 
107 P.2d 837, certiorari denied 60 
S.Ct. 808, 309 U.S. 686, 84 L.Ed. 
1029. 

Buies held applicable 
U.S.—^Automobile Ins. Co. of Hart¬ 
ford, Conn., V. Springfield Dyeing 
Co., C.C.A.Pa., 109 P.2d 633. 
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Derrln v. U. S., D.C.Or., 41 F. 

Supp. 530. 

Specific finding 

District court must specifically 
find that application of new Federal 
Rules to a proceeding, whether 
brought prior to effective date of the 
Rules or thereafter, would be unjust 
in order for one complaining of their 
application to raise the question on 
appeal. 

U.S.—John R. Alley & Co. v. Federal 

Nat. Bank of Shawnee, Shawnee 

County, Okl., C.C.A.Okl., 124 P.2d 

996. 

Buies held inapplicable 

(1) The Rules were held to have 
no application in suit to collect in¬ 
come taxes commenced prior to that 
date. 

U.S.—U. S. V. Elliott, D.C.N.Y., 27 F. 

Supp. 253. 

(2) Where action In which bank 
sought to establish claim against 
highway contractor for amount alleg¬ 
edly due on notes was filed in No¬ 
vember, 1937, euad new Rules of Fed¬ 
eral Procedure under which contrac¬ 
tor, notwithstanding statute requir¬ 
ing an independent action to recover 
usury, contended its claim for twice 
the amount of usury paid on notes 
could be asserted as a set-off or 
counterclaim, did not go into effect 
until November, 1938, the claim for 
usury would affect a “substantive 
right” and the new Rules were, 
therefore, not applicable. 

U.S.—U. S. Fidelity & Guaranty Co. 

V. John R. Alley & Co., D.C.Okl., 34 

F.Supp. 604. 

(3) Where appellant had made no 
motion in trial court for judgment 
or request for findings of fact or 
declarations of law, or motion chal¬ 
lenging sufficiency of evidence, took 
no exceptions to any particular rul¬ 
ing, finding, or conclusion, took no 
steps to have bill of exceptions pre¬ 
pared, settled, or allowed, reconstruc¬ 
tion of record was not “feasible” 
within meaning of Rule. 

U.S.—Harris v. Biszkowicz, C.C.A. 

Mo., 100 F.2d 864. 
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pending cases does not authorize or permit retro- the application of the Federal Rules of Procedure 
active ouster of jurisdiction previously established to pending cases, including matters relating to na- 
and made complete;®^ nor do the Rules operate ture and form of remedy,®® joinder of claims and 

retrospectively as to causes of action theretofore remedies,®^ parties,®® and pleading.®^ Also, the ap- 

barred by the statute of limitations.®® plication of the Federal Rules to pending cases 

A variety of procedural questions have been de- has been determined with respect to matters of 

termined in accordance with Rule 86 relating to process,®® evidence,®^ interrogatories,®® dismissal,®® 


64- D.C.—Schlaefer v. Schlaefer, 112 
F.2d 177, 71 App-D.G. 350, 130 A. 
L.R. 1014. 

55. U.S.—^Williamson v. Columbia 
Gas & Electric Corporation, D.C. 
Del., 27 F.Supp. 198, affirmed, C.C. 
A., 110 F.2d 15, certiorari denied 
60 S.Ct. 1087, 310 U.S. 639, 84 L.Ed. 
1407. 

66. U.S.—^American La Prance Fire 
Engine Co., to Use of American 
La France & Foamite Industries 
V. Borough of Shenandoah, D.C. 
Pa., 30 F.Supp. 251, affirmed, C.C. 
A., 115 P.2d 866—Commonwealth 
Trust Co. of Pittsburgh v. Recon¬ 
struction Finance Corporation, D. 
C.Pa., 28 F.Supp. 645. 

Transfer to law side 
Where order of district court, 
transferring case from equity to law 
side of court at time it was entered, 
conformed to rules then in force, it 
would not be abrogated because 
Rules of Civil Procedure abolished 
distinction with respect to forms of 
actions at law and suits in equity. 
U.S.—^Nielson v. Utah Const. Co., 0. 
C.A.Idaho, 104 P.2d 887. 

67. U.S.—^Frissell v. Rateau Drug 
Store, D.C.La., 28 F.Supp. 816. 

68. U.S.—Boysell Co. v. Franco, D.C. 
Ga., 26 F.Supp. 421. 

Saterpleader 

U.S.—Century Ins. Co. v. First Nat. 
Bank, C.C.A.Tex., 102 P.2d 726, cer¬ 
tiorari denied First Nat. Bank v. 
Century Ins. Co., 60 S.Ct. 84, 308 
U.S. 570, 84 L.Ed. 478. 

Prior rules held applicable 

(1) Where judgment In action was 
entered before effective date of Civil 
Rules, procedure as to parties was 
governed by the Conformity Act. 
U.S.—U. S. V. U. S. Fidelity & Guar¬ 
anty Co., Okl., 60 S.Ct. 663, 309 U. 
S. 506, 84 L.Ed. 894. 

(2) Where stockholder's action 
against directors and corporation had 
been dismissed prior to adoption of 
Federal Rules of Civil Procedure, 
Rule relating to Intervention did not 
apply to the litigation, but former 
equity rule applied on motion to re¬ 
open case and to permit interven¬ 
tion. 

U.S.—Rogers v. Hill, D.C,N.T., 34 F. 
Supp. 358. 

(3) An application for interven¬ 
tion argued and submitted before ef¬ 
fective date of new Rules of Civil 


Procedure should be decided under 
old rules under facts presented. 

U.S.—Dolcater v. Manufacturers & 
Traders Trust Co., D.C.N.T., 26 F. 
Supp. 637, appeal dismissed, C.C.A., 
In re Dolcater, 106 F.2d 30. 

(4) In determining whether incum¬ 
bent collector of internal revenue 
was proper plaintiff In action on 
abatement bond given by taxpayer 
to stay collection of taxes which 
bond named former collector as ob¬ 
ligee, Federal Rules of Civil Proce¬ 
dure which became effective after ac¬ 
tion was instituted had no applica¬ 
tion. 

U.S.—Rothensles, to Use of U. S. v. 
Edwin J. Schoettle Co., D.C.Pa., 46 
F.Supp. 348. 

69. U.S.—John R. Alley & Co. v. 
Federal Nat. Bank of Shawnee, 
Shawnee County, Okl., C.C.A.Okl., 
124 F.2d 996—^Weaver v. Mark, C.C. 
A.Ohio, 112 F.2d 917—D'Allessan- 
dro V. Bechtol, C.C.A.Fla., 104 P.2d 
845, certiorari denied 60 S.Ct. 295, 
308 U.S. 619, 84 L.Ed. 617. 

Anderson v. Abbott, D.C.Ky., 61 
F.Supp. 888—U. S. V. Ascher, D.C. 
Cal., 41 F.Supp. 895—Squire v. 
Levan, D.C.Pa., 32 F.Supp. 437— 
Frlgoriflco Wilson De La Argen¬ 
tina V. Weirton Steel Co., D.C.W. 
Va., 31 F.Supp. 218—Stewart-War- 
ner Corporation v. Universal Lu¬ 
bricating Systems, D.C.Pa., 29 F. 
Supp. 846—Shurtz v. Poster & 
Kleiser Co., D.C.Cal., 29 F.Supp. 
162—^Massachusetts Bonding & In¬ 
surance Co. V. Harrisburg Trust 
Co., D.C.Pa., 27 F.Supp. 987—Ther- 
mex Co. V. Lawson, D.C.I11., 26 F. 
Supp. 414. 

Prior law held applicable 

(1) Federal Rules of Civil Proce¬ 
dure will not affect court’s ruling 
on pleadings, all of which were filed 
before the effective date of such 
Rules, notwithstanding provision 
that such Rules shall govern “all 
further proceedings” in actions pend¬ 
ing after such Rules take effect. 

U.S,—^Nieman v. Soltis, D.C.Pa., 24 F. 

Supp. 1014. 

(2) Where case was set down for 
hearing on motion to dismiss bill of 
complaint before effective date of 
Rules of Civil Procedure, court would 
conclude case in accordance with 
equity procedure in effect at time 
bill of complaint was filed. 

U.S.—^New Tork Life Ins. Co. v. Mor¬ 
ris, D.aPa., 26 F.Supp. 604. 
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(3) Pleadings in a case which was 
filed and tried before the Rules of 
Civil Procedure existed were to be 
interpreted according to the law then 
obtaining. 

U.S.—City of El Paso v. West, C.C.A. 
Tex., 104 F2d 96, certiorari denied 
60 S.Ct. Ill, 308 US. 587, 84 L.Ed. 
492, and West v. City of El Paso, 
60 S.Ct. Ill, 308 U.S. 587, 84 L.Ed. 
492. 

(4) Motion to dismiss bill and 
counterclaim made, argued, and sub¬ 
mitted for decision in August, 1938, 
was a past proceeding on September 
16, the effective date of new Rules of 
Civil Procedure and not a “further 
proceeding” within meaning of such 
Rules, and hence was governed by 
the former procedure. 

U.S.—^Leach v. Ross Heater & Manu¬ 
facturing Co., C.C.A.N.T., 104 P.2d 
88 . 

Presentation of affirmative defenses 
U.S.—U. S. V. Ascher, D.C.Cal., 41 F. 
Supp. 895. 

Motion for bill of particulars 
U.S.—Tarbet v. Thorpe, D.C.Pa., 25 
F.Supp. 222. 

60. U.S —^Mount Tivy Winery v. 
Lewis, D.C.Cal., 42 F.Supp. 636, 
affirmed, C.C.A., 134 P.2d 120. 

61. U.S.—Hunter v. Derby Poods, C. 
C.A.N.T., 110 F.2d 970, 133 A.L.R. 
255. 

Clair V. Philadelphia Storage 
Battery Co., D.C.Pa., 27 F.Supp. 
777. 

62. U.S.—^Looper v. Colonial Cover¬ 
let Co., D.C.Tenn., 29 F.Supp. 125 
—Boysell Co. v. Colonial Coverlet 
Co., D.C.Tenn., 29 F.Supp. 122. 

BtUes held inapplicable 
With respect to interrogatories, 
court would not apply Federal Pro¬ 
cedural Rules to action which was 
begun before effective date of Rules 
and in which no complaint or any 
pleading of a similar nature had been 
filed with the court, since to do so 
would automatically destroy the ac¬ 
tion. 

U.S.—C. P. Simonin’s Sons v. Amer¬ 
ican Can Co., D.C.PaL, 26 F.Supp. 
420. 

63. Prior occurrence 

Civil Procedure Rule pertaining to 
effect of dismissal of actions was in¬ 
applicable to dismissal occurring pri¬ 
or to effective date of Rule. 

U.S.—Reconstruction Finance Corpo¬ 
ration V. Barnett, C.C.A.Ind., 118 
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trial, findings, judgment,®® and taxing of costs.®*^ 
§21. Local Rules of District Courts 

District courts have power to make additional rules 
not inconsistent with the Federal Rules of Civil Proce¬ 
dure, and local district rules adopted before the effective 
date of the Federal Rules and not inconsistent with them 
remain in force. 


Although the Federal Rules of Civil Procedure 
regulate many matters of practice arising in the dis¬ 
trict courts, under Rule 83 thereof district courts 
have power to make additional rules not inconsistent 
with the Rules provided.®® So the district courts 
have power to promulgate rules with respect to 


F.2d 190, certiorari denied Barnett 
V. Reconstruction Finance Corpo¬ 
ration, 62 S.Ct. 81, 314 U.S. 641, 86 
Li.Ed. 515, rehearing: denied 62 S. 
Ct. 132, 314 U.S. 709, 86 L.Ed. 566. 

64. U.S.—^Automobile Ins. Co. of 
Hartford, Conn., v. Springfield 
Dyeing Co., C.CJ^.Pa., 109 F.2d 633. 

Jury 

Where action for damages from 
copyright Infringement was brought 
to issue prior to effective date of 
new Rules of Civil Procedure, but 
case had not been tried prior to that 
date, right to jury trial was not 
“waived” by a failure to demand 
such trial under new Rules. 

U.S.—^Universal Pictures Corporation 
V. Marsh, D.C.W.Va., 36 F.Supp. 
241. 

Motion, for directed verdict 
U.S.—^^tna Casualty & Surety Co. v. 
First Nat. Bank, C.C.A.Pa., 103 F. 
2d 977, 

65. U.S.—Hill V. Ohio Casualty Ins. 
Co., C.C.A.Tenn., 104 F.2d 695. 

66- U.S.—Lockwood V. Hercules 
Powder Co., C.A.Mo., 172 F.2d 776 
—Blcknell v. Lloyd-Smith, C.C.A. 
N.T., 109 P.2d 627, certiorari de¬ 
nied Lloyd-Smith v. Bicknell, 61 
S.Ct. 15, 311 U.S. 660, 86 L.Ed. 416. 
Motion for relief from Jndgrment 
Where complaints were filed and 
default Judgments entered before 
amended federal rule became effec¬ 
tive liberalizing the time for mo¬ 
tion for relief from Judgment for 
mistake, inadvertence, surprise, or 
excusable neglect, and requiring only 
that motion be made within a rea¬ 
sonable time, the amended Rule 
would be applied in considering bills 
of review to set aside the defaults. 
XJ.S.—U. S. V. Backofen, C.A.N.J.. 176 
F.2d 263. 

67. U.S.—U. S., for Use of Wadeford 
Electric Co., v. E. J. Biggs Const. 
Co., C.C.A.I11., 116 P.2d 768. 

Solomon v. Welch, D.C.Cal., 28 
F.Supp. 823. 

68 . U.S.—Hicks v. Beklns Moving & 
Storage Co., C.C.A.Wash., 116 F. 
2d 406. 

Fontenot v. Cabot Carbon Co., 
D.C.La., 78 F.Supp. 669—Glllson v. 
Vendome Petroleum Corporation, 
D.C.La., 36 F.Supp. 816—Green v. 
Me-Tex Supply Co., D.C.Tex., 29 
F.Supp. 861—Clair v. Philadelphia 
Storage Battery Co., D.C.Pa., 29 F. 
Supp. 299. 

Stockton Consolidated Feld¬ 


spar Corporation, D.C.Tenn., 1 F.R. 

D. 411. 

Xnherent power 

The venue provision of Federal 
Employers’ Liability Act does not 
take from federal district courts the 
inherent power which all courts have 
to regulate proceeding before them 
in procedural matters. 

U.S.—^Zeth V. Pennsylvania R. Co., D. 

CPa., 7 F.R.D. 612. 

XnooxLsistexicy not shown 

(1) Local rule of a district court 
providing for dismissal of an action 
for want of prosecution by the court 
on its own motion is not inconsist¬ 
ent with rule providing for dismissal 
of an action on the motion of defend¬ 
ant for failure of defendant to prose¬ 
cute, and therefore, such local court 
rule is not invalid. 

U.S.—^Darlington v. Studebaker-Pack- 

ard Corp., C«A.Ind., 261 P.2d 903. 

(2) Local rule of federal district 
court for eastern district of Penn¬ 
sylvania with respect to security for 
cost is not inconsistent with Feder¬ 
al Rules of Civil Procedure and is in 
force. 

U.S.—Zeth V. Pennsylvania R. Co., 

D.C.Pa., 7 F.R.D. 612. 

(3) A local district court rule pro¬ 
viding for entry of a non pros, with¬ 
out prejudice by the clerk, without 
special order, in every action at law 
in which no proceedings towards 
bringing it to issue have been taken 
for three years, is not inconsistent 
with procedural rule permitting a 
defendant to move for dismissal of 
an action for failure of plaintiff to 
prosecute. 

U.S.—^Burns Mortgage Co. v. Stoudt, 

D.C.Pa., 2 F.R.D. 219. 

(4) Rule of federal district court 
enabling a plaintiff to keep his time 
to serve summons and complaint 
open as long as he satisfies court 
that his failure to make service has 
not been due to any lack of diligence, 
and providing that in event of plain¬ 
tiff's failure to keep the time open, 
action shall abate on expiration of 
ninety days is not invalid under Fed¬ 
eral Rules of Civil Procedure as con- 
filcting with rule permitting an en¬ 
largement of time to do an act, the 
time for doing which is fixed by fed¬ 
eral rules or by a notice thereunder. 
U.S.—^Adams v. Jarka Corp., D.C.N.T., 

8 F.R.D. 671. 

(6) An order for use of subpoena 
for taking depositions may be issued 
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ex parte under rule 7 of federal court 
for District of Connecticut, which la 
not invalid as Inconsistent with Fed¬ 
eral Rules of Civil Procedure. 

U.S.—U. S. for Use of Tilo Roofing 
Co. V. J. Slotnik Co., D.C.Conn,, 3 
P.R.D. 408. 

(6) A rule of district court that in 
case of proposed deposition on oral 
examination at place more than one 
hundred fifty miles from courthouse, 
court may require applicant to pay 
expense of attendance of adversary’s 
attorney is valid and is not inconsist¬ 
ent with Federal Rule of Civil Proce¬ 
dure providing for orders for protec¬ 
tion of parties and deponents. 

U.S.—^Moore v. George A. Hormel & 
Co., D.C.N.T., 2 F.R.D. 340. 

(7) Local rule of district court re¬ 
quiring summons and complaint to be 
served on each defendant within 
three months after issuance of sum¬ 
mons or action against him shall 
abate unless order extending time to 
serve summons and complaint has 
been procured before time to effect 
service has expired is not invalid as 
inconsistent with federal rules relat¬ 
ing to enlargement of time and invol¬ 
untary dismissal. 

U.S.—Truncale v. Universal Pictures 
Co., D.C.N.T., 82 F.Supp. 576. 
Bnles construed or applied 

(1) Rule providing that only an 
attorney or proctor of the court may 
enter appearances for parties, sign 
stipulations or receive payment on 
Judgments, decrees, or orders. 

U.S.—Schifrin v. Chenille Mfg. Co., 

C. C.A.N.T., 117 P.2d 92, certiorari 
denied Chenille Mfg. Co. v. Schif¬ 
rin, 61 S.Ct. 1114, 313 U.S. 690, 86 
L.Ed. 1646. 

(2) Rule providing that, where 
there is a procedural question which 
is not expressly covered by federal 
statutes or by Federal Rules of Civil 
Procedure or otherwise covered by 
rules of the local federal courts, the 
question shall be determined, if pos¬ 
sible, by parallels or analogies fur¬ 
nished by such statutes and rules, 
but that, if no such analogies or 
parallels exist, then procedure pre¬ 
vailing in courts of equity of United 
States or, in default thereof, the pro¬ 
cedure which shall then prevail In 
state court should be applied. 

U.S.—^U. S. V. Certain Lands in Bor¬ 
ough of Brooklyn, Kings County, 
State of New York, for the Estab¬ 
lishment of Receiving Barracks, 

D. C.N.T., 39 F.Supp. 91. 
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the taxation of costs and a local court rule pro¬ 
viding that the presentation of unnecessary motions 
which unduly delay the course of an action or failure 
to comply with the Federal Rules of Civil Procedure 
subjects the offender to appropriate discipline is a 
valid exercise of the rule-making power.^O A dis¬ 
trict court rule, while usually a codification of exist¬ 
ing procedure, is not so confined, and within the 
limits of its rule-making power, imposed by statute 
or supreme court rules, the district court may dis¬ 
regard existing practice as freely as congress.*^^ 
Local rules may be adopted by a majority of the 

district judges,'^^ and they may be repealed'^3 i^y the 

same authorityJ^ 


Since district courts are empowered to make such 
additional rules, any local district rules adopted be¬ 
fore the effective date of the Federal Rules of Civil 
Procedure and not inconsistent with them remain 
in force but such rules have been abrogated 
by the Federal Rules of Civil Procedure to the ex¬ 
tent of any inconsistency with the latter.^® 

The authorization to make and amend rules gov¬ 
erning the practice in the district court is intended 
only to cover matters of practice and procedure. 
Under a power to make rules of practice, a district 
court cannot adopt rules which alter the court’s 
jurisdiction,*^® or change statutory or substantive 
law,79 and neither can a district court adopt rules 


69. U.S.—In re Northern Ind. Oil 
Co., C.A.Ind., 192 F.2d 139—Swal- 
ley V. Addressograph-Multigraph 
Corp., CC.A.I11., 168 F.2d 685, cer¬ 
tiorari denied 69 S.Ct. 481, 336 U. 
S. 911, 93 L.Ed. 444. 

70. U.S.—^Deem v. Aero Mayflower 
Transit Co., D.C.Cal., 24 F.R.I>. 16. 

71. U.S.—^Dowling v. Isthmian S. S. 
Corp., CA.Pa., 184 F.2d 758, cer¬ 
tiorari denied 71 S.Ct. 493, 340 U. 
S. 936, 95 L.Bd. 676. 

72- U.S—Superior Fire Ins. Co. v. 
Martin. C.CAIIL, 80 F.2d 276, cer¬ 
tiorari denied Camden Fire Ins. 
Ass'n V. Martin, 56 S.Ct. 938, 298 
U.S. 672, 80 L.Ed. 1394. 

Stockton V. Consolidated Feld¬ 
spar Corporation, I).C.Tenn., 1 F- 
R.D. 411. 

73. U.S.—^U. S. V. Aluminum Co. of 
America, D.C.N.T., 2 F.R.D. 224. 

74. U.S.—Superior Fire Ins. Co. v. 
Martin, C C.A.I11., 80 F.2d 275, cer¬ 
tiorari denied Camden Fire Ins. 
Ass’n V. Martin, 66 S.Ct 938, 298 
U.S. 672, 80 L.Ed. 1394. 

75. U.S.—Gillson v. Vendome Petro¬ 
leum Corporation, D.C.La., 35 F. 
Supp. 815—Clair v. Philadelphia 
Storage Battery Co., D.C.Pa., 29 
F.Supp. 299. 

Stockton V. Consolidated Feld¬ 
spar Corporation, D.C.Tenn., 1 F. 
R.D. 411. 

fuxnlshlnsr of copies 

Provision of Federal Rules of Civ¬ 
il Procedure for furnishing of copies 
of local rules to supreme court of 
United States does not affect validity 
of local rule with respect to securi¬ 
ty for cost adopted prior to promul¬ 
gation of the Federal Rules of Civil 
Procedure, since the requirement of 
the federal rules would not apply 
to a pre-existing rule. 

U.S.—^Zeth V. Pennsylvania R. Co., D. 
C.Pa., 7 F.R.D. 612. 

76. U.S.—Gillson v. Vendome Petro¬ 
leum Corporation, D.C.La., 35 F. 
Supp. 815. 

77. U.S.—U. S. V. Hvass, D.C.Iowa, 


147 F.Supp. 694, reversed on other 
grounds 78 S.Ct. 601, 366 U.S. 670, 
2 L.Ed.2d 496, and appeal dismiss¬ 
ed, C.A., 267 F.2d 812. 

78. U.S.—^Dowling v. Isthmian S. S. 
Corp., C.A.La., 184 P.2d 768, certio¬ 
rari denied 71 S.Ct, 493, 340 U.S. 

935, 95 L.Ed. 676—Standish v. Gold 
Creek Mining Co., C.C.A.Mont., 92 
F.2d 662, certiorari denied Gold 
Creek Mining Co. v. Standish, 68 
set. 476, 302 U.S. 766, 82 L.Ed. 
694—Concord Casualty & Surety 
Co. V. U. S., C.C.A.N.T., 69 F.2d 78, 
91 A.L.R. 886—Woodbury v, An¬ 
drew Jergens Co., C.C.A.N.Y., 61 
F.2d 736, certiorari denied Beren- 
son V. Woodbury, 63 S Ct. 669, 289 

U. S. 740, 77 L.Ed. 1487—Clymer 

V. U. S., C.C.A.C 0 I 0 ., 38 F.2d 581. 
“An authority conferred upon a 

court to make rules of procedure for 
the exercise of its jurisdiction is not 
authority to enlarge that jurisdic¬ 
tion.” 

U.S.—Lowe V. U. S., D.C.N.J., 37 F. 

Supp. 817, 819. 

Time for perfecting appeal 
District court rule attempting to 
require filing of narrative form of 
testimony within forty days after 
entry of decree appealed from, and 
construed as prohibiting extension of 
time where application is not made 
within such period, was held invalid 
as depriving court of jurisdiction 
conferred by congress. 

U.S.—^Alliance Securities Co. v, Kil- 
lits, C.C.A.Ohio, 67 F.2d 480. 

79. U.S.—^Dowling v. Isthmian S. S. 
Corp., C.A.Pa., 184 F.2d 758, cer¬ 
tiorari denied 71 S.Ct. 493, 340 U.S. 

936, 96 L.Ed. 675—Concord Casual¬ 
ty & Surety Co. v. U. S., C.C.A.N.Y., 
69 P.2d 78, 91 A.L.R. 885—Wood¬ 
bury V. Andrew Jergens Co., C.C.A. 
N.Y., 61 F.2d 736, certiorari denied 
Berenson v. Woodbury, 63 S.Ct. 
659, 289 U.S. 740, 77 L.Ed. 1487— 
Clymer v. U. S., C.C.A.C 0 I 0 ., 38 F. 
2d 681. 

Marks v. Pennsylvania R. Co., 
D.C.N.Y., 8 P.R.D. 242. 

25 C.J. p 827 note 16 [a]. 
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Bole held not luconBlstexit with stat¬ 
ute 

U.S.—Zeth V. Pennsylvania R. Co., 
D.C.Pa., 7 P.R.D. 612. 

XkimitatioiL on statutory power of 
circuit judge 

(1) Judges of federal district court 
cannot, by adoption of rules, extend 
and enlarge their powers so as to lim¬ 
it or exclude statutory powers and 
duties of senior circuit judge duly 
designated to hold district court. 
U.S.—Johnson v. Manhattan Ry. Co, 

C. C.A.N.Y., 61 P.2d 934, affirmed in 
part 63 S.Ct. 721, 289 U.S. 479, 77 
L.Ed. 1331. 

American Brake Shoe & Foundry 
Co. v. Interborough Rapid Transit 
Co., D.C.N.Y., 1 F.Supp. 820. 

(2) So, a rule of district court 
purporting to limit judges to work 
designated by senior district judge, 
and a rule requiring application for 
appointment of equity receivers to be 
made to judge holding motion part 
of court, and “to no other judge.” 
were invalid as applied to circuit 
judges assigned to district court pur¬ 
suant to statute. 

U.S.—Johnson v. Manhattan Ry. Co., 
N.Y., S3 S.Ct 721, 289 U.S. 479, 
77 L.Ed. 1331. 

Security for costs 

(1) Local rule of federal district 
court with respect to security for 
cost is subject to federal statute giv¬ 
ing impoverished persons right to 
proceed in forma pauperis without 
security for cost on complying with 
reasonable provision of statute. 

U.S.—Zeth v. Pennsylvania R. Co., 

D. C.Pa., 7 F.R.D. 612. 

(2) Rule providing that, where a 
suit is instituted in forma pauperis 
and fee of plaintiif's counsel de¬ 
pends on the result, the suit cannot 
be prosecuted alone on plaintiffs 
oath of his poverty, but his counsel 
must likewise file such an oath, or 
give security for costs was not in¬ 
valid as requiring the violation of 
any state law. 

U.S.—^U. S. V. Ross, C.C.A.Tenn., 208 
F. 64. 
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which are unreasonable. 80 Rules adopted by a 
district court have the force and effect of laws until 
set aside.8i 

Before the adoption of the Federal Rules of Civil 
Procedure, district courts likewise had power to 
adopt rules for the regulation of their practice to 
the extent that it might be necessary for the ad¬ 
vancement of justice and the prevention of delay in 


proceedings, provided such rules were not in any 
manner inconsistent with any law of the United 
States or any rule prescribed by the supreme court.82 
The provisions of the Conformity Act, considered 
generally infra § 26 attached to any rules so made, 
the rules being required to conform as near as might 
be to state practice,83 and, indeed, the adoption of 
the practice of state courts was proper accord- 


Enforcement of penal jndgrment 
Local rule of district court relat¬ 
ing to executions, exemptions, judg¬ 
ment liens and the like, and making 
state practice applicable thereto, 
deals only with the adjective law 
and does not apply to when and un¬ 
der what circumstances a penal judg¬ 
ment may be enforced by the United 
States. 

U.S.—Smith V. U. S., C.C.A.Wash., 
143 F.2d 228, certiorari denied 66 
S.Ct. 66, 323 U.S. 729, 89 L.Ed. 686. 

80. U.S.—Woodbury v, Andrew Jer- 
gens Co.. C.C.A.N.Y., 61 P.2d 736, 
certiorari denied Berenson v. 
Woodbury, 63 S.Ct 669, 289 U.S. 
740, 77 L.Ed. 1487. 

81. U.S.—^Hicks V. Bekins Moving & 
Storage Co., C.C.A.Wash, 116 P. 
2d 406—Galveston Dry Dock & 
Construction Co. v. Standard Dredg¬ 
ing Co., C.C.A.N.Y., 40 F.2d 442. 

Nash V. Raun, D.C.Pa, 67 F. 
Supp. 212—Glllson v. Vendome Pe¬ 
troleum Corporation, D.C.La., 36 P. 
Supp. 815—In re Wilkin, D.C.Iowa, 
8 P.Supp. 222—Johnson v. Manhat¬ 
tan Ry. Co., D.C.N.Y., 1 F.Supp. 
809, reversed on other grounds, 
C.C.A., 61 P.2d 934, affirmed in part 
53 S.Ct. 721, 289 U.S. 479, 77 L.Ed. 
1331. 

U. S. V. Aluminum Co. of AJtnerl- 
ca, D.C.N.Y., 2 F.R.D. 224. 
Enforcement 

(1) In exercise of its jurisdiction, 
federal district court may enforce 
its own rules In the administration 
of its business. 

U.S.—-McNeil Const Co. v. Living¬ 
ston State Bank, D.C.Mont., 155 F. 
Supp. 658. 

(2) It has been held that a rule 
governing preparation of trial calen¬ 
dars must be applied to all cases 
coming within its provisions until 
repealed by action of majority of 
judges of district. 

U.S.—Superior Fire Ins. Co. v. Mar¬ 
tin, C.C.A.I11., 80 P.2d 276, certio¬ 
rari denied Camden Fire Ins. Ass’n 
V. Martin, 66 S.Ct 938, 298 U.S. 
672, 80 L.Ed. 1394. 

(3) It has also been held that rules 
of court should be strictly enforced 
against unreasonable delays in prose¬ 
cuting causes. 

U.S.—U. S. Fidelity & Guaranty Co. 
V. Helm, C.C.A.Cal., 84 P.2d 546, fol¬ 
lowed in U. S. Fidelity Guaranty 
Co. V. Shepherd, 86 F.2d 1021, and 


rehearing denied U. S. Fidelity & 
Guaranty Co. v. Helm. 85 P.2d 865. 

(4) On the other hand it has been 
held that the presiding judge may 
exercise discretion in enforcement of 
court rule. 

U.S.—^Holmes v. Ginter Restaurant 
Co., C.C.A.Mass., 64 F.2d 876. 

82. U.S.—^Hicks v. Bekins Moving & 
Storage Co., C.C.A.Wash., 116 P.2d 
406—Superior Fire Ins. Co. v. Mar¬ 
tin, C.C.A.I11., 80 P.2d 276, certio¬ 
rari denied Camden Fire Ins. Ass'n 
v. Martin, 56 S.Ct. 938, 298 U.S. 
672, 80 L.Bd. 1394—Concord Casu¬ 
alty & Surety Co. v. U. S., C.C.A. 
N.Y., 69 F.2d 78, 91 A.L.R. 885— 
Woodbury v. Andrew Jergens Co., 
C.C.A.N.Y., 61 F.2d 736, certiorari 
denied Berenson v. Woodbury, 63 
S.Ct. 659, 289 U.S. 740, 77 L.Ed. 
1487—Galveston Dry Dock & Con¬ 
struction Co. V. Standard Dredging 
Co., C.C.A.N.Y.. 40 F.2d 442—Cly- 
mer v. U. S., C.C.AC 0 I 0 ., 38 F.2d 
681—King V. Weiss & Lesh Mfg. 
Co, C.C.A.Tenn., 266 P. 257. 

In re Wilkin, D.C.Iowa, 8 F.Supp. 

222 . 

D.C,—Doherty v. Kalmbach, 87 F.2d 
639, 66 App.D.C. 322—California 

Co-op. Canneries v. U, S., 299 F. 
908, 66 APP.D.C. 36. 

15 C.J. p 904 note 33—26 aJ. p 827 
note 18, p 974 note 92. 

ConstxtLctlou 

The rule of the district court au¬ 
thorizing an offer to permit entry 
of decree, and providing that after 
such offer is made no costs shall be 
taxed against respondent, unless a 
decree for a larger amount than was 
included in the offer is rendered, 
must be construed in the light of the 
federal statute fixing the costs. 

U.S.—The Bluefields, D.C.Ala., 273 F. 
268. 

Prior district court rule must give 
way to a subsequent equity rule with 
which it is at variance. 

U.S.—Buck v. Case, D.C.Wash., 24 F. 
Supp. 541, appeal dismissed in part 
Buck V. Gallagher, 59 S.Ct. 145, 
305 U.S. 669, 83 L.Ed. 368, reversed 
on other grounds 69 S.Ct. 740, 307 
U.S. 96, 83 L.Ed. 1128. 

Goncnrxeuoe of a majority of the 
circuit judges, required by the equi¬ 
ty rule permitting district courts to 
adopt further rules, is not necessary 
for the validity of a rule other than 
an equity rule. 


U.S.—Johnson v Manhattan Ry. Co, 
D.C.N.Y., 1 P.Supp. 809, reversed 
on other grounds, C.C.A., 61 F.2d 
934, affirmed in part 63 S.Ct. 721, 
289 U.S. 479, 77 L.Ed. 1331. 

Boles upheld 

(1) Rule declaring what disburse¬ 
ments shall be taxed as costs. 

U.S.—^Williams v. Sawyer Bros., C C. 
A.N.Y., 61 F.2d 1004, 81 A.L R. 1527. 

(2) Rule depriving plaintiff of ab¬ 
solute right to discontinue equity 
suit after issue joined, even though 
defendant could not have affirmative 
relief under pleadings. 

U.S.—Bronx Brass Foundry v. Irving 
Trust Co., N.Y., 56 S.Ct. 461, 297 
U.S. 230, 80 L.Ed. 657. 

(3) Rule relating to depositions de 
bene esse, and providing that “upon 
the return of a commission the clerk 
shall open and file it forthwith in 
his office and give notice thereof by 
mail to the counsel for the respec¬ 
tive parties, and any motion to sup¬ 
press such commission must be made 
within 10 days after the mailing of 
said notice.'* 

U.S.—Louis Werner Stave Co. v. Mar- 
den, Orth & Hastings Co., C.C.A. 
N.Y., 280 P. 601. 

(4) Rule requiring any amended 
pleading to be filed within ten days 
thereafter, unless for good cause fur¬ 
ther time should be given. 

U.S.—McMullin v. Sheehan, C.C.A.M 0 ., 
96 P.2d 129, certiorari denied 69 S. 
Ct. 67, 806 U.S. 607. 83 L.Ed. 386. 

83. U.S.—Janoske v. Porter, C.C.A. 
Ill., 64 P.2d 958. 

Where the state practice is uncer¬ 
tain, the adoption of a rule more ef¬ 
fectually securing the purpose of the 
state laws on the subject is valid. 
U.S.—^Lowry v. Story, C.C.N.C., 31 F. 
769. 

84. U.S.—Steam Stone-Cutter Co v. 
Jones. C.C.Vt., 13 P. 667, 21 Blatchf. 
138. 

Teese v. Phelps, C.C.Cal., 23 F. 
Cas.No.13,818, McAll. 17. 

26 C.J. p 827 note 19. 

Equity and admiralty practice were 
excluded from the operation of the 
Conformity Act, but were subject to 
the rule that the practice in such 
suits, except as otherwise provided 
by statute, or by rule of court, must 
be according to the principles, rules, 
and usages which belong to courts 
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ingly a rule effecting an unreasonable departure 
from state practice was void.^^ 

On the abolition of the circuit courts and the 
transfer of their jurisdiction to the district courts, 
all rules previously in force in the circuit courts 
were necessarily abrogated.®® 

§ 22. Equity Rules 

Prior to adoption of the Federal Rules of Civil Pro¬ 
cedure, Equity Rules and applicable statutory provisions 
governed equity practice and procedure in the federal* 
courts. 

Prior to the adoption of the Federal Rules of 
Civil Procedure, equity practice and procedure in 
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the federal courts were regulated by statutory pro¬ 
visions, by the rules promulgated by the supreme 
court of the United States, and by the local rules of 
the district courts not inconsistent therewith.®*^ The 
former Equity Rules, which have been supplanted by 
the Rules of Civil Procedure for district courts,®® 
were adopted by the supreme court in the exercise 
of its statutory authority, and its inherent power, 
to regulate by rules the modes of proceeding in 
equity.®® These Rules governed the equity jurisdic¬ 
tion of the federal district courts.®® Their purpose 
was to simplify equity pleading and practice,®i to 
reduce expenses and prevent delay,®® and to pre¬ 
scribe the procedure to be followed in cases within 


of equity and of admiralty, respec¬ 
tively. 

U.s.—Gaines v. Relf, La., 16 Pet. 9, 
10 L.Bd. 642. 

21 C.J. p 356 note 46. 

Subsequent obansres in state practice 

(1) The mere adoption of the state 
practice with respect to any matter 
does not require that subsequent 
changres in the state practice be fol¬ 
lowed. 

Xj.s.—Boston & M. B, R. Co. v. Gokey, 
Vt., 28 S.Ct. 667. 210 U.S. 165. 62 
L.Bd. 1002. 

In re Craig*, N.J., 6 P.Cas.No. 
8,326, Pet.C,C. 1. 

(2) However, although a statute 
allowing district courts to adopt by 
general rules such state laws as may 
be in force in relation to remedies 
on judgments presupposes some ac¬ 
tion by court, the use of the phrase 
**by general rules” Indicates that 
court may Incorporate whole proce¬ 
dure in bulk; hence a rule adopting 
such proceedings supplementary to 
execution "as are now or may be 
hereafter provided” by the state laws 
was valid and warrants resoi*t to 
subsequent provisions of the state 
law relating to supplementary pro¬ 
ceedings. 

U.S.—Capital Co. v. Fox, C.C.A.N.T., 
86 F.2d 97, 106 A.L.R. 876. 

85. U.S.—Eley v. Gamble, CC.A.Va., 
75 F.2d 171. 

86. U.S.—^Ross V. Grafton Power Co., 
D.C.Vt., 60 P.2d 663. 

87. U.S.—General Electric Co. v. 
Marvel Rare Metals Co., Ohio, 63 
S.Ct 202, 287 U.S. 430, 77 L.Ed. 408 
—^Barber Asphalt Paving Co. v. 
Standard Asphalt & Rubber Co., 
Ill., 48 S.Ct 183, 276 U.S. 372, 72 
L.Ed. 318—Story v. Livingston, La., 
13 Pet 369, 10 L.Ed. 200-—Poult- 
ney v. City of La Fayette, La., 12 
Pet 472, 9 L.Ed. 1161—McDonald 
V. Smalley, Ohio, 1 Pet 620, 7 L. 
Ed. 287. 

American Cyanamid Co. v. Wil¬ 
son & Toomer Fertilizer Co., C.C.A. 


Fla., 62 F.2d 1018, certiorari de¬ 
nied 63 S.Ct 696, 289 U.S. 736, 77 
L.Ed. 1483—Childs v. Ferguson, 
Neb., 181 F. 796, 104 C.CA.. 305. 

Martindale v. Waas, C.C.Minn., 
11 F. 661, 33 McCrary 637. 

88. U.S.—^Pizzano v. Knowles & Co., 
D.C.Mass., 37 F.Supp. 118—^E. Clem¬ 
ens Horst Co. V. Federal Mut Lia¬ 
bility Ins. Co., D.C.Mass., 33 F. 
Supp. 698—Grauman v. City Co. of 
New York, D.C.N.T., 31 F.Supp. 172 
—^Fried V. Warner Bros. Circuit 
Management Corporation, D.C.Pa., 
26 F.Supp. 603—^Nichols v. San¬ 
born Co., D.C.Mass., 24 F.Supp. 908. 

Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D.C.N.J., 1 F.R.D. 
718. 

However, it has been held that the 

federal district court is still subject 

to Equity Rules. 

U.S.—Tri-Plex Shoe Co. v. Cantor, D. 
C.Pa., 27 F.Supp. 295. 

89. U.S.—Christopher v. Brussel- 
back, Ohio, 58 S.Ct 360, 302 U.S. 
600, 82 L.Ed. 388. 

Former Federal Equity Rules gener¬ 
ally see Equity § 6. 

Particular rules held valid 

U.S.—Supreme Tribe of Ben Hur v. 
Cauble, Ind., 41 S.Ct 838, 265 U.S. 
356, 66 L.Ed. 673. 

Radio Corporation of America 
V. E. J. Edmond & Co., D.aN.T., 
18 F.2d 281. 

Howard v. Leete, Ky., 267 F. 918, 
169 C.C.A, 68—Audiffren Refriger¬ 
ating Mach. Co. V. General Elec¬ 
tric Co., D,C.N.J., 246 F. 783. 

90. U.S.—^Dehne v. Hillman Invest¬ 
ment Co., C.C.A.Pa., 110 F.2d 456— 
Albert Weinbrenner, Inc., v. Finne, 
C.CJA.Or., 106 F.2d 272—Cage v. 
Cage, C.CA-Tex., 74 F.2d 377— 
Procter & Gamble Co. v. J. L. Pres¬ 
cott Co., D.C.N,J., 59 F.2d 773— 
Howard v, Texas Co., D.C.Tex., 48 
P.2d 888—^Adam Schumann Asso¬ 
ciates V. City of New York, N.Y., 
40 F.2d 216, certiorari denied 51 S. j 
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Ct. 20, 282 U.S. 888, 76 L.Bd. 746— 
Carnegie Steel Co. v. Colorado Fuel 
& Iron Co., C.C.A.C 0 I 0 ., 14 F.2d 1. 
certiorari denied 47 S.Ct. 240, 273 
US. 731, 71 L.Ed. 863—Walker v. 
Wilkinson, C.C.A.Tex., 3 F.2d 867, 
certiorari denied Walker v. Wil¬ 
kinson. 45 S.Ct 636, 268 U.S. 701. 
69 L.Ed. 1165—Individual Drinking 
Cup Co. V. Union News Co., N.Y., 
260 F. 626, 162 GC.A. 641-—E. G. 
Staude Mfg. Co. v. Labombarde, N. 
H, 243 F. 362, 166 C.C.A. 142. 

Siano v. Havering, D.C.N.J., 18 
F.Supp. 776, 

Necessity for notice under Equity 
Buies 

U.S.—Cage V, Cage, C.C.A.Tex., 74 F. 
2d 377. 

91. U.S.—Century Distilling Co. v. 
Continental Distilling Co., C.CA- 
Pa., 106 F.2d 486, certiorari denied 
Century Distilling Co. v. Continen¬ 
tal Distilling Corporation, 60 S. 
Ct 681, 809 U.S. 662. 84 L.Bd. 1010. 

Llndley v. Denver, Ohio, 269 F. 
83, 170 C.C.A, 161. 

Manner of simpllfsrlng 

The purpose of the Equity Rules 
was to simplify equity pleading and 
practice by limiting the pleadings to 
a statement of ultimate facts with¬ 
out evidence and by uniting in one 
action as many Issues as could con¬ 
veniently be disposed of. 

U.S.—Century Distilling Co. v. Conti¬ 
nental Distilling Co., supra—^Util¬ 
ities Service v. Walker, C.C.A.Pa., 
78 F.2d 18. 

Van Kannel Revolving Door Co. 
V. General Bronze Corporation, D. 
C.N.Y., 18 F.Supp. 718. 

To do equity 

Equity Rules were promulgated 
to do equity, not to defeat it. 

U.S.—Chase Nat Bank of City of 
New York v. Sayles, D.C.R.L, 30 
F.2d 178. 

92. U.S.—^Deutsch v. Southern Im¬ 
provement & Securities Corpora¬ 
tion, D.C.Tex., 63 P.2d 96. 
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the jurisdiction of the federal courts and it was 
not their purpose to change the jurisdiction of the 
courts.^^ 

The Equity Rules, except when in conflict with 
the Constitution or statutes of the United States, 


had the force and effect of law.9® Under a provi¬ 
sion to that effect in the Equity Rules, where those 
rules did not apply the practice was to conform as 
nearly as might be to the practice at law in regard to 
the particular matter.^^ 


C. CONFORMITY TO STATE PRACTICE IN GENERAL 


§ 23. In General 

Under the Federal Rules of Civil Procedure, which 
superseded the Practice Conformity Act, an action In the 
federal district court is generally governed. In so far as 
practice and procedure are concerned, by federal law and 
the Federal Rules, and not by state law or rules. 

Under the Federal Rules of Civil Procedure, 
where an action is brought in the federal district 
court, questions relating to practice and procedure 


which do not affect substantive rights are generally 
governed by federal and not state law, except as 
the Rules expressly provide otherwise as to certain 
matters,such as Rule 17 (b) relating to the de¬ 
termination of the capacity to sue or be sued, as 
discussed infra § 46. In other words, the federal 
district court in such actions is governed by the 
Federal Rules of Procedure, and not by state rules 


93. U S.—Christopher v. Brussel- 
back, Ohio, 58 S.Ct. 350, 802 U.S. 
600, 82 L.Ed. 388. 

94. U.S.—Christopher v. Brussel- 
back, supra. 

Johnson v. Manhattan Ry. Co., 
C.C.A.N.Y., 61 F.2d 934, affirmed in 
part 53 S.Ct. 721, 289 U.S. 479, 77 
L.Ed. 1331. 

Ohangre In nature of court 

The former Equity Rules were 
held not intended to change the gen¬ 
eral nature and characteristics of a 
court of equity as a court of con¬ 
science in which the granting of re¬ 
lief is largely discretionary, and the 
court is not bound by hard and fast 
rules. 

U.S.—General Excavator Co. v. Key¬ 
stone Driller Co., C.C.A.Ohio, 64 
P.2d 39, affirmed Keystone Driller 
Co. V. General Excavator Co., 54 
S.Ct. 146, 290 U.S. 240, 78 L.Ed. 293, 
mandate denied 54 S.Ct. 556, two 
cases, 291 US. 651, 78 L.Ed. 1045, 
Keystone Driller Co. v. Osgood Co., 
54 S.Ct. 556, 291 U.S. 651, 78 L.Ed. 
1045 and 54 S.Ct. 557, 291 U.S. 661, 
78 L.Ed. 1045. 

95. U.S—Bull V. Adams, C.C.A.Pla., 
17 F.2d 906—Parker Pen Co. v. 
Rex Mfg. Co.. D.C.R.I., 11 F.2d 533 
—Taylor v. Ford Motor Co., D.C. 
Ill., 2 F 2d 473. 

Hann v. Venetian Blind Corpora¬ 
tion. D.C.Cal.. 15 F.Supp. 372. 

96. U.S.—Roosevelt v. Missouri 

State Life Ins. Co., C.C.A.Ark., 70 
P.2d 939—Barber Asphalt Paving 
Co. V. Standard Asphalt & Rubber 
Co., C.C.A.I11., 16 P.2d 751, reversed 
on other grounds 48 S.Ct. 183, 275 
U.S. 372, 72 L.Ed. 318~Bryant 

Bros. Co. V. Robinson, Tex., 149 F. 
321, 79 C.C.A. 259. 

Hann v. Venetian Blind Corpora¬ 
tion, D.C.Cal., 15 F.Supp. 372. 

The El Sol, D.C.N.T.. 45 P.2d 852, 
affirmed, C.C.A., Southern Pac. Co. 
v. U. S., 72 P.2d 212. 
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BiUes held applicable to cases 
brought under the National Prohibi¬ 
tion Act for abatement of liquor nui¬ 
sances. 

U.S.—Kandle v. U. S., C.C.A.N.J., 4 
P.2d 183. 

97. Pa.—^Hill & Suender v. Mill 
Creek Coal Co.. 6 Sch.Reg. 355. 

98. U.S.—Franklin Life Ins. Co. v. 
Falkingham, CA.I11.. 229 F 2d 300 
—^Dealer’s Transport Co. v. Wer¬ 
ner Transp. Co., C.A.Minn, 203 F. 
2d 649—Twin City Hardwood Lum¬ 
ber Co. V. Dreger, C.A.Minn., 199 
F.2d 197—Turner County, S. D., v. 
Miller, C.A.S.D, 170 F.2d 820, cer¬ 
tiorari denied 69 S.Ct. 666, 336 U.S. 
926, 93 LEd. 1087—Knox v. In¬ 
galls Shipbuilding Corp., C.C.A. 
Miss., 158 P.2d 973. 

Pagan v. Pennsylvania R. Co., 
D.C.Pa., 173 F.Supp. 466—Reusing 

V. Turner Aviation Corp., D.C.I11., 
166 F.Supp. 790—Paramount Pic¬ 
tures Corp. V. Holden, D.C.Cal., 166 
F.Supp. 684—^James Talcott, Inc. 
V. Burke, D.C.Ohio, 146 F.Supp. 389 
—^Rosenblum v. Trullinger, D.C. 
Ark., 118 F.Supp. 394—Field v. U. 
S., D.C III., 107 F.Supp. 401—Gle- 
bus V. Fillmore, D.C.Conn., 104 P. 
Supp. 902. 

Taylor v, Reading Co., D.C.Pa., 
23 P.R.D. 186—^Logan v. Holman, 
D.C.N.J., 7 P,R.D. 596. 

Sabstautive and procedural law dis¬ 
tinguished 

In determining whether a federal 
court in a diversity suit should fol¬ 
low state law, if the law significantly 
affects result of a litigation and the 
outcome thereof, it constitutes “sub¬ 
stantive law” of the state and should 
be followed, but if it concerns merely 
the manner and means by which the 
rights of the parties are determined, 
it Is “procedural” or “adjective law” 
of the state and need not be fol¬ 
lowed. 

U.S.—Occidental Life Ins. Co. of Cal. 
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V. Klelhom, D.C.Mich., 98 F.Supp. 
288. 

99. U.S.—Mayle v. Criss, D.C.Pa., 163 
F.Supp. 576. 

1. U.S.—Millet V. Godchaux Sugars, 
Inc., C.A.La., 241 P.2d 264—Em¬ 
ployers Mut. Liability Ins. Co. of 
Wis. V. Blunt, C.A.Tex., 227 F.2d 
312, certiorari denied 76 S Ct. 548, 
350 U.S. 994, 100 L.Ed. 859—les¬ 
sen V. Aetna Life Ins. Co., C.A.I11., 
209 P.2d 453—^National Discount 
Corp. V. O’Mell, C.A.Mich., 194 P.2d 
452—Tozer v. Charles A. Krause 
Mill. Co., C.A.Pa., 189 P.2d 242— 
Sanderson v. Crowley, C.A.Tex., 180 
F.2d 124—Zumwalt v. Gardner, C. 

C. A.MO., 160 P.2d 298—Guthrie v. 
Great Am. Ins. Co., C.C.A.W.Va„ 
151 P.2d 738—^Wachsman v. To¬ 
bacco Products Corp. of New Jei> 
sey, C.C.A.N.J., 129 P.2d 815—West¬ 
moreland Asbestos Co. v. Johns- 
Manville Corporation, C.C.A.N.T., 
113 P.2d 114. 

Bucholz V. Hutton, D.C.Mont., 153 
F.Supp. 62—Flax v. Prudential Life 
Ins. Co. of America, D.C.Cal., 148 
F.Supp. 720—Occidental Life Ins. 
Co. of Cal. V. Kielhom, D.C.Mich., 
98 F.Supp. 288—Republic of China 

V. American Exp. Co., D.CN.Y., 95 
F.Supp. 740, appeal dismissed, C. 
A., 190 F.2d 334, and affirmed, C.A., 
195 F.2d 230—Kuper v. Johns, D.C. 

W. Va., 94 F.Supp. 306—Corthom 
V. Cleghorn, D.C Mo., 91 F.Supp. 326 
—^Klnnebrew v. Louisiana Ice Co., 

D. C.La., 89 F.Supp. 809—^Van Wie 
V. U. S., D C.Iowa, 77 F.Supp. 22— 
Moon V. Pacific Mut. Life Ins. Co., 
D.C.W.Va., 28 F.Supp. 199. 

Trophy Productions v. Sperling, 
D.C.Cal., 17 F.R.D. 416—Syracuse 
Broadcasting Corp. v. Newhouse, 
D.C.N.Y., 14 P.R.D. 168—Brookshire 
V. Pennsylvania R. Co., D.C.Ohlo, 
14 P.R.D. 164—Smedley v. Guy F. 
Atkinson Co., D.C.Neb., 12 F.R.D. 
355—^Woods v. Parsons, D.C.Neb., 7 
P.R.D. 528—^Roth v. Great Atlantic 
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and a decision of a state court pertaining to matters 
of practice is not an authority which the federal 
district court is required to follow.^ 

Thus a federal district court cannot follow the 
practice of the state where it sits, where such prac¬ 
tice differs from the practice established by the 
Federal Rules,3 unless the law relates to a matter 
expressly excepted from the Rules.'* 

State rules not in conflict. On the other hand, the 
federal courts should give effect to state rules of 
practice if not inconsistent with Federal Rules, es¬ 
pecially when such practice serves the ends of es¬ 
tablished federal law.® Moreover, under a statute 
so providing as to proceedings to vindicate civil 
rights, where federal laws are deficient, the common 
law, as modified and changed by the constitution and 
statutes of the state in which the court has juris¬ 
diction, governs to the extent that it is not incon¬ 
sistent with the federal Constitution and laws.® 

State or federal matter involved. The rule that 
matters of practice and procedure in the federal 
courts are governed by federal law and not by state 
law is especially true as to suits based on federal 
legislation.*^ Moreover, it has been held, apart from 
the Rules, that where diversity of citizenship cases 
in the federal court are governed by the federal 
Constitution and statutes, state law cannot limit the 
jurisdiction or restrict the procedure of the federal 
courts in such matters.® While, where a federal 
district court adopts and enforces an obligation 
created by a state, it is bound to enforce it as it 
finds it, it is not bound, beyond that, to strive for 
uniformity of results in procedural niceties with the 
courts of the state.® Even in diversity cases, where 
a right is enforceable in a federal as well as in a 


state court, and the federal court sits as ‘‘another 
court of the state,” the forms and mode of en¬ 
forcing the right may at times vary because the two 
judicial systems are not identical.^® 

Procedure as ^'federal question/^ When a ques¬ 
tion of federal procedure arises in a federal court, it 
is a “federal question” to be determined by that 
court unruled by any decision of a state court or 
state law.ii 

§ 24. Absence of Applicable Rule 

In the absence of a specific provision on a procedural 
matter In the Federal Rules of Civil Procedure, a federal 
district court will conform, as nearly as possible, to the 
state court practice, especially where the rules of the 
district court expressly so direct. 

In the absence of a specific provision on a proce¬ 
dural matter in the Federal Rules of Civil Proce¬ 
dure, a district court will conform, as nearly as 
possible, to the practice of the state courts, especial¬ 
ly where the rules of the district court expressly 
direct the court to do to.^^ Thus, under a civil rule 
of a district court to that effect, when a procedural 
question arises which is not covered by the provi¬ 
sions of any statute of the United States, or of the 
Federal Rules of Civil Procedure, or of the court 
rules, it must be determined, if possible, by the 
parallels or analogies furnished by such statutes 
and rules, but if no such parallels or analogies exist, 
then the procedure heretofore prevailing in courts 
of equity of the United States must be applied; 
and in default of such equity procedure, the proce¬ 
dure of the state courts may then be applied.^® 

This court rule may be deemed to continue the 
underlying purpose of the repealed Practice Con¬ 
formity Act, discussed infra § 26, to avoid judicial 


& Pacific Tea Co., D.C.Ohio, 2 P.R. 
D. 182. 

D.C.—Blackwelder v. Crooks, D.C., 151 
P.Supp. 26, affirmed in part, re¬ 
versed in part on other grounds 252 
P.2d 864, 102 U.S.APP.D.C. 290. 

2. U.S.—B-Amused Co. v. Millrose 
Sporting Club, Inc., D.C.N.T., 168 
P.Supp. 709. 

3. U.S.—^Mutual Ben. Health & Acci¬ 
dent Ass’n V. Thomas, C.C,A.Ark., 
123 P.2d 363. 

4. ICatter held not within exception 

The Louisiana executory process 
is a “civil suit” inter partes and a 
“proceeding In nature of bill in equi¬ 
ty” for foreclosure of a mortgage, 
and does not come within exception 
of Pederal Rules of Civil Procedure 
permitting state law affecting prac¬ 
tice and procedure to be given effect 
in federal court. 


U.S.—Gillson V. Vendome Petroleum 
Corporation, I).C.La., 35 P.Supp. 
815. 

5. U.S.—^Pegemaker v. Ocean Acci¬ 
dent & Guarantee Corporation, D.C. 
Ohio, 47 P.Supp. 660. 

Schram v. Holmes, D.C.Mich., 4 
P.R.D. 119. 

6. Statute held to relate to proce. 
dnre, not Jurisdiction 

U.S.—Dyer v. Kazuhisa Abe, D.C.Ha- 
waii, 138 P.Supp. 220, reversed on 
other grounds, C.A., 256 P.2d 728 
—Schatte v. International AJlliance, 
etc., D.C.Cal., 70 P.Supp. 1008, af¬ 
firmed, C.C.A., 165 P.2d 216. 

7. U.S.—^Lewis v. Quality Coal Corp., 
C.A.Ind., 243 P.2d 769, certiorari 
denied 78 S.Ct. 149, 365 U.S. 882, 2 
L.Ed.2d 113. 

8. U.S.—Pield V. U. S., D.C.I11., 107 P. 
Supp. 401. 


9. U.S.—Levinson v. Deupree, Ky., 
73 S.Ct. 914, 345 US. 648, 97 L. 
Ed. 1319. 

10. U.S.—Levinson v. Deupree, su¬ 
pra—Guaranty Trust Co. of New 
York V. York, N.Y., 65 S.Ct. 1464, 
326 U.S. 99, 89 L.Ed. 2079, rehear¬ 
ing denied 66 S.Ct. 7, 326 U.S. 806, 
90 L.Ed. 491. 

Taylor v. Reading Co., D.C.Pa., 23 
P.R.D. 186. 

11. U.S.—Kellman v. Stoltz, D.C. 
Iowa, 1 P.R.D. 726. 

12. U.S.—Rhodes v. U. S., D.C.N.Y., 
16 P.R.D. 500. 

13. U.S.—^Azarow v. Sherneth Corp., 
D.C.N.Y., 8 P.R.D. 247—Pischer v. 
Karl, D.C.N.Y., 6 P.R.D. 268. 

Pailure of other methods as prerequi. 
site 

U.S.—Stella V. Kaiser, D.C.N.Y., 81 P. 
Supp. 807. 
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improvisation of procedure in a given case where 
federal statutes and rules do not speak.i^ 

§ 25. Rules as to Substantive Law; Substan¬ 
tive Rights 

While a rule requiring the federal courts to follow 
the law of the state as to substantive matters has no 
application to procedural matters, it is otherwise where 
the so-called procedural right materially affects the sub¬ 
stantive right of the parties. 

Under the doctrine of Erie R. Co. v. Tompkins, 
which laid down the broad rule that, except in mat¬ 
ters governed by the federal Constitution or by acts 
of congress, the law to be applied in any case as to 
substantive matters is the law of the state, as dis¬ 
cussed in Federal Courts § 185, the federal district 
court is bound to apply only the substantive laws 
of the state, and is under the obligation to follow 
the federal procedural rules and it is not incum¬ 
bent on the federal courts to follow the state law 
governing strictly procedural rights which relate 
only to the manner and means of enforcing a sub¬ 
stantive right.i7 

However, the supreme court has extended the 
rule of Erie v. Tompkins to so-called procedural 
rights where it has been shown that such rights 
materially affect the substantive rights of the par¬ 
ties.^ ^ The recently adopted view that a federal 
court exercising diversity jurisdiction is in effect 
only another court of the state in which it sits may 


require the court in such cases to follow the pro¬ 
cedural rules in effect in the state courts.^® The 
effect of this doctrine on the application of particu¬ 
lar federal rules of procedure and the extent to 
which the rules by their terms adopt state practice 
are discussed in this title in connection with the 
consideration of particular rules.^O 

State lazvs as rules of decision. The federal stat¬ 
ute making state laws rules of decision for federal 
courts in trials at common law, discussed in Federal 
Courts § 165, does not extend to the procedure or 
practice of those courts.It was to remedy what 
was considered a defect in this particular that the 
Practice Conformity Act was passed .22 Special 
provisions of federal statutes must be followed and 
not the laws or the practice of the state in which 
the court is held, when they are different.23 

§ 26. Practice Conformity Act 

Under the provisions of the former Practice Con¬ 
formity Act, the practice in civil actions at law in the 
federal courts was generally controlled by the practice in 
the courts of the state where the court was sitting. 

Subject to the exceptions set out in the Federal 
Rules of Civil Procedure, the statute whereby con¬ 
gress delegated to the supreme court the power 
to prescribe rules to govern matters of procedure 
in the federal courts, and the subsequent adoption 
of the Rules by the supreme court pursuant thereto, 
superseded the former Practice Conformity Act, 
Rev.St. § 914,24 at least in so far as the former 


14. U.S.—^Di Filippo v. Pennsylvania 

K. Co., D.C.N.T., 7 F.R.D, 730. 

15. U.S.—Erie R. Co. v. Tompkins, 
N.T., 68 S.Ct. 817, 304 U.S. 648, 82 

L. Ed. 1188, mandate conformed to, 
C.C.A., Tompkins v. Erie R. Co., 
98 F.2d 49, certiorari denied 69 S. 
Ct. 108, 306 U.S. 637, 83 L.Ed. 410, 
rehearing denied 69 S.Ct. 229, 306 

U. S. 673, 83 LEd. 436. 

16. U.S.—Jessen v. Aetna Life Ins. 
Co., C.A.I11., 209 F.2d 463—Deupree 

V. Levinson, C.A.Ky., 186 F.2d 297, 
certiorari denied 71 S.Ct 736, 341 
U.S. 916, 96 L.Ed. 1361. 

17. U.S.—Brookshire v. Pennsylva¬ 
nia R. Co., D.aOhio, 14 P.R.D. 154 
—^Andrews v. Helnzman, D.C.Neb., 
8 P.R.D. 48. 

18. U.S.—Cohen v. Beneficial Loan 
Corp., N.J., 69 S.Ct. 1221, 337 U.S. 
641, 93 L.Ed. 1528—Guaranty Trust 
Co. v. York, N.Y., 66 S.Ct 1464, 326 

U. S. 99, 89 L.Ed. 2079, rehearing 
denied 66 S.Ct 7, 326 U.S. 806, 90 
L.Ed. 491—Cities Service Oil Co. 

V. Dunlap, Tex., 60 S.Ct 201, 308 
U.S. 208, 84 L.Ed. 196. 


Gass V. National Container Corp., 
D.CIIL, 171 F.Supp. 441—^Danville 
Bldg. Ass’n of Danville, Ill., v. 
Gates, D,C.I11., 66 F.Supp. 706. 

Brookshire v. Pennsylvania R. 
Co„ D.aOhio. 14 P.R.D. 154. 

19. See Federal Courts § 190. 

20. See, for example, infra §§ 96, 460. 

21. U.S.—U. S. V. Eckford, Ct.CL, 
6 Wall. 484, 18 L.Ed. 920. 

California Prune & Apricot Grow¬ 
ers’ Ass’n V. Catz American Co., 
C.C.A.Cal., 60 F.2d 788, 85 A.L.R. 
1117. 

26 C.J. p 829 note 39. 

22. U.S.—Sanford v. Portsmouth, C. 
C.Mich., 21 F.Cas.No.12,315, 2 Flipp. 
105. 

23. U.S.—^Whitford v. Clark County, 
Mo., 7 S.Ct 306, 119 U.S. 522, 30 L. 
Ed. 600. 

24. U.S.—Sibbach v. Wilson & Co., 
Ill., 61 S.Ct 422, 312 U.S. 1, 85 L. 
Ed. 479. 

Hofheimer v. Mclntee, C.A.I11., 
179 P.2d 789, certiorari denied 
Johnston v. Mclntee, 71 S.Ct 47, 
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340 U.S. 817, 95 L.Ed. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S. 
885, 95 L.Ed. 642—Hydraulic Press 
Mfg. Co. V. Williams, White & Co., 
C.C.A.I11., 166 P.2d 489—Carnegie 
Nat. Bank v. City of Wolf Point, 
C.C.A.Mont, 110 P.2d 669. 

Corpus Juris Secundum cited in 
U. S. V. Certain Tracts of Land in 
Los Angeles, Cal., D.C.Cal., 67 F. 
Supp. 739, 744—^De Rosmo v. Fee¬ 
ney, D.CN.Y., 38 F.Supp. 834—In 
re Utility Consumers Service, D.C. 
N.Y., 38 F.Supp. 102—Granite Trust 
Bldg. Corporation v. Great Atlan¬ 
tic & Pacific Tea Co., D.C.Mass., 36 
F.Supp. 77—^Westmoreland Asbes¬ 
tos Co. V. Johns-Manville Corpora¬ 
tion, D.C.N.Y., 30 F.Supp. 389, ad¬ 
hered to 32 F.Supp. 731, affirmed, 
C.C.A, 113 F.2d 114—^Warren v. In¬ 
dian Refining Co., D.C.Ind., 30 F. 
Supp. 281—Green v. Me-Tex Sup¬ 
ply Co., D.C.Tex., 29 F.Supp. 861— 
Krier v. Muschel, D.C.N.Y., 29 F. 
Supp. 482—^Kravas v. Great Atlan¬ 
tic & Pacific Tea Co., D.C.Pa., 28 
F.Supp. 66. 

Pilgrim V. Biggs, D.C.Tenn., 2 F. 
R.D. 493—Cary v. Hardy, D.C.Tenn., 
1 F.R.D. 366. 
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Conformity Act was inconsistent with the Rules.^S 
Moreover, the Conformity Act was expressly re¬ 
pealed by Act June 25, 1948, c. 646, § 39, 62 Stat. 992. 

Under the provisions of the Conformity Act to 
that effect, practice in civil actions at law in the 
federal courts was generally controlled by the prac¬ 
tice in the courts of the state where the court was 
sitting 6 and the decisions of the state courts on 
matters of procedure were binding on the federal 
courts.27 Apart from such or similar act of con- 
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gress, state laws or rules of practice were of no 
efficacy in the federal courts.^8 

Under the Conformity Act the requirement of 
conformity extended to every step taken in the 
cause, from its commencement to final judgment so 
far as the state laws could be made to apply to the 
federal courts and, since the act required con¬ 
formity to state procedure “existing at the time,’^ the 
federal court was required to follow changes in the 
procedure in the state courts.80 


25. U.S.—state Farm Mut. Automo¬ 
bile Ins. Co. V. Smith, D.C.Mo., 48 
F.Supp. 670. 

26. U.S.—^^tna Ins. Co. v. Kennedy, 
to Use of Bogash, Pa., 57 S.Ct. 809, 
301 U.S. 389. 81 L.Bd. 1177—Spring- 
field Fire & Marine Ins. Co. v. Ken¬ 
nedy, to Use of Bogash, Pa., 67 S. 
Ct. 809, 301 U.S. 389, 81 L.Ed. 1177 
—Liverpool & London & Globe Ins. 
Co., Limited v. Kennedy, to Use of 
Bogash, Pa., 57 S.Ct 809, 301 U.S. 
389, 81 L.Ed. 1177—Chisholm v. 
Gilmer, Va., 57 S.Ct 65, 299 U.S. 
99, 81 L.Ed. 63, rehearing denied 
67 S.Ct 229, 299 U.S. 623, 81 L.Ed. 
458—Tipton v. Atchison, T. &. S. F. 
Ky. Co., Cal., 56 S.Ct 716. 298 U.S. 
141, 80 L.Ed. 1091, 104 A.L.R, 831— 
Mitchell V. Harmony, N.Y., 64 U.S. 
115, 13 How. 116, 14 L.Ed. 76. 

Isgng V. U. S., C.C.A.Md., 109 F. 
2d 131—^Murrell v. Snead & Co., C. 
C.A,N.J., 84 P.2d 966—Commer¬ 

cial Casualty Ins. Co. v. Tetz, C.C. 
A.Or., 82 F.2d 683—Bley v. Gamble, 
C.C.A.Va., 75 F.2d 171—American 
Surety Co. of New York v. Scott, 
C.C.A.Colo., 63 P.2d 961—Prudential 
Ins. Co. of America v. Stack, C.G.A. 

S. C., 60 F.2d 830—^Pacific Coin 

Lock Co. V. Coin Controlling Lock 
Co., C.C.A.Cal.. 31 F.2d 38—Man- 
nion V. U. S. Shipping Board Emer^ 
gency Fleet Corporation, C.C.A.N. 

T. , 9 P.2d 894—Hill v. Wabash Ry. 
Co., C.C.A.MO., 1 P.2d 626. 

U. S. V. Revere Copper & Brass 
Co., D.C.N.Y., 28 F.Supp. 277— 

Dysart v. Remington Rand, D.C. 
Conn., 25 F.Supp. 293—Fuller v. 
American Telephone & Telegraph 
Co., D.C.Mass., 21 F.Supp. 741, af¬ 
firmed, C.C.A., 99 P.2d 620—^Mar¬ 
tin V. Zurich General Accident & 
Liability Ins. Co., D.C.R.I., 16 F. 
Supp. 897—Spencer v. U. S., D.C. 
Mass., 14 F.Supp. 46—^Holyoke Wa¬ 
ter Power Co. v. American Writing 
Paper Co., D.C Mass., 8 F.Supp. 656 
—^Wisdom V. Guess Drycleaning 
Co., D.C.Mlss., 6 F.Supp. 762. 

Hireen v. Interstate Transit 
Lines, D.C.Cal., 52 P.2d 182—Bailey 

V. Texas Co., D.C.N.Y., 34 F.2d 829. 

In re Tamini Dry Goods Co., D. 
C.Tex., 295 F. 733—Wilson & Too- 


mer Fertilizer Co. v. Automobile 
Ins. Co., DC.Pla., 283 F. 601, af¬ 
firmed, C.C.A., Hartford Fire Ins. 
Co. V. Wilson & Toomer Fertilizer 
Co., 4 F.2d 835, certiorari denied 
45 S.Ct 639, 268 U.S. 704, 69 L.Ed. 
1167. 

25 C.J. p 798 note 23. 

Judgment entered before effective 
date of rules 

Where judgment was entered be¬ 
fore effective date of Federal Rules 
of Civil Procedure, procedure as to 
parties was governed by the Con¬ 
formity Act. 

U.S.—U. S. V. U. S. Fidelity & Guar¬ 
anty Co., Okl., 60 S.Ct 653, 309 U.S. 
606, 84 L.Ed. 894. 

Power of congress 

<1) Such legislative regulation of 
the practice in the federal court was 
within the constitutional powers of 
congress, 

U.S.—Ex parte Boyd, N.Y., 105 U.S. 
647, 26 L.Ed. 1200. 

26 C.J. p 798 note 24, 

(2) Power of congress to regulate 
federal practice and procedure gen¬ 
erally see supra § 2. 

Practice of other states 

(1) A federal court trying an ac¬ 
tion based on a cause of action which 
arose in a state other than that in 
which it is sitting was not bound by 
rules of procedure of the state where 
the cause of action arose. 

U.S.—Hackensack Trust Co. v. Voigt, 
C.C.A.N.Y., 75 F.2d 270. 

Philadelphia & R. R. Co. v. Sker- 
man, N.Y., 247 F. 269, 169 C C.A. 
363—Hall V. West Jersey & S. R. 
Co., Pa., 244 F. 104, 166 C.C.A. 632. 

(2) Federal courts in other dis¬ 
tricts were not required to conform 
to procedure prescribed by state act 
U.S.—^Masino v. West Jersey & S. S 

R. Co., C.C.A.Fa., 41 F.2d 645. 

Power of courts to make owu rules 
(1) The federal courts were in 
many instances not barred by the 
Conformity Act from making their 
own rules. 

U.S.—Shepard v. Adams, Colo., 18 S. 

Ct, 214, 168 U.S, 618, 42 L.Ed. 602. 
26 C.J. p 828 notes 21-24. 
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I (2) Power of district courts to 
make own rules see supra § 21. 

(3) The Conformity Act was not 
intended to bar the United States 
supreme court from making wise 
modifications or alterations in fed¬ 
eral procedure by rules of universal 
application in all federal district 
courts, notwithstanding state rules 
might differ. 

U.S.—Kuenzel v. Universal Carload- 
ing & Distributing Co., D.C.Pa., 29 
F.Supp. 407. 

Background of Conformity Act see 
26 C.J. p 797 notes 19, 20, p 798 note 
21 [a]. 

27. U S.—New York Life Ins. Co. v. 
Cumins, C.C.A.Pa., 24 P.2d 1. 

Puller V. American Telephone & 
Telegraph Co, D.C Mass., 21 F. 
Supp. 741, affirmed, C.C.A., 99 P.2d 
620—^Wisdom v. Guess Drycleaning 
Co., D.C Miss, 6 F.Supp. 762—Cher¬ 
ry V. Howell, D.C.N.Y., 4 F.Supp. 
697—^Newberry v. Meadows Fer¬ 
tilizer Co., D.C.N.C., 1 F Supp. 665. 

Subsequent decision 

Judgment of territorial court was 
not reversed because, pending appeal, 
decision of state court changed a 
rule of practice. 

U.S.—Ankeny v. Clark, Wash., 13 S 
Ct. 617, 148 U.S. 315, 37 L.Ed. 475. 

28- U S.—The Mayor v. Lord, 9 
Wall. 409, 19 L.Ed. 704. 

25 C.J. p 797 note 18, p 798 note 28. 

State statute authorizing issuance 
of irrigation district bonds and deoj- 
sions of state supreme court constru¬ 
ing it cannot control procedure of 
federal courts. 

U.S.—Divide Creek Irr. Dist. v. Hol¬ 
lingsworth, C.C.A.C 0 I 0 ., 72 F,2d 

859, 96 A.L.R. 937. 

29. U.S.—^Lamaster v. Keeler, Neb., 
8 S.Ct. 197, 123 U.S. 376, 31 L.Ed. 
238. 

Citizens’ Bank of Wichita v. Far- 
well, Kan., 66 F. 670, 6 C.C A. 21. 

30. U.S.—Lamaster v. Keeler, Neb., 
8 S.Ct. 197, 123 U.S. 376, 31 L.Ed. 
238. 

25 C.J. p 798 note 27. 
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Object of act The purpose of the Conformity 
Act was to relieve the legal profession from the 
burden of studying and of practicing under two 
distinct and different systems of the law of proce¬ 
dure in the same locality, one obtaining in the courts 
of the United States, the other in the courts of the 
several states and this legislative intent operated 
in some measure to restrain the generality of the 
language used.32 

Statute as mandatory and self-executing. The 
Conformity Act was mandatory in its nature,^3 
and was of itself a general direction and authority 
on the subject, so that conformity to state procedure 
was not dependent on an express adoption by the 
federal courts of the rules of practice prevailing in 
the state courts.34 

§ 27. - Extent of Conformity 

Under the superseded Conformity Act, the federal 
courts were only required to follow state practice as near 
as might be; and they could reject subordinate require¬ 
ments which would have encumbered the administration 
of the law or defeated the ends of justice. 

The Conformity Act, which was superseded by 
the Federal Rules of Civil Procedure, as discussed 
supra § 26, took notice of the impossibility of an 
entire adoption of state modes of proceeding by pro¬ 


viding that conformity was required only "as near as 
may be.”^^ While this qualification was not to be 
construed so as to subvert the command of the 
statute,33 the federal courts could reject any subordi¬ 
nate requirements of state practice which would 
have unwisely encumbered the administration of the 
law or defeated the ends of justice in the federal 
tribunals.37 Moreover, the federal courts, conform¬ 
ing generally to the state practice, were not re¬ 
quired to adopt all the new regulations which the 
state might have adopted. 38 

Where that which was provided for by state stat¬ 
ute was not a rule of practice and procedure, it was 
not within the conformity statute and not binding 
by virtue of it;89 nor could the Conformity Act 
govern where there was no state statute or estab¬ 
lished state practice applicable to the case;^o nor 
could any peculiarity of state procedure affect a 
substantive federal right.^^ 

The Conformity Act applied to civil actions at law 
in personam,*43 ^nd the fact that the federal court 
in a particular case of that character had exclu¬ 
sive jurisdiction did not alone withdraw the case 
from the statutory requirement of conformity,^3 
although there were some judicial statements to that 
effect,^^ which were regarded as unquestionably 
erroneous.^3 


31. tJ.S.—^Damaster v. Keeler, supra. 
25 C.J. p 798 note 30. 

82. U.S.—Indianapolis & St. L.. R. 
Co. V. Horst, Ind., 93 U.S. 291, 23 
L.Ed. 898. 

25 C.J. p 798 note 31. 

33. U.S.—^Amy v. Watertown, Wis., 
9 S.Ct. 630, 130 U.S. 301, 32 L.Ed. 
946. 

Ill.—Rock Island Nat. Bank v. 
Thompson & Root, 74 Ill.App. 64, 
affirmed Rock Island Nat. Bank v. 
Thompson, 60 N.B. 1089, 173 Ill. 
593, 64 Am.S.R. 137. 

25 C J. p 798 note 32. 

34. U.S.—Mutual Bldg. Fund Socie¬ 

ty & Dollar Sav. Bank v. Bossieux, 
D.C.Va., 17 F.Cas.No.9,977, 1 

Hughes 386. 

35. U.S.—Murphy v. U. S. District 
Court for Northern Dist of Cal., 
Southern Division, C.C.A.Cal., 145 
P.2d 1018, certiorari dismissed 66 
S.Ct. 1090, 326 U.S. 891, 89 L.Ed. 
2003—Burke Grain Co. v. St. Paul- 
Mercury Indemnity Co., C.C.A.S. 
D., 94 P.2d 468, certiorari denied 
68 S.Ct. 766, 303 U.S. 661, 82 L.Ed. 
1120. 

25 C.J. p 799 note 34. 

36. U.S.—Burke Grain Co. v. St. 
Paul-Mercury Indemnity Co., su¬ 
pra. 

25 C.J. p 799 note 35. 


37. U.S.—Amis V. Smith, Miss., 16 
Pet. 303, 10 L.Ed. 973. 

Burke Grain Co. v. St. Paul-Mer- 
cury Indemnity Co., C.C.A S.D., 94 
F.2d 458, certiorari denied 68 S.Ct. 
765, 303 U.S. 661, 82 L.Ed. 1120— 
Mannion v. U. S. Shipping Board 
Emergency Fleet Corporation, C.C. 
A.N.Y., 9 F.2d 894. 

Kuenzel v. Universal Carloading 
& Distributing Co., D.C.Pa., 29 F. 
Supp. 407—Sartor v. United Gas 
Public Service Co., D.C.La., 3 F. 
Supp. 943. 

Fugitt V. Lake Erie & W. R. Co., 
D.aOhio, 287 F. 556—Grischy v. 
Galvin, D.C.Ohio, 278 F. 301— 
Southern Oil Corporation v. Wag¬ 
goner, C.C.A.Tex., 276 P. 487, cer¬ 
tiorari denied 42 S.Ct. 382, 268 U. 
S. 626, 66 L.Ed. 798. 

Ill.—^Rock Island Nat. Bank v. 
Thompson & Root, 74 Ill.App. 54, 
affirmed Rock Island Nat. Bank v. 
Thompson, 50 N.E. 1089, 173 Ill. 
693, 64 Am.S.R. 137. 

25 C.J. p 799 note 36. 

38. U.S.—^Duncan v. Darst, Pa., 1 
How. 301, 11 L.Ed. 139—Williams 
V. U. S., Dlst.Col., 1 How. 290, 11 
L.Ed. 135. 

U. S. to Use of Kinney v. U. S. 
Fidelity & Guaranty Co., Pa., 186 
P. 477, 108 C.C.A. 466, affirmed 32 
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set. 101, 222 U.S. 283, 56 L.Ed. 
200 . 

25 C.J. p 800 note 48. 

39. U.S.—^Burns Mortgage Co. v. 
Pried, Pa., 64 S.Ct. 813, 292 U.S. 
487, 78 L.Ed. 1380, 92 A L R. 1193. 

American Issue Pub. Co. v. 
Sloan, Ohio, 248 P. 251, 160 C.C.A. 
329. 

Mutual Bldg. Fund Society 
Dollar Sav. Bank, v. Bossieux, D.C, 
Va., 17 P.Cas.No.9,977, 1 Hughes 
386. 

25 C.J. p 799 note 37. 

40. U S.—^Kaufman v. Garner, C.C. 
Ky., 173 P. 660. 

25 C.J. p 799 note 39. 

41. U.S.—State of Missouri ex rel. 
St. Louis, B. & M. Ry. Co. v. Tay¬ 
lor, Mo., 46 S.Ct. 47, 266 U.S. 200, 
69 L.Ed. 247, 42 A.L.R. 1232. 

42. U.S.—Coffey v. U. S., Ky., 6 S.Ct. 
717, 117 U.S. 233, 29 L.Ed. 890. 

43. U.S.—Campbell v. Haverhill, 
Mass., 16 S.Ct. 217, 166 U.S. 610, 39 
L.Ed. 280. 

25 C.J. p 800 note 43. 

44. U.S.—^New York Continental 
Jewell Filtration Co. v. Sullivan, 
C.C.Ind., Ill P. 179. 

25 C.J. p 800 note 46 [a]. 

Rule in statutory proceedings in fed¬ 
eral courts see infra § 36. 

45. U.S.—Campbell v. Haverhill, 
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Matters covered by acts of congress. Even prior 
to the Federal Rules of Civil Procedure, where 
congress had by statute pointed out a specific mode 
of procedure or had legislated generally on the 
subject embraced or involved in the proceeding 
sought to be pursued, such legislation was control¬ 
ling even though it was opposed to the state prac¬ 
tice which ordinarily would have been followed 
under the Conformity Act,'^® and even though the 
provisions of the state statute are simpler and easi¬ 
er of application than the act of congress.'^^ The 
provisions of the Conformity Act were to be re¬ 
garded as in pari materia with other federal stat¬ 
utes regulating procedure, and all were to be con¬ 
strued together and full effect given, as far as pos¬ 
sible, to each of themes 

Construction of common-law remedies. The Con¬ 
formity Act did not apply to modes of procedure es¬ 
tablished by judicial construction of the common- 
law remedies.49 

Conflict with federal Constitution, Notwith¬ 
standing the Conformity Act, the federal courts did 
not conform to the state practice when that prac¬ 
tice, if pursued in those courts, would conflict with 
requirements of the United States Constitution.^® 

State practice affecting inherent power of courts. 
Notwithstanding the Conformity Act, a state stat¬ 
ute affecting the common-law powers inherent in 
the judicial office was not binding on the federal 


courts.51 For example, authority to set aside, va¬ 
cate, or modify its final judgments after the term 
at which they were rendered could neither be con¬ 
ferred on nor withheld by the statutes of a state 
or the practice of its courts.^^ 

§ 28. - Validity and Force of State Stat¬ 

utes 

A state statute as to procedure was not binding on 
the federal courts if it was invalid or had been repealed. 

In order for a state statute to establish a rule of 
procedure that would have been binding on the fed¬ 
eral courts under the Conformity Act, which has 
since been superseded, as discussed supra § 26, the 
statute must have been valid, and hence an uncon¬ 
stitutional state statute could not be regarded as 
furnishing an authoritative rule of practice.^^ 
Similarly, where a state statute had been repealed, a 
rule of practice established thereby was no longer 
binding on the federal court.S'^ 

§ 29. Particular Matters and Proceedings 

Whether the federal courts are or were required to 
conform to state rules of practice has been determined 
with respect to various matters and proceedings, such as 
mandamus proceedings, patent and copyright cases, and 
conditions precedent. 

Whether the federal courts are or were required 
to conform to state rules of practice has been de¬ 
termined with respect to various matters and pro¬ 
ceedings,in addition to those considered below in 


Mass., 16 S.Ct. 217, 155 U.S. 610, 
39 L.Ed. 280. 

46. U.S.—^iEtna Ins. Co. v. Kennedy, 
to Use of Bogash, Pa., 67 S.Ct, 809, 
301 U.S. 389, 81 L.Ed. 1177--Spring- 
fleld Fire & Marine Ins. Co. v. Ken¬ 
nedy, to Use of Bogash, Pa., 67 S. 
Ct. 809, 301 U.S. 389, 81 L.Ed. 1177 
—Liverpool & London & Globe Ins. 
Co., Limited v. Kennedy, to Use of 
Bogash, Pa., 57 S.Ct. 809, 301 U.S. 
389, 81 L.Ed. 1177—Chisholm v. 
Gilmer, Va., 57 S.Ct. 66, 299 U.S. 99, 
81 L.Ed. 63, rehearing denied 67 
S.Ct. 229, 299 U.S. 623, 81 L.Ed. 
458. 

F. Carrera & Hermann v. Pont, 
Gamundi & Co., C.C.A.Puerto Rico, 
70 P.2d 999—Southern Oil Corpora¬ 
tion V. Waggoner, C.C.A.Tex., 276 
F. 487, certiorari denied 42 S.Ct. 
382, 258 U.S. 626, 66 L.Ed. 798. 

Cities Service Oil Co. v. Ameri¬ 
can Mineral Spirits Co., L.C.N'.T., 
22 P.Supp. 373. 

Jelfrey-Nichols Motor Co. v. 
Hupp Motor Car Corporation, D.C. 
Mass., 41 P.2d 767, reversed on oth¬ 
er grounds, C.C.A., 46 P.2d 623— 
Federal Intermediate Credit Bank 
of Columbia v. Mitchell, D.C.S.C., 
38 F.2d 824—Lowry & Co. v. Na¬ 


tional City Bank of New York, D.C. 
N.Y., 28 P.2d 895—S. B. McMaster, 
Inc. V. Chevrolet Motor Co., D.C.S. 
C., 3 F.2d 469. 

25 C.J. p 800 note 49. 

Statute applicable to all actions 
Especially is this true where the 
federal statute applies to all cases 
in law, equity, and admiralty. 

U.S.—Turner v. Newman, C.C.I11., 24 
F.Cas.No.14,262, 3 Biss. 307. 

26 C.J. p 801 note 61. 

47. U.S.—Turner v. Newman, su¬ 
pra. 

48. U.S.—^Van Doren v. Pennsylva¬ 
nia R. Co., N.J., 93 P. 260, 36 C.C.A. 
282. 

49. U.S.—^Wall v. Chesapeake & O. 
R. Co., Ill., 95 P. 398, 37 C.C.A. 129. 

26 C.J. p 801 note 54. 

BO. U.S.—Slocum v. New York L. 
Ins. Co., Pa., 33 S.Ct. 623, 228 U.S. 
364, 67 L.Ed. 879. 

25 C.J. p 801 note 56. 

51. U.S.—^Indianapolis & St. L. R. 
Co. V. Horst, Ind., 93 U.S. 291, 23 L. 
Ed. 898. 

25 C.J. p 801 note 56. 

Affecting fundamental procedure 
A state practice would not be fol¬ 
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lowed where it was Incongruous with 
the organization or fundamental pro¬ 
cedure of the courts. 

U.S.—.Etna Ins. Co. v. Kennedy, to 
Use of Bogash, Pa., 57 S.Ct. 809, 
301 U.S. 389, 81 LEd. 1177—Spring- 
field Fire & Marine Ins. Co. 
Kennedy, to Use of Bogash, Pa, 
67 S.Ct. 809, 301 U.S. 389, 81 L.Ed. 
1177—Liverpool & London & Globe 
Ins. Co., Limited v. Kennedy, to 
Use of Bogash, Pa., 57 S.Ct. 809, 
301 U.S. 389, 81 L.Bd. 1177. 

52- U.S.—U. S. V. Mayer, N.Y., 35 
S.Ct. 16, 235 U.S. 55, 59 L.Ed. 129. 
25 C.J. p 801 note 58. 

53. U.S.—^Poindexter v. Greenhow, 
Va., 5 S.Ct. 903, 962, 114 U.S. 270. 
29 L.Ed. 185. 

25 C.J. p 802 note 59. 

54- U.S.—^Harvey v. Virginia, C.C. 
Va., 20 P. 411. 

55. Arbitration 

Federal arbitration statute rather 
than state statute was to be followed 
in federal court in proceeding for 
confirmation of an arbitration award. 
U.S.—Cities Service Oil Co. v. Amer¬ 
ican Mineral Spirits Co., D.C.N.Y., 
22 P.Supp. 373, 
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this title in connection with the discussion of the 
particular procedural steps involved. 

Thus, the Practice Conformity Act, prior to the 
time when it was superseded by the Federal Rules of 
Civil Procedure, as discussed supra § 26, was held 
to require conformity to established state practice 
with reference to various other matters, such as 
the discharge of defendant by interpleader and 
pa 3 mient of money into courtwhat should con¬ 
stitute the final record in an ejectment suit;57 the 
control of the court over an attorne/s commission 
stipulated for in a bond and mortgage in case of 
foreclosure 8 and the mode of taking and dis¬ 
charging bail. 5 9 

, Matters to which conformity statute was not ap¬ 
plicable. On the other hand, the conformity statute 
was held not to require conformity to established 
state practice with reference to a number of mat¬ 
ters, such as enforcing an attorney’s lien by try¬ 
ing a cause for his benefit after it has been settled 
by the parties, defendant being ignorant of plaintiff’s 
agreement with the attorney the impeachment of 
a written release requiring a pa 3 rment or tender 
of the amount justly due to a purchaser of property 
at a tax sale as a condition precedent to the mainte¬ 
nance of a suit to recover the property the per¬ 
sonal conduct and administration of the judge in the 
discharge of his separate functions and the ne¬ 


cessity for a decision in writing on every issue made 
by the pleadings.^5 

Mandamus proceedings. While the writ of man¬ 
damus was abolished by the Federal Rules of Civil 
Procedure, Rule 81 (b), as discussed infra § 37, prior 
to the adoption of the Rules, it was held that the 
practice of the federal courts in issuing the writ 
of mandamus should conform as nearly as possible 
to that of the state courts.®® However, it was held 
that conformity was not required in proceedings for 
mandamus specially authorized by act of congress,®^ 
or where the writ was issued as ancillary to a judg¬ 
ment previously rendered by the federal court®® 
The Conformity Act was held not to apply with re¬ 
gard to the scope of the remedy.®® 

The practice in proceedings in the nature of man¬ 
damus for the collection of judgments is consid¬ 
ered infra § 1267. 

Patent and copyright cases. The Federal Rules 
of Civil Procedure are applicable to patent infringe¬ 
ment cases, so that state rules of practice are not 
applicable."^® Likewise, under Federal Rules of Civil 
Procedure, Rule 81 (a) (1), the Rules apply to copy¬ 
right infringement actions in so far as they may be 
made applicable thereto by rule promulgated by the 
supreme court of the United States, so that to that 
extent the state rules of practice need not be con¬ 
formed to.*^! 


Selznre of person or property; re¬ 
plevin 

(1) Under Rule 64 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
so providing", “at the commencement 
of and during the course of an ac¬ 
tion, all remedies providing for sei¬ 
zure of person or property for the 
purpose of securing satisfaction of 
the judgment ultimately to be enter¬ 
ed In the action are available under 
the circumstances and in the manner 
provided by the law of the state in 
which the district court is held;” 
and this applies to such remedies as 
arrest, attachment, garnishment, re¬ 
plevin, sequestration, and other cor¬ 
responding or equivalent remedies. 
US.—Savada Bros. v. Conville, D.C. 

Pa., 8 F.R.D. 127. 

(2) Under Rule 64, replevin in dis¬ 
trict court of Pennsylvania by owner 
would lie to recover materials deliv¬ 
ered to shirt manufacturer, on de¬ 
fendant’s demand for money in ex¬ 
cess of agreed amount and threat to 
sell the shirts without tender of 
amount of defendant’s claimed com¬ 
mon-law manufacturer’s lien, under 
Pennsylvania statute permitting re¬ 
plevy of such property but reserv¬ 
ing to defendant a right to a condi¬ 
tional verdict for its Hen if establish¬ 
ed at the replevin trial. 


U.S.—Savada Bros. v. Conville, supra. 

56. U.S.—Harris v. Hess, C.C.N.T., 
10 F. 263. 20 Blatchf. 253. 

57 . U.S.—Smith v. McIntyre, C.C. 
Ohio, 84 F. 721. 

68. U.S.—In re Wendel, D.C.Pa., 152 
F. 672. 

59. U.S.—Lane v. Townsend, D.C. 
Me., 14 F.Cas.No.8,064, Ware 289. 

60. Asserting Inunnnity of foreign 
government 

State practice permitting Immunity 
of foreign government from suit to 
be asserted by private party was not 
controlling on federal courts. 

U.S.—^Kunglig Jarnvagsstyrelsen v. 
Dexter & Carpenter, C.C.A.N.T., 32 
F.2d 195, certiorari denied 60 S.Ct. 
32, 280 U.S. 679, 74 L.Ed. 629. 

61. U.S.—Sherry v. Oceanic Steam 
Nav. Co., C.C.N.T., 72 F. 665. 

62. U.S.—Hill V. Northern Pac. R. 
Co., C.C.Wash., 104 F. 764, affirmed 
113 F. 914, 61 C.C.A. 644. 

63. U.S.—^Klenh v. Byrne, C.C.Wash., 
143 F. 1008. 

64. U.S.—McDonald v. Pless, N.C., 
35 S.Ct. 783, 238 U.S. 264, 59 L.Ed. 
1300. 

26 C.J. p 826 note 3. 
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65. U.S.—^Martindale v. Waas, C.C. 
Minn., 11 F. 651, 3 McCrary 637. 

66. U.S.—Laird v. De Soto, C.C.Mo., 
26 F. 76. 

25 C.J. p 806 note 12. 

67. U.S.—^U. S. V. Capdevielle, La., 
118 F. 809, 55 C.CA. 421, certiorari 
denied 23 S.Ct. 850, 189 U.S. 510, 47 
L.Ed. 923. 

U. S. ex rel. Hall v. Union Pac. 
R. Co., C.C.Iowa, 28 P.Cas.No.l6,- 
699, 2 Dill. 527. 

68- U.S.—^Evans v. Tost, Mo., 265 F. 

726, 167 C.C.A. 72. 

25 C.J. p 806 note 14. 

69. U.S.—U. S. v. Clausen, D.C. 
Wash., 291 F. 231, transferred, see, 
C.C.A., U. S. V. Babcock, 293 F. 
196, error dismissed 46 S.Ct. 126, 
266 U.S. 641, 69 L.Ed. 484. 

70- U.S.—Smith v. Thompson, D.C. 
Cal., 43 F.Supp. 848—^Dugan v. 
Sperry Gyroscope Co., D.C.N.T., 35 
F.Supp. 902. 

Procedure in patent cases generally 
see Patents § 310. 

71. U.S.—Collins v. Metro-Goldwyn 
Pictures Corporation, C.C.A.N.T., 
106 F.2d 83. 

Rules governing procedure in copy¬ 
right infringement suits see Copy¬ 
right and Literary Property § 144. 
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The Conformity Act, which was superseded by the 
Federal Rules, as discussed supra § 26, was held 
to apply to actions at law for the infringement of 
patents72 or copyrights,'5^5 except to the extent that 
congress may have legislated on the subjectJ^ 

Conditions precedent. Generally federal courts 
will follow and apply state law, as construed by the 
state courts, with respect to conditions precedent 
to the maintenance of an action authorized by state 
law,*^5 such as an action against a political subdivi¬ 
sion or governmental agency of the state,provid¬ 
ed the state law with reference to conditions pre¬ 
cedent does not conflict with any federal statutory 
or constitutional provision.'^'^ 

Exhaustion of state remedies. The exhaustion of 
state remedies is a rule of self-restraint formulated 
by the federal courts, and is not influenced by 
state practiced® 

§ 30. -Jurisdiction of Federal Courts 

Questions relating to the Jurisdiction of the federal 
district court are governed by federal law and the Fed¬ 
eral Rules of Civil Procedure, and not by state law. 


In an action brought in the federal district court, 
questions relating to jurisdiction are governed by 
federal law.'^^ Whether the federal district court 
has jurisdiction in a particular case is governed by 
the Federal Rules of Civil Procedure and not by 
the law of the state in which the court happens to 
be located.80 

Whether the decisions of state courts are binding 
on a federal court in determining matters affecting 
its own jurisdiction is discussed in Federal Courts 
§ 183. 

Even prior to the supersession and repeal of the 
Practice Conformity Act, discussed supra § 26, 
rules of practice or procedure established by a state 
could never have the effect of either enlarging or 
diminishing the jurisdiction of a federal court.^i 
In determining questions of jurisdiction, the federal 
court followed its own rules of practice, and was 
not bound by the laws of the state in which it was 
sitting nor did the Conformity Act require that 
a party raising a question as to the jurisdiction of a 
federal court proceed in the manner in which such 
questions might be raised in the state courts.S3 


72. XT.S.—Campbell v. Haverhill, 
Mass., 15 S.Ct. 217, 155 U.S. 610, 
39 LEd. 280. 

25 C.J. p 805 note 3. 

73. U.S.—Johnston v. Klopsch, C.C. 
N.Y., 88 F. 692. 

74. U.S.—Kulp V. Snyder, C.C.Pa., 
94 F. 613. 

25 C.J. p 806 note 6—48 C.J. p 344 
note 43. 

75. U S.—^American Surety Co. of 
New York v. Gilmore Oil Co., C.C. 
AN.M., 83 P.2d 249. 

25 C J. p 855 note 91 [a]. 

Action, to recover taxes paid 

The provision of a state statute 
that no action to recover back a tax 
shall be maintained unless commenc¬ 
ed within three months after pay¬ 
ment of the tax, nor unless the tax 
was paid after a written protest by 
the taxpayer, as construed by the 
courts of the state, imposes a condi¬ 
tion precedent to the right of action, 
and being reasonable and within the 
powers of the state governs in ac¬ 
tions in the federal courts. 

U.S.—Fourth Atlantic Nat. Bank of 
Boston V. City of Boston, C.C.A. 
Mass, 300 F. 29. 

76. Actions against ooimty or coun¬ 
ty agency 

(1) A state law reauirlng claims 
against a county to be presented to 
the county board before suit may be 
maintained thereon will be recog¬ 
nized and enforced by a federal court. 
U.S.—^Marlon County Court, W. Va., 
V. Ridge, C.C.A.W.Va., 13 F.2d 969. 


Holmes County v. Burton Const. 
Co., C.C.A.M 1 SS., 267 F. 769—Cov¬ 
ington County V. Stevens, Ala., 256 
F. 328, 167 C.C.A. 498. 

25 C.J. p 854 note 82 [c], 

(2) The construction placed by 
state courts on state statute requir¬ 
ing filing of notice of claim against 
county and county park commission 
and service of notice of intention to 
sue before civil action for damages 
or injuries to person or property can 
be brought against county or com¬ 
mission, is binding on federal dis¬ 
trict court. 

U.S.—Cooper v. Westchester County, 
D.C.N.Y., 39 F.Supp. 58. 

77. Creditor’s bills 

(1) The rule that a simple contract 
creditor, having no lien or specific 
interest In the property Involved, 
cannot bring a creditor’s bill to avoid 
a fraudulent conveyance until he ob¬ 
tains judgment and exhausts his le¬ 
gal remedies is applied in the federal 
courts even though state statutes 
eliminate these prerequisites to a 
suit by a simple contract debtor. 
U.S.—Hollins V. Brlerfield Coal & 
Iron Co., Ala., 14 S.Ct. 127, 150 U.S. 
371, 37 L,.Ed. 1113—Cates v. Allen, 
Miss., 13 S.Ct. 883, 149 U.S. 461, 37 
L.Bd. 804—Scott v. Neely, Miss., 11 
S.Ct. 712, 140 U.S. 106, 36 L.Ed. 
358. 

Braun v. American Laundry 
Mach. Co., D.C.N.Y., 66 F.2d 197— 
Harrison v. Triplex Gold Mines, 
Ltd., C.CwA.Mass., 33 F.2d 667. 
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O’Sullivan v. Donohue, D.C.]Mass., 
14 F.Supp. 605. 

(2) The reason for refusing to fol¬ 
low the state statute is that the 
equity jurisdiction of the federal 
court cannot be enlarged by state 
statutes; nor can the debtor be de¬ 
prived of a jury to determine the 
existence of the debt before it can 
be made the basis of an equitable 
proceeding. 

U.S.—Sharp v. Hawks, C.C.A.Ark, 80 
F.2d 731. 

78. U.S.—Cook V. Davis, C.A Ga., 178 
F.2d 595, certiorari denied 71 S.Ct. 
38, 340 U.S. 811, 95 L.Ed. 506. 

79. U.S.—^Franklin Life Ins. Co. v. 
Falkinglmm, C.A.Ill., 229 F.2d 300. 

Woodard v. Mutual Life Ins. Co. 
of N. Y., DC.La., 59 F.Supp. 452. 

80. U.S.—Bowles v. J. J, Schmitt & 
Co.. D.C.N.Y., 8 P.R.D. 110, af¬ 
firmed. C.A., 170 F.2d 617. 

81- U.S.—Lowry & Co. v. National 
City Bank of New York, D.C.N.Y., 
28 P.2d 895. 

U. S. v. Pacific Forwarding Co., 
D.C.Wash., 8 F.Supp, 047. 

25 C.J. p 802 note 61. 

82. U.S.—Joseph Prackman Co. v. 
Lloyd’s London, Inc., D.C.Ill., 7 F. 
2d 620. 

26 C.J. p 802 note 63. 

83. U.S.—Hurley v. Wells-Newton 
Nat, Corporation, D.C.Conn., 49 F. 
2d 914. 

25 C.J. p 802 note 62. 
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§ 31. - Equity and Admiralty Cases 

Equity and admiralty cases are not required, and 
were not required under the Conformity Act, to conform 
to state rules of practice. 

The procedural and formal distinction between ac¬ 
tions at law and suits in equity has been abolished 
for most purposes under the Federal Rules of Civil 
Procedure, Rule 2, providing that there shall be 
only one form of action to be known as “civil ac¬ 
tion,” as discussed infra § 38, and, under Rule 1, 
suits in equity are governed by the Federal Rules of 
Civil Procedure, as discussed supra § 9, and are not 
subject to state law affecting practice or procedure. 

Admiralty practice is likewise not governed by 


state rules, but by its own admiralty rules, as dis¬ 
cussed in Admiralty § 70. 

Under Practice Conformity Act, Under express 
provision to that effect in the Conformity Act, which 
was superseded by the Federal Rules of Civil Pro¬ 
cedure, as discussed supra § 26, equity and ad¬ 
miralty cases were excluded from the scope of that 
act, and state rules of practice were applied to ac¬ 
tions at law only.85 The procedure in the federal 
courts, sitting as equity courts, was uniform through¬ 
out the whole country,86 and, being governed by the 
former Equity Rules,87 was entirely independent 
of, and could not be affected by, rules of practice or 
legislation governing procedure in the state courts,88 


84. U.S.—Gilson v. Vendome Petro¬ 
leum Corporation, D.C.La., 35 P. 
Supp. 815. 

85. U.S.—Carnegie Nat. Bank v. City 
of Wolf Point, C.C.A.Mont., 110 P. 
2d 569—^Plrst Trust & Savings 
Bank v. lowa-Wisconsin Bridge 
Co., C.C.A.Iowa, 98 P.2d 416, cer¬ 
tiorari denied Phoenix Pinance Cor¬ 
poration V. lowa-Wisconsin Bridge 
Co., 59 S.Ct. 243, 305 U.S. 660, 83 
L.Ed. 420, rehearing denied 69 S. 
Ct. 366, 306 U.S. 676, 83 L.Ed. 437 
—^Dempsey v. Pink, C.C.A.N.Y, 92 
P.2d 672, certiorari denied Pink v. 
Dempsey, 68 S.Ct. 746, 303 U.S. 
648, 82 L.Ed. 1109 and Dempsey v. 
Pink, 68 S Ct. 747, 303 U.S. 648, 82 
L.Ed. 1109—Sutherland v. U. S., C. 
C.A.Neb., 74 P.2d 89—Equitable 
Life Assur. Soc. of U. S. v. 
Schwartz, C.C.A.Pla., 42 P.2d 646. 

In re Brown, D.C.Cal., 30 P.Supp. 
286—Smith v. St. Paul Pire & Ma¬ 
rine Ins. Co., D.C.N.Y., 23 P.Supp. 
420—McNary v. Guaranty Trust 
Co. of New York, D.C.Ohio, 6 P. 
Supp. 616. 

Clarke S. S. Co. v. Munson S. S. 
Line, D.C.N.Y., 59 P.2d 423, affirm¬ 
ed, C.C.A., 64 P.2d 1011—The Wah- 
keena, D.C.Wash., 51 F.2d 106— 
Pringle v. Storrow, D.C.Mass., 9 P. 
2d 464. 

26 C.J. p 802 note 66, p 827 note 10. 
Federal equity jurisdiction: 

In general see Federal Courts § 4. 
As affected by state law see Fed¬ 
eral Courts § 166. 

Procedure in admiralty generally see 
Admiralty § 70. 

Proceeding held not equity cause 
U.S.—In re Mallow Hotel Corpora¬ 
tion, D.C.Pa., 18 P.Supp, 16. 

86 . U.S.—First Trust & Savings 

Bank v. lowa-Wisconsin Bridge 
Co., C.C.A.Iowa, 98 P.2d 416, cer¬ 
tiorari denied Phoenix Pinance 
Corporation v. lowa-Wisconsin 
Bridge Co., 69 S.Ct. 243, 305 U.S. 
650, 83 L.Ed. 420, rehearing denied 
69 S.Ct. 366, 306 U.S. 676, 83 L.Ed. 
437. I 


Farmers Bank & Trust Co. v. 
Public Service Co. of Indiana, D.C. 
Ky., 13 F Supp. 548—Trubenizing 
Process Corporation v. Jacobson, 
D.C.N.Y., 10 P.Supp. 656. 

21 C.J. p 28 note 66. 

87. U.S.—^New York Life Ins. Co. v. 
Driggs, C.CAS.C., 72 P.2d 833. 

Farmers Bank & Trust Co. v. 
Public Service Co. of Indiana, D.C. 
Ky., 13 P.Supp. 648. 

25 C.J. p 803 note 69 [a]—21 C.J. P 
29 note 68 [a]. 

Enactment, purpose, and effect of 
former Equity Rules see supra § 
22 . 

88. U.S.—Mercantile-Commerce Bank 
& Trust Co. V. Southeast Arkansas 
Levee Dist., C.C.A.Ark., 106 P.2d 
966—First Trust & Savings Bank 
V. lowa-Wisconsin Bridge Co., C.C. 
A.Iowa, 98 P,2d 416, certiorari de¬ 
nied Phoenix Pinance Corporation 
V. lowa-Wisconsin Bridge Co., 69 
S.Ct. 243, 306 U.S. 650, 83 LEd. 
420, rehearing denied 59 S.Ct. 356, 
305 U.S, 676, 83 L.Ed. 437—Caro¬ 
lina Power & Light Co. v. South 
Carolina Public Service Authori¬ 
ty, CC.AS.C., 94 P.2d 520, certio¬ 
rari denied 68 S.Ct. 1048, 304 U.S. 
678, 82 L.Ed. 1641, South Carolina 
Power Co. v. South Carolina Public 
Service Authority, 58 S.Ct 1048, 
304 U.S. 678, 82 L.Ed. 1641, and 
South Carolina Electric & Gas Co. 
V. South Carolina Public Service 
Authority, 68 S.Ct. 1049, 304 U.S. 
678, 82 L.Ed. 1541—Burnes Nat. 
Bank v. Mueller-Keller Candy Co, 
C.C.A.MO,, 86 P.2d 262—New York 
Life Ins. Co. v. Driggs, C.C.A.S.C., 
72 P.2d 833—Franklin Sav. Bank 
of Franklin, N. H., v. Garot, C.C.A. 
Ark., 69 P.2d 487—^Brace v. Gauger- 
Korsmo Const. Co„ C.C.A.Ark., 36 
P.2d 661, certiorari denied 60 S.Ct. 
333, 281 U.S. 738, 74 L.Ed. 1163— 
Empire Lighting Fixture Co. v. 
Practical Lighting Fixture Co., C.C. 
A.N.Y., 20 P.2d 295—Clark v. An¬ 
drew, C.C.A.Fla., 11 P.2d 968— 
West V. Central Union Trust Co., 
C.C.A.Ga., 2 F.2d 686. 
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Travelers Mut. Casualty Co. of 
Des Moines v. Skeer, D C.Mo., 2i 
P.Supp. 805, appeal dismissed, C. 

C. A., Skeer v. Travelers Mut. Cas¬ 
ualty Co., 106 F.2d 1017, and Trav¬ 
elers Mut. Casualty Co. v. Skeer, 
106 P.2d 1018—Farmers Bank & 
Trust Co. V. Public Service Co. of 
Indiana, D.C.Ky., 13 P.Supp 648— 
Trubenizing Process Corporation v. 
Jacobson, D.C.N.Y., 10 P.Supp 656 
—^Acken v. New York Title & Mort¬ 
gage Co, D C N.Y., 9 F Supp. 521— 
Plimpton V. Mattakeunk Cabin 
Colony, D.C.Conn., 9 P.Supp. 288. 

Braun v. American Laundry 
Mach. Co., D.C.N.Y., 66 P.2d 197— 
Michigan Bell Telephone Co. v. 
Odell, D.C Mich., 45 P.2d 180—Chi¬ 
cago Auditorium Ass’n v. Cramer, 

D. C.Ill., 8 F.2d 998, reversed on oth¬ 
er grounds, C.C A , Chicago Audito¬ 
rium Ass’n V. Willing, 20 F.2d 837, 
reversed on other grounds Willing 
V. Chicago Auditorium Ass’n, 48 S. 
Ct. 607, 277 U.S. 274, 72 L.Ed. 880. 

Taylor v. Life Ass’n of America, 
C.C.Tenn., 13 P. 493—Boatmen’s 
Sav. Bank v. Wagenspack, C.C.La., 
12 P. 66. 

S.C—Biltrite Bldg. Co. v. Elliott, 165 
SE. 340, 166 S.C. 634. 

21 C.J. p 29 note 68. 

Bale limited to matters of procedure 
U.S —Gaines v. Chew, La., 2 How. 
619, 11 L.Ed. 402. 

In re Brown, D.C.Ky., 228 P. 533. 
Origin of federal equity practice 
The chancery practice of the fed¬ 
eral courts was derived directly from 
the English higher courts of chanc¬ 
ery, and was not required to conform 
to the practice of the state courts. 
U.S—Thomson v. Wooster, Cal., 6 S. 
Ct. 788, 114 U.S. 104, 29 L.Ed. 105. 

Black & Yates v. Mahogany 
Ass’n, C.C.A.Del., 129 P.2d 227, 148 
A.L.R. 841, certiorari denied 63 
S.Ct. 76, 317 U.S. 672, 87 L.Ed. 639, 
Lewis V. Shalnwald, C.C.CaJ., 48 
P. 492, 7 Sawy. 403. 

25 C.J. p 803 note 68. 
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such as legislation abolishing the distinction be¬ 
tween actions at law and suits in equity. 

However, the federal courts might, in their dis¬ 
cretion, follow the practice of the state equity 
courts;90 and it was held that the state practice 
ahould be given weight.9i 

The effect of state practice on the former rule 
that federal courts in actions at law could not en¬ 
force equitable rights or afford equitable relief is 
considered infra § 38. 

§ 32. - Bankruptcy Proceedings 

Bankruptcy proceedings are governed by rules pro¬ 
mulgated by the supreme court, and not by state rules 
of practice. 

Under the Federal Rules of Civil Procedure, Rule 
81 (a) (1), the Federal Rules apply to proceedings 
in bankruptcy in so far as they may be made ap¬ 
plicable thereto by the rules promulgated by the 
supreme court of the United States, and such pro¬ 
ceedings are not subject to state rules of practice 
and procedure.92 Moreover, the Conformity Act, 
which was superseded by the Federal Rules, as dis¬ 


cussed supra § 26, did not include in its scope bank¬ 
ruptcy proceedings, which were governed by special 
rules prescribed by the supreme court under statu¬ 
tory authority,93 or by the practice in equity.94 

§ 33. - Condemnation Proceedings 

The Federal Rules of Civil Procedure govern the pro¬ 
cedure for the condemnation of real and personal prop¬ 
erty under the power of eminent domain, except as other¬ 
wise provided In the rules. 

While it was formerly held, under an express 
provision of the Federal Rules of Civil Procedure, 
that condemnation proceedings were excluded from 
the application of the Rules, so that state rules of 
practice governed such proceedings, that provision 
was subsequently abrogated in 1951 by Rule 71 A, 
which specifically provided that the Federal Rules 
shall govern the procedure for the condemnation 
of real and personal property under the power of 
eminent domain, except as otherwise provided in the 
Rule.95 

Prior thereto, proceedings in a federal court for 
the condemnation of land were required to conform 
to the state practice in such proceedings.96 How- 


89- U.S.—Gellnas v. BufCum, C.CA. 
Cal., 52 F.2d 698, modified on oth¬ 
er grounds 67 F.2d 380, certiorari 
denied Buffum v. Gelinas, 54 S.Ct. 
454, 291 U.S. 670, 78 L.Bd. 1060— 
Great American Ins. Co. v. John¬ 
son, C.C.A.W.Va, 25 F.2d 847, re¬ 
hearing denied 27 F.2d 71, certio¬ 
rari denied 49 S.Ct. 29, 278 U.S. 
629, 73 L.Bd. 548. 

25 C.J. p 827 notes 9, 10—21 C J. p 29 
note 67. 

90. U S —Muck V. Weyerhaeuser 
Timber Co., C.C.A.Or., 273 P. 469, 
certiorari denied 42 S.Ct. 65, 257 
U.S. 645. 66 L.Ed. 414. 

26 C.J. p 803 note 71 [b]. 

91. U.S.—Port Angeles Western R. 
Co. V. Clallam County, Wash., D. 
CWash., 20 F.2d 202. 

BtUe of property 

Although federal courts have their 
own independent equity jurisdiction 
and procedure, a state statute involv¬ 
ing a rule of property and not con¬ 
flicting with the federal system, 
should be respected and applied, par¬ 
ticularly in a case removed from a 
state court. 

U.S.—Commodores Point Terminal 
Co. V. Hudnall, D.C.Fla., 283 P. 
160. 

92. U.S.—^Providence Box & Lumber 
Co. v. Goodrich-Daniell Lumber 
Corp.. D.C.Vt., 80 F.Supp. 61. 

Rules as to procedure In bankruptcy 
proceedings see Bankruptcy § 32. 

93. U.S.—In re Pilsener Brewing 
Co., C.C.A.Wash., 79 F.2d 63—In re 
Paleals, C.C.A.N.Y., 296 F. 403, cer¬ 


tiorari denied Paleais v. Saper, 44 
S.Ct. 404, 264 U.S 591, 68 L.Ed. 866 
—In re Veler, Ohio, 249 P. 633, 161 
C.C.A. 643. 

In re Noble, D.C.N.Y., 15 P. 
Supp. 648. 

U. S. V. Moore, D.C.N.Y., 287 F. 
879, affirmed, C.C.A., 294 P. 852, 
certiorari denied U. S. ex rel. Pale¬ 
ais V. Moore, 44 S.Ct. 331, 264 U.S. 
581, 68 L.Ed. 860—In re Moore, D. 
C.Mich, 274 P. 646—In re Puget 
Sound Engineering Co., D.C.Wash., 
270 P. 353, 

94. U.S.—In re Brashear, D.C.Pa., 
275 P, 481. 

96. U.S.—U. S. V. 93 970 Acres of 
Land, Ill., 79 S.Ct. 1193, 360 U.S. 
328, 3 L.Ed.2d 1276. 

U. S. V. 76.16 Acres of Land, 
More or Less, in City of Alameda, 
Alameda County, Cal., D.C.Cal., 103 
F.Supp. 478. 

State laws as rules of decision in 
condemnation proceedings as to 
substantive matters see Federal 
Courts § 189. 

96. U.S.—^U. S. V. Dleckmann, C.C. 
A.Ind., 101 P.2d 421—U. S. v. Chi¬ 
cago, B. & Q. R. Co., C.C.A.Wis., 90 
P.2d 161, certiorari denied 58 S.Ct. 
33, 302 U.S. 714, 82 L.Ed. 661— 
U. S. V. A Certain Tract of Land 
in City of Philadelphia, State of 
Pennsylvania, C.C.A.Pa., 72 P.2d 
170—^Kanakamul v. U. S., Hawaii, 
244 P. 923, 157 C.C.A. 273. 

Liberty Cent. Trust Co. v. Green¬ 
brier College for Women, D.C.W. 
Va.. 60 F.2d 424, affirmed 61 S.Ct. 
493, 283 U.S. 800, 75 L.Ed. 1422— 
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In re Condemnations for Improve¬ 
ment of Rouge River, D.C.Mich., 
266 P. 105. 

U. S. V. Certain Lands in Bor¬ 
ough of Brooklyn, Kings County, 
State of New York, for Establish¬ 
ment of Receiving Barracks, D.C.N. 
Y., 39 F.Supp. 91—^U. S. v. Certain 
Lands in City of Jamestown, D.C. 
N.Y., 34 F.Supp. 746—U. S. v. 8,- 
557 16 Acres of Land in Pendleton 
County, W.Va, D.C.W.Va., 11 F. 
Supp. 311—U. S. V. Crary, D.C.Va., 
2 F.Supp. 870. 

20 C.J. p 631 note 9—25 C.J. p 801 
note 65 [a], p 806 note 7. 
Condemnation proceedings generally 
see Eminent Domain §§ 209-388. 

Procodural matters only 

(1) Conformity was required as to 
procedural matters only. 

U.S.—^U. S. V. Certain Lands in Bor¬ 
ough of Brooklyn, Kings County, 
State of New York, for Establish¬ 
ment of Receiving Barracks, D.C. 
N.Y., 39 F.Supp. 91. 

(2) State statutory provision im¬ 
posing as a condition precedent to 
the creation of the right of condem¬ 
nation an attempt to purchase land 
was held a matter of substantive law 
in a condemnation proceeding by the 
United States. 

U.S.—U. S. V. Meyer, C.C.A.I11., 113 P. 
2d 387, certiorari denied Meyer v. 
U. S., 61 S.Ct. 174. two cases, 311 
U.S. 706, 85 L.Bd. 459. 

U. S. V. Eighty Acres of Land in 
Williamson County, D.C.Ill., 26 P. 
Supp. 315—^U. S. V. Crary, D.C.Va., 
1 F.Supp. 406, 
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ever, substantial conformity was sufficient,97 and the 
state practice could be departed from where it would 
defeat the purpose of the proceeding, or would be 
inconsistent with or impair the effect of federal stat- 

utes.98 

The Conformity Act with respect to condemnation 
proceedings did not apply to the matter of interest.99 

§ 34. - Actions to Which United States 

Is Party 

since the Federal Rules of Civil Procedure apply to 
actions to which the United States is a party, the federal 
courts are not ordinarily required In such cases to con¬ 
form to the state practice. 

It is generally held that the Federal Rules of 
Civil Procedure, which superseded the Practice Con¬ 


formity Act, as discussed supra § 26, apply to actions 
to which the United States is a party, as discussed 
supra § 10, and therefore the federal courts are not 
ordinarily required, in such actions, to conform to 
the state practice.^ 

Prior to the Federal Rules of Civil Procedure it 
was held that, since suits against the United States 
can be maintained only by its consent, and in the 
manner and subject to the restrictions imposed by 
federal statute, the Conformity Act did not affect 
these requirements ;2 nor did the act apply to a suit 
in rem brought by the United States for a forfeiture 
under the federal revenue laws,^ the proceedings 
being, in general, in conformity to those in admiralty 
rather than to existing state practices.^ However, it 


(3) The Tennessee statute provid¬ 
ing that, in estimating damages in 
condemning lands, the Jury shall give 
value of land without deduction but 
incidental benefits which may result 
to the owner may be considered in 
estimating incidental damages, was 
held a matter of “substantive law,” 
and therefore inapplicable under the 
conformity act, if the statute re¬ 
quired the United States to give the 
owner something in addition to the 
compensation provided by Fifth 
Amendment to the Federal Constitu¬ 
tion. 

U.S.—Corpus Juris Seouuduxu quoted 
In U. S. v. Certain Tracts of Land 
in Los Angeles, Cal., D.C.Cal., 67 F. 
Supp. 739, 744—U. S. ex rel. Ten¬ 
nessee Valley Authority v. Indian 
Creek Marble Co., D.C.Tenn., 40 F. 
Supp. 811. 

Provision as delegation of authority 
Provision of statute requiring mat¬ 
ter of determining damages for land 
condemned by federal government to 
be prosecuted in accordance with 
laws relating to suit for condemna¬ 
tion of property of the state where¬ 
in proceeding has been instituted was 
held not a delegation of authority to 
the state. 

U.S.—U. S. V. 137.82 Acres of Land 
in Cheshire County, D.C.N.H., 31 F. 
Supp. 723. 

*<Uke causes;” special law for TTnit- 
ed States 

Under federal statute providing 
that condemnation proceedings by 
the United States shall conform, as 
nearly as may be, to the procedure 
in the state courts “in like causes,” 
the procedure to be followed was 
that established by state statute in 
condemnation proceedings generally, 
and a federal court was not authoriz¬ 
ed to adopt a procedure specially pro¬ 
vided by a state statute for proceed¬ 
ings by the United States, which was 
less favorable to the property own¬ 
er, over his timely objection. 


U.S.—Corpus Juris Secundum quoted 
ia U. S. V. Certain Tracts of Land 
in Los Angeles, Cal., D.C.Cal., 57 F. 
Supp. 739, 744—^U. S. v. Alexander, 
D.C.Va., 47 F.Supp. 900. 

U. S. V. Chichester, DC.Va., 283 
F. 650. 

97. U.S.—City of Oakland v. U. S., 
C.C.A.Cal., 124 P.2d 959, certiorari 
denied 62 S.Ct. 1106, 316 U.S. 679, 
86 L.Ed. 1763. 

U. S. V. Certain Land in Town of 
New Castle, Rockingham County, 
C.C.N.H., 166 F. 783. 

26 C.J. p 806 note 8. 

Conformity with spirit of state rules 
Where there were several provi¬ 
sions for assessment of damages in 
state statutes, the statutes as a 
whole were required to be looked to 
and if those statutes were not har¬ 
monious with reference to details 
the proceedings were to be in accord¬ 
ance with the underlying spirit of the 
whole of them. 

U.S.—U. S. v. 137.82 Acres of Land in 
Cheshire County, D.C.N.H., 31 F. 
Supp. 723. 

98. U.S.—^U. S. V. Certain Parcels of 
Land in Prince George’s County, 
Md., D.C.Md., 40 F.Supp. 436—U. 
S. V. 137.82 Acres of Land in Che¬ 
shire County, D.C.N.H., 31 F.Supp. 
723—U. S. V. Crary, D.C.Va., 1 F. 
Supp. 406. 

Williams Live Stock Co. v. Del¬ 
aware, L. & W. R. Co., D.C.Pa., 286 
F. 796. 

26 C.J. p 806 note 9. 

X^oss of Jury trial 
In condemnation proceeding by 
United States, local laws as to pro¬ 
cedure, mode of trial, and assess¬ 
ment of damages were binding on 
federal courts, where they did not in 
effect deprive landowner of jury tri¬ 
al. 

U.S.—U. S. V. 8,657.16 Acres of Land 
in Pendleton County, W. Va., D.C. 
W.Va., 11 F.Supp. 311. 
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Sufflcienoy of allegations 
The statute requiring practice and 
procedure in condemnation proceed¬ 
ings by federal government in dis¬ 
trict court to follow the laws of the 
state in which the condemnation is 
brought did not require the federal 
government to follow construction of 
state courts as to the sufficiency of 
an allegation of necessity of acquisi¬ 
tion of the condemned property, since 
federal law was that there need be 
no judicial determination of clearly 
legislative questions; nor did it re¬ 
quire that officer authorized to in¬ 
stitute condemnation should state 
facts showing his inability to agree. 
U.S.—U. S. v. Certain Lands in City 
of Jamestown, D.C.N.T., 34 F.Supp. 
746. 

99. U.S.—Brown v. U. S., Idaho, 44 
S.Ct. 92, 263 U.S. 78, 68 L.Ed. 171. 

U. S. V. Certain Lands in Bor¬ 
ough of Brooklyn, Kings County, 
State of New York, C.C.A.N.Y., 129 
F.2d 677. 

1. U.S.—U. S. V. General Motors 
Corporation, D.C.Ill., 2 F.R.D. 628. 

2. U.S.—Munro v. U. S., N.Y., 68 
S.Ct. 421, 303 U.S. 36, 82 L.Ed. 633. 

Bates Mfg. Co. v. U. S., C.C.A. 
Mass., 93 F.2d 721, reversed on oth¬ 
er grounds 68 S.Ct. 694, 303 U.S. 
567, 82 L.Ed. 1020. 

Liability and consent of United 
States to be sued see United States 
§ 176. 

Suit on contractor’s bond 
The Federal Conformity Act had 
no application to suit under Heard 
Act by materialmen or laborers on 
bond of public works contractor. 
U.S.—^U. S., for Use of Johnson v. 
Morley Const. Co., D.C.N.Y., 20 F. 
Supp. 606. 

3. U.S.—^U. S. V. Foreman, C.CA..La., 
95 F.2d 479. 

25 C.J. p 800 note 47. 

4. U.S.—^U. S. V. Foreman, C.C.A. 
La., 95 P.2d 479. 
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also was held under that act that a civil action at 
law in personam brought by the United States to 
recover a penalty given by a federal statute should 
conform substantially to the state practice.^ 

Without reference to the Conformity Act it was 
variously held in actions by the United States, that 
the state practice should,® or should not,*^ be con¬ 
formed to. 

§ 35, - Cases Removed from State Court 

to Federal Court 

Prior to the adoption of the Federal Rules of Civil 
Procadure, the Conformity Act, with its exceptions and 
limitations, applied to causes removed from a state court 
to a federal court. 

As appears in Removal of Causes § 247, a cause 
removed from a state court to a federal court is 
governed by the same procedure as would govern 
a cause originally commenced in the federal court, 
and is accordingly subject to the Federal Rules of 

D. RATURE AND FORM 

§ 37. In General 

Under the Federal Rules of Civil Procedure, federal 
courts recognize but one form of action, namely, a ‘'civil 
action;” under the former practice, the local law gov¬ 
erned with respoct to the form of action. 

The Federal Rules of Civil Procedure govern 
questions relating to the form of action in the fed¬ 
eral courts.^® Under Rule 2, there is in the federal 


Civil Procedure, specifically so under Rule 81 (c), 
and is not bound by any rule of state practice con¬ 
flicting with the Federal Rules, although it was 
formerly held that the Conformity Act, which was 
superseded by the Rules, as discussed supra § 26, 
together with its exceptions and limitations, applied 
to such cases.® 

§ 36. - Statutory Proceedings in Federal 

Courts 

Prior to the Federal Rules of Civil Procedure, the 
Conformity Act did not apply to a new and wholly statu¬ 
tory procedure in an action wholly within the Jurisdiction 
of the federal courts. 

As the Conformity Act, which was superseded 
by the Federal Rules of Civil Procedure, as dis¬ 
cussed supra § 26, related only to modes of proce¬ 
dure “in like causes*’ in the state courts it had 
no application to a new and wholly statutory proce¬ 
dure in an action wholly within the jurisdiction of 
the federal courts.® 

OF REMEDY; JOINDER 

courts but one form of action and this is known 
as a “civil action.”il Under such Rules plaintiff 
may, in a single action, seek all and any relief to 
which the facts entitle him.l® 

Prior to such Rules, and particularly under con¬ 
formity statutes, the local law governed questions 
relating to the form of action^® and the right in 


5. U.S.—U. S. V. Elliot, CCMass., 
25 F.Cas.No.16,043. 

6. To collect internal revenue taxes 
U.S.—U. S. V. Scudder, D.C.N.Y., 2 

F.2d 632. 

7. To enforce TTnlted States law 

In a suit by the United States to 
enforce a law of the United States 
the estabilshed practice of the state 
was held to be that of a foreign jur¬ 
isdiction. 

U.S.—-U. S. V. Rubin, DC.Pa., 227 P. 
938 

8. U.S.—Sweat v. Atlantic Coast 
Line R. Co., C.C.A.Ga., 81 P.2d 492 
—Meldram v. Curtis & Bro., D.C. 
Pa., 29 P.2d 682—Bakin v. Scottish 
Union & National Ins. Co., D.C. 
Ga., 17 P.2d 105—Duvall v. Wa¬ 
bash Ry. Co., D.C.Mo., 9 P.2d 83. 

Ford V. Grocers’ Mut. Ins. Co., D. 
C.Pa., 4 P.Supp. 911. 

25 C.J. p 806 note 16. 

9. U.S.—U. S., to Use and Benefit 
of Electric Storage Battery Co., v. 
Boat Harbor Marine Ry. Co., D.C. 
Va., 68 F.2d 366. 

Corpus Juris Secundum cited in 
U. S. V. Certain Tracts of Land in 
Los Angeles, Cal., D.C.Cal., 67 P. 


Supp. 739, 744—^U. S. to Use and 
for Benefit of Foster Wheeler Cor- 
I poration, v. American Surety Co. 
of New York, D.C.N.Y., 23 P.Supp. 
644—Spencer v. U. S., D.C.Mass., 14 
P.Supp, 46. 

25 C.J. p 800 note 49 [f], P 806 note 
23. 

10. Buies cannot be rendered nuga¬ 
tory by election 

One bringing suit in federal courts 
will not be permitted to render Fed¬ 
eral Rules of Civil Procedure nuga¬ 
tory by his simple election to make 
use of what he deems to be the more 
convenient and advantageous of the 
remedies afforded him by state law 
for the enforcement of his rights; 
and it has been held that while a 
mortgagee seeking to enforce his 
mortgage in the federal courts may 
proceed by way of the ordinary proc¬ 
ess as provided by state practice 
statute, the Federal Rules governing 
such proceeding, he will not be per¬ 
mitted to resort to an alternative 
proceeding provided by such statute 
and known as executory process. 

U.S—Gillson V. Vendome Petroleum 
Corporation, D.C.La., 35 P.Supp. 
815. 


11. U.S.—Schnur & Cohan, Inc. v. 
Academy of Motion Picture Arts 
and Sciences, 223 P.2d 478, 42 C.C. 
P.A. (Patents) 963. 

U. S. V. Fleming, D.C.Iowa, 69 F. 
Supp. 252—Gillson v. Vendome Pe¬ 
troleum Corporation, D.C.La., 35 F 
Supp. 816—^\Villiams v. Collier, D. 
C.Pa., 32 P.Supp. 321—Kravas v. 
Great Atlantic & Pacific Tea Co., D. 
C.Pa., 28 P.Supp. 66. 

U. S. V. Pryor, D.C.Ill.. 2 P.R.D. 
382. 

12. U.S.—Ross V. Service Lines, D.C. 
Ill., 31 P.Supp. 871—Palmer v. 
Palmer, D.C.Conn., 31 P.Supp. 861. 
Xt is substance and not form of ac¬ 
tion which governs right to relief, 
D.C.—Bartlett v. Bartlett, 221 F.2d 

608, 94 U.S.App.D.C. 190. 

13. U.S.—Bums Mortg. Co. v. Pried, 
Pa., 64 S.Ct. 813, 292 U.S. 4S7, 78 
L.Ed. 1380, 92 A.L.R. 1193. 

Domenech v. Verges, C.C.A.Puer- 
to Rico, 69 P.2d 714. 

Hutchinson Coal Co. v. Miller. D. 
C.W.Va., 20 P.Supp. 718. 

Adams V Shirk, Ill., 105 P. 659, 
44 C.C.A. 653. 

25 C.J, p 806 note 27, p 807 note 28. 


76 



35A C. J. S. FEDERAL CIVIL PROCEDURE § 37 

which such action was to be brought.^^ Accordingly the form in which the controversy, for which the 

the common-law forms of action, so far as they plaintiffs sought a remedy, had been presented.^S 

were preserved and distinguished in the state prac- invasion of federaUy protected rights; adjust- 
tice, were recognized in the federal courts.lS and, Where federally protected rights 

on the other hand, a valid state statute abolishing ^ave been invaded, the federal courts will be alert 
different forms of action was obligatory on the fed- their remedies so as to grant the neces- 

eral courts sitting in that state.16 Subject to the 3 ary relief,i9 and where legal rights have been in¬ 
foregoing rules, and in consonance with 'the recog- -vraded, and a federal statute provides for a general 

nition by federal courts of distinctions between law right to sue for such invasion, federal courts may 

and equity, see infra § 38, actions were required to use any available remedy to make good the wrong 

be brought in conformity with the settled procedure done.20 

or forms, in equity or law, appropriate to the relief Mandamus, Rule 81 (b) of the Federal Rules of 
sought.i7 ^ In a particular case, however, it was Qvil Procedure abolishes the writ of mandamus.2i 

held that in a case within the competence of a fed- It has been held, however, that relief similar to man- 

eral court it might retain jurisdiction irrespective of damus is still available .22 


14. U S —Burns Mortgage Co. v. 
Fried, Pa.. 54 S.Ct. 813, 292 U.S 
487, 78 L.Ed. 1380, 92 A.L.R. 1193. 

16. U.S.—U. S. Fidelity & Guaranty 
Co. V. Worthington & Co., C.C.A. 
Ala, 6 P.2d 602, certiorari denied 
46 S Ct. 119, 269 U.S. 583, 70 L.Ed. 
424. 

26 C.J. p 806 note 27. 

16. U.S.—Lowndes v. Huntington, N. 
Y., 14 S.Ct. 768, 163 U.S. 1, 38 L. 
Ed. 616. 

25 C.J. p 807 note 28. 

Invalid statute not obligatory 

U.S.—Poindexter v. Greenhow, Va., 6 
S.Ct. 903, 962, 114 U.S. 270, 330, 29 
L.Ed. 185, 207, followed in White 

V. Greenhow, 6 S.Ct. 923, 962, 114 
U.S. 307, 330, 29 L.Ed. 199, 207, and 
Chaffin V. Taylor, 6 S.Ct. 924, 962, 
114 U.S. 309, 330, 29 L.Ed. 198, 207. 

Action of replevin 

Where laws of state did not admit 
the action of replevin, the writ of re¬ 
plevin could Issue from federal 
court. 

U.S.—Baltimore & O. R. Co. v. Ham¬ 
ilton, C.C.Va., 16 F. 181, mandamus 
denied 2 S.Ct. 876, 108 U.S. 666, 27 
L.Ed. 812. 

17. U.S.—^tna Life Ins. Co. of 
Hartford, Conn., v. Maxwell, C.C.A. 

W. Va., 89 P.2d 988—Fort Worth 
Independent School Dist. v. .®tna 
Casualty & Surety Co., C.C.A.Tex., 
48 F.2d 1, 77 A.L.R. 222, certiorari 
denied 52 S.Ct. 24, 284 U.S. 646, 76 
L.Ed. 648—Self v. Prairie Oil & 
Gas Co., C.C.A.Okl., 28 P.2d 590, 
certiorari denied 49 S.Ct. 250, 278 

U. S. 669, 73 L.Ed. 667—State Bank 
& Trust Co. V. U. S., C.C.A.Tenn., 
16 P.2d 439, certiorari denied Pons 

V. State Bank & Trust Co., 47 S.Ct. 
676, 274 U.S. 737, 71 L.Ed. 1317. 

National Park Bank v. Peavey, C. 
C.Iowa, 64 F. 912—^U. S. Bank v. 
Lyon County, C.C.Iowa, 48 F. 632. 

26 C.J. p 806 note 27 [b]-Cf]. j 

Aoconnting; damages j 

A suit by lessors of an oil and gas I 


lease against lessee for an account¬ 
ing and recovery of damages which 
allegedly grew out of improper op¬ 
eration of lease whereby lessee 
fraudulently permitted oil to be 
drained from lessors’ lands onto ad¬ 
jacent lands on which lessee was also 
operating was held to be nothing 
more than an action to recover dam¬ 
ages, and should have been brought 
as such. 

U.S.—Cooper v. Ohio Oil Co., D.C. 

Wyo, 25 F.Supp. 304, affirmed, C.C. 

A., 108 P.2d 636. 

Choice of legal or eoLuitahle remedy 

(1) Although a state provided a 
legal remedy for the enforcement of 
the right of a creditor to look to un¬ 
paid portions of the capital stock for 
the payment of his claim, the credi¬ 
tor could, when proceeding in a fed¬ 
eral court, adopt the equitable reme¬ 
dy, or sue at law under the statute. 
U.S.—First Nat. Bank of Sioux City 

V. Peavey, C.C.Iowa, 69 F. 466. 

(2) Under applicable statute, fact 
that taxpayer attacking assessment 
might sue in law or equity in state 
court did not necessarily permit him 
to choose form of action in federal 
court. 

U S.—^Henrietta Mills v. Rutherford 

County, C.C.A.N.C., 32 F.2d 670, af¬ 
firmed 60 S.Ct. 270, 281 U.S. 121, 74 

L.Ed. 737. 

Tacts pleaded; law of forum 

(1) Whether remedy sought in 
equity suit must be by action at law 
or may be pursued in equity notwith¬ 
standing defendant’s objection de¬ 
pends on facts stated in bill. 

U.S.—^Hummel v. Wells Petroleum 

Co., C.C.A.I11., Ill P.2d 883. 

(2) Whether remedy to enforce a 
contract for the payment of a third 
person’s obligations in federal courts 
is by suit in equity or by action at 
law is dependent on law of forum. 
U.S.—^Hutchinson Coal Co. v. Miller, 

D.C.W.Va., 20 F.Supp. 718. 
Iiijiuictlou 

Where remedy by injunction was 
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available in state court, such remedy 
was also available in federal court. 
U.S.—Seay v. Hawkins, C.C.A.Okl., 17 
F.2d 710. 

Quieting title 

Federal court has jurisdiction, in¬ 
dependent of the state statute, to 
quiet title to lands without prior ad¬ 
judication of the title at law. 

U.S.—Commodores Point Terminal 
Co. V. Hudnall, D.C.Fla., 283 F. 160. 

18. U.S.—Harr v. Pioneer Mechani¬ 
cal Corporation, D.C.N.Y., 1 F.Supp. 
294. 

Injunction; declaratory judgment 
Where the controversy for which 
a remedy was sought was of such a 
kind as to make a court of equity 
the proper forum in which to seek it, 
as where the objective of plaintiff 
was to remedy an alleged wrong by 
a perpetual injunction rather than a 
mere declaration of rights, it was 
held that a federal court might re¬ 
tain jurisdiction, notwithstanding 
the action was commenced in a state 
court in the form of a suit for a de¬ 
claratory judgment. 

U.S.—Harr v. Pioneer Mechanical 
Corporation, supra. 

19. U S.—Bell V. Hood. Cal., 66 S.Ct. 
773, 327 U.S. 678, 90 L.Ed. 939, 
13 A.L.R.2d 383. 

Bell V. Hood, D.C.Cal., 71 F.Supp. 
813. 

20. U.S.—Bell V. Hood, Cal, 66 S.Ct. 
773, 327 U.S. 678, 90 LEd. 939, 13 
A.L.R.2d 383. 

Bell V. Hood, D.C.Cal., 71 F. 
Supp. 813. 

21. U.S.—^DeFoe v. Town of Ruther- 
fordton, C.C.A.N.C., 122 F.2d 342. 

22. D.C.—George Allison & Co. v. In¬ 
terstate Commerce Commission, 
107 F.2d 180, 70 App.D.C. 376, cer¬ 
tiorari denied 60 S.Ct. 470, 309 U.S. 
656, 84 L.Ed. 1005. 

Conformity and nonconformity in 
mandamus proceedings see supra § 
29. 
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§ 38. Distinctions between Law and Equity 

Under the Federal Rules of Civil Procedure the pro¬ 
cedural distinctions between law and equity, or at least 
some of them, have been eliminated and there is no long¬ 
er any distinction in form between actions at law and 
suits In equity, but the fundamental and substantive dis¬ 
tinctions between actions at law and suits in equity and 
between legal and equitable rights and remedies have 
not been affected. 
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Before the Federal Rules of Civil Procedure were 
adopted, the federal courts recognized and main¬ 
tained the distinction between actions at law and 
suits in equity23 in point of form, procedure and 
substance,24 and the equity and law parts of the 
federal courts were wholly separate, although ad- 


23. XT.S.—Lindsay v. Shreveport 

First Nat. Bank, La., 16 SCt. 472, 
156 U.S. 485, 39 L.Ed. 603—Nations 
V. Johnson, Tex., 24 How. 195, 16 
L.Ed. 628. 

Atlas Life Ins. Co. v. W. I. 
Southern, Inc., C.C.A.Okl., 105 F.2d 
668—^Equitable Life Assur. Soc. of 
U. S. V. Johnson, C.C.A.Mich., 81 F. 
2d 643—Jefferson v. Gypsy Oil Co., 
C.C.A.Okl., 27 F.2d 304—Walworth 
Co. V. Moore Drop Forging Co., C. 
C.A.Mass., 19 P 2d 496—Self v. 
Prairie Oil & Gas Co., C.C.A.Okl., 
19 F2d 481, reheard 28 F.2d 690, 
certiorari denied 49 S.Ct. 250, 278 
U.S. 669, 73 L.Ed. 567—Henderson 
Tire & Rubber Co. v. Reeves, C.C. 
A.8, 14 P.2d 903, certiorari denied 

47 S.Ct. 336, 273 U.S. 744, 71 L Ed. 
870—^Denison v. Keck, C.C.A.Neb., 
13 F.2d 384—Kieffer v. Kinney- 
Coastal Oil Co., C.C.A.Wyo., 9 P.2d 
260, reversed on other grounds 48 
S.Ct. 680, 277 U.S. 488, 72 L.Ed. 
961—Schambs v. Fidelity & Casual¬ 
ty Co. of New Tork, Ohio, 259 F. 65, 
169 C.C.A. 66, 6 A.L.R. 1231—Park- 
erson v. Borst, La., 261 F. 242, 163 
C.C.A. 398. 

U. S. V. Standard Oil Co. of Cali¬ 
fornia, D.C.Cal., 20 P.Supp. 427— 
Wenzel & Henoch Const. Co. v. 
Metropolitan Water Dist. of South¬ 
ern California, D.C.Cal., 18 F.Supp. 
616. 

Howard v. Texas Co., D.C.Tex., 

48 P.2d 888—Irving Trust Co. v. 
Marine Midland Trust Co. of New 
York, D.C.N.T., 47 P.2d 907—Ben¬ 
ton V. Delninger, D.C.N.Y., 21 P.2d 
657. 

Beatty v. Wilson, C.C.Kan, 161 
P. 453—Jones v. Mutual Fidelity 
Co., C.C.Del., 123 F. 506—Highland 
Boy Gold Min. Co. v. Strickley, 
Utah, 116 P. 852, 54 C.C.A. 186— 
Hill V. Northern Pac. Ry. Co, C.C. 
Wash., 104 F. 764, affirmed 113 P. 
914, 51 C.CA. 644—^Hirsh v. Jones, 
C.C.Tex, 56 P. 137—^Duncan v. 
Green wait, C.C.Mo., 10 P. 800, 3 Mc¬ 
Crary 378. 

Hall V. Yahoola River Min. Co., 
Ped.Cas.No.5,956, C.C.Ga., 1 Woods 
544. 

21 C J. p 27 notes 47, 48. 

“Suits in equity” and remedies 

(1) Prom the beginning the phrase 
“suits in equity,” as used in the pro¬ 
visions conferring jurisdiction on the 
federal courts, was understood to re¬ 
fer to suits in which relief was 
sought according to principles applied 


by the English court of chancery be¬ 
fore 1789 as they had been developed 
in the federal courts. 

U.S.—Gordon v. Washington, Pa., 55 
S.Ct. 684, 295 U.S. 30, 79 L.Ed. 1282 
—Gordon v. O’Brien, Fa., 55 S.Ct. 
584, 296 U.S. 30, 79 L.Ed. 1282. 

(2) The suits ”in equity” of which 
the federal courts were given cog¬ 
nizance by the First Judiciary Act 
constituted that body of remedies, 
procedures, and practices which 
theretofore had been evolved in the 
English court of chancery, subject 
to modiflcatlons by congress. 

U.S.—Sprague v. Ticonic Nat. Bank, 
Me., 69 S.Ct. 777, 307 U.S. 161, 83 
L.Ed. 1184. 

(3) The remedies afforded in the 
federal court were determined by 
those general principles of equitable 
jurisdiction exercised by the high 
court of chancery in England at the 
time of the adoption of the Constitu¬ 
tion and the passage of the original 
Judiciary Act unless subsequently 
changed by congress. 

U.S.—Consolidation Coal Co. v. West¬ 
ern Maryland Ry, Co., D C.Md., 44 
P.2d 696. j 

(4) Sources of jurisdiction in equi¬ 
ty see Equity § 7. 

Statutory provisions allowing 
amendment of pleadings in action at 
law or suit in equity where action 
was brought in wrong forum, and 
allowing equitable defenses to be in¬ 
terposed in actions at law by answer, 
plea, or replication without necessity 
of filing bill on equity side of court, 
did not create one form of civil 
actions, but manifest purpose of con¬ 
gress was to permit change from 
suit at law to one in equity and re¬ 
verse, with as little delay and as lit¬ 
tle insistence on form as possible. 
U.S.—^Wenzel & Henoch Const. Co. 
V. Metropolitan Water Uist. of 
Southern California, D.C.Cal., 18 P. 
Supp. 616. 

Equitable relief not afforded iu ac¬ 
tion at law 

(1) Granting recovery on fire pol¬ 
icies on the theory that agreement 
between owner of equity of redemp¬ 
tion and insurer's agent that the 
policies should be assigned to the 
purchaser at sheriff's sale then and 
there accomplished such assignment, 
and that a writing contemplated 
would have been only a record and 
evidence of such assignment does 
not involve a reformation of the pol¬ 
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icies, or the affording of equitable 
relief, without the power of a fed¬ 
eral court in an action at law. 

U.S.—Twin City Fire Ins. Co. v. 
Stockmen’s Nat. Bank of Ft. Ben¬ 
ton, C.C.A.Mont., 261 F. 470. 

(2) The equitable doctrine of sub¬ 
rogation could not be applied in a 
federal court of law. 

U.S.—^U. S. to use of Wood v. United 
Surety Co., D.C.Cal., 192 P. 992. 
Waiver 

The objection that an issue raised 
by the pleadings in an action at law 
is cognizable in equity is waived by 
a failure to interpose it in apt time 
in the trial court. 

U.S.—Cook V. Foley, Minn., 152 P. 
41, 81 C.CA. 237, certiorari denied 
28 S.Ct. 570, 209 U.S. 543, 62 L.Ed. 
919. 

Suits properly brought iu equity 

(1) Suit against school district by 
building contractor’s surety as sub¬ 
rogee to materialman's rights for 
amount wrongfully paid contractor. 
U.S —Fort Worth Independent School 

Dist. V. .ffiitna Casualty & Surety 
Co., C.C.A.Tex., 48 P.2d 1, 77 A.L.R. 
222, certiorari denied 52 S.Ct. 24, 
284 U.S. 645, 76 L.Ed. 548. 

(2) Action by guardian of illegiti¬ 
mate son of deceased soldier on war 
risk insurance policy, in which widow 
and legitimate children intervened. 
U.S.—State Bank & Trust Co. v. U. 

S, C.C.A.Tenn., 16 P.2d 439, certio¬ 
rari denied Pons v. State Bank & 
Trust Co., 47 S.Ct. 675, 274 U.S. 737, 
71 L.Ed. 1317. 

(3) Suit against insurer after re¬ 
covery of unsatisfied judgment 
against insured. 

U.S.—^^tna Life Ins. Co. of Hart¬ 
ford, Conn., V. Maxwell, C.C.A.W. 
Va., 89 P.2d 988. 

(4) Action by liability insurer 
against residents of other states for 
declaratory judgment concerning 
plaintiff’s liability for injuries re¬ 
sulting from use of insured automo¬ 
bile. 

U.S.—Ohio Casualty Ins. Co. v. Plum¬ 
mer, D.C.Tex., 13 P.Supp. 169. 

24« U.S.—McKemy v. Supreme 
Lodge A. O. U. W.. Ohio, 180 F. 
961, 104 C.C.A. 117—Highland Boy 
Gold Min. Co. v. Strickley, Utah, 
116 P. 862, 64 C.C.A. 186. 

Bonifaci v. Thompson, D.C. 
Wash., 252 P. 878. 

21 C.J. p 27 note 47--p 28 note 60. 
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ministered by the same judges,25 so that a law case and equity.28 In other words, the procedural dis- 
could not be entertained on the equity side, nor an tinctions between law and equity,29 or at least some 
equity case on the law side.26 of them,30 have been eliminated; and under Rule 2, 

Under the Federal Rules of Civil Procedure the providing that there shall be one form of action 
equity and law parts of the federal courts are no to be known as a “civil action,’’ there is no longer 
longer wholly separate,27 and there is, generally any distinction in form between actions at law and 
speaking, a uniform system of procedure for law suits in equity.^i This Rule permits all relief that 


^egral and egnltalile remedies were 
distinct In federal courts. 

U.S.—^Walworth Co. v. Moore Drop 
Forging Co., C.C.A.Mass., 19 F.2d 
496. 

Forms Iblended in courts of state 

The distinction between legal and 
equitable forms of action was pre¬ 
served in the federal courts, although 
they may have been blended in the 
courts of the state under whose stat¬ 
utes the action was being tried. 
U.S—Pacific Mut. Life Ins. Co. of 
California v. Webb, Mo.. 157 P. 166. 
84 C.C.A. 603, 13 Ann.Cas. 762— 
Gravenberg v. Laws, La., 100 P. 1, 
40 C.C.A. 240. 

25. U.S—^Wenzel & Henoch Const. 
Co. V. Metropolitan Water Dist. of 
Southern California, D.C.Cal., 18 P. 
Supp. 616—Campbell v. Chase Nat. 
Bank of City of New York, DC. 
N.Y., 6 P.Supp. 156, appeal dis¬ 
missed U. S. V. Campbell, 54 S.Ct. 
455, 291 U.S. 686, 78 L.Ed. 1073, 
motion denied 54 S.Ct. 469, 291 U.S. 
648, 78 L.Ed. 1043, and affirmed, 
C.C.A., 71 P.2d 669, 94 A.L.R. 708, 
certiorari denied 66 S.Ct. 108, 293 

U. S. 592, 79 L.Ed, 686, and affirmed, 
C.C.A., Campbell v. Medalie, 71 P. 
2d 671, certiorari denied 55 S.Ct. 
108, 293 U.S. 592, 79 L.Ed. 686, 

Schurmeier v. Connecticut Mut. 
Life Ins. Co., C.C.A,Minn., 137 P. 42, 
69 C C.A. 22. 

26. U.S.—Cates v. Allen, Miss., 13 S, 
Ct. 883, 149 U.S. 451, 37 L.Ed. 804 
—Scott V. Neely, Miss., 11 S.Ct. 712, 
140 US. 106, 35 LEd, 358. 

Schurmeier v. Connecticut Mut. 
Life Ins. Co., C.C.A.Minn., 137 P. 
42, 69 C.C.A. 22—Highland Boy 

Gold Min. Co. v. Strickley, Utah, 
116 P. 862. 54 C.C.A. 186. 

Cooper V. Ohio Oil Co., D.C.Wyo., 
26 P.Supp. 304, affirmed, C.C.A., 108 
F.2d 535—^Wenzel & Henoch Const. 
Co. V. Metropolitan Water Dist. of 
Southern California, D.C.Cal., 18 P. 
Supp. 616. 

21 C.J. p 27 note 47-p 28 note 60. 

Where plaintiff’s pleading did not 
present case of equitable cognizance, 
it ordinarily had to be tried as a case 

U.S.—Elliott V. Shuler, C.C.N.C., 50 
P. 454—Potts V. Accident Ins. Co., 
C.C.N.T., 35 P. 566. 

25 C.J. p 807 note 29. 

27. U.S.—^Union Mut. Life Ins. Co. 

V. Friedman, C.C.A.N.T., 139 P.2d 
642. 


Shanesy v. Ford Motor Co., D.C. 
Ill., 7 P.R.D. 199. 

28. U.S.—^Fleming v. Peavy-Wilson 
Lumber Co, D C.La., 38 P.Supp. 
1001—Williams v. Collier, D.C Pa, 
32 P.Supp. 321—Grauman v. City 
Company of New York, Inc., D.C. 
N.Y., 31 P.Supp. 172. 

Ransom v. Staso Milling Co., D. 

C. Vt., 2 F.R.D. 128—Fitzpatrick v. 
Sun Life Assur. Co. of Canada, 

D. C.N. J., 1 F.R.D. 713. 

Bnles apply to eqnity cases 

(1) The Federal Rules of Civil Pro¬ 
cedure apply to proceedings formerly 
cognizable in equity. 

U.S.—Mosseller v. U. S., C.C.A.N.Y., 
168 F.2d 380. 

(2) A former statute relating to 
when suits in equity are not sustain¬ 
able was superseded by the Federal 
Rules of Civil Procedure in so far as 
the statute dealt with procedural 
matters and contemplated two sep¬ 
arate procedures. 

U.S.—Grauman v. City Co. of New 
York, D.C.N.Y., 31 P.Supp. 172. 

Patent oases 

The Federal Rules of Civil Pro¬ 
cedure, which abolish all differences 
of procedure as between suits of law 
and suits in equity, have superseded 
and rendered obsolete Section 4920, 
Title LX, R.S., 35 U.S.C A. § 69, so 
far as it specified the separate forms 
of action at law and in equity in 
patent cases. 

U.S.—Pratt V. U. S., 87 Ct.Cl. 586. 

29. U.S,—Blondet v. Hadley, C.C.A. 
Puerto Rico, 144 F.2d 370. 

Porto Rico Tel. Co. v. Puerto 
Rico Communications Authority, D. 

C. Puerto Rico, 89 P.Supp. 922, af¬ 
firmed, C.A., 189 P.2d 39, certiorari 
denied 72 S.Ct. 54, 342 U.S. 830, 96 
L.Ed. 628—Carter Coal Co. v. Litz, 

D. C.Va., 54 P.Supp. 115, affirmed, 
C.C.A., 140 P.2d 934—Ryan Distrib¬ 
uting Corporation v. Caley, D.C.Pa., 
61 P.Supp. 377—^Fleming v. Peavy- 
Wilson Lumber Co., D.C.La., 38 P. 
Supp. 1001—^Williams v. Collier, D. 

C. Pa., 32 P.Supp. 321—Grauman 
V. City Company of New York, Inc., 

D. C.N.Y., 31 P.Supp. 172. 

Bynum v. Prudential Life Ins. 
Co. of America, D.C.S.C., 7 F.R.D. 
686—Bereslavsky v. Socony-Vacu- 
um Oil Co., D.C.N.Y., 7 P.R.D. 444 
—Conn V. Kohlemann, D.C.Pa., 2 P. 
RD. 514—Ransom v. Staso Milling 
Co., D.C.Vt., 2 P,R.D. 128. 
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30. U.S.—^Panchon & Marco, Inc. v. 
Paramount Pictures, D.C.N.Y., 107 
P.Supp 632, reversed in part on 
other grounds, C.A., 202 P.2d 731, 
36 A.L.R.2d 1336. 

Except where right to jury trial 
has been affirmatively denied after a 
timely demand in an action which 
historically would be considered as 
arising at “law”, the distinction be¬ 
tween law and equity has no proce¬ 
dural significance. 

D.C.—Groome v. Steward, 142 F.2d 
756, 79 U.S.APP.D.C. 50. 

31. U.S.—Bereslavsky v. Kloeb, C.C. 
A.6, 162 P.2d 862, certiorari denied 
68 S.Ct. 156, 332 U.S. 816, 92 L.Ed. 
393—Commercial Nat. Bank in 
Shreveport v. Parsons, C.C.A.La., 
144 P.2d 231, rehearing denied 145 
P.2d 191, certiorari denied 65 S Ct. 
440, 323 U.S. 796, 89 L.Ed. 636— 
Sun Oil Co. V. Burford, C.CA.Tex., 
130 P.2d 10, reversed on other 
grounds 63 S.Ct. 1098, 319 U.S. 315, 
87 L Ed. 1424, rehearing denied 63 
S.Ct. 1442, two cases, 320 U.S. 214, 
87 L.Ed. 1851. 

Rutherford v. National Indem. 
Co., D.C.Mo., 113 P.Supp. 640—Fan- 
chon & Marco, Inc. v. Paramount 
Pictures, D.C.N.Y., 107 P.Supp 532, 
reversed in part on other grounds, 
C.A., 202 P.2d 731, 36 A.L.R 2d 1336 
—^Walling V. Richmond Screw An¬ 
chor Co., D C.N Y., 52 P.Supp 670— 
Monks V. Hurley, D C.Mass., 46 F. 
Supp. 724—New England Mut. Life 
Ins. Co. V. Barnett, D.C.Ala., 39 P. 
Supp. 761, reversed on other 
grounds, C.C.A., Barnett v. New 
England Mut. Life Ins. Co., 123 P. 
2d 712—Grauman v. City Co. of 
New York, D.C.N.Y., 31 P.Supp. 172 
—Tri-Plex Shoe Co. v. Cantor, D.C. 
Pa., 27 P.Supp. 295. 

General Motors Corp. v. Califor¬ 
nia Research Corp., D.C.Del, 9 F. 
R.D. 665—^National Transformer 
Corp. V. Alliance Ins. Co., D.C.Ill, 
8 P.R.D. 483—Stiflfler v. Diehl, D.C. 
Pa., 6 P.R.D. 462—Young v. Loew’s 
Inc., D.C.N.Y., 2 P.R.D. 360—Ran¬ 
som V. Staso Milling Co., D C.Vt., 2 
P.R.D. 128—Fitzpatrick v. Sun Life 
Assur. Co. of Canada, D.C.N.J., 1 
P.R.D. 713. 

D.C.—By ram v. Vaughn, D.C., 68 P. 
Supp. 981. 

Distinction between legal and equi¬ 
table actions generally, the effect 
thereof, and the effect of codes 
and practice acts see Actions §§ 
63-67, 
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could formerly be secured either at law or in equity between law and equity,is imbedded in the fed- 
to be obtained in a civil action,^2 but the historical eral Constitution, and neither the Rules, nor the act 
differences between law and equity have not been authorizing the adoption of the Rules, affect the 
completely obliterated for all purposes^S by the Fed- fundamental and substantive distinctions between 
eral Rules.34 actions at law and suits in equity or between legal 

and equitable rights and remedies.^^ Xhe courts 
The distinction between law and equity,35 that is, must still apply equitable principles to equitable 
the difference in substance in federal judicial power rights and legal principles to legal rights.38 The 


“A proceeding in Equity is no long¬ 
er a proceeding in Equity but a Civil 
Action.*’ 

U.S.—Tri-Plex Shoe Co. v. Cantor, 
D.C.Pa., 27 F.Supp. 295. 

“Suit In equity” nonexistent 

There is no longer, in federal prac¬ 
tice, such a thing as a “suit in equi¬ 
ty.’* 

U.S.—^U. S. V. Rosenbluth, D.C.Ohio, 
102 F.Supp. 996. 

32. U.S.—Schnur & Cohan, Inc. v. 
Academy of Motion Picture Arts 
and Sciences, 223 F.2d 478, 42 C.C.P. 
A.Patents 963— Vnion Mut Life 
Ins, Co. V. Friedman, C.C.A.N.Y., 
139 F.2d 642. 

Rutherford v. National Indem. 
Co., D.C.MO., 113 F.Supp. 640— 
Grauman v. City Company of New 
York, Inc., D.C.N.Y., 31 F.Supp. 
172—Commonwealth Trust Co. of 
Pittsburgh V. Reconstruction Fi¬ 
nance Corporation, D.C.Pa., 28 F. 
Supp. 586. 

Shanesy v. Ford Motor Co., D.C. 
Ill., 7 F.R.D. 199. 

Conrt may exercise full equity 
powers in any civil action. 

U.S.—Fischer v. Excess Ins. Co. of 
America., D.C.Iowa, 31 F Supp. 661, 
affirmed, C.C.A., 115 F.2d 765. 

33, U.S.—Great Northern Life Ins. 
Co. V. Vince, C.C.A.Mich., 118 F.2d 
232, certiorari denied Vince v. Great 
Northern Life Ins. Co., 62 S.Ct. 71, 
314 U.S. 637, 86 L.Ed. 511. 

34, U.S.—Black v. Boyd, CATenn., 
248 F.2d 156—Bereslavsky v, Kloeb, 
C.C.A.6, 162 F.2d 862, certiorari de¬ 
nied 68 S.Ct. 156, 332 U.S. 816, 92 
L.Bd. 393—Bereslavsky v. Caffey, 
C.C.A.N.Y., 161 P.2d 499, certiorari j 
denied 68 S.Ct. 82, 332 U.S. 770, 92 
L.Ed. 356—Coca-Cola Co. v. Dixi- 
Cola Laboratories, C.C.A.Md., 155 
F.2d 59, certiorari denied 67 S.Ct. 
192, two cases, 329 U.S. 773, 91 L. 
Ed. 665—U. S. V. Homs, C.C.A N. J., 
147 F.2d 67. 

D.C.—Byram v. Vaughn, D.C., 68 F. 
Supp. 981. 

35. U.S.—Howard v, Texas Co., D.C. 
Tex., 48 F.2d 888—^Denison v. Keck, 
C.C.A.Neb., 13 F.2d 884. 

“Under the federal constitution, 
art. 3, § 2, the distinction between 
law and equity is to be observed.” 

U.S.—Phillips Petroleum Co. v. John¬ 
son, aC.ATex., 165 F.2d 185, 190, 


certiorari denied 67 S Ct. 87, 329 U. 
S. 730, 91 L.Ed. 632. 

30. U.S.—Commercial Nat. Bank in 
Shreveport v. Parsons, C.C.A.La., 
144 F.2d 231, rehearing denied, C.C 
A., 145 P.2d 191, certiorari denied 
65 S.Ct. 440, 323 U.S. 796, 89 L.Ed. 
636. 

Porto Rico Tel. Co. v. Puerto 
Rico Communications Authority, D. 
C.Puerto Rico, 89 F.Supp. 922, af¬ 
firmed, C.A., 189 F.2d 39, certiorari 
denied 72 S.Ct. 64, 342 U.S. 830, 96 
L.Ed. 628. 

37. U.S.—Stainback v. Mo Hock Ke 
Lok Po, Hawaii, 69 S.Ct. 606, 336 

U. S. 368, 93 L.Ed. 741~Holmberg 

V. Armbrecht, N.T., 66 S.Ct. 682, 
327 U.S. 392, 90 L.Ed. 743, 162 A.L. 

R. 719. 

Bradley v. U. S., C.A.La., 214 F. 
2d 5—^Abbe v. New York, N. H. & 
H. R. Co., C.A.N.Y., 171 F.2d 387— 
Bereslavsky v. Caffey, C.C.A.N.Y., 
161 F.2d 499, certiorari denied 68 

S. Ct. 82, 332 U.S. 770, 92 L.Ed. 355 
—Commercial Nat. Bank in Shreve¬ 
port V. Parsons, C C.A.La., 144 F.2d 
231, rehearing denied 146 P.2d 191, 
certiorari denied 65 S.Ct. 440, 323 

U. S. 796, 89 L.Ed. 635—Sun Oil Co. 

V. Burford, C.C.A.Tex., 130 P.2d 10, 
reversed on other grounds 63 S.Ct. 
1098, 319 U.S. 315, 87 L.Ed. 1424, 
rehearing denied 63 S.Ct. 1442, two 
cases, 320 U.S. 214, 87 L.Ed. 1851 
—Mendez v. Bowie, C.C.A.Puerto 
Rico, 118 F.2d 436. 

Rodgers v. U. S., D.C.Cal., 158 F. 
Supp. 670—^Fanchon & Marco, Inc. 
V. Paramount Pictures, D.C.N.Y., 
107 F.Supp. 632, reversed in part 
on other grounds, C.A., 202 F.2d 
731, 36 A.L.R.2d 1336—Porto Rico 
Tel. Co. V. Puerto Rico Communica¬ 
tions Authority, D C.Puerto Rico, 89 
F.Supp. 922, affirmed, C.A., 189 F.2d 
39, certiorari denied 72 S.Ct. 64, 342 

U. S. 830, 96 L.Ed. 628—Walling v. 
Richmond Screw Anchor Co., D C. 
N.Y., 62 F.Supp. 670—Ryan Dis¬ 
tributing Corporation v. Caley, D.C. 
Pa., 61 F.Supp. 377—^Monks v. Hur¬ 
ley, D.C.Mass., 46 F.Supp. 724— 
New England Mut. Life Ins. Co. v. 
Barnett, D.C.Ala., 39 F.Supp. 761, 
reversed on other grounds Barnett 

V. New England Mut. Life Ins. Co., 
C.C.A., 123 P.2d 712—Fleming v. 
Peavy-Wllson Lumber Co., D.C.La., 
38 F.Supp. 1001—^Williams v. Col¬ 
lier, D.C.Pa., 32 F.Supp. 321—Grau¬ 
man V. City Co. of New York, D.C. 
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N.Y., 31 F Supp. 172—Bellavance 
V. Plastic-Craft Novelty Co., D.C. 
Mass., 30 F.Supp. 37. 

Bynum v. Prudential Life Ins. 
Co. of America. D.C S.C., 7 F.R.D. 
585—Conn v. Kohlemann, D.C.Pa, 
2 FR.D. 614—^Young v. Loew's, Inc., 
D.C.N.Y., 2 F.R.D. 350—Fitzpatrick 
V. Sun Life Assur. Co. of Canada, 
D.C.N.J., 1 FR.D. 713. 

D.C.—Byram v. Vaughn, D.C., 68 F. 
Supp. 981. 

“Rights and remedies peculiarly 
legal retain their inherent character¬ 
istics, and rights and remedies pe¬ 
culiarly equitable likewise retain 
their inherent characteristics ’* 
U.S.—Williams v. Collier, D.C Pa., 32 
F.Supp. 321. 

Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D.C.NJ., 1 F.R.D. 
713, 716. 

38. U.S.—Sun Oil Co. v. Burford, C 
C.A.Tex., 130 F.2d 10, reversed on 
other grounds 63 S Ct. 1098, 319 U. 
S. 315, 87 L.Ed, 1424, rehearing de¬ 
nied 63 S.Ct. 1442, two cases, 320 
U.S. 214, 87 L.Ed 1851. 

Carter Coal Co. v Litz. D.C.Va., 
64 F.Supp. 116, affirmed, C.C.A., 140 
F.2d 934—Monks v. Hurley, D.C. 
Mass., 45 F.Supp. 724. 

D.C—John W. Johnson, Inc. v. 2500 
Wisconsin Ave., Inc, 231 F.2d 761, 
98 U.S.App.D.C. 8. 

Statutory remedy against deprivation 
of civil rights 

The fact that congress in statute 
with respect to remedy against dep¬ 
rivation of civil rights provided 
that the court should exercise that 
jurisdiction without regard to wheth¬ 
er the party aggrieved should have 
exhausted any administrative or oth¬ 
er remedies provided by law did not 
change the nature of the action from 
one in equity. 

U.S.—U. S. V. Raines, D.C.Ga., 172 F. 
Supp. 552. 

Civil action against trustee to com¬ 
pel an accounting for trust funds 
and for profits derived from use or 
misuse of trust property falls with¬ 
in established equitable jurisdiction 
of federal court, and is governed by 
maxims and principles of equity. 

U.S.—Commercial Nat. Bank in 

Shreveport v. Parsons, C.C.A.La., 
144 P.2d 231, rehearing denied 145 
F.2d 191, certiorari denied 65 S.Ct. 
440, 823 U.S. 796, 89 L.Ed. 635. 
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common-law principle that a court of equity having 
taken cognizance of a suit will retain jurisdiction 
and administer complete relief even though this 
involves the determination of legal rights which 
otherwise would not be within the range of its au¬ 
thority has not been abrogated by the Federal 
Rules.3^ What was, before the adoption of the 
rules, an action at law is now a jury action and what 
was a suit in equity is now a nonjury action.-^o In 
the absence of a demand for a jury trial it is usually 
unnecessary to determine whether the issues in a 
civil action involve legal or equitable remedies."*! 

Where it is necessary to ascertain whether the 
essential nature of the action is legal or equitable, 
the court must scrutinize the entire complaint,^^ 
in the light of what were historically considered ac¬ 
tions at law or suits in equity."*3 

The effect in the federal courts, prior to the adop¬ 
tion of the Federal Rules of Civil Procedure, of 
state statutes abolishing distinctions between law 
and equity is considered supra § 31. The effect of 
an adequate remedy at law on the right to equitable 
relief in the federal courts is considered in Equity 
§ 22 . 


Election of remedies. In accordance with the 
general principles as to election between action at 
law and suit in equity, discussed in Election of Rem¬ 
edies § 30, prior to the Federal Rules of Civil Pro¬ 
cedure for the district courts it was held that plain¬ 
tiff in a federal court could elect whether to pro¬ 
ceed by an action at law or a suit in equity."*^ 
However, under the present Rules he is not required 
to make an election.*^ 

§ 39. What Law Governs Remedies and Re¬ 
lief 

While In some cases it has been considered that the 
law of the forum governs questions relating to remedies, 
It has been held or declared that federal law, and not 
state court decisions, is controlling as to the equitable 
remedies and relief available in the federal courts. 

While federal courts are bound by the decisions 
of the courts of the state in which they sit as to any 
substantive matter, where no federal question is 
involved, as discussed in Federal Courts § 170, and 
in some cases it has been considered that the law 
of the forum governs questions relating to rem¬ 
edies,^® generally speaking, remedies in the federal 
courts, both at law and in equity, are not accord- 


39. U.S.—Fitzpatrick v. Sun Life 
Assur. Co. of Canada, D.C.N.J., 
1 F.R.D. 713, 

40. U.S.—^Ryan Dlstributingr Corpo¬ 
ration V. Caley, D.C.Pa., 61 P.Supp. 
377. 

Effect of abolition of procedural dis¬ 
tinctions between law and equity 
on right to jury see infra § 945. 

41. U.S.—Grauman v. City Co. of 
New York, D.C.N.Y., 81 F.Supp. 
172. 

National Transformer Corp. v. 
Alliance Ins. Co., D.C.Ill., 8 F.R.D. 
483. 

42. U.S—Chichester v. Kramer, D. 
C.N.Y., 167 F.Supp. 79, 

Facts stated in oomplalnt or bill 
determine whether remedy must be 
by action at law or may be pursued 
in equity. 

U.S.—Schoenthal v. Irving Trust Co, 
N.Y., 63 S.Ct. 60, 287 U.S. 92, 77 
L.Ed. 185. 

Hummel v. Wells Petroleum Co., 
C.C.A.I11., Ill P.2d 883. 

Conn V. Kohlemann, D.C.Pa., 2 F. 
R.D. 614. 

Action in equity 

U.S.—Carter Coal Co. v. Litz, D.C.Va., 
64 F Supp. 116, affirmed, C.C.A., 140 
P.2d 934. 

Where money Judgments alone are 
sought no basis for equitable relief 
is shown, but where any equitable 
relief is sought in addition to money 
judgments, a cause of action for 
equitable relief is stated. 

36A C.J.S.—6 


U.S.—Conn v. Kohlemann, D.C.Pa., 2 
P.R.D. 514. 

Action to enforce contractual lia^ 
bility is ordinarily brought on law 
side of court. 

U.S.—Anderson v. Andrews, D.C.Pa., 
62 F.Supp. 705, reversed on other 
grounds, C,C.A., 166 F.2d 972, re¬ 
versed on other grounds 67 S.Ct. 
1340, 331 U.S. 461, 91 L.Ed. 1602. 

Complaint cast in. form of bill in 
equity treated as common-law ac¬ 
tion 

Where complaint, in substance, 
seeks recovery of wages which plain¬ 
tiffs were prevented from earning 
because of their alleged unlawful 
discharge as employees of defendant, 
action should be treated as common- 
law suit for damages, although com¬ 
plaint is cast in form of bill in equi¬ 
ty for Injunction and accounting. 
U.S.—Barnhart v. Western Maryland 
R. Co., D.C.Md., 41 F.Supp. 898, af¬ 
firmed, C,C.A., 128 P.2d 709, certio¬ 
rari denied 63 S.Ct. 76, 317 U.S. 
671, 87 L.Ed. 638. 

Premature demolition of defense 
to an action on an insurance policy 
by asking rescission of agreement 
canceling policy cannot change the 
nature of the action as one to re¬ 
cover on the policy. 

U.S.—Alcoa S. S. Co. v. Ryan, C.A.2, 
211 F.2d 676, 

43. U.S.—U. S. V. Mesna, D.C.Mlnn., 
11 P.R.D. 86. 


Statute embracing common-law ac¬ 
tion 

(1) While treble damage suits 
based on a statute creating a ceiling 
on rents never existed at common 
law, that fact is not decisive of the 
character of the action, since there 
were statutory penalties at common 
law and suits for such penalties 
were tried as common-law actions 
because the moneys due under such 
statutes gave rise to a debt. 

U.S.—^U. S. V. Mesna, supra. 

(2) Where a statute embraces a 
common-law form of action, that 
action does not lose its identity 
merely because it is enmeshed in a 
statute. 

U.S.—U. S. V. Jepson, D.C.N.J., 90 F. 
Supp. 983. 

U. S. V. Mesna, supra. 

44. U.S.—Twist V. Prairie Oil & 
Gas Co., Okl., 47 S.Ct. 755, 274 U. 
S. 684, 71 L.Bd. 1297. 

45. U.S.—Ross V. Service Lines, D. 

C. I11., 31 P.Supp. 871—Palmer v. 
Palmer, D.C.Conn., 81 P.Supp. 861. 

Lader v. Dahlberg, D.C.N.Y., 2 
F.R.D. 49—^Venn-Severein Machine 
Co. V. John Kiss Sons Textile Mills, 

D. C.N.J.. 2 F.R.D. 4. 

Joinder of legal and equitable causes 
see infra § 41. 

46. U.S.—Franklin Life Ins. Co. v. 
Palkingham, C.A.I11., 229 P.2d 300. 

lixlstenoe and character of remedy 
The determination of existence or 
nonexistence of a remedy and de¬ 
termination of its character as be- 


81 



§§ 39-40 FEDERAL CIVIL PROCEDURE 35AC.J.S. 


ing to the practice of the state courts,^7 but to the 
extent that remedies may affect state substantive 
rights this rule is subject to the limitations and 
qualifications discussed in Federal Courts § 165 et 
seq. So, in decisions rendered both before and 
after the adoption of the Federal Rules of Civil 
Procedure, it has been held or declared that federal 
law, and not state court decisions, is controlling as 
to the equitable remedies and relief available in 
the federal courts.^S A federal court may afford an 
equitable remedy for a substantive right recognized 
by a state, even though a state court cannot give it.'^^ 
However, it has been declared, in connection with an 
equity case, that in all cases where a federal court 
exercises jurisdiction solely because of the diversity 
of the citizenship of the parties, the outcome of the 
litigation in the federal court should be substan¬ 
tially the same, so far as legal rules determine the 
outcome of a litigation, as it would be if tried in a 
state court,50 and it has been considered that the ef¬ 
fect of the decision in which this declaration was 


made is that a federal court may not grant an equi¬ 
table remedy in a diversity action where that relief 
is not available in the courts of the state.^i 

In decisions rendered before the adoption of the 
Federal Rules of Civil Procedure the federal courts 
refused to follow state practice in granting equitable 
relief in an action at law,^^ and refused, notwith¬ 
standing state practice to the contrary, to entertain 
actions for ejectment,or trespass to try title, 
based on a mere equitable title. 

Declaratory judgment. Whether a federal court 
can and may properly render a declaratory judg¬ 
ment is determined by federal law.^^ 

§ 40. Joinder of Claims and Remedies 

The Federal Rules of Civil Procedure make liberal 
provision for the Joinder of ciaims in a single suit. 

The Federal Rules of Civil Procedure, generally 
speaking, contain liberal joinder provisions and 
provide for the presentation of numerous claims 


tween law and equity involve more 
than mere procedural question, and 
will be determined as law of state 
directs, unless in violation of some 
federal statute. 

U.S.—Ross V Service Lines. D.C.Ill., 
31 F.Supp. 871. 

Porm of equitable relief 

Where equitable relief is sought 
in federal court, the law of the for¬ 
um governs as to form of relief 
which will be given. 

U.S.—Toner v. Sobelman, D.C.Pa., 86 
F.Supp. 369. 

47. U S.—Thompson v. Central Ohio 
R. Co., Ohio, 6 Wall. 184, 18 L.Ed. 
765—^Robinson v. Campbell, Tenn„ 
3 Wheat. 212, 4 L.Ed. 372. 

48. XJ S.—Purcell v. Summers, C.C. 
A.S.C., 145 P.2d 979—Black & Yates, 
Inc. V. Mahogany Association, Inc., 
C.C.A.Del., 129 P.2d 227—^Davitt v. 
O’Connor, CCA.N.Y., 73 F.2d 43, 
certiorari denied O’Connor v. Da- 
vitt, 55 S.Ct. 217, 293 U.S. 621, 79 
L.Ed. 709—Clark v. Andrew, C.C.A. 
Fla., 11 F.2d 968. 

Farmers Bank & Trust Co. v. 
Public Service Co. of Indiana, D.C. 
Ky., 13 F.Supp. 648—Lyon v. Un¬ 
ion Gas & Oil Co., D.C.Ky., 274 F. 
957. 

Power to grant equitable relief 
U.S.—^Moreschi v. Mosteller, U.C.Pa., 
28 F.Supp. 613. 

Interurban Gen. Contracting Co. 
of New York v. U. S., D.C.Mass., 
229 F. 588. 

Porm of equitable relief to be giv¬ 
en by federal court must be deter¬ 
mined by federal law, and not state 
decisions. 

U.S.—Campbell Soup Co. v. Wentz, 
C.A.Pa., 172 F.2d 80—Orth v. Trans- 


I it Inv. Corporation, C.C.A.Pa, 132 
I F.2d 938—Maxwell v. Enterprise 
Wall Paper Mfg. Co., C.C.A.Pa., 
131 P.2d 400. 

Test for legal remedy and adequacy 
thereof 

In determining what was a legal 
remedy and its adequacy to defeat 
their equity jurisdiction, federal 
courts were guided by historic dis¬ 
tinction between law and equity in 
those courts, not by name of, or dis¬ 
tinctions between remedies under 
state practice. 

U.S.—Stratton v. St. Louis South¬ 
western Ry. Co., Ill., 52 S.Ct. 222, 
284 U.S. 630, 76 L.Ed. 465. 
Injunction 

(1) Whether an injunction will be 
granted is not a matter as to which 
the federal courts look to the state 
courts for guidance. 

U.S.—Purcell v. Summers, C.C.A.S.C., 
146 F.2d 979, 

(2) Federal statutes and decisions 
determine when, under the facts, a 
writ of injunction shall be granted 
by the federal courts. 

U.S.—Sun Oil Co. v. Burford, C.C.A. 
Tex., 130 P.2d 10, reversed on oth¬ 
er grounds 63 S.Ct. 1098, 319 U.S. 
316, 87 L.Ed. 1424, rehearing de¬ 
nied 63 S.Ct. 1442, two cases, 320 
U.S. 214, 87 L.Ed. 1861. 

49. U.S.—Guaranty Trust Co. v. 
York, N.Y., 66 S.Ct. 1464, 326 U.S. 
99, 89 L.Ed. 2079, 160 A.L.R. 1231, 
rehearing denied 66 S.Ct. 7, 326 U.S. 
806, 90 L.Ed. 491. 

50. U.S.—Guaranty Trust Co. v. 
York, supra. 

Injunctive process 
When a case based on diversity 
is begun in federal district court,; 
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court’s own rules of procedure gov¬ 
ern, but when it interprets a provi¬ 
sion in contract which, under state 
law, allows specific performance of 
contract for personal services and 
use of injunctive process in deroga¬ 
tion of Equity Rules, policy of state 
should apply. 

U.S.—Paramount Pictures Corp. v. 
Holden, D.C.Cal., 166 F.Supp. 684. 

51. U.S—Danville Bldg. Ass'n of 
Danville, Ill., v. Gates, D.C.Ill., 
66 F.Supp. 706. 

52. U.S.—Lindsay v. First Nat. 
Bank, La., 15 S Ct. 472, 156 U.S. 
485, 39 L.Ed. 505—Mississippi Mills 
V. Cohn, La., 14 S.Ct. 75, 150 U.S. 
202, 37 L.Ed. 1052 

Great American Ins. Co. v. John¬ 
son, C.C.A.W.Va., 25 P.2d 847, re¬ 
hearing denied 27 F.2d 71, certiora¬ 
ri denied 49 S.Ct. 29, 278 U.S. 629, 
73 L.Ed. 548. 

Beatty v. Wilson, C.C.Kan., 161 
F. 463—York City School Dist. v. 
Mixio. Indemnity Co., C.C.Pa., 131 
F. 131. 

53. U.S.—Sheirburn v. De Cordova, 
Tex, 24 How. 423, 16 L.Ed. 741. 

Ewert v. Robinson, C.C.A.Okl., 289 
F. 740—Beatty v. Wilson, C.C.Kan., 
161 F. 453—Mead v. Gallatin, N.Y., 
161 F. 1006, 81 C.C.A. 192—Mead 
V. Chesbrough Bldg. Co., N.Y., 151 
F. 998, 81 CC.A. 184. 

25 C.J. p 806 note 27 [b] (2). 

54. U.S.—Sheirburn v. De Cordova, 
Tex., 24 How. 423, 16 L.Ed. 741. 

Phillips V. West Production Co., 
D.C.Tex., 6 F.Supp, 631. 

63 C.J. p 1159 note 15. 

65. U.S.—M. Swift & Sons, Inc. v. 
Lemon, D.C.N.Y., 24 F.R.D. 43. 
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and the participation of multiple parties in a single arate issue, and Rule 54 (b) conferring power to 
civil action,66 and contemplate the disposition at enter separate judgments at various stages, appear 
one time of all rights and liabilities arising out of to have been designed to meet the difficulties arising 
a single event so far as such disposition may be from these liberal joinder provisions.®^ 
possible and practicable, state practice to the con- Under Rule 8 (e), a party may join as many sep- 
trary notwithstanding.®Rule 42 (b) conferring arate claims as he has regardless of consistency.®® 
power to order a separate trial of any claim or sep- Under Rule 18 (a), plaintiff in his complaint or in 


56. XJ.S.—Collins v. Metro-Goldwyn 
Pictures Corporation, C.C.A.N.T., 
106 F.2cl 83. 

Rank v. Krugr, D.C.Cal., 142 P. 
Supp. 1—Robbins Music Corp. v. 
Alamo Music, Inc., D.C.N.T., 119 
P.Supp. 29. 

Ezerclse of inherent power 

Althouirh right to Join actions is 
recognized in Federal Rules of Civil 
Procedure, courts established the 
practice as an exercise of their in¬ 
herent power. 

U.S.—U. S. V. Louisville & N. R. Co., 
C.A.Ky., 221 P.2d 698. 

Fnbllo policy demands that multl- 
pUoity of suits he not maintained 
even by party entitled to maintain 
them when one suit would suffice. 
U.S.—Cold Metal Process Co. v. Unit¬ 
ed Engineering & Foundry Co., C. 
A.Pa., 190 P.2d 217. 

Betermination of validity of interest 
and condemnation 

United States may have adjudi¬ 
cated under one complaint a claim 
by a third party of a valuable pos¬ 
sessory interest in government prop¬ 
erty and a condemnation and value 
of that interest, if any. 

U.S.—U. S. V. 93.970 Acres of Land, 
Ill., 79 S.Ct. 1193, 360 U.S. 328, 3 
L.Bd.2d 1276. 

Pormer practice 

(1) Prior to adoption of the Fed¬ 
eral Rules of Civil Procedure, state 
statutes authorizing or forbidding 
the joinder or severance of causes 
of action were followed, unless their 
effect was such as to impair the ju¬ 
risdiction of the federal courts. 

U.S.—Cashmere Valley Bank v. Pa¬ 
cific Fruit & Produce Co., D.C. 
Wash., 33 F.Supp. 946. 

Beckwith v. Chicago, M. & St. P. 
R. Co., D.C.Wash., 223 P. 868. 

25 C.J. p 815 notes 86, 87—1 C.J. p 
1076 note 64. 

(2) The joinder of many causes of 
action in an action between one plain¬ 
tiff and one defendant was not objec¬ 
tionable at common law if the same 
pleas could be had and a like judg¬ 
ment rendered, and such rule was 
true as to Independent tort claims. 
U.S.—Cashmere Valley Bank v. Pa¬ 
cific Fruit & Produce Co., supra. 

(3) Neither was it permissible to 
join a cause of action under a feder¬ 
al statute with a common law cause 
of action. 

U.S.—Schotis V, North Coast Steve¬ 


doring Co.. D.aWash., 24 P.2d 691, 
motion denied, 24 P 2d 592. 

(4) Under Equity Rules, Rule 26, 
plaintiff could join in one bill as 
many causes of action, cogrnizable in 
equity, as he had against defendant. 
U.S.—Booth V. Stutz Motor Car Co. 
of America. C.C.A.Ind., 24 F.2d 415. 

Pidelity-Philadelphla Trust Co. v. 
Hale & Kilburn Corporation, D.C. 
Pa., 24 P.Supp. 3—Ussesa Sales 
Co. V. Josam Mfg. Co., D.C.N.Y., 2 
P.Supp. 190. 

Witherow Steel Corp. v. Donner 
Steel Co., D.C.N.T., 31 P.2d 167— 
Collins Mfg. Co. V. Wickwire Spen¬ 
cer Steel Co., D.C.Mass., 14 F.2d 
871—Loughran v. Quaker City 
Chocolate & Confectionery Co., D.C. 
Pa., 281 P. 186—Eclipse Mach. Co. 
v. Harley-Davidson Motor Co., D.C. 
Pa, 244 F. 463, reversed on other 
grounds 262 P. 805. 164 C.C.A. 646, 
certiorari denied Harley-Davidson 
Motor Co. V. Ellett, 39 S.Ct. 8, 248 

U. S. 663, 63 L.Ed. 423, and petition 
denied, C.C.A., 286 P. 68, certiorari 
denied 43 S.Ct 520, 262 U.S. 743, 
67 L.Ed. 1210. 

(6) Joinder under Equity Rules, 
Rule 26, was also proper where there 
were multiple parties, provided the 
causes of action joined were joint, 
or sufficient grounds appeared for 
uniting them in order to promote the 
convenient administration of justice. 
U.S.—Nielson v. Utah Const Co., C. 
C.A.Idaho, 104 P 2d 887—Moss v. 
Furlong, C.C.A.Mlch., 93 P.2d 182— 
Shamrock Mfg. Co. v. Radio Corpo¬ 
ration of America, C.C.A.N.J., 37 P. 
2d 675—^Radio Corporation of 
America v. Lehr Auto Supply Co., 
C.C.A.N.T., 29 P.2d 162. 

Fidellty-Philadelphia Trust Co. 

V. Hale & Kilburn Corporation, D. 
C.Pa., 24 F.Supp. 3—Willcox v. 
Harrlman Securities Corporation, D. 
C.N.T., 10 F.Supp. 632—^Bickell v. 
Lee, D.C.Pla., 6 F.Supp. 720, modi¬ 
fied on other grounds and affirmed 
Lee V. Bickell, 64 S.Ct 727, 292 
U.S. 416, 78 L.Ed. 1337. 

Benjamm v. Stanley Co. of 
America, D.C.Pa., 37 P.2d 904— 
Commodores Point Terminal Co. 
v. Hudnall, D.C.Fla., 283 F. 150. 

(6) The sufficient grounds were 
not required to be shown extrlnslcal- 
ly as in a petition or some proceed¬ 
ing to obtain permission of court for 
the joinder. 

U.S.—Fidellty-Philadelphia Trust Co. 
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V. Hale & Kilburn Corporation, D. 

C. Pa., 24 P.Supp. 3. 

(7) Different persons, having sepa¬ 
rate and different claims against one 
defendant, could not under Equity 
Rule 26 join in a bill to enforce them. 
U.S.—^Wood V. National Corporation, 

D. C.Pa.. 266 F. 791. 

(8) Joinder of common-law and 
statutory causes generally is dis¬ 
cussed in Actions § 75 e, and under 
codes and practice acta in Actions 
§ 78. 

57. U.S.—Sinkbeil v. Handler, D.C. 
Neb., 7 P.RD. 92—P. E. Myers & 
Bros. Co. V. Goulds Pumps, D.C. 
N.Y., 5 P.R.D. 132. 

The Federal Rules are designed to 
elliuinate multiplicity of suits and 
to dispose of all claims between par¬ 
ties in one proceeding. 

U.S.—Vahle v. Markham, D.C.Pa., 6 
F.R.D. 315. 

58. U.S.—Collins v. Metro-Goldwyn 
Pictures Corporation, C.C.A.N.Y., 
106 P.2d 83. 

The court must he given extensive 
discretionary powers in view of the 
liberal joinder provisions to expedite 
determination of the issues and avoid 
delay and inconvenience. 

U.S.—Collins V. Metro-Goldwyn Pic¬ 
tures Corporation, supra. 

59. U.S.—^Montgomery Ward & Co. 
V. Freeman, C.A.Va., 199 F 2d 720. 

Aker v. Sears Roebuck & Co., D. 
C.Idaho, 38 F.Supp. 741—Michelson 
V. Shell Union Oil Corporation, D.C. 
Mass., 26 F.Supp. 594. 

Statement of alternate, hypothetical 
and inconsistent claims generally 
see infra § 267. 

Tort and contract 

A complaint is not defective mere¬ 
ly because it joins causes of action 
in tort and in contract. 

U.S.—Munzer v. Swedish American 
Line, D.C.N.Y., 30 F.Supp. 789. 

Cary v. Hardy, D.C.Tenn., 1 P. 
R.D. 365. 

Claims In different capacities 
Where a trust was created under 
which deceased borrower assigned to 
lender borrower’s interest in his fa¬ 
ther’s estate as security for loans 
made by lender, the lender in action 
against the borrower’s estate for 
the amount of the loans, could, un¬ 
der Rule 8, Include with his claim, 
individually, a claim for money ad¬ 
vanced to third parties under the 
trust contract. 
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a reply setting forth a counterclaim, and defendant 
in an answer setting forth a counterclaim, may 
join either as independent or alternative claims as 
many claims as he may have against the opposing 
party.®0 This Rule authorizes imlimited joinder of 
claims where there is only one plaintiif and one de- 
defendant.®^ Under a further provision of Rule 18 


(a) there may be a like joinder of claims when there 
are multiple parties®^ if the requirements of Rules 
19, 20 and 22 governing the joinder of parties are 
satisfied.®® Joinder under Rules 18 and 20 does not 
require that each claim be against all of the defend- 
ants,®4 but the requirement of Rule 20 that all of the 
claims arise out of the same transaction, occurrence, 


U.S.—Cummings v. Langrolse, D.C. 
Idaho, 36 F.Supp. 174, affirmed, C.C. 
A., Langroise v. Cummings, 123 F. 
2d 969, certiorari denied 62 S.Ct. 
944, 316 U.S. 664, 86 L.Ed. 1741. 

60. U.S—U S. V. Louisville & N. R. 
Co., C.A.Ky., 221 F.2d 698—Gray 
V. Blight, C.C.A.Colo., 112 F.2d 696, 
certiorari denied 61 S.Ct. 170, 311 

U. S. 704, 85 L.Ed. 457—Collins v. 
Metro-Goldwyn Pictures Corpora¬ 
tion, C.C.AN.Y.. 106 F.2d 83. 

U. S. V. Strymish, D.C.Mass., 86 
F.Supp 999—Cashmere Valley Bank 

V. Pacific Fruit & Produce Co., D. 
C.Wash., 33 F Supp. 946—Common¬ 
wealth of Kentucky ex rel. Martin 
V. Morris Wholesale Liquor Dis¬ 
tributing Co., D C.Ky., 29 F.Supp. 
310. 

Etten V. Lovell Mfg. Co., D C.Pa., 
4 F.RD. 233. 

D.C.—^Holcomb v. Holcomb, 209 P.2d 
794, 93 U.S.App.D.C. 242. 

Actions which may be Joined 

(1) Action for breach of contract 
and action for deceit. 

U.S.—Mayo v. McCloskey & Co., D.C. 
Pa., 168 F.Supp. 241. 

(2) Trespass and assumpsit. 

U.S.—^Kravas v. Great Atlantic & 
Pacific Tea Co., D.C.Pa., 28 F.Supp. 
66 . 

<3) Action for possession of land 
and action for recovery of rent. 
U.S—U. S. V. Adamic, D.CN.Y., 54 
F.Supp. 221. 

(4) Action to quiet title and ac¬ 
tion for an accounting for rents and 
revenues derived from the land. 
U.S.—Harlan v. Sparks, C.C.A.N.M., 
125 F,2d 502. 

(6) Claim under the anti-trust laws 
and claim for breach of contract. 
U.S.—Bee Mach. Co. v. Freeman, C. 
CA.Mass., 131 F.2d 190, affirmed 63 
S.Ct. 1146, 319 U.S. 448, 87 L.Ed. 
1509, rehearing denied 64 S.Ct. 27, 
320 U.S. 809, 88 L.Ed. 489. 

(6) Action to review a decision of 
patent office in Interference proceed¬ 
ing and action for conspiracy and 
declaratory judgment. 

U.S.—Etten v. Lovell Mfg. Co., D.C. 
Pa., 4 P.R.D. 233. 

(7) Wife's action to assert her 
right in husband’s property and ac¬ 
tion for divorce. 

DC.—Holcomb v. Holcomb, 209 P.2d 
794, 93 U.S.App.D.C. 242—Reilly v. 
Reilly, 182 F.2d 108, 86 U.S.App. 


D.C. 346, certiorari denied 71 S.Ct. 
90, 340 U.S. 865. 95 L.Ed. 632. 
Form of action immaterial 

The Pennsylvania rule against 
Joining actions of trespass and as¬ 
sumpsit in one suit is not applicable 
in the federal courts, where there 
IS but one form of action known as 
a civil action. 

U.S.—Kravas v. Great Atlantic & Pa¬ 
cific Tea Co., D.C.Pa., 28 F.Supp 
66 . 

Individual and joint claims 

Where plaintiff is the owner of 
property and has the right to bring 
action in federal district court, he 
may join claims in which others have 
an Interest. 

U.S—Cashmere Valley Bank v. Pa¬ 
cific Fruit & Produce Co., D.C. 
Wash., 33 F.Supp. 946. 

Actions seeking injunction and for¬ 
feiture 

A cause of action seeking a per¬ 
manent injunction to prohibit the 
paying and acceptance of rebates 
and a cause of action seeking the 
forfeiture of three times the sum of 
money or other valuable considera¬ 
tion received or accepted as rebates 
were properly joined in one action 
by the United States pursuant to pro¬ 
cedural rules. 

U.S.—^U. S. V. Phillips Petroleum Co., 
D.C Del., 36 F.Supp. 480. 

Cause of action to quiet title and 
cause for rents and revenues derived 
from the land In question may be 
properly joined under Federal Rules 
of Civil Procedure, Rule 18 (a). 
U.S—Harlan v. Sparks, C.C.A.N.M., 
125 F.2d 502. 

61. U.S.—Collins V. Metro-Goldwyn 
Pictures Corporation, C.C.A.N.Y., 
106 F.2d 83. 

62. U.S.—U. S. V. Hill, C.A.Tex., 171 
F.2d 404, reheard 174 F.2d 61. 

Iroquois Oil & Gas Co. v. Hol¬ 
lingsworth, D.C.I11., 1 F.R.D. 201. 
Former practice 

Under the former Equity Rules if 
there was more than one defendant, 
plaintiff could join different causes 
of action against all, where the causes 
of action were joint, or where suffi¬ 
cient grounds appeared for uniting 
them to promote the convenient ad- 
minlstraation of justice, but the rule 
was inapplicable where the condi¬ 
tions thereof were not satisfied. 

U.S.—^Moss V. Furlong, C.C.A.Mich., 
93 F.2d 182. 


Barr v. Roderick, D.C Cal., 11 F. 
2d 984. 

Bickell V. Lee, D C.Fla., 5 F.Supp. 
720, modified on other grounds 
and affirmed Lee v. Bickell, D.C. 
Fla., 54 S.Ct. 727, 292 U.S. 415, 78 
L.Ed. 1337. 

63. U.S—McNeil v. American Ex¬ 
port Lines, Inc., D.C Pa., 166 F. 
Supp. 427—Lucas v. City of Ju¬ 
neau, D.C.Alaska, 127 F.Supp. 730 
—Henry v. Goliger, D C N.Y., 91 F. 
Supp. 385—Central Life Assur Soc. 
V. McGregor, D.C.Wash., 60 F.Supp 
578—Man-Sew Pinking Attachment 
Corporation v. Chandler Mach. Co., 
D.C Mass., 29 F.Supp. 480. 

Philadelphia Dressed Beef Co. v. 
Wilson & Co., D C.Pa., 19 F.R.D. 198 
—Messelt v. Security Storage Co., 
D.C.Del., 11 F.R.D. 342—Hynd v. 
McGraw, D.C.N.Y., 11 F.RD. 82— 
Ginsburg v. Standard Oil Co. of N. 
J., D.C.N.Y., 6 F.R.D. 48. 

Breach of contract and plagiarism 
Where plaintiff’s claim for breach 
of contract against two defendants 
and his claim for plagiarism against 
same two defendants and tv o other 
defendants involved same transac¬ 
tions and there were questions com¬ 
mon to all defendants, and there 
could be but one recovery, claims 
were properly joined m one com¬ 
plaint. 

U.S—Hynd v. McGraw, D.C.N.Y., 11 
F.RD. 82. 

Damages and declaratory relief 
Claim of individual employee for 
damages for breach by employer of 
collective bargaining contract might 
be joined with complaint by em¬ 
ployee and union for declaratory re¬ 
lief. 

U.S.—^United Protective Workers of 
America v. Ford Motor Co., C.A. 
Ill., 194 F.2d 997. 

Doss of services of wife and wife’s 
personal injuries 

Where husband’s damages for 
wife’s loss of earnings and of her 
services as a housewife and wife's 
damages for personal injuries suf¬ 
fered in accident grew out of same 
accident, they could be joined in a 
single action. 

U.S.—Hollinquest v. Kansas City 
Southern Ry. Co., D.C.La., 88 F. 
Supp. 905. 

64. U.S.—^Eastern Fireproofing Co. v. 
U. S. Gypsum Co., D.C.Mass., 160 
F.Supp. 580. 
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or series of transactions or occurrences®^ and in¬ 
volve a common question of law or fact®® must be 
met. Where the claims are against the same de¬ 
fendants, there can be no misjoinder of claims.®*^ 
Rule 18 does not authorize a plaintiff to join as de¬ 
fendant a party against whom he asserts no claim 
and by whom no claim can be asserted against him.®® 
Rule 21, providing that misjoinder of parties is not 
a ground for dismissal of an action does not apply 
when what is involved is misjoinder of causes of 
action.®® 

The Federal Rules, more specifically, Rules 18 and 


20, permit and encourage the practice of joining 
causes of action,*^® but do not compel joinder,and 
cannot be regarded as intended to affect in any 
substantive respect the rights or liabilities of an 
adverse party as they would exist without joinder,*^2 
but should and will be construed so as not to de¬ 
prive a litigant of a substantive right.'^® 

The provisions of the Rules relating to joinder of 
claims and remedies do not extend*^^ or limit"^® the 
jurisdiction of the federal courts, or the venue of 
actions therein,^® and do not permit a claim for 
which federal jurisdiction is lacking to be joined 


65. tJ.S.—McNeil v. American Ex¬ 
port Lines, Inc., D.CPa., 166 P. 
Supp. 427—Eastern Fireproofing 
Oo. V. U. S. Gypsum Co., D.C.Mass., 
160 FSupp. 580—Hollinquest v. 
Kansas City Southern Ry. Co., D. 

C. La., 88 P.Supp. 905—P. X. Hoop¬ 
er Co. V. Samuel M Langston Co., 

D. C.N.J., 56 P.Supp. 577. 

Philadelphia Dressed Beef Co. v. 

Wilson & Co., D.C.Pa., 19 P.R.D. 198 
—Plynd V. McGraw, D.C.N.T., 11 P. 

R. D. 82. 

1^0 hard and fast role for determln- 

Ing 

In determining whether all of the 
-claims arise out of the same trans¬ 
action, occurrence or series of trans¬ 
actions or occurrences, there is no 
hard and fast rule and the approach 
must be the general one of whether 
there are enough ultimate factual 
occurrences that it would be fair to 
the parties to require them to defend 
jointly against them, at least to 
some extent; the convenience of the 
court may also be considered. 

U.S.—Eastern Fireproofing Co. v. U. 

S. Gypsum Co., D.C.Mass., 160 P. 
Supp. 680. 

Xnsnrance connected with transaction 

In action by shippers against stor¬ 
age company and motor carrier for 
goods lost and damaged in transit, 
procuring of insurance by storage 
company as agent of carrier to cover 
any damage to goods shipped was 
connected with transaction and join¬ 
ing of claim against insurer would 
not result in a misjoinder of claims. 
U.S.—Messelt v. Security Storage Co., 
D.C.Del., 11 F.R.D. 342. 

66. U.S.—^McNeil v. American Ex¬ 
port Lines, Inc., D.CPa., 166 F. 
Supp. 427—Lucas v. City of Ju¬ 
neau, D.C.Alaska, 127 P.Supp. 730 
—Carl Gutmann & Co. v. Rohrer 
Knitting Mills, D.C.Pa., 86 P.Supp. 
606—P. X. Hooper Co. v. Samuel 
M. Langston Co., D.C.N.J., 66 P. 
Supp. 577—Federal Housing Adm’r 
V. Christianson, D.C.Conn., 26 P. 
Supp. 419. 

Philadelphia Dressed Beef Co. v. 
Wilson & Co., D C.Pa., 19 P.R.D. 198 
—Hynd v. McGraw, D.C.N.y., 11 P. 


R.D. 82—Coxhead v. Winsted Hard¬ 
ware Mfg. Co., D.C.Conn., 4 P.R.D 
448. 

Several claims 

Where claims and counterclaims 
incorporated in one complaint and 
separate answers were several but 
involved like questions of law and 
fact, their joinder was authorized. 
U.S.—Baltimore & O. R. Co. v. Thomp¬ 
son, D.C.Mo., 80 P.Supp. 670, af¬ 
firmed, C.A., 180 F.2d 416. 

Injuries to same part of body at dif. 
ferent times 

Where, in suit for injuries sustain¬ 
ed while employed by defendant, and 
later while employed by codefendant, 
injuries took place at different times, 
but to the same part of the body, in¬ 
tervening causation, under such cir¬ 
cumstances, brought both alleged neg¬ 
ligent parties within ambit of Rule 
of Civil Procedure providing for a 
joinder of two causes of action 
against different parties as long as 
they arise out of the same occurrence 
of individual injury and involve a 
common question of law and fact, 
and therefore recovery for both in¬ 
juries could be joined in one suit. 
U.S.—^McNeil V. American Export 
Lines, Inc., D.C.Pa., 166 P.Supp. 427. 
G’eneral principles of law 
The propriety of joinder of actions 
involving multiple parties does not 
depend on whether the same general 
principles of law are applicable. 

U.S.—^Federal Housing Adm’r v. 
Christianson, D.C.Conn., 26 P.Supp. 
419. 

67. U.S.—^Atlantic Lumber Corpora¬ 
tion V. Southern Pac. Co., D.C.Or., 
2 F.R.D. 313. 

68. D.C.—^Hertz v. Hudson Motor 
Car Co., D.C,, 8 P.R.D. 431. 

69. U.S.—Ginsburg v. Standard Oil 
Co. of N. J., D.C.N,Y., 6 P.R.D. 48. 

70. U.S.—^Leimer v. Woods, C.A.Mo., 
196 P.2d 828. 

Republic of Italy v. De Angelis, 
D.C.N.T., 111 P.Supp. 216. 

71. U.S.—Leimer v. Woods, C.A.Mo., 
196 P.2d 828. 


72. U.S.—^Leimer v. Woods, supra. 

73. U.S.—^Allegheny County v. Mary¬ 
land Casualty Co., D C.Pa., 32 P. 
Supp. 297. 

Condition precedent to action 
Where indemnity bond provided 
that it was supplementary to a prior 
bond for two hundred thousand dol¬ 
lars, and that prior bond must be 
fully paid or judgment for full 
amount thereof obtained before any 
action or proceeding could be main¬ 
tained on supplementary bond, pay¬ 
ment of prior bond, or recovery of 
judgment thereon, was a "condition 
precedent" to a right of action on 
supplementary bond and constituted 
a valuable "substantive right" of 
surety on supplementary bond with¬ 
in Federal Rules, and hence mainte¬ 
nance of action on both bonds would 
not be permitted 

U.S.—^Allegheny County v. Maryland 
Casualty Co., supra. 

74. U.S.—Square D. Co. v. United 
Elec., Radio and Mach. Workers 
of America, D.C.Mich., 123 P.Supp. 
776—Welntraub v. Fitzgerald Bros. 
Brewing Co., D.C.N.Y., 40 P.Supp. 
473. 

Only where court has jurisdiction 
based on a federal question or on 
diversity of citizenship and requisite 
jurisdictional amount is joinder of 
causes of action permissible. 

U.S.—Geisert v. Corrlveau, D.C Mich., 
140 P.Supp. 29. 

Prior to adoption of the Buies it 
was held that Jurisdiction could not 
be enlarged by uniting in one suit 
a cause of action over which the 
court had jurisdiction with another 
over which it had not. 

U.S.—Moss V. Furlong, C.C.A.Mich., 
93 P.2d 182—Hanna v. Brictson 
Mfg. Co., C.C.A.S.D.. 62 P.2d 139. 

75. U.S.—Square D. Co. v. United 
Elec., Radio and Mach. Workers 
of America, D.C.Mich., 123 P.Supp. 
776. 

76. U.S.—Square D. Co. v. United 
Elec., Radio and Mach. Workers of 
America, supra. 
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with one of which the federal court has cogni¬ 
zance.'^'^ 

Under Rule 18 (b) whenever a claim is one previ¬ 
ously cognizable only after another claim has been 
prosecuted to a conclusion, the two claims may be 
joined in a single action and, in particular, a 
plaintiff may state a claim for money and a claim 
to have set aside a conveyance fraudulent as to him, 
without first having obtained a judgment establish¬ 
ing the claim for money,'^^ and without having ex¬ 
ecution returned unsatisfied,^® subject to the re¬ 
quirements of joinder of necessary parties.^i This 
Rule applies only to cases where there are at least 
two distinct claims or causes of action and not to a 
case which involves only one cause of action which 
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may give use to legal or equitable relief or both.82‘ 
While the Rule has been held to authorize an action 
on a bond against a surety prior to an accounting 
determining the amount of the surety’s liability,^3 
it has also been held that the Rule does not authorize 
the joinder of a claim against an insurer before 
the insured’s liability has been determined.^^ 

Claims under Tucker Act. The provisions of the 
Federal Rules of Civil Procedure governing the 
joinder of claims have been held to be inapplicable 
to claims against the United States sought to be 
asserted under the Tucker Act.35 However, the 
Tucker Act does not forbid joinder of claims or 
eliminate the inherent power of courts to permit 
joinder.36 


77. U.S.—^Dubll V. Rayford Camp & 
Co., C.A.Cal., 184 P.2d 899—Pearce 
V. Pennsylvania R. Co.. C.C.A.Pa., 
162 F.2d 524, certiorari denied 68 
S.Ct. 71, 332 U.S. 765, 92 L.Ed. 360 

Jurisdiction of entire controversy 
based on federal question see Fed¬ 
eral Courts § 11. 

Patent and trade-mark infrinsfement 
Where cause of action for infringe¬ 
ment of patent was joined with cause 
of action for trade-mark infringe¬ 
ment, a federal district court has held 
without reference to the rules that 
it was without jurisdiction of the 
subject matter of the trade-mark in¬ 
fringement action and that there was 
a misjoinder of actions. 

U.S.—Akins v. McKnight, D.C.Ohio, 
87 F.Supp. 646, reversed on other 
grounds, C.A., 192 F.2d 674. 

78. U.S.—Huntress v. Huntress’ Es¬ 
tate, C.A.I11., 235 F,2d 206, 61 A.L. 
R.2d 682—Graff v. Nieberg, C.A. 
Ill., 233 F.2d 860—Landers Frary 
& Clark V. Vischer Products Co., 
C.A.I11., 201 F.2d 319—Armour & 
Co. of Delaware v. B. F. Bailey, 
Inc., C.C.A.Fla., 132 F.2d 386. 

Utesch V. U. S. Fidelity & Guar¬ 
anty Co. of Baltimore, Md., D.C. 
Iowa, 27 F.Supp. 933. 

Etten v. Lovell Mfg. Co., D.C. 
Pa., 4 F.RD. 233. 

Stockholders’ snit 
The Joining of claims whereby 
complainants sought to have their 
rights as stockholders adjudicated 
and, on behalf of corporation, to se¬ 
cure from individual defendants re¬ 
lief based on alleged misconduct and 
breaches of trust, was proper under 
this Rule. 

U.S.—Richardson v. Blue Grass Min¬ 
ing Co., D.C.Ky., 29 F.Supp. 658, af¬ 
firmed Blue Grass Mining Co. v. 
Richardson, C.C.A.Ky., 127 F.2d 
291, certiorari denied 63 S.Ct. 30, 
317 U.S. 639, 87 L.Ed. 616. 

The role deals with procedure and 
will be so construed. 


U.S.—^Kane v. Sesac, Inc., D.C.N.Y., 
54 F.Supp. 863. 

Declaratory and coercive relief 

Under Federal Rules of Civil Pro¬ 
cedure, pleader can combine in one 
complaint a request for a declara¬ 
tion and for some coercive relief. 

U.S.—Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of 
Indianapolis, C.C.A Ind., 113 F.2d 
217, reversed on other grounds 
City of Indianapolis v. Chase Nat. 
Bank of City of New York, 62 S Ct. 
16, 314 U.S. 63, 86 L.Ed. 47, re¬ 
hearing denied 62 S.Ct. 365, 314 U. 
S. 714, 86 L.Ed. 569, and 62 S.Ct. 
356, three cases, 314 U.S. 714, 86 L. 
Ed. 569. 

79. U.S.—^Huntress v. Huntress’ Es¬ 
tate, C.A.I11., 235 F.2d 205, 61 A.L. 
R.2d 682-~Graff v. Nieberg, C.A. 
Ill., 233 F.2d 860—Landers Frary 
& Clark v. Vischer Products Co., 
C.A.I11., 201 F.2d 319—Armour & 
Co. of Delaware v. B. F. Bailey, 
Inc., C.C.A.Fla., 132 P.2d 386. 

Geisert v. Corriveau, D.C.Mich., 
140 F.Supp. 29. 

Action to set aside and action for 
declaratory judgment 
Under Rule 18 (b), an action to 
set aside fraudulent transfers may 
be maintained simultaneously with 
an action for declaratory judgment. 
U.S.—Landers Frary & Clark v. 
Vischer Products Co., C.A.I11., 201 
F.2d 319. 

Action to establish debt and lien 
Plaintiff could rightfully ask fed¬ 
eral court to find that one of the 
defendants was indebted to him, and 
to join with that demand another 
demand that a lien in favor of the 
plaintiff be impressed on property 
belonging to that defendant but held 
by persons who had paid no consider¬ 
ation therefor. 

U.S.—Graff v. Nieberg, C.A.I11., 233 
F.2d 860. 

Ctronnds for setting aside not lessened 
It is not the intent of Rules that 
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an action to set aside conveyances 
in fraud of creditors may succeed 
on any lesser or smaller allegations 
than previously. 

U.S.—Iroquois Oil & Gas Co. v. Hol¬ 
lingsworth, D.C.I11., 1 F.R.D. 201. 

80. U.S.—Huntress v. Huntress’ Es¬ 
tate, C.A.I11., 236 P.2d 205, 61 A.L. 
R2d 682. 

81. U.S.—^Armour & Co. of Delaware 
v. B. F. Bailey, Inc., C.C.A.Pla., 
132 P.2d 386. 

Necessary joinder of parties see in¬ 
fra §§ 95-112. 

82. D.C.—Lee v. Matheny, D.C., 31 
F.Supp. 246. 

83. U.S.—Utesch V. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
D.C.Iowa, 27 F.Supp. 933. 

84. U.S.—Headrick v. Smoky Moun¬ 
tain Stages, D.C.Tenn., il F.R.D. 
205. 

D.C.—^Hertz v. Hudson Motor Car 
Co., D.C., 8 F.RD. 431. 

Whether policy contains “no action” 
clause 

The Federal Rule governing join¬ 
der of remedies does not authorize 
joinder of automobile insurer in ac¬ 
tion against insured, and whether 
the policy contains a “no action’’ 
clause makes little difference. 

U.S.—Jennings v. Beach, D.C.Mass., 
1 F.R.D. 442. 

Claim against United States and 
claim against insurer 
It has been held, without refer¬ 
ence to any specific rule, that under 
Federal Rules of Civil Procedure 
plaintiff may not join with a cause 
of action against United States un¬ 
der the Tort Claims Act a cause of 
action against third parties predi¬ 
cated on a contractual obligation 
contained in an insurance policy. 

U.S.—Lloyds’ London v. Blair, C.A. 
Okl., 262 P.2d 211. 

85. U.S.—Lynn v. U. S.. C.C A.Ala., 
110 F.2d 686. 

86. U.S.—U. S. V. Louisville & N. R. 
Co., C.A.Ky., 221 P.2d 60S. 
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Determination of whether causes joined. The 
questi<|^ of the joinder of causes of action may in¬ 
volve a preliminary inquiry as to whether two or 
more causes of action are stated, for obviously there 
can be no question of joinder or misjoinder of 
causes if only a single cause of action is stated.^7 
If the allegations show but one primary right and 
one wrong, only one cause of action is stated,88 and 
allegations showing both a common-law liability and 
a statutory liability do not necessarily state more 
than one cause.^^ Conversely, where two or more 
distinct primary rights are sought to be enforced, 
or two or more distinct wrongs redressed, there is 
a joinder of causes of action, although such causes 
may relate to the same transaction, or result from 
one act, and although the remedial rights and rem¬ 
edies are of the same kind.^O 

Waiver of objection. An objection based on a 
misjoinder of causes of action may be waived.®^ 

Severance. Generally speaking, the severance of 


causes of action or claims is a matter within the dis¬ 
cretion of the court.^2 

Splitting causes of action. A single cause of ac¬ 
tion or entire claim or demand cannot be split up 
or divided and separate suits maintained for the 
various parts thereof.®^ The test of whether sepa¬ 
rate actions may be maintained on allegedly sep¬ 
arate claims, as ordinarily stated, is whether the 
claims set up are legally the same so that judgment 
in one is a bar to the others.84 

§ 41. - Legal and Equitable Causes and 

Relief 

Under the Federal Rules of Civil Procedure legal 
and equitable causes of action may be Joined, and legal 
and equitable relief may be demanded. 

Under the Federal Rules of Civil Procedure, more 
specifically. Rules 8 and 18, legal and equitable 
causes of action may be joined,®^ and legal and 


S7. U.S.—Condra v. Leslie & Clay 
Coal Co., D.C.Ky., 101 F.Supp. 774. 

Single cause stated 

Complaint stating that defendants 
conspired to deprive plaintiffs of 
their constitutional rights to eaual 
protection of the laws and equal 
privileges and immunities by means 
<?f force, intimidation and threats, 
a.nd that pursuant to such conspiracy, 
defendants engaged in numerous acts 
•of intimidation, threats and violence 
which deprived plaintiffs of exercis¬ 
ing their rights and privileges as 
•citizens of the United States, and 
praying for damages and injunctive 
relief, asserted a single cause of ac¬ 
tion for conspiracy, and did not con¬ 
stitute a misjoinder of numerous 
separate and distinct causes of ac¬ 
tion on theory that the various overt 
acts charged constituted separate 
causes of action. 

U.S.—Condra v. Leslie & Clay Coal 
Co., supra. 

-Canses distinct 

Government’s claim for treble dam¬ 
ages and claim for injunctive relief 
in action against landlord under pro¬ 
visions of the Housing and Rent 
Acts are distinct causes of action 
based on separate sections of the 
statute, even though it is proper to 
join them in one complaint. 

U.S.—U. S. v. Strymish, D.C.Mass., 
86 F.Supp. 999. 

88. U.S.—Edwards v. E. I. Du Pont 
De Nemours & Co., CA..Ga., 183 F. 
2d 165. 

Wertanen v. Welductlon Corp., D. 
C.Mich., 161 F.Supp. 440. 

.89. U.S.—^Wertanen v. Welduction 
Corp., supra. 


Claim for overtime wages under state 
and federal Iaw 

Contract count under state com¬ 
mon law to recover overtime wages 
could be combined in federal court 
action with federal claim for the 
same wages under the Fair Labor 
Standards Act, even though there was 
no diversity of citizenship and differ¬ 
ent periods of limitation were ap¬ 
plicable to each claim, since only sin¬ 
gle cause of action was stated. 

U.S.—^Wertanen v. Welduction Corp., 
supra. 

90. U.S.—U. S. V. Louisville & N. R. 
Co., C.A.Ky., 221 P.2d 698. 

91. U.S.—Tennessee Coal, Iron & R. 
Co. V. Muscoda Local No. 123, etc., 
C.CA.Ala., 137 F.2d 176, affirmed 
64 S.Ct. 698, 321 U.S. 590, 88 L.Ed. 
949, 152 A.L.R. 1014, rehearing de¬ 
nied 64 set. 1267, 322 U.S. 771, 88 
LEd. 1596. 

92. U.S.—Hall V. American Cone & 
Pretzel Co., D.C.Pa., 71 F.Supp. 
266. 

Separating claims see infra § 410. 
ITuder Buie 21 

The last sentence of Rule 21 of 
the Federal Rules of Civil Procedure 
which provides that any claim against 
a party may be severed and pro¬ 
ceeded with separately has been held 
to permit severance in case of mis¬ 
joinder of causes of action. 

U.S.—^Federal Housing Administrator 
v. Christianson, D.C.Conn., 26 F. 
Supp. 419. 

Philadelphia Dressed Beef Co. v. 
Wilson & Co., D.C.Pa., 19 P.R.D. 
198. 

Severance as alternative to dismissal 
In stockholder’s derivative action 
against West Virginia corporation 
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and others, where federal District 
Court for Eastern District of Penn¬ 
sylvania would be justified in retain¬ 
ing jurisdiction of causes of action 
based on fraud and misconduct but 
would be required to refuse jurisdic¬ 
tion of causes of action attacking 
recapitalizations of corporation be¬ 
cause of interference with internal 
affairs of foreign corporation, court 
would not require severance, but 
would dismiss entire complaint un¬ 
less plaintiff elected to make sever¬ 
ance. 

U.S.—Hall V. American Cone & Pret¬ 
zel Co., D.C.Pa., 71 F.Supp. 266. 

93. U.S.—Sutcliffe Storage & Ware¬ 
house Co. v. U. S., C.C.A.Mass., 162 
F.2d 849. 

94. U.S.—Sutcliffe Storage & Ware¬ 
house Co. V. U. S., supra. 

95. U.S.—Beacon Theatres, Inc. v. 
Westover, Cal., 79 S.Ct. 948, 369 U. 
S. 600, 3 L.Ed.2d 988. 

Institutional Drug Distributors, 
Inc. V. Tankwich, C.A.9, 249 F.2d 
666—Chappell & Co. v. Palermo 
Cafe Co., C.A.Mass., 249 F.2d 77— 
Bruckman v. Hollzer, C.C.A.9, 162 F. 
2d 730—^Kansas City, St. L. & C. 
R. Co. V. Alton R. Co., C.C.A.I11., 
124 F.2d 780. 

Geisert v. Corriveau, D.C.Mich., 
140 F.Supp. 29—Card v. Elmer C. 
Breur, Inc., D.C.Ohio, 42 F.Supp. 
701—Giesy v. American Nat. Bank 
of Portland, D.C.Or., 31 F.Supp. 
624. 

Ransom v. Staso, D.C.Vt., 2 F.R. 
D. 128—^Fitzpatrick v. Sun Life 
Assur. Co. of Canada, D.C.N.J., 1 
F.R.D. 713. 

One of the major purposes of the 
Rules enlarging powers of the single 
tribunal to determine equitable with 
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equitable relief may be demanded.®® So, while in¬ 
junction and restitution are equitable remedies, 
whereas damages are ordinarily recoverable in ac¬ 
tions at law, they may be joined in the same action 


either as independent or as alternative claims,®'^ and 
an action for reformation of a contract ^ay be 
joined with an action on the contract as re formed.® ^ 


n. PARTIES 


A. IN GENERAL 


§ 42. In General 

A party to an action Is one who seeks relief therein, 
or against whom reiief Is sought; parties are ciassified 
as formai, proper, necessary, and indispensable. 


In proceedings in the federal courts, a party to an 
action is one who seeks relief, or against whom re¬ 
lief is sought.®® Subject to the rules of intervention^ 


legal transactions in which pre-ex¬ 
isting right to jury trial is to be 
preserved, is to remove expensive and 
time-losing reauirement of two sepa¬ 
rate suits to give litigant his jury 
as well as his equitable relief. 

U.S.—Bruckman v. Hollzer, C.C.A.9, 
152 P.2d 730. 

Particular legal and equitable claims 

(1) In a particular case, it has 
been held proper for plaintiff In one 
action in effect to pursue a legal 
claim for conversion and for money 
had and received and equitable claims 
for the declaration of constructive 
trusts and for an accounting. 

U.S.—Ross V. Service Lines, D.C.Ill., 
31 F.Supp. 871. 

(2) Party could set forth an ac¬ 
tion at law for damages occasioned 
by blasting and could also ask for in¬ 
junctive relief to prevent a recur¬ 
rence of the damage. 

U.S.—Ransom v. Staso Milling Co., 
D.C.Vt., 2 F.R.D. 128. 

Prior to adoption of Rules 

(1) Prior to the adoption of the 
Federal Rules of Civil Procedure 
joinder of legal and equitable causes 
of action was not, as a general rule, 
permitted in the federal courts, 
U.S.—Twist V. Prairie Oil & Gas Co., 

Okl., 47 S.Ct. 755, 274 U.S. 684, 71 
L.Ed. 1297—Scott v. Neely, Miss., 
11 S.Ct. 712, 140 U S. 106, 35 L.Ed. 
368—Hurt v. Hollingsworth, Tex., 
100 U.S 100, 26 L.Ed. 669. 

Wenzel & Henoch Const. Co. v. 
Metropolitan Water Dist. of South¬ 
ern California, D.C.Cal., 18 F.Supp. 
616—Michelsen v. Penney, D.C.N. 
Y., 10 F.Supp. 637—Ussesa Sales 
Co. V. Josam Mfg. Co., D.C.N.T., 2 
F.Supp. 190. 

Howard v. Texas Co., D.C.Tex., 
48 P.2d 888. 

American Creosote Works v. C. 
Lembcke & Co., C.C N.T., 166 F. 809 
—Berkey v. Cornell, CC.Va., 90 F. 
711—Union Pac. Ry. Co. v. U. S., 
Neb., 69 F. 813, 8 C.C.A. 282, re¬ 
versed on other grounds 16 S.Ct. 
190, 160 U.S. 1, 40 L.Ed. 319. 

21 C.J. p 27 note 41-p 28 note 60. 

(2) This was true regardless of 
state practice. 


U.S.—Bennett v. Butterworth, Tex., 
11 How. 669, 13 L.Ed. 859. 

Tyler County, Tex., v. Town, 
C.C.A.Tex., 23 F.2d 371, certiorari 
denied 49 S.Ct. 9, 278 U.S. 601, 73 
L.Ed. 530—Morns v. Texas Work¬ 
ing Barrel Mfg. Co., C.C.A.Tex, 13 
P.2d 977—Platte Valley Cattle Co. 
V. Boaserman-Gates Live Stock & 
Loan Co., Neb., 202 F. 692, 121 C.C 
A. 102, 46 LR.A.,N.S., 1137—Cook 
V. Foley, Minn., 152 F. 41, 81 C.C.A. 
237, certiorari denied 28 S.Ct. 670, 
209 U.S. 543, 62 L.Ed. 919—Schur- 
meier v. Connecticut Mut. Life Ins. 
Co, Minn., 137 F. 42, 69 C.C.A. 22— 
Highland Boy Gold Min. Co. v. 
Strlckley, Utah, 116 F. 852, 64 C.C. 
A. 186. 

Berkey v. Cornell, C.C.Va., 90 F. 
711. 

Jones V. Mutual Fidelity Co., C.C. 
Del., 128 F. 506. 

Hall V. Tahoola River Min. Co, 
C.C.Ga., Fed.Cas.No.6,955, 1 Woods 
544. 

Shuford V. Cain, D C.Ga., Fed 
Cas.No.12,823, 1 Abb. 302, 16 Pittsb. 
Leg.J. 194, 2 Am Law T.Rep U.S. 
Cts. 187, 3 West.Jur. 294, 1 Leg. 
Gaz. 154. 

(3) However, in determining the 
sufficiency of a petition to sustain 
a verdict and judgment as against 
the contention that it wrongfully 
joined together an action for recov¬ 
ery as on rescission of a contract 
procured by fraud with an action 
for damages for deceit and that an 
action for damages for deceit could 
not be maintained after a party had 
elected to and had rescinded the 
contract, a federal court considered 
and gave weight to a state statute 
providing one form of action. 

U.S.—^H. M. Byllesby & Co. v. Welch, 
C.C.A.Mo., 82 F.2d 639, certiorari 
denied 66 S.Ct. 959, 298 U.S. 686, 80 
LEd. 1406. 

(4) Under the Equity Rules, causes 
of action at law which were inter¬ 
mingled with causes of action in 
equity were triable in a court of 
equity. 

U.S.—Carter v, Blaine County Inv. 
Co., D.C.Idaho, 45 F.2d 643. 
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(6) Under Equity Rules, Rule 10^ 
the joinder of a claim for a deficien¬ 
cy with a foreclosure suit was au¬ 
thorized. 

U.S.—Fidelity-Philadelphia Trust Co. 
V. Hale & Kilbum Corporation, D. 
C.Pa., 24 F.Supp. 3. 

96. U.S.—U. S. V. Adamic, D C.N.T., 
54 F.Supp. 221—Card v. Elmer C. 
Breur, Inc., D.C.Ohlo, 42 F.Supp. 
701. 

Court may exercise its full equity 
powers in any civil action. 

U.S—Fischer v. Excess Ins Co. of 
America, D.C.Iowa, 31 F.Supp. 651, 
affirmed, C.C.A., 115 F 2d 755. 

97. U.S.—U. S. v. Ziomek, C.A Mo., 
191 F.2d 818. 

Bowles V. Cohen, DC.Pa., 65 F. 
Supp. 499—^U. S. V. Phillips Petio- 
leum Co., D.C.Del., 36 FSupp. 4S0. 

Bowles V. National Erie Corpo¬ 
ration, D.C.Pa., 3 F R.D. 469—Ran¬ 
som V. Staso Milling Co., D C.Vt., 2 
F.R.D. 128. 

98. U.S—Smith v. Bear, C A.N.Y., 
237 F2d 79, 60 A.L.R.2d 1119. 

99. U.S.—Chessman v. Teets, C.A. 
Cal., 239 F.2d 205, vacated on oth¬ 
er grounds 77 S.Ct. 1127, 354 U S. 
156, 1 L.Ed.2d 1253. 

In its broadest meaning, the word 
“party” includes one concerned with, 
conducting, or taking part m any 
matter or proceeding v,hether or not 
he is named or participates as formal 
party. 

U.S.—Fong Sik Leung v. Dulles, C.A. 

Cal., 226 F.2d 74. 

Discontinued ofBLce 
Where office of alien property cus¬ 
todian had ceased to function as 
such at time action was brought un¬ 
der the Trading with the Enemy Act 
to recover property and the func¬ 
tions of the office were transferred 
to the attorney general, defendant 
should have been designated as at¬ 
torney general instead of as alien 
property custodian. 

U.S.—Toshio Joji V. Clark, D.C.Cal., 
11 F.R.D. 253. 

Held not party 

Where war veteran brought ac¬ 
tion for pension against “Adjudica- 
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as discussed infra §§ 128-155, plaintiff in an action 
has a right to select defendants therein.! A court, 
however, may allow persons other than those before 
the court to come in or be brought in as parties, to 
the end that substantial justice may be done,2 and 
it has been held that the courts will not allow a rule 
with respect to parties, adopted for purposes of con¬ 
venience and safety, to operate so as to defeat en¬ 
tirely the purposes of justice.^ A person named as 
defendant who has not been served with process 
and who has not entered an appearance is not a 
party. ^ 

The right of action which a person has is sub¬ 
stantive, 5 but the person in whose name an action 
may or must be prosecuted for the enforcement of a 
substantive right is procedural, not substantive, 
with respect to the issue of whether local or federal 
law should be applied,® and in actions in the federal 
courts is to be determined under the Federal Rules 
of Civil Procedure.^ Whether or not a person per¬ 
mitted to intervene as a defendant is a party de¬ 
fendant within a federal statute authorizing cross 


suits by defendants is required to be determined by 
federal, not state, law.® The standing, however, of 
litigants for the purpose of complaining of a viola¬ 
tion of the state constitution is a question of state 
practice in the state courts, which practice the fed¬ 
eral courts will follow.® 

Prior to the Federal Rules of Civil Procedure, 
Rules 14, 17-25, 28 U.S.C.A., specifically providing 
for third-party practice and other matters relating 
to parties, the Conformity Act was held to govern 
with respect to the parties in civil actions at law,!® 
and such act governed the procedure as to parties in 
an action in which judgment was entered prior to 
the effective date of the Rules.!! Ordinarily the 
federal courts followed the local law in determining 
questions as to the name in which an action was to 
be brought.!® Xhe rules as to parties established 
by the codes and practice acts of the various states, 
however, had no application to suits in equity in 
the federal courts sitting in those states.!® A state 
rule as to parties was not followed where to do so 
would affect the jurisdiction of the federal court.!^ 


tlon Officer, Regional Office, Chicago, 
Illinois, Official Agent” for “Admin¬ 
istrator, United States Veterans Ad¬ 
ministration, Washington, D. C.,” and 
specified that summons should be 
served on him, the Administrator 
was not a party. 

U.S,—Klein v. Lee, C.A.I11., 264 F.2d 
188, vacated on other grounds 79 
set. 536, 368 U.S. 645, 3 L.Ed.2d 
568. 

1 . U.S.—Hartwell v. Texas Consol. 
Oils, D.C.Tex., 94 F.Supp. 609. 

Kauffman v. Kebert, D.C.Pa., 16 
F.R.D. 225, appeal dismissed, C.A., 
219 F.2d 113. 

2. U.S.—First Nat. Bank in Greens- 
burg V. M & G Convoy, Inc., D.C. 
Pa., 102 F.Supp. 494. 

Magee v. McNany, D.C.Pa., 10 
P.R.D. 6. 

3. U.S.—Hall V. Sullivan R. Co., C.C. 
N.H., Fed.CasNo.5,948, 1 Brunner, 
Col.Cas. 613, 21 Law Rep. 138. 

4. U.S —Randolph v. Missouri-Kan- 
sas-Texas R. Co., D.C.Mo., 100 F. 
Supp. 139. 

Claimants in receivership proceeding 
Delivery to nonresident claimants 
in receivership proceeding to wind 
up corporation’s affairs of copies of 
court order granting leave to receiv¬ 
ers to file ancillary bill asserting 
counterclaim in accordance with di¬ 
rection of court did not make them 
parties, where nonresidents were not 
parties to controversy resulting in 
decree winding up corporation’s af¬ 
fairs and court issued no process 
against them. 

U.S.—^Alexander v. Hillman, W.Va., 


66 S.Ct. 204, 296 U.S. 222, 80 L.Ed. 
192. 

5. U.S.—Gas Service Co. v. Hunt, 

C. A.Kan., 183 F.2d 417. 

Janis V. Kansas Elec Power Co., 

D. C.B:an., 99 F.Supp. 88, affirmed, 
C.A., 194 F.2d 942. 

6. U.S.—Gas Service Co. v. Hunt, 

C. A.Kan., 183 F.2d 417. 

Smallwood v. Days Transfer, Inc., 

D. C.Mich., 166 F.Supp. 929—Janis 
V. Kansas Elec. Power Co., D.C 
Kan., 99 F.Supp. 88, affirmed, C.A., 
194 F.2d 942. 

Jenkins v. Westinghouse Elec. 
Co., D.C.MO., 18 P.R.D. 267. 

Bight to object 

Question of who is entitled to ob¬ 
ject to account of a mortgage trus¬ 
tee in a corporate reorganization pro¬ 
ceeding is a question of procedure 
depending not on state law, but on the 
Bankruptcy Act and the Federal Rules 
of Civil Procedure. 

U.S.—^Manufacturers Trust Co. v. 
Kelby, C.C.A.N.T., 126 P.2d 650, cer¬ 
tiorari denied 62 S.Ct. 1293, 316 U. 
S. 697, 86 L.Ed. 1766. 

7- U.S.—Gas Service Co. v. Hunt, C. 
A.Kan., 183 F.2d 417. 

Smallwood v. Days Transfer, Inc., 
D.C.Mich., 166 F.Supp. 929. 

Jenkins v. Westinghouse Elec. 
Co., D.C.MO., 18 P.R.D. 267. 

For general discussion of parties 
and amendments to Federal Rules 
relating to parties see 1 F.R.D. 316; 
6 F.R.D. 229. 

Appearance of any party in a law 
suit should be under control of rules 
of procedure applicable. 
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U.S.—^Walker v. Reynolds Metals Co., 
D.C Or., 87 F.Supp. 283. 

TTnder survival statute 

State court rules as to persons en¬ 
titled to bring wrongful death action 
do not affect procedure in action 
brought in federal court to recover 
damages under state survival stat¬ 
ute. 

U.S.—Suders v. Campbell, D.C.Pa., 73 
F Supp. 112. 

8. U.S.—U. S. V. U. S. Fidelity & 
Guaranty Co., Okl., 60 S.Ct. 663, 
309 U.S. 606, 84 L.Ed. 894. 

9. U.S.—^Williams v. Mayor & City 
Council of Baltimore, Md., 63 S.Ct. 
431, 289 U.S. 36, 77 L.Ed. 1016. 

10. U.S.—^Richter v. East St. Louis 
& S. Ry. Co., D.C.MO., 20 F,2d 220. 

26 C.J. p 808 note 51. 

11. U.S.—U. S. V. U. S. Fidelity & 
Guaranty Co., Okl., 60 S.Ct. 663, 
309 U.S. 506, 84 L.Ed. 894. 

12. U.S.—^New York Evening Post 
Co. V. Chaloner, C.C.A.N.Y., 266 F. 
204, certiorari dismissed 40 S.Ct. 
396, 252 U.S. 691, 64 L.Ed. 731. 

26 C.J. p 808 notes 53-66, 58. 

13. U.S.—Wills V. Pauly, C.C.Cal., 61 
F. 267—Howth v. Owens, C.C.Ga., 
29 F. 722. 

30 C.J. p 946 note 17 [a] (3). 

Parties in actions in federal courts 
under Trading with the Enemy Act 
to recover property seized by alien 
property custodian see War & Na¬ 
tional Defense § 26 (7). 

14. U.S.—^Phelps v. Oaks, Mo., 6 S. 
Ct. 714, 117 U.S. 236, 29 L.Ed. 888. 

25 C.J. p 808 note 66. 
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Adversary parties are essential in actions in the 
federal courts, and where such parties are lacking, 
as where there is no real defendant to answer plain¬ 
tiff's charges, the action will be dismissed.^ 5 

Purchaser at receiver's sale. The purchase of the 
trade name of a corporation from a receiver ap¬ 
pointed for such corporation has been held to make 
the purchaser a party to an action to determine 
whether such name was an asset of the corpora- 
tion.i® 

Action in rem. In an action in rem the thing sued 
may be represented in court and defend and exer¬ 
cise all rights it may haveA'^ 

The joining of fictitious defendants is not author¬ 
ized under any of the Federal Rules of Civil Proce¬ 
dure.^ 8 

The doctrine of rearrangement or realignment of 
parties, sometimes resorted to in order to determine 
the question of diversity of citizenship, as discussed 
in Federal Courts § 59, is not limited to such situa¬ 
tions, and the court has inherent power to require 
the parties to align themselves properly for con¬ 
venience and expediency.i9 

Construction of Rules governing. The Rules with 
respect to the addition of parties by counterclaims, 
third-party practice, and intervention should receive 


such favorable construction as is possible, consistent 
with due recognition of the settled principle that 
procedural rules cannot be used to extend federal 
jurisdiction or venue.^O 

Classification of parties. Parties to actions are 
divided into four different classes, namely, formal, 
proper, necessary, and indispensable, and such classi¬ 
fication is important in determining what parties 
may and what parties must be before the court.^i 
They have also been classified into three classes 
known as proper parties, necessary parties, and in¬ 
dispensable parties, but in such classification, 
‘‘proper” and “formal” parties have been considered 
as constituting one class.^^ 

§ 43. Formal and Nominal Parties 

Formal parties are those who have no interest In the 
controversy between the immediate litigants, but have 
an Interest in the subject matter, which may be con¬ 
veniently settled in the suit. 

Formal parties are those who have no interest 
in the controversy between the immediate litigants, 
but have an interest in the subject matter, which 
may be conveniently settled in the suit and thereby 
prevent further litigation,23 and they may be made 
parties or not, at the option of plaintiff.-'^ A party 
defendant against whom no relief is sought, but who- 


15. U.S.—Wilder v. Doe, D.C.Pa., 30 
F.Supp. 869, affirmed, C.C.A., 109 F. 
2d 1028. 

Necessity for adverse parties in ac¬ 
tion for declaratory judgment gen¬ 
erally see Declaratory Judgments 
5 117. 

Action to enjoin public officials 
Where plaintiff seeks to enjoin 
state public officials from perform¬ 
ing their duties under an allegedly 
unconstitutional statute, and such of¬ 
ficials are arguing in support of con¬ 
stitutionality of statute, there are 
adversary parties before the court. 
U.S.—Wilder v. Reno, D.C.Pa., 39 F. 
Supp. 404. 

16. D.C.—^Pike V. Ruby Poo’s Den, 
Inc., of Ind., 232 F.2d 683, 98 U.S. 
App.D.C. 126. 

Purchaser at: 

Mortgage foreclosure sale as party 
to foreclosure proceeding gener¬ 
ally see Mortgages § 754. 
Receiver’s sale as subject to juris¬ 
diction of court under whose 
jurisdiction the sale was made 
generally see Receivers § 257 a. 

17. U.S.—Weatherford v. RadclifC, 
D.C.S.C., 63 F.Supp. 107. 

18. U.S.—^Molnar v. National Broad¬ 
casting Co., C.A.Cal., 231 P.2d 684. 

Designation of parties merely by 
fictitious names or description gen¬ 
erally see EQuity § 140. 


Making parties in equity under fic¬ 
titious names see Equity § 170. 

19- U.S.—Travelers Indem. Co. v. J. 
S. Ramstad Const. Co., D.C.Alaska, 
118 F.Supp. 423. 

To settle all matters la controversy 
Where prime contractor, subcon¬ 
tractor, and subcontractor’s two sure¬ 
ties were before court, and main 
issue concerned division of liability 
between subcontractor’s two sure¬ 
ties, parties would be realigned so 
that prime contractor would be plain¬ 
tiff and other parties defendants so 
that all matters in controversy could 
be settled in one action with one tri¬ 
al. 

U.S.—Travelers Indem. Co. v, J. S. 
Ramstad Const. Co., D.C.Alaska, 118 
F.Supp. 423. 

20. U.S.—^Lesnik v. Public Industri¬ 
als Corporation, C.C.A.N.T., 144 F. 
2d 968. 

21. U.S.—^Burton-Sutton Oil Co. v. 
C. I. R., C.C.A.La., 150 P.2d 621, 
160 A.Li.R. 961, certiorari denied 66 
S.Ct. 93, 326 U.S. 755, 90 L.Ed. 453, 
reversed on other grounds 66 S.Ct. 
861, 328 U.S. 25, 90 L.Ed. 1062, 162 
A.L.R. 827, and mandate conformed 
to, C.C.A., 168 F.2d 903. 

Steinberg v. American Bantam 
Car Co., D.C.Pa., 76 F.Supp. 426, 
appeal dismissed, C.A., 173 P.2d 179. 
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McRanie v. Palmer, D.C.Mass., 2 
P.R.D. 479. 

Former classification of parties in 
equity in the federal courts see 
Equity § 139. 

22. U.S.—Division 525, Order of 
Railway Conductors of America v. 
Gorman, C.C.A.Ark, 133 P.2d 273. 

23. U.S.—Baltimore & O. R. Co. v. 
Chicago River & I. R. Co., C.A Ill., 
170 F.2d 654, certiorari denied 69 
S.Ct. 811, 336 U.S. 944, 93 L.Ed. 1101 
—Division 526, Order of Railway 
Conductors of America v. Gorman, 
C.C.A.Ark., 133 P.2d 273. 

Gather v. Ocean Acc. & Guaran¬ 
tee Corp., Limited, of London, Eng¬ 
land, D.C.Neb., 94 F.Supp. 511. 

Kuhn V. Yellow Transit Freight 
Lines, Inc., D C.Mo., 12 F R.D. 252. 

Formal or nominal parties in equity 
proceedings generally see Equity 
§ 148. 

Not a necessary party 
A formal party is one who has 

no interest in result of suit and need 

not have been made a party thereto. 

U.S.—Grant County Deposit Bank v. 
McCampbell, C.A.Ky., 194 P.2d 469, 
31 A.L.R.2d 909. 

24. U.S.—Baltimore & O. R. Co. v. 
Chicago River & I. R. Co., C.A.in., 
170 F.2d 654, certiorari denied 69 S. 
Ct. 811, 336 U.S. $44, 93 L.Ed. 1101. 
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is required to answer, becomes a nominal party.^S 
Also, a party whose role in the action is that of a 
■depositary or stakeholder is a formal or nominal 
party26 except where he has a real interest in the 
•^outcome of the litigation.27 

In an action on a pa 3 rment bond of a public works 
-contractor, instituted in the name of the United 
States for the use of the contractor’s supplier, the 
United States is a nominal or formal party ;28 but 
prior to the adoption of the present Rules, it was 
held that the United States was the real, and not 
merely the nominal, plaintiff in an action brought in 
its name, under a statute authorizing it, for the use 
and benefit of materialmen and laborers, on the bond 
-of a contractor for a public work, where a statute 
required that such a bond should contain a specific 
special obligation directly to the United States that 
the contractor would promptly make payments due 
materialmen and laborers.29 

A federal court is not bound by definitions of a 


state legislature as to who is a nominal party, but 
it is bound by acts of a state legislature in so far 
as it creates an artificial personality with certain 

powers.30 

Under the former practice, the federal courts 
ordinarily followed the local law in determining 
who were the real and who the nominal parties. 
Under former Equity Rules, Rule 40, defendant re¬ 
quired to answer, but as against whom no relief was 
prayed, was considered a nominal party.22 

§ 44. Proper Parties 

Persons who have an interest In the subject matter 
of litigation which may conveniently be settled therein 
are proper parties, and persons who have no title to, in¬ 
terest in, or connection with the cause of action are not 
proper parties thereto. 

Proper parties are those who have an interest 
in the subject matter of the litigation which may 
conveniently be settled in the action.23 They are 
sometimes defined, as an alternative term to “formal 


‘25. U.S.—Monarch Anthracite Min¬ 
ing Co. V. Coffin, C.C.A.Pa., 102 P.2d 
337. 

26. U.S.—Colman v. Shimer, D.C. 
Mich., 163 P.Supp. 347. 

G-amish'ee or stakeholder is a 

(merely nominal party. 

U.S.—Farmers' Bank v. Hayes, C.C.A. 
Tenn., 58 P.2d 34. 

27. U.S.—Edelstein v. New York 
Life Ins. Co., D.C.N.Y., 30 F.Supp. 
1 . 

'2a U.S.—^U. S., to Use and Benefit 
of Flatten v. Bush Const. Co., D.C. 
Mich., 109 F.Supp. 378. 

29. U.S.—U. S. Fidelity & Guaranty 
Co. V. U. S., B.I., 27 S.Ct. 381, 204 
U.S. 349, 61 L.Ed. 616. 

60. U.S.—City and County of Dallas 
Levee Imp. Dist. ex rel. Simond v. 
Allen, D.C.Tex., 17 F.Supp. 777, af¬ 
firmed, C.C.A., City and County of 
Dallas Levee Imp. Dist. ex rel. 
Simond v. Industrial Properties 
Corporation, 89 F.2d 731, and City 
and County of Dallas Levee Imp. 
Dist. ex rel. Simond v. Allen, 89 F. 
2d 735. 

31. U.S.—State of Oklahoma ex rel. 
Williams v. Oklahoma Natural 
Gas Corporation, C.C.A.Okl., 83 F. 
2d 986. 

No federal question involved 

Where no federal question is In¬ 
volved state law determining who are 
the real and who the nominal par¬ 
ties in interest has been held binding 
on the federal courts; accordingly, 
decisions of a state court, holding 
that, in an action by a taxpayer to 
recover a state statutory penalty, 
the state is a mere nominal party, 
and that the municipality and in¬ 


former are the real parties in inter¬ 
est, have been held binding on the 
federal courts. 

U.S.—State of Oklahoma ex rel. Wil¬ 
liams V. Oklahoma Natural Gas 
Corporation, supra. 

32. U.S.—^Monarch Anthracite Min¬ 
ing Co. V. Coffin, C.C.A.Pa., 102 F. 
2d 337. 

33. U.S.—Cather v. Ocean Acc. & 
Guarantee Corp., Limited, of Lon¬ 
don, England, D.C.Neb., 94 F.Supp. 
611—Texas & P. By. Co. v. Broth¬ 
erhood of B. Trainmen, D.C.La., 60 
F.Supp. 263—^Federal Gas, Oil & 
Coal Co. V. Cassady, D.C.Ky., 66 
F.Supp. 824—^Ford v. Adkins, D.C. 
Ill., 39 F.Supp. 472. 

Other statements 

(1) Proper parties are those who 
have an interest in the subject mat¬ 
ter which may be conveniently set¬ 
tled in the suit, but whose presence 
is not essential to the determination 
of the controversy between the im¬ 
mediate litigants. 

U.S.—^Dunham v. Bobertson, CA- 
Wyo., 198 F.2d 316. 

(2) Every party who has interest 
in controversy or subject matter, 
which is separable from interest of 
other parties so that it will not nec¬ 
essarily be directly or injuriously 
affected by a decree which does com¬ 
plete Justice between them, is a prop¬ 
er party. 

U.S.—^Fidelity & Cas. Co. of New York 
V. Wilson, D.C.S.C., 106 F.Supp. 
454. 

Vendee 

In action by vendor on fire policy 
obtained by vendee and providing that 
in case of loss proceeds should be 
paid to vendee and vendor as their 
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interests should appear, vendee would 
be a proper party. 

U.S.—Langhorne v. Capital Fire Ins. 
Co. of California, D.C.Minn., 64 F. 
Supp. 771, affirmed, C.C.A., 146 F. 
2d 237. 

Persons held proper parties 

(1) Chief law enforcement officer 
of county was properly a party to 
action to enjoin prosecutions under 
constitutional statutes. 

U.S.—International Longshoremen's 
& Warehousemen's Union v. Acker¬ 
man, D.C.Hawaii, 82 F.Supp. 65, 
reversed on other grounds, C.A., 
187 F.2d 860, certiorari denied 72 
S.Ct. 85, 342 U.S. 869, 96 L.Ed. 646. 

(2) Corporation which engaged 
in widespread business activities 
through corporate subsidiaries in 
which it owned all stock was a prop¬ 
er party to maintain action for un¬ 
fair competition based on improper 
use by defendant of trade name used 
in connection with business conduct¬ 
ed by subsidiaries. 

U.S.—Beneficial Industrial Loan Cor¬ 
poration V. Kline, C.C.A.Iowa, 132 
F.2d 620. 

(3) Corporation which issued the 
stock was a proper party defendant 
in action to restrain trustee of trust 
of corporate stock from selling any 
of the stock, to have him removed as 
trustee, to have trust agreement con¬ 
strued, and to require him to render 
an accounting. 

U.S.—Overly v. Overly, D.C.Pa., 4 F. 
B.D. 312. 

(4) Dealer was proper party in ac¬ 
tion by automobile buyer against 
manufacturer and dealer for personal 
injuries caused by explosion of bat¬ 
tery. 
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parties,” as those who have no interest in the con¬ 
troversy between the immediate litigants, but have 
an interest in the subject matter, which may be 
conveniently settled in the suit and thereby prevent 
further litigation,^^ and when so defined they may 
be made parties or not, at the option of plaintiff.^s 
In order to be a proper party, however, a defendant 
need not be interested in defending against all the 
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relief demanded.^^ A person who has no title to^ 
interest in, or connection with the cause of action 
is not a proper party thereto,^'^ and a stranger to an 
action has no right to appear or defend unless he 
possesses an interest which will be affected by the 
pending action.^® A person who has an interest in 
the litigation but cannot be a proper party plaintiff 
is a proper party defendants^ 


XJ.S.—^Hastings v. Chrysler Corpora¬ 
tion, D.CN.Y., 3 F.RD. 274. 

(5) Labor union Is proper party to 
bring an action for an employer’s 
breach of a contract between the em¬ 
ployer and the union. 

U.S.—Local 793, UAW-CIO v. Auto 
Specialties Mfg. Co., D.C.Mich., 15 
F.R.D. 261. 

(6) Landlord, on whose petition 
eviction certificates were issued by 
area rent director, is a proper party 
to his tenants’ proceeding to set 
aside certificates and should be joined 
as party respondent in Interest of 
justice, as detennination by court in 
tenants’ favor may substantially and 
adversely affect landlord's rights. 
U.S.—Dargel v. Henderson, Em.App, 

199 F.2d 270. 

(7) Members of bondholders* pro¬ 
tective committee as trustees were 
proper parties to represent trust in 
action involving rights of holders of 
certificates of interest issued by such 
committee with respect to meaning 
of agreement signed by certificate 
holders, and of declaration of trust 
signed by committee, and committee’s 
powers thereunder. 

U.S.—^Hotel Markham v. Ball, C.C.A. 
Miss , 131 F.2d 424. 

(8) Member of partnership which 
terminated before such member com¬ 
menced work under contract was 
proper party in his individual capac¬ 
ity to maintain action for breach of 
the contract and to recover on the 
contractor’s bond. 

U.S.—^U. S. for Use of Strona v. Bus¬ 
sey. D.aCal., 61 F.Supp. 996. 

(9) Person who actually owned 
and dominated corporation, the stock 
of which was in the name of his wife, 
and who was anxious to conceal his 
own identity was a proper party de¬ 
fendant in suit against corporation 
for trade-mark infringement and un¬ 
fair competition. 

U.S.—George W. Luft Co. v. Zande 
Cosmetic Co., D.C.N.T., 48 F Supp. 
602, modified on other grounds, C. 
C.A., 142 F.2d 636, certiorari denied 
65 S.Ct. 90, 323 U.S. 766, 89 L.Ed. 
606. 

(10) A state commission, instead 
of the individual members thereof, is 
a proper party to sue to restrain it 
from enforcing an unconstitutional 
regulation. 


U.S.—^Dorsey v. State Athletic Com¬ 
mission, D.C.La., 168 F.Supp. 149 
(11) In action by some of a num¬ 
ber of Insurance companies which 
issued fire policies on a certain build¬ 
ing to have the policies declared void 
and to restrain the institution of ac¬ 
tion against plaintiff insurers for 
recovery on the policies, the other 
insurance companies were proper par¬ 
ties. 

U.S.—^Firemen’s Fund Ins. Co. v. 
Crandall Horse Co. of Buffalo, N. 
Y., D.C.N.Y., 47 F.Supp. 78. 

Persons held not proper parties 
In action to enjoin prosecutions 
under indictment returned by grand 
jury allegedly illegally constituted, 
the grand jurors who had completed 
their work and had been discharged 
were not proper parties and would 
be dismissed. 

U.S.—International Longshoremen’s 
& Warehousemen’s Union v. Acker¬ 
man, D.C.Hawaii, 82 F.Supp. 65, 
reversed on other grounds, C.A., 
187 F.2d 860, certiorari denied 72 
S.Ct. 85, 342 U.S. 869, 96 L.Ed. 646. 

34. U.S.—Baltimore & O. R. Co. v. 
Chicago River & I. R. Co., C.A.Ill., 
170 F.2d 654, certiorari denied 69 
S.Ct. 811, 336 U.S. 944, 93 L.Ed. 
1101—Division 625, Order of Rail¬ 
way Conductors of America v. Gor¬ 
man, C.C.A.Ark., 133 F.2d 273. 

Kuhn V. Yellow Transit Freight 
Lines, D.C.Mo., 12 F.R.D. 262. 

35. U.S.—Baltimore & O. R. Co. v. 
Chicago River & I. R. Co., C.A.I11., 
170 F.2d 664, certiorari denied 69 
S.Ct. 811, 336 U.S. 944, 93 L.Ed 
1101 . 

36. U.S.—^Photometric Products 

Corp. V. Radtke, D.C.N.Y., 17 F.R.D. 
103. 

37. U.S.—Rehrer v. Service Truck¬ 
ing Co., D.C.Del., 112 F.Supp. 24— 
Travelers Ins. Co. v. Northwest 
Airlines, D.C.Wls., 94 F.Supp. 620. 

Check-off contract 
In action by plaintiff, individually 
and as president and representative 
of members of a labor union, against 
employer for a declaration of rights 
under contract between employer and 
union containing check-off provisions, 
where no attempt was made to state 
a claim on which relief could be 
granted to plaintiff as an individual, 
he was improperly joined individual¬ 
ly as a party plaintiff, particularly 

92 


if he had never been an employee of 
defendant. 

U.S.—Durkin v. John Hancock Mut. 
Life Ins. Co., D.C.N.Y., 11 F.R.D. 
147. 

Counterclaim for sale price of goods 
I In action for breach of sale war¬ 
ranty in which defendant counter¬ 
claimed for the sale price, defendant 
was not the proper party in interest 
to recover on the counterclaim, where 
the sale was made by another corpo¬ 
ration separate and distinct from de¬ 
fendant. 

U.S —Stiefel Feed Co. v. Aerovent 
Fan Co., D C Ohio, 148 F.Supp. 894, 
affirmed, C.A., 238 F.2d 859. 
Attorney general 

Where statute provided who should 
be members of the state board of 
public assistance, and the attorney 
general was not and could not be a 
member, he was improperly named 
as a defendant in action to enjoin 
enforcement of a regulation of the 
board as violative of personal lib¬ 
erty. 

U.S.—Sweeney v. Pennsylvania De¬ 
partment of Public Assistance 
Board, D.C.Pa., 33 F Supp. 5S7. 
Warden of penitentiary where alien 
is confined is not a proper party to 
proceedings attacking a deportation 
warrant. 

U.S.—Secchi v. U. S. Commissioner 
of Immigration, D.C.Pa., 63 F.Supp. 
594. 

38. U.S—U. S. v. E. I. du Pont de 
Nemours & Co., D.C.Ill., 13 F.R.D. 
487. 

39. U.S.—Thomson v. Butler, C.C.A. 
Mo, 136 F.2d 644, certiorari denied 
64 set. 69, 320 U.S. 761. SS L.Ed. 
454, rehearing denied 04 S.Ct. 156, 
320 U.S. 813, 88 L.Ed. 491. 

Suit to annul probate of will 
Where, because sister of testatrix 
was living at time will was probated, 
her son had no status or capacity un¬ 
der state law to attack validity of 
will or the proceedings under which 
It was established, he was not a prop¬ 
er party plaintiff in suit in federal 
court to annul state court judgment 
upholding validity of will and was 
necessarily a proper party defendant. 
U.S.—Thomson v. Butler, C.C.A.Mo., 
136 F.2d 644, certiorari denied 64 
S.Ct. 69, 320 U.S. 761, 88 L.Ed. 454, 
rehearing denied 64 S.Ct. 156, 320 
U.S. 813, 88 L.Ed. 491, 
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In a suit to have certain ordinances or laws de¬ 
clared unconstitutional and for injunction against 
their enforcement the suit can properly be brought 
only against the proper legal public authorities re¬ 
sponsible for their enforcement, and not against 
private individuals or business firms who are oper¬ 
ating under, or in conformity with, such ordinances 
or laws.^® In an action brought in a federal court 
under a statute, 28 U.S.C.A. §§ 2281-2284, to en¬ 
join enforcement of a state statute as violative 
of plaintiffs’ rights under the federal constitution, 
the governor and attorney general of the state have 
been held to be, at least, proper parties defendant'll 

In a suit by unions and individuals thereof to en¬ 
join public officials from violating the rights of the 
imions and members to picket during a strike, the 
individual members, as citizens of the United States, 
are proper parties, and the imions, being voluntary 
associations of individuals, are also proper parties 
to conduct the suit in a representative capacity in 

the interest of their members.'*^ 

Under the former practice, the federal courts or¬ 
dinarily followed the local law in determining who 
were the proper or necessary parties.'*^ State court 
decisions as to proper parties in proceedings under 
a state statute were not, however, regarded as bind¬ 
ing on the federal courts where such statute was 


challenged as violating the federal Constitution.^^ 
§ 45. Interpleader 

The remedy of interpleader in the federal courts, 
and the procedure therefor, are provided for by the 
federal statutory provisions 28 U.S.C.A. §§ 1335, 
1397, and 2361. These statutes are supplemented 
by Rule 22 of the Federal Rules of Civil Procedure, 
subdivision (2) of which states that the remedy pro¬ 
vided in the rule is in addition to, and in no way 
limits, the remedy provided by the statutes, and 
that actions under the statutory provisions shall be 
conducted in accordance with the Federal Rules of 
Civil Procedure. 

The federal statutes and Rule 22 are considered 
in C.J.S. Interpleader, where the nature and scope 
of the remedy, the right thereto, and the proceed¬ 
ings therefor are fully treated. 

Ancillary jurisdiction of federal courts as to bills 
of interpleader is considered in Federal Courts § 13; 
jurisdiction of federal courts over interpleader as 
affected by citizenship of parties and coparties, in 
Federal Courts §§ 53, 55, 58; and jurisdiction of 
interpleader proceedings as to claims to insurance 
proceeds, dependent on amount, in Federal Courts 
§310. 


B, CAPACITY 


§ 46. In General 

The capacity of a party to sue and be sued In the 
federal courts is governed by Rule 17(b) of the Federal 
Rules of Civil Procedure, which Is procedural and re¬ 
quires the capacity of an Individual other than one act¬ 
ing in a representative capacity to be determined by the 
law of his domicile. 

The capacity of a party to sue and be sued, which 


has been held to be a person’s personal right to come 
into court,and is to be distinguished from his 
cause of action, which is his right to relief under 
the facts of the case he brings,^^ and from the juris¬ 
diction of a court,47 is governed in the federal courts 
by the Federal Rules of Civil Procedure, Rule 17 
(b), 28 U.S.C.A.48 The Rule is procedural.49 It 


40. U.S.—Garmon v. Miami Transit 
Co., D.C.Fla., 161 F.Supp. 953. 

41. U.S.—Bevins v. Prlndable, D.C. 
Ill., 39 F.Supp. 708. 

42. U.S.—United Elec., Radio & 
Mach. Workers of America, CIO, 
V. Baldwin, D.C.Conn., 67 F.Supp. 
235. 

43. U.S.—Lowndes v. Huntington, N. 
T., 14 S.Ct. 768, 153 U.S. 1, 38 L. 
Ed. 615. 

25 C.J. p 808 notes 63, 64. 

44. U.S.—State of Ohio v. Swift & 
Co., C.C.A.Ohio, 270 F. 141, certio¬ 
rari denied 42 S.Ct. 47, 267 U.S. 
633, 66 L.Ed. 407, and appeal dis¬ 
missed 43 S.Ct. 22, 260 U.S. 146, 67 
L.Ed. 176. 

Proper but not indispensable parties 
in equity suits generally see Equi¬ 
ty §§ 146-149. 


45. U.S.—De Franco v. U. S., DC. 
Cal., 18 P.R.D. 166—^Magee v. Mc- 
Nany, D.C.Pa., 10 P.R.D. 6—U. S. 
V. Association of American Rail¬ 
roads, D.C.Neb., 4 F.R.D. 610. 

46. U.S.—De Frarco v. U. S., D.C. 
Cal., 18 P.R.D. 166—Magee v. Mc- 
Nany, D.C.Pa., 10 F.R.D. 6—U. S. 
V. Association of American Rail¬ 
roads, D.C Neb., 4 F.R.D. 610. 

47. U.S.—O’Donnell v. Elgin, J. & E. 
Ry. Co., C.A.I11., 193 F.2d 348, cer¬ 
tiorari denied 72 S.Ct. 1061. 343 U.S. 
966, 96 L.Ed. 1356. 

Wrongful death, outside state 

Statute barring action in state 
courts for wrongful death outside 
state if right of action exists where 
death occurred and defendant can be 
served with process there relates to 
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jurisdiction of court, and not to ca¬ 
pacity to sue, and hence does not 
preclude action by foreign adminis¬ 
trator in federal district court for 
wrongful death outside state. 

U.S.—^Waltz V. Chesapeake «& O. Ry. 
Co., D.C.Ill., 66 F.Supp. 913—Mar- 
tineau v. Eastern Air Lines, D.C. 
Ill., 64 F.Supp. 235. 

48. U.S.—Fallat v. Gouran, C.A.Pa.* 
220 F.2d 325. 

Waltz V. Chesapeake & O. Ry. Co., 
D.C.I11., 65 F.Supp. 913. 

Siebenhar v. Wise, D.C.Ky., 16 F. 
R.D. 479. 

49. U.S.—U. S. V. Sherwood, N.Y., 
61 S.Ct. 767, 312 U.S. 684, 85 L.Ed. 
1058. 

Du Vaul V. Miller, D.C.Mo., 13 F. 
R.D. 197. 
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does not affect the substantive law of the state 
in which the federal court sits,and the federal 
court is not bound by the rulings thereon of the 
state courts.51 

Where a statute creates a new right of action not 
known at the common law, the determination of who 
must bring the action depends on the substantive 
Iaw.52 The Rule does not modify an existing fed¬ 
eral statute specifying the persons who shall be en¬ 
titled to sue thereunder,53 or enlarge the jurisdic¬ 
tion of the court in an action brought against the 
United States under a statute in which the govern¬ 
ment consents to be sued by certain claimants.^^ 
Neither party can invest himself or the other with 
the capacity to sue.®5 

Rule 17(b) relates solely to capacity to sue or be 
sued and makes the law of the state controlling in 
that respect.53 It changed the law with respect to 
capacity of individuals.57 Under it, the capacity of 
an individual other than one acting in a representa¬ 
tive capacity to sue or be sued is determined by the 
law of his domicile.58 Where a party became of 
age after filing a counterclaim, and thereafter 
formally elected to continue and persist in its prose¬ 
cution, it is immaterial whether he did, or did not, 
have capacity as a party while still a minor.®^ 


A challenge to capacity raises only the question 
of whether the plaintiff is free from general dis¬ 
ability, such as infancy, insanity, or some other 
form of incompetency, or, if he sues in a repre¬ 
sentative capacity, whether he actually possesses the 
character in which he sues. 6 ^ 

Dead person. An action may not be brought in 
the name of a deceased person,nor may a dead 
person be named as a party defendant in an action. 

One may not sue a name unless some one is doing 
business under that name, in which case the party 
or parties so doing business may be sued individual¬ 
ly as trading under said name or by the trade name 
as provided in Rule 17(b) 

Prior law. Prior to the effective date of Rule 17 
(b), federal courts were required, particularly un¬ 
der the conformity statute, to conform to local 
law in determining the capacity of persons to sue or 
be sued,®^ and the right of a third person to sue 
on a contract made for his benefit.® 5 

Separate trials. Rule 20(b) authorizes the court 
to order separate trials or make other orders to pre¬ 
vent embarrassment, delay, prejudice, or expense to 
a party by the inclusion of a party against whom 
he asserts no claim and who asserts no claim against 


50. U.S.—Du Vaul v. Miller, supra. 

51- U.S.—Du Vaul v. Miller, supra. 

52- U.S.—Campbell v. Pacific Fruit 
Exp. Co., D.C.Idaho, 148 F.Supp. 
209. 

53. U S —Kreiger v. Lehigh Valley 

R. Co, D.C.N.Y., 1 F.R.D. 601. 

54. U.S.—U. S. V Sherwood, N.T., 
61 S.Ct. 767, 312 U.S. 584, 85 L. 
Ed. 1058. 

Jadgment creditor 

Rule 17(b) cannot be applied to 
enlarge the jurisdiction of the court, 
so as to enable a judgment creditor 
of one holding a claim against the 
federal government to bring suit 
against the government under stat¬ 
ute giving consent of government to 
be sued by claimants. 

U.S.—U. S. v. Sherwood, supra. 

65. U.S.—^Noel v. St. Johnsbury 
Trucking Co., D.C.Conn., 147 F. 
Supp. 432. 

56. U.S.—Jones v. Schellenberger, C. 
A.I11., 196 F.2d 852, certiorari de¬ 
nied La Reau v. Jones, 73 S.Ct 171, 
344 U.S. 876, 97 L.Ed. 679. 

57. U.S.—Bieknell v. Lloyd-Smlth, C. 
C.A.N.Y., 109 F.2d 627, certiorari 
denied Lloyd-Smith v. Bieknell, 61 

S. Ct 15, 311 U.S. 660, 85 L.Bd. 416. 

58. U.S.—Lewis v. Fontenot, C.C.A. 
La., 110 F.2d 66, certiorari denied 
61 S.Ct 22. 311 U.S. 646, 85 L.Ed. 
413, rehearing denied 61 S.Ct. 168, 


311 U.S. 727, 85 L.Ed. 473—Lewis 
V. U. S., aCALa., 110 F.2d 66, 
certiorari denied 61 SCt 23, 311 
U.S. 646, 86 L.Ed. 413, rehearing 
denied 61 S.Ct 168, 311 U.S. 727, 
85 L.Ed. 473—Lewis v. U. S. De¬ 
partment of Agriculture, C.C.A.La., 
110 F.2d 66, certiorari denied 61 S. 
Ct 23, 311 U.S. 647, 85 L.Ed. 413, 
rehearing denied 61 S.Ct 168, 311 
U.S. 727, 86 L.Ed. 473. 

Magee v. McNany, D.C.Pa., 10 F. 
R.D. 6. 

Foreign appointment as limiting ca¬ 
pacity to sue in federal courts: 
Chancery receivers see Receivers § 
400. 

Guardians see Guardian and Ward 
§ 190. 

Trustee see Trusts § 361. 
Executors vested with title under 
wiU 

Where will of deceased owner of 
lands vests title thereto in his execu¬ 
tors and trustees, they derive their 
rights to the realty from the will 
and not from letters testamentary, 
and hence in an action in the federal 
court with respect to the realty they 
sue in their individual, and not in 
their representative, capacity. 

U.S.—De Forest v. Thompson, C.C.W. 
Va., 40 F, 375. 

Person held entitled to sue 
Employee whose cause of action 
against third-party tort-feasor was 
assigned by operation of law of domi- 
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die to employer but who was there¬ 
after authorized by employer to sue 
such third party for damages had 
“capacity to sue” m federal court 
sitting in another state where tort 
occurred. 

U.S.—Magee v. McNany, D.C.Pa., 10 
P.R.D. 5. 

Capacity to sue held lacking 
U S.—Lewis V. Fontenot, C.C.A.La., 
110 F.2d 65, certiorari denied Cl 
S.Ct. 22, 311 US, 646, 85 L.Ed. 413, 
rehearing denied 61 S.Ct. ICS, 311 
U.S. 727, 86 L.Ed. 473. 

59. U.S.—Sinkbeil v. Handler, D C. 
Neb., 7 F.R.D. 92. 

60. U.S.—De Franco v. U. S., D.C. 
Cal., 18 P.R.D. 156. 

61. U.S.—Banks v. Employers' Lia¬ 
bility Assur. Corporation, Limited, 
of London, England, D.C.Mo., 4 F. 
R.D. 179. 

62. U.S.—Chorney v. Callahan, D.C. 
Mass., 135 F.Supp. 35. 

63. U.S.—In re Midwest Athletic 
Club, aC.A.Ill., 161 F.2d 1005. 

64. U.S.—Stewart v. Wall, C.C.A.N. 

C. , 87 F.2d 598, certiorari denied 
58 S.Ct. 26, 302 U.S. 684, 82 L.Ed. 
628, rehearing denied 58 S.Ct. 135, 
302 U.S, 775, 82 L.Ed. 600—Rich¬ 
ter v. East St. Louis & S. Ry, Co., 

D. C.Mo., 20 F.2d 220. 

65. U.S.—Bethlehem Iron Co. v. 
Hoadley, C.C.R.L, 152 F. 735. 
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him.®® Rule 20 is, however, subject to Federal 
Rules of Civil Procedure, Rule 82, 28 U.S.C.A., pro¬ 
hibiting the construction of such rules so as to ex¬ 
tend or limit the jurisdiction of the district courts 
or the venue of actions therein.®^ 

§ 47. Representatives 

Except fop federal receivers, the capacity of a per¬ 
son acting in a representative capacity to sue or be sued 
in a federal district court is determined by the iaw of the 
state in which the court is held. 

Under the Federal Rules of Civil Procedure, Rule 
17(b), the capacity of a person acting in a repre¬ 
sentative capacity, other than a federal receiver, to 


sue or be sued is to be determined by the law of 
the state where the district court is held.®® This 
Rule is declaratory of, or in effect the same as, the 
prior law.®® It only provides that the general ca¬ 
pacity to sue or be sued is determined by state law 
and once capacity has been determined the state 
law no longer applies.*^® It presupposes federal 
jurisdiction, but relegates the capacity to maintain 
the suit within that jurisdiction to state law.*^^ 

Under this Rule, the law of the state in which 
the federal district court is held determines the ca¬ 
pacity of executors and administrators, whether for¬ 
eign or domestic'^2 to sue or be sued, and determines 


66. U.S.—^Allegheny County v. Mary¬ 
land Casualty Co., D.C.Pa., 32 F. 
Supp. 297. 

Same series of occnrrences; common, 
guestions 

One defendant was not entitled to 
trial of action separate from other 
defendants, where case arose out of 
the same series of occurrences and 
there were a number of common 
Questions of fact and law in issue. 
U.S.—^McNally v. Simons, D.C.N.Y., 

29 F.Supp. 926. 

67. U.S.—^Diepen v. Femow, D.C. 
Mich., 1 F.R.D. 378. 

68. U.S.—Danos v. Waterford Oil 
Co., C.A.La., 266 F.2d 76—Fallat 
V. Gouran, C.A.Pa., 220 P.2d 325— 
O’Donnell v. Elgin, J. & B. Ry. Co., 

C. A.I11., 193 F.2d 348, certiorari 
denied 72 S.Ct. 1051, 343 U.S. 956. 
96 L.Bd. 1356—Cooper v. American 
Airlines. C.C.A.N.T., 149 F.2d 355, 
162 A.L.R. 318—Bicknell v. Lloyd- 
Smlth, C.C.A.N.T., 109 F.2d 527, cer¬ 
tiorari denied Lloyd-Smith v. Bick¬ 
nell, 61 S.Ct. 16, 311 U.S, 650, 85 L. 
Ed. 416. 

Mayle v. Criss, D.C.Pa., 163 F. 
Supp. 576—^Barnes v. Union Pac. 
R. Co., D.aidaho. 139 F.Supp. 198 
—^Felchlin v. American Smelting & 
Refining Co., D.C.Cal., 136 F.Supp. 
677—^Becker v. Buder, D.C.Mo., 79 
F.Supp. 316—Coburn v. Coleman, 

D. C.S.C., 76 F.Supp. 107—Suders 
V. Campbell, D.C.Pa., 73 F.Supp. 
112—^Downing v. Howard, D.C.Del., 
68 F.Supp. 6—^Waltz v. ChesapeaJke 
& O. Ry. Co., D.C.I11., 65 F.Supp. 
913—^Fletcher v. Grinnell Bros., D. 
C.Mich., 64 F.Supp. 778—^Buchele 
V. Trucking, Inc., D.C.Mich., 67 F. 
Supp. 964—^Kelley v. Queeney, D.C. 
N.Y., 41 F.Supp. 1016—Kleckner v. 
Lehigh Valley R. Co., D.C.N.T., 36 
F.Supp. 600—Rejsenhoff v. Coloni¬ 
al Nav. Co., D.C.N.T., 36 F.Supp. 
577 —^pirnie v, Andrews, D.C.N.Y., 

30 F.Supp. 167—Ballard v. United 
Distillers Co., D.C.Ky., 28 F.Supp. 
633. 

Siebenhar v. Wise, D.C.Ky., 16 F. 
R.D. 479—Bolitho v. Buch Exp., D. 


C. Pa, 12 F.R.D. 189—Boyle v. Cur¬ 
tis Pub. Co, D.C.Pa., 11 F.R.D. 92 
—Carter v. Pennsylvania R. Co, 

D. C.N.Y., 9 F.R.D. 477—La Salle 
Nat. Bank v Pennsylvania R. Co., 
D.C.Ill.. 8 F.RD. 316—Orloif v. 
Hayes. D C.N.Y., 7 F.RD. 75. 

Foreign equity receivers’ right to 
sue in federal courts see Receivers 
§ 400. 

President and offloers of labor un¬ 
ion have no capacity to sue Nation¬ 
al Labor Relations Board to enjoin 
board from proceeding with repre¬ 
sentative election because union has 
been excluded from ballot. 

U.S.—White v. Douds, D.C.N.Y., 80 F. 
Supp. 402—^Wholesale and Ware¬ 
house Workers Union, Local 65 v. 
Douds, D.C.N.Y., 79 F.Supp. 663. 
State law held controlling in action 
by probate judge of another state, in 
his representative capacity, on pro¬ 
bate bond. 

U.S.—^Wilbur v. Ford, D.C.Mass., 81 
F.Supp. 641. 

69. U.S.—^Hellrung v. Lafayette 
Loan & Trust Co., D.C.Ind., 102 F. 
Supp. 822—Ballard v. United Dis¬ 
tillers Co., D.C.Ky., 28 F.Supp. 633. 

Administrator 

Where by state statute an action 
for a tort could not be maintained 
by a local administrator in a state 
court, such action could not be main¬ 
tained by such administrator in a lo¬ 
cal federal court. 

U.S.—Richter v. East St. Louis & S. 
Ry. Co., D.C.MO., 20 F.2d 220. 

70. U.S.—^Hurlburt v. Eno, D.C.Vt., 
17 F.R.D. 230. 

71. U.S.—^Erwln v. Barrow, C.A.Okl., 
217 F.2d 622. 

72. U.S.—Cooper v. American Air¬ 
lines, C.C.A.N,Y., 149 F.2d 365, 162 
A.L.R. 318. 

Barnes v. Union Pac. R. Co., D. 

C. ldaho, 139 F.Supp. 198—Citizens 
Fidelity Bank & Trust Co. v. Baese, 

D. C.Tenn., 136 F.Supp. 683—^Felch- 
lin V. American Smelting & Refin¬ 
ing Co., D.aCal., 136 F.Supp. 677 
—Chomey v. Callahan, D.C.Mass., 
135 F.Supp. 36—^Downing v. How¬ 
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ard. D.C Del., 68 F.Supp. 6—Ballard 
V. United Distillers Co., D.C.Ky., 28 
F.Supp. 633. 

Bolitho V. Buch Exp., D.C.Pa., 12 
P.R.D. 189—Boyle v. Curtis Pub. 
Co., D.C.Pa., 11 F.RD. 92—Carter 
V. Pennsylvania R. Co., D.C N.Y., 9 
P.R.D. 477—OrlofC v. Hayes, D.C.N. 
Y., 7 F.RD. 75—Buttson v. Arnold, 
D.C.Pa., 4 F.RD. 492. 

Prior law 

Prior to the enactment of the pres¬ 
ent Federal Rules of Civil Procedure, 
it was held that a foreign adminis¬ 
trator was not entitled to sue in the 
federal courts in the state, where no 
state statute authorized foreign ad¬ 
ministrators to sue in the state 
courts. 

U.S.—Klug V. Martinsburg Power 
Co., D.C.W.Va., 229 F. 861. 
Statutory authority required 

Generally, federal courts in one 
state will not take jurisdiction over 
suits brought by administrators ap¬ 
pointed in another state unless there 
is some statutory authority there¬ 
for in the state of the court’s juris¬ 
diction. 

U.S.—^Michigan Trust Co. v. Chaffee, 
D.C.N.D., 44 F.Supp. 848. 

Eeld to have capacity to sue 

(1) Generally. 

XJ.S.—Hurlburt v. Eno, D.C Vt., 17 F. 
RD. 230. 

(2) Foreign administrator. 

U.S.—Waltz V. Chesapeake & O. Ry. 
Co, D.C.Ill., 66 F.Supp. 913 

(3) Duly appointed administrator, 
whether domestic or foreign. 

U.S.—O’Donnell v. Elgin, J. «& E. Ry. 
Co., C.A.I11., 193 F.2d 348, certiorari 
denied 72 S.Ct. 1061, 343 U.S. 966, 
96 L.Ed. 1356. 

(4) Administrator, in action com¬ 
menced by decedent in his lifetime, 
when the action survives. 

U.S.—^Fletcher v. Grinnell Bros., D. 

C.Mich., 64 F.Supp. 778. 

Held without capacity 

(1) Foreign executrix may not sue 
in purely representative capacity. 
U.S.—Pimie v. Andrews, D.C.N.Y., SO 
F.Supp. 167. 
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the capacity of giiardians'^3 to sue or be sued. The 
lack of capacity of an administrator under the 
applicable state law to sue alone without joining 
the heirs as parties, where the estate owes no 
debts, is not cured by the convenience to plaintiff 
of allowing such a suit by the administrator when 
the joinder of the heirs would destroy jurisdiction 
based on diversity of citizenship.'^^ Also, whether 
or not a plaintiff has such representative capacity as 
to permit him to qualify as a trustee of an express 
trust or a party with whom or in whose name a 
contract has been made for the benefit of another, 
so as to enable him, under Rule 17(a), to sue in his 
own name without joining with him the party for 
whose benefit the action is brought, must be deter¬ 
mined by the law of the state in which the district 
court is held.*^® 

In some states a foreign executor or administra¬ 
tor lacks capacity to sue in a federal district court 
in the state in behalf of the general estate of de¬ 
ceased,*^® and generally a foreign representative, 
such as a foreign guardian,*^7 or foreign executor or 
administrator,*^® must obtain ancillary letters of ad¬ 
ministration, or qualify in the state in order to have 
capacity to sue in a federal district court therein, 
or he must give bond.*^® In some of the states, how¬ 
ever, such an administrator or executor has capacity 
to sue in a federal court, where he is suing, not for 
the benefit of the general estate of deceased, but for 
the use and benefit of a specified person or class 
of persons under a wrongful death statute,®® al¬ 
though in others he is held not to have such capac- 
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ity.81 Where the foreign executor or administrator 
sues in his individual, rather than in his representa¬ 
tive, capacity, as where he sues to recover an estate 
tax erroneously collected, ancillary letters are not 
required in order that he may have capacity to sue.®^ 

There is a conflict in the decisions, even in the 
same circuit, with respect to whether the capacity 
of an administrator to sue in a federal district court 
is to be determined by the law of the state where 
the court is held, in an action for wrongful death 
under the Federal Employers’ Liability Act, 45 U. 
S.C.A. §§ 51-59, or the Jones Act, 46 U.S.C.A. § 
688, authorizing suit by a personal representative of 
deceased. Some decisions have held that Rule 17 
(b) applies in such actions, and hence that the ca¬ 
pacity of the administrator to sue is to be deter¬ 
mined by the law of the state in which the court 
is held;®® and in some of the states a foreign ad¬ 
ministrator has capacity to sue without ancillary 
appointment in the absence of appointment of a resi¬ 
dent administrator, but if a resident administrator 
is appointed the foreign administrator has no capac¬ 
ity to sue.®4 In others, however, it is held that the 
statute creates a new right for the benefit of those 
mentioned, and that a foreign administrator may sue 
in the federal courts under such act without regard 
to the state law with respect to capacity of foreign 
administrators.®® 

Whether a foreign administrator, executor, or 
guardian has power to sue is not affected by the real 
party in interest rule, which it has been stated, raises 
solely a question of his capacity.®® 


(2) Foreign administrator has 
been held without capacity to sue in 
action for wrongful death. 

U S.—Coburn v. Coleman, D.C.S.C., 76 
F.Supp. 107. 

Siebenhar v. Wise, D.C.Ky., 16 
F.R.D. 479. 

73. U S —Buchele v. Trucking, Inc., 
D.CMich., 67 F.Supp. 964. 

74. U.S.—Danos v. Waterford Oil 
Co., C.A.L.a., 266 F.2d 76. 

75. U.S.—^U. S. Epperson Underwrit¬ 
ing Co. V. Jessup, D.C.Ga., 22 F.R. 
D. 336, affirmed, C.A., 260 F.2d 355 

76. U.S.—Carter v Pennsylvania R. 
Co., DC.N.T., 9 F.R.D. 477. 

Injuries suffered during lifetime 
Foreign administrator lacks capac¬ 
ity to sue in federal district court for 
injuries suffered by decedent in his 
lifetime. 

U.S.—Carter v. Pennsylvania R. Co., 
supra. 

77. U S.—Buchele v. Trucking, Inc., 
D.C.Mich., 57 F.Supp. 964. 

78. U.S.—Citizens Fidelity Bank & 
Trust Co. V. Baese, D.C.Tenn., 136 
F.Supp. 683. 


Orloff V. Hayes, D.C.N.Y., 7 F.R. 
D. 76. 

79- U.S—Ballard v. United Distill¬ 
ers Co., D.C.Ky., 28 F.Supp. 633. 

SO- U.S.—Cooper v. American Air¬ 
lines, C.C.A,N.T., 149 F.2d 355, 162 
A.L.R. 318. 

Citizens Fidelity Bank & Trust 
Co. V. Baese, D.C.Tenn., 136 F.Supp. 
683—Smith v. Bevins, D.C.Md., 67 
F.Supp. 760. 

Administrator ad prosequendum 

Where special statutory trustee 
designated by foreign state to prose¬ 
cute action for wrongful death of 
decedent is not general administrator 
but an administrator ad prosequen¬ 
dum, fact that general administrator 
has not been appointed will not bar 
action by administrator ad prose¬ 
quendum. 

U.S.—Carter v. Pennsylvania R. Co., 
D.C.N.T., 9 P.R.D. 477. 

81. U.S.—Barnes v. Union Pac. B. 
Co. D.aidaho, 139 F.Supp. 198. 

82. U.S —Kruskal v. U. S., C.A.N.Y., 
178 F.2d 738. 


83. U.S.—^Waltz V. Chesapeake & O. 
Ry. Co., D.C.Ill., 65 F Supp. 913-— 
Kleckner v. Lehigh Valley R. Co, 
DC.N.Y., 36 F.Supp. 600—Rejsen- 
hoff V. Colonial Nav. Co., D.C.X.Y., 
35 F.Supp. 577. 

La Salle Nat. Bank v. Pennsyl¬ 
vania R. Co., D.C.Ill., 8 F.R.D. 316 
—Reynolds v. Cincinnati, N. O & 
T. P. Ry. Co., D.C.Ky., 7 F.R.D. 
165. 

84. U.S.—La Salle Nat. Bank v. 
Pennsylvania R. Co., D.C.Ill., 8 F. 
R.D. 316. 

85. U S.—Briggs v. Pennsylvania R. 
Co., C.C.A.N.Y., 163 P.2d Sil, 163 
A.L.R. 1281. 

The Pan Two, D.C.Md,, 26 F. 
Supp. 990. 

Buie does not modify liability Act 
Rule 17 governing capacity of par¬ 
ties cannot be construed as modify¬ 
ing Federal Employers’ Liability Act 
with respect to capacity to sue. 

U.S.—^ICreiger v. Lehigh Valley R. 
Co., D.C.N.Y., 1 F.R.D. 601. 

86. U.S.—Suders v. Campbell, D.C. 
Pa., 73 F.Supp, 112. 
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Determination of state law. Where capacity is i with respect to the capacity of a dissolved corpora- 


determined in accordance with the law of a state, 
it includes state statutes, state judicial decisions, 
and the common law therein,^'^ and in determining 
what is the law of a particular state the decisions 
of the highest court of that state must be followed, 
and if the highest court has not passed on the par¬ 
ticular point the decisions of intermediate courts 
will be followed unless other persuasive data indi¬ 
cates otherwise.S^ 

After discharge, A person who has been dis¬ 
charged as administrator has no capacity to sue 
as such.8 9 

§ 48. Corporations 

The capacity of a corporation to sue or be sued in the 
federai courts is determined by the law under which it 
was organized. 

Under Rule 17 (b), the capacity of a corporation 
to sue or be sued in the federal courts is determined 
by the law under which it was organized.^o This 
was the law prior to the adoption of the Rule,®^ 
which is expressive of the general law.®^ It applies 


tion,93 of a corporation whose charter has been re¬ 
voked, 94 and of a statutory liquidator of a dissolved 
corporation.® 5 

A municipal corporation has capacity to sue and 
be sued in a federal court, but its council is not a 
legal entity and has no capacity to sue or be sued.®9 

§ 49. Partnerships and Other Unincorporat¬ 
ed Associations 

The capacity of a partnership or unincorporated asso¬ 
ciation to sue or be sued In a federal district court is 
determined by the law of state In which the court Is 
held, where no federal question Is involved and Juris¬ 
diction of the action is based on diversity; but, if the 
action is for the enforcement of a federal substantive 
right, it may sue or be sued as an entity In its common 
name. 

Under the Federal Rules of Civif Procedure, Rule 
17 (b), the capacity of a partnership or unincor¬ 
porated association to sue or be sued in a federal 
district court is determined by the law of the state 
in which the court is held,®^ except that, even 
though it has no such capacity under the law of 


87. D.C.—Fennell v. Bache, 123 F.2d 
906, 74 App.D.C. 247, certiorari de¬ 
nied 62 S.Ct. 359, 314 U.S. 689, 86 
LBd. 551. 

88. U.S.—Cooper v. American Air¬ 
lines. C.C.A.N.Y., 149 F.2d 367, 162 
AKR. 318. 

United Automatic Rifles Corpo¬ 
ration V. Johnson, D.C.Mass., 41 F, 
Supp. 86. 

Well settled law 

If the law of the state is well set¬ 
tled on the point, the federal courts 
must follow it, whether or not the 
highest appellate court of the state 
has passed on it. 

U.S.—Pullman Standard Car Mfg. Co. 
V. Local Union No. 2928 of United 
Steel Workers of America, C.C.A. 
Ill., 162 F.2d 493. 

89. U.S.—Banks v. Employers* Lia¬ 
bility Assur. Corporation, Limited 
of London, England, D.C.Mo., 4 F. 

R. D. 179. 

90 . U.S.—^Newmark v. Abeel, D.C.N. 
Y., 102 F.Supp. 993—Signal Gaso¬ 
line Corporation v. U. S., D.C.Cal., 
46 F.Supp. 276—^Display Stage 
Lighting Co. v. Century Lighting, 
D.C.N.Y., 41 F.Supp. 937. 

D.C.—Sedgwick v. Beasley, 173 F.2d 
918, 84 U.S.APP.D.C. 326. 

91 . U.S.—^David Lupton*s Sons Co. v. 
Automobile Club of America, N.Y., 
32 S.Ct. 711, 226 U.S. 489, 66 L.Ed. 
1177. 

92 . U.S.—Bicknell v. Lloyd-Smith, C. 
C.A.N.Y., 109 F.2d 627, certiorari 
denied Lloyd-Smith v. Bicknell, 61 

S. Ct. 15, 311 U.S. 660, 86 L.Ed. 416. 
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D.C.—Sedgwick v. Beasley, 173 P.2d 
918, 84 U.S.APP.D.C. 325. 

93. U.S.—Newmark v, Abeel, D.C.N. 
Y., 102 F.Supp. 993—Signal Gaso¬ 
line Corporation v. U. S., D.C.Cal., 
46 FSupp. 276—^Display Stage 
Lighting Co. v. Century Lighting, 
D.C.N.Y., 41 F.Supp. 937. 

D.C.—Beasley v. Fox, 173 F.2d 920, 
84 U.S.App.D.C. 327—Sedgwick v. 
Beasley, 173 P.2d 918, 84 U.S.App. 
D.C, 326. 

Conditions of oorpozate dissolu¬ 
tion are not procedural or controlled 
by rules of the court in which the 
litigation pends, but are matters 
wholly with the state of incorpora¬ 
tion and over which the federal gov¬ 
ernment has no control, and hence if 
a corporation lacks capacity to sue 
by reason of dissolution under state 
law, it cannot sue in the federal 
courts even on a federally created 
right. 

U.S.—^Walder v. Paramount Publix 
Corporation, D,C.N.Y., 132 F.Supp. 
912. 

Directors of dissolved corporation 
Under a federal statute, 28 U.S.C.A. 
§ 63, giving a right of action to the 
legal representatives of American 
citizens and state statutes giving di¬ 
rectors power to settle the affairs of 
dissolved corporations, organized un¬ 
der its laws, such directors have ca¬ 
pacity to sue in federal courts on 
behalf of a dissolved corporation. 
U.S.—U. S. V. Lafiin, C.CA.Cal., 24 F. 
2d 683. 

94. U.S.—^United Automatic Rifles 
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Corporation v. Johnson, D.C.Mass., 
41 F.Supp. 86. 

95. U.S.—^Robertson v. Malone, C.A 
Fla., 190 F.2d 766. 

98. U.S.—Gates v. Council of City of 
Huntington, D.C.W.Va., 93 F.Supp. 
767. 

97. U.S.—^Underwood v. Maloney, C. 
A.Pa., 266 P.2d 334, certiorari de¬ 
nied 79 S.Ct. 93, 358 U.S. 864, 3 L. 
Ed.2d 97—Van Sant v. American 
Express Co., C.A.Pa., 169 F.2d 365 
—^Pullman Standard Car Mfg. Co. 
V. Local Union No. 2928 of United 
Steel Workers of America, C.C.A 
Ill., 162 P.2d 493. 

Garfield Local 13-666, Oil, Chemi¬ 
cal and Atomic Workers Intern. 
Union, AFL-CIO v. Hey den New¬ 
port Chemical Corp., D.C.N.J., 172 
F.Supp. 230—^American Newspaper 
Guild V. Macklnnon, D C.Utah, 108 
F.Supp. 312—International Allied 
Printing Trades Ass’n v. Master 
Printers Union of New Jersey, D. 
C.N.J., 34 F.Supp. 178. 

Remington’s Dairy v. Rutland 
Ry. Corp., D.C.Vt., 15 P.R.D. 488— 
MacDonald & Co. v. Differential 
Steel Car Co., D.C.Ohio, 8 P.R.D. 
223—Joint Council Dining Car Em¬ 
ployees Local 370 v. New York 
Cent. R, Co„ D.C.I11., 7 F.R.D. 376. 
D.C.—^Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., D.C., 73 F.Supp. 721, 
reversed on other grounds 173 F.2d 
416, 34 U.S.APP.D.C. 276. 
Capacity of: 

Partnership to sue or be sued and 
right to bring action by or 
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that state, it may sue or be sued in its common name 
for the purpose of enforcing for or against it a 
substantive right existing under the Constitution or 
laws of the United States.^^ Under this Rule, an 
unincorporated association must meet one of two 
possible requirements in order to have capacity as 
a party in a federal court; it must either have been 
bestowed capacity to sue or be sued by the state in 
which the action is lodged, or the suit must contem¬ 
plate the enforcement of a federal substantive 
right.99 In the application of this Rule in the Dis¬ 
trict of Columbia the capacity of a party in the 


federal district court therein is determined by the 
local procedural law prevailing therein in the same 
manner as such capacity in a federal district court 
in a state is determined by the law of the state.^ 

Thus, where no federal question is involved and 
jurisdiction is based on diversity, as contrasted with 
jurisdiction based on a federal question, the ca¬ 
pacity of a partnership or unincorporated associa¬ 
tion to sue or be sued in a federal district court 
must be determined by reference to the law of the 
state in which the court is sitting,^ which in some 


against partnership in firm name 
alone generally see Partnership 
§§ 200, 207. 

Unincorporated associations gen¬ 
erally : 

To sue see .^sociations § 35 a. 
To be sued^see Associations § 
36 a. 

State law determinative of capacity 
as Including state judicial deci¬ 
sions as well as state statutes see 
supra § 47. 

Purpose of nUe is to keep or bring 
the procedure of the federal courts 
In conformity with that of the courts 
of the state in which the district 
court is held, with respect to the ca¬ 
pacity of partnerships or unincorpo¬ 
rated associations to sue and be sued, 
except when the state court follows 
the common law, and a federal sub¬ 
stantive right is Involved. 

D.C.—^Fennell v. Bache, 123 P.2d 906, 
74 App.D.C. 247, certiorari denied 
62 S.Ct. 359, 314 U.S. 689, 86 L.Ed. 
661. 

tmiucorporated assooiation as em¬ 
ployed in federal rule and state stat¬ 
ute relating to capacity to sue or be 
sued denotes a voluntary group of 
persons Joined together by mutual 
consent for purpose of promoting 
some stated object and suggests an 
organized gn:oup made up of persons 
who become members of the associa¬ 
tion voluntarily, but subject to cer¬ 
tain rules or by-laws. 

U.S.—Tonce v. Miners Memorial Hos¬ 
pital Ass’n, D.C.Va., 161 P.Supp. 
178. 

Welfare and retiremexit fond 

The United Mine Workers of Amer¬ 
ica Welfare and Retirement Fund is 
a trust and not an unincorporated as¬ 
sociation in the sense contemplated 
by federal rule and state statute re¬ 
lating to the capacity to sue or be 
sued. 

U.S.—'Tonce v. Miners Memorial Hos¬ 
pital Ass’n, supra. 

98. U.S.—^Underwood v. Maloney, C. 
A.Pa., 266 P.2d 334, certiorari de¬ 
nied 79 S.Ct. 93, 858 U.S. 864, 3 L. 
Ed.2d 97—^Alston v. School Board 
of City of Norfolk, C.C.A.Va., 112 
P.2d 992, 130 A.L.R. 1506, certiorari 
denied School Board of City of 


Norfolk V. Alston, 61 S.Ct. 76, 311 

U. S. 693, 85 L..Ed. 448. 

McNutt V. United Gas, Coke & 
Chemical Workers of America, C.I. 
O., D.C.Ark., 108 F.Supp. 871— 
American Newspaper Guild v. 
Mackinnon, D.C.Utah, 108 F.Supp. 
312—United Brick & Clay Workers 
of America v. Robinson Clay Prod¬ 
uct Co, D.aOhio. 64 P.Supp. 872. 
D.C.—^Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., D.C., 73 F.Supp. 721, 
reversed on other grounds 173 F.2d 
416, 84 U.S.App.D.C. 276. 
TTnliLoorporated tuilon. is suable as 
entity. 

U.S.—Thermoid Co. v. United Rub¬ 
ber Workers of America, Local No. 
83, C.I.O., D.C.N.J., 70 F.Supp. 228. 

99. U.S.—American Newspaper Guild 

V. Mackinnon, D.C.Utah, 108 F. 
Supp. 312. 

1. U.S.—^Busby V. Electric Utilities 
Employees Union, D.C., 66 S.Ct. 
142, 323 U.S. 72, 89 L.Ed. 78. 
Association 

(1) A partnership or unincorporat¬ 
ed association cannot sue in its own 
name on a local cause of action in 
the federal district court in the Dis¬ 
trict of Columbia. 

D.C.—^Pennell v. Bache, 123 P.2d 905, 
74 App.D.C. 247, certiorari denied 
62 S.Ct, 869, 314 U.S. 689, 86 L.Ed. 
551. 

Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., D.C., 73 P.Supp. 721, 
reversed on other grounds 173 P. 
2d 416, 84 U,S.App.D.C. 276. 

(2) It may, however, sue as such 
to vindicate a federal right as dis¬ 
tinguished from a right arising out 
of local law. 

D.C.—^Mayflower Hotel Stockholders 
Protective Committee v, Mayflower 
Hotel Corp., supra, 
l^abor unions 

Motions to Quash service, on 
ground that labor unions sued in 
their organizational names as parties 
defendant, being unincorporated as¬ 
sociations, were not suable entities, 
were denied. 

D.C.—Chambers v. International Hod 
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Carriers’ Building & Common La¬ 
borers’ Union of America, D.C., 52 
P.Supp. 978. 

2. U.S.—^Underwood v. Maloney, C.A. 
Pa., 256 P.2d 334, certiorari de¬ 
nied 79 S.Ct. 93, 358 US. 864, 3 L. 
Ed 2d 97—Pullman Standard Car 
Mfg. Co. v. Local Union No. 2928 
of United Steel Workers of Amer¬ 
ica, C.C.A.I11., 152 F.2d 493. 

Emerson v. National Cylinder 
Gas Company, D.C.Mass.. 131 P. 
Supp. 299—Sanders v. Internation¬ 
al Ass’n of Bridge, Structural and 
Ornamental Iron Workers, D.C.Ky., 
120 F.Supp. 390—International Un¬ 
ion United Auto., Aircraft & Agr. 
Implement Workers of America v. 
Delta Air Lines, D.C.Ga., 83 P. 
Supp. 63—^Williams v. United 
Brotherhood of Carpenters & Join¬ 
ers of America, D.C.Ohio, 81 F. 
Supp. 150, affirmed, C.A., 191 F.2d 
860, certiorari denied 72 S.Ct. 773, 
343 U.S. 935, 96 L.Ed. 1343—In¬ 
ternational Allied Printing Trades 
Ass’n v. Master Printers Union of 
New Jersey, D.C.N.J., 34 F.Supp. 
178. 

Gerut V. Poe, D.C.Ill., 11 P.R.D. 
281—Byrne v. American Foreign 
Ins. Ass’n, D.C.Mass., 3 P.R.D. 1. 
£ibel action cannot be maintained 
under rule authorizing suit by such 
an association to enforce substan¬ 
tive right existing under the con¬ 
stitution or laws of the United 
States. 

U.S.—^American Newspaper Guild v. 
Mackinnon, D.C.Utah, 108 F.Supp. 
312. 

Violation of wage agreement 

Where union entered into agree¬ 
ment with employer governing hours 
of service and working conditions, 
and member of union entered into 
contract of employment in accord¬ 
ance with agreement, action to recov¬ 
er money due employee was not a 
suit to enforce an award under a 
special act of congress and hence 
was not a suit to enforce a substan¬ 
tive right existing under the federal 
laws. 

U.S—Joint Council Dining Car Em¬ 
ployees Local 370 v. New York 
Cent. R, Co., D.C.Ill., 7 P.R.D. 376. 
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states has been held not to permit such an associa¬ 
tion to be sued in its own name, but to require that 
all its members be joined as parties,^ and in others 
permits the action to be brought by or against the 
partnership or unincorporated association itself, that 
is, as an entity.** State statutes which authorize 
suits against an association in its common or as¬ 
sociate name do not confer a mutual or reciprocal 
privilege permitting such associations to institute 
litigation in their own name.® 

A state law which permits any unincorporated as¬ 
sociation to sue in its own name in any action affect¬ 
ing its common property, rights, and liabilities, but 
not on rights owned individually by its members, 
even though there are common questions of law 
and the same relief is sought, will not authorize 
a labor union to maintain an action for specific 


performance of a collective bargaining agreement 
with respect to the continuance in force of a vol¬ 
untary pension plan arranged for the members by 
their employer.® 

Cases in which the enforcement of federal sub¬ 
stantive rights has been held to authorize actions 
in the federal courts by or against a partnership 
or unincorporated association as such, that is, as an 
entity, regardless of the state law, include actions 
under the Fair Labor Standards Act, 29 U.S.C.A. 
§ 201 et seq.,*^ the federal anti-trust acts,® a federal 
price control statute,® the Labor Management Rela¬ 
tions Act, 29 U.S.C.A. § 141 et seq.,^® the National 
Labor Relations Act,^^ the National Railway Labor 
Act,i2 the patent laws,!® the War Labor Disputes 
Act, 50 U.S.C.A.Appendix, § 1501 et seq.,!* or which 
involve rights under the federal Constitution.!® 


3 . U.S.—^Pullman Standard Car Mfg. 
Co. V. Local Union No. 2928 of 
United Steel Workers of America, 

C. C.A.I11., 162 F.2d 493. 

Sanders v. International Ass’n 
of Bridge Structural and Ornamen¬ 
tal Iron Workers, D.CKy., 120 F. 
Supp. 390—^Ketcher v. Sheet Metal 
Workers’ International Ass’n, D.C. 
Ark., 115 F.Supp. 802—McNutt v. 
United Gas, Coke & Chemical 
Workers of America, C.I.O., D.C. 
Ark., 108 F.Supp. 871. 

Gerut V. Poe, D.C.I11., 11 P.R.D. 
281—Joint Council Dining Car Em¬ 
ployees Local 370 v. New York 
Cent. R. Co., D.C.Ill., 7 F.R.D. 376 
—Byrne v. American Foreign Ins. 
Ass’n, D.C.Mass., 3 F.R.D. 1. 

4 . U.S.—^Underwood v. Maloney, C.A. 
Pa., 266 F.2d 334, certiorari denied 
79 S.Ct. 93, 868 U.S. 864, 3 L.Ed.2d 
97—^Van Sant v. American Express 
Co., C.A.Pa., 169 P.2d 366. 

International Allied Printing 
Trades Ass’n v. Master Printers 
Union of New Jersey, D.C.N.J., 34 
F.Supp. 178. 

Remington’s Dairy v. Rutland 
Ry. Corp., D.C.Vt., 16 P.R.D. 488. 

Socledad e& comandita under Puer¬ 
to Rican law, Is a Juridical entity 
entitled to sue and be sued In its own 
name and right. 

U.S.—People of Puerto Rico v. Rus¬ 
sell & Co., Sucesores, S. Bn C., 
Puerto Rico, 63 S.Ct. 447, 288 U.S. 
476, 77 L.Bd. 903. 

In Ohio 

(1) It has been stated that In Ohio 
a foreign partnership has no author¬ 
ity to bring an action In the part¬ 
nership name. 

U.S.—MacDonald & Co. v. Differen¬ 
tial Steel Car Co., D.C.Ohio, 8 F.R. 

D. 223. 

(2) Other authority has held that 
the law of Ohio permits an associa¬ 


tion to sue or be sued in its own 
name. 

U.S.—^Williams v. United Brother¬ 
hood of Carpenters & Joiners of 
America, D.C.Ohio, 81 F.Supp. 150, 
affirmed, C.A., 191 F.2d 860, cer¬ 
tiorari denied 72 S.Ct. 773, 343 U.S. 
936, 96 L.Ed. 1343. 

5. U.S.—^American Newspaper Guild 
V. Mackinnon, D.C.Utah, 108 F. 
Supp. 312. 

e. U.S.—Gardeld Local 13-566 Oil, 
Chemical and Atomic Workers In¬ 
tern. Union, APL-CIO v. Heyden 
Newport Chemical Corp., D.C.N.J., 
172 F.Supp. 230. 

7 . Ky.—Williams v. United Mine 
Workers of America, 172 S.W.2d 
202, 294 Ky. 620, 149 A.L.R. 606. 
VolTutary, cooperative, mutual as- 

sooiatlou may be sued in federal dis¬ 
trict court under Fair Labor Stand¬ 
ards Act, notwithstanding that under 
state laws such associations cannot 
be sued or summoned as an entity. 
U.S.—Schmidt v. Peoples Telephone 
Union of Maryville, C.C.A.Mo., 138 
P.2d 13. 

8. U.S.—United Brick & Clay Work¬ 
ers of America v. Robinson Clay 
Product Co., D.C.Ohio, 64 F.Supp. 
872. 

9. U.S.—^Bowles v. Marx Hide & Tal¬ 
low Co., D.C.Ky., 4 F.R.D. 297. 

Other authority 

It has been stated, however, that 
even though it is not a state rule, a 
partnership cannot institute suit in 
firm name alone in a United States 
court. 

U.S.—^Bowles V. Brazman, D.C.Mo., 4 
P.R.D. 318. 

10. U.S.—Local 793 UAW-CIO v. 
Auto Specialties Mfg. Co., D.C. 
Mich., 15 F.R.D. 261—^Isbrandtsen 
Co. V. National Marine Engineers’ 
Beneficial Ass’n, D.C.N.Y., 9 P.R.D. 
641. 


11. U.S.—United Brick & Clay 

Workers of America v. Robinson 
Clay Product Co., D.C Ohio, 64 P. 
Supp. 872. 

12. U.S.—General Committee of Ad¬ 
justment of Brotherhood of Loco¬ 
motive Engineers for Missouri-K.- 

T. R. R. V. Missouri-K.-T. R. Co., 

C. C.A.Tex., 132 F.2d 91, reversed 
on other grounds 64 S.Ct. 146, 320 

U. S. 323, 88 L.Ed. 76. 

13. U.S.—Emerson v. National Cyl¬ 
inder Gas Company, D.C.Mass., 131 
F.Supp. 299—Sperry Products v. 
Association of American Railroads, 

D. C.N.T., 44 F.Supp. 660, reversed 

on other grounds, C.C.A., 132 F.2d 
408, 146 A.L.R. 694, certiorari de¬ 
nied 63 S.Ct. 1031, 319 U.S. 744, 87 
L.Ed. 1700 and Association of 
American Railroads v. Sperry 
Products, 63 S.Ct. 1031, 319 U.S. 
744, 87 L.Ed. 1700—Gregory v. 

Royal Typewriter Co., D.C.N.Y.. 27 
F.Supp. 160. 

14. U.S.—^Thermoid Co. v. United 
Rubber Workers of America, Local 
No. 83, C.I.O., D.C.N.J., 70 F.Supp. 
228. 

15. Discrimination because of color 

A voluntary unincorporated asso¬ 
ciation composed of negro teachers 
in the public schools of a certain 
city is a proper party plaintiff in 
action for declaratory and injunctive 
relief from unconstitutional discrim¬ 
ination against colored schoolteach¬ 
ers in fixing of salaries. 

U.S.—^Alston v. School Board of City 
of Norfolk. C.C.A.Va.. 112 F.2d 992, 
130 A.L.R. 1606, certiorari denied 
School Board of City of Norfolk v. 
Alston, 61 S.Ct. 76, 311 U.S. 693, 
85 L.Ed. 448. 

Bights to free speech and assembly 
Labor unions, being voluntary as¬ 
sociations of individuals, were prop¬ 
er parties to conduct suit in repre¬ 
sentative capacity in interest of their 
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Also, in certain instances particular classes of as- I required to be brought into the record by posi- 


sociations have been authorized by statute to sue 
or be sued as such, that is, as an entity, in suits in 
the federal courts involving specified matters.^® 

The Rule with respect to the capacity of an unin¬ 
corporated association to sue or be sued did not 
change the substantive law governing the rights and 
liabilities of unincorporated associations.^*^ The 
fact that a limited partnership elects to sue in its 
own name does not foreclose or preclude defendant 
from the right to choose whether it will assert a 
counterclaim against the partnership entity or 
against the partners individually.^s 

Prior to the adoption of Rule 17 (h), it was gen¬ 
erally held that only natural persons and corpora¬ 
tions could sue or be sued by their respective names 
in the federal courts,and that partnerships or un¬ 
incorporated associations or societies had no ca¬ 
pacity to sue unless authorized by statute, and could 
be brought in only through their members who were 


tive averment.20 It was held, however, in an action 
for the enforcement of federal substantive rights, 
that unincorporated labor unions, due to their 
growth and necessities, and recognition in varying 
federal legislation, were suable in the federal courts 
in their own names, regardless of the state law on 
the subject,2l and in subsequent decisions it was 
held or indicated that the Rule thus laid down ap¬ 
plied in actions by or against labor unions on any 
claim,22 and also that it was not limited to labor 
unions, but applied to all unincorporated associa¬ 
tions, and that Rule 17 (b) now covers the same 

ground.22 

§ 50. Infants or Incompetent Persons 

A duly appointed representative may sue or defend 
on behalf of an infant or incompetent person. 

A duly appointed representative, such as a general 
guardian, committee, conservator, or other like 
fiduciary may, under the Federal Rules of Civil Pro¬ 


members to enjoin state and munici¬ 
pal officials from violating* rights of 
unions and members to picket dur¬ 
ing strike. 

U.S.—^United Elec., Radio & Mach. 
Workers of America, CIO, v. Bald¬ 
win, D.C.Conn., 67 F.Supp. 235. 

18 . U.S.—Rock Drilling, Blasting, 
Roads, Sewers, Viaducts, Bridges, 
Foundations, Excavations and Con¬ 
crete Work on all Const., Hod Car¬ 
riers’, Bldg, and Common Laborers’ 
Local Union No. 17 v. Mason & 
Hanger Co., C.A.N.T., 217 P.2d 687, 
certiorari denied 76 S.Ct, 604, 349 
U.S. 915, 99 L.Ed. 1249. 

Isbrandtsen Co. v. National Ma¬ 
rine Engineers’ Beneficial Ass’n, D. 
C.N.T., 9 P.R.D. 641. 

Capacity of labor unions to sue or be 
sued; 

Generally see Trade Unions §§ 60- 
62. 

In actions "'id proceedings in set¬ 
tlement of labor disputes gener¬ 
ally see Master and Servant S§ 
28(82)-28(86). 

Power of congress 
Congress having created substan¬ 
tive right to sue to enforce contract 
in industry affecting Interstate com¬ 
merce may also provide procedure for 
enforcing that right by making vol¬ 
untary organizations legal entitles 
for purpose of suit. 

U.S.—^Wilson & Co. v. United Pack¬ 
inghouse Workers of America, D.C. 
N.Y., 83 F.Supp. 162. 

Purpose and effect of provision is 
to make clear the capacity of or¬ 
ganizations to come or to be brought 
into court as parties, not to enlarge 
the class of cases of which the dis¬ 
trict courts were given jurisdiction.. 


U.S.—Textile Workers Union of 
America v. Amazon Cotton Mill 
Co., C.C.A.N.C., 167 P.2d 183. 
Procedural regulation 

Provision authorizing particular 
character of organization to sue in 
federal courts as entity is mere pro¬ 
cedural regulation, conferring no 
substantive rights on organization. 
U.S.—Rock Drilling, Blasting, Roads, 
Sewers, Viaducts, Bridges, Founda¬ 
tions, Excavations and Concrete 
Work on all Const., Hod Carriers’, 
Bldg, and Common Laborers’ Local 
Union No. 17 v. Mason & Hanger 
Co., C.A.N.T., 217 P.2d 687, certio¬ 
rari denied 75 S.Ct. 604, 349 U.S. 
915, 99 L.Bd. 1249. 

17. Tort liability of members not 
changed 

The common-law rule that in cases 
of tort, the liability of an unincor¬ 
porated association is that of its 
members severally was not changed 
by rule 17(b). 

U.S.—Sperry Products v. Association 
of American Railroads, C.C.A.N.T., 
132 F.2d 408, 145 A.L.R. 694, cer¬ 
tiorari denied 63 S.Ct. 1031, 319 
U.S. 744, 87 L.Bd. 1700 and As¬ 
sociation of American Railroads v. 
Sperry Products, 63 S.Ct. 1031, 319 
U.S. 744, 87 L.Bd. 1700. 

18. U.S,—Delia Plastering Co. v. D. 
J. Dave, Inc., D.C.Ohio, 11 F.R.D. 
304. 

19. U.S.—^Beavers v. McMillan, D.C. 
Tex., 44 F.2d 668. 

Protestant Episcopal Church and 
House of Bishops of said church, not 
being Incorporated bodies, could not, 
under the text rule, be sued in such 
names. 

U.S.—Brown v. Protestant Episcopal 
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Church in U. S. of America, D.C. 
La., 8 P.2d 149. 

20. U.S—Moffat Tunnel League v. 
U. S., Del., 53 S.Ct. 543, 289 U.S. 
113, 77 L.Ed. 1069. 

Beavers v, McMillan, D.C.Tex., 
44 P.2d 668. 

Actions between members 
The common-law rule that mem¬ 
bers of an unincorporated associa¬ 
tion may not sue at law one of their 
number on a contract between him¬ 
self and them was based on procedur¬ 
al reasons, and in a state where by 
statute such objection has been re¬ 
moved a federal court, in conformity 
with state practice, may entertain 
such an action. 

U.S.—Coyle v. Morrisdale Coal Co., 
D.C.N.Y., 284 F. 294, affirmed, C.C. 
A., 289 F. 429. 

21. U.S.—^United Mine Workers of 
America v. Coronado Coal Co., Ark., 
42 S.Ct. 570, 259 U.S. 344, 66 L.Ed. 
975, 27 A.L.R. 762, certiorari de¬ 
nied and rehearing granted, 42 S. 
Ct. 687. 

22. U.S.—^Williams v. United Broth¬ 
erhood of Carpenters & Joiners of 
America, D.C.Ohio, 81 F.Supp. 150, 
affirmed, C.A., 191 F.2d 860, certio¬ 
rari denied 72 S.Ct. 773, 343 U.S. 
935, 96 L.Ed. 1343. 

D.C.—Busby v. Electric Utilities Em¬ 
ployees Union, 147 F,2d 866, 79 U.S. 
APP.D.C. 336. 

23. U.S.—^Sperry Products v. Associ¬ 
ation of American Railroads, C.C. 
A.N.Y., 132 F.2d 408, 145 A.L.R. 
694, certiorari denied 63 S.Ct. 1031, 
319 U.S. 744, 87 L.Ed. 1700 and As¬ 
sociation of American Railroads v. 
Sperry Products, 63 S.Ct. 1031, 319 
U.S. 744, 87 L.Ed. 1700. 
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cedure, Rule 17 (c), sue or defend in the federal 
courts on behalf of an infant or incompetent per- 
son.24 This provision is permissive, not manda- 
tory.25 Moreover, although a subsequent case has 
indicated doubt as to whether Rule 17 (b) applies to 
guardians,26 it has been held that Rule 17 (c) does 
not entitle such a representative to maintain a suit 
in any federal court, but is to be read with the 
provision in Rule 17 (b) that capacity to sue or be 
sued by one acting in a representative capacity shall 
be determined by the law of the state in which the 
district court is held,27 and hence that the ca¬ 
pacity of a guardian to sue or be sued in a federal 
district court is governed by the law of the state 
in which the court is held.^^ The guardian of an 
incompetent, tmder Rule 17 (c), may sue in his own 
name without joining with him the party for whose 
benefit the action is brought.29 

Prior to the adoption of Rule 17 (c), the capacity 
of an incompetent person to maintain a suit in his 
own name was, under the Conformity Act, deter¬ 
mined by the local law.^O Under a federal statute 
declaring that the laws of the several states shall 
be regarded as rules of decision in federal courts, 
a state statute giving a married woman the right to 


sue for personal injuries without joining her hus¬ 
band was held binding on the federal court as a rule 
of decision.3i 

§ 51. - Guardian ad Litem or Next 

Friend 

If an infant or Incompetent person does not have a 
duly appointed representative, he may sue by his next 
friend or a guardian ad litem, and the court may appoint 
a guardian ad titem or make such other order as it 
deems proper for the protection of an infant or incompe¬ 
tent person not otherwise represented in an action. 

Under Rule 17 (c), if an infant or incompetent 
person does not have a duly appointed representa¬ 
tive, he may sue by his next friend or a guardian 
ad litem,92 and this right cannot be abridged by a 
state statute.23 This right is unconditional, and is 
in no way dependent on capacity under the law of 
the domicile for a party, or under the law of the 
state in which the federal district court is held.34 

Also, if an infant or incompetent person is not 
otherwise represented in an action, the court, under 
Rule 17 (c), may appoint a guardian ad litem for 
him or make such other order as it deems proper 
for his protection.35 This Rule does not make the 


24. U.S.—^Fallat v. Gouran, C.A.Pa., 
220 F.2d 326. 

Southern Ohio Sav. Bank & 
Trust Co. v, Guarajity Trust Co. 
of New York, D.C.N.T., 27 F.Supp. 
485. 

Necessity for ancillary letters in or¬ 
der for foreign guardian to have 
capacity to sue in federal court in 
state see supra § 47. 

25. U.S.—C. J. Peck Oil Co. v. Dia¬ 
mond, by Bond, C.A.Miss., 204 F.2d 
179. 

26. U.S.—Fallat v. Gouran, C.A.Pa., 
220 F.2d 326. 

27. U.S.—Southern Ohio Sav. Bank 
& Trust Co. V. Guaranty Trust Co. 
of New York, D.C.N.Y., 27 F.Supp. 
485. 

Ancillary committee and general 
guardian 

An Incompetent’s ancillary com¬ 
mittee appointed in, and recognized 
by the law of, the state In which the 
district court is held, rather than 
the general guardian appointed by 
state of the incompetent’s residence, 
is the proper person to bring suit in 
behalf of such incompetent. 

U.S.—Southern Ohio Sav. Bank & 
Trust Co. V. Guaranty Trust Co. of 
New York, D.C.N.Y., 27 F.Supp. 485. 

28. U.S.—Redditt v. Hale, C.C.A. 
Ark., 184 F.2d 443. 

Southern Ohio Sav. Bank & Trust 
Co. V. Guaranty Trust Co. of New 
York, D.CJ^.Y., 27 F.Supp. 486. 


29. U.S.—^Fallat v. Gouran, C.A.Pa., 
220 F.2d 326. 

30. U.S.—^New York Evening Post 
Co. V. Chaloner, C.C.A,N.Y., 265 F. 
204, certiorari dismissed 40 S.Ct. 
396, 262 U.S. 691, 64 L.Ed. 731— 
Gasquet v. Fenner, D.C.Lia., 236 F. 
997, affirmed 38 S.Ct. 416, 247 U.S. 
16, 62 DEd. 966. 

Person adjudged insane 
A person declared insane by the 
courts of the state, as long as that 
judgrment remained in effect, did not 
have the capacity to maintain an ac¬ 
tion in a federal court in such state 
in his own name, notwithstanding he 
had subsequently been adjudged sane 
in the state of his residence. 

U.S.—^New York Evening Post Co. v. 
Chaloner, C.C.A.N.Y., 266 F. 204, 
certiorari dismissed 40 S.Ct. 396, 
262 U.S. 691, 64 D.Ed. 731. 

31. U.S.—Texas & P. R. Co. v. Hum¬ 
ble, Ark., 21 S.Ct. 626, 181 U.S. 
67, 46 L.Ed. 747. 

26 C.J. p 808 note 61 [a]—30 C.J. p 
964, note 47. 

Capacity of married woman to sue 
or be sued generally see Husband 
and Wife §§ 389-391. 

32. U.S.—Travelers Indem. Co. v. 
Bengtson, C.A.Da., 231 F.2d 263. 

Constantine v. Southwestern 
Louisiana Institute, D.C.La., 120 F. 
Supp. 417—Southern Ohio Sav. 
Bank & Trust Co. v. Guaranty 
Trust Co. of New York, D.C.N.Y., 
27 F.Supp. 486. 

101 


By next friend 

Action in federal court in name of 
minor by next friend is not precluded 
by fact that tutor has been appointed 
for minor in another state. 

U.S.—C. J. Peck Oil Co. v. Diamond, 
by Bond, C.A.Miss., 204 F.2d 179. 

33. U.S.—Constantine v. Southwest¬ 
ern Louisiana Institute, D.C.La., 
120 F.Supp. 417. 

34. U.S.—Travelers Indem. Co. v. 
Bengtson, C-A.La., 231 F.2d 263. 

State requirement for tutor 

Louisiana requirement that suit 
for a minor must be brought by a 
tutor and not by a guardian ad litem 
is procedural, and, although recovery 
in state court may be denied where 
requirement is not observed, the re¬ 
quirement does not qualify or abridge 
the right as such, nor is the require¬ 
ment Jurisdictional, and a minor for 
whom no representative has been du¬ 
ly appointed may sue in federal court 
by his next friend or guardian ad 
litem, pursuant to Federal Rule. 
U.S.—Travelers Indem. Co. v. Bengt¬ 
son, supra. 

35. U.S.—Till V. Hartford Accident 
& Indemnity Co., C.C.A.Okl., 124 
P.2d 405. 

Russick V. Hicks, D.C.Mich., 86 
F.Supp. 281. 

Xu interpleader proceeding to de¬ 
termine rights to proceeds of insur¬ 
ance policy deposited by Insurer In 
registry of court, it was proper for 
court to appoint guardian ad litem 
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appointment of a guardian ad litem mandatory,36 
and if the court feels that the infant’s interests are 
otherwise adequately represented and protected, a 
guardian ad litem need not be appointed.37 The 
court, however, may not ignore or overlook the ques¬ 
tion of making such an appointment, but it must 
give due consideration to the propriety thereof be¬ 
fore it may dispense with the necessity therefor.^S 
The fact that an incompetent is represented by coun¬ 
sel is insufficient to show compliance with the Rule 
and will not support a default judgment against 
the incompetent party.39 

Within the meaning of this Rule, there is little 
distinction between a next friend and a guardian 
ad litem; a guardian ad litem is a special guardian, 
appointed by the court to defend in behalf of an 
infant party, and a next friend is one who, without 
being regularly appointed guardian, represents an 
infant plaintiff.'^O 

The appointment of a guardian ad litem is a 
procedural matter,^! and in the federal courts is 
controlled by Rule 17 (c) of the Federal Rules of 
Civil Procedure.^^ Hence the fact that a guardian 
ad litem does not have capacity to sue under the 
state law will not prevent the appointment of such a 
guardian in the federal court and his maintenance 
of an action therein if the infant or incompetent 
is not otherwise represented.^^ 

This power of the court to appoint a guardian ad 


litem is confined to cases where the incompetent is 
not otherwise represented, and hence does not exist 
where he already has a duly appointed representa¬ 
tive who can represent him in the action but 
where it is claimed, in an action against minors, 
that general guardians have been appointed for cer¬ 
tain minors under the law of another state, but no 
showing is made as to their duties and obligations, 
the court may appoint guardians ad litem for such 
minors, subject to the right of any interested party 
to point out the necessity of recording the general 
guardians in the action>5 Moreover, the Rule 
deals only with the protection of incompetents in 
their status as parties and gives the federal district 
courts no general powers over their persons or 
property.^® 

In adoption proceedings. Although these Rule 
provisions as to appointment of guardians ad litem 
do not apply, under Rule 81 (a) (1), to adoption 
proceedings, they serve to indicate that an ac¬ 
ceptable method for protecting the interests of 
adoptees in adoption proceedings is by the appoint¬ 
ment of a guardian ad litem.^'^ 

§ 52. Receivers 

The capacity of receivers appointed by state courts 
to sue or be sued in a federal district court is governed by 
the law of the state in which the court is held, but the 
capacity of federal receivers is governed by federal law. 

Under the Federal Rules of Civil Procedure, Rule 


to represent Interests of minor 
claimants. 

U.S.—Mutual Life Ins. Co. of New 
York V. Ginsburff, C.A.Pa., 228 F. 
2d 881, certiorari denied Ginsburg 
V. Gregg, 76 S.Ct. 1050. 351 U.S. 
979, 100 L.Ed. 1495, rehearing de¬ 
nied 77 S.Ct. 26, 362 U.S. 813, 1 L. 
Ed.2d 71. 

36. U.S.—^Roberts v. Ohio Cas. Ins. 
Co., C.A.Tex., 256 F.2d 36—West- 
cott V. U. S. Fidelity & Guaranty 
Co, C.C.A.N.C., 158 F.2d 20. 

37. U.S.—^Roberts v. Ohio Cas. Ins. 
Co., C.A.Tex., 266 F.2d 35. 
failure to appoint guardian ad li¬ 
tem for minor defendants was held 
not to render Judgment void, where 
next friends who had instituted oth¬ 
er actions for minors were made par¬ 
ties defendant, and appeared, filed 
answers in behalf of the minors, and 
fully and adeauately represented and 
protected the interests of the minors. 
U.S,—Till V. Hartford Accident & 

Indemnity Co., C.C.A.Okl., 124 F.2d 
405. 

38. U.S.—^Roberts v. Ohio Cas. Ins. 
Co., C.A.Tex., 266 F.2d 35. 

Proper procedure 

• Court should usually appoint a 


guardian ad litem, but It may, after 
weighing all the circumstances, issue 
such order as will protect the minor 
in lieu of appointment of a guardian 
ad litem, and may even decide that 
such appointment is unnecessary, 
though only after it has considered 
the matter and made a Judicial deter¬ 
mination that infant is protected 
without a guardian. 

U.S.—Roberts v. Ohio Cas. Ins. Co., 
supra. 

39- U.S.—Zaro v. Strauss, C.C.A.Fla., 
167 F.2d 218. 

40. U.S.—Till V. Hartford Accident 
& Indemnity Co., C.C.A.Okl., 124 F. 
2d 405. 

judicial appointment of next friend 
for minor plaintiffs is not necessary. 
U.S.—Russick V. Hicks, D.C.Mich., 86 
F.Supp. 281. 

41. U.S.—Roberts v. Ohio Cas. Ins. 
Co., C.A.Tex., 266 F.2d 35—^Mont¬ 
gomery Ward & Co. V. Callahan, 
C.C.A.Kan., 127 F.2d 32. 

42. U.S.—Roberts v. Ohio Cas. Ins. 
Co., C.A.Tex., 256 F.2d 35. 

43. U.S.—Montgomery Ward & Co. 
V. Callahan, C.C.A.E:an., 127 F.2d 
32. 


44. U.S.—Southern Ohio Sav. Bank 
& Trust Co. V. Guaranty Trust Co. 
of New York, D.C.N.Y., 27 F.Supp. 
485. 

Representation by committee 

Federal court has no power to ap¬ 
point a guardian ad litem for an in¬ 
competent resident of another state 
when he is represented in the action 
by an ancillary committee appointed 
by a court of the state in which such 
district court is held. 

U.S.—Southern Ohio Sav. Bank & 
Trust Co. V. Guarahty Trust Co. 
of New York, supra. 

45. U.S.—^U. S. V. E, I. du Pont de 
Nemours & Co., U.C.I11., 13 F.R.D. 
98. 

46. U.S.—^In re Ryan, D.C.Pa., 47 F. 
Supp. 10, rehearing denied 47 F. 
Supp. 1023. 

Ancillary guardian 

Federal district court has no power 
to appoint an ancillary guardian of 
an incompetent’s property. 

U.S.—Southern Ohio Sav. Bank & 
Trust Co. v. Guaranty Trust Co. 
of New York, B.C.N.Y., 27 F.Supp. 
485. 

47. D.C.—Barnes v. Paanakker, 111 
F.2d 193, 72 App.D.C. 39. 
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17 (b), the capacity of receivers appointed by state 
courts to sue or be sued in a federal district court 
is governed by the law of the state in which the 
court is held,48 and ancillary appointment of a for¬ 
eign receiver is not required in order that he have 
capacity to sue in a federal district court, provided 
he could have sued in a court of the state in which 
the federal district court is located.4d A federal 
court will respect the right of a foreign receiver to 


the extent of entertaining a suit brought by such 
a receiver, jurisdictional grounds otherwise being 
present.50 Formerly, federal courts were not re¬ 
quired to conform to state laws in determining the 
right of a receiver to sue on behalf of his as¬ 
signees.®^ The capacity of receivers appointed by 
the federal courts is governed by 28 U.S.C.A. §§ 
754 and 959 (a) .52 


C. REAL PARTIES IN INTEREST 


§ 53, In General 

In the federal courts actions are required to be prose¬ 
cuted In the name of the real party in Interest. 

Under the Federal Rules of Civil Procedure, Rule 


17 (a), 28 U.S.C.A., every action, with certain ex¬ 
ceptions, is required to be prosecuted in the name of 
the real party in interest.®^ This Rule, except for 


48. U.S.—Cohen v. La Vln, C.A. 
Conn., 210 F.2d 550. 

Xiaw changredl 

The Rule changed the law as to 
receiv^ers 

U.S.—Blcknell v. Lloyd-Smith, C.CA. 
N.T., 109 F.2d 527, certiorari denied 
Lloyd-Smith v. Blcknell, 61 S.Ct. 

15, 311 U.S. 660, 85 L.Bd. 416. 
Source of power as plaintiff 

Receivers appointed by state court, 
being creatures of an order of court 
made pursuant to a state statute, 
must, in order to have any standing 
as plaintiffs in federal court action, 
be able to find their asserted power 
within instruments of their creation. 
U.S.—Steingut v. Guaranty Trust Co. 
of N. Y., D.C.N.T., 58 F.Supp. 623, 
affirmed, C.C.A., 161 F.2d 671, cer¬ 
tiorari dismissed 68 S.Ct. 81, two 
cases. 332 U.S. 763, 92 L.Ed. 339, 
68 S.Ct. 89, 332 U.S. 763, 92 L.Ed. 
340, and 68 S.Ct. 90, two cases, 332 
U.S. 763, 92 L.Ed. 340, certiorari 
denied Tillman v. Millard, 68 S.Ct. 
106, 332 U.S. 807, 92 L.Bd. 386 and 
Steingut v. Guaranty Trust Co. of 
N. T., 68 S.Ct. 106, 332 U.S. 807, 92 
L.Bd. 386. 

49. U.S.—Cohen v. La Vin, C.A.Conn., 
210 F.2d 650. 

Bnle not modified by Bnla 66 

The phrase “appointed by the 
court” in Rule 66 providing that “the 
practice In the administration of es¬ 
tates by receivers or by other simi¬ 
lar officers appointed by the court 
shall be in accordance with the prac¬ 
tice heretofore followed in the courts 
of the United States” is not appro¬ 
priate to an appointment by a state 
court, and means that the practice of 
the federal court which appoints the 
receiver shall govern his administra¬ 
tion under its supervision. 

U.S.—Blcknell v. Lloyd-Smith, C.C.A. 
N.Y., 109 F.2d 627, certiorari denied 
Lloyd-Smith v. Bicknell, 61 S.Ct. 

16, 311 U.S. 660, 85 L.Ed. 416. 

50. U.S.—^Wachsman v. Tobacco 


Products Corp. of New Jersey, C. 

C. A.N.J., 129 F.2d 816. 

61. U.S.—Nettles v. Walcott, D.C. 
Conn., 25 F.Supp. 36, affirmed, C.C. 
A., 107 F.2d 738. 

To recover stockholder’s assessment 

A “receiver of the stockholders’ lia¬ 
bility” of a closed state bank is pre¬ 
sumably a receiver of the depositors’ 
claims against the stockholders, and 
a mere assignee of the depositors, 
not entitled to sue in federal court 
to recover stockholder's assessment 
as a “receiver appointed to liquidate 
the assets” within terms of state 
statute, even though such receiver 
was permitted to sue in the state 
court, 

U.S.—^Nettles v. Walcott, supra. 

52. U.S.—^Kelley v. Queeney, D.C.N. 
Y., 41 F.Supp. 1016. 

53. U.S.—Gagliano ex rel. Gagliano 
V. Bernsen, C.A,La., 243 F.2d 880 
—Rock Drilling, Blasting, Roads, 
Sewers, Viaducts, Bridges, Founda¬ 
tions, Excavations and Concrete 
Work on all Const., Hod Carriers', 
Bldg, and Common Laborers’ Local 
Union No, 17 v. Mason & Hanger 
Co., C.A.N.Y., 217 F.2d 687, certio¬ 
rari denied 76 S.Ct. 604, 349 U.S. 
915, 99 L.Ed. 1249—^Kansas Elec. 
Power Co. of Leavenworth, Kan. v. 
Janls, C.A.Kan., 194 P.2d 942— 
American Fidelity & Cas. Co. v. All 
American Bus Lines, C.A.Okl., 179 
P.2d 7—^National Garment Co. v. 
New York, C. & St. L, R. Co., C.A. 
Mo., 173 F.2d 32—Rosenblum v. 
Dingfelder, C:C.A.N.Y., ill F.2d 406. 

Employing Plasterer’s Ass’n of 
Chicago V. Operative Plasterers and 
Cement Masons Intern. Ass’n of U. 
S. and Canada, D.C.I11., 172 F.Supp. 
837—Smallwood v. Days Transfer, 
Inc., D.C.Mich., 166 F.Supp. 929— 
Carlson v. Consumers Power Co., 

D. C.Mlch., 164 F.Supp. 692—King 
V. Cairo Elks Home Ass’n, D.C.Ill., 
146 F.Supp. 681—John v. U. S., D.C. 
Wls., 138 F.Supp, 89—^Rosenfeld 
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V. Continental Bldg. Operating Co., 
D.C.MO., 136 F.Supp. 465—Wallis 
V. U. S., D.C.N.C., 102 FSupp. 211 
—^Ishmael v. City Elec, of Anchor¬ 
age, D.C.Alaska, 91 F.Supp. 688— 
American Foods v. Dezauche, D.C. 
N.Y., 74 F.Supp. 681—Constance v. 
Gosnell, D.C.S.C., 62 F.Supp. 253— 
Malamut v. Haines, D.C.Pa., 61 F. 
Supp. 837—^D. L. Stern Agency, Inc. 
V. Mutual Benefit Health & Acci¬ 
dent Ass’n, D.C.N.Y., 43 F.Supp. 167 
—Farmers Underwriters Ass’n v. 
Wanner, D.C.Idaho, 30 F.Supp. 358. 

Shumate v. Wahlers, D.C.Mich., 
19 F.R.D. 173—Petrikln v. Chicago, 
R. I. & P. R. Co., D.C.MO., 16 F.R.D. 
346—^Koepp v. Northwest Freight 
Lines, D.C Minn., 10 F.R.D. 624— 
Fitzgerald v. Krlss, D.C.N.Y., 10 F. 
R.D. 61—^Magee v. McNany, D C.Pa., 
10 P.R.D, 6—State of Maryland, to 
Use of Carson v. Acme Poultry 
Corp., D.C.Del., 9 F.R.D. 687—^First 
Nat. Bank of Bloomlngdale v. Man¬ 
ufacturers Trust Co., D.C.N.J., 2 
F.R.D. 126—Baird v. Peoples Bank 
& Trust Co. of Westfield, D.C.N.J., 
1 P.R.D. 392, affirmed. CC.A., 120 
F.2d 1001—Mason v. Royal Indem¬ 
nity Co., D.C.Ga., 1 P.R.D. 176— 
Larson v. Holten, D.C.Minn., l F.R. 
D. 109. 

Application of Rule requiring action 
to be prosecuted in the name of 
the real party in interest to actions 
to recover damages for violation 
of the federal anti-trust laws see 
Monopolies § 99. 

Right and duty of bankruptcy trustee 
to prosecute pending action com¬ 
menced by bankrupt see Bankrupt¬ 
cy § 212. 

Invasion of right or interest 

Some right or interest of a com¬ 
plaining party must be invaded to 

Justify him in asking relief in court 

U.S.—^U. S. ex rel. Chapman v. Feder¬ 
al Power Commission, C.A.4, 191 
F.2d 796, affirmed 73 S.Ct 609, 846 
U.S. 163, 97 L.Ed. 918. 
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the last clause relating to statutes of the United the jurisdiction of the federal courts.®^ It deals 

States, is practically, in fact almost verbatim, the only with the entitling of an action,6i and applies 

same as the former Equity Rule,®^ and is the sub- to all actions, including class actions.®^ The Rule 

stantial equivalent of the rule in most of the states,is mandatory.®^ It should be liberally construed to 
and of the requirements with respect to parties un- effectuate its purpose,®^ which is to enable a de- 

der the former conformity statute and the applicable fendant to' avail himself of evidence and defenses 

state laws.that he has against the real party in interest, and to 
The Rule is procedural.67 It was not intended to assure him finality of judgment, and that he will be 

change substantive law68 and does not affect the protected against another suit brought by the real 

substantive law of the state in which the federal party in interest on the same matter.®® Whether 

court sits.59 Also, it does not enlarge or restrict a person is a real party in interest is a question of 


Owner of l)ond 

Where plaintiff’s father, rather than 
plaintiff, was owner of bonds sued on, 
dismissal of action was authorized 
because father was not a party there¬ 
to. 

XJ.S.—Tringali v. Board of County 
Com’rs of Pottawatomie County, C. 
A.Okl., 176 F.2d 110. 

Held not real party In Interest 

(1) Attorney in fact for purpose 
of collection of general mortgage 
bonds payable to bearer Is not real 
party in Interest entitled to sue 
thereon in his own name. 

U.S.—Blrkins v. Seaboard Service, D. 
C.N.J., 96 F.Supp. 246. 

(2) Attorney in fact for reciprocal 
insurance exchange was held not real 
party in interest In action for dec¬ 
laration of nonliability on policies 
because of subscriber's failure to 
comply with policy conditions. 

XJ.S.—^XJ. S. Epperson XJnderwriting 
Co. V. Jessup, D.C.Ga., 22 P.R.D. 
S36, affirmed, C.A., 260 F.2d 855. 
(8) XJnemployment fund created 
under Hailroad XJnemployment In¬ 
surance Act is in nature of security 
taxes for benefit of employees and 
the XJnited States is owner of fund, 
accountable only to congress, and em¬ 
ployer who made contributions to 
fund had no pecuniary Interest there¬ 
in which would entitle him to main¬ 
tain action to enjoin board from pay¬ 
ing unemployment Insurance benefits 
out of fund to employees of plaintiff 
for work lost by reason of alleged 
unlawful strike. 

XJ.S.—^Railway Exp. Agency v. Ken¬ 
nedy, D.C.Ill., 96 F.Supp. 788, af¬ 
firmed, C.A., 189 F.2d 801, certiora¬ 
ri denied 72 S.Ct. 64, 342 U.S. 830, 
96 L.Ed. 628. 

'54. U.S.—^U. S. V. Aetna Cas. & Sur. 
Co., N.Y., 70 S.Ct. 207, 338 U.S. 366, 
94 UEd. 171, 12 A.L.R.2d 444. 

Falvey v. Foreman-State Nat. 
Bank, C.C.A.I11., 101 F.2d 409, cer¬ 
tiorari denied 69 S.Ct. 836, 307 U.S. 
632, 83 L,.Ed. 1514. 

Equity requirement that suits be 
. brought by real party in interest 
see Equity S 164. 

Stockholder of assignor hank 
Under such Equity Rule, national 


bank’s stockholder could not main¬ 
tain derivative action on bank’s be¬ 
half, where bank had assigned all of 
its assets, including alleged cause of 
action, to another bank, since as¬ 
signee bank was the “real party in 
Interest.” 

U.S.—Falvey v. Foreman-State Nat. 
Bank, supra. 

State statute held not binding 

State statute requiring action to 
be prosecuted In name of real party 
in interest was held not binding on 
federal equity court, on the ground 
that no state procedure could affect 
a substantive federal right 
U.S —Michigan Bell Telephone Co. v. 
Odell, D.aMich., 46 F.2d 180. 
trnseoiired creditor, bringing cred¬ 
itor’s bill against corporation In 
which debtor consented to appoint¬ 
ment of receiver, had sufficient In¬ 
terest in receivership estate to be en¬ 
titled to file supplemental bill against 
city and transit commission, which 
claimed that receiver's proposed dis¬ 
affirmance of lease would result in 
breach of debtor’s obligation to city. 
U.S.—American Brake Shoe & Found¬ 
ry Co. V. Interborough Rapid 
Transit Co., D.C.N.T., 10 F.Supp. 
612, affirmed, C.C.A., 76 F 2d 1002, 
certiorari denied City of New York 
V. Murray, 66 S.Ct. 923, 296 U.S. 
760, 79 L..Ed. 1702. 

55. U.S.—^Young v. Powell, C.A.Ala., 
179 F.2d 147, certiorari denied 70 
S.Ct. 804, 339 U.S, 948, 94 L.Ed. 
1362. 

56, U.S.—^Alexander v. Young, C.C. 
A.Kan., 65 F.2d 752. 

St. Louis Car Co. v. J. G. Brill 
Co., D.C.Pa., 25 F.Supp. 244, af¬ 
firmed, C.C.A., J. G. Brill Co. v. 
Meissner, 99 F.2d 999. 

Thomas-Bonner Co. v. Hooven, 
Owens & Rentschler Co., D.C.Ohio, 
284 F. 377. 

25 C.J. p 808 note 64. 

67. U.S.—Ishmael v. City Elec, of 
Anchorage, D.C.Alaska, 91 F.Supp. 
688 . 

Du Vaul V, Miller, D.C.Mo., IS F. 
R.D. 197. 

58. U.S.—Suders v. Campbell, D.C. 
Pa., 78 F.Supp. 112. 
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59. U.S.—Du Vaul v. Miller, D.C.Mo , 
13 F.R.D. 197. 

Party and existence of right deter¬ 
mined under different rules 
When a right of action under state 
wrongful death statute is accorded 
is a matter of local law which fed¬ 
eral district court is required to fol¬ 
low in diversity suit, but when right 
of action Is established, court is free 
to invoke Federal Rule requiring 
owner of right to sue in his own 
name, that being a matter of proce¬ 
dure. 

U.S—Carlson v. Glenn L. Martin Co., 
D.C.Ohio, 103 F.Supp. 163. 

60. U.S.—Rock Drilling, Blasting, 
Roads, Sewers, Viaducts, Bridges, 
Foundations, Excavations and Con¬ 
crete Work on all Const., Hod Car¬ 
riers', Bldg, and Common Laborers’ 
Local Union No. 17 v. Mason & 
Hanger Co., C.A.N.Y., 217 F 2d 687, 
certiorari denied 75 S.Ct. 604, 349 

U. S. 915, 99 L.Ed. 1249. 

61- U.S.—Fallat v. Gouran, C.A.Pa., 
220 F.2d 325. 

62. U.S.—Clark v. Chase Nat. Bank 
of City of New York, D.C.N.Y., 45 
F.Supp. 820. 

Class actions in federal courts see 
infra § 63 et seq. 

63. U.S.—McXVhirter v. Otis Eleva¬ 
tor Co., D.C.S.C., 40 F.Supp. 11. 

64. U.S.—^McWhirter v. Otis Eleva¬ 
tor Co., supra. 

Fitzgerald v. Kriss, D.C.N.Y., 10 
F.R.D. 61. 

65. U.S.—Celanese Corp. of America 

V. John Clark Industries, C.A.Tex., 
214 F.2d 661. 

Bights of defendant 
Where a claim is owned and may 
be sued on by someone, all defendant 
may properly ask is such a party 
plaintiff as will render the judgment 
final and res judicata of the right 
sued on. 

U.S.—Rosenblum v. Dingfelder, C.C. 

A.N.Y., 111 F.2d 406. 

Bights of defendant 
Defendant has the right to require 
that the action against him, if not in 
the name of a plaintiff within one 
of the express exceptions, shall be 
brought In the name of the real par- 



35A C. J. S, 


FEDERAL CIVIL PROCEDURE § 53 


federal law interpreting Rule 17 (a),«6 and the cedural one, to be determined by reference to the 

federal court is not bound by the rulings thereon of Federal Rules.Only one having a real and actual 

the state courts.®*^ interest in the subject matter of a suit is entitled to 

sue,'^^ and it is not enough for one to show a cause 
The real party in interest, in whose name an ac- ^^tion in someone else, but he must show that he 
tion must be prosecuted, is the person who by ^as an enforceable right.72 The one who seeks 
the substantive law has the right sought to be en- relief on a claim must, legally or equitably, own 

forced.®^ Whether one is a real party in interest claim under the substantive law,*^® An inter¬ 
depends on whether he has a substantive right in the ested party, however, includes all those who as 

claim sued for which is legally protected,®^ but, parties have some control over the action, whether 

although the right is substantive, the question as to or not they will be individually affected thereby, 

in whose name the right may be enforced is a pro- and it is not necessary in order for one to be an 


ty in interest so that he can avail 
himself of the defenses which he has 
against the real party in interest, 
and so that his payment to plaintiff 
on plaintiff’s recovery will fully pro¬ 
tect him in the event of another ac¬ 
tion on the same cause. 

U.S.—McWhirter v. Otis Elevator Co., 
D.C.S.C., 40 P.Supp. 11. 

66. U.S.—American Fidelity & Cas 
Co. V. All American Bus Lines, C A. 
Okl., 179 P.2d 7. 

U. S. Epperson Underwriting Co. 
V, Jessup, D.C.Ga., 22 P.R.D. 336, 
affirmed, C.A, 260 P.2d 366. 

Federal law governs as to who is a 
“real party in interest.” 

U.S.—Strate v. Niagara Mach, and 
Tool Works, D.C.Ind., 160 P.Supp. 
296. 

67. U.S—Du Vaul v. Miller, D.C. 
Mo.. 13 P.R.D. 197. 

68. U.S.—^Rock Drilling, Blasting, 
Roads, Sewers, Viaducts, Bridges, 
Foundations, Excavations and Con¬ 
crete Work on all Const,, Hod Car¬ 
riers', Bldg, and Common Laborers’ 
Local Union No. 17 v. Mason & 
Hanger Co., CAN.T., 217 P.2d 687, 
certiorari denied 76 S.Ct. 604, 349 
U.S. 915, 99 L.Ed. 1249. 

Du Roure v. Alvord, D.C.N.Y., 
120 P.Supp. 166—Pacific Am. Fish¬ 
eries V. Mullaney, D.C.Alaska, 105 
P.Supp. 907—Capo v. C-O Two 
Fire Equipment Co., D.C.N.J., 93 P. 
Supp. 4—Fitzgerald v. Abramson, 
D.C.N.T., 89 P.Supp. 604—U. S. v. 
Allbaugh, D.C.Neb., 83 P.Supp. 109, 
modified on other grounds, C.A., 
184 P.2d 109, certiorari denied 71 
S.Ct. 281, 640 U.S. 906, 96 L.Ed. 666 
—^D. L. Stern Agency v. Mutual 
Benefit Health & Accident Ass’n, 
D.C.N.Y., 43 P.Supp. 167. 

Koepp v. Northwest Freight 
Lines, D.C.Minn., 10 P.R.D. 624— 
Fitzgerald v. Krlss, D.C.N.Y., 10 
F.R.D. 61—State of Md., to Use of 
Carson v. Acme Poultry Corp., D.C. 
Del., 9 P.R.D. 687. 

Son of deported alien was not real 
party in interest in action for return 
of his deported father. 

U.S.—Gagliano ex rel. Gagllano v. 
Bernsen, C.A.La., 243 P.2d 880. 


Action to restrain use of name of un¬ 
ion 

(1) In action by representative of 
national union from which local un¬ 
ion had been expelled to restrain 
local union from using a certain 
name, where interest of national un¬ 
ion in local union’s designation was 
entirely granted by charter to local 
union, and national union only re¬ 
tained right to revoke charter under 
conditions set forth in Constitution, 
national union was not real party 
in Interest in subject matter of liti¬ 
gation, and representative of nation¬ 
al union was not a real party in in¬ 
terest who could maintain action. 

U.S.—^Fitzgerald v. Kriss, D.C.N.Y., 

10 P.R.D. 61. 

(2) Where local union was expelled 
from national union, and adopted 
name similar to national union, real 
parties in Interest to controversy over 
use of name by local union were old 
local union and new local union, 
which were both unincorporated asso¬ 
ciations which could sue and be sued 
under provisions of state law under 
which they were incorporated. 

U.S.—^Fitzgerald v. Kriss, supra. 

Fartlcular persons held real parties 
In, Interest 

(1) Veteran students at school, in 
action by vocational training school 
to restrain finance officer and others 
from withholding the issuance of 
vouchers for tuition of veterans who 
were receiving training under Serv¬ 
icemen’s Rehabilitation Act, were real 
parties in interest. 

U.S.—National Radio School v. Mar¬ 
lin, D.C.Ohio, 83 P.Supp. 169. 

(2) In proceeding seeking restora¬ 
tion of savings association to its sta¬ 
tus prior to order appointing con¬ 
servator, the real party in interest 
was the association itself. 

U.S.—^Mallonee v. Fahey, D.C.Cal., 122 

P.Supp. 472. 

(3) Where plaintiff alleged that he 
had been deprived of his stock in an 
alien corporation by duress and 
sought to follow the proceeds of 
property of transferor in hands of 
transferee, another alien corporation, 
which Was charged with having ac¬ 
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quired the proceeds with notice of 
duress, plaintiff could maintain the 
action as an individual. 

U.S.—Bernstein v. N. V. Nederland- 
sche - Amerikaansche - Stoom- 
vaart-Maatschappij, C.A., 173 F.2d 
71, mandate amended on other 
grounds 210 P.2d 375. 

69 . U.S.—Smallwood v. Days Trans¬ 
fer, Inc, D.C.Mich, 165 P Supp 
929—Carlson v. Consumers Power 
Co.. D.C.Mich., 164 P.Supp. 692. 

70. U.S.—Carlson v. Consumers Pow¬ 
er Co., supra. 

71. U.S.—Babcock v. Mississippi 
River Power Co., C.C.A.I11., 113 F. 
2d 398. 

Direct personal Interest 
One of fundamental requirements 
necessary to establish a justiciable 
interest is that a party be directUv- 
and personally concerned in outcome 
of litigation to extent that his par¬ 
ticipation therein will insure a gen¬ 
uine adversary issue between the 
parties, without which a court may 
not safely proceed to judgment. 

U.S.—Land O'Lakes Creameries, Inc. 
V. Louisiana State Bd. of Health, 
D.C.La., 160 P.Supp. 387. 

Subjective desire Insufficient 

Essential requisite to maintenance 
of taxpayer’s suit or for Invocation 
of equitable relief generally is that 
plaintiff must have a real Interest in 
the case beyond the subjective de¬ 
sire to see the law properly enforced. 
U.S. — Ottley V. Government of Vir¬ 
gin Islands, D.C.Virgin Islands, IGl 
P.Supp. 210. 

72. U.S.—Babcock v. Mississippi 
River Power Co., C.C.A.I11., 113 F. 
2d 398. 

If by state substantive law a per¬ 
son has an enforceable right, he is 
a real party in interest for the pur¬ 
poses of an action in the federal 
court. 

U.S—Strate v. Niagara Mach, and 
Tool Works, D.C.Ind, 160 P.Supp. 
296. 

73. U.S.—Rosenfeld v. Continental 
Bldg. Operating Co., D.C.Mo., 135 
P.Supp. 466. 
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interested party that he be one who may gain or lose 
something in the action.*^^ 

p In determining who is the real party in interest 
within the meaning of the Rule, the court must first 
ascertain who has the substantive right of action 
under the controlling substantive law,*^5 and this, 
^except where a federal right is involved, is deter¬ 
mined by looking to state law,76 that is, the law of 
the state which gives the party his interest in the 
action,77 or the law of the state in which the action 
is brought.76 A state statute authorizing a particu¬ 
lar person to maintain an action, however, is pro¬ 
cedural and does not affect the matter of who owns 
the cause of action or can assert it in a federal court 
as the real party in interest,79 

Bailee. A bailee is a real party in interest entitled 
to maintain an action with respect to the bailed 
goods in the federal district court.^O He, however, 
may not sue for the benefit of another who has no 
beneficial interest, and hence he may not maintain 
an action as a real party in interest for the loss of 
insured goods, where the insurer has paid the bailor 
for the loss and become subrogated to his rights 
therein. 61 

Covenantees in covenants not to sue are not real 
parties in interest in litigation between the cove¬ 
nantor and another alleged joint tort-feasor.62 


Wages of children. In an action to recover wages 
of unemancipated minor children under the Fair 
Labor Standards Act, 29 U.S.C.A. § 216, both the 
father and mother are real parties in interest, where 
a state law gives them equal rights to, and control 
of, the children.63 

Testamentary beneficiaries. Where the executor 
has been discharged, residuary legatees are real 
parties in interest entitled to maintain an action to 
recover an overpayment of federal estate taxes.^*! 

A provision in a fidelity bond requiring a particu¬ 
lar person named therein to sue for losses covered 
thereby will not preclude the real party in interest 
from suing thereon.^^ 

Time for objection. An objection that plaintiff is 
not the real party in interest must be made with rea¬ 
sonable promptness and may be waived by delay.66 

§ 54. Assignor and Assignee 

The assignee of a claim, under a valid assignment, 
may sue on it in his own name as a real party in interest. 

Under the real party in interest provision of the 
Federal Rules of Civil Procedure, Rule 17 (a), 28 
U.S.C.A., the assignee of a claim may sue on it in 
his own name and is not required to sue on it in the 
name of the assignor, 67 even though written assign- 


74 . U.S.—Twigrgr V. Flynn, D.O.Fla., 
68 F.Supp. 23. 

75 . U.S.—^American Fidelity & Cas. 
Co. V. All American Bus Lines, C.A. 
Okl., 179 F.2d 7. 

Rosenfeld v. Continental Bldg. 
Operating Co., D.C.Mo., 135 F. 
Supp. 465. 

U. S. Epperson Underwriting Co, 
V. Jessup, D.C.Ga., 22 F.R.D. 336, 
affirmed, C.A., 260 F.2d 355. 

76 . U.S.—Carlson v. Consumers Pow¬ 
er Co., D.C.Mich., 164 F.Supp. 692 
—^Fallat V. Gouran, D.C.Pa., 122 F. 
Supp. 610, reversed on other 
grounds, C.A., 220 F.2d 325. 

77 . U.S.—St. Paul Fire & Marine 
Ins. Co. V. Peoples Natural Gas 
Co., D.C.Pa., 166 F.Supp. 11. 

Koepp V. Northwest Freight 
Lines, DC.Minn., 10 F.R.D. 624. 
Workmen’s compensation 

Where employee was injured while 
working in state other than state 
of his residence and other than state 
of employer’s incorporation, and em¬ 
ployee received workmen’s compen¬ 
sation under law of state of his resi¬ 
dence, whether insurer who paid com¬ 
pensation had sufficient rights to be 
classiffed as a real party in interest 
so as to entitle tort-feasor to re¬ 
quire insurer to be joined with in¬ 
jured employee as a party plaintife 


to action by employee against al¬ 
leged tort-feasor to recover for in¬ 
juries was a question of law of state 
of employee’s residence. 

U.S,—Koepp v. Northwest Freight 
Lines, supra. 

78. U.S.—Smallwood v. Days Trans¬ 
fer, Inc., D.C.Mich., 165 F.Supp. 
929—Strate v. Niagara Mach, and 
Tool Works, D.C.Ind., 160 F.Supp. 
296. 

Ownership of, and title or rela¬ 
tionship to, rights arising under laws 
of state are matters governed by 
substantive local state law. 

U.S.—Jenkins v. Westinghouse Elec. 
Co., D.C.Mo., 18 F.R.D. 267. 

79. U.S.—Rosenfeld v. Continental 
Bldg. Operating Co., D.C.Mo., 135 
F.Supp. 465. 

80. U.S.—Bradley v. St. Louis Ter¬ 
minal Warehouse Co., C.A.Ark., 189 
F.2d 818. 

Right of bailee to maintain action 
with respect to bailed property 
generally see Bailments §§ 39 b, 56 
a (1), (5). 

81. U.S.—^Rosenfeld v. Continental 
Bldg. Operating Co., D.C.Mo., 135 
F.Supp. 465. 

82. U.S.—Bolton V. Ziegler, D.C. 
Iowa, 111 F.Supp. 516. 

83. U.S.—Constance v. Gosnell, D. 
C.S.C., 62 F.Supp. 253. 
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84. U.S.—John v. U. S., D.C.Wis., 
138 F.Supp. 89. 

85. U.S.—New Amsterdam Cas. Co. 
V. W. D. Felder & Co., C.A.Tex., 214 
F.2d 825. 

86. U.S.—Clark v. Chase Nat. Bank 
of City of New York, D.C.N.Y., 45 
F.Supp. 820. 

Before trial 

Failure to make objection before 
eve of trial after case has been 
pending almost five years waives it. 
U.S.—Clark v. Chase Nat. Bank of 
City of New York, supra, 

87. U.S.—Kilbourn v. Western Sur. 
Co., C.A.C 0 I 0 ., 187 F,2d 567—Mo- 
mand v. Universal Film Exchangc.s, 
C.A.Mass., 172 F,2d 37, certiorari 
denied 69 S.Ct. 939, 336 U.S. 967, 
93 L.Ed. 1118, rehearing denied 69 
S.Ct. 1403, 337 U.S. 934, 93 L.Ed. 
1740, rehearing denied 69 S.Ct. 1529, 
337 U.S. 961, 93 L.Ed. 1760—Ed¬ 
ward B. Marks Music Corporation 
V. Jerry Vogel Music Co., C.C.A. 
N.Y., 140 F.2d 268. 

Farm Bureau Co-op. Mill & Sup¬ 
ply, Inc. V. Blue Star Foods, D.C. 
Mo, 137 FSupp. 486, aflirmed, C.A., 
238 F.2d 326. 

U. S., for Use and Benefit of 
Gefen v. Conn, D.C.S.C., 19 F.R.D. 
274. 

Assignee of: 

Copyright entitled to sue for in- 
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merit of the claim on which plaintiff sues is not made 
until after the institution of the action.88 in the 
case of a partial assignment, both the assignor and 
the assignee are real parties in interest.89 

The Rule applies only where there has been a valid 
assignment,^® and the question of whether or not 
a cause of action is assignable is governed by the 
substantive law.®l It applies with respect to an as¬ 
signee of a chose in action, even though there was 
no consideration for the assignment,®^ and to an 
assignment of a claim for collection only where the 
assignee is obliged to account for the proceeds to 
another person.®3 it does not change a state law 
providing that where the assignment of a thing 
in action is not authorized by statute, the assignor 
must be a party, as plaintiff or defendant.®^ An as¬ 
signment of a note and chattel mortgage will not 
effect an assignment of an accrued cause of action 
for conversion of the mortgaged property, that is, 
for a conversion which occurred prior to the ex¬ 
ecution of the assignment, so as to make the as¬ 
signee the real party in interest in an action for such 


conversion,®** 

An assignor who retains no right or interest in 
the thing assigned is not a real party in interest 
in an action thereon and cannot maintain an action 
with respect thereto.®® 

§ 55. Person Indemnified and Indemnifierr 
Insurer and Insured 

A person who has Indemnified another for a loss sus¬ 
tained and thereby become subrogated to all or a part of 
the claim of the person indemnified against a third per¬ 
son is a real party In interest in an action against such 
third person and entitled to maintain It in his own name. 

In general, subrogees are not excepted from the 
requirements of the Federal Rules of Civil Proce¬ 
dure, Rule 17 (a), 28 U.S.C.A.,®'^ and a subrogee 
is a real party in interest entitled to sue in his own 
name in an action to recover the debt or other lia¬ 
bility to which he is subrogated.®® 

Ordinarily, an insurer who has paid the entire 
loss of the insured and thereby become subrogated to 
his entire claim against a third person becomes 
the only real party in interest and the action must 


fringement see Copyright and 
Literary Property §§ 125, 149. 
Patent entitled to sue for infringe¬ 
ment see Patents § 314 b. 

XTnconditlonol asslgruee of a com¬ 
plete chose in action is real party in 
interest. 

U.S.—Boris V. Moore, D.C.Wis., 152 
P.Supp. 595, affirmed, C.A., 253 F. 
2d 523. 

Assignee of judgment is real party 
in interest for purpose of prosecut¬ 
ing action on such judgment. 

U.S.—Larson v. Holten, D.C.Minn., 1 
F.R.D. 109. 

Assignment of lease to rental agent 

Where leases were assigned to 
manager of building as landlord un¬ 
der express instructions of owners 
of building, manager was “real par¬ 
ty in interest’* entitled to maintain 
suit against lessee for possession of 
premises. 

D.C.—Koehne v. Harvey, Mun.App., 
46 A.2d 780. 

Counterclaim should be prosecuted 
in name of defendant's assignee. 

U.S.—^Automatic Dialing Corp. v. 
Maritime Quality Hardware Co., 
D.C.Me., 98 F.Supp. 660. 

Prior to adoption of Pederal Buies of 
Civil Procedure 

(1) An assignee of a chose In ac¬ 
tion was authorized under the rules 
in equity and the Conformity Act 
to sue or be sued in his own name 
when so authorized by local law. 

U.S.— N. & G. Taylor Co. v. Ander¬ 
son, Ill., 48 S.Ct. 144, 275 U.S. 431, 
72 L.Ed. 354. 


Gaugler v. Chicago, M. & P. S. R. 
Co., D.C.Mont., 197 F. 79. 

25 C.J. p 808 notes 64—*66—6 C.J. P 
986 notes 3, 4. 

(2) Right of assignee to sue in 
own name in equity see Equity § 164. 

88. U.S.—^Kilbourn v. Western Sur. 
Co., C.A.C 0 I 0 ., 187 F.2d 667. 

Petrikin v. Chicago, R. I. & P. R. 
Co., D.C.MO., 15 P.R.D. 346. 

89. U.S.—^U. S., for Use and Bene¬ 
fit of Gefen v. Conn, D.C.S.C., 19 
P.R.D. 274. 

Assignment by employee to employer 

Where injured employee settled 
with and released employer and em¬ 
ployer’s Insurer, ajid agreed that they 
should have whatever right plaintiff 
might have had against an allegedly 
negligent third person, in employee’s 
action against such third person, the 
employer and employer’s insurer 
were, as assignees, real parties in in¬ 
terest, and action could not be prose¬ 
cuted by employee alone. 

U.S.—^McWhlrter v. Otis Elevator 
Co., D.C.S.C., 40 P.Supp. 11. 

90. U.S.—^McWhirter v. Otis Eleva¬ 
tor Co., supra. 

91. U.S.—^Ishmael v. City Elec, of 
Anchorage, D.C.Alaska, 91 P.Supp. 
688—^McWhlrter v. Otis Elevator 
Co., D,C.S.C., 40 F.Supp. 11—Mo- 
mand v, Twentieth-Century Fox 
Film Corporation, D.C.Okl., 87 F. 
Supp. 649. 

Petrikin v. Chicago, R. I. & P. R. 
Co., D.C.M 0 ., 16 P.R.D. 346. 

92. U.S.—^Heitzmann v. Willys-Over- 
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land Motors, D.C.N.T., 68 P.Supp. 
873. 

93. U.S.—Rosenblum v. Dingfelder, 

C. C.A.N.Y., 111 F.2d 406. 

Birkins v. Seaboard Service, D.C. 
N J., 96 P.Supp. 245—Heltzmann v. 
Wlllys-Overland Motors, D.C.N.Y., 
68 P.Supp. 873. 

Petrikin v. Chicago, R. I. & P. R. 
Co., D.C.Mo., 16 P.R.D. 346—Tinker 
V. Northwest Airlines, D.C.Ohio, 11 
F.R.D. 540—Magee v. McNany, D.C. 
Pa., 10 F.R.D. 6. 

94. U.S.—^Young v. Garrett, D.C. 
Ark., 3 P.R.D. 193, affirmed, C.C.A., 
149 F.2d 223. 

95. U.S.—Farm Bureau Co-op. Mill 
& Supply, Inc. V. Blue Star Poods, 
Inc., C.A.M 0 ., 238 P.2d 326. 

96. U.S;*^D. L. Stern Agency, Inc., v. 
Mutual Benefit Health & Accident 
Ass’n, D.C.N.Y., 43 P.Supp. 167. 

97. U.S.—State of Maryland, to Use 
of Carson v. Acme Poultry Corp., 

D. C.Del., 9 P.R.D. 687. 

98. U.S.—First Nat. Bank of Bloom- 
ingdale v. Manufacturers Trust 
Co., D.C.N.J., 2 P.R.D. 126. 

Name in which action by subrogee is 
brought generally see Subrogation 
$ 67. 

Partial subrogee 

U.S.—St. Paul Fire & Marine Ins. Co. 
V. Peoples Natural Gas Co., D.C. 
Pa., 166 P.Supp. 11—Carlson v. 
Glenn L. Martin Co., D.C.Ohio, 103 
P.Supp. 163. 

State of Maryland, to Use of 
Carson v. Acme Poultry Corp., D.C. 
Del., 9 P.R.D. 687. 



§ 55 FEDERAL CIVIL PROCEDURE 


be prosecuted in its name;^® and, in such case, the 
insured is not the real party in interest and is not 
entitled to bring an action in his own name against 
the third person.^ In some states, however, an in¬ 
sured who has been fully indemnified by his insurer 
is entitled to maintain an action in his own name in 
a federal court against a third person liable for the 
loss.2 

Where the insurer has paid only part of the loss 
of the insured and is only a partial subrogee of his 
claim against a third person, although in some states 
an action against such third person must be brought 
in the name of the insured, but with the notation that 
suit is also for the use and benefit of the insurer,® 
generally the insurer is a real party in interest en¬ 
titled to maintain an action in its own name in a 
federal court against the third person.^ In such 
case, there are two real parties in interest, the in¬ 
surer to the extent of its payment and the insured 
to the extent of the difference between the pa3mient 
received from the insurer and the whole loss,^ and 
in the absence of objection, either may maintain 
an action in his own name against third person 
primarily liable for the loss, the insurer to the extent 
of its payment, and the insured to the extent of 
the whole loss.® 

In actions under the Federal Tort Claims Act, 
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which imposes liability on the United States as if it 
were a private person for torts committed by its 
employees, insurer-subrogees are real parties in in¬ 
terest entitled to maintain such actions in their own 
names.*^ If the subrogee has paid the entire loss 
suffered by the insured, it is the only real party in 
interest and must sue in its own name.® In cases 
of partial subrogation, both the insured and insurer, 
and other insurers, if any, who have also paid por¬ 
tions of the loss, are real parties in interest in the 
action and any one of them may sue in his or its 
own name.® 

Where injured employee has received workmen's 
compensation. Where an injured employee has re¬ 
ceived workmen’s compensation, the question who 
is the real party in interest and who is entitled to 
maintain the suit in an action against a third-party 
wrongdoer for the injury depends on the local stat¬ 
ute.^® Generally, where the employer-insurer, that 
is, the employer or his insurance carrier, becomes 
subrogated to the rights of the employee against 
the third-party wrongdoer, he is a real party in in¬ 
terest in such action,^^ and under varying statutes 
and conditions, both the injured employee and the 
employer-insurer, as their interests may appear, 
are real parties in interest.^® An employee suing 
the wrongdoer for an amount far in excess of the 
amount he received as workmen’s compensation has 


99. TJ.S.—Kansas Elec. Power Co. of 
Leavenworth, Kan. v. Janis, C A. 
Kan., 194 P.2d 942—^American Fidel¬ 
ity & Cas. Co. V. All American Bus 
Lines, C.A.Okl., 179 F,2d 7. 

Wallis V. U. S., D.C.N.C., 102 P. 
Supp. 211—Grace, to Use of Gran¬ 
gers Mut. Ins. Co., V. U. S, D.C. 
Md , 76 F.Supp. 174. 

Security Mut. Cas. Co. v. Rich, 
D.C.Pa., 16 P.R.D. 472. 

1. U.S.—^Kajisas Elec. Power Co. of 
Leavenworth, Kan. v. Jamis, C.A. 
Kan., 194 P.2d 942—^American Fidel¬ 
ity & Cas. Co. V. All American Bus 
Lines, C.A.Okl., 179 F 2d 7. 

2. U.S.—Colorado Milling & Eleva¬ 
tor Co. V. American Cyanamid Co., 
D.C.MO., 11 P.R.D. 191. 

3. U.S.—Grace, to Use of Grangers 
Mut. Ins. Co. V. U. S., D.C.Md., 76 
F.Supp. 174. 

legal effect of notation in the ti¬ 
tling of case “to the use of” is that 
any recovery of damages by the le¬ 
gal plaintiffs will be held in trust 
by them for benefit of equitable plain¬ 
tiff to extent of its interest. 

U.S.—Grace, to Use of Grangers Mut. 
Ins. Co., V. U. S., supra. 


Leavenworth, Kan. v. Janis, C.A. 
Kan., 194 F.2d 942. 

Continental Bus Systems, Inc. v. 
Rohwer, D.C.Colo., 172 F.Supp. 487 
—St. Paul Fire & Marine Ins. Co. 
V. Peoples Natural Gas Co., D.C.Pa., 
166 F.Supp. 11. 

Bran iff Airways, Inc. v. Falklng- 
ham, D.C.Minn., 20 F.R.D. 141. 

5. U.S.—^Kansas Elec, Power Co. of 
Leavenworth, Kan. v. Janis, C.A. 
Kan., 194 P.2d 942—^National Gar¬ 
ment Co. V. New Tork, C. & St L. 
R. Co., C.A,Mo„ 173 P.2d 32. 

6. U.S.—Kansas Elec. Power Co. of 
Leavenworth, Kan. v. Jams, C.A. 
Kan., 194 F.2d 942—National Gar¬ 
ment Co. V. New York, C. & St. L. 
R. Co.. C.A.MO., 173 P.2d 32. 

7. U.S. — ^U. S. V, ^tna Cas. & Sur. 
Co., N.Y., 70 S.Ct 207, 338 U.S. 366, 
94 L.Ed. 171, 12 A,L.R.2d 444. 

8. U.S. — ^U. S. V. .®tna Cas. <& Sur, 
Co., N.T., 70 S.Ct. 207, supra. 

Wallis V. U. S., D.C.N.C., 102 F. 
Supp. 211. 

9. U.S. — U. S. V. .ffiJtna Cas. & Sur. 
Co., N.Y., 70 S.Ct 207, 338 U.S. 366, 
94 L.Ed, 171, 12 A.L.R.2d 444. 

10 . U.S.—Smallwood v. Days Trans¬ 
fer, Inc., D.C.Mich., 166 F.Supp. 
929. 


11. U.S.—Carlson v. Glenn L. Mar¬ 
tin Co., D.C.Ohio, 103 F.Supp. 15.3 

Prima facie a party in interest 
U.S.—State of Maryland, to Use of 
Carson v. Acme Poultry Corp., D O. 
Del., 9 F.R.D. 687. 

Insurer held real party in interest 
U.S.—Koepp v. Northwest Freight 
Lines, D.C.Minn., 10 F.R D. 521. 

12. U.S.—Smallwood v. Days Trans¬ 
fer, Inc., D.C.Mich., 105 F.Supp. 
929—Carlson v. Consumers Power 
Co., D.C.Mich., 164 F.Supp. 692. 

Jenkins v. Westinghouse Elec. 
Co., D.C.MO., 18 F.R.D. 267. 

Payment of medical expenses 

Where state statute gives employer 
cause of action against third-party 
tort-feasor for amounts paid for 
medical treatment of injured em¬ 
ployee and authorizes its collection 
in separate action by employer 
against third party or in action com¬ 
menced by employee, employer's in¬ 
surer which had paid for employee's 
medical treatment and was liable for 
future treatment was real party in 
interest in action by employee 
against third party for damages for 
his Injuries and for costs of his med¬ 
ical treatment. 

U.S.—Braun v. Hassensteia Steel Co., 
D.C.S.D., 21 P.R.D. 343. 


4. U.S.—^Kansas Elec. Power Co. of 
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been held the real party in interest, and entitled to 
bring and maintain the action alone.^^ 

Where an injured employee has accepted work¬ 
men's compensation and under the local law the en¬ 
tire cause of action against the third-party tort¬ 
feasor has been conferred on the employer or in¬ 
surance carrier by subrogation or statutory assign¬ 
ment, the employee is not a real party in interest in 
an action against the tort-feasor and is not entitled 
to maintain the action in his own mmeM An in¬ 
surance carrier or employer who has paid workmen's 
compensation to an injured employee and who at 
time action is brought against the tort-feasor is 
only entitled to a statutory lien on any judgment 
which may inure to the employee, is not a real party 
in interest to the action.^® 

In some states, an injured party may bring only 
one action against a wrongdoer for damages aris¬ 
ing out of tort, and hence the right of an employer 
or insurance carrier to subrogation as against the 
wrongdoer must be worked out through an action 
brought in the name of the injured employee, either 
by joining the employer or insurance carrier as a 
party plaintiff or as a use plaintiff.^® 

Payment of loss on loan receipts. In some juris¬ 
dictions, where the insurer, instead of paying the 
losses, discharges his liability to the insured in the 
form of a loan, that is, by making advances to the 
insured of the amount of the loss on loan receipts, 
which advances are to be repaid only out of any re¬ 
covery which may be obtained against a third per¬ 
son liable for the loss, the insured is the real party 
in interest entitled to sue the third person liable 
for the loss, 17 and such advances do not make the 
insurer a real party in interest entitled to sue for 


the loss in its own name,is although it has been held 
to have the right to cause a suit to be instituted 
in the name of the insured.!® Where, however, 
the insurer discharges his liability to the insured 
in the form of a loan, which under the controlling 
state law constitutes payment and subrogates him to 
the rights of the insured for the loss or injury sus¬ 
tained, insurer is the real party in interest in an 
action against a third party for the loss sustained.^® 

Statutory prohibition against assignment of claims 
does not apply to claims of subrogees or transferees 
by operation of law, and hence will not prevent an 
insurer who has paid his insured from being the 
real party in interest in an action in federal court 
against a third person liable for the loss insured.^! 

Assignment of claim back to insured. Where 
the employer or his insurer assigns back to the in¬ 
sured the interest in the claim against a third person 
which was acquired by subrogation, he is not there¬ 
after a real party in interest in an action against 
such third person, even though the assignment was 
made after the employee had begun an action against 
the third person, and the insured becomes the only 
real party in interest and the only person in whose 
name the action may be maintained.®® 

§ 56. Representatives 

Under the Federal Rules of Civil Procedure, Rule 
17(a), 28 U.S.C.A., particular representatives of the In¬ 
terests of others are expressly authorized to sue In their 
own names without Joining with them the parties for 
whose benefit the action Is brought. 

The Federal Rules of Civil Procedure, Rule 17 
(a), 28 U.S.C.A., expressly authorize certain enu¬ 
merated representatives to sue, each in his own 
name, without joining with him the party for whose 


13. U.S.—King V. Cairo Elks Home 
Ass'n, D.C.Ill., 145 F.Supp. 681. 

Shumate v. Wahlers. D.C.Mich., 
19 F.R.D. 173. 

14. U.S.—Dinardo v. Consumers 
Power Co., C.A.Mich., 181 F.2d 104. 

Hebia v. Select Lake City Theatre 
Operating Co., D.C.Ill., 11 F.R.D. 
113. 

D.C.—Moore v. Hechinger, 127 F.2d 
746, 75 U.S.APP.D.C. 391. 

15. U.S.—Strate v. Niagara Mach, 
and Tool Works, D.C.Ind,, 160 F. 
Supp. 296. 

16- U.S.—Magee v. McNany, D.C.Pa., 
10 F.R.D. 6. 

17. U.S.—Hartford Fire Ins. Co. v. 
Commercial Union Assur. Co., D.C. 
N.T., 131 F.Supp. 751. 

Bight to sue not affected 

The giving of the loan receipt does 
not affect the right of the insured to 


sue in action under Federal Tort 
Claims Act. 

U.S.—^Augusta Broadcasting Co. v. U. 

S., C.A.Ga„ 170 F.2d 199. 

Insurers issuing registered mail 
policies covering shipment of cur¬ 
rency from federal reserve bank to 
member bank, who advanced member 
bank amount of money lost as re¬ 
sult of robbery of shipment as a loan 
on member bank's signing loan re¬ 
ceipts, were not “subrogated" to 
rights of member bank and were not 
the real parties in interest in action 
by such member bank on a policy in¬ 
suring it against money being stolen 
while in transit In custody of any 
of member bank’s servants or mes¬ 
sengers. 

U.S.—^Flrst Nat. Bank of Ottawa v. 

Lloyd’s of London. C.C.A.H1., 116 

F.2d 221, 132 A.L.R. 699. 
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18. U.S.—Hartford Fire Ins. Co. v. 
Commercial Union Assur. Co., D.C, 
N.Y., 131 F.Supp. 761. 

Perrera v. Smolowitz, D.C.N.T., 
11 F.R.D. 377—^Kerna v. Trucking, 
Inc., D.C.Pa., 3 F.R.D. 365. 

19- U.S.—^Hartford Fire Ins. Co. v. 
Commercial Union Assur. Co., D C. 
N.Y., 131 F.Supp. 751. 

20. U.S.—^Rosenfeld v. Continental 
Bldg. Operating Co., D.C.Mo., 136 
F.Supp. 465. 

21- U.S.—U. S. V. .®tna Cas. & Sur. 
Co., N.Y., 70 S.Ct. 207, 338 U.S. 
366, 94 L.Bd. 171, 12 A.L.R.2d 444. 

American Fidelity & Cas. Co. v. 
All American Bus Lines, C.A.Okl., 
179 F.2d 7. 

22. U.S.—^Petrikin v. Chicago, R. I. 
& P. R. Co., D C.Mo., 16 P.R.D. 346 
—Tinker v. Northwest Airlines, D. 
aOhio, 11 F.R.D. 640. 



§ 56 FEDERAL CIVIL PROCEDURE 


benefit the action is brought.23 This provision 
of the Rules was not intended to make an ex¬ 
ception to the requirement that every action shall 
be prosecuted in the name of the real party in 
interest, but to add certain designated persons for 
illustrative purposes out of caution.24 By substan¬ 
tive law, it is the duty of the enumerated persons 
to enforce the rights of the estates they represent 
and it is only when the fiduciary is derelict in his 
duty that the beneficial owner obtains a right of 
action, and hence the enumerated persons are real 
parties in interest.25 

Under the real party in interest requirement, 
a co-operative company or unincorporated associa¬ 
tion cannot sue in its own name to enforce the 
property rights of, or for damages to, its members 
or stockholders individually but as a group. ^ 6 An 
incorporated trade association is not a real party 
in interest in an action to restrain the enforce¬ 
ment of federal price regulations against its mem¬ 
bers, where the association is not engaged in the 
business regulated and is not required to observe 
the regulations in question. 

Agent or attorney. A power of attorney to in¬ 
stitute an action, without an assignment, is not suffi¬ 
cient to meet the requirements of a real party in in- 
terest.23 An individual appointed trustee and at- 
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torney in fact by directors and trustees of a cor¬ 
poration to collect corporate claims on a commission 
basis is not the real party in interest in actions on 
the claims and the action should be in the name 
of the corporation and not in the name of the 
agent. 2 9 

Corporate stockholder. Where a corporate stock¬ 
holder brings a derivative action, the cause of 
action is not his own but the corporation’s, and 
it is the real party in interest, and the stockholder 
is allowed to act in protection of its interests some¬ 
what as a next friend might do for an individual, 
because it is disabled from protecting itself.^® 

Governmental bodies and officers thereof. The 
United States, and not the administrator, is the real 
party in interest in an action for violations of a 
federal emergency price control act or housing and 
rent act.3l An action, however, is legally laid 
against a federal official personally as an officer 
acting in excess of his authority and is not against 
the United States, where it is claimed that the au¬ 
thority exercised and threatened to be exercised by 
him is not validly conferred by statute.32 A state 
is the real party in interest in an action against 
a state board or agency, where the board or agency 
is an inseparable state instrumentality acting in 
its lawful capacity.33 


23. XJ.S.—Suders v. Campbell, D.C. 
Pa., 73 F.Supp. 112. 

tJ. S. Epperson Underwriting Co. 
V. Jessup, D.C Ga., 22 P.R.D. 336, 
affirmed, C.A., 260 F.2d 355. 

24. U.S.—Suders v. Campbell, D.C. 
Pa., 73 F.Supp. 112. 

25. U.S.—Suders v. Campbell, supra. 

26. U.S.—^Farmers Co-op. Oil Co. v. 
Socony-Vacuum Oil Co., C.C.A. 
Iowa, 133 F.2d 101. 

Northern California Monument 
Dealers Ass’n v. Interment Ass’n 
of California, DC.Cal., 120 F.Supp. 
93—^Alabama Independent Service 
Station Ass'n v. Shell Petroleum 
Corporation, D.C.Ala., 28 F.Supp. 
386. 

Real party in interest rule applicable 
in action for damages for violation 
of federal anti-trust laws see Mo¬ 
nopolies § 99. 

27. U.S.—Wisconsin Restaurant 
Ass’n V. Porter, D.C.Wls., 68 F. 
Supp. 239. 

28. U.S.—Clark v. Chase Nat. Bank 
of City of New York, D.C.N.T., 46 
F. Supp. 820. 

29. U.S.—^Photometric Products 
Corp. V. Radtke, D.C.N.T., 17 P.R. 
D. 103. 

Agency not oonpled with interest 
Where individual was appointed 
trustee and attorney In fact by direc¬ 


tors and trustees of corporation, to 
collect corporate claims on commis¬ 
sion basis, he did not have agency 
coupled with interest because his in¬ 
terest was in proceeds of exercise of 
power, rather than in subject matter 
on which power was exercised. 

U.S.—Photometric Products Corp. v. 
Radtke, supra. 

Irrevocable appointment 

Individual given sole, irrevocable 
right to settle or enforce by suit or 
otherwise all claims or rights of ac¬ 
tion of corporation on commission ba¬ 
sis was agent and not trustee, and 
action on claims was properly 
brought in name of corporation as 
"real party in Interest.” 

U.S.—Photometric Products Corp. v. 
Radtke, supra. 

30. U.S.—^Koster v. (American) 
Lumbermens Mut. Casualty Co., N. 
Y., 67 set. 828, 330 U.S. 618, 91 
L.Ed. 1067. 

Schrelber v. Butte Copper & Zinc 
Co., D.C.N.Y., 98 F.Supp. 106. 
Derivative actions in federal courts 
by shareholders see infra §§ 84- 
91. 

Historical exception 

The stockholder’s derivative suit is 
a historical exception to rule that 
action must be prosecuted in name 
of real party in Interest, and such 
exception permits stockholder to sue 

-no 


in his own name, but requires him 
to join corporation as a party. 

U S.—Smith V. Sperling, D.C.Cal., 117 
F.Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S Ct. 1112, 354 U.S. 
91, 1 L.Bd.2d 1205. 

Cause assigned by corporation 
Under former Equity Rule 37, na¬ 
tional bank’s stockholder could not 
maintain derivative action on bank’s 
behalf, where bank had assigned all 
of its assets, including alleged cause 
of action, to another bank, since as¬ 
signee bank was the "real party in 
interest.” 

U.S.—^Falvey v. Foreman-State Nat. 
Bank. C.C.A.Ill., 101 P.2d 409, cer¬ 
tiorari denied 59 S.Ct. 835, 307 U. 
S. 632, 83 L.Ed. 1614. 

31. U.S.—Pinsky v. U. S., CA.Cal., 
203 F.2d 7—Woods v. Rose, C.A. 
Cal., 171 F.2d 290. 

U. S. v. Bize, D.C.Neb., 86 F. 
Supp. 939. 

32. U.S.—State of Wyoming v. 
Franke, D.C.Wyo., 68 F.Supp. 890. 

33. U.S.—Chicago Stadium Corp. v. 
State of Ind., DC.Ind., 123 F.Supp. 
783, cause remanded on other 
grounds, C.A., 220 F.2d 797. 

State law controlling 
In diversity action, court is re¬ 
quired to look to substantive law of 
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Labor unions, A labor union has been held a 
real party in interest and, as such, entitled to main¬ 
tain an action for money alleged to be due its mem¬ 
bers as a result of an alleged violation of a contract 
between the union and the employer.34 It, however, 
is not a real party in interest entitled to sue to re¬ 
cover for some employees the damages caused them 
by their employer’s bribery of a union officer to 
cause them to accept lower wages and less favorable 
working conditions.35 Also, in an action to review 
an award of the National Railroad Adjustment 
Board, wherein an employee seeks reinstatement 
to his job, a labor union which is the bargaining 
agent of the class of employees of which the em¬ 
ployee involved was a member and which had rep¬ 
resented him before the board does not have an in¬ 
terest in the action.36 

The president of a national union, suing individ¬ 
ually and as representative of all members of the 
national union and the members of all its locals, 
is a real party in interest in an action against repre¬ 
sentatives of a local union of a different national 
union with respect to the use of a name and the 
ownership of money and property of a local union of 
plaintiff’s national union, where all local unions are 
little more than convenient administrative subdivi¬ 
sions of the national union and all the members 
constitute a single association, the national tmion.37 


Receivers, The existence of a receiver or tem¬ 
porary liquidator in a foreign country for an alien 
corporation will not prevent a suit by a temporary 
receiver appointed in the state of suit against anoth¬ 
er alien corporation doing business in the state to 
reduce to possession a claim against defendant's 

§ 57. - Contractors for Benefit of Others 

and Contract Beneficiaries 

A party with whom or In whose name a contract 
has been made for the benefit of another may sue In his 
own name, and also the party for whose benefit the con¬ 
tract is made is a real party in interest who may sue 
thereon. 

Under Federal Rules of Civil Procedure, Rule 17 
(a), 28 U.S.C.A., a party with whom or in whose 
name a contract has been made for the benefit of 
another is expressly authorized to sue in his own 
name.ss This provision was inserted through cau¬ 
tion to make it clear that such a person was not to 
be deprived of his common-law right to sue on the 
contract because another was the beneficial owner. 40 
Under this provision, a sales manager with whom 
a sales management contract was made for his bene¬ 
fit and that of other salesmen is a real party in 
interest and entitled to maintain an action on the 
contract for his benefit and that of the other sales- 
men.4i 


state In order to determine whether 
state is the real party in interest, 
and such question is to be determin¬ 
ed solely under laws of state as de¬ 
clared either by its legislature or by 
the decisions of its highest courts. 
U.S.—Chicago Stadium Corp. v. State 
of Indiana, supra. 

34. U.S—^United Auto. Workers 
Amalgamated Local No. 286 v. Wil¬ 
son Atheltic Goods Mfg. Co., D C. 
Ill, 119 F.Supp. 948. 

Local 793 UAW-CIO v. Auto Spe¬ 
cialties Mfg. Co., D.C.Mich., 16 F. 

R. D. 261. 

Class actions by or against employee 
organizations see infra §§ 78-79. 

35. U.S.—Rock Drilling, Blasting, 
Roads, Sewers, Viaducts, Bridges, 
Foundations, Excavations & Con¬ 
crete Work, etc., Local Union No. 
17, V. Mason & Hangar Co., D.C.N. 
T., 90 F.Supp. 639, affirmed, C.A., 
217 F.2d 687, certiorari denied 75 

S. Ct. 604, 349 U.S. 915, 99 L.Ed. 
1249. 

36. U.S.—^Parker v. Illinois Cent. 
Ry. Co., D.C.I11., 108 F.Supp. 186. 

37. U.S.—Fitzgerald v. Abramson, 
D.C.N.T., 89 F.Supp. 604. 

National union has property inter- 

•est in the local union so that action 
to enjoin transfer of assets of one 
of its locals could be maintained by 


president of the national union in 
behalf of the national union. 

U.S.—^Fitzgerald v. Abramson, supra. 

38. U.S—Bernstein v. N. V. Neder- 
landsche-Amerikaansche Stoom- 
vaart-Maatschappij, C.A.N.Y., 173 
F.2d 71, mandate amended on oth¬ 
er grounds 210 F.2d 376. 

39. US—Rock Drilling, Blasting, 
Roads, Sewers, Viaducts, Bridges, 
Foundations, Excavations and Con¬ 
crete Work on all Const., Hod Car¬ 
riers’, Bldg, and Common Laborers’ 
Local Union No. 17 v. Mason & 
Hanger Co., C.A.N.Y., 217 F.2d 687, 
certiorari denied 75 S.Ct. 604, 349 
U.S. 916, 99 L.Ed. 1249—Costanzo 
Coal Min. Co. v. Weirton Steel Co., 

C. C,A.WVa., 160 F.2d 929, certio¬ 
rari denied 66 S.Ct. 147, 326 U.S. 
765, 90 L.Ed. 460. 

Valentine v. Powers, D.C.Neb., 
85 F.Supp. 732. 

Mason v. Royal Indemnity Co., 

D. C.Ga., 1 F.R.D. 176. 

Right of agent to maintain action on 
contract made by him for principal 
see Agency § 303 a (3) (b). 

Prime contractor is entitled to 
prosecute action to recover amounts 
allegedly due under construction con¬ 
tract, notwithstanding subcontrac¬ 
tors were to receive all of the avails 
of the suit and were to indemnify 
prime contractor against costs and 
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expense and other hazards of the lit¬ 
igation. 

U.S.—J. W.’Terteling & Sons v. Cen¬ 
tral Neb. Public Power & Irr. Dist., 
D.C.Neb., 8 F.R.D. 210. 

Attorney in fact 

(1) An association which issued a 
policy insuring against loss resulting 
from operation of an automobile, and 
which did so as attorney in fact for 
an interinsurance exchange, was a 
person with whom or in whose name 
a contract was made for the benefit 
of another and as such entitled to 
bring an action for a decree declar¬ 
ing it not liable under the policy. 
U.S.—^Farmers Underwriters Ass’n v. 

Wanner, D.C.Idaho, 30 F.Supp. 368. 

(2) On the other hand, an attorney 
in fact for reciprocal Insurance ex¬ 
change was held not a party with 
whom or in whose name contract 
was made for benefit of another, 
where policies were executed by it 
for, and in the name of, the exchange 
and not with or in its name. 

U.S.—U. S. Epperson Underwriting 
Co. V. Jessup, D.C.Ga., 22 F.R.D. 
336, affirmed, C.A., 260 F.2d 355. 

40. U.S.—Coxhead v. Winsted Hard¬ 
ware Mfg. Co., D.C.Conn., 4 P.R.D. 
448. 

41. U.S.—Coxhead v. Winsted Hard' 
ware Mfg. Co., supra. 
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The United States and not the collector of internal 
revenue is the real party in interest and the party 
entitled to maintain an action on an abatement bond 
naming the collector as obligee and given to stay 
the collection of taxes.^2 jn an action on a payment 
bond of a public works contractor, instituted in the 
name of the United States for the use of the con¬ 
tractor's supplier, the supplier is the real party 
in interest.^^ 

This provision of the Rule will not enable a labor 
union, which has entered into an agreement with 
employers for the employers to pay stipulated wages 
to such members of the union as accept employment 
on those terms, to maintain an action to recover 
the wages due the employees but the union may 
maintain an action in its own name to enforce, or 
restrain the violation of, provisions of an agreement 
between it and employers in which it has a direct 
interest, that is, which are of consequence to the 
union as an organization, and hence it may main¬ 
tain an action for a judgment declaring the proper 
construction of the agreement with respect to 
wages.^5 The provision enables an employer's as¬ 
sociation which was the duly authorized agent for 
its members to bring an action against a labor union 
for a declaratory judgment with respect to a col¬ 
lective bargaining agreement entered into between 
the association and the union.^s 

A third party for whose benefit a contract was 


made is a real party in interest who may sue thereon 
in his own name.^*^ A vendor seeking to enforce his 
right to the proceeds of a fire policy obtained by 
the vendee and payable to the vendee and vendor 
as their interests appear is the real party in inter- 
est.'^s The beneficiary of a policy insuring the life 
of a mortgagor under a purchase money contract 
is a#real party in interest who may maintain an 
action to reform the policy.^^ 

§ 58. -Executors and Administrators 

An executor or administrator may sue In his own 
name in a federal district court with respect to the es¬ 
tate he Is administering. 

Under Federal Rules of Civil Procedure, Rule 17 
(a), 28 U.S.C.A., an executor or administrator may 
sue in his own name in a federal district court 
with respect to the estate he is administering, with¬ 
out joining with him the party for whose benefit the 
action is brought,50 and in bringing or defending a 
suit for the estate which he represents, an executor 
or administrator is a real party in intcrest.^^ 

§ 59. - Guardians and Wards 

A guardian may sue In his own name with respect 
to the affairs of his ward without Joining the ward. 

A guardian may sue in his own name in a fed¬ 
eral district court with respect to the affairs of his 
ward without joining the ward.®^ The United 


Whether or not considered trustee of 
express trust 

TJ.S.—Coxhead v. Winsted Hardware 
Mfff. Co., supra. 

Contract euforceahle In Its entirety 
Where contract with sales manager 
was also Intended for direct benefit 
of salesmen, the sales manager could 
enforce contract in its entirety even 
though he would hold recovery for a 
number of salesmen as beneficial 
owners. 

XJ.S.—Coxhead v. Winsted Hardware 
Mfg. Co., supra. 

42. TJ.S.—^U. S. V. Morrisdale Coal 
Co., D.C.Pa., 46 F.Supp. 366, af¬ 
firmed, C.C.A., 135 F.2d 921, certio¬ 
rari denied Morrisdale Coal Co. v. 
TJ. S., 64 S.Ct. 64, 320 U.S. 766, 88 
L..Bd. 461. 

43. TJ.S.—^U. S., to Use and Benefit 
of Flatten, v. Bush Const. Co., D.C. 
Mich., 109 F.Supp. 378. 

44. U.S.—^Milk Wagon Drivers Un¬ 
ion of Chicago, Local 763 v. Asso¬ 
ciated Milk Dealers, D.C.I11., 42 F. 
Supp. 584. 

45. U.S.—Milk Wagon Drivers Un¬ 
ion of Chicago, Local 763 v. Asso¬ 
ciated Milk Dealers, supra. 

46. U.S.—^Employing Plasterer's 

Ass'n of Chicago v. Operative, 


Plasterers and Cement Masons In¬ 
tern. Ass'n of U. S. and Canada, D. 
C.Ill., 172 F.Supp. 337. 

47. U.S.—^Massachusetts Bonding & 
Insurance Co. v. Feutz, C.A.Mo., 
182 F.2d 752. 

Campbell Soup Co. v. Dlehm, D. 

C. Pa., Ill F.Supp. 211. 

Mason v. Royal Indemnity Co., 

D. C.Ga., 1 F.R.D. 176. 

48. U.S.—Langhorne v. Capital Fire 
Ins. Co. of California, D.C.Minn., 
54 F.Supp. 771, affirmed, C.C.A., 146 
F.2d 237. 

49. U.S.—-Broldy v. State Mut. Life 
Assur. Co. of Worcester, Mass., C. 
A.N.T., 186 P.2d 490. 

60. U.S.—Breeden v. Atlantic Coast 
Line R. Co., D.C.S.C., 86 F.Supp. 
964-O-affe v. Philadelphia & W. R. 
Co., D.C.Pa., 80 F.Supp. 416—^Mc¬ 
Williams V. Dawson, D.C.Tex., 48 
F.Supp. 538. 

Banks v. Employers’ Liability 
Assur. Corporation, Limited, of 
London, England, D.C.Mo., 4 F.R. 
D. 179. 

Right of personal representative of 
decedent to maintain action on 
causes connected with the estate 
generally see Executors and Ad¬ 
ministrators §§ 688-692. 
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Personal representative of decedent 
as proper and necessary party m 
action or suit in w’hich decedent's 
estate is involved generally see 
Executors and Administz'ator’s §§ 
737-751. 

51. U.S.—Breeden v. Atlantic Coast 
Line R. Co., D.C.S.C., 86 F.Supp. 
964—Jaffe v. Philadelphia & W. R. 
Co., D.C.Pa., 80 FSupp. 416—Su- 
ders V. Campbell, D.C.Pa., 73 F. 
Supp. 112—Twigg V. Flynn, D.C. 
Fla., 68 F.Supp. 23—O'Donnell v. 
Hayden Truck Lines, D.C.Conn., 
61 F.Supp. 823. 

52. U.S.—U, S. V. Allbaugh, D.C. 
Neb., 83 F.Supp. 109, modified on 
other grounds, C,A., 184 F.2d 109, 
certiorari denied 71 S.Ct. 281, 340 
U.S. 905, 95 L.Ed. 656—Buchele v. 
Trucking, Inc., D.C.Mich., 67 F. 
Supp. 954. 

Natural gaardian 

Where law of foreign country in 
which plaintiff was resident and of 
which plaintiff was a citizen placed 
plaintiff in position of natural guard¬ 
ian of plaintiff's daughter and made 
relationship between plaintiff and 
plaintiff’s minor daughter similar to 
relationship of trustee and cestui que 
trust, and gave plaintiff an interest 
In notes and income from notes, 
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States may sue as the guardian of Indians and 
trustee of their lands in an action to recover an 
enforceable debt owing an Indian lessor imder the 
terms of a lease.^^ 

§ 60. - Party Authorized by Statute 

A party authorized by statute may sue in his own 
name in a federai district court. 

Under the Federal Rules of Civil Procedure, 
Rule 17 (a), 28 U.S.C.A., a party authorized by stat¬ 
ute may sue in his own name in a federal district 
court, without joining with him the party for whose 
benefit the action is brought,64 and the person so 
authorized is the real party in interest.55 This pro¬ 
vision of the Rules does not modify or repeal a pro¬ 
vision in a local statute specifying the party author¬ 
ized to bring an action for wrongful death.56 It 
permits an employer’s association which was the 
duly authorized agent for its members to bring an 
action against a labor union for a declaratory judg¬ 
ment with respect to a collective bargaining agree¬ 
ment entered into between the association and the 
union.57 

§ 61. Holder of Title 

In fleneral, a person who holds the title to property 
Is a real party In interest In whose name an action 
may be prosecuted In the federal courts with respect 
thereto. 

Generally, an action with respect to property may 
be maintained in the federal courts in the name of 
the person having legal title, even though it is 


brought for the benefit of another.58 

Transferee, One to whom the title to property 
has been transferred is the real party in interest 
entitled to maintain an action to establish title 
thereto, and right to possession thereof.59 Where 
legal title to a building has been conveyed by a 
receiver to a new corporation, such corporation is 
the real party in interest in whose name an action 
for damage to the building by a lessee should be 
brought.®<^ Where, however, a transfer of property 
was without consideration and no title passed to the 
transferee, it being a simulation made as a con¬ 
venience to save the transferor the trouble of ap¬ 
pearing in court, the transferee is a mere agent to 
bring suit and is not a real party in interest entitled 
to maintain an action with respect to the property.®^ 

One to whom a stock certificate has been indorsed 
and delivered is the real party in interest in an action 
to test the legality of a recapitalization of the cor¬ 
poration, even though the certificate stands in the 
name of another, where a state law provides that 
such indorsement and delivery pass legal title to 
the transferee.®2 

§ 62. -Trustees and Trust Beneficiaries 

A trustee of an express trust may sue In his own name 
without joining the beneficiary. 

A trustee of an express trust is expressly au¬ 
thorized under Federal Rules of Civil Procedure, 
Rule 17 (a), 28 U.S.C.A., to sue in his own name 


plaintiff was entitled as real party 
in Interest to sue on notes in her 
own name without joining her daugh¬ 
ter. 

U.S.—Chuchuru v. Chutchurru, C.A. 
Colo., 186 F.2d 62. 

53. U.S.—U. S. V. Allbaugh, D.C. 
Neb., 83 PSupp. 109, modified on 
other grounds, C.A., 184 P.2d 109, 
certiorari denied 71 S.Ct. 281, 640 
U.S. 905, 96 L..Bd. 666. 

54. U.S.—Rock Drilling, Blasting. 
Roads, Sewers, Viaducts, Bridges, 
Foundations, Excavations & Con¬ 
crete Work, etc., Local Union No. 
17 V. Mason & Hanger Co., C.A.N. 
T., 217 P.2d 687, certiorari denied 
76 S.Ct. 604, 349 U.S. 916, 99 L.Ed. 
1249—^.®tna Cas. & Sur. Co. v. U. 
S.. P.O.Dept., C.A.N.T., 170 P.2d 
469. amrmed 70 S.Ct. 207, 338 U.S. 
366, 94 L.Ed. 171, 12 A.L.R.2d 444 
—^Mid-Continent Pipe Line Co. v. 
Hargrave. C.C.A.Okl., 129 P.2d 666, 

King V. Cairo Elks Home Ass'n, 
D.C.I11., 146 F.Supp. 681—United 
Auto. Workers Amalgamated Lo¬ 
cal No. 286 V. Wilson Athletic 
Goods Mfg. Co.. D.C.I11., 119 F. 
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Supp. 948—Suders v. Campbell, D. 

C. Pa., 73 F.Supp. 112. 

Braun v. HAssenstein Steel Co., 

D. C.S.D,. 21 F.R.D. 343—Shumate 
V. Wahlers, D.C.Mich., 19 F.R.D. 
173—McNichols v. Lennox Furnace 
Co., D.C.N.Y., 7 F.R.D. 40. 
Employer who had collected, and 

in some instances paid, nonresident 
fishing license fees due from its em¬ 
ployers did not qualify as person 
suing in place of “taxpayer” who is 
given remedy by statute in suit to 
recover portion of license fee held to 
be unconstitutional. 

U.S—^Pacific American Fisheries v. 
MuHaney, D,C.Alaska, 106 F.Supp. 
907. 

55. U.S.—McNichols v. Lennox Fur¬ 
nace Co., D.C.N.Y., 7 F.R.D. 40. 

66. D.C.—Paris v. Braden, 234 P.2d 
40, 98 U.S.APP.D.C. 219. 

Personal representative as person 
authorized under wrongful death 
statute to maintain action for 
death of decedent see Death § 68. 

57. U.S.—^Employing Plasterer's 
Ass’n of Chicago v. Operative 
Plasterers and Cement Masons In- | 
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tern. Ass’n of U. S. and Canada, 
D.C.Ill., 172 F.Supp. 337. 

58. U.S.—^Dixey v. Federal Compress 
& Warehouse Co., C.C.A.Ark„ 132 
F.2d 275. 

59. U.S.—Daly Bros. Shoe Co. v. H. 
Jacob & Sons, D.C.Pa., 49 F.Supp. 
118. 

Corporate transferee 
Where chairman of board of direc¬ 
tors of plaintiff company acquired 
title to property and transferred his 
title to it, it was the “real party in 
interest” in action to establish title 
and right of possession to such prop¬ 
erty. 

U.S.—^Daly Bros. Shoe Co. v. H. Jacob 
& Sons, supra. 

60. U.S.—^New Rawson Corporation 
V. U. S., D.C.Mass., 56 F.Supp. 291. 

61. U.S.—Archie v. Shell Oil Co., D. 
C.La., 110 F.Supp. 542, affirmed, C. 
A., 210 F.2d 663, certiorari denied 
75 S.Ct. 64, 348 U.S. 843, 99 L.Ed. 
665, rehearing denied 75 S.Ct. 126, 
348 U.S. 884, 99 L.Ed. 696. 

62. U.S.—^Dunn v. Wilson & Co., D. 
C.Del., 61 F.Supp. 665. 
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without joining the beneficiary.^^ In order that 
one may be a trustee authorized to sue, however, 
there must be an actual conveyance or transfer 
of the subject matter of the trust, which must be 
definite or definitely ascertainable from facts exist' 
ing at the time of the creation of the trust, and hence 
one who has neither legal nor equitable title to the 
claim sued on is not a trustee of an express trust 
within the Rule.^4 The trustee, rather than the 
trust itself, is the proper party to the action.^5 

Where an injured employee is paid workmen’s 
compensation and, under the substantive law of the 
state, both the employee and his employer or the 
insurance carrier are vested, as trustees of an ex¬ 
press trust, with title to, and ownership of, any 
cause of action which may exist against a third 


person for the employee’s injuries, either the em¬ 
ployee or the employer-insurer, as trustee, may 
maintain an action in the federal courts against the 
third person for the injury.®® 

A trustee appointed for a railway company by 
decree of a federal court is the real party m interest 
in an action brought against the company for 
damages sustained in a grade crossing accident.®*^ 
A trustee appointed in a corporate reorganization 
proceeding has no title to claims against a trustee 
under a trust indenture for failure to prevent the 
debtor from violating covenants of the identure to 
the damage of the debenture holders, and he is 
not the real party in interest to maintain an action 
to enforce claims of the debenture holders for such 
violation.®® 


63. TJ.S.—^Delzell v. Raver, D.C.Or., 
97 F.Supp. 893—^U. S. v. AUbaugh, 
D.C.Neb., 83 P.Supp. 109, modified 
on other grounds, C.A., 184 P.2d 
109, certiorari denied 71 S.Ct. 281, 
340 U.S. 905, 95 L.Ed. 655. 

Attorney in fact 

(1) An association which issued a 
policy insuring against loss result¬ 
ing from operation of an automo¬ 
bile, and which did so as attorney 
in fact for an interinsurance ex¬ 
change, was held trustee of an ex¬ 
press trust and as such entitled to 
bring an action for a decree to the 
effect that it was not liable under 
policy. 

U.S—Farmers Underwriters Asa’n v. 
Wanner, D.C.Idaho, 30 P.Supp. 368. 

(2) On the other hand, an attorney 
in fact for a reciprocal exchange 
was held not trustee of express trust 
within Rule, where power of attorney 
bound it to act for the exchange and 
not for itself, did not expressly vest 
it with title to anything save its own 
commissions and nowhere referred to 
it as a trustee, limited its power to 
invest the exchange’s funds to secu¬ 
rities approved by advisory commit¬ 
tee of subscribers, prohibited it from 
calling on subscribers for amounts 
with which to pay excess losses with¬ 
out the consent of subscribers’ com¬ 
mittee, and provided for termination 
of power on five days notice. 

U.S.—^U. S. V. Epperson Underwrit¬ 
ing Co. V. Jessup, D.C.Ga., 22 F.R.D. 
336, affirmed, C.A,, 260 P.2d 355. 

Trustee of baak 

An action to recover proceeds of 
two life policies, which had alleged¬ 
ly been assigned to bank, being liqui¬ 
dated, as collateral for insured’s in¬ 
debtedness, may be prosecuted by 


trustee of bank, in his individual ca¬ 
pacity. 

U.S—Lincoln Nat. Life Ins. Co. v. 

Horwich, C.C.A.I11., 115 P.2d 892. 
Persons held trustees of express 
trusts 

Owners of warehouse receipts who 
received advancement from an in¬ 
surer for loss of cotton which was 
destroyed hy fire while it was stored 
m warehouse, on condition that 
owners would repay insurer to ex¬ 
tent of owners’ recovery from third 
persons for the loss sustained, were 
“trustees of an express trust” and 
as “real parties in interest” could 
maintain action against warehouse¬ 
man for its failure to collect insur¬ 
ance which it had procured on cot¬ 
ton stored in its warehouse. 

U.S.—^Dixey v. Federal Compress & 
Warehouse Co., C.C.A.Ark., 132 P. 
2d 275. 

Persons held not trustees of express 
trusts 

(1) Where insurance carrier, which 
had paid workmen’s compensation to 
injured employee, attempted to re¬ 
cover the amount paid by agreeing 
with employee that if he would bring 
action against the third person re¬ 
sponsible for his injuries, he could 
recover and hold for the carrier all 
sums to which it was entitled by vir¬ 
tue of subrogation rights, the in¬ 
jured employee was not a trustee of 
an express trust for such sums so as 
to be entitled to maintain an action 
therefor. 

U.S.—Sunray Oil Corp. v. Allbritton, 
C.A.Tex„ 187 P.2d 476, rehearing 
denied 188 P.2d 761, certiorari de¬ 
nied 72 S.Ct. 61, 342 U.S. 828, 96 
L.Ed. 626. 

(2) Trust was not formed between 
employer and its fishermen from 


whom it had collected, and in some 
instances paid, nonresident fishing 
license fees due from its employees 
so as to entitle it to maintain action 
to recover portion of license fee held 
to be unconstitutional. 

U S.—Pacific American Fisheries v. 
Mullaney, U.C.Alaska, 105 P.Supp. 
907. 

64. U S.—First Nat. Bank of Bloom- 
ingdale v. Manufacturers Trust 
Co., D.C.N.J., 2 F.RD. 125. 

Transfer held not shown 

(1) Provisions of bank's bond as to 
how money recovered by either bank 
or its corporate surety on account of 
any loss by bank after payment of its 
claim by surety should be shared be¬ 
tween them did not effect transft-r 
of any property right and hence did 
not make bank trustee of “expre.ss 
trust." 

—^Pirst Nat. Bank of Blooming- 
dale V. Manufacturers Trust Co., 
supra. 

(2) Where deposit agreement pro¬ 
vided that legal title should not puss 
to bondholders protective committee 
in any capacity, there was no express 
“trust” enabling committee to main¬ 
tain in its own name action on be¬ 
half of bondholders. 

U.S.—Clark v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 45 F. 
Supp. 820. 

65. U.S.—Herschel California Fruit 
Products Co. V. Hunt Foods, D.C. 
Cal., 119 P.Supp. 603. 

66. U.S.—Jenkins v. Westinghou.'ne 
Elec. Co., D.C.Mo., 18 P.R D. 267. 

67. U.S.—^Wagner v. New York, O. 
& W. Ry., D.C.Pa., 146 FSupp. 926 

68. U.S.—Clarke v. Chase Nat. Bank 
of City of New York, C.C.A.X.Y., 
137 P.2d 707. 
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D. CLASS ACTIONS 

I. In General 


§ 63. Nature, Purpose, and Origin 

A class action is one In which one or more members 
of a numerous class, having a common interest, may 
sue in behalf of themselves and all other members of the 
class and thus avoid a multiplicity of suits. 

A class action is one in which one or more mem¬ 
bers of a numerous class, having a common interest, 
may sue in behalf of themselves and all other mem¬ 
bers of the class.®9 Such actions are sometimes 
called ^'creditors suits,” and sometimes are called 
‘‘stockholders suits.”'^^^ 

The class suit was an invention of equity, moth¬ 
ered by the practical necessity of providing a proce¬ 
dural device so that mere numbers would not disable 
large groups of individuals united in interest from 
enforcing their equitable rights or grant them im¬ 
munity from their equitable wrongs.^i Also, class 
actions grew out of the necessity to do justice in 


situations where, by strict application of the rules 
of law, only those in interest were permitted to be 
actual parties to an action.'^^ xhe advantage of a 
class action device, when the tests of adequacy of 
representation are met, is not only that the members 
of the class are saved the cost and trouble of fil¬ 
ing or defending separate suits, or of all joining or 
being joined as parties in one suit, but the opposing 
party is entitled to the advantage of being free 
from the harassment of litigation in the future in¬ 
volving the same obligation and right. 

Prevention of multiplicity of suits. One of the 
purposes of a class action is to prevent a multi¬ 
plicity of suits.74 Thus, class action practice is 
intended to prevent permitting defendant to con¬ 
test liability with each claimant in a single, separate 
action, *^5 thereby giving defendant an advantage 


69. IT.S.—Farmers Co-op. Oil Co. v. 
Socony-Vacuum Oil Co., D.C.Iowa, 
43 F.Supp. 736, 737, modified on 
other grounds, C.C.A., 133 F.2d 101 
—Huester v. Gllmour, D.C.Pa., 13 
F.Supp. 630, 631. 

Seminole Securities Co. v. South¬ 
ern L. Ins. Co., C.C.N.C., 182 F. 
85, 96. 

Class suits generally: 

In civil actions see Parties §§ 13- 
16. 

In equity see Equity §§ 146, 164. 
Other definitions 

(1) “This phrase [class actions] is 
commonly used to describe actions 
where several of a class are allowed 
to loin, as well as in Its closer sense 
of reference to cases where they 
have the right to represent all.” 

U.S.—^Eberhard v. Northwestern Mut. 

Life Ins. Co., Ohio, 241 F. 353, 366, 
154 C.C.A. 233. 

(2) ”A class action is an action 
brought in behalf of other persons 
similarly situated.” 

U.S.—Mitchell v. Wright, D.C.Ala., 62 
F.Supp. 680, 682, reversed on other 
grounds, C.C.A., 164 P.2d 924, cer¬ 
tiorari denied 67 S.Ct. 96, 329 U.S. 
733, 91 L.Ed. 633. 

(3) Class action or suit defined 
generally see the C.J.S. definition 
Class. 

Derivative snit 

“A class action is more in the na¬ 
ture of a derivative suit, where a 
member of a class may proceed for 
the benefit of all, where all have a 
common interest.” 

U.S.—^Anderson v. Abbott, D.C.Ky., 
61 F.Supp. 888, 902. 


70. U.S.—^Farmers Co-op. Oil Co. v. 
Socony-Vacuum Oil Co., D.C.Iowa, 
43 F.Supp. 736, modified on other 
grounds. C.C.A., 133 F.2d 101. 

Seminole Securities Co. v. South¬ 
ern L. Ins. Co., C.C.N.C.. 182 F. 
85, 96. 

Class actions In behalf of stockhold¬ 
ers see infra §§ 82-91. 

Creditors’ suits defined see Credi¬ 
tors’ Suits § 1. 

71- U.S.—Hansberry v, Lee, Ill., 61 
S.Ct. 115, 311 U.S. 32, 86 L.Ed. 22, 
132 A,L R. 741. 

Kentucky Home Mut. Life Ins. 
Co. V. Duling, C.A.Tenn., 190 F.2d 
797—System Federation No. 91, Ry. 
Emp. Dept., American Federation 
of Labor v. Reed, C.A.6, 180 F.2d 
991—Montgomery Ward & Co. v. 
Langer, C.C.A.Mo., 168 F.2d 182. 
Class or representative suits under 
equity practice see Equity § 164. 
Creature of equity 

U.S.—^Edgerton v. Armour & Co., D. 

C.Cal., 94 F.Supp. 649. 

Bexuedy not restricted 

The development of the class suit 
principle was for benefit of those 
claimants who, having a good cause 
of action in themselves, could not 
avail themselves of it because of re¬ 
quirement of joining of others whom 
it was impracticable to join, and its 
purpose is not to restrict remedy of 
such claimants and deprive them of 
an individual cause of action there¬ 
tofore enjoyed. 

U.S.—Glesecke v. Denver Tramway 
Corp., D.C.Del., 81 F.Supp. 967. 
“Virtue representation doctrine” 
was bom as a means of accomplish¬ 
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ing justice in suits where equity and 
good conscience required the com¬ 
pulsory joinder of all interested per¬ 
sons, but impossibility or impracti- 
cality precluded such joinder. 

U.S.—Matthies v. Seymour Mfg. Co., 
D.C.Conn., 23 F.R.D. 64. 

72. U.S.—Rank v. Krug, D.C.Cal., 90 
F.Supp. 773. 

73. U.S.—Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

74- U.S.—^Kainz v. Anheuser-Busch, 
Inc., C.A.I11., 194 F2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 
820, 97 L.Ed. 638—Weeks v. Bare- 
co Oil Co., C.C.A.I11., 126 F.2d 84. 

Lucy V. Adams, D.C.Ala., 134 P. 
Supp. 236, affirmed, C.A, 228 F2d 
619, certiorari denied 76 S.Ct. 790, 
351 U.S. 931, 100 LEd. 1460. 

D.C.—^Knowles v. War Damage Corp., 
83 App.D.C. 388, 171 P.2d 15, cer¬ 
tiorari denied 69 S.Ct. 604, 336 U.S. 
914, 93 L.Ed. 1077. 

One common final judgment 

The purpose of a class action is to 
enable the court to determine finally 
the rights of a numerous class of in¬ 
dividuals by one common final judg¬ 
ment. 

U.S.—Mitchell v. Wright, D.C.Ala., 
62 F.Supp. 680, reversed on other 
grounds, C.C.A., 164 P.2d 924, cer¬ 
tiorari denied 67 S.Ct. 96, 329 U.S. 
733, 91 L.Ed. 633—^Farmers Co-op. 
Oil Co. V. Socony-Vacuum Oil Co., 
D.C.Iowa, 43 F.Supp. 736, modified 
on other grounds, C.C.A., 133 P.2d 
101 . 

75. U.S.—Weeks v. Bareco Oil Co., 
C.C.A.I11., 126 P.2d 84. 
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equivalent to closing the door of justice to all small 
claimants.'^ 6 

What constitutes class** A “class” for purposes 
of representation is a group of persons whose inter¬ 
ests in the questions at issue in the proceedings are 
so closely similar that an adequate representation of 
the legal position of one of them will accomplish 
the same purpose as would be achieved were all of 
them present and participating in the proceedings^ 
The “class” consists of those represented, not the 
representatives aloneS^ 

Designation by party not controlling. Whether 
a suit is a “representative suit” depends on the 
attending facts, and not on the fact that plaintiff so 
designates itS^ 

Title of action. Where a certain person is sued 
as a representative, in order to bind the interests 
of those in whose behalf he is alleged to act it is ele¬ 
mentary that the title of the action must indicate 
that he is being sued in his representative, as dis¬ 
tinguished from his individual, capacity.80 

Client solicitation. The permissive use of class 
actions was never intended as a device to enable 


client solicitation, and it should not be permitted to 
be used for that purpose.81 

§ 64. Right to Bring Class Action in General 

Provision Is made by the Federal Rules of Civil Pro¬ 
cedure for the prosecution of class actions when the 
character of the right sought to be enforced by or against 
the class is as specified in the Rules. 

Rule 23 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., relating to class actions, authorizes 
the maintenance of such actions under the condi¬ 
tions prescribed.82 A class suit is proper where the 
question is one of common or general interest and 
one or more sue or defend for the benefit of the 
whole, or parties form a voluntary association and 
those who sue or defend may fairly be presumed to 
represent the rights of the whole, or where parties 
are very numerous and, although they have separate 
interests, it is impracticable to bring them all before 

the court. 8 3 

Rule 23 (a) is to be applied under equitable prin¬ 
ciples, and no hard and fast statement can be made 
as to its application which will fit every situation 


76- U.S.—Weeks v. Bareco Oil Co., 
supra. 

77. U.S.—^Matthies v. Seymour Mfg. 
Co., D.C.Conn., 23 F.R.D. 64. 

78* U.S.—^Matthies v. Seymour Mfg, 
Co., supra. 

79- U.S.—Pacific Fire Ins. Co. v. 
Reiner, D.C La., 45 F.Supp. 703. 

Oppenheimer v. F. J. Toungr & 
Co., D.C.N.Y., 3 F.R.D. 220. 

Class alleg'atlons In complaint will 
not constitute it a class action un¬ 
less the intrinsic character of the ac¬ 
tion is such as to warrant plaintiffs 
bringing it in a representative capac¬ 
ity. 

U.S.—Speed v. Transamerlca Corp., D. 
C.Del., 5 F.R.D. 66. 

80. U.S.—Spanner v. Brandt, D.C.N. 
T., 1 FR.D. 655. 

81. U.S —Bairn & Blank, Inc. v. 
Warren-Connelly Co., D.C.N.Y., 19 
F.R.D. 108. 

82. U.S.—^Tunstall v. Brotherhood of 
Locomotive Firemen and Engine- 
men, C.C.A.Va., 148 P.2d 403— 
American Brake Shoe & Foundry 
Co. V. Interborough Rapid Transit 
Co., C.C.A.N.Y., 122 P.2d 454. 

U. S. v. Ascher, D.C.Cal., 41 F. 
Supp. 896—McDaniel v. Board of 
Public Instruction for Escambia 
County, D.C.Fla., 39 F.Supp. 638— 
Lissauer v. Bertles, D.C.N.Y., 37 
F.Supp. 881—Waybrlght v. Colum¬ 
bian Mut. Life Ins. Co., D.C.Tenn., 
30 F.Supp. 886, affirmed, C.C.A., 122 
F.2d 245. 


Oppenheimer v. F. J, Young & 
Co., D.C.N.Y., 3 P.R.D. 220. 

Class or representative suits under 
equity practice see Equity § 164. 
Action held not class action 
U.S.—^American Newspaper Guild v. 
Mackinnon, D.C,Utah, 108 F.Supp 
312. 

Durkin v. John Hancock Mut. 
Life Ins. Co., D.C.N.Y., 11 F.R.D. 
147. 

Action maintainable only as “class 
action” 

An action for the benefit of many 
others who are not made parties 
can be maintained only on the the¬ 
ory of a “class-action” within con¬ 
templation of Rule 23 (a). 

U.S.—^Milk Wagon Drivers' Union of 
Chicago, Local 763, v. Associated 
Milk Dealers, D.C.I11., 39 F.Supp. 
671. 

Restatement of former Equity Rnle 
Rule 23 <a) is a substantial re¬ 
statement of former Equity Rule 38 
with a provision to clarify the class¬ 
es of rights which may be involved. 
U.S.—Rank v. Krug, D.C.Cal., 90 F. 
Supp. 773. 

Fla.—City of Lakeland v. Chase Nat. 

Co., 32 So.2d 833, 159 Fla. 783. 
Restoration of trust funds 

Suit by beneficiary of trust as rep¬ 
resentative of all beneficiaries there¬ 
of seeking to have trust funds alleg¬ 
edly wrongfully diverted restored to 
trust estate and the estate admin¬ 
istered in court constituted a class 
suit which could be maintained by 
one or more of the class. 
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, U.S —Boesenberg v. Chicago Title & 
Trust Co., C.C.A.I11.. 128 F.2d 245, 
141 A.L.R. 565. 

Prior to adoption of Equity Rule 23 

(1) Class actions have long been 
recognized in federal jurispz*udence. 
U.S.—King V. Realty Mortg. Co., C. 

C.A.Ala., 107 F.2d 90, certiorari de¬ 
nied 60 S.Ct. 712, 309 U.S. 673, 84 
LEd. 1018. 

(2) They were authorized in fed¬ 
eral suits in equity, and particularly 
under former Equity Rules, Rule 3S. 
U.S.—Supreme Tribe of Bon Hur v. 

Cauble, Inc., 41 S.Ct. 338, 255 U.S. 
356, 65 L.Ed. 673. 

Monarch Anthracite Mining Co. 
V, Coffin, C.C.A.Pa., 102 F.2d 337. 

Buck V. Harton, D.C.Tenn., 33 F. 
Supp. 1014. 

(3) Class actions were also avail¬ 
able under the conformity statute 
when such actions were recognized 
by local laws. 

U.S.—Brusselback v. Cago Corpora¬ 
tion, D.C.N.Y., 14 F.Supp. 903, re¬ 
versed on other grounds, C.C.A., So 
F.2d 20, certiorari denied Cago Cor¬ 
poration v. Brusselback, 57 S.Ct. 
Ill, 299 U.S. 586, SI L.Ed. 432— 
Cherry v. Howell, D.C.N.y., 4 F. 
Supp. 597. 

83. U.S.—Smith v. Swormstedt, 
Ohio, 16 How. 288, 14 L.Ed. 942. 

Tunstall v. Brotherhood of Loco¬ 
motive Firemen and Enginemen, C. 
C.A.Va., 148 F.2d 403. 

Fitzgerald v. Dillon, D.C.N.Y., 92 
F.Supp. 681. 
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which might arise.84 The Rule merely permits 
class suits of a limited nature to be brought in a 
limited manner,85 and in order that such actions may 
be maintained, it is essential that the character of the 
right sought to be enforced for or against the class 
be of the type prescribed by the Rule.86 A class 
action may be maintained only where the granting 
of class relief seems likely to serve some useful 
legal purpose, such as to prevent a multiplicity of 

suits.S7 

Plaintiffs or defendants. Class suits may be main¬ 
tained under proper circumstances whether brought 
by plaintiffs, or against defendants, as a class.88 

Construction, Rule 23 providing for class ac¬ 
tions should receive a liberal construction,89 and it 
should not be loaded down with arbitrary and tech¬ 
nical restrictions.^® 

Equitable or legal relief sought. This Rule does 
not limit or restrict the right to bring class suits 
in proper cases as previously provided by the former 


Equity Rule.^i It has also been held that Rule 23 
(a) does not enlarge the ancient equity jurisdiction 
so as to make subject to a class action causes of ac¬ 
tion at law which are triable to a jury,®2 so that an 
action against several defendants for tort based on 
libels published at different times could not be 
brought as a class action.®® On the other hand, it 
has been held that the courts should disregard the 
ancient and often arbitrary distinctions between ac¬ 
tions at law and suits in equity and permit the Rule 
to operate in all cases to which it justly and soundly 
may be applied.®4 Consequently, an action for libel 
against numerous defendants was considered prop¬ 
erly brought as a class action.®® 

Existence of class, A class action must be brought 
in behalf of persons similarly situated, and there 
must be more than a likelihood that there are such 
other persons similarly situated; the situation must 
actually exist, and the “class^* must be a reality, not 
a possibility.®® 


84. U.S.—Rank v. Krug, D.C.Cal., 
90 P.Supp. 773. 

85. U.S.—Grand Rapids Furniture 
Co. V. Grand Rapids Furniture Co., 
C.C.A.I11., 127 F,2d 246. 

Mat law Corp. v. War Damage 
Corp., D.C.Ind., 7 F.R.D. 349, af¬ 
firmed, C.C.A., 164 F.2d 281, certio¬ 
rari denied 68 S.Ct. 744, 333 U.S. 
863, 92 L.Ed. 1142. 

86. U.S.—^Milk Wagon Drivers’ Un¬ 
ion of Chicago, Local 753, v. As¬ 
sociated Milk Dealers, D.C.Ill., 39 
FSupp. 671—^McDaniel v. Board of 
Public Instruction for Escambia 
County, D.C.Fla., 39 F.Supp. 638. 

87. U.S.—Lucy v. Adams, D.C.Ala., 
134 F.Supp. 235, affirmed, C.A., 228 
F.2d 619, certiorari denied 76 S.Ct. 
790, 351 U.S. 931, 100 L.Ed. 1460. 

88. U.S.—Supreme Tribe of Ben Hur 
V. Cauble, Ind., 41 S.Ct. 338, 266 U. 
S. 356, 66 L.Bd. 673. 

Battles V. Braniff Airways, C.C. 
A.Tex., 146 P.2d 336, certiorari de¬ 
nied 65 S.Ct. 1411, 326 U.S. 871, 89 
L.Bd. 1990. 

89. U.S.—^McGrath v. Tadayasu Abo, 
C.A.Cal., 186 F.2d 766, certiorari 
denied 72 S.Ct. 38, 842 U.S. 832, 96 
L.Ed. 629, and 72 S.Ct. 40, 342 U.S. 
832, 96 L.Ed. 629—Culver v. Bell & 
Loffland, C.A.9, 146 F.2d 29. 

“The history of class suit litiga¬ 
tion, its development over a century 
of growth, the origin and status of 
present Rule 23 of the Federal Rules 
of Civil Procedure, are all persuasive 
of the necessity of a liberal construc¬ 
tion of this Rule 23, and its applica¬ 
tion to this class of action. It should 
be construed to permit a class suit { 


where several persons Jointly act to 
the injury of many persons so nu¬ 
merous that their voluntarily, unan¬ 
imously Joining in a suit is conced- 
edly improbable and Impracticable. 
Under such circumstances, injured 
parties who are so minded, may pre¬ 
sent the grievance to a court on be¬ 
half of all, and remaining members 
of class may Join as they see fit.” 
U.S.—Weeks v. Bareco Oil Co., C.C. 
A.I11., 126 F.2d 84, 88. 

90. U.S.—^Montgomery Ward & Co. 
V. Langer, C.C.A.Mo., 168 P.2d 182, 
187. 

“Like most procedural devices, its 
usefulness is susceptible to being 
nibbled away by those who regard it 
as an unwelcome stranger in an un¬ 
suitable environment.” 

U.S —^Montgomery Ward & Co. v. 
Langer, supra. 

91. U.S,—System Federation No. 91, 
Ry. Bmp. Dept., American Federa¬ 
tion of Labor v. Reed, C.A.6, 180 
F.2d 991—Tunstall v. Brotherhood 
of Locomotive Firemen and En- 
ginemen, C.C.A.Va., 148 F.2d 403. 

92. U.S.—^Farmers Co-op. Oil Co. v. 
Socony-Vacuum Oil Co., D.C.Iowa, 
43 F.Supp. 736, modified on other 
grounds, C.C.A., 133 P.2d 101. 

liTo application to common-law ac¬ 
tions 

Class actions are creatures of equi¬ 
ty Jurisdiction and practice, and have 
no application to actions at common 
law. 

U.S.—^Farmers Co-op, Oil Co. v. So- 
cony-Vaouum Oil Co., supra. 

93. U.S.—^Montgomery Ward & Co. 
V. United Retail, Wholesale & De¬ 
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partment Store Emp. of America, 
C. I. O., D.C.MO., 7 F.R.D. 289. 

94. U.S.—^Montgomery Ward & Co. 
V. Langer, C.C.A.Mo, 168 F.2d 182. 

Class action for declaratory Judg¬ 
ment see Declaratory Judgments § 
120 . 

95. U.S.—^Montgomery Ward & Co. 
V. Langer, supra. 

96. U.S.—Mitchell v. Wright, D.C. 
Ala., 62 FSupp. 680, 683, reversed 
on other grounds, C.C.A,, 154 F.2d 
924, certiorari denied 67 S.Ct. 96, 
829 U.S. 733, 91 L.Ed. 633. 

Common Interest in subject matter 
see infra § 73. 

Right to bring class action in behalf 
of racial group see infra § 81. 

“In the opinion of this court, it is 
not a matter for the court to first or¬ 
ganize a class in order for a class 
action to be prosecuted. It is not for 
the court to devise such a class, and 
it is not for the court to set up a 
class and describe them and identify 
them so that they might have the 
necessary characteristics to be de¬ 
nominated a class for the purpose of 
bringing a class action. Such a class 
must be in existence and must pos¬ 
sess such characteristics or Identity 
to make it ascertainable and recog¬ 
nizable as a group possessing similar 
likeness. It must be more than a re¬ 
quest to the court to find others who 
have suffered the same fate as the 
plaintiff, with the same qualifica¬ 
tions and none of the disqualifica¬ 
tions, and designate them as being 
similarly situated and therefore en¬ 
titled to become members of the 
class for the purpose of prosecuting 
a class action.” 

U.S.—^Mitchell v. Wright, supra. 
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Right to join or withdraw. Rule 23, 28 U.S.C.A., 
impliedly recognizes the right of all members of the 
class to join as plaintiffs if they so desire, and a 
member of a class on whose behalf suit is brought 
may disqualify himself from participation by re¬ 
moving himself from the class during litigation.^S 

§ 65. Discretion of Court 

Whether an action may be maintained as a class 
action has been held discretionary with the court. 

Rule 23, Federal Rules of Civil Procedure, 18 U. 
S.C.A., is not mandatory,but the court has a dis¬ 
cretion with respect to whether an action may be 
maintained as a class action,^ and it has been said 
that the trial court has some measure of judgment 
as to whether a class adjudication can serve any 
useful purpose in a particular situation.^ 

§ 66. Types of Class Actions 

Rule 23(a) provides for three species of class actions: 
First, the true; second, the hybrid; third, the spurious. 

Rule 23 (a) of the Federal Rules of Civil Proce¬ 
dure, 18 U.S.CA., defines three species of class ac¬ 
tions: First, the true; second, the hybrid; third, 
the spurious.9 The requisites to the maintenance 
of any class suit under this Rule include these com¬ 
mon factors: The parties must be so numerous as to 
make it impractical to bring them all before the 
court; the plaintiffs must adequately represent the 
class; and there must be some community of inter- 
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est.** These labels with respect to the different 
species of class actions should not be pressed so 
far as to obscure the original meaning and purpose 
of the Rule itself.^ 

The three species of class actions may be dis¬ 
tinguished by the effect of representation in a class 
action, as discussed infra § 75. 

Rule 23 (b) also provides for a type of class action 
by shareholders to enforce a secondary right, which 
will be discussed infra §§ 84-91. 

§ 67. -True Class Actions 

A true class action is one In which it Is not feasible 
for all persons whose Interests may be affected by the 
action to be made parties to it, and, but for the class 
action device, the Joinder of all interested persons would 
be essential. 

Rule 23 (a) (1) of the Federal Rules of Civil 
Procedure provides for actions commonly spoken of 
as true class actions.® This subparagraph (1) in¬ 
cludes actions where the right sought to be enforced 
is joint or common^ or derivative, in the sense that 
the owner of a primary right refuses to enforce 
the right and a member of the class thereby be¬ 
comes entitled to enforce it.® An action involving 
the enforcement of a joint liability of all members 
of the class is a true class action.9 

A true class action is one in which it is not feasible 
for all persons whose interests may be affected by 


97. TJ.S.—Grand Rapids Furniture 
Co. V. Grand Rapids Furniture Co., 
C.C.A.I11., 127 F.2d 246. 

98. TJ.S.—Speed v. Transamerica 
Corp., D.C.Del., 136 F Supp. 176, 
modified on other grounds, C.A., 236 
F.2d 369. 

National Hairdressers’ & Cos¬ 
metologists’ Ass’n, Inc., v. Philad 
Co., D.CDel., 3 F.R.D. 199. 

99. U.S.—Grand Rapids Furniture 
Co. V. Grand Rapids Furniture Co., 
C.C.A.I11., 127 F.2d 246. 

1- U.S.—^Weeks v. Bareco Oil Co., 

C. C.A.I11., 126 F.2d 84. 

Rank v. Krug, D.C.Cal., 90 F. 
Supp. 773—Pacific Fire Ins. Co. v. 
Reiner, D.C.La., 46 F.Supp. 703. 
Matthies v. Seymour Mfg. Co., 

D. C.Conn., 23 F.R.D. 64—^Molina v. 
Sovereign Camp, W.O.W., D.C.Neb., 
6 F.R.D. 385. 

2. U.S.—Kansas City, Mo. v. Wil¬ 
liams, C.A.Mo., 206 F.2d 47, certio¬ 
rari denied 74 S.Ct. 46, 346 U.S. 
826, 98 L.Ed. 351. 

3. U.S.—^Kainz v. Anheuser-Busch, 
Inc., G.A.I11., 194 F.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 820, 
97 L.Ed. 638. 

Rank v. Krug, D.C.Cal., 142 F. 


Supp 1—Shipley v. Pittsburgh & 
L. B. R. Co., D.C.Pa., 70 F Supp. 
870. 

4. U.S.—^Kainz v. Anheuser-Busch, 
Inc., C.A.I11., 194 F.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 
820, 97 L.Ed. 636. 

D.C,—^Knowles v. War Damage Corp., 
171 F.2d 15, 83 U.S.App.D.C. 388, 
certiorari denied 69 S.Ct. 604, 336 
U.S. 914, 93 L.Ed. 1077. 

5. U.S.—^Dickinson v. Burnham, C.A. 
N.Y., 197 F.2d 973, certiorari denied 
73 S.Ct. 169, 344 U.S. 876, 97 L.Ed. 
678, 

Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

6. U.S.—Kainz v. Anheuser-Busch, 
Inc., C.A.I11., 194 F.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 
820, 97 L.Ed. 638. 

7. U.S.—^Kainz v. Anheuser-Busch, 
Inc., supra. 

“In determining whether or not 
an action is a true class action re¬ 
gard must be had for the nature of 
the claim asserted by the plaintiff or 
plaintiffs.’’ 

U.S. —Underwood v. Maloney, D.C.Pa., 
14 F.R.D. 222, 227. 
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Joint, undivided, or common claim 
U.S.—^Underwood v. Maloney, supra. 

8. U.S.—Kainz v. Anheuser-Busch, 
Inc., CA.I11., 194 P.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 
820, 97 L.Ed. 638. 

Dissolution of corporation 

Where a corporation is the owner 
of a primary right under a contract 
and voluntarily places itself in a 
position where it cannot enforce the 
primary right by dissolution of the 
corporation and assignment of its .'as¬ 
sets to its shareholders, it amounts 
to a refusal to enforce that primary 
right, and entitles the shareholders 
to bring a true class action for the 
enforcement of those rights as being 
secondary. 

U.S.—^Bdgerton v. Armour & Co., D. 
C.Cal., 94 F.Supp. 649. 

9. liibel 

Since a libel can be a joint act of 
several persons who can be held 
jointly liable, complaint alleging that 
all members of class have a common 
responsibility for the libel consti¬ 
tutes a true class action, involving 
the enforcement of a joint liability 
of all members of the class. 

U.S.—Pascals v. Emery, D.C.Mass., 
96 F.Supp. 147. 
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the action to be made parties to it,iO and, but for 
the class action device, the joinder of all interested 
persons would be essential.!! 

§ 68. - Hybrid Class Actions 

A hybrid class action is one in which the rights 
sought to be enforced are several and the object is to 
adjudicate separate claims against specific property. 

Rule 23 (a) (2), Federal Rules of Civil Procedure, 
provides for a species of actions commonly known 
as hybrid class actions,!^ which includes suits where 
the rights sought to be enforced are several and the 
object is to adjudicate separate claims against spe¬ 
cific property.!^ The disposition of a fund held in 
constructive trust comes within the hybrid class.!^ 


§ 69. - Spurious Class Actions 

A spurious class action Is a permissive Joinder device 
where the rights sought to be enforced are several and 
there is a common question of law or fact affecting such 
several rights and a common relief is sought. 

Rule 23 (a) (3) of the Federal Rules of Civil 
Procedure provides for a species of actions frequent¬ 
ly spoken of as spurious class actions.!^ This 
species includes suits where the rights sought to be 
enforced are several and there is a common ques¬ 
tion of law or fact affecting such several rights and 
a common relief is sought.!® If the rights of the 
individual plaintiffs are separate causes of action 
and they have no right to a common fund or com¬ 
mon property, the class action is a spurious one.!'^ 


10. U.S.—Shipley v. Pittsburgh & 
Li. B. R. Co., D.C.Pa., 70 F.Supp. 
870. 

D.C.—^Knowles v. War Damage Corp., 
171 F.2d 15, 83 U.S.App.D.C. 388, 
certiorari denied 69 S.Ct. 604, 336 

U. S. 914, 93 L.Ed. 1077. 

11. U.S.—Pentland v. Dravo Corp., 
C.C.A.Pa., 152 F.2d 851. 

Giesecke v. Denver Tramway 
Corp., D.C.Del., 81 F.Supp. 957. 

Knapp v. Bankers Securities 
Corp., D.C.Pa., 17 F.RD. 245, af¬ 
firmed, C.A., 230 F 2d 717. 

12. U.S.—^Kainz v. Anheuser-Busch, 
Inc., C.A.I11., 194 F.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 
820, 97 KEd. 638. 

13. U.S.—Kalnz v. Anheuser-Busch, 
Inc., supra. 

Shipley v. Pittsburgh & L. E. R. 
Co., D.C.Pa., 70 FSupp. 870. 

14. U.S.—^Dickinson v. Burnham, C. 
AN.T., 197 F.2d 973, certiorari de¬ 
nied 73 S.Ct. 169, 344 U.S. 875, 97 
L Ed. 678—Pennsylvania Co. for 
Insurance, etc. v. Deckert, C.C.A. 
Pa., 123 P.2d 979. 

15. U.S.—^Kainz v. Anheuser-Busch, 
Inc., C.AI11., 194 P.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 
820, 97 L.Ed. 638. 

Watts v. Housing Authority of 
Birmingham Dist., D.C.Ala., 150 F. 
Supp. 552. 

16. U.S.—Kalnz v. Anheuser-Busch, 
Inc., C.A.I11., 194 F.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 
820, 97 L.Ed. 638. 

Hunter v. Southern Indemnity 
Underwriters, D.C.Ky., 47 F.Supp. 
242. 

Canuel v. Oskoian, D.C.R.I., 23 F. 
R.D. 307—^Mutation Mink Breeders 
Ass’n V. Lou Nierenberg Corp., D. 
■C.N.T., 23 P.R.D. 155—Underwood 

V. Maloney, D.C.Pa., 14 P.R.D. 222 
—^Wagner v. Kemper, D.C.Mo., 13 
F.R.D. 128—Oppenheimer v. F. J. 
Young & Co., D.C.N.Y., 3 F.R.D. 
220 . 


Action for violation of Civil Bights 
Act 

Action by plaintiffs, individually 
and as members of a class too nu¬ 
merous to name, seeking damages 
in tort for alleged violations of Civil 
Rights Act, was not a true class ac¬ 
tion, since federal Constitution, on 
which the Civil Rights Act was bas¬ 
ed, gave only personal right to plain¬ 
tiffs. 

U.S.—Jinks V. Hodge, D.C.Tenn., 11 

F.RD. 346. 

Actions held spurious 

(1) Action by member of a co-op¬ 
erative, on behalf of himself and, in 
a representative capacity, on behalf 
of other similarly situated members, 
charging conspiracy for purpose of 
causing the co-operative not to per¬ 
form its contract with plaintiff as 
well as other contracts with other 
of its members. 

U.S.—Zelley v. Muehleck, D.C.Pa., 10 

F.R.D. 62. 

(2) Action by one of Panama Canal 
pilots where defendant, which was 
their common employer, had full 
knowledge of all of facts. Pilots’ As¬ 
sociation had consented to suit, and 
some of pilots involved had retired 
and had left jurisdiction. 

U.S.—Boyd V. Panama Canal Co., D. 

C.Canal Zone, 160 F.Supp. 50. 

(3) Action by railroad trainmen 
to recover extra compensation for 
special services. 

U.S.—Shipley v. Pittsburgh & L. E. 

R. Co., D.C.Pa., 70 F.Supp. 870. 

(4) Action under collective bar¬ 
gaining agreement to recover vaca¬ 
tion pay of discharged employees, 
brought by three persons as repre¬ 
sentatives of a class. 

U.S.—Long V. Dravo Corp., D.C.Pa., 

6 F.RD. 226. 

(5) Where plaintiff and twenty-five 
other individuals brought an action 
for damages arising out of loss of 
employment, and complaint purport¬ 
ed to be brought on behalf of two 
thousand other individuals similarly 
situated, but each plaintiff’s claim 
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was individual and several, and no 
specific property could be affected by 
the action. 

U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Mach. Operators of 
U. S. and Canada, C.A.Cal., 183 F. 
2d 685. 

(6) Where it was alleged that 
salesmen of named department store 
were libelled by publication charg¬ 
ing that most of salesmen of named 
department store were "fairies,” ac¬ 
tion was properly brought by sales¬ 
men individually and on behalf of 
salesmen similarly situated, since 
they were common questions of law 
and fact effecting the several rights 
of the members of the "spurious” 
salesmen class, and common relief 
was sought against the defendants. 
U.S.—Neiman-Marcus v. Lait, D.C.N. 
Y., 13 F.R.D. 311. 

Besolssion of renunciations of citi¬ 
zenship 

In suit by native-born persons of 
Japanese ancestry against the attor¬ 
ney general to obtain a decree re¬ 
scinding plaintiffs’ renunciations of 
American citizenship, where some 
three thousand three hundred plain¬ 
tiffs were later added to the nine 
hundred seventy-five of the original 
complaints before the cases were de¬ 
cided and they fully met the neces¬ 
sary jurisdictional requirements but 
many of them were released from de¬ 
tainment for deportation when added 
as plaintiffs, district court had juris¬ 
diction as to the later added plain¬ 
tiffs who were confined for deporta¬ 
tion when the complaint was filed 
and properly retained jurisdiction as 
to plaintiffs who were under deten¬ 
tion at the time they became parties 
but were thereafter released. 

U.S.—^McGrath v. Tadayasu Abo, C.A. 
Cal., 186 P.2d 766, certiorari denied 
72 S.Ct. 38, 342 U.S. 832, 96 L.Ed. 
629, and 72 S.Ct. 40, 342 U.S. 832, 
96 L.Ed. 629. 

17. U.S.—^Pennsylvania Co. for In¬ 
surances on Lives and Granting 



35A C.J.S, 


§§ 69-70 FEDERAL CIVIL PROCEDURE 


A spurious class action is a permissive joinder 
device^S to avoid a multiplicity of actions,^® con¬ 
stituting an invitation to the members of the af¬ 
fected class to join in the action ,20 although if they 
do not join they cannot be bound by the result, as 
discussed infra § 75, The device is useful since it 
tolls the statute of limitations while absent plain¬ 
tiffs decide whether or not to join in the action,2i 
and permits intervention without regard to grounds 
of jurisdiction independent of those supporting the 
original action, as considered infra § 139. It is not 
necessary for each plaintiff in a spurious class ac¬ 
tion to plead a separate cause of action .22 
The appropriateness of a spurious class action 
in a given case must be tested in terms of the ad¬ 


visability of joining all claims within the described 
category; and, for this reason, a clear definition of 
the class is necessary.23 

A spurious class action may be turned by cir¬ 
cumstances into a hybrid action.24 

§ 70. Impracticability of Joining All Mem¬ 
bers of Class 

The persons constituting the class must be so numer¬ 
ous as to make it Impracticable to bring them all before 
the court. 

To justify a class action, the persons constitut¬ 
ing the class must be so numerous as to make it 
impracticable to bring them all before the court. 2 5 


Annuities v. Deckert, C.C.A.Pa., 123 
F.2d 979. 

Athas V. Day, D.C.C 0 I 0 ., 161 F. 
Supp. 916. 

“The presence of numerous per¬ 
sons interested in a common aues- 
tion of law or fact warrants its use 
by persons desiring* to clean up a 
litigious situation. The example is 
given of a fire negligently started by 
a railroad which Inflicts widespread 
damage upon many property owners. 
Their only common interest is to get 
money from the tort-feasor. The 
tort-feasor’s obligation certainly is a 
separate matter as to each plaintifC. 
But if the lawsuit does not grow too 
bulky, there may be economy of time 
and effort hearing all the claims in 
the same proceeding.” 

U.S.-—Shipley v. Pittsburgh & L. E. 

R. Co., D.C.Pa., 70 F.Supp. 870, 874. 
Held spurious class action 
U.S.—Speed v. Transamerlca Corp„ 
D.C.Del., 99 F.Supp, 808, opinion 
supplemented 100 F.Supp 461, pe¬ 
tition denied 100 F.Supp. 463. 

Bight several and distinct 

U.S.—^Fusae Tamamoto v, Dulles, D. 

C. Hawaii, 16 F.R.D. 195. 

18. U.S.—^Dickinson v. Burnham, C. 
AN.Y., 197 F.2d 973, certiorari de¬ 
nied 73 S.Ct. 169, 344 U.S. 875, 97 

D. Bd. 678—Schatte v. International 
Alliance of Theatrical Stage Emp. 
and Moving Picture Mach. Opera¬ 
tors of U. S. and Canada, C.A.Ca]., 
183 P.2d 686—California Apparel 
Creators v. Wleder of Cal., C.C.A, 
Cal., 162 P.2d 893, 174 A.L.R. 481, 
certiorari denied 68 S.Ct. 156, 332 
U.S. 816, 92 L.Bd. 393. 

Hurd V. Illinois Bell Tel. Co., D. 
C.Ill., 136 F.Supp. 125, affirmed, 
CA., 234 F.2d 942, certiorari de¬ 
nied Seybold v. Western Elec. Co., 
77 S.Ct. 216, 362 U.S. 918, 1 L.Ed. 
2d 124, rehearing denied 77 S.Ct. 
216, 362 U.S. 977, 1 L.Ed 2d 329— 
Shipley v. Pittsburgh & L. E. R. 
Co., D.C.Pa., 70 F.Supp. 870. 

Canuel v. Oskoian, D.C.R.I., 23 
F.R.D. 307—^Hess v. Anderson, 


Clayton & Co., D.CCal., 20 P.R.D. 
466—^Austin Theatre, Inc. v. War¬ 
ner Bros. Pictures, Inc., D.C.N.T., 
19 F.R.D. 93. 

Joinder a matter of efficiency 
D.C.—Knowles v. War Damage Corp., 
171 F.2d 16, 83 U.S.App.D.C. 388. 
certiorari denied 69 S.Ct. 604, 336 
U.S. 914, 93 L.Bd. 1077. 

Joinder of additional parties held 
properly denied. 

U.S.—Fusae Yamamoto v. Dulles, D. 

C.Hawaii, 16 F.R.D. 195. 

Power of court 

Courts have power to permit main¬ 
tenance of a spurious class action, 
in which Interests of members are 
several and not interdependent, apart 
from authority for such action in 
Federal Rules; and joinder of par¬ 
ties whose Interests are several in 
a spurious class action is a matter 
of discretion in the trial court. 

U.S,—^Eberhard v. Northwestern Mut. 
Life Ins. Co., C.C.A.Ohio, 241 F. 
353. 

D.C.—^Knowles v. War Damage Corp., 
171 F.2d 15, 83 U.S.App.D.C. 388, 
certiorari denied 69 S.Ct. 604, 336 
U.S. 914, 93 L.Ed. 1077. 

19. U.S.—Athas v. Day, DC.Colo., 
161 F.Supp, 916. 

Fusae Tamamoto v. Dulles, D.C. 
Hawaii, 16 F.R.D. 195. 

20. U.S.—Mutation Mink Breeders 
Ass’n V. Lou Nierenberg Corp., D.C. 
N.Y., 23 F.R.D. 165. 

Does not make case stronger 

The spurious class action stands 
as an invitation to others affected 
to join battle and as an admonition 
to the court to proceed with proper 
circumspection in creating, a prece¬ 
dent which might actually affect non- 
parties, even if not legally res judi¬ 
cata as to them, but it does not make 
case of claimed representatives 
stronger or give them rights which 
they would not have had of their 
own strength. 

U.S.—^All Am. Airways, Inc., v. El- 
derd, C.AJ^.T., 209 F.2d 247. 
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Bight to present grievance 

When a spurious class suit is 
brought by or against a class, formed 
solely by presence of common ques¬ 
tion of law or fact, it is merely an 
invitation to joinder, which invita¬ 
tion may or may not be accepted, 
and under such circumstances in¬ 
jured parties who are so injured may 
present grievance to court on behalf 
of all, and remaining members of 
class may join as they see fit. 

U.S.—Fischman v. Raytheon Mfg. Co , 
D.C.N.Y., 9 F.R.D, 707, reversed 
on other grounds, C.A., 188 F.2d 
783. 

21. U.S.—Mutation Mink Breeders 
Ass’n V. Lou Nierenberg Corp., D.C. 
N.T., 23 F.R.D. 156. 

22. U.S —Kainz v. Anheuser-Busch, 
Inc., C.A.I11., 104 F.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 820. 
97 L.Ed. 638. 

Ray bin v. Avco Mfg. Corp., D.C. 
N.Y., 12 F.R.D. 321. 

23. U.S.—^D & A Motors, Inc. v. Gen¬ 
eral Motors Corp., D.C.N.Y., 19 F. 
R.D. 365. 

24. Corporation engaged in fraudu¬ 
lent sale of stock 

If a corporation engaged in the 
sale of stock by fraudulent means to 
a number of individuals, they might 
join together as parties plaintiff in 
one action to avoid multiplicity of 
suits although seeking separate judg¬ 
ments. This is a typical spurious 
class action. If, however, the corpo¬ 
ration which they are suing had be¬ 
come insolvent in the meantime and 
plaintiffs were compelled to look to a 
common fund in the hands of a re¬ 
ceiver for the payment of their 
claims, they would then become 
claimants in a receivership, which 
is the common hybrid action. 

U.S.—Pennsylvania Co. for Insurances 
on Lives and Granting Annuities 
V. Deckert, C.C.A.Pa., 123 P.2d 979. 

25. U.S.—Kansas City, Mo. v. Wil¬ 
liams, C.A.MO., 205 P.2d 47, certio¬ 
rari denied 74 S.Ct. 45, 346 U.S. 
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There must be a positive showing made that, because 
of the great number of persons similarly to be af¬ 
fected by the sought-for judgment, it is impracticable 
to bring all of them “personally** into the suit.26 
The legal test of “impracticability** of joining all 
members of a class, thus warranting a representative 
or class suit by or against some of the members, is 
not “impossibility** of joinder, but only difficulty or 
inconvenience of joining all members of the class.27 

§71. - Number of Members 

The determination of the question whether the 
parties are so numerous as to make it impractical to 
bring them all before the court does not depend on mere 
numerical count, although where there are but a few 
members of the class the court may require that they be 
made parties. 

Whether the parties are so numerous as to make 
it impractical to bring them all before the court 
rests in a large measure in the discretion of the 


trial court.2^ The determination does not depend 
on mere numerical count, but depends on the situa¬ 
tion as it exists.29 As discussed infra § 72, the 
representatives of the class must be sufficient in 
numbers to assure adequate and fair representation. 

A class of two thousand,30 one thousand,3i many 
hxmdreds,32 approximately four hundred,33 over 
three hundred,34 more than fifty,35 or thirty four,36 
has been held sufficient to warrant a class suit. On 
the other hand, it has been held that a party is not 
entitled to maintain a class action in behalf of him¬ 
self and as few as fifteen,37 fourteen,38 twelve,33 
eleven,40 nine,4i or seven42 others, in the absence of 
a showing of good reason why all the others should 
not be brought in and made parties plaintiff. 

§ 72. Representation of Class 

The plaintiffs bringing a class action in the federal 


826, 98 L.Ed. 351—Kainz v. An¬ 
heuser-Busch, Inc., C.A.I11., 194 F. 
2d 737, certiorari denied 73 S.Ct. 
17. 344 U.S. 820, 97 L.Bd. 638— 
Hudson v. Newell, C.A.Mlss., 172 
F.2d 848, opinion adhered to 174 F. 
2d 546—Reconstruction Finance 
Corporation v. Teter, C.C.A.I11., 117 
F.2d 716. 

Rank v. Kru^, D.C.Cal., 142 F. 
Supp. 1—Jackson v. Rawdon, D.C. 
Tex., 135 F.Supp. 936, reversed on 
other grounds, C.A., 236 F.2d 93, 
certiorari denied 77 S.Ct. 221, 352 
U.S. 925, 1 L.Ed.2d 160—Lucy v. 
Adams, D.C.Ala., 134 F.Supp. 236, 
affirmed, C.A., 228 F.2d 619, cer¬ 
tiorari denied 76 S.Ct. 790, 351 U.S. 
931, 100 L.Ed. 1460—Steinberg v. 
American Bantam Car Co., D C.Pa., 
76 F.Supp. 426, appeal dismissed, 

C. A., 173 F.2d 179. 

Matthies v. Seymour Mfg. Co., 
D C.Conn,, 23 F.R.D. 64—^Molina v. 
Sovereign Camp, W. O. W., D.C. 
Neb., 6 F.R.D. 385—Jackman v. Un¬ 
ion Pac. R. Co., D.C.Mo., 4 P.R.D. 
172. 

Anthorization to sue 

Where employees constituting al¬ 
leged class actually Indicated in writ¬ 
ing appointment of plaintiff to sue 
for them to recover overtime com¬ 
pensation, persons constituting al¬ 
leged class were not so numerous as 
to make it impracticable to bring 
them all before court and, therefore, 
claim was not properly prosecuted 
as a class action. 

U.S.—^Wells V. Ford, Bacon & Davis, 

D. C.Ky., 6 F.R.D. 606. 

Allegations 

A particular action against corpo¬ 
rate stockholders has been held not 
maintainable as a class action under 
Rule 23 in the absence of an aver¬ 
ment that the stockholders of the 
particular corporation were so numer¬ 


ous as to make it impracticable to 
bring all of them before the court. 
U.S.—^Reconstruction Finance Corpo¬ 
ration V. Teter, C.C.A.I11., 117 F.2d 
716. 

Band of Indians 

Where membership of the Agua 
Caliente Band of Mission Indians 
was relatively small, so that all 
could be Joined as parties to an ac¬ 
tion, action by some of the members 
for equitable apportionment of wa¬ 
ter rights appurtenant to tribal lands 
could not be considered a class ac¬ 
tion. 

U.S.—Segundo v. U. S., D.C.Cal., 123 
F.Supp. 554, appeal dismissed, C.A., 
221 F.2d 296. 

26. U.S,—Pacific Fire Ins. Co. v. 
Reiner, D.C.La., 46 F.Supp. 703. 

27. U.S.—^Advertising Specialty Nat. 
Ass’n V. Federal Trade Commis¬ 
sion, C.A,1, 238 F.2d 108. 

Pacific Fire Ins. Co. v. Reiner, 
D.C.La., 46 F.Supp. 703. 

28. U.S.—Rank v. Krug, D.C.Cal., 90 
F.Supp. 773—^Pacific Fire Ins. Co. 
V. Reiner, D.C.La., 46 F.Supp. 703. 

Matthies v. Seymour Mfg. Co., 
D.C.Conn., 23 P.R.D. 64. 

29. U.S.—Rank v. Krug, D.C.Cal., 90 
F.Supp. 773. 

SnrroTmding circnmstances 
Sheer quantitative measurement is 
not test of impracticability, but cir¬ 
cumstances surrounding each case 
are determinative in conjunction with 
number involved, 

U.S.—^Matthies v. Seymour Mfg. Co., 
D.C.Conn., 23 F.R.D. 64. 

30. U.S.—U. S. V. American Optical 
Co., D.C.I11., 97 F.Supp. 66. 

31. Persona residing in Ifltezico 
U.S.—Molina v. Sovereign Camp, W. 

O. W.. D.C.Neb., 6 F.R.D. 385. 
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32. Property owners along alluvial 
cone of river 

U.S.—Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

33. U.S.—Fitzgerald v. Dillon, D.C. 
N.Y., 92 F.Supp. 681. 

34. U.S.—^Advertising Specialty Nat. 
Ass’n V. Federal Trade Commission, 

C. A,1, 238 F.2d 108. 

35. U.S.—Tisa v. Potofsky, D.C.N.Y.. 
90 F.Supp. 176. 

36. Besidence in different states 

In class action brought by trust 
beneficiary against trustees in Dis¬ 
trict of Connecticut, showings of im¬ 
practicability of requiring eight per¬ 
sons who held Interests in trust and 
who resided in California and eleven 
who resided in New Jersey to Join 
in the prosecution of the action, 
coupled with the fact that there were 
thirty-four individuals who held some 
interests under the trust, were suffi¬ 
cient for decision that members of 
class were so numerous as to make 
it impracticable to have them all be¬ 
fore court. 

U.S.—^Matthies v. Seymour Mfg. Co., 

D. aConn., 23 F.R.D. 64. 

37. U.S.—Giordano v. Radio Corp. of 
America, C.A.N.J., 183 F.2d 668. 

38. U.S.—^Dawley v. City of Norfolk, 
Va., D.C.Va., 169 F.Supp. 642, af¬ 
firmed, C.A., 260 P.2d 647. 

39. U.S.—Jackson v. Rawdon, D.C. 
Tex., 135 F.Supp. 936, reversed on 
other grounds, C.A., 235 F.2d 93, 
certiorari denied 77 S.Ct. 221, 352 
U.S. 926, 1 L.Ed.2d 160. 

40. U.S.—Statler v. Mock, D.C.Pa., 
12 F.R.D. 409. 

41. U.S.—Coxhead v. Wlnsted Hard¬ 
ware Mfg. Co., D.C.Conn., 4 F.R.D. 
448. 

42. U.S.—Jackman v. Union Pac, R. 
Co., D.C.MO., 4 P.R.D. 172. 



§ 72 FEDERAL CIVIL PROCEDURE 


courts must be sufficient to Insure fair representation of 
all members of the class. 

The fulfillment of the requirement of due process 
by adequacy of representation is the prime requisite 
of a class action.^^ The factors bearing on ade- 
quacy of representation are various and are not 
specifically enumerated in Rule 23 (a), 28 U. 
S.C.A.,44 and the question of adequacy of repre¬ 
sentation is, in the last analysis, one of fact,rest¬ 
ing in the discretion of the trial court,^® and depend 
on the circumstances of the particular case.'*^ These 
requirements apply to any one of the three forms 
of class action, whether it be the true form, the 
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hybrid form, or the spurious class action but, 
since a spurious class action is merely a permissive 
joinder device, as discussed supra § 69, such an 
action does not require a searching inquiry into the 
adequacy of the representation.'*® 

In order to constitute adequate representation, the 
representative maintaining the action must be a 
member of the class which he seeks to represent, 
and have a cause of action against defendant.^i 
The representatives must be fairly and honestly rep¬ 
resentative of all members of the class,®- and the 
representation of all members of the class must be 


43. U.S.—Rank v. Kruff, D.C.Cal., 142 
F.Supp. 1. 

Provision procedural 

Requirement of adequate represen¬ 
tation in class actions in federal 
courts is procedural. 

U.S.—Canuel v. Oskoian, D.C.R.I., 23 
F.R.D. 307. 

44. D.C.—^Knowles v. War Damage 
Corp.. 171 F.2d 16, 83 U.S.App.D.C. 
388, certiorari denied 69 S.Ct. 604, 
336 U.S. 914, 93 L.Bd. 1077. 

45. U.S.—^Pelelas v. Caterpillar Trac¬ 
tor Co.. C.C.A.I11., 113 F.2d 629, 
certiorari denied 61 S.Ct. 138, 311 U. 
S. 700, 85 L.Ed. 454. 

Underwood v. Maloney, D.C.Pa., 
14 F R.D. 222. 

A flndinsr by the court that plain¬ 
tiff’s action will fairly insure the 
adequate representation of all is a 
condition precedent to the existence 
of a right to maintain a class action. 
U.S.—Pelelas v. Caterpillar Tractor 
Co, C.C.A.I11., 113 P.2d 629, certio¬ 
rari denied 61 S.Ct, 138, 311 U.S. 
700, 85 L.Ed. 454. 

Personalities 

Whether or not plaintiff will in¬ 
sure adequate representation of class 
must be based on grounds wholly 
apart from personalties. Consequent¬ 
ly, fact that plaintiff is trustworthy 
is not decisive of question of ade¬ 
quacy of representation. 

U.S.—Oppenhelmer v. F. J. Young 
& Co., D.C.N.Y., 3 F.R.D. 220. 

46. U.S.—^Weeks v. Bareco Oil Co., 
C.C.A.I11., 126 F.2d 84. 

Pacific Fire Ins. Co. v. Reiner, 
D C.La., 46 F.Supp. 703. 

Molina V. Sovereign Camp, W. O. 
W., D.C.Neb., 6 P.R.D. 385. 
Capacity governed by federal law 
Rule 17(b) to effect that capacity 
of individual other than one acting 
in a representative capacity, to sue 
or be sued, shall be determined by 
law of his domicile, does not limit 
rule with respect to class actions. 
U.S—Canuel v. Oskoian, D.C.R.I., 23 
F.R.D. 307. 

47. U.S.—Rank v. Krug, D.C.Cal., 90 
F.Supp. 773. 


Matthies v. Seymour Mfg. Co., D. 
C.Conn., 23 F.R.D. 64. 

48. U.S.—^Hess v. Anderson, Clayton 
& Co.. D.aCal., 20 P.R.D. 466. 

49. U.S.—Oppenhelmer v. F. J. 

Young & Co., C.C.A.N.Y., 144 P.2d 
387—^Weeks v. Bareco Oil Co., C.C 
A.I11., 125 F.2d 84. 

Austin Theatre, Inc. v. Warner 
Bros. Pictures, Inc., D.C.N.Y., 19 F. 

R. D. 93. 

50. U.S.—Hansberry v. Lee, Ill., 61 

S. Ct. 115, 311 U.S. 32, 86 L.Ed. 22. 
132 A.L.R. 741. 

Rock Drilling, Blasting Roads, 
Sewers, Viaducts, Bridges, Founda¬ 
tions, Excavations and Concrete 
Work on all Const., Hod Carriers’, 
Bldg, and Common Laborers’ Local 
Union No. 17 v. Mason & Hanger 
Co., C.A.N.Y., 217 P.2d 687, certio¬ 
rari denied 75 S.Ct. 604, 349 U.S. 

I 915, 99 L.Ed. 1249. 

Johnson v. Crawfis, D.C.Ark., 128 
F.Supp. 230—Fitzgerald v. Santoi- 
annl, D.C.Conn., 96 F.Supp. 438— 
Clark V. Chase Nat. Bank of City 
of New York, D.C.N.Y., 45 F.Supp. 
820. 

Fitzgerald v. Kriss, D.C.N.Y., 10 
F.R.D. 61—^Molina v. Sovereign 
Camp, W. O. W., D.C.Neb., 6 F.R.D. 
385. 

Comparatively small interest 

Milk producers, who delivered milk 
to handlers under secretary of agri¬ 
culture’s milk orders which estab¬ 
lished machinery whereby each han¬ 
dler made partial advance payments 
to producers while final settlements 
were later made with administrator 
from common fund created under 
milk orders, could maintain class ac¬ 
tion to restrain secretary of agricul¬ 
ture from making unlawful diversion 
of any part of the fund, even though 
plaintiffs’ Interest in disputed pay¬ 
ments was comparatively small and 
expenses Incurred in litigation were 
advanced or borne by someone else. 
D.C.—Stark v. Brannan, D.C., 82 F. 
Supp. 614, affirmed 185 F.2d 871, 
87 U.S.AppD.C. 388, aflarmed 72 S. 
Ct. 433, 342 U.S. 451, 96 L.Ed. 497. 

51. U.S.—^Pelelas v. Caterpillar Trac¬ 
tor Co., C.C.A.I11., 113 F.2d 629, 
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certiorari denied 61 S.Ct. 138, 311 
U.S. 700, 85 L.Ed. 454. 

Employees’ gronp insurance policy 
In an action for money had and 
received and based on an employees’ 
group insurance policy, a former em¬ 
ployee, as plaintiff, could not by class 
action compel former employer to 
account for dividends paid to em¬ 
ployer by insurer under group policy 
providing that divisible surplus was 
to be distributed or applied by the 
employer according to the respective 
rights, if any, of the parties contrib¬ 
uting the premium, where there was 
no showing as to an agreement be¬ 
tween employer and employees, and 
although application for insurance 
expressly provided that insurance 
was to be issued in accordance with 
employer’s “announcement,” the “an¬ 
nouncement” was not pleaded. 

U.S.—Pelelas v. Caterpillar Tractor 
Co., supra. 

52. U.S.—Kainz v. Anheuser-Busch, 
Inc, C.A.Ill., 194 P.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S S20, 
97 L.Ed. 638—Giordano v. Radio 
Corp. of America, C.A.N J., 1S3 F. 
2d 658—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Deckert, C.C A Pa., 123 
F.2d 979. 

Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1—McDaniel v. Board of 
Public Instruction for Escambia 
County, D.C.Fla., 39 F.Supp. 638— 
Pelelas v. Caterpillar Tractor Co., 
DC.Ill., 30 F.Supp. 173, affirmed, C. 
C.A., 113 F.2d 629, certiorari de¬ 
nied 61 S.Ct. 138, 311 U.S. 700, 85 
L.Ed. 454. 

D.C.—Brotherhood of Locomotive 
Firemen and Enginemen v. Gra¬ 
ham, 175 F.2d 802, 84 U.S.App.D.C. 
67, certiorari denied 69 S Ct. 1527, 
337 U.S. 954, 93 L.Ed. 1754, re¬ 
versed on other grounds 70 S.Ct. 
14, 338 U.S. 232, 94 L.Ed. 22. 

School principal has been held to 
be sufficiently representative of 
teachers. 

U.S.—^McDaniel v. Board of Public 
Instruction for Escambia County, 
Fla., D.C.Fla., 39 F.Supp. 638. 
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fairly insured.53 Although the number of plaintiffs 
must be sufficient to insure the adequate representa¬ 
tion of all the other members of the class,^4 since 
Rule 23 (a), calls for “one or more” plaintiffs, the 
quoted phrase does not deal alone with the number 
of plaintiffs but calls for plaintiffs who can insure 
adequate representation.55 it is pertinent to con¬ 


sider whether other members of the class have 
notice, express or constructive, of the pendency of 
the action and of its representative character 6 
and whether the other members of the class desire, 
or acquiesce in, such representation may be consid- 
ered.57 


:presentatlo]i of Issues 1)7 Interested 
parties 

The principles of class represen¬ 
tation whereby absent person may 
be bound by judgment contemplate 
a real presentation of the issues to 
the court by parties whose interests 
nre identical with those of absent 
persons, and a decision of them by 
the court. 

U.S.—Rittenoure v. City of Edin¬ 
burg, C.C.A.Tex., 159 P.2d 989. 

53. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Deckert, C.C.A.Pa., 123 
P.2d 979—American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., CCA.N.T., 122 F.2d 
454. 

Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1—Pascals v. Emery, D.C. 
Mass., 95 F.Supp. 147—Pelelas v. 
Caterpillar Tractor Co., D.C.I11., 30 
F.Supp. 173, affirmed, C.C.A., 113 
F.2d 629, certiorari denied 61 S.Ct. 
138, 311 U.S. 700, 86 L.Ed. 464. 

Matthies v. Seymour Mfg. Co., 
D.C.Conn., 23 F.R.D. 64—Hess v. 
Anderson, Clayton & Co., D.C.Cal., 
20 F.RD, 466—^Austin Theatre, Inc., 
v. Warner Bros. Pictures, Inc., D. 

C. N.T., 19 F.R.D. 93—^Underwood v. 
Maloney, D.C.Pa., 14 F.R.D. 222— 
U. S. V. E. I. du Pont de Nemours 
& Co., D.C.I11., 13 F.R.D. 98—Dur¬ 
kin V. Rieve, D.C.Pa., 10 P.R.D. 71 
—Oppenheimer v. F. J. Young & 
Co., D.C.N.T., 3 F.R.D. 220. 

iBepresontatiou held adequate 
U.S.—Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

Bowles V. Cook Cheese Co., D.C. 
Wis., 6 F.RD. 442—Porto Rican 
American Tobacco Co. v. City Bank 
Farmers’ Trust Co., D.C.N.Y., 1 F.R. 

D. 20. 

Ad8q.uate representation not fairly 
Insured 

Plaintiff, in class action against a 
former employer to compel account¬ 
ing for dividends paid by insurer 
to employer under group policy, did 
not fairly insure the adequate repre¬ 
sentation of those he proposed to rep¬ 
resent as required by Rule 23, where 
plaintiff and his counsel resided many 
hundreds of miles from the seat of 
the court, plaintiff was not and had 
not been for more than three years 
employed by defendant or Insured, 
his interest was small, and there was 
no averment that other persons had 
made claim similar to his or were 


asserting such claims or had asked 
that action be brought. 

U.S.—^Pelelas v. Caterpillar Tractor 
Co., C.C.A.I11., 113 P.2d 629, certio¬ 
rari denied 61 S.Ct. 138, 311 U.S. 
700, 85 L.Ed. 464. 

54. U.S.—^Pelelas v. Caterpillar Trac¬ 
tor Co., supra. 

Durkin v. Rieve, D.C.Pa., 10 F.R 
D. 71—Porto Rican American To¬ 
bacco Co. V. City Bank Farmers 
Trust Co., D.C.N.Y., 1 F.R.D. 20. 
D.C.—^Knowles v. War Damage Corp., 
171 F.2d 16, 83 U.S.App.D.C. 388, 
certiorari denied 69 S.Ct 604, 336 
U.S. 914, 93 L.Ed. 1077. 

Walker v. Grand Lodge I. B. P. O. 
Elks of the World, D.C., 147 F.Supp. 
162. 

Number of members of class see su¬ 
pra § 71. 

Four plaintiffs held entitled to rep¬ 
resent class. 

U.S.—Allain v. National R. Adjust¬ 
ment Bd., Third Division, D.C.Ill., 
120 F.Supp. 453, affirmed, C.A., 212 
F,2d 32. 

Two members of class of one thou¬ 
sand held not entitled to maintain 
class action. 

U.S.—Molina v. Sovereign Camp, W. 

O. W., D.CNeb., 6 F.RD. 385. 
Present and former rules compared 
Rule 23 (a) has carried into the 
present code the essence of former 
Equity Rule, Rule 38, and is even 
more stringent inasmuch as Rule 23 
(a) authorizes the court to consider 
the number appearing on record as 
contrasted with the number in the 
class. 

U.S.—^Pelelas v. Caterpillar Tractor 
Co., C.C.A,I11., 113 F.2d 629, certio¬ 
rari denied 61 S.Ct. 138, 311 U.S. 
700, 85 L.Ed. 464. 

Forty-nine out of thirteen thousand 
Where out of approximately thir¬ 
teen thousand investors, whose se¬ 
curities amounted to several million 
dollars, forty-nine investors whose 
Investment did not exceed ten thou¬ 
sand dollars sued on behalf of them¬ 
selves and all other investors against 
allegedly Insolvent investment com¬ 
pany and against corporation which 
held stock in trust for investors to 
recover consideration paid, and eleven 
investors whoso Investment exceeded 
that of the forty-nine intervened in 
opposition, plaintiffs were required to 
prove that they or those who might 
thereafter intervene as plaintiffs 
were representatives of all of the in¬ 
vestors. 


U.S.—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. Deckert, C.C.A.Pa., 123 F. 
2d 979. 

Proportionate representation 

(1) In passing on trust benefi¬ 
ciary’s contention that it should be 
allowed to represent class consist¬ 
ing of all beneficiaries in his action 
against trustees, court, in determin¬ 
ing number of people concerned, was 
required to recognize rights of all 
possible beneficiaries, including con¬ 
tingent remaindermen, regardless of 
how remote their Interests might be. 
U.S.—^Matthies v. Seymour Mfg. Co., 

D.C.Conn., 23 P.R.D. 64. 

(2) In so far as proportionate rep¬ 
resentation in class action was con¬ 
cerned, representation of thirty-four 
persons possessing various Interests 
under trust by one of them was not 
improper, particularly in view of fact 
that most interests held by members 
of class were merely contingent. 
U.S.—Matthies v. Seymour Mfg. Co., 

supra. 

55. U.S.—Weeks v. Bareco Oil Co., 

C. C.A.I11., 125 P.2d 84. 

One member 

(1) Suit was properly instituted as 
a class action, where complaint named 
some forty-two persons as plaintiffs, 
if proof showed one of the forty-two 
qualified to represent class. 

U.S.—^Hunter v. Atchison, T. & S. P. 
Ry. Co., C.A.H1,, 188 P.2d 294, cer¬ 
tiorari denied 72 S.Ct. 36, 342 U.S. 
819, 96 L.Ed. 619, rehearing denied 
72 S.Ct. 172, 342 U.S. 889, 96 L.Ed. 
667. 

(2) Where sufficient community of 
interest was present, one plaintiff 
was permitted to represent class of 
thirty-four. 

U.S.—Matthies v. Seymour Mfg. Co., 

D. aConn., 23 F.RD. 64. 

56. D.C.—^Knowles v. War Damage 
Corp., 171 P.2d 15, 83 U.S.App.D.C. 
388, certiorari denied 69 S.Ct. 604, 
336 U.S. 914, 93 L.Ed. 1077. 

Walker v. Grand Lodge I.B.P.O. 
Elks of the World, D.C., 147 F. 
Supp. 162. 

Procedural provtslons 

Provisions of Rule for due notice 
in class actions in federal courts are 
procedural. 

U.S.—Canuel v. Oskoian, D.C.R.I., 23 
P.R.D. 307. 

57. D.C.—^Knowles v. War Damage 
Corp., 171 P.2d 15, 83 U.S.App.D.C. 
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There is adequacy of representation where some 
members of the class represent other members in a 
litigation where the sole and common interest of 
the class in litigation is either to assert a common 
right or enforce a common obligation.^s 

In an action by individual plaintiffs for themselves 
and for the benefit of all other persons similarly 
situated, it is immaterial so far as final disposition of 
the case is concerned whether or not it is properly 
a class action, where the individual plaintiffs have 
personal claims justifying judicial consideration; 
and the fact that since the commencement of the 
action one or more of the plaintiffs have lost their 
right to sue does not affect the standing of the 
others to maintain the suit.69 

The fact that all members of the class are not 
within the jurisdiction of the court where the 
suit is tried does not exempt foreign members from 

the judgment.®9 

Control of action. Generally, in a class action, the 
member who is the original plaintiff retains control 
over the action as opposed to other members of the 
class who later may seek to intervene and where 
there are a number of plaintiffs orderly procedure 


requires that decisions as to how that side shall con¬ 
duct the case be made by a majority of them, even 
though such decisions may not accord with the 
individual desires and opinions of each plaintiff.®^ 

Effect of inadequate representation. On a show¬ 
ing that there is no true representation, the court 
may compel plaintiffs to name all the persons in 
the class for whose benefit the action is brought, or 
dismiss it as a class action as to all except those 
who appear as plaintiffs.®® 

Waiver. An objection to the capacity of plain¬ 
tiffs to sue in behalf of the class may be waived 
by undue delay. ®^ 

§ 73. Common Interest in Subject Matter, 
Questions, and Relief 

Unity of Interest among the members of the class is 
the fundamental and controlling factor in the mainte¬ 
nance of a class action. 

In a class action it is the unity of interest among 
the members of the class which is controlling,®® 
and it is essential that the representatives have an 
interest in the controversy common with those repre¬ 
sented.®® The interests of those seeking to repre¬ 
sent the class must be coextensive with the inter- 


388, certiorari denied 69 S.Ct. 604, 
336 U.S. 914, 93 L.Ed. 1077. 

Walker v. Grand Lodge I B.P.O. 
Elks of the World, D.C., 147 P.Supp. 
162. 

58. U.S.—^Rank v. Krug, D.C.Cal., 142 
F.Supp. 1. 

Bepresentatloii held adeqLuate 
U.S.—Advertising Specialty Nat. 
Ass’n V. Federal Trade Commis¬ 
sion, C.A.1, 238 F.2d 108. 

59. D.C.—Brannan v. Stark, 186 P. 
2d 871, 87 U.S.App.D.C. 388, affirmed 
72 S.Ct. 433, 342 U.S. 451, 96 L.Ed. 
497. 

60. U.S.—^Advertising Specialty Nat. 
Ass‘n V. Federal Trade Commis¬ 
sion, C.A.1, 238 F.2d 108. 

61. U.S.—Schatte v. International 
Alliance of Theatrical Stage Bmp. 
and Moving Picture Mach. Opera¬ 
tors of U. S. and Canada, C.A.Cal., 
183 P.2d 685. 

62. Advisability of filing petition for 
rehearing 

U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Mach. Operators of 
U. S. and Canada, supra. 

63. U.S.—Oppenheimer v. F. J. 
Young & Co., C.C.A.N.Y., 144 F.2d 
387. 

Hess V. Anderson, Clayton & 
Co., D.C.Cal., 20 P.R.D, 466. 

64. Four years 

U.S.—Clark v. Chase Nat. Bank of i 


City of New York, D.C.N.Y., 46 F. 
Supp. 820. 

65. U.S,—Kansas City, Mo. v. Wil¬ 
liams, C.A.Mo., 205 P.2d 47, cer¬ 
tiorari denied 74 S.Ct. 46, 346 U.S. 
826, 98 L.Ed. 361—Kainz v. An¬ 
heuser-Busch, Inc., C.A.I11., 194 F. 
2d 737, certiorari denied 73 S.Ct. 
17, 344 U.S, 820, 97 L.Ed. 638— 
Trailmoblle Co. v. Whirls, C.C.A. 
Ohio, 154 P.2d 866, reversed on oth¬ 
er grounds 67 S.Ct. 982, 331 U.S. 40, 
91 L.Ed. 1328. 

Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1—Gray v. Reuther, D.C. 
Mich., 99 F.Supp. 992, affirmed, C. 
A., 201 F.2d 64—Tisa v. Potofsky, 
D.C.N.Y., 90 P.Supp. 176—United 
R. R. Workers of America, Inde¬ 
pendent, V. Atchison, T. & S. F. R. 
Co., D.C.Ill., 89 P.Supp. 666—U. S. 
V. Earling, D.C.Wls., 39 P.Supp. 
864, 

U. S. V. E, I. du Pont de Ne¬ 
mours & Co, D.C.I11., 13 F.R.D. 98 
—^Matlaw Corp. v. War Damage 
Corp., D.C.Ind., 7 P.R.D, 349, af¬ 
firmed, C,C.A., 164 P.2d 281, certio¬ 
rari denied 68 S.Ct. 744, 333 U.S. 
863, 92 L.Ed. 1142. 

Action held to seek enforcement of 
Joint or common right 
U.S.—System Federation No. 91, Ry. 
Emp. Dept., American Federation 
of Labor v. Reed, C.A.6, 180 F.2d 
991. 

Action held not enforcement of Joint 
or common right j 
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U.S.—Nagler v. Admiral Corp., D.C. 
N.Y., 144 P Supp. 772, reversed on 
other grounds, CA., 218 F.2d 319 
—Johnson v. Beneficial Loan Soc., 
D.C.Del., 34 P.Supp. 392. 

Owners of entire cause of action 
Where plaintiffs, stockholders of 
dissolved corporation and members 
of class they represented, were own¬ 
ers of entire cause of action based 
on interest in contract between dis¬ 
solved corporation and defendant cor¬ 
poration and allegations of complaint 
fulfilled requirements of a true class 
action, defendant's motion for an or¬ 
der requiring plaintiffs to join nec¬ 
essary parties would be denied. 

U.S.—Edgerton v. Armour & Co., D.C. 
Cal., 94 P.Supp. 549. 

66. U.S.—U. S. V. Earling, D.C.Wis., 
39 P.Supp. 864. 

Common interest based on loan 

The United States of America and 
the Reconstruction Finance Corpo¬ 
ration, having made a loan to a state 
bank, have been held to have the 
requisite interest to enforce liability 
of such bank’s stockholders. 

U.S.—^U. S. V. Earling, supra. 

Spurious class action 
In a spurious class action, plaintiff 
must establish that there is a com¬ 
mon question of law or fact to be 
determined. 

U.S.—^Austin Theatre, Inc. v. Warner 
Bros. Picture^, Inc., D.C.N.Y., IS 
P.R.D. 93. 
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ests of the other members,67 and the interests of the 
representatives must not be antagonistic in any way 
to the interests of those whom they represent.68 

The phrase ''common relief” as used in Rule 23 
(a) (3) has been held to cover cases where all 
plaintiffs seek the same type of relief,69 such as 
damages or injunction, as distinguished from cases 
where some plaintiffs seek damages while others 
seek an injunction.70 The phrase does not mean 
joint relief, but means relief emanating from the 
same original source either by way of grant, con¬ 
tract, tort, or statute, where the claims of all bene¬ 
ficiaries flow from the same fountain but are 
allowed not in a joint judgment but in several judg- 
ments.7t A class action is proper where a number 
of people have substantially identical interests in the 
subject matter or litigation.72 Common relief may 
be sought despite the fact that individuals may re¬ 
cover separate judgments different in amounts.73 

Similar questions of law and fact affecting the 
several rights of the plaintiffs will not sustain a 
class action, since there is not "a common question 


of law or fact.”74 jt is not enough that they, be¬ 
cause of actual or potential involvement in similar 
controversies, are interested in the judicial precedent 
which may be established.75 

What law governs. The character of the right 
sought to be enforced is to be determined according 
to the laws of the state where the case is tried, 
particularly if the res involved in the action is also 
located there.76 Whether interests are held in com¬ 
mon or otherwise is a matter of substantive law, 
and whether such interests may be represented in 
a class action is a matter of procedure governed by 
the Federal Rules of Civil Procedure.77 

§ 74. Jurisdiction 

Federal jurisdiction of class suits based on diver¬ 
sity of citizenship of parties is discussed in Federal 
Courts § 58. The right to aggregate the interests 
of members of a class to meet the jurisdictional 
minimum requirement is considered in Federal 
Courts § 310. 


67. U.S.—^Advertising’ Specialty Nat. 
Ass’n V. Federal Trade Commission, 
C,A.l, 238 F.2d 108. 

D.C.—Brotherhood of Locomotive 

Firemen and Englnemen v. Gra¬ 
ham, 176 F.2d 802, 84 U.S.App,D.C. 
67, certiorari denied 69 S.Ct. 1527, 

337 U.S. 954, 93 L.Bd. 1764, re¬ 
versed on other grounds 70 S.Ct. 14, 

338 U.S. 232, 94 L.Bd. 22. 

Other rights 

(1) Plaintiff and interveners In a 
class action cannot represent any 
rights of others which go beyond 
their own, and they can only give to 
others through representation the 
benefit of such rights as they are 
able to establish in their own situa¬ 
tion. 

U.S.—Propst V. Board of Education¬ 
al Lands and Funds of Neb., D.C. 
Neb., 103 F.Supp. 457, appeal dis¬ 
missed 72 S.Ct. 636, 343 U.S. 901, 
96 L.Bd. 1321, rehearing denied 72 
S.Ct. 769, 343 U.S. 937, 96 L.Bd. 
1344. 

(2) Thus, if any contract rights 
from estoppel or otherwise exist in 
favor of other members of class, be¬ 
yond the situation of plaintifC and 
Interveners, they are not before the 
court, and the court will not consider 
them. 

U.S.—^Propst V. Board of Education¬ 
al Lands and Funds of Neb., supra. 

68 . U.S.—Troup v. McCart, C.A.Ga., 
238 F.2d 289—^Advertising Specialty 
Nat. Ass’n v. Federal Trade Com¬ 
mission, C.A.1, 288 F.2d 108—Ken¬ 
tucky Home Mut. Life Ins. Co. v. 
Dullng, C.A.Teun., 190 F.2d 797— 
Redmond v. Commerce Trust Co., 


C. C.A.MO., 144 F.2d 140, certiorari 
denied 65 S.Ct. 187, 323 U.S. 776. 
89 L.Bd. 620, rehearing denied 65 
S.Ct. 667, 323 U.S. 819, 89 L.Bd. 
650. 

Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1—Clark v. Chase Nat. Bank 
of City of New York, D.C.N.Y., 45 
F.Supp. 820. 

Molina V. Sovereign Camp, W. O. 
W., D.C.Neb., 6 F.R.D. 886. 

D.C.—^Brotherhood of Locomotive 
Firemen and Enginemen v. Gra¬ 
ham, 175 F.2d 802, 84 U.S.App.D.C. 
67, certiorari denied 69 S.Ct. 1527, 
337 U.S. 964, 93 L.Bd. 1754, re¬ 
versed on other grounds 70 S.Ct. 
14, 338 U.S. 232, 94 L.Bd. 22. 

Nature of antagonistic Interest 
For purposes of Rule allowing 
maintenance of a class action by one 
or more persons as will fairly in¬ 
sure the adequate representation of 
all, the antagonism of Interest which 
will Invalidate the action is antago¬ 
nism as to subject matter of the ac¬ 
tion. 

U.S.—^Matthies v. Sejmaour Mfg. Co., 

D. C.Conn., 23 F.R.D. 64. 

69. U.S.—^McGrath v. Tadayasu Abo, 
C.A.Cal., 186 P.2d 766, certiorari 
denied 72 S.Ct. 38, 342 U.S. 832, 96 
L.Ed. 629, and 72 S.Ct. 40, 342 U.S. 
832, 96 L.Bd. 629—Weeks v. Baje- 
co Oil Co., C.C.A.I11., 125 F.2d 84. 

70. U.S.—^McGrath v. Tadayasu Abo, 
C.A.Cal., 186 F.2d 766, certiorari 
denied 72 S.Ct. 38, 342 U.S. 832, 96 
L.Ed. 629, and 72 S.Ct. 40, 342 U.S. 
832, 96 L.Bd. 629. 

71. U.S.—^Kainz v. Anheuser-Busch, 
Inc., C.A.I11., 194 F.2d 737, certio¬ 
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rari denied 73 S.Ct. 17, 344 U.S. 820, 
97 L.Bd. 638. 

72. U.S.—System Federation No. 91, 
Ry. Bmp. Dept., American Federa¬ 
tion of Labor v. Reed, C.A.6, ISC' 
F.2d 991. 

73. U.S.—Oppenhelmer v. F. J. 
Young & Co., C.C.AN.Y., 144 F.2d 
887—^Independent Shares Corpora¬ 
tion V. Deckert, C.C.A.Pa., 108 F.2d 
61, reversed on other grounds 61 

S. Ct. 229, 311 U.S. 282, 85 L.Ed. 
189. 

Canuel v. Oskoian, D.C.R.I., 23 F, 
R.D. 307. 

74. U.S.—^Fowkes v. Dravo Corp., D. 

C. Pa., 62 F.Supp. 361, amended on 
other grounds 75 F.Supp. 514. 

Different representations 
Action in deceit against defendants 
who allegedly induced plaintiffs and 
others to make Investments by means 
of misrepresentations, did not Involve 
a common question and hence could 
not be maintained as a class action, 
where representations were made at 
different times by different persons, 
with respect to different “deals” un¬ 
der which sales were made. 

U.S.—Gilbert v. Clark, D.C.Mass., 13 
F.R.D. 498. 

75. U.S.—^United R. R. Workers of 
America, Independent, v. Atchison, 

T. & S. F. R. Co., D.C.I11., 89 F. 
Supp. 666. 

Oppenhelmer v. F. J. Young & 
Co., D.C.N.Y., 3 F.R.D. 220. 

76. U.S.—Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

77. U.S.—Edgerton v. Armour & Co., 

D. aCal., 94 F.Supp. 649. 
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§ 75. Effect of Representation 

The representatives bind the class In a true class 
action, but a spurious class action does not bind persons 
who are not present In the proceeding. 

In a true class action, brought under subdivision 
(1) of the Federal Rules of Civil Procedure, Rule 
23 (a), 28 U.S.C.A., the representatives truly bind 
the class.'^s 

In a hybrid class action brought under subdivi¬ 
sion (2), although the rights are several, the adjudi¬ 
cation is binding on claims which affect the specific 


property involved in the action.'^^ In a spurious 
class action under subdivision (3), the rights of per¬ 
sons who are not present are not bindingly adjudi- 
cated,80 at least not beyond the principle of stare 
decisis.^l Where, however, adequate steps to notify 
and bring in all those in interest have been taken, the 
judgment in a spurious class action may have a 
more decisive and binding effect.^^ 

Action taken by persons who do not truly repre¬ 
sent the class, or whose interests are in conflict with 
the interests of the class, do not bind the class.83 


2. Particular Classes Represented 


§ 76. In General 

The rules with respect to class actions have been 
applied to a wide variety of actions in which it has been 
sought to represent various classes. 

In addition to the specific applications discussed 
infra §§ 77-93, the general rules with respect to 


class actions have been applied to a wide variety 
of actions,34 such as an action for treble damages 
and injunctive relief under the Robinson-Patman 
Act and the Sherman Anti-Trust Act,35 an action 
by a purchaser of stock for damages on the ground 
that defendants participated in filing a false and 


78. XJ.S.—Troup v. McCart, C.A.Ga., 
238 F.2d 289—Dickinson v. Burn¬ 
ham, C.A.N.T., 197 F.2d 973, certio¬ 
rari denied 73 S.Ct. 169, 344 U.S. 
875, 97 L.Ed. 678. 

B.C.—Knowles v. War Damage Corp., 
171 F.2d 16, 83 U.S.APP.D.C. 388. 
certiorari denied 69 S.Ct. 604, 336 
U.S. 914, 93 L.Ed. 1077. 

Hes judicata: 

Binding* effect of judgment in class 
action generally see Judgments § 
777. 

Conclusiveness of class suit in fed¬ 
eral court in subsequent suit in 
state court see Judgments § 901 
b. 

“A person who Is one of a class of 
persons on whose account action is 
properly brought or defended in a 
representative action or defense is 
bound by and entitled to the benefits 
of the rules of res judicata with ref¬ 
erence to the subject matter of the 
action.’' 

U.S.—Shipley v. Pittsburgh & L. E. 
H. Co., D.C.Pa., 70 F.Supp. 870, 875. 

79. Constructive trust 

In a hybrid class action to secure 
the disposition of a fund held in 
constructive trust, claims of non¬ 
appearing beneficiaries of the trust 
can no longer be asserted against 
the original holders who are forced 
by the judgment to disgorge. 

U.S.—^Dickinson v. Burnham, C.A^N. 
T., 197 F.2d 973, certiorari denied 
73 S.Ct. 169, 344 U.S. 875, 97 L.Ed. 
678. 

80. U.S.—^All Am. Airways, Inc. v. 
Elderd, C.A.N.Y., 209 P.2d 247— 
Dickinson v. Burnham, C.A.N.T., 197 
F.2d 973, certiorari denied 73 S.Ct. 
169, 344 U.S. 875, 97 L.Ed. 678— 


Kainz v. Anheuser-Busch, Inc., C. 
A.I11., 194 P.2d 737, certiorari de¬ 
nied 73 S.Ct. 17. 344 U.S. 820, 97 L. 
Ed. 638—Schatte v. International 
Alliance of Theatrical Stage Emp. 
and Moving Picture Mach. Opera¬ 
tors of U. S. and Canada, C.A.Cal., 
183 P.2d 685—California Apparel 
Creators v. Wleder of Cal., C.C.A. 
N.Y., 162 P.2d 893, 174 A.L.R. 481, 
certiorari denied 68 S.Ct. 166, 332 
U.S. 816, 92 L.Ed. 393. 

Canuel v. Oskoian, D.C.R.I., 23 
P.R.D. 307—^Mutation Mink Breed¬ 
ers Ass’n v. Lou Nierenberg Corp., 
D.C.N.Y., 23 P.R.D. 166. 

Only original parties and inter¬ 
veners are bound by judgment in 
spurious class suit. 

U.S.—-Hurd V. Illinois Bell Tel. Co., 

D. C.Ill., 136 F.Supp. 126, affirmed, 

C. A., 234 P.2d 942, certiorari de¬ 
nied Seybold v. Western Elec. Co., 
77 S.Ct. 216, 362 U.S. 918, 1 L.Ed. 
2d 124, rehearing denied 77 S.Ct. 
352, 362 U.S. 977, 1 L.Ed.2d 329. 

81- U.S.—Shipley v. Pittsburgh & L. 

E. R. Co., D,C.Pa., 70 F.Supp. 870. 

82. U.S.—^Dickinson v. Burnham, C. 
A.N.Y., 197 F.2d 973, certiorari de¬ 
nied 73 S.Ct. 169, 344 U.S. 876, 97 
L.Ed. 678. 

83. U.S.—^Hansberry v. Lee, Ill., 61 
S.Ct. 116, 311 U.S. 32, 85 L.Ed. 22, 
132 A.L.R. 741. 

84. U.S.—Federal Home Loan Bank 
of San Francisco v. Long Beach 
Federal Sav. & Loan Ass'n, D.C.Cal., 
122 F.Supp. 401—Tennessee Valley 
Authority v. Lenoir City, Tenn., 

D. C.Tenn., 72 F.Supp. 467. 
Destmotion of house 

An action by a member of a cer- 
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tain association against certain pub¬ 
lic authorities, based on destruction 
of dwelling house by direction of 
such authorities after such house had 
been only partially damaged by hur¬ 
ricane, was not a class suit within 
contemplation of Rule 23(a) (3), 

since no questions of fact and law 
common to all owners were present¬ 
ed. 

U S.—Keavy v. Anthony, D.C.R.L, 2 
P.R.D. 19. 

85. Common rights 

(1) An action for treble damages 
and injunctive relief under the anti¬ 
trust laws must be dismissed as a 
class action where no class of claim¬ 
ants injured in the same manner by 
the same conduct is defined. 

U.S.—D & A Motors, Inc. v. General 
Motors Corp., D.C.N.Y., 19 F.R.D. 
366—Bairn & Blank, Inc. v. War- 
ren-Connelly Co., D.C.N.Y., 19 P.R. 
D. 108—Austin Theatre v. Warner 
Bros. Pictures, Inc., D.C.N.Y., 19 F. 
R.D. 93. 

(2) Pact that defendants did a na¬ 
tionwide business and entered into 
a conspiracy co-extensive with its 
scope would not necessarily create 
similar rights in all their customers 
so as to support a class action. The 
right of any customer or customers 
to seek a common relief in a single 
action would depend on the similar¬ 
ity of their relationships with defend¬ 
ants and the identity of their compe¬ 
titive situation vis-a-vis the favored 
competitors whose superior treat¬ 
ment affected them prejudicially. 

U.S.—^Nagler v. Admiral Corp., D.C. 

N.Y., 144 F.Supp, 772, reversed on 
other grounds, C.A., 248 F.2d 319. 
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fraudulent registration statement and prospectus,S® 
and an action wherein plaintiff, in behalf of himself 
and others similarily situated, seeks a judgment de¬ 
claring him to be a national of the United States.®^ 

Creditors. In a creditor’s action wherein no 
committee of unsecured creditors has been appointed, 
plaintiff creditors may be entitled to represent the 
class of unsecured creditors as a whole.®® 

§77. Bondholders 

A class action may be brou£|ht by bondholders for 
themselves and all other bondholders similarly situated. 

Subject to the requirements prescribed by the 
Federal Rules of Civil Procedure, Rule 23(a), 28 U. 
S.C.A., class actions may be brought by bondholders 
for themselves and all other bondholders similarly 
situated.^® Thus, a suit to enforce interest pay¬ 
ments as specified on bond coupons brought by sev¬ 
eral of the bondholders for themselves and all 
others similarly situated is properly brought as a 
class action.9^^ The plaintiff or plaintiffs maintain¬ 
ing the action must be fairly representative of the 
whole class of bondholders.^^ The mere fact that 
there will be differences in the measure of damages 


of the various bondholders will not prevent a class 
action where there is a common question of law or 
fact involved.® 2 Under a state statute providing 
that any holder of a street improvement bond 
may prosecute an action to foreclose a delinquent 
assessment lien without joining as parties other 
bondholders similarly situated, the fact that there 
are no allegations in the pleadings to the effect that 
the bondholders are so numerous as to make it 
impractical to bring them all before the court does 
not render the action not maintainable as a class 

action.® 3 

If plaintiffs are unable to obtain other bond¬ 
holders to intervene in the class action if may be 
dismissed as such where there is a lack of ade¬ 
quate representation of the members of the class.®^ 

A bondholder's protective committeey which has 
no title, either legal or equitable, to deposited bonds, 
is not a member of the class of bondholders entitled 
to bring a class action on behalf of the bondhold¬ 
ers.® ^ An objection, however, that the committee 
is not the real party in interest must be made with 
reasonable promptness, and may be waived by a 
failure timely to assert it.®® 


86. Class action held znaintainahle 
U.S.—Rosenberg v. Globe Aircraft 

Corp., D.C.Pa., 80 P.Supp, 123. 

87. Spurious class suit 

Where, in action against secretary 
of state for judgment declaring plain¬ 
tiff to be United States national, 
complaint alleged that, in addition 
to plaintiff, there were many born 
American citizens, by virtue of birth 
in Hawaii, who, while stranded in 
Japan, had voted in Japanese post¬ 
war elections through coercion, mis¬ 
take, or confusion, and that issues of 
law and fact and relief sought were 
common to plaintiff and such persons, 
action, if it was a valid class suit, 
constituted a spurious class suit. 
U.S.—Fusae Yamamoto v. Dulles, D. 
G.Hawaii, 16 F.R.D. 195. 

88. U.S.—Clark v. Goldman, C.C.A. 
N.Y., 124 F.2d 491, opinion supple¬ 
mented 127 F.2d 852. 

Class or representative suits under 
equity practice see Equity § 164. 

89. Action held a class action 
US.—Hann v. City of Clinton, Okl., 

ex rel. Schuetter, C.C.A.Okl., 131 F. 
2d 978. 

90. U.S.—^Maricopa County Munici¬ 
pal Water Conservation DIst. Num¬ 
ber One V. Looney, C.AALriz., 219 
F.2d 529. 

91. Bepresentation held sufficient 

In suit by obligor on trust Inden¬ 
ture to have trustee instructed to 
deviate from the trust by permitting 


obligor to sell stock pledged under 
the indenture, brought against the 
trustee and seventeen other parties, 
number of bondholders served was 
sufficient to constitute adequate rep¬ 
resentation of bondholders as a class, 
to give plaintiff a locus standi, and 
to authorize decree binding on all 
bondholders. 

U.S.—Porto Rican American Tobac¬ 
co Co. V. City Bank Farmers Trust 
Co., D.C.N.T., 1 P.R.D. 20. 

Trustees without beneficial interest 
Nonresident bondholders owning 
nearly five million dollars* worth 
of bonds are not fairly represented 
by two trustees without beneficial 
interest and owning no bonds even 
as trustee at time suit is brought. 
U.S.—City of Clinton, Okl., ex rel. 
Schuetter, v. First Nat. Bank in 
Clinton, Okl., D.C.Okl., 39 P.Supp. 
909. 

92. Violation of Securities Bzchange 
Act 

A complaint, in purported class 
action on behalf of holders of bonds 
issued by foreign municipality, which 
alleged that bondholders suffered a 
loss as result of a conspiracy in fur¬ 
therance of which defendants vio¬ 
lated the Securities Exchange Act, 
showed that a common relief was 
sought, so as to authorize the class 
action, notwithstanding that mea.sure 
of damages of bondholders would be 
different in event action were suc¬ 
cessful. 


U.S.—Oppenheimer v. P. J. Young & 
Co., C.C.A.N.Y., 144 F.2d 387. 

93. U.S.—Hovenden v. City of Bris¬ 
tow, D.C.Okl., 34 P Supp. 674. 

94. U.S.—Oppenheimer v. P. J. 
Young & Co., C.C.A.N.Y., 144 F.2d 
387. 

95. U.S.—Clark v. Chase Nat. Bank 
of City of New York, D.CN.Y., 45 
P.Supp. 820. 

96. U.S.—Clark v. Chase Nat. Bank 
of City of New York, supra. 

Pour years 

Where objection that bondholders 
protective committee, holding only 
a power of attorney from bondhold¬ 
ers but no title, either legal or equi¬ 
table in bonds, was not the real party 
in interest entitled to maintain ac¬ 
tion on behalf of bondholders was 
not made until more than four years 
after action was commenced, de¬ 
fendant’s motion for judgment on 
the pleadings or for summary judg¬ 
ment against such committee would 
be denied on condition that commit¬ 
tee rid itself of any possible conflict¬ 
ing interest arising out of deposit 
agreement providing for representa¬ 
tion by the same committee of hold¬ 
ers of other bonds subsequently is¬ 
sued and pledging the same taxes, 
tariffs, and revenues as security 
therefor. 

U.S.—Clark v. Chase Nat. Bank of 
1 City of New York, supra. 
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§ 78. Employees and Employee Organiza¬ 
tions 

Employees op the membership of an unincorporated 
employee organization may constitute a proper class in 
whose behalf, or against whom, a class action may be 
brought. 

The membership of an unincorporated labor union 
may constitute a class on whose behalf representa¬ 
tives may bring a true class suit to vindicate the 
common rights of the members as such, ^ 7 and, like¬ 
wise, they may be sued as a class to enforce a joint 
or common liability but where, under the state 
law, an unincorporated union or its members are 
not subject to a class action, where jurisdiction of 
the federal courts is based on diversity an action 
may not be maintained in the federal courts by 
virtue of the Federal Rules of Civil Procedure, 
Rule 23 (a), 18 U.S.C.A.^® The number of em¬ 
ployees to be represented in a class action must be 
so large as to make it impracticable to bring them 
all before the court.i 

Rule 23 of the Federal Rules of Civil Procedure, 
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28 U.S.C.A., is not applicable to an action by a 
labor organization for an alleged breach of a col¬ 
lective bargaining agreement, since the Labor Man¬ 
agement Act of 1947, 29 U.S.C.A. § 185, grants the 
right of action to the union.^ 

Type of class action. An action by members of 
a local union on behalf of all members of the local 
against the president of the international union and 
his deputy to annul an order of the president in¬ 
voking international supervision over the affairs 
of the local, to reinstate officers of the local, and to 
restore control of the local to its own members 
is a true class action.^ A proceeding in which it is 
alleged that all the members of the union have a 
common responsibility for a tort, and which does not 
charge each of them individually with his own 
separate tort, is a true class action and not a spurious 
one.^ An action by some employees on behalf of 
themselves and all others similarly situated, under 
the Federal Rules of Civil Procedure, Rule 23 (a) 
(3), where the rights are several and there is 


97. TJ.S.—Giordano v. Radio Corp. 
of America, CA.N.J., 183 F.2d 658. 

Members of incorporated association 
as class in general see infra § 93. 
Actions lield properly brought as 
class actions 

U.S.—Smith v. Baltimore & O. R. 
Co., D.C.Ohio, 144 F.Supp. 869— 
Cross V, Oneida Paper Products Co., 
D.C.N.J., 117 PSupp. 919. 
Derivative action 

Since members of a union are not 
shareholders in a corporation, Rule 
23 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., relating to 
derivative class actions is inappli¬ 
cable to class action in behalf of un¬ 
ion members. 

U.S.—Tisa V. Potofsky, D.C.N.Y., 90 
F.Supp. 175. 

Specific performance of contract 
U.S.—Moreschl v. Hosteller, D,C.Pa., 
28 F.Supp. 618. 

98. Assault and battery 

(1) Action by plaintiff against 
named defendants, individually, and 
as members of an unincorporated la¬ 
bor association, for assault and bat¬ 
tery committed by the Individual de¬ 
fendants while acting within due 
course and scope of employment, was 
a civil action allowed by applicable 
Missouri law, and thus could be main¬ 
tained under Federal Rule of Civil 
Procedure relating to class or rep¬ 
resentative actions. 

U.S.—^White v. Quisenberry, D.C.Mo., 
14 F.R.D. 348. 

(2) Fact that fictitiously named 
persons were designated as parties 
defendant in plaintiffs representative 
or class action against individual de¬ 


fendants and members of unincorpo¬ 
rated labor association did not render 
complaint insuflftcient when the rep¬ 
resentative capacity of such parties 
was fully disclosed, since, on ascer¬ 
tainment of their true identity, they 
could be joined as parties defendant. 
U.S.—^White V. Quisenberry, supra. 
Attorney’s fees 

Action by an attorney for services 
rendered, against the members of a 
trade union, was a class action which 
plaintiff would not be prohibited 
from bringing on technical ground 
that plaintiff failed to plead the stat¬ 
utory conditions to bringing a class 
action, since the number of members 
of the union was obviously large 
and the obligation of the members 
was joint and common. 

U.S.—^Malarney v. Upholsterers’ In¬ 
tern. Union of North America, D.C. 

Pa., 7 F.R.D. 403. 

TTnlawfnl conspiracy 

Complaint filed by some members 
of independent union on behalf of 
themselves and others similarly situ¬ 
ated against named defendants as 
representatives of International un¬ 
ion, an unincorporated labor organiza¬ 
tion, for injuries allegedly sustained 
by members of plaintiff class as re¬ 
sult of unlawful conspiracy in which 
international was averred to have 
participated and malicious interfer¬ 
ence by international union with em¬ 
ployment of members of plaintifC 
class, was maintainable as a class 
action in view of fact it would be le¬ 
gally possible to adjudicate whether 
acts complained of were in reality 
acts of defendant international, 
whether they were tortious under all 
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the circumstances, and what dam¬ 
ages, if any, were sustained by plain¬ 
tiffs as a result thereof. 

U.S.—Canuel v. Oskoian, D.C.R.I., 23 
F.R.D. 307. 

99. U.S.—Underwood v. Maloney, C. 
A.Pa., 256 P.2d 334. 

1. U.S—Parker v. Lester, D.C.Cal., 
112 F.Supp. 433, reversed on oth¬ 
er grounds, C.A., 227 F.2d 708. 

Nine employees were not so large 

a class as to make joinder imprac¬ 
tical. 

U.S.—Coxhead v. Winsted Hardware 
Mfg. Co., D.aConn., 4 F.R.D. 448. 

2. U.S.—^United Auto. Workers 

Amalgamated Local No. 286 v. Wil¬ 
son Athletic Goods Mfg. Co., D.C. 
Ill., 119 F.Supp. 948—Schatte v. 
International Alliance of Theatri¬ 
cal Stage Emp. and Moving Pic¬ 
ture Mach. Operators of U. S. and 
Canada, D.C.Cal., 84 F.Supp. 669,^ 
affirmed, C.A., 182 F.2d 158, rehear¬ 
ing denied 183 F.2d 685, certiorari 
denied 71 S.Ct. 64, 340 U.S. 827, 96 
L.Bd. 608, rehearing denied 71 S.Ct 
194, 840 U.S. 885, 95 L.Ed. 643. 

Action properly brought by union 
U.S.—Studio Carpenters Local Union 
No. 946 V. Loew's Inc., D.C.Cal., 
84 F.Supp. 676, affirmed, C.A, 182 
F.2d 168, certiorari denied 71 S.Ct. 
64, 340 U.S. 828, 95 L.Ed. 60S, re¬ 
hearing denied 71 S.Ct 194, 340 U. 
S. 885, 95 L.Ed. 643. 

3. U.S.—^Underwood v, Maloney, D.C. 
Pa., 14 F.R.D. 222. 

4. Dibel 

U.S.—Pascale v. Emery, D.C.Mass., 
95 F.Supp. 147. 
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a common question of law or fact involved, is a 
spurious class action.^ Where some employees 
bring an action in behalf of themselves and all 
other employees similarly situated to recover extra 
compensation for services not required by their con¬ 
tract, the action constitutes a spurious class suit.^ 

Common right or interest. One or more em¬ 
ployees may not bring a class action against the 
common employer where the causes of action repre¬ 
sented do not present a common question of law 
and fact.'' An action by a group of union members 
on behalf of all members to obtain protection of 
seniority rights seeks the enforcement of a joint 
or common right.^ Where each employee is suing 
for the breach of a contract entered into between 
him and the employer which is covered by the 
collective bargaining agreement entered into be¬ 
tween the employer and the employees, represented 
by a union, common questions of law and fact are 
involved, even though each member of the class 
asks for separate relief running to him alone.^ The 
members of the executive board of a parent union 
have been held to possess a common interest in the 
question so as to sustain a class suit against them to 
prevent the expulsion of a member union.^o An 


action brought by a member to redress his own per¬ 
sonal grievances is improperly brought as a class 
action.ii 

Fair Labor Standards Act. An action under the 
Fair Labor Standards Act, 29 U.S.C.A. § 216, au¬ 
thorizing joinder in one action of claims of em¬ 
ployees similarly situated, is not truly a class action 
within the Federal Rules of Civil Procedure, Rule 
23, 28 U.S.C.A.,12 and the Act has been held to 
supersede the Federal Rules relating to class ac- 
tions.i2 Indeed, it has been held that a class action 
may not be brought under the Federal Rules to en¬ 
force rights under the Act.i^ 

Actions under the Fair Labor Standards Act are 
discussed generally with respect to parties in Master 
and Servant § 160(6). 

§ 79. -Representation of Class 

The representatives of the class of employees must 
be sufficient to insure adequate representation of all 
members of the class in whose behalf the action is 
brought. 

Whether the representatives of the class of em¬ 
ployees, be plaintiff si 5 or whether the representa- 


S. U.S.—Hurd V. Illinois Bell Tel. 
Co.. DC.Ill., 136 F.Supp. 125. af¬ 
firmed, C.A., 234 F.2d 942, certio¬ 
rari denied Seybold v. Western 
Elec. Co., 77 S.Ct. 216, 352 U.S. 918. 
1 L Ed.2d 124, rehearing denied 77 
set. 352. 352 U.S. 977, 1 L..Ed.2d 
329—Air Line Dispatchers Ass’n, 
A. F. of L. V. California Eastern 
Airways, D.C.Cal., 127 F.Supp. 621. 

€. U S.—Shipley v. Pittsburgh & L. 
E. R. Co., D.C.Pa., 70 F.Supp. 870. 

7. U.S.—Powkes v. Dravo Corp, D. 
C Pa., 62 F.Supp. 361, amended on 
other grounds 75 F.Supp. 514. 
Persons interested in precedent 
Class must be parties to contro¬ 
versy sought to be adjudicated, and 
not merely persons who, because of 
actual or potential involvement in 
similar controversies, are interested 
In judicial precedent which may be 
established. 

U.S.—^United R. R. Workers of Amer¬ 
ica, Independent, v. Atchison, T. & 
S. F. R. Co.. D.C.Ill., 89 F.Supp. 
666 . 

S. U.S.—System Federation No. 91, 
Ry. Emp. Dept., American Federa¬ 
tion of Labor v. Reed, C.A,6, 180 
P.2d 991. 

9. U.S.—^Air Line Dispatchers Ass’n, 
A. P. of L. V. California Eastern 
Airways, D.C.Cal., 127 F.Supp. 521. 

10. U.S.—Tisa V. Potofsky, D.C.N.Y., 
90 F.Supp. 175. 
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11. To prevent espnislon from mem¬ 
bership 

U.S.—Giordano v. Radio Corp. of 
America, C.A.N.J., 183 F.2d 668. 
To secure reinstatement as local xin- 
lon officer 

U.S.—Gray v. Reuther, C.A.Mich., 201 
F.2d 64. 

12. U S.—Pentland v. Dravo Corp., 

C. C.A.Pa., 152 F.2d 851. 

Burrell v. La Pollette Coach 
Lines, D.C.Tenn., 97 F.Supp. 279 
—Fink V. Oliver Iron Mining Co., 

D. C.Minn., 66 F.Supp. 316. 
Calabrese v. Chiumento, D.C.N.J., 

3 P.R,D. 435. 

Sqnity practice inapplicable 
Familiar equity practice as codi¬ 
fied by state statutes or former Equi¬ 
ty Rules, relating to class suits, has 
no application. 

U.S.—Shain v. Armour & Co., D.C. 
Ky., 40 F.Supp. 488. 

13. U.S.—Wright V. U. S. Rubber 
Co., D.C.Iowa, 69 F.Supp. 621. 

14. U.S.—^Lofther v. First Nat. Bank 
of Chicago, D.C.I11., 45 F.Supp. 986. 

Action held not valid class action 
U.S.—Clougherty v. James Vernor 
Co., CA..Mich., 187 P.2d 288, cer¬ 
tiorari denied 72 S.Ct. 28, 342 U.S. 
814, 96 L.Ed. 616. 

Tittle V. General Motors Corp., 
D.C.Conn., 80 F.Supp. 333. 

Bight not of type specified 
An employee’s action against em¬ 
ployer to recover, in employee’s be- 
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half and in behalf of employer’s for¬ 
mer and present employees, unpaid 
minimum wages and overtime com¬ 
pensation allegedly due under Fair 
Labor Standards Act, is not main¬ 
tainable as a class action within 
Rule 23 (a) (3), where it is not al¬ 
leged that each employee was simi¬ 
larly situated and It is apparent that 
as to respective employees there 
would be differences as to time work¬ 
ed, wages due, and hours of over¬ 
time. 

U.S.—Saxton v. W. S. Askew Co., D. 
C.Ga., 35 F.Supp. 519. 

15. U.S.—^Underwood v. Maloney, D. 
C.Pa., 14 F.R.D. 222-~Fitzgerald v. 
Kriss, D.C.N.Y., 10 F.R.D. 61. 
Penr plaintiffs were sufficient to 
insure adequate representation of 
class of over forty employees of de¬ 
fendant. 

U.S.—^Allaln v. National R. Adjust¬ 
ment Bd., Third Division, D.C.Ill., 
120 F.Supp. 453, affirmed, C.A., 212 
F.2d 32. 

BeglontU. director 

Where action to enjoin proceedings 
for expulsion of certain group from 
national labor union was brought as 
a class action, a single individual 
described only as regional director 
and representative of members of the 
national union in city, who was not 
an officer of national union or a mem¬ 
ber of any of the unions comprising 
the national union, or a member of 
trial board before whom the expul- 
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tives of the class of employees be defendants,^® they 
must be sufficient to insure adequate representation 
of all members of the class in whose behalf, or 
against whom, the action is brought. The quality of 
the representation is the controlling consideration, 
and that quality must be determined in the particular 
setting of the action wherein it is brought into is- 
sue-i*^ 

In a suit by several employees seeking to repre¬ 
sent all employees similarly situated, it is sufficient 
if one or more of the plaintiffs qualifies to repre¬ 
sent the class, and the fact that some of the plain¬ 
tiffs may not be qualified is not fatal to the action.^® 
Where the membership of the union is sharply di¬ 
vided on the very question involved in the case, 
the leader of one faction cannot adequately repre¬ 
sent the whole membership so as to be able to main¬ 
tain a class action in their behalf,nor is it proper 
to bring such an action in behalf of those members 
who are in agreement with him, since such a class 
is too ill-defined and ephemeral in make-up.^® 

Where the law of the state does not permit class 
suits to be maintained against labor unions, if juris- 
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diction of the federal court is based on diversity, 
individuals lack capacity to sue or be sued as class 
representatives of the union.^i However, a state 
statute merely granting the right to sue in the name 
of the association does not detract from the right 
of the members to bring a class action to protect 
their joint or common nghts.22 

The plaintiff bringing a class action in behalf of 
employees must be a member of the class he seeks 
to represent.23 The members of a union’s execu¬ 
tive board and board of directors are entitled to 
bring as a class suit an action, on behalf of all 
members of the union, to restrain defendant from 
exercising the office of president and interfering 
with the union’s business personnel.24 A member 
of a national union may not represent a local union 
in a class action since he is not a member of the 
class,2® and there is authority holding that an un¬ 
incorporated union may not qualify as a representa¬ 
tive in a class suit in behalf of its members, since 
the union is not a member of the class.-® On the 
other hand it has been held that an unincorporated 
labor union,27 on behalf of its members, or the ofli- 


sion proceedings were to take place, 
was not adequately representative of 
the class, so as to authorize mainte¬ 
nance of the action. 

U.S —^Durkin v. Eieve, D.C.Pa., 10 F. 

R. D. 71. 

16. D.C.—Brotherhood of Locomo¬ 
tive Firemen and Enginemen v. 
Graham, 176 F.2d 802, 84 U S.App. 
D.C. 67, certiorari denied 69 S.Ct. 
1527, 337 U.S. 954, 93 L.Ed. 1754, 
reversed on other grounds 70 S.Ct. 
14, 338 U.S. 232, 94 L.Ed. 22. 

XntenLatlonal union 

Where alleged international rep¬ 
resentative of international union, 
an unincorporated labor organization, 
and alleged officers of local of inter¬ 
national union could adequately rep¬ 
resent members of defendant inter¬ 
national, which had fifty thousand 
members, jurisdiction over interna¬ 
tional in class action was obtained. 
U.S.—Canuel v. Oskoian, D.C.R.I., 23 
F.R.D. 307. 

No partlcnlar officer or officers of 
unincorporated association need he 
named as defendant representing its 
members in class action against 
them. 

U.S —Pascals v. Emery, D.C.Mass., 
95 F.Supp. 147. 

17. U.S.—Canuel v. Oskoian, D.C.R. 
I., 23 F.R.D. 307. 

18. U.S.—Hunter v. Atchison, T. & 

S. F. Ry. Co., C.A.I11., 188 F.2d 
294, certiorari denied 72 S.Ct. 36, 
342 U.S. 819, 96 L.Ed. 619, rehear¬ 
ing denied 72 S.Ct. 172, 342 U.S. 
889, 96 L.Ed. 667. 

Parker v. Lester, D.C.Cal., 112 F. j 


I Supp 433, reversed on other 
I grounds, CA., 227 P.2d 708. 

19. U.S—Giordano v. Radio Corp. of 
America, C.A.N.J., 183 F 2d 558. 

20, U.S.—Giordano v. Radio Corp. of 
America, supra. 

21, U.S.—Underwood v. Maloney, C. 
A.Pa., 256 P.2d 334, certiorari de¬ 
nied 79 S.Ct. 93, 358 U.S. 864, 3 
L.Ed.2d 97. 

Lloyd A. Fry Roofing Co v. Tex¬ 
tile Workers Union of America, 
AFL-CIO, D.C.Pa., 152 F.Supp. 19. 

22. Action to protect union’s trade¬ 
mark 

U.S.—Cross V. Oneida Paper Prod¬ 
ucts Co., D.C.N.J., 117 F.Supp. 919. 

23. U.S—Pelelas v, Caterpillar 
Tractor Co, D.C.Ill., 30 F.Supp. 
173, affirmed, C.C.A., 113 P.2d 629, 
certiorari denied 61 S.Ct. 138, 311 
U.S. 700, 85 L.Ed. 464. 

24. U.S.—Talton v. Behncke, D.C. 
Ill., 106 F.Supp. 157, reversed on 
other grounds, C.A., 199 F.2d 471. 

25, U.S.—Fitzgerald v. Santoiannl, 
D.C.Conn., 95 F.Supp. 438. 

26, U.S.—^Rock Drilling, Blasting 
Roads, Sewers, Viaducts, Bridges, 
Foundations, Excavations & Con¬ 
crete Work, etc.. Local Union No. 
17, V. Mason & Hangar Co., D.C.N. 

T., 90 F.Supp. 639, affirmed, C.A, 
217 F 2d 687, certiorari denied 75 
S.Ct. 604, 349 U.S. 915, 99 L.Ed. 
1249. 

Requirement that representative be 
member of class see supra § 72. 

Back wages 

An action by a milk wagon drivers* 
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I union and its officers and trustees 
' against twenty-five milk dealers for 
recovery of back wages claimed to 
be due union's members, \^ho were 
drivers of milk wagons under an ar¬ 
bitration agreement and for an ac¬ 
counting from each defendant for 
any money owing to members of un¬ 
ion could not be maintained as a 
class action. 

U.S.—Milk Wagon Drivers X’nion of 
Chicago, Local 753, v. Associated 
Milk Dealers, D.C.Ill., 12 F Supp 
584—Milk XVagon Drivers' Union 
of Chicago, Local 753, v. Associat¬ 
ed Milk Dealers, D.C.Ill., 39 F. 
Supp. 671. 

Bribery 

Labor union could not maintain 
class action m tort for damages sus¬ 
tained severally by defendants’ em¬ 
ployees because of bribery conspira¬ 
cy between defendants and union of¬ 
ficer representing plaintiff and its 
members in collective bargaining 
with defendants, since plaintiff was 
not a member of class. 

U.S.—Rock Drilling, Blasting Roads, 
Sewers, Viaducts, Bridges, Foun¬ 
dations, Excavations and Concrete 
Work on all Const., Hod Carriers’, 
Bldg, and Common Laborers' Local 
Union No. 17 v. Mason & Hanger 
Co., C.A.N.T., 217 P.2d 687, certio¬ 
rari denied 75 S.Ct. 604, 349 U.S. 
915, 99 L.Ed. 1249. 

27. U.S.—^International Longshore¬ 
men’s & Warehousemen’s Union v. 
Ackerman, D.C.Hawaii, 82 F.Supp. 
65, reversed on other grounds, C. 
A., 187 F.2d 860, certiorari denied 
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cers of an unincorporated labor union,^8 may main¬ 
tain a class action under the Federal Rules in a 
representative capacity to test the constitutionality 
of a statute, the enforcement of which is alleged 
will render fair collective bargaining a virtual im¬ 
possibility ; and it has also been held that the union 
and some of its members may be sued as class repre¬ 
sentatives of all of the members.29 

§ 80. Landowners 

A class suit may properly be brought In behalf of 
landowners seeking to enforce a common right. 

In application of the rules discussed supra §§ 63- 
75, a class suit may properly be brought under the 
Federal Rules of Civil Procedure, Rule 23 (a), 28 
U.S.C.A., in behalf of landowners seeking to enforce 
a common right.20 The impoundment and diversion 
of a common source of water supply are a common 
injury to all landowners affected thereby and 
there is no diversity of interest among any mem¬ 
bers of the class in seeking to enjoin interference 
with the necessary flow of water, regardless of the 


nature of the water right of any individual owner 
within the area.22 A class action is proper where 
there are many hundreds of landowners whose water 
supply is threatened. 23 The landowners who are 
parties must fairly insure the adequate representa¬ 
tion of all who are not parties but who are in the 
class,24 and additional parties may be added as class 
plaintiffs to assure adequacy of representation.25 

§ 81. Racial Groups 

Violations of Individual or personal rights guaranteed 
by the Fourteenth Amendment, when committed on a 
class basis or as a group policy, such as a discrimination 
generally because of race, may be made the subject of 
class actions. 

Since violations of the Fourteenth Amendment to 
the Constitution of the United States are violations 
of individual or personal rights, when they are 
committed on a class basis or as a group policy, such 
as a discrimination generally because of race, they 
may be made the subject of class actions.^® A per¬ 
son against whom unlawful racial discrimination has 
been exercised,37 or whose civil rights have been 


72 S.Ct. 85, 342 U.S. 859, 96 L Ed. 
646. 

28. U.S.—International Longshore¬ 
men’s & Warehousemen’s Union v. 
Ackerman, supra. 

29. U.S.—^Tunstall v. Brotherhood of 
Locomotive Firemen and Engine- 
men, C.C.A.Va., 148 F.2d 403. 

30. U.S.—Rank v. Krug, D.C.Cal., 
142 P.Supp. 1. 

Portner egnity rcUe 

(1) Under former Eguity Rule 38, 
one landowner could maintain a suit 
in behalf of himself and other own¬ 
ers, where the threatened injury af¬ 
fected all. 

U.S.—Chew V. First Presbyterian 
Church of Wilmington, Del., D.C. 
Del., 237 F. 219. 

(2) Where there was a class of 
persons claiming title separately to 
parcels of land through a common 
source, and such class was so nu¬ 
merous as to make it impracticable 
to bring all members of it before 
the court, one or more members 
could maintain a bill to quiet title in 
their own behalf and for the benefit 
of all other members of the class 
who might become parties thereto. 
U.S.—Commodores Point Terminal 

Co. V. Hudnall, D.C.Fla., 283 F. 
150. 

31. U.S.—Rank v, Krug, D.C.Cal., 
142 F.Supp. 1. 

Dlsolaimers 

Where class suit was brought 
against government, and others, to 
-establish and enforce right of owners 
of land within alluvial cone of river 
downstream from government dam j 
to continuance of their common | 


source of supply by fiow of river, 
rights of owners within alluvial cone 
who had filed disclaimers, or sold or 
settled their rights with government, 
or had recovered judgments for dam¬ 
ages, could not be prejudiced by class 
action, and their interests could not 
bo adverse thereto, since a holding 
for class would but determine that 
such owners had rights to either dis¬ 
claim, sell, settle, or be damaged, 
and they would be estopped thereaft¬ 
er to enforce any rights contrary to 
their particular settlement or judg¬ 
ment. 

U.S.—Rank v. Krug, supra. 

Suits for past damages 
Fact that several owners of land 
within alluvial cone having river as 
its common source of supply of wa¬ 
ter, surface and underground, had 
filed suits for past damages against 
government, which built dam on riv¬ 
er and threatened to cut off source 
of supply, did not make the interests 
of such owners adverse to the re¬ 
mainder of the owners and did not 
preclude a class action for equitable 
relief, since latter relief related to 
future injuries. 

U.S.—Rank v. Krug, supra. 

32. U.S.—^Rank v. Krug, supra. 
Common source of supply 
Under California law, the commu¬ 
nity of interest of owners of land 
within alluvial cone of river, which 
was common source of water supply, 
in the preservation of that supply by 
obtaining equitable relief against an 
upstream appropriator, does not de¬ 
pend on the nature of the water right 
of a particular owner or the manner 
in which his water right has, in the 
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past, been exercised but right in the 
source of supply is common to all 
who depend thereon. 

S.—Rank v. Krug, supra. 

33. U S.—Rank v. Krug, D.C.Cal., 90 
F.Supp. 773. 

34. US.—-Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

35. U.S —Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

36. U S.—Kansas City, Mo. v. Wil¬ 
liams, C.A.Mo., 205 F.2d 47, cer¬ 
tiorari denied 74 S.Ct. 45, 346 U.S. 
826, 98 L.Ed. 351. 

Lucy V. Adams, D.C.Ala., 134 F. 
Supp. 236, aftirmed, C.A., 228 F.2d 
619, certiorari denied 76 S.Ct. 790, 
351 U.S. 931, 100 L.Ed. 1460. 

Right to maintain representative or 
class actions seeking declaratory 
judgment in general see Declara¬ 
tory Judgments § 120. 

37. U.S.—^Johnson v. Crawfis, D.C. 
Ark., 128 F.Supp. 230. 

Salary schedules 

(1) A Negro high school principal 
could maintain class action on behalf 
of himself and Negro school teach¬ 
ers with respect to discrimination 
against Negroes in salary schedules, 
as against contention that plaintiff 
did not represent a class because he 
was a principal and not a teacher, 
since principals and teachers all are 
members of same profession. 

U.S.—^McDaniel v. Board of Public 
Instruction for Escambia County, 
Fla., D.C.Fla., 39 F.Supp. 638. 

(2) A Negro teacher in the public 
schools had right to bring class ac¬ 
tion on behalf of himself and the 
Negro school principals and tea.cher3 
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violated because of race,38 is a proper party plaintiff 
to bring a spurious class action under Rule 23 a (3), 
28 U.S.C.A., in behalf of himself and the other 
members of the class ;38 but such an action can be 
brought only by one who is a member of a class who 
have been denied some legal right.^^ Thus, actions 
to end segregation of Mexican^l or Negro^^ chil¬ 
dren in public schools, the exclusion of Negro citi¬ 
zens from the state imiversity or from certain cours¬ 
es therein,^3 the segregation of white and colored 
races on motor buses,or the segregation of races 
by a zoning ordinance,or based on a denial to 


Negroes of the right to vote or to register for vot¬ 
ing,'*® a refusal to furnish application forms for ex¬ 
amination for police patrolman to other than white 
applicants and a denial to Negro citizens of the 
right to take the examination and to be placed on 
the eligible list, or the exclusion of citizens of 
Mexican or Latin descent from public recreational 
facilities,*® are properly brought as class actions. 

On the other hand, a class action based on dis¬ 
criminations because of race cannot be maintained 
in behalf of other citizens similarly situated in 


with respect to alleged discrimina¬ 
tion against them in the application 
of salary schedules. 

U.S.—Davis V. Cook, D.C.Ga, 80 P. 
Supp. 443. 

tTnconstittitioiial statute 

Action by Negro school teacher for 
himself and others similarly situat¬ 
ed, challenging constitutionality of 
state statutes which allegedly de¬ 
prived him of his constitutional 
rights, was a proper class action, 

XJ S.—Shelton v. McKinley, D.C.Ark., 
174 P Supp. 351. 

38. U.S.—Sharp v. Lucky, C.A.La., 
252 P.2d 910. 

Reddix v. Lucky, D.C.La., 148 
P.Supp. 108, reversed on other 
grounds, C.A., 262 P.2d 930. 

Jinks v. Hodge, D.C.Tenn., 11 
P.RD. 34$. 

39. Kot a **trae*’ class action 
U.S—Shelton v. McKinley, D.C.Ark., 

174 P.Supp. 361. 

40. Segregation in hospital 
Negro minor, who had been ad¬ 
judged insane by probate court and 
denied admission to state hospital 
for nervous diseases, was not enti¬ 
tled to maintain class suit, seeking 
declaratory and injunctive relief, at¬ 
tacking practice of segregation in 
state hospital, where Negro was not, 
and never had been, patient In such 
hospital. 

U.S.—Johnson v. Crawfls, D.C.Ark., 
128 P.Supp. 230. 

41. U.S.—Gonzales v. Sheely, D.C. 
Ariz., 96 P.Supp. 1004. 

42. U.S.—Orleans Parish School Bd. 
V. Bush, C.A.La., 242 P.2d 166, cer¬ 
tiorari denied 77 S.Ct. 1380, 354 
U.S. 921, 1 L.Ed.2d 1436. 

Twenty n'egro children of public 
school age, who resided In independ¬ 
ent school district, could bring a 
class action against independent 
school district for a declaratory 
Judgrment as to the rights and priv¬ 
ileges of the class and to enjoin dis¬ 
trict from denying to them and mem¬ 
bers of class they represented the 
right and privilege of attending pub¬ 
lic elementary school nearest their 
homes without discrimination being 
made on basis of race or color. 


U.S.—^Avery v. Wichita Palls Inde¬ 
pendent School Dlst., C.A.Tex., 241 
P.2d 230, certiorari denied 77 S.Ct. 
816, 853 U.S. 938, 1 D.Ed.2d 761. 

43. U.S.—^Frasier v. Board of Trus¬ 
tees of University of N. C., D.C.N. 
C., 134 P.Supp. 589, affirmed 76 S. 
Ct. 467, 350 US. 979, 100 L.Ed. 848 
—Lucy V. Adams, D.C.Ala., 134 P. 
Supp. 235, affirmed, C.A., 228 P.2d 
619, certiorari denied 76 S.Ct. 790, 
361 U.S. 931, 100 L.Bd. 1460—Wil¬ 
son V. Board of Sup’rs of La. State 
University and Agr. and Mechani¬ 
cal College, D.C.La., 92 P.Supp. 986, 
affirmed 71 S.Ct. 294. 340 U.S. 909, 
95 L.Ed. 657, rehearing denied 71 
S.Ct. 490, 340 U.S. 939, 95 L.Bd. 
678. 

Xiaw conrse 

(1) Where Negro citizen and resi¬ 
dent of Florida originally sought 
only the right to enter the universi¬ 
ty law school as a law student and 
following a federal supreme court 
decision, also brought a suit as a 
class action on behalf of himself 
and other Negro citizens Qualified to 
attend the school, under authority of 
the decisions of the court of appeals 
and the federal rule, plaintiff was en¬ 
titled to maintain the class action 
against defendants. 

U.S.—Hawkins v. Board of Control of 
Fla., D.C.Pla., 162 P.Supp. 851. 

(2) Action seeking Injunction re¬ 
quiring admittance of plaintiff and 
other Negro citizens similarly sit¬ 
uated to the combined six-year arts 
and sciences and law course at state 
university was properly brought as 
a class action. 

U.S.—Tureaud v. Board of Sup’rs of 
La. State University and Agr. and 
Mechanical College, D.C.La., 116 F. 
Supp. 248, reversed on other 
grounds, CA.., 207 P,2d 807, vacat¬ 
ed on other grounds 74 S.Ct. 784, 
347 U.S. 971, 98 LEd. 388. 

Graduate school 

Negro applicant who was denied 
admission to graduate school of state 
university and offered substitute ed¬ 
ucational facilities could properly 
bring class action on behalf of Negro 
citizens of the state who possessed! 
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requisite qualifications for admission 
to graduate and professional schools 
of that university. 

U.S.—Johnson v. Board of Trustees 
of University of Ky., D.C.Ky.. S3 
P.Supp. 707. 

44. U.S.—^Browder v. Gayle, D C. 
Ala., 142 PSupp. 707, affirmed 77 
S.Ct. 145, 352 U.S. 903, 1 L.Ed.2d 
114, rehearing denied 77 S.Ct. 323,. 
862 U.S. 960, 1 L.Ed.2d 245, certio¬ 
rari denied Owen v. Browder, 77 S. 
Ct. 145, 352 U S. 903, 1 L.Ed.2d 114, 
rehearing denied 77 S.Ct. 323, 352 

j U.S. 955, 1 L.Ed.2d 245. 

45. U.S.—Monk v. City of Birming¬ 
ham, D.C.Ala., 87 P.Supp. 53S, af¬ 
firmed, C.A., City of Birmingham v. 
Monk, 185 P.2d 859, certiorari de¬ 
nied 71 S.Ct. 1001, 841 U.S. 940, 95 
L.Ed. 1367. 

46. Befnsal to register 
Complaint, which alleged that 

when Negro attorney and his client 
went to office of registrar of voters 
on business, for which office existed 
and for which it was maintained by 
state and parish, that registrar, in 
her official capacity, refused to deal 
with them In her office solely because 
they were Negroes and referred them 
to another room in courthouse, alleg¬ 
ed a proper case for a class action by 
plaintiff in behalf of all Negro citi¬ 
zens. 

U.S.—Sharp v. Lucky, C.A.La., 252 
P.2d 910. 

Right to vote iu political association. 

to choose candidates for primary 
U.S.—Terry v. Adams, D.C.Tex., 90 
P.Supp. 595, reversed on other 
grounds, C.A., Adams v. Terry, 193 
P.2d 600, reversed on other grounds 
73 S.Ct. 809, 345 US. 461, 97 L.Ed. 
1152, rehearing denied 73 S.Ct. 
1128, 345 U.S. 1003, 97 LEd. 1408. 

47. U.S.—Johnson v. Yeildlng, DC. 
Ala., 165 P.Supp. 76. 

48. U.S.—^Lopez v. Seccombe, D.C. 
Cal.. 71 P.Supp. 769. 

Bight to golfing privileges 
U.S.—Holmes v. City of Atlanta, D.C. 
Ga., 124 P.Supp. 290, affirmed, C.A., 
223 P.2d 93, vacated on other 
grounds 76 S.Ct. 141, 350 U.S. 870, 
100 L.Ed. 776. 
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the absence of proof that citizens other than plain¬ 
tiffs have been subject to discrimination on similar 
grounds.^^ This rule has been applied where the 
alleged discrimination was the exclusion of citi¬ 
zens from a municipal swimming pool because of 
their race,50 or the refusal of election registrars 
to register members of the Negro race because 
of their race or color.51 The class suit device has 
also been considered improper where only a small 
number of colored persons are involved and it is 
not impractical to join as parties all those who 
wish to join.52 

§ 82. Shareholders 

Under the Federal Rules of Civil Procedure, class 
actions by shareholders are either representative or 
derivative. 

An action by a shareholder is representative when 
it is brought under the Federal Rules of Civil Pro¬ 
cedure, Rule 23 (a), 28 U.S.C.A., and is based on a 
primary or personal right belonging to him and those 


of his class. 53 It is derivative when it is brought 
under Rule 23 (b) and the action is based on a 
primary right of the corporation, but which is as¬ 
serted on its behalf by the stockholder because of the 
corporation's failure, deliberate or otherwise, to act 
on the primary right.® ^ 

§ 83. - Representative Actions 

One or more shareholders In a corporation may, In a 
proper case, bring a class action in behalf of themselves 
and all other shareholders similarly situated. 

One or more shareholders in a corporation may 
bring a class action under the Federal Rules of 
Civil Procedure, Rule 23 (a), for the benefit of him¬ 
self and all other shareholders similarly situated 
to enforce a right which is joint or common, or 
secondary in the sense that the owner of the primary 
right refuses to enforce it;®® but, since derivative 
actions for the benefit of the corporation under 
Rule 23 (b) must be for the benefit of the corpora¬ 
tion, such an action is not a derivative action.®® 


49. tr.S.—Johnson v. Yeilding, B.C. 
Ala., 166 F.Supp. 76—^Williams v. 
Kansas City, Mo., D.C.Mo., 104 P. 
Supp. 848, affirmed, C.A., 205 F.2d 
47, certiorari denied 74 S.Ct. 45, 
346 U.S. 826, 98 L.Bd. 351—Mitch¬ 
ell V. Wright, D.C.Ala., 62 F.Supp. 
580, reversed on other grounds, 
C.C.A., 154 P.2d 924, certiorari de¬ 
nied 67 S.Ct. 96, 329 U.S. 733, 91 
L..Bd. 633. 

60. U.S.—^Williams v. Kansas City, 
Mo., D.C.MO., 104 FSupp. 848, af¬ 
firmed, C.A., 206 F.2d 47, certio¬ 
rari denied 74 S.Ct. 45, 346 U.S. 
826, 98 L.Ed. 351. 

61. U.S.—Mitchell V. Wright, D.C. 
Ala., 62 F.Supp. 580, reversed on 
other grounds, C.C.A., 154 P.2d 924, 
certiorari denied 67 S.Ct. 96, 329 
U.S. 733, 91 L.Ed. 633. 

Striking from registrations 
Where Negro voter had been struck 
from list of registrations under Loui¬ 
siana statute with respect to chal¬ 
lenges to allegedly Illegal registra¬ 
tions and during the same period 
many other Negroes in parish had 
also been struck from list of regis¬ 
tered voters by allegedly unconstitu¬ 
tional and illegal actions of parish 
registrar of voters in mailing out 
more challenges than could be han¬ 
dled by her office within the short 
period required to answer, right of 
each voter depended on actions tak¬ 
en with respect to his own case, class 
action could not be maintained. 
U.S.—Reddix v. Lucky, C.A.La., 262 
F.2d 930. 

52. U.S.—Jackson v. Rawdon, D.C. 
Tex., 136 F.Supp. 936, reversed on 
other grounds, C.A., 236 P.2d 93, 


certiorari denied 77 S.Ct. 221, 352 
U.S. 925. 1 L.Ed.2d 160. 

53. U.S.—Schreiber v. Butte Copper 
& Zinc Co., D.C.N.T., 98 F.Supp. 
106. 

Action held representative 

U.S.—Edgerton v. Armour & Co., D. 

C.Cal., 94 F.Supp. 649. 

Securities and Exchange Act 
Action by shareholders in behalf 
of themselves and others similarly 
situated to recover profits made by 
officers, directors, or principal stock¬ 
holders in “short swing” transactions, 
under the Securities and Exchange 
Act, 15 U.S.C A. § 78 p (b), was a rep¬ 
resentative class action. 

U.S—Pottish V. Divak, D.C.N.Y., 71 
F.Supp. 737. 

54. U.S.—Schreiber v. Butte Copper 
& Zinc Co., D,C.N.Y., 98 F.Supp. 
106. 

Action held not a derivative one 
U.S.—Delzell v. Raver, D.C.Or., 97 
F.Supp. 893. 

Action to prevent illegal merger 
was action to enforce primary right 
of shareholder, and was not a deriva¬ 
tive action. 

U.S.—Sobel V. Whittier Corp., D.C. 
Mich., 95 F.Supp. 643, appeal dis¬ 
missed, C.A., 195 F.2d 361. 

65. U.S.—Pitts ton Co. v. Reeves, C. 
A.I11., 263 F.2d 328. 

Necessary joinder of parties In ac¬ 
tions by stockholders see infra § 
99. 

Ownership of entire cause of action 

Where plaintiff stockholders al¬ 
leged that corporation prior to dis¬ 
solution was sole owner of interests 
under contract with defendant corpo¬ 
ration and immediately following dis¬ 
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solution of plaintiffs* corporation all 
interest in contract was owned by 
stockholders represented by plaintiffs 
either as stockholders of dissolved 
corporation or as successors in in¬ 
terest, complaint sufficiently indicat¬ 
ed that plaintiffs and members of 
their class were owners of entire 
cause of action sought to be pleaded 
in class action. 

U.S.—Edgerton v. Armour & Co., D. 

C.Cal., 94 F.Supp. 649. 

Beal party in Interest 

A shareholder of record was a real 
party in interest entitled to maintain 
action to compel payment of divi¬ 
dends by corporation, within contem¬ 
plation of Federal Rules. 

U.S.—Doherty v. Mutual Warehouse 
Co., C.A.Ala., 245 F.2d 609. 

56. U.S.—Kohler v. Humphrey, C.A. 
La., 174 F.2d 946—Zahn v. Trans- 
america Corp., C.C.A.Del., 162 F.2d 
36, 172 A.L.R. 495. 

Schreiber v. Butte Copper & Zinc 
Co., D.C.N.Y., 98 F.Supp. 106, 

“To ascertain the fundamental na¬ 
ture of the suit one must ask wheth¬ 
er the suit is based upon a personal 
or primary right belonging to the 
stockholder or upon a derivative 
right. Does the suit seek to enforce 
a right belonging to the corporation 
which is being invaded? Where the 
corporation has no right of action by 
reason of the transaction complained 
of, the suit is representative and not 
derivative.” 

U.S.—^Horwitz v. Balabaq, D.C.N.Y., 
112 F.Supp. 99, 101. 

CancellatioxL of shares 
Where object of derivative suit 
is to compel a corporation to can¬ 
cel shares of stock alleged to have 
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A stockholder suing to compel the corporation to de¬ 
clare a dividend,or to enjoin a sale of unissued 
stock by the corporation,is enforcing a right com¬ 
mon to himself and the other stockholders against 
the corporation, rather than a derivative right which 
calls for the application of Rule 23 (b). Where 
a corporation is the owner of a primary right and 
voluntarily places itself in a position where it can¬ 
not enforce the right by a dissolution of the cor¬ 
poration and an assignment of its assets to its 
shareholders, the rights of the stockholders are 
“secondary’^ and may be enforced by a class ac- 
tion.®® 

In a class action it must appear that plaintiffs rep¬ 
resent stockholders other than just themselves, 
and that the members of the class on whose behalf 
the action is brought are so numerous that it is im¬ 
practical to bring them all before the court.®^ 
Where there are many shares of stock in the cor- 
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poration, the fact that holders of a few shares may 
have antagonistic interests does not make it impos¬ 
sible to insure the adequate representation of all, 
since Rule 23 (a) does not require action on behalf 
of one hundred per cent of the shareholders.®^ 

The plaintiff bringing the action must be a stock- 
holder,63 and a stockholder in whose behalf suit 
is brought may disqualify himself from participa¬ 
tion by removing himself from the class by a sale 
of his stock during litigation.®'^ 

Spurious class action. Where there is no com¬ 
mon fund or property to which plaintiff stockholders 
are looking to enforce their claims, but where there 
is a common question of law or fact and common 
relief is sought, the action is, under Rule 23 (a) (3), 
a spurious class action.®® 

Time of acquisition of interest. Where plaintiffs 
suit is not a derivative one, he is not disqualified to 


Ueen illegally issued or where issu¬ 
ance IS made in derogation of stock¬ 
holders’ prefemptive rights, action par¬ 
takes of nature of action for en¬ 
forcement of individual and not cor¬ 
porate rights. 

U.S.—H F G Co. V. Pioneer Pub. Co., 
D.C.Ill., 7 F.R.D. 654. 

57. U.S.—Doherty v. Mutual Ware¬ 
house Co., C.AAla, 246 P.2d 609. 

Actions by stockholders to compel 
payment of dividends in general 
see Corporations § 473. 

Type of class action 

An action to require directors to 
declare a dividend is not a true class 
action under Rule 23 (a) (1). 

U.S.—Knapp v. Bankers Securities 
Corp., D.C.Pa., 17 F.R.D. 246, af¬ 
firmed, CA., 230 F.2d 717. 

58. U.S.—^Ames v. Mengel Co., C.A. 
N.T., 190 F.2d 344, 346. 

“[The purpose of the suit] is to 
prevent by injunction a sale of unis¬ 
sued stock by the corporation which 
will violate the preemptive rights 
of the appellee and other stockholders 
who are in like situation, i. e., to 
vindicate stockholders’ rights and not 
corporate rights. It is, indeed, a 
representative action, but the ap¬ 
pellee does not ‘represent' the corpo¬ 
ration but only herself and other like 
stockholders." 

U.S.—^Ames V. Mengel Co., supra. 

59. U.S.—Edgerton v. Armour & Co., 
D.C.Cal., 94 F.Supp. 649, 

60. U.S.—^Knapp v. Bankers Securi¬ 
ties Corp., D.C.Pa., 19 F.R.D. 616. 

Challenging affidavits 

In action by stockholders to re¬ 
quire directors of corporation to de¬ 
clare dividend, affidavits of directors 
challenging allegations in complaint 
that plaintiffs were class representa¬ 


tives of all stockholders, were perti¬ 
nent and proper in so far as they 
alleged that plaintiffs did not repre¬ 
sent the directors, but portions of 
affidavits giving reasons for and facts 
on which directors based their as¬ 
sertions were stricken as plaintiffs 
had admitted that they did not rep¬ 
resent affiants. 

U.S.—Knapp v. Bankers Securities 
Corp., D.C.Pa., 17 FR.D. 245, af¬ 
firmed, C.A., 230 P,2d 717. 

Joinder 

Stockholders whose interests are 
antagonistic to those bringing the 
action, and whose interests will be 
adversely affected, must be joined 
as parties. 

U.S.—^McQuillen v. National Cash 
Register Co., C.CA.Md., 112 P.2d 
877, certiorari denied 61 S.Ct. 140, 
311 U.S. 696, 85 L.Ed. 450, rehear¬ 
ing denied 61 S.Ct. 316, 311 U.S. 
729, 86 L.Ed. 474. 

61. U.S.—Reconstruction Finance 
Corporation v. Teter, C.C.A.I11., 117 
F.2d 716, certiorari denied 62 S.Ct. 
62, 314 U.S. 620, 86 L.Ed. 498. 

62. U.S.—Coskery v. Roberts & Man- 
der Corp., D.C.Pa., 97 F.Supp. 14, 
appeal dismissed, C.A., 189 F.2d 
234. 

63. U.S.—Amen v. Black, CA.Kan., 
234 F.2d 12, remanded on other 
grounds 78 S.Ct. 530, 355 U.S. 600, 

2 L.Ed.2d 623. 

64. U.S.—Speed v. Transamerica 
Corp., D.C.Del., 135 F.Supp. 176, 
modified on other grounds, C.A., 
236 F.2d 369. 

65. U.S.—Speed v. Transamerica 
Corp., D.C.Del., 99 F.Supp. 808. 

Knapp v. Bankers Securities 
Corp., D.C.Pa., 17 F.R.D. 245, af- j 
firmed, C.A,, 230 F.2d 717. I 
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Different groups of stockholders 

Where it appeared that former 
stockholders’ stock had been acquired 
m three separate manners, from one 
group through direct personal nego¬ 
tiation, from a second group as a re¬ 
sult of a letter from purchasing cor¬ 
poration, and from a third group by 
an involuntary process of redemp¬ 
tion and recall, members of second 
group could bring “spurious" class 
action on behalf of themselves and 
members of their group, but not on 
behalf of the members of other 
groups, even though other members 
in group failed to intervene. 

U.S.—Mills V. Sarjem Corp., D.C.N. 

J., 133 F.Supp. 753, 

Sale or purchase of securities 

(1) A class action can be brought 
under statute creating a private 
cause of action to recover considera¬ 
tion paid for security when seller 
sells securities by use of any means 
in interstate commerce and by means 
of oral communication which includes 
an untrue statement of material facts 
or omits to state a material fact nec¬ 
essary in order to make statements 
not misleading. 

U.S—Athas V. Day, D.C.Colo., 161 

F.Supp. 916. 

(2) Actions for fraud and deceit in 
defendant corporation’s purchase of 
plaintiffs’ shares of another corpora¬ 
tion’s stock, without disclosing con¬ 
templated liquidation of such other 
corporation, for alleged purpose of 
capturing inventory thereof, were 
class actions, as basic and master 
facts rendering defendant liable were 
directly related to stockholders af¬ 
fected by defendant's acts as a class. 
U.S.—Speed v. Transamerica Corp., 

D.C.Del., 100 F.Supp. 461. 

Speed V. Transamerica Corp., D. 

C.Del., 5 F.R.D. 56. 
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maintain the suit because he was not a stockholder 
at the time of the happening of all the events com¬ 
plained of.^® 

§ 84. - Derivative Actions 

The Federal Rules of Civil Procedure reco£|nize the 
right of one or more shareholders in an association to 
bring an action to enforce a secondary right because the 
association refuses or is unable to enforce rights which 
may properly be asserted by It. 

As a general rule, an action to enforce corporate 
rights or to redress or prevent injuries to the cor¬ 
poration cannot be maintained in a federal court by 
a stockholder or the body of stockholders in their 
own names or in the corporate name, but the ac¬ 
tion must be brought by, and in the name of, the 
corporation itself,®^ since the cause of action being 
in the corporation, a stockholder’s rights therein 
are merely of a derivative character and can be 
asserted only through the corporation.®8 This is 
true even though the injury to the corporation may 
incidentally result in the depreciation or destruction 
of the value of the stock,®^ and plaintiff owns all 
or substantially all or a majority of the corporate 
stock.*^® 


Subject to certain conditions, however, the Fed¬ 
eral Rules of Civil Procedure, Rule 23 (b), 28 U. 
S.C.A., recognize the right of one or more share¬ 
holders in an association, incorporated or unin¬ 
corporated, to bring an action to enforce a second¬ 
ary right because the association refuses to enforce 
rights which may properly be asserted by it.*^! The 
right of a stockholder to bring a derivative action 
is not a creature of statute,'^2 is an invention of 
equity to supply the want of an adequate remedy 
at law to redress breaches of fiduciary duty by cor¬ 
porate managers.*^® Rule 23 (b) is the modern 
successor to Equity Rule 27; it owes its origin to 
equitable considerations and should be construed 
accordingly. Each case should be considered on its 
peculiar facts and any arbitrary construction of the 
Rule, which would result in the emasculation of the 
equitable considerations that led to its enactmenty 
should be avoided.*^^ On the other hand, the federal 
courts have regarded stockholders’ derivative actions 
with some suspicion, and, while this attitude is not 
controlling, it may be an important element in the 
disposition of a particular case.^® 

A derivative action is a suit by a shareholder to 
enforce a corporate cause of action,^® and plaintiff 


66. U.S.—Mark Dottenheim v. Mur¬ 
chison, C.A.N.Y., 227 F.2d 737, cer¬ 
tiorari denied 76 S.Ct. 712, 351 U.S. 
919, 100 L.Ed. 1451—^Zahn v. Trans- 
america Corp., C.C.A.Del., 162 F.2d 
36, 172 A.L.H. 495. 

In derivative actions see infra § 88. 

67. U.S.—Brictson v. Woodrough, C. 
C.A.Neb., 164 F.2d 107, certiorari 
denied 68 S.Ct. 1500, 334 U.S. 849, 92 
L.Ed. 1772—^In re Michlgan-Ohio 
Bldg. Corporation, C.C.A.I11., 117 F. 
2d 191. 

Atlanta Laundries v. National 
Linen Service Corp., D.C.Ga., 81 F. 
Supp. 650. 

Bight of stockholder to sue in be¬ 
half of corporation in general see 
Corporations § 559. 

Causes of action held In corporation 

(1) Breach of fiduciary duties by 
managers of corporation in merger 
transaction. 

U.S.—^McCarthy v. Autocar Co., U.C. 
Pa., 152 F.Supp. 409. 

(2) Waste and mismanagement of 
corporate assets. 

U.S.—^Dalva v. Bailey, D.C.N.T., 153 
F.Supp. 548. 

(3) Wrongful diversion of corpo¬ 
rate assets. 

Xj.s.—Liken v. Shaffer, D.C.Iowa, 64 
F.Supp. 432. 

Decision not to sue 

“A corporation’s right not to sue 
is correlative to its right to sue. 
Unless an ectuitable basis for inter¬ 


vention be shown, an individual stock¬ 
holder has no more right to chal¬ 
lenge by a derivative suit a decision 
by the board of directors not to sue 
than to so challenge any other deci¬ 
sion by the board.” 

U.S.—Swanson v. Traer, C.A.Ill., 249 
F.2d 854, 859. 

68. U.S.—Cromelin v. Fulcher, C.A. 
Ga., 192 F.2d 40. 

“The reason underlying the general 
rule, requiring the action to be 
brought by the corporation, even 
when the stockholder dominates the 
wronged corporation, is not only that 
such a single action will avoid a 
possible multiplicity of suits by vari¬ 
ous stockholders and will act as a 
bar to a subsequent suit by the cor¬ 
poration, but also that the damages 
so recovered may be available for the 
payment of the corporation’s creditors 
as well as for distribution to the 
stockholder or stockholders.” 

U.S.—E. M. Fleischmann Lumber 
Corp. v. Resources Corp. Intern., 
D.C.Del., 105 F.Supp. 681, 689. 

69. U.S.—Brictson v. Woodrough, C. 
CA.Neb., 164 F.2d 107, certiorari 
denied 68 S.Ct. 1500, 334 U.S. 849, 
92 L.Ed. 1772. 

70. U.S.—Liken v. Shaffer, D.C.Iowa, 
64 F.Supp. 432. 

71. U.S.—Koster v. (American) 
Lumbermens Mut. Casualty Co., N. 
Y., 67 set. 828, 330 U.S. 618, 91 
L.Ed. 1067. 


In re Chicago, B I. & P. By. Co., 
C.C.A.I11, 149 P.2d 629, reversed 
on other grounds 66 S.Ct. 382, 327 
U.S. 161, 90 L.Ed. 695. 

Pottish V. Divak, D.C.N.Y., 71 F. 
Supp. 737—Hirshhorn v Mine Safe¬ 
ty Appliances Co., D.C.Pa., 54 F. 
Supp. 688 

Right of stockholder to intervene see 
infra § 131. 

72. U.S.—Boyd v. Bell, D.C.N.Y., 64 
F.Supp. 22. 

73. U.S.—^Koster v. (American) 

Lumbermens Mut. Casualty Co, N. 
Y., 67 S.Ct. 828, 330 U.S. 618, 91 L. 
Ed 1067—Meyer v. Fleming, Ill., 66 
S.Ct. 382, 327 U.S. 161, 90 L.Ed. 
418. 

Right to sue or defend on behalf of 
corporation generally and under 
equity practice see Corporations § 
569 et seq. 

Remedy at law held Inadequate 

U.S.—^Dederick v. North American 
Co., D.C.N.Y., 48 F.Supp. 410. 

74- U.S.—Berg v. Cincinnati New¬ 
port & Covington Ry. Co., D.C.Ky., 
66 F.Supp. 842—Cohen v. Industri¬ 
al Finance Corporation, D.C.N.Y., 
44 F.Supp. 491. 

75. U.S.—Bimbaum v. Wilcox-Gay 
Corp., D.C.I11., 17 F.R.D. 133. 

76. U.S.—Price v. Gurney, Ohio, 65 
S.Ct. 613, 324 U.S. 100, 89 L.Ed. 
776. 

Breswick & Co. v. Briggs, D.C.N. 
Y., 138 F.Supp. 747--Liken v. Shaf¬ 
fer, D.C.Iowa, 64 F.Supp. 432. 
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acts in a representative capacity as a stockholder, 
and not in an individual capacity.'^^ jhe right to 
bring a stockholder’s derivative suit is not a con¬ 
tractual or property right.'^S 

A shareholder who brings a derivative class ac¬ 
tion under the Federal Rules of Civil Procedure, 
Rule 23 (b), 28 U.S.C.A., must comply with that 
Rule.'^^^ The Rule, however, does not abridge, en¬ 
large, or modify the substantive rights of any 
litigant or the rights of the corporation or stock¬ 
holder beneficiaries in a derivative action. 

Double derivative rights. The right to bring a 
stockholder’s derivative action may be extended to 
enforce a cause of action in favor of a subsidiary of 
the corporation in which plaintiff is a stockholder.^^ 
It has even been held that a stockholder of a parent 
company may sue, in a proper case, to enforce a 
right belonging to a subsidiary of a subsidiary of 
the corporation in which he is a stockholder.82 The 
justification for allowing a double derivative suit 
is that both the original corporation that is said 
to have suffered wrong and its shareholder corpora¬ 
tion which had the right to bring a derivative suit 
were in the control of those charged with inflicting 
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the corporate injury.^S it is the element of control 
which determines the double derivative right, not 
whether the parent company is also an operating 
company.84 The court has refused to establish a 
minimum requisite stock ownership by the parent 
in the subsidiary for institution of a double deriva¬ 
tive suit.85 

On the other hand, there is authority to the effect 
that the right to bring a double derivative action 
does not exist in a federal court, 8 6 and that a 
stockholder in a parent company does not possess 
an equitable or beneficial interest in the common 
shares of a subsidiary corporation sufficient to bring 
a derivative suit on behalf of stockholders of the 

subsidiary corporation.®7 

Wrong both to individual and corporation. A 
stockholder may sue in a federal court in his in¬ 
dividual capacity to restrain, or recover damages 
for, wrongful acts which are not only wrongs 
against the corporation but also violations of duties 
arising from contracts or otherwise and owing dw 
rectly to the injured stockholder,88 or for a damage 
which is peculiar to him and not a general one to 
the corporation. 8 8 


Action, for tre1)le damagres under anti¬ 
trust laws 

U.S.—Ramsburgr v. American Inv. 
Co. of Ill., C.A,I11., 231 F.2d 333 
—Fanchon & Marco v. Paramount 
Pictures. C.A.N.Y., 202 F.2d 731, 36 
A.L.R.2d 1336. 

Kogan V. Schenley Industries, 
Inc., D.C.Del, 20 F.R.D. 4. 

77. U S.—Cohen v. Beneficial Indus. 
Loan Corp., N.J., 69 S.Ct. 1221, 337 
U.S. 641, 93 L.Ed 1528—Koster v. 
(American) Lumbermens Mut. Cas¬ 
ualty Co.. N.Y., 67 S.Ct. 828, 330 
U.S. 618, 91 L.Ed. 1067. 

Fanchon & Marco v. Paramount 
Pictures, C.A.N.Y., 202 F.2d 731, 
36 A.L.R.2d 1336—In re Chicago, R. 
I. & P. Ry. Co., C.C.A.I11., 149 P.2d 
529, reversed on other grounds 66 
S.Ct. 382, 327 U.S. 161, 90 L.Ed. 
695. 

Schreiber v. Jacobs, D.C.Mich., 
121 F.Supp. 610—Smith v. Sper¬ 
ling, D.aCal., 117 F.Supp. 781, af¬ 
firmed in part and reversed in part 
on other grounds, C.A., 237 P.2d 
317, reversed on other grounds 77 
S.Ct. 1112, 364 U.S. 91, 1 L.Ed.2d 
1206—Horwitz v. Balaban, D.C.N. 
Y., 112 F.Supp. 99—Higgins v. She- 
nango Pottery Co., D.C.Pa., 99 F. 
Supp. 622—Kohler v. McClellan, D. 
C.La., 77 F.Supp. 308, affirmed, C.A., 
174 F.2d 946. 

Bepresentative of corporation 
A stockholder’s suit is a suit by 


the corporation conducted by the 
stockholder as its representative. 
U.S.—Beneficial Indus. Loan Corp. v. 
Smith, C.A.N.J., 170 F.2d 44, af¬ 
firmed 69 set. 1221, 337 U.S. 541, 
93 L.Ed. 1528. 

78. U.S.—Beneficial Indus. Loan 

Corp. V. Smith, supra. 

79. U.S.—Lissauer v. Bertles, D.C. 
N.Y., 37 F.Supp. 881. 

80. U.S.—Overfleld v. Pennroad Cor¬ 
poration, D.C.Pa., 48 F Supp. 1008, 
affirmed, C.C,A., 146 F.2d 889. 

81. U.S.—Hirshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 64 F.Supp. 
688—^Wachsman v. Tobacco Prod¬ 
ucts Corporation of New Jersey, 
D.C.N.J., 42 F.Supp. 174, affirmed, 
C.C.A., 129 F.2d 815. 

Inability to sue 

Where parent corporation alleged¬ 
ly was not able to exercise its right 
as a stockholder of subsidiary to sue 
individual defendants on behalf of 
subsidiary for damage subsidiary suf¬ 
fered because of conduct of individ¬ 
ual defendants, stockholder of parent 
was authorized to act in place of par¬ 
ent in bringing stockholder’s deriva¬ 
tive action on behalf of subsidiary. 
U.S —Craftsman Finance & Mortg. 
Co. V. Brown, D.C.N.Y., 64 F.Supp. 
168. 

Bight to maintain action 

(1) A stockholder can maintain 
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a double derivative action in the fed¬ 
eral courts. 

U.S.—Goldstein v. Groesbeck, C.C.A. 
N.Y., 142 P.2d 422, 154 A.L.R. 1285, 
certiorari denied 65 S.Ct. 36, 323 
U.S. 737, 89 L.Ed. 590. 

(2) There is nothing in the Feder¬ 
al Rules of Civil Procedure, Rule 23 
(b), 28 U.S.C.A., to change the law 
with respect to double derivative ac¬ 
tions. 

U S.—Goldstein v. Groesbeck, supra. 

82. U S —Saltzman v. Birrell, D.C.N. 
Y., 78 F.Supp. 778. 

83. US.—U. S. Lines, Inc., v. U. S. 
Lines Co., C.C.A.N.Y., 96 F.2d 148. 

Hirshhorn v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 54 F.Supp. 588. 

84. U.S.—Hirshhorn v. Mine Safety 
Appliances Co., supra. 

85. U.S.—Saltzman v. Birrell, D.C.N. 
Y., 78 F.Supp. 778. 

88. U.S.—De Van v. U. S., D.C.N.J., 
60 F.Supp. 992. 

87. U.S,—Weinhaus v. Gale, C.A.IIL, 
237 P.2d 197. 

88. U.S.—Bookout V. Schine Cham 
Theatres, Inc., C.A.N.Y., 253 P.2d 
292—Peter v. Western Newspaper 
Union, C.A.Fla., 200 F.2d 867. 

89. U.S.—^Brockman Bldg. Corp. v. 
C. I. R., C.A„ 231 P.2d 145, certio¬ 
rari denied 76 S.Ct. 308, 350 U.S. 936, 
100 L.Ed. 817. 
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§ 85.-Necessity of Right of Action 

in Association 

A derivative action will not lie unless it is based on a 
cause of action which may be enforced by the corporation. 

A Stockholder suing in a federal court on behalf 
of the corporation has no greater rights and oc¬ 
cupies the same position that the corporation itself 
would occupy if it were suing on its own behalf, 
and a derivative suit will not lie unless it is based 
on a cause of action which may be enforced by 
the corporation.^! Thus, on refusal of the corpora¬ 
tion to sue, a stockholder may sue in its behalf only 
where the rights of the corporation are invaded, 
resulting in damage to it. 9 2 

The cause of action asserted in a derivative ac¬ 
tion must belong to the corporation.^ 3 Accordingly, 
under Rule 23 (b), such actions may be maintained 
only on rights which are indirect and secondary,^^ 
and such an action may not be brought by a stock¬ 


holder against the corporation seeking, in his own 
direct right, to enjoin it from doing an illegal act,^^ 
or to require the corporation to declare a dividend.^® 

§ 86.-Grounds of Action 

The grounds of a derivative action in the federal 
courts are fraud, breach of trust, illegality, or ultra vires 
acts. 

A Stockholder may sue in a federal court on be¬ 
half of the corporation to prevent irremediable in¬ 
jury or failure of justice, in case of some fraudulent 
conduct on the part of the directors, officers, or 
other stockholders, either among themselves or in 
connection with third persons.97 The grounds of 
action are fraud, breach of trust, illegality, or ultra 
vires acts.^s In the absence of fraud, oppression, 
breach of trust, or an ultra vires act, the question of 
whether or not the corporation shall sue to enforce 
a right of action belonging to it is to be determined 
by the proper corporate authorities according to 


90. U.S.—Guaranty Trust Co. of N. 
Y. V. Williamsport Wire Rope Co., 
D.C.Pa., 65 F.Supp. 16—Liken v. 
Shaffer, D.C.Iowa, 64 F.Supp. 432 
—Sheehan v. Municipal Light & 
Power Co., D.C.N.Y., 54 F.Supp. 
169, affirmed, C.CA., 151 F.2d 65. 

Effect of intervention 

Cause of action was not changed 
by intervention of two additional 
plaintiffs. 

U.S.—Marcus v. Otis, C.C.A.N.Y., 168 
P.2d 649, adhered to, C.A., 169 F. 
2d 148. 

Surrender of lease 

U.S.—Linker & Herbert, Inc. v. Mar¬ 
shall, D.C.Wis., 133 FSupp. 148. 

91. U.S.—Falvey v. Foreman-State 
Nat. Bank, C.C.A.I11., 101 F.2d 409, 
certiorari denied 59 S.Ct. 835, 307 
U.S. 632, 83 L.Bd. 1614. 

Linker & Herbert, Inc. v. Mar¬ 
shall, D.aWis., 133 F.Supp. 148— 
Cohen v. Beneficial Indus. Loan 
Corp., D.C.N.Y., 69 F.Supp. 297. 

*Tf the corporation does not have 
a cause of action, then there can be 
no recovery in a stockholder’s deriva¬ 
tive suit.” 

U.S.—Liken v. Shaffer, D.C.Iowa, 64 
F.Supp. 432, 441. 

92. U.S.—In re Klein's Outlet, D.C. 
N.Y., 48 F.Supp. 416, reversed on 
other grounds, C.C.A., 136 F.2d 
986. 

93. U.S.—Smith v. Sperling, D.C.Cal., 
117 F.Supp. 781, affirmed in part 
and reversed in part on other 
grounds, C.A., 237 P.2d 317, reversed 
on other grounds 77 S.Ct. 1112, 364 
U.S. 91, 1 L.Ed.2d 1206. 

94. U.S.—^Koster v. (American) 
Lumbermens Mut. Casualty Co., N. 


Y., 67 S.Ct. 828, 330 U.S. 518, 91 
L Ed. 1067. 

Howard v. Furst, C.A.N.Y., 238 
F.2d 790, certiorari denied 77 S.Ct. 
814, 353 U.S 937, 1 L.Ed 2d 759— 
Knapp V, Bankers Securities Corp., 

C. A.Pa., 230 F.2d 717. 

Horwitz V Balaban, D.C.N.Y., 112 
F.Supp. 99—Higgins v. Shenango 
Pottery Co., D.C.Pa., 99 F.Supp. 
522. 

Usurpation of regulatory control 
Where question is that of unlaw¬ 
ful usurpation of regulatory control, 
as distinguished from reasonableness 
of regulatory action by agency with 
conceded jurisdiction, a stockholder 
has standing to attack an adminis¬ 
trative order in which corporate man¬ 
agement has acquiesced even though 
he cannot show an Interest other 
than a derivative one on behalf of 
corporation. 

U.S.—Breswick & Co. v. U. S., D.C. 
N.T., 134 F.Supp. 132. 

95. U.S.—Sobel v. Whittier Corp., 

D. C.Mlch., 96 F.Supp. 643, appeal 
dismissed, C.A., 195 F.2d 361. 

96. U.S.—^Knapp v. Bankers Securi¬ 
ties Corp., C.A.Pa., 230 F.2d 717. 

97. U.S.—Swanson v, Traer, C.A.I11., 
249 F.2d 864. 

Berg V. Cincinnati, Newport & 
Covington Ry. Co., D.C.Ky., 66 F. 
Supp. 842. 

Secret profits 

Where minority interests in corpo¬ 
ration were not permitted to partici¬ 
pate in benefits of loan of that cor¬ 
poration’s funds, other corporations 
in a network of corporations connect¬ 
ed by interlocking directorates and 
cross Investments, which knowingly 
participated in transaction whereby 
controlling stockholders benefited 
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would be required to disgorge to 
lending corporation their profits from 
use of those funds for benefit of mi¬ 
nority interests in lending corpora¬ 
tion. 

U S.—^Alster v. British Type Invest¬ 
ors, D.C.N.Y., 83 F.Supp. 949. 

98. U.S.—Swanson v. Traer, C.A.I11,, 
249 F.2d 854—Beneficial Indus. Loan 
Corp. v. Smith, C.A.N.J., 170 F. 
2d 44, affirmed 69 S.Ct. 1221, 337 
U.S. 541, 93 L.Ed. 1628. 

Smith V. Sperling, D.C.Cal., 117 
F.Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 364 U.S. 
91, 1 L.Ed.2d 1205—^Downing v. 
Howard, D.C.Del., 68 F.Supp. 6, af¬ 
firmed, C.C.A., 162 F.2d 664, certio¬ 
rari denied 68 S.Ct. 166, 332 U.S. 
818, 92 L.Ed. 395. 

Accounting 

A shareholder could maintain a 
double derivative suit to require an 
accounting for profits received un¬ 
der service and construction contracts 
made with operating companies in 
violation of the Public Utility Hold¬ 
ing Company Act. 

U.S.—Goldstein v. Groesbeck, C.C.A. 
N.Y., 142 F.2d 422, 164 A.L.R. 1286, 
certiorari denied 65 S.Ct. 36, 323 

U. S. 737, 89 L.Ed. 590. 

Cancellation of lease 
Stockholders were entitled to sue 
on behalf of corporation to cancel 
lease from president of corporation 
to newly organized company on 
ground that lease was executed in 
breach of president’s fiduciary duty 
to corporation. 

U.S.—Westerly Theatre Operating Co. 

V. Pouzzner, C.C.A.R.I., 162 F.2d 
821. 
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their judgment and discretion, and a stockholder 
may not bring a derivative action to enforce the 
right of action of the corporation, even though he 
has satisfied all conditions precedent.99 The fact 
that the officers of the corporation may have exer¬ 
cised poor judgment with respect to a matter within 
their discretion is not a sufficient basis on which to 
sustain a derivative action.^ 

§ 87. —-Refusal of Association to 

Act 

Under the Federal Rules of Civil Procedure, before a 
shareholder will be permitted to sue on behalf of an 
association he must show that he has exhausted his 
remedies within the association without avail, or that 
a resort to such remedies would be futile. 

Under the Federal Rules of Civil Procedure, Rule 
23 (b), 28 U.S.C.A., before a shareholder will be 
permitted to sue on behalf of the association he must 
show that he has exhausted all the means within his 
reach to obtain, within the association itself, the 
redress of his grievances, or action in conformity 
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with his wishes without avail.2 Stockholders must 
show that they have earnestly and unsuccessfully 
sought redress from the board of directors, and, 
where appropriate, also from the stockholders in 
a corporate meeting, unless they can show suffi¬ 
cient reasons for not doing so.^ The courts will 
not require that minority stockholders minutely 
detail all facts on which they base their demand for 
corporate action, but minority stockholders must 
state sufficient facts to put the directors and other 
stockholders on notice that there is at least a prob¬ 
ability of truth in the matters of which complaint 
is made.^ 

On the other hand. Rule 23 (b) should have a 
practical operation, and, as to its requirements, must 
be given such play as to fit the conditions of the 
different cases.® Accordingly, a resort to the cor¬ 
poration,® through a demand on the board of di¬ 
rectors^ or on the general body of stockholders,® 
is unnecessary where it appears that it would jeop¬ 
ardize the cause of action or be futile or impracti- 


99. U.S.—Swanson v. Traer, C.A.I11., 
245 F.2d 854. 

1. U.S.—Cumberland Corporation v. 
McLellan Stores Co., D.C.N.T., 32 
P.Supp. 840. 

2. U.S.—Swanson v. Traer, C,A.I11., 
249 F.2d 854—Zeleznik v. Grand 
Riviera Theater Co., C.C.A.Mich., 
128 F.2d 533. 

Gunn V. Voss, D.C.Wyo., 154 F. 
Supp. 346—Group of Boston & 
Providence R. Corp. Stockholders 
V. I. C. C., D.C.Va., 133 F.Supp. 
488—Levitan v. Stout, D.C.Ky., 97 
F.Supp. 105—^Atlanta Laundries v. 
National Linen Service Corp., D.C. 
Ga., 81 P.Supp. 650—Berg v. Cin¬ 
cinnati Newport & Covington Ry. 
Co., D.CKy., 66 F.Supp. 842—Hirsh- 
horn V. Mine Safety Appliances Co., 
D.C.Pa, 64 F.Supp. 588—In re 
Klein's Outlet, D.C.N.T., 48 F.Supp. 
416, reversed on other grounds, 

C. C.Al., 136 P.2d 986. 

Birnbaum v. Wilcox-Gay Corp., 

D. C.I11., 17 P.R.X). 133. 

Pleading in stockholders’ action see 
infra § 298. 

Refusal of corporation to act as basis 
of action by stockholder in behalf 
of corporation generally see Corpo¬ 
rations § 564. 

Corporation enforcing right 
Where corporation Is party plain¬ 
tiff In action enforcing right, stock¬ 
holder has no proper place in litiga¬ 
tion as he can contribute nothing use¬ 
ful to decision in case. 

U.S.—Falcon Dam Constructors v. U. 

S., 142 F.Supp. 902, 136 Ct.Cl. 368. 
railnre to answer letter 
Where receiver of corporation sent 
a letter to minority stockholders with 


respect to their demand of corporate 
action, fact that stockholders did not 
reply to letter showed a lack of earn¬ 
est effort to Induce action on part of 
receiver. 

U.S.—Lucking V. Delano, C.C.A.Mich., 
129 F.2d 283. 

Showing held sufficient 
U.S.—Golconda Petroleum Corpora¬ 
tion V. Petrol Corporation, D.C.Cal., 
46 F.Supp. 23. 

3. U.S.—Levitan v. Stout, D.C.Ky., 
97 F.Supp. 105—^Atlanta Laundries 
v. National Linen Service Corp., D. 
C.Ga., 81 P.Supp. 650. 

Opportunity to call stockholders’ 
meeting 

Where minority stockholders had 
opportunity to call stockholders' 
meeting, but they did not, they had 
not sufficiently endeavored to exhaust 
their rights through authorized cor¬ 
porate procedure. 

U.S.—^Wall & Beaver St. Corp. v. 
Munson Line, D.C.Md., 68 F.Supp. 
109. 

Tie vote 

Where taking of demanded action 
by board of directors is prevented by 
a tie vote, and the board is evenly 
divided between directors represent¬ 
ing the only two stockholders of the 
corporation, bringing of stockholder’s 
action Is appropriate remedy for dis¬ 
appointed stockholder. 

U.S.—^Motor Terminals v. National 
Car Co., D.C.Del., 92 F.Supp. 165. 
TTudex former Iiq,uity Rule 37 
U.S.—Stone v. Holly Hill Fruit Prod¬ 
ucts, C.C.A.Fla., 66 F.2d 663. 

4. tetter which failed to state any 
fact on which demand for corporate 
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action was based was insufficient 
factual basis to compel corporate ac¬ 
tion. 

U.S.—Isaac v. Milton Mfg. Co., D.C. 
Pa., 33 P.Supp. 732. 

6. U.S.—Maxwell v. Enterprise Wall 
Paper Mfg. Co., D.C.Pa., 47 F.Supp. 
999, reversed on other grounds, C. 
C.A., 131 P.2d 400. 

6. U.S.—^Zeleznik v. Grand Riviera 
Theater Co., C.C.AMich., 128 P.2d 
533. 

Kogan V. Schulte, D.C.N.T., 61 P. 
Supp. 604. 

7. U.S.—Motor Terminals v. Nation¬ 
al Car Co., D.C.Del., 92 P.Supp. 155 
—Overfield v. Pennroad Corpora¬ 
tion, D.C.Pa., 42 P.Supp. 586, opin¬ 
ion supplemented 48 F.Supp. 1008, 
affirmed, CC.A., 146 P.2d 889. 

Directors hostile to demand 
U.S.—Maxwell v. Enterprise Wall Pa¬ 
per Mfg. Co., D.C.Pa., 47 P.Supp. 
999, reversed on other grounds, C. 
C.A., 131 F.2d 400. 

8. U.S.—Gottesman v. General Mo¬ 
tors Corp., C.A.N.T., 268 P.2d 194. 

Gunn V. Voss, D.C.Wyo., 154 P. 
Supp. 345—Craftsman Finance & 
Mortg. Co. V. Brown, D.C.N.Y., 64 
F.Supp. 168. 

Inability to grant relief 

Plaintiffs were not required to ap¬ 
peal to stockholders where stock¬ 
holders could not grant relief de¬ 
manded, and, even if such power ex¬ 
isted, could not oust directors from 
their offices before the expiration of 
their terms. 

U.S.—^Maxwell v. Enterprise Wall Pa¬ 
per Mfg. Co., D.C.Pa., 47 P.Supp. 
999, reversed on other grounds, C. 
C.A., 131 P.2d 400. 
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cable. The fact that the stockholders are widely 
scattered and that there will be expense and delay 
incident to such demand is legally insufficient to 
excuse a failure to resort to the other stockholders.^ 

Sufficiency of refusal. If a board of directors, 
a majority of whom are honest and have not been 
involved in the alleged wrongs, refuses a demand 
to bring suit, shareholders may not maintain a 
derivative action and thereby substitute their judg¬ 
ment for that of the directors.i^^ If, however, 
the directors who reject the demand are dishonest, 
guilty of a breach of trust, were participants in the 
fraudulent acts relied on as the basis for the demand, 
or are subject to the control of the alleged wrong¬ 
doers, stockholders may maintain a derivative suit.^i 

Time of refusal. The right of a stockholder to 
sue depends, not on the past attitude of the man¬ 
agers of the corporation, but on the attitude of the 
managers at the time action is brought. 

What law governs. There is authority to the 
effect that the law of the state must determine the 
extent to which an effort to obtain stockholder ac¬ 
tion is a condition precedent to the maintenance of 
a derivative action, but that the Federal Rule will 


determine the necessity of pleading that effort.^3 
§ 88.-Persons Entitled to Sue 

A derivative action may be brought under the Fed¬ 
eral Rules of Civil Procedure only by a person who is a 
shareholder and was such at the time of the transaction 
in question, although an equitable owner may be con¬ 
sidered a sharehoider under the Federal Rules. 

Under the Federal Rules of Civil Procedure, 
Rule 23 (b), 28 U.S.C.A., a person who sues in be¬ 
half of an association must be a shareholder,and 
he must show that he was a shareholder at the time 
of the transaction of which he complains, or that his 
share thereafter devolved on him by operation of 
law.is If the wrong complained of is a continuing 
one, a transferee of stock may sue although the 
wrong commenced before the transfer.^^ Under 
the Federal Rules, a stockholder in a derivative ac¬ 
tion may complain only of transactions which took 
place after he became a stockholder, and he may 
not complain of transactions which took place prior 
to his acquisition of stock.i'^ 

One who was the equitable owner of shares of 
stock at the time in question may be considered to 
have been a stockholder at that time within the 
Rule.is 


9. U.S.—Haffer v. Voit, C.AKy., 219 
F.2d 704, certiorari denied Ames 
V. Mengel Co., 76 S.Ct. 66, 350 U.S. 
832, 100 L.Ed. 743. 

10. U.S.—Swanson v. Traer, C.A.Ill, 
249 F.2d 854. 

11. U.S.—Swanson v. Traer, supra. 

12. U.S.—^Wachsman v. Tobacco 
Products Corporation of New Jer¬ 
sey, D.C.N.J., 42 F.Supp. 174, af¬ 
firmed, C.C.A., 129 F.2d 815. 

13. U.S.—Steinbergr v. Hardy, D.C. 
Conn., 90 F.Supp. 167. 

Pleading in stockholders’ action see 
infra § 298. 

14. U.S.—^Amen v. Black, CA.Kan., 
234 P.2d 12, remanded on other 
grounds 78 S.Ct. 530, 365 U.S. 600, 
2 L.Ed.2d 523. 

Craftsman Finance & Mortg. Co 
V. Brown, D.C.N.Y., 64 F.Supp. 168. 

Hight to sue in state courts and un¬ 
der equity practice see Corpora¬ 
tions § 666. 

Stockholders’ protective committee, 

which never owned stock in corpora¬ 
tion, had no standing to bring deriva¬ 
tive action. 

D.C.—^Mayflower Hotel Stockholders 
Protective Committee v. Mayflow¬ 
er Hotel Corp., D.C., 73 F.Supp. 721, 
reversed on other grounds 173 F.2d 
416, 84 U.S.APP.D.C. 276. 

15. U.S.—Weinhaus v. Gale, C.A.I11., 
237 F.2d 197—Henls v. Compania 
Agricola De Guatemala, C.A.Del., 
210 F.2d 960—^McQulllen v. Nation¬ 


al Cash Register Co., C C.A.Md ,112 
F.2d 877, certiorari denied 61 S.Ct. 
140, 311 US. 695, 85 LEd. 460, re¬ 
hearing denied 61 S.Ct. 316, 311 U. 
S. 729, 85 L.Ed. 474--Waters v. 
Disbrow & Co., C.C.A.Neb., 70 F.2d 
672. 

Craftsman Finance «& Mortg. Co. 
V. Brown, DCN.Y., 64 F.Supp. 168 
—Sale V. Pittsburgh Steel Co., D.C. 
Pa., 57 F.Supp 283—Lissauer v. 
Bertles, D.C.N.Y., 37 F.Supp. 881 
—Piccard v. Sperry Corporation, 
DCN.Y., 36 F.Supp. 1006, affirmed, 
C.C.A., 120 F.2d 328. 

D C.—Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., D.C., 73 F.Supp. 721, 
reversed on other grounds 173 F.2d 
416, 84 U.S.APP.D.C. 276. 

Primary actioxi 

Rule of contemporaneous owner¬ 
ship has no application where corpo¬ 
ration brings action to enforce its 
own right. 

U.S.—Central Ry. Signal Co. v. Long- 
den, C.A.Ind., 194 F.2d 310. 
Bepresentative action. 

Requirement held inapplicable in 
representative class action by stock¬ 
holder. 

U.S.—Zahn v. Transamerica Corp., 
C.C.A.Del., 162 F.2d 36, 172 A.L.R. 
495. 

Trustee may maintain derivative 
stockholders’ action, provided he held 
title at time of transaction of which 
he complains. 


US.—Milvy V. Adams, D.C.N.Y., 16 
F.R.D 105, remanded with leave 
to amend, C.A., 217 F.2d 647. 

16. U S.—Lissauer v. Bertles, D.C.N. 
Y., 37 F.Supp. 881. 

Purchase of stock by parent 

Where parent corporation pur¬ 
chased stock of subsidiary at price 
alleged to be less than its true val¬ 
ue, transaction was neither enhanced 
nor diminished by anything that sub¬ 
sequently took place, and subsequent 
stockholder of subsidiary corpora¬ 
tion could not maintain stockholder’s 
derivative suit on theory that parent 
corporation conspired to perpetrate 
continuing wrong. 

U.S.—Weinhaus v. Gale, C.A.I11., 237 
F.2d 197. 

17. U.S.—Gallup V. Caldwell, C.C.A. 
Del.. 120 F.2d 90. 

Mullins V. De Soto Securities Co.. 
D.C.La., 46 F.Supp. 871, affirmed 
in part and reversed in part on oth¬ 
er grounds, C.C.A., 136 F.2d 66. 

18. U.S.—Weinhaus v. Gale, C.A.I11., 
237 F.2d 197—H F G Co. v. Pioneer 
Pub. Co.. C.C.A.I11., 162 F.2d 636— 
Gallup V. Caldwell, C.C.A.Del., 120 
P.2d 90. 

Craftsman Finance & Mortg. Co. 
V. Brown, D.C.N.Y., 64 F.Supp. 168 
—Richardson v. Blue Grass Min¬ 
ing Co., 29 F.Supp. 658, affirmed 
127 F.2d 291, certiorari denied 63 
S.Ct. 30, 317 U.S. 639, 87 L.Ed. 616. 

Milvy V. Adams, D.C.N.Y., 16 F. 
R.D. 105, remanded with leave to 
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Amount of stock. Where the right to bring a 
derivative action under the Federal Rules exists, 
it is irrelevant that plaintiff owns but a few shares.^® 

Good faith. In the absence of a showing to the 
contrary, it will be assumed that plaintiff was mo¬ 
tivated in bringing the action by his stockholder 
interest.20 Also, the purpose or motive of plain¬ 
tiffs in bringing the action does not affect the duty 
of the court to grant relief consistent with the 
clear equities of the parties.^! 

What law governs. In actions litigated in the 
federal courts, the requirement as to time of owner¬ 
ship applies whether or not similar provisions would 
apply in an action in a state court ^ 2 The question 
who is a “shareholder” within Rule 23 (b) has been 
held to be one of substantive law to be governed by 
the law of the state of incorporation,23 but there is 
also authority to the effect that this question is to 
be determined by the federal courts without regard 
to local law.24 

§ 89.-Jurisdiction 

A stockholder’s derivative action must be brought In a 
district in which the corporation could have sued. 

A stockholder’s derivative suit cannot be main¬ 
tained in a court which is without power to subject 


the corporation to its jurisdiction,25 and a deriva¬ 
tive suit may not be brought in a district in which 
the corporation could not have sued. 2 5 

Federal jurisdiction of class suits based on diver¬ 
sity of citizenship of the parties is discussed in 
Federal Courts § 58. The right to aggregate the 
interests of members of a class to meet the juris¬ 
dictional minimum requirement is considered in 
Federal Courts § 310. 

§ 90.-Laches and Acquiescence 

The right to maintain a stockholders’ derivative suit 
in the federal courts may be lost by laches or acquies* 
cence. 

A stockholder may not maintain a derivative ac¬ 
tion in a federal court where he has been guilty of 
conduct at variance with equitable principles.27 
Thus, a particular stockholder may not maintain 
a derivative action w^here he has participated in the 
wrong of which complaint is made,28 where he has 
ratified the wrong,29 where he has acquiesced in it,20 
or where he has had knowledge of it under such 
circumstances as to make him guilty of laches.21 
Plaintiffs may not be charged with laches where 
they acted with reasonable promptness after the 
acts complained of came to their knowledge,22 and 


amend, C.A., 217 F.2d 647, disap¬ 
proving Bankers Nat. Corp. v. Barr, 
D.C.N,Y., 7 FR.D. 306. 

Double derivative action see supra 
§ 84. 

Beneficiaries of trust 
U.S.—Matthies v. Seymour Mfg. Co., 
D.C.Conn., 23 F.R.D. 64. 

Pledgee 

U.S —Weinhaus v. Gale, C.A.I11., 237 
F.2d 197. 

Beslduary legatee 

U.S.—^Hurt V. Cotton States Fertilizer 
Co., C.C.A.Ga., 146 F.2d 293, 

19. U.S—Subln V. Goldsmith, C.A.N. 
T,, 224 F.2d 753, certiorari denied 
76 S.Ct. 136, two cases, 350 U.S. 
888, 100 L.Ed. 779. 

20. U.S.—Subin V. Goldsmith, supra. 
Requirement that complaint be veri¬ 
fied and contain averment that ac¬ 
tion is not collusive to confer ju¬ 
risdiction on federal court see 
infra § 298. 

Competitor 

In absence of a showing that plain¬ 
tiff's sole motive in bringing deriva¬ 
tive action was to aid his Interest as 
a competitor, it would be assumed 
that he was motivated at least in 
part by his stockholder interest, and 
his competitor motive would be ig¬ 
nored. 

U.S.—Subln V. Goldsmith, supra. 

21. U.S.—Overfield v. Pennroad Cor¬ 


poration, D.C.Pa, 42 F.Supp 586, 
opinion supplemented 48 F Supp. 
1008, affirmed, C.C.A., 146 F.2d 889. 

22. U S.—Elkins v. Bncker, D.C N.Y., 
147 F.Supp. 609—Kaufman v. Wolf- 
son, D.C.N.Y., 136 F Supp. 939— 
Lissauer v. Bertles, D.C.N.Y., 37 F. 
Supp. 881. 

23. U.S.—Gallup V. Caldwell, C.C.A. 
Del., 120 F.2d 90. 

Bankers Nat. Corp. v. Barr, D.C. 
N.Y., 7 F.R.D. 305. 

2d. U.S.—F G Co. V. Pioneer Pub. 
Co., C.C.A.I11., 162 F.2d 536. 

25. U.S,—^Koster v, (American) 
Lumbermens Mut. Cas. Co., N.Y., 
67 S.Ct. 828, 330 U.S. 618, 91 L.Ed. 
611. 

Spielberger v, Textron Incorpo¬ 
rated, C.A.N.Y., 172 F.2d 85—Schoen 
V. Mountain Producers Corp., CA. 
Del., 170 F.2d 707, 6 A,L.R.2d 1226, 
certiorari denied 69 S.Ct. 746, 336 

U. S. 937, 93 L.Ed. 1095—Overfleld 

V. Pennroad Corporation, C.C.A.Pa., 
113 P.2d 6. 

Frelday v. Cowdln, D.C.N.Y., 83 
F.Supp. 616, appeal dismissed, C. 
A., 177 F.2d 1020. 

Birnbaum v. Birrell, D.C.N.Y., 9 
F.R.D. 72. 

26. U.S.—Braunstein v. Devine, D.C. 
Mass., 136 F.Supp. 166—Saltzman 
V. Birrell, D.C.N.Y., 78 F.Supp. 778 
—Greenberg v. Giannini, D.C.N.Y., 

140 


50 F.Supp. 33, affirmed, C.C.A., 140 
F.2d 550, 152 A.L.R. 966—Goldstein 
V. Groesbeck, D.C.N.Y., 42 F.Supp. 
419, reversed on other grounds, 
C.C.A., 142 F.2d 422. 154 A L R. 
1285, certiorari denied 65 S Ct. 36, 
323 U.S. 737, 89 L.Ed. 590—Mal¬ 
colm V. MacDonald, D.C.Del., 37 F. 
Supp. 680. 

Action properly brought 

U.S.—Montro Corp. v. Prindle, D.C. 
N.Y., 106 F.Supp. 460. 

27. U.S.—Liken v. Shaffer, D.C.Iowa, 
64 F.Supp. 432. 

28. U.S.—Liken v. Shaffer, supra. 

29. U.S.—Liken v. Shaffer, supra. 

30. U.S.—Liken v. Shaffer, supra. 

31. U.S.—Liken v. Shaffer, supra. 

Four years 

U.S —Mullins V. De Soto Securities 
Co., D.C.La., 45 F.Supp. 871, affirmed 
in part and reversed in part on 
other grounds, C.C.A., 136 F.2d 55. 

Seven years 

U.S.—Schmidt V. U. S., C C.A.Wash., 
102 F.2d 589, certiorari denied 60 
S.Ct. 83, two cases, 308 U.S. 569, 
84 L.Ed. 478. 

Bleven years 

U.S.—Isaac v. Milton Mfg. Co., D.C 
Pa., 33 F.Supp. 732. 

32. U.S.—Overfield v. Pennroad Cor¬ 
poration, D.C.Pa., 42 F.Supp. 586, 
opinion supplemented 48 F.Supp. 
1008, affirmed, C.C.A,, 146 F.2d 889. 
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defendant must show that he was prejudiced by the 
delay.33 The timely bringing of an action by one 
of a class in behalf of all relieves all from the 
imputation of laches.^^ 

The fact that one stockholder has discovered the 
wrong and been guilty of laches does not prevent 
another stockholder who is not guilty of laches 
from instituting a derivative action.35 Likewise, 
the fact that a majority of the stockholders has 
approved the fraudulent acts of the directors will 
not foreclose an action by an injured stockholder.36 

§91. -Parties 

Technically the stockholders bringing a derivative 
action In the federal courts are the plaintiffs therein, but 
the corporation is a necessary party and Is the real party 
In interest. 


Although the stockholders instituting a derivative 
action are technically regarded as parties,37 their 
status is that of those who set the judicial machin¬ 
ery in motion in behalf of the corporation;38 and it 
has been held that if individual plaintiffs are suing 
in the right of the corporation, the individuals are 
neither necessary nor proper parties plaintiff.33 
The corporation is a necessary party^<^ defendant,**! 
and has been considered an indispensable party.**^ 
The officers and directors who committed the acts 
complained of should also be made parties.^3 

Where one phase of the action involves the en¬ 
forcement of a right against a subsidiary corpora¬ 
tion, the subsidiary is properly joined as a party,^^ 
but other subsidiaries against which no claim is 
asserted are not indispensable parties.^5 


33. U.S.—Sale v. Pittsburgh Steel 
Co., D.C.Pa., 57 F.Supp. 283—Over¬ 
field V. Pennroad Corporation, D.C. 
Pa., 39 F.Supp. 482. 

34. U.S.—Overfleld v. Pennroad Cor¬ 
poration, D.C.Pa., 39 F.Supp. 482. 

35. U S.—Liken v. Shaffer, D.C Iowa, 
64 F.Supp. 432. 

38. U.S.—Abraham v. Parkins, D.C. 
Pa., 36 F.Supp. 238. 

37. U.S.—-Liken v. Shaffer, D.C.Iowa, 
64 F.Supp. 432. 

33. Instigator of action 

In a derivative action, stockholder 
who brings it is not real plaintiff, 
but merely “instigator” of action. 
U.S.—Liken v. Shaffer, supra. 

39. U.S.—^Kuerschner & Rauchwar- 
enfabrik, A. G. v. New York Trust 
Co., D.C.N.T., 126 F.Supp. 684. 

40. U.S.—Price v. Gurney, Ohio, 65 
S.Ct. 613, 324 U.S. 100, 89 L.Ed. 
776. 

Pottlsh V. Divak, D.C.N.Y., 71 F. 
Supp. 737—Liken v. Shaffer, DC, 
Iowa, 64 F.Supp. 4 32—Greenberg 
V. Giannlni, D.C.N.Y., 60 F.Supp. 
33, affirmed, C.C.A., 140 F.2d 650, 
152 A.L.H. 966—Cohen v. Industri¬ 
al Finance Corporation, D.C.N.Y., 
44 F.Supp. 489. 

Komlnal defendant 

Corporation is only a nominal de¬ 
fendant, since any Judgment obtained 
against real defendant runs In its 
favor. 

U.S.—^Meyer v. Fleming, Ill., 66 S. 
Ct. 382, 327 U.S. 161, 90 L.Ed. 418. 

Fuller V, American Mach. & 
Foundry Co., D.C.N.Y., 91 F.Supp. 
710, motion denied 95 F.Supp. 764, 
and 96 F.Supp. 606. 

STo wrong to stockholder 

Where claim as alleged had many 
of characteristics of conventional ac¬ 
tion brought by stockholder to recov¬ 
er for wrong done corporation, and 
there was no allegation Indicating 
any wrong done to any stockholder 


except as result of injury to corpo¬ 
ration, corporation was a necessary 
party. 

U.S.—Soci6td Magnus & Co. v. Ein¬ 
stein, DC.N.Y., 20 P.R.D. 38. 

Beal party in Interest 

(1) Corporation Is real party in in¬ 
terest and plaintiffs are allowed to 
act in protection of its interests 
somewhat as a next friend might do 
for an individual. 

U.S.—^Koster v. (American) Lumber¬ 
mens Mut. Cas. Co., N. Y., 67 S.Ct. 
828, 330 U.S. 518, 91 L.Ed. 611. 

Swanson v. Traer, C.A.I11., 230 
F.2d 228, reversed on other grounds 
77 S.Ct. 1116, 354 U.S. 114, 1 L.Ed. 
2d 1221—Fanchon & Marco v. Para¬ 
mount Pictures, C.A.N.Y., 202 P.2d 
731, 36 A,L.R.2d 1336. 

Higgins V. Shenango Pottery Co., 
D.C,Pa., 99 F.Supp. 622. 

(2) Although corporation is real 
party in interest, real parties in 
litigation are stockholders who are 
undertaking trouble and expense of 
establishing rights of corporation. 
Hence, corporation may be enjoined 
from interposing a defense based on 
settlement negotiated without plain¬ 
tiff stockholders or their counsel. 
U.S.—^Breswick & Co. v. Briggs, D.C. 

N.Y., 135 F.Supp. 397. 

Transfer of assets 

Corporation wronged by manag¬ 
ing power’s transfer of assets to an¬ 
other corporation under fraudulent 
conspiracy In return for worthless 
stock was a necessary party to de¬ 
rivative action against transferee to 
recover losses. 

U.S.—Smallen v. Louisville Fire & 
Marine Ins. Co., D.C.Ky., 80 F.Supp. 
279. 

41. U.S.—Kartub v. Optical Fash¬ 
ions, Inc., D.C.N.Y., 158 F.Supp. 
767. 

BeaJlgnment 

Corporation is properly Joined as 
defendant, and, where It is incapaci¬ 
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tated to maintain action, cannot be 
realigned as a plaintiff. 

U.S.—Carr v. Beverly Hills Corp., 
Cal., 77 S.Ct. 1375, 354 US. 917, 1 
L.Ed.2d 1433, rehearing denied 78 
S.Ct. 7, 365 U.S. 852, 2 L.Ed 2d 60 
—Smith V. Sperling, Cal., 77 S Ct. 
1112, 364 U.S. 91, 1 LEd.2d 1205. 

Grata v, Murchison, D.C.Del., 130 
F.Supp. 709. 

42. U.S.—Schmidt v. Esquire, Inc., 
C.A.Ind., 210 F.2d 908, certiorari 
denied 75 S.Ct. 31, three cases. 

Grata v. Murchison, D.C.Del., 130 
F.Supp. 709—Smith v. Sperling, D. 
C.Cal., 117 F.Supp. 781, affirmed in 
part and reversed in part on other 
grounds, C A., 237 F.2d 317, reversed 
on other grounds 77 S Ct. 1112, 354 
U.S. 91, 1 L.Ed.2d 1205—Kohler v. 
McClellan, D.C.La., 77 F.Supp. 308, 
affirmed, C.A., 174 F.2d 946. 
Becelver 

Where a receiver has been appoint¬ 
ed for a corporation, he is an indis¬ 
pensable party. 

U.S —Coyle v. Skirvin, C.C.A.Okl., 124 
F.2d 934, certiorari denied 62 S.Ct. 
1044, 316 U.S. 673, 86 L.Ed. 1748. 

43. U.S.—^Mullins v. De Soto Securi¬ 
ties Co., D.C.La., 45 F.Supp. 871, 
affirmed in part and reversed in 
part on other grounds, C.C,A., 136 
F.2d 65. 

Directors 

Where all acts of misconduct and 
mismanagement alleged were for 
wrongs charged to have been com¬ 
mitted by directors of corporation, 
action could not be maintained where 
no director had been made party de¬ 
fendant. 

U.S.—Isaac v. Milton Mfg. Co., DC. 
Pa., 33 F.Supp. 732. 

44. U.S.—Hlrshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 64 F.Supp. 
588. 

45. U.S.—Saltzman v. Birrell, D.C.N. 
Y., 78 F.Supp. 778. 
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Solicitation of participation. Plaintiffs should 
not be guilty of making misrepresentations in solicit¬ 
ing participation of additional stockholders in a 
derivative action.^® 

§ 92. Trust Beneficiaries 

A class action may, in a proper case, be maintained 
in behalf of numerous trust beneficiaries. 

Where there are many beneficiaries of a trust 
fund, some of the beneficiaries may maintain a 
class action under the Federal Rules of Civil Pro¬ 
cedure, Rule 23 (a), 18 U.S.C.A., for the benefit 
of all seeking to preserve the trust fund.'^'^ Where 
the action is a true class action, there must be a 
community of interest among the beneficiaries suf¬ 
ficient to allow all to be bound on the case present¬ 
ed by plaintiff or plaintiffs.^^ A spurious class ac¬ 
tion under Rule 23 (a) (3) may be maintained where 
there is a common question of law or fact affecting 
the several rights and a common relief is sought.*^^ 

Plaintiffs must show that they, or those who may 
intervene as plaintiffs, fairly insure the adequate 
representation of all their class,^® but the fact that 
some of the beneficiaries may have divergent views 
as to the distribution of the fund does not present 
such antagonism of interests as to prevent adequate 
representation in a suit seeking the preservation of 
the fund.5i 

§ 93. Members of Unincorporated Associa- 
tiond^t 

A class action may be maintained in the federal 
courts by or against the members of an unincorporated 
association. 

The right to bring a class action by or against 


the members of an unincorporated association has 
long been recognized, as discussed in Associations §§ 
34, 35. The Federal Rules of Civil Procedure, 18 
U.S.C.A., have not limited or restricted this right 
to bring such class actions in proper cases.^^ The 
language of Rule 17 (b) relating to suits against 
unincorporated associations is permissive, and Rules 
17 (b) and 23 (a) together provide alternative 
methods of bringing unincorporated associations in¬ 
to court.®^ In states where an unincorporated asso¬ 
ciation can neither sue nor be sued as a class, where 
the cause of action is of a local rather than of a 
distinctly federal character, the individual members 
of an association lack the capacity to sue or be 
sued as class representatives of the association;54 
and Rule 23 (a) does not permit class actions ir¬ 
respective of the lack of capacity of the named 
representatives to sue or be sued under Rule 17 
(b).55 A class action, however, can be maintained 
under Rule 23 (a) in behalf of the members of an 
incorporated association, even though the associa¬ 
tion, under state law, can neither sue nor be sued;55 
but this is not true where under the state law the 
members of an association cannot be subjected to a 
class action.57 

The parties bringing the class action must repre¬ 
sent all the members of the association in whose be¬ 
half they act, 5 8 and the representation is sufficient 
where the members of the association have common 
and consistent interests and the proportion of those 
made parties is adequate.59 Some members of an 
tmincorporated association may not bring a class 
action in behalf of the other members where the 
interests of those bringing the action are antag¬ 
onistic to the interests of some of the other mem- 


46. U.S.—^Puller V. American Mach. 
& Foundry Co., D.C.N.T., 96 F. 
Supp. 764. 

47. U.S.—Redmond v. Commerce 
Trust Co., C.C.A.MO., 144 P.2d 140, 
certiorari denied 66 S.Ct. 187, 323 

U. S. 776, 89 L.Ed. 620, rehearing 
denied 66 S.Ct. 667, 323 U.S. 819. 89 
Li.Bd. 660—Citizens Banking Co. 

V. Monticello State Bank, C.C.A. 
Iowa, 143 F.2d 261. 

48. U.S.—Matthies v. Seymour Mfg. 
Co.. D.C.Conn., 23 F.R.D. 64. 

49. U.S.—^York v. Guaranty Trust Co. 
of New York, C.C.A.N.Y., 143 P.2d 
603, reversed on other grounds 66 
S.Ct. 1464, 326 U.S. 99, 89 L.Ed. 
2079, 160 A.L.R. 1231, rehearing 
denied 66 S.Ct. 7, 326 U.S. 806, 90 
L.Ed. 491—^Pennsylvania Co. for 
Insurances on Lives and Granting 
Annuities v. Deckert, C.C.A.Pa., 123 
F.2d 979. 

Held spurious class actton 
An action by certificate holder for 


damages resulting from alleged 
fraudulent misrepresentations which 
caused plaintiff and other certificate 
holders to fail to press their claims 
against a common fund until they 
were barred by limitations was a 
spurious class action. 

U.S.—^Miller v. National City Bank 
of N. Y., C.C.A.N.Y., 166 F.2d 723. 

50. U.S.—^Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Beckert, C.C.A.Pa., 123 
P.2d 979. 

51. U.S.—^Redmond v. Commerce 
Trust Co., C.C.A.MO., 144 P.2d 140, 
certiorari denied 66 S.Ct. 187, 323 
U.S. 776, 89 L.Ed. 620, rehearing 
denied 66 S.Ct. 667, 323 U.S. 819, 
89 L.Ed. 660. 

52. U.S.—Tunstall v. Brotherhood of 
Locomotive Firemen and Engine- 
men, C.C.A.Va., 148 P.2d 403. 

Members of unincorporated union as 
class see supra § 78. 
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53. U.S.—^Montgomery Ward & Co. 
V. Langer, C.C.A.Mo., 162 F.2d 183 
—Tunstall v. Brotherhood of Loco¬ 
motive Firemen and Enginemen, C. 
C.A.Va., 148 F.2d 403. 

54. U.S.—Underwood v. Maloney. C 
A.Pa., 256 P.2d 334, certiorari .U- 
nied 79 S.Ct. 93, 358 U.S. 864, 3 L. 
Ed.2d 97. 

55. U.S.—^Underwood v. Maloney, su¬ 
pra. 

56. U.S.—Montgomery Ward & Co. 

V. Langer, C.C.A.Mo., 168 P.2d 182. 

57. U.S.—^Underwood v. Maloney, C. 
A.Pa., 266 F.2d 334. 

58- U.S.—^Advertising Specialty Nat. 
Ass’n V. Federal Trade Commis¬ 
sion, C.A.1, 238 F.2d 108. 

Molina v. Sovereign Camp, W. O. 

W. , D.C.Neb., 6 P.R.D. 385. 

59. U.S.—^Advertising Specialty Nat. 
Ass'n V. Federal Trade Commission, 
C.A.1, 238 P.2d 108. 
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bers.®® One who is not a member of the associa¬ 
tion may not act as representative of the members 
in bringing a class action.^i Plaintiff may join as 
party defendant one or more members of the asso¬ 


ciation in their individual capacity, including mem¬ 
bers already named as representatives, for the pur¬ 
pose of enforcing any individual liability of such 
members on the cause of action sued on,®^ 


E. JOINDER 


§ 94. In General 

Joinder of parties In the federal courts is A rhatter 6t 
procedure and Is controlled by the Federal Rules. 

Joinder of parties in the federal courts is a matter 
of procedure the question of joinder is purely 
one of procedure64 and is controlled by the Federal 
Rules.65 

Transfer of interest Under Rule 25 (c), provid¬ 
ing that, in case of any transfer of interest, the ac¬ 
tion may be continued by or against the original 
party, unless the court on motion directs that the 
person to whom such interest is transferred be sub¬ 
stituted in the action or Joined with the original 
party, the court may properly order that such trans¬ 
feree be joined rather than substituted as a party.^® 


§ 95. Necessary Joindef; Necessary and In¬ 
dispensable Parties 

a. In general 

b. Who are necessary or indispensable 

parties 

a. In General 

The Federal Rules of Civil Procedure provide spe¬ 
cifically for the Joinder of parties having a common in¬ 
terest as plaintiffs or defendants; and the court has 
some discretion in this matter. 

The general rule is that all persons materially in¬ 
terested, either legally or beneficially, in the subject 
matter of a suit are to be made parties to it, so that 
there may be a complete decree which shall bind 
them all.®7 


i60- U.S.—Molina v. Sovereign Camp, 
W. O. W., D.C.Neb., 6 F.R.D. 385. 
iCauceUatlon of group policy 

Where Interest of each member of 
a society insured under a group life 
policy was separate and Interest of 
£ome of them was antagonistic to 
Interest of plaintiff seeking in a class 
;suit a cancellation of the policies, 
and there was an absence of any 
specific authority of plaintiff to rep¬ 
resent the other members of the so¬ 
ciety, district court erred in permit¬ 
ting the case to be treated as a class 
action and in not restricting it to a 
determination of the rights of plain¬ 
tiff individually and of any other 
members of the society who might 
properly be Joined as parties there¬ 
to. 

XJ.S.—Kentucky Home Mut. Life Ins, 
Co. V. Dullng, C.A.Tenn., 190 F,2d 
797. 

61. XJ.S.—Molina v. Sovereign Camp, 
W. O. W., D.C.Neb., 6 F.R.D. 385. 

62. U.S.—Malarney v. Upholsterers’ 
Intern. Union of North America, 
D.C.Pa., 7 F.R.D. 403. 

63. U.S.—Campbell v. Pacific Fruit 
Exp. Co., P.C.Idaho, 148 F.Supp. 
209. 

64. U.S.—^Doyle v. Stanolind Oil & 
Gas Co., C.C.A.Tex., 123 F.2d 900 

65. U.S.—^Siebrand V, Gossnell, C.A. 
Ariz., 234 F.2d 81—^Doyle v. Stano¬ 
lind Oil & Gas Co., aC.A.Tex., 123 
F.2d 900. 

$tiit on promissory note 

(1) State statute allowing suit to 
be brought against maker and payee 
Jointly on promissory note by the, 


indorser is of no force or effect In 
federal court. 

U.S—Dromgoole v. Farmers’ & Mer¬ 
chants’ Bank of Mississippi, Miss, 
43 U.S. 241, 2 How. 241, 11 L.Ed 
252. 

(2) A state statute, authorizing a 
joint action against the makers and 
indorsers of a promissory note, has 
no force or effect in the courts of 
the United States; and such action 
cannot be sustained in those courts. 
U.S.—^Keary v. Farmers’ & Merchants’ 
Bank of Memphis, Miss., 16 Pet. 
89, 10 L.Ed. 897. 

Train collision 

However, in action by train con¬ 
ductor against defendants, who owned 
and operated a tractor trailer, for 
injuries sustained when freight train 
on which conductor was riding col¬ 
lided with tractor trailer. Joinder of 
railroad was permissible under ap¬ 
plicable state act. 

U.S—Wilchek v. Chaney, D.C.N.J., 
163 F.Supp. 199. 

66. U.S.—^Vandenbark v. Busiek, D. 
C.I11., 1 F.R.D. 366. 

Motion for joinder denied 

A motion to make party defendant 
of moving picture exhibitor corpora¬ 
tion organized after period during 
which violations of antitrusts were 
alleged to have taken place would 
be denied where corporation had not 
engaged in improper practice of ex¬ 
ercising buying power of entire cir¬ 
cuit to negotiate films for competi¬ 
tive, as well as closed, towns, but 
had licensed its pictures theater by 
theater pursuant to contracts each 
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one of which was independent of all 
other contracts. 

U.S.—U. S v. Griffith Amusement Co., 
D.aOkl, 94 F.Supp. 747. 

67. U.S.—Pure Oil Co. v. Ross, C.A. 
Ill., 170 F.2d 651. 

Wesson v. Crain, D.C.Ark., 72 
F.Supp. 704, reversed on other 
grounds, C.C.A., 165 P.2d 6. 
Joinder of claims and remedies see 
supra §§ 40, 41. 

Necessary or indispensable parties 
generally: 

In equity suits see Equity §§ 142- 
145. 

In civil actions generally see Par¬ 
ties § 1. 

“By this means the court is en¬ 
abled to make a complete decree be¬ 
tween the parties, to prevent future 
litigation by taking away the neces¬ 
sity of a multiplicity of suits, and 
to make it perfectly certain that no 
injustice is done, either to the par¬ 
ties before it, or to others who are 
interested In the subject matter, by 
a decree which might otherwise be 
granted upon a partial view only of 
the real merits.’’ 

U.S.—Pure Oil Co. v. Ross, C.A.I11., 
170 F,2d 661. 653. 

ITacatlon. of proceeding's; original 
parties 

Third parties are not permitted to 
come into court and ask that pro¬ 
ceedings, completed according to the 
forms of law, be vacated or declared 
fraudulent or void, unless the orig¬ 
inal parties who secured the decree 
are parties to the new suit. 

U.S.—^Karnegis v. Schooler, D.C.Tex., 
67 F.Supp. 178. 
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The Federal Rules of Civil Procedure, Rule 19, 
28 U.S.C.A., relating to necessary joinder of parties, 
requires that persons having a joint interest be 
joined on the same side as plaintiffs or defendants, 
the term “joint interest’^ being construed to refer to 
those who were necessary or indispensable parties 
under the prior practice,69 and not being given a 
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technical meaning.*?® This Rule has been declared 
to be merely declaratory of the law as it existed 
before the adoption of the Rule,*?! including the 
question as to who are indispensable parties,and 
has not modified the requirement as to indispensable 
parties ;'?3 together with other Rules it is designed to 


AnciUary administrator 

Trustee, who invoked jurisdiction 
of state court for instructions with 
respect to administration of trust es¬ 
tates, became bound by its final de¬ 
cree, and when action was brought 
against trustee in federal court, seeh;- 
ing distribution of trust estate other¬ 
wise than as directed by state court, 
trustee had no other course to pur¬ 
sue but to move to have ancillary 
administrator, to whom state court 
had ordered distribution of portion 
of trust estate, made a party to ac¬ 
tion in federal court, the right of 
which to proceed is challenged by 
him. 

TJ.S.—Quirollo v. Fifth Third Union 
Trust Co., Cincinnati, Ohio, D.C. 
Ohio, 41 F.Supp. 891. 

68. U.S.—Copra v. Suro, C.A.Puerto 
Rico, 236 F.2d 107—Samuel Gold- 
wyn, Inc., v. United Artists Corpo¬ 
ration, C.C.A.Del., 113 F.2d 703. 

MacBryde v. Burnett, D.C.Md., 41 
F.Supp. 661. 

Currier v. Currier, U,C.N.Y., 1 P. 
R.D. 683—Spanner v. Brandt, D.C. 
N.T., 1 P.R.D. 666—Society of Eu¬ 
ropean Stage Authors and Compos¬ 
ers V. WCAU Broadcasting Co., D. 
C.Pa., 1 F.R.D. 264. 

Ordering* Indispensable parties 
brought In 

(1) If indispensable parties to ac¬ 
tion have not been joined, district 
court will order them brought in. 
U.S.—^Valley Forge Golf Club v. L. G, 

De Felice & Son, Inc., D.C,Pa., 124 
F.Supp. 873—^Martin v. Better Taste 
Popcorn Co., D.C.Iowa, 89 F.Supp. 
764. 

(2) Bringing in new parties gener¬ 
ally see infra §§ 117-127. 

Interest directly affected 

Interest referred to in the Rule is 
one which must be directly affected 
legally by the adjudication in the 
case. 

U.S.—^McArthur v. Rosenbaum Co. of 
Pittsburgh, C.A.Pa., 180 F.2d 617— 
Samuel Goldwyn, Inc., v. United 
Artists Corporation, C.C.A.Del., 118 
F.2d 703. 

Chidester v. City of Newark, D. 
C.N.J., 68 F.Supp. 787. 

Platte County v. New Amster¬ 
dam Cas. Co.. D.C.Neb., 6 F.R.D. 
476. 

Cognizable Interest 
Interest of the absent party must 
be “cognizable,” that is, within the 


jurisdiction of the court or the power 
given to the court by law to adjudi¬ 
cate the controversy. 

U.S.—Samuel Goldwyn, Inc., v. Unit¬ 
ed Artists Corporation, C.C.A.Del., 
113 F.2d 703. 

If necessary parties are subject to 
jurisdiction of court, both as to ven¬ 
ue and service of process, and can 
be made parties without depriving 
court of jurisdiction of parties al¬ 
ready before it, they must be joined 
U.S.—^Hook V. Hook & Ackerman, C. 

A.3, 187 P.2d 62. 

Waiver 

(1) The right of defendant to make 
a motion to compel joinder of parties 
plaintiff may be waived by failure to 
make such motion. 

U.S.—First Nat. Bank of Blooming- 
dale V. Manufacturers Trust Co., 
D.C.N.J., 2 F.R.D. 125. 

(2) Joinder of necessary parties 
may he compelled on motion, but 
may he waived by failure to make 
such motion subject to Federal Rules 
of Civil Procedure, Rule 21, 28 U.S. 
C.A., which permits parties to be 
dropped or added by order of court 
on motion of any parties or of its 
own initiative at any stage of the 
action on such terms as are just. 

U.S.—^Hook V. Hook & Ackerman, C. 

A.3, 187 P.2d 62. 

No exception under other rule 

Provision in Rule 17 that an exec¬ 
utor, administrator, guardian, trus¬ 
tee of an express trust, a party with 
whom or In whose name a contract 
has been made for benefit of another, 
or party authorized by statute may 
sue in his own name without join¬ 
ing with him party for whose bene¬ 
fit action is brought, does not create 
an exception to provisions of rules 
with respect to joinder of neces¬ 
sary parties. 

U.S.—Smallwood v. Days Transfer, 
Inc., D.C.Mlch., 166 F.Supp. 929— 
Carlson v. Consumers Power Co., 
D.C.Mich., 164 F.Supp. 692, 

Deprlvatloa of court of Jurlsdictioa 
Rule does not contemplate that 
persons not Indispensable shall be 
made parties to diversity action if 
the effect would be to deprive the 
court of jurisdiction of the parties 
before it. 

U.S.—^Dunham v. Robertson, C.A. 
Wyo., 198 F.2d 316. 

69. U.S.—Chidester v. City of New¬ 
ark, C.C.A.N.J., 162 F.2d 698—U. S. 

144 


V. Washington Institute of Tech¬ 
nology, CC.ADel., 138 P 2d 25 
Field V. True Comics, D C.N Y , 
89 F.Supp. 611. 

Platte County v. New Amster¬ 
dam Cas. Co., D.C.Neb, 6 F.R D 
475—Currier v. Currier, D C N.Y., 

1 P.R.D. 683—Spanner v. Brandt, 
DC.N.Y., 1 F.RD 555—Society of 
European Stage Authors and Com¬ 
posers V. WCAU Broadcasting Co., 
D.C.Pa., 1 F.R.D. 264. 

70. U.S.—Society of European Stage 
Authors and Composers v. WCAU 
Broadcasting Co., D.C.Pa., 1 F.RD. 
264. 

71. U S —^Metropolis Theatre Co v. 
Barkhausen, C.A.I11., 170 P 2d 481. 
certiorari denied 69 S.Ct. 812, 336 
U.S. 945, 93 L.Ed. 1101. 

Texas & N. O. R. Co. v. City of 
New Orleans, D.C.La., 22 F.R.D 
84. 

Adoption of former Bauity Buie 
Purpose of Federal Rule concern¬ 
ing necessary joinder of parties is 
to adopt the former Equity Rule re¬ 
lating to parties. 

U S.—^U. S. V. Petrosky, D.C Mich., 

2 P.R.D. 422. 

Compulsory ox dispensable joinder 

(1) Federal Rule relating to nec¬ 
essary joinder of parties made no 
change m existing law with respect 
to compulsory or dispensable join¬ 
der. 

U.S.—^Wesson v. Crain, C.C.A.Ark., 
165 F.2d 6. 

Gather v. Ocean Acc. & Guaran¬ 
tee Corp., Limited, of London, 
England, D.C.Neb., 94 F.Supp. 511. 

(2) Enactment of Federal Rule of 
Civil Procedure pertaining to neces¬ 
sary joinder was not intended to 
change Rule covering compulsory 
Joinder as laid down by existing 
case law. 

U.S.—Caldwell Mfg. Co. v. Unique 
Balance Co., D.C.N.Y., 18 F.R.D. 
268. 

72. U.S.—Young v. Garrett, C.C.A. 
Ark., 149 P.2d 223. 

Platte County v. New Amster¬ 
dam Cas. Co., D.C.Neb. 6 F.RD. 
476. 

73. U.S.—Order of R. R, Telegra¬ 
phers V. New Orleans, T. & M. Ry. 
Co., C.A.Mo., 229 P.2d 59, certio¬ 
rari denied 76 S.Ct. 648, 350 U.S. 
997, 100 L.Ed. 861. 
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avoid multiple legislation by facilitating the joinder 
of parties.*^^ 

Discretion of court. It is discretionary with the 
court, under Rule 19 (a), to refuse to compel a 
joinder of persons where it does not appear that 
such refusal will result in injustice to the party 
seeking joinder or the one sought to be joined,'^5 
and particularly where such joinder would deprive 
the opposite party of his constitutional right to 
have his contentions determined in a federal court.*^® 
However, the court has no discretion as to whether 
to join necessary parties except in those instances 
in which Rule 19 confers discretion.*^ 

Rule 19 (b) implies that the court has discretion 
not to proceed without a person, as a party, who, 
although not indispensable, should be a party in 


order to accord complete relief between those who 
are already parties to the action, if jurisdiction over 
such person as to service of process or venue can 
be acquired only by his consent or voluntary ap- 
pearance.*^® If, under that Rule, the effect of bring¬ 
ing in necessary parties would be to deprive the 
court of jurisdiction of the parties before it, the 
court, in its discretion, may proceed in the action 
without making such persons parties,*^9 but the 
judgment rendered therein does not affect the rights 
or liabilities of absent parties. 

Refusal to join as plaintiff. Under Rule 19 (a), 
when a person who should join as a plaintiff refus¬ 
es to do so, he may be made a defendant or in 
proper cases an involuntary plaintiff.®^ Proper 
cases, within the Rule, are those in which it is 


74. U.S.—Rank v. Krugr, D.C.Cal., 
142 P.Supp. 1. 

Closely related controversies 

In determinlngr whether party with¬ 
in jurisdiction of court Is necessary 
one to litigation at hand, considera¬ 
tion may be given to desirability of 
effecting final determination of close¬ 
ly related controversies arising out 
of the same transaction, and desir¬ 
ability of avoiding multiplicity of 
litigation. 

U.S.—Miller v. Camarco Contractors, 
D.C.N.T., 11 P.R.D. 660. 

Protection of defendant from second 
liability 

Indispensable party Rule Is based 
upon the desirability of avoiding a 
determination which will affect the 
Interests of persons who are not be¬ 
fore the court, and the desirability 
of protecting defendant from second 
liability on the obligation should 
some court subsequently decide is¬ 
sues of fact in favor of absent third 
party. 

U.S.—Zwack V. Kraus Bros. & Co., D. 

C.N.T., 93 P.Supp. 963. 
Reconciliation of two aims 

Rule as to indispensability of par¬ 
ties calls for reconciliation of desir¬ 
ability, on one hand, of preventing 
multiplicity of suits and obtaining a 
complete and final decree between all 
interested parties, and, on the other 
hand, of having some adjudication if 
at all possible, rather than none, 
which would leave parties remedi¬ 
less, because of an ideal desire to 
have all interested parties before 
court. 

D.C.—Gauss V. Kirk, 198 P.2d 83, 91 
U.S.APP.D.C. 80, 33 A.L.R.2d 1085. 

75. U.S.—Norton v. United Gas Cor¬ 
poration, D.C.Lia., 1 P.R.D. 166. 

76. U.S.—Norton v. United Gas Cor¬ 
poration, supra. 

77. U.S.—Edwards v. Rogers, D.C.S. 
C., 120 P.Supp. 499. 
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Party not snbjeot to process or with¬ 
in venne of court 

If absent party’s legal interest is 
cognizable in the suit, but is not 
joint with that of plaintiff or defend¬ 
ant, and absent party should be 
joined in order to afford complete 
relief to plaintiff and defendant, the 
absent party is a necessary party 
and must be joined if subject to proc¬ 
ess and within venue of court, but if 
he is not so subject, the court may 
or may not, within its discretion, 
proceed to judgment as to the par¬ 
ties before it. 

U.S.—Samuel Goldwyn Inc., v. Unit¬ 
ed Artists Corporation, C.C.A.Del., 
113 P.2d 703. 

78. D.C.—Heyward v. Public Hous¬ 
ing Administration, 214 P.2d 222, 
94 U.S.APP.D.C. 6. 

Xndlspensahle parties are not with¬ 
in the Rule. 

U.S.—Smith V. Sperling, C.A.Cal., 237 
P.2d 317, reversed on other grounds 
77 S.Ct. 1112, 354 U.S. 91, 1 L.Ed. 
2d 1205. 

Party not subject to Jurisdiction as 
to process 

In action In district court for New 
York by a resident of New Jersey 
against Pennsylvania corporation for 
injuries sustained in New Jersey al¬ 
legedly as a result of negligent op¬ 
eration and maintenance of a service 
station, defendant’s subtenant, resid¬ 
ing in New Jersey, could not be im¬ 
pleaded in district court for New 
York, because he was not subject to 
jurisdiction of the court as to serv¬ 
ice of process. 

U.S.—^Banachowski v. Atlantic Refin¬ 
ing Co., D.C.N.Y., 84 P.Supp. 444. 

79. U.S.—^London Lancashire Indem, 
Co. of America v. Reid, D.C.Pa., 
156 P.Supp. 897. 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 P.R.D. 103. 
Conditloiially necessary parties 

(1) If party is conditionally nec- 
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essary, he must be joined, if possi¬ 
ble, but court has discretion to pro¬ 
ceed in his absence if he cannot be 
joined without depriving court of Ju¬ 
risdiction. 

U.S.—Curtis V. American Book Co., 
D.C.N.Y., 17 P.R.D. 604. 

(2) Where plaintiff-author’s coau¬ 
thor was a conditionally necessary 
party to plaintiff-author’s action for 
construction of contract, and it did 
not appear that statute of limitations 
would bar second suit or that there 
was no other court available in which 
all parties might be Joined, coauthor 
would be joined, notwithstanding that 
he might be realigned as a party 
plaintiff and jurisdiction defeated. 
U.S.—Curtis V. American Book Co., 
supra. 

80. U.S.—^Photometric Products 

Corp. V. Radtke, D.C.N.Y., 17 P.R.D. 
103. 

81. U.S.—Calcote v. Texas Pac. Coal 
& Oil Co., C.C.AMiss., 167 P.2d 
216, 167 A.L.R. 413, certiorari de¬ 
nied 67 S.Ct. 205, 329 U.S. 782, 91 
L.Ed. 671, rehearing denied 67 S. 
Ct. 356, 329 U.S. 830, 91 L.Ed. 704. 

Ajax Pipe Line Co. v. Southwest 
Elec. Co-op., D.C.Mo., 115 P.Supp. 
890—Slauson v. Standard Oil Co., 
D.C.Wls., 29 P.Supp. 497. 

"It is fundamental that no one can 
be compelled to join in a lawsuit 
. . . [as plaintiff] if he does not 

wish to do so: yet, if he refuses, 
the complainant may, if his presence 
is Indispensable, make him a party 
defendant." 

U.S.—^Davis V. St. Louis-Southwest¬ 
ern Ry. Co., D.C.La., 99 P.Supp. 
761. 

No possible recovery 
Pederal rules authorizing court to 
require joinder of indispensable par¬ 
ty plaintiff to action pending before 
it do not authorize court to require 
joinder of party in action where 
complaint does not state a claim up- 
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-equitable to join such unwilling plaintiff or defend- 
ant.82 This Rule was not intended to enable the 
bringing in of parties who are not subject to the 
jurisdiction of the court for adversary action against 
themes but only when their relation to plaintiff is 
such that, in law, they are required to permit the 
use of their names in supporting the action being 
prosecuted by plaintiff.^^ The Rule makes no pro¬ 
vision for a plaintiff to require another person 
to maintain an action which is vested only in such 
person, even though its maintenance might result 
in benefit to plaintiff, and does not apply where 
plaintiff himself has no standing, joint or otherwise, 
to maintain the action.^® 

Prior to the adoption of the Federal Rules of 
Civil Procedure, it was held that necessary or in¬ 
dispensable parties should be joined in actions 
brought in the federal courts,^^ especially when such 
joinder was necessary to enable the court to give 
complete relief,and, under the conformity statute. 
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when joinder was recognized by the local law.®^ 
A state statute, requiring a joinder of parties which 
would operate to restrict the bringing of a suit by 
a foreign corporation in a federal court in such 
state, was not regarded as controlling on such 
court.90 

b. Who Are Necessary or Indispensable Parties 

Necessary parties are those whose presence is essen¬ 
tial to the determination of the entire controversy, but 
whose Interests are separable; indispensable parties are 
those in whose absence the court cannot proceed. 

The Federal Rules of Civil Procedure, Rule 19 
(b), 28 U.S.C.A., relating to the effect of failure to 
join persons who are not indispensable, but who 
should be parties if complete relief is to be accorded 
between those already parties, as well as author¬ 
ities not referring to such Rule, recognize the dis¬ 
tinction between ''necessary” and "indispensable” 
parties.^i Persons who are indispensable parties are 
also necessary parties, but necessary parties are not 


on which such party can possibly re¬ 
cover. 

U.S.—McNeil Const. Co. v. Living¬ 
ston State Bank, D.C.Mont., 160 P. 
Bupp. 809. 

Persons desired as parties 

Defendant did not have right to 
oompel plaintiffs to join, as defend¬ 
ants, such persons as defendant would 
like to have made parties. 

TJ.S.—^Humphrey v. Stanolind Oil & 
Gas Co., C.A.Tex., 232 F.2d 925. 

Xnvolnntary plaintiff held not indis¬ 
pensable in former case 
Fact that one of involuntary plain¬ 
tiffs was held not to be Indispensable 
party under particular circumstanc¬ 
es of former case did not prevent 
plaintiff from joining individuals al¬ 
leged to have an Interest in subject 
matter of present action as involun¬ 
tary plaintiffs and from asserting 
against them any cross bill consist¬ 
ent with cause of action pleaded. 

TJ.S.—^Hook & Ackerman v. Hirsh, 
D.C., 98 F.Supp. 477. 

Where patent and trade-mark is¬ 
sues are in suit and the registered 
owner falls to come in as a plaintiff, 
court may properly order him brought 
in as a defendant. 

U.S.—Massa v. Jiffy Products Co., 

C. A.Cal., 240 P.2d 702, certiorari 
denied 77 S.Ct 825, 353 U.S. 947, 1 
L.Ed.2d 856. 

82, U.S.—^Philadelphia Brief Case Co. 
v. Specialty Leather Products Co., 

D. C.N.J., 146 F.Supp. 426, affirmed, 
C.A., 242 F.2d 611. 

B3. D.C.—^Rosen v. Rex Amusement 
Co., D.C., 14 P.R.D. 76. 

84. U.S.—Coast v. Hunt Oil Co., C.A. 
La., 196 F.2d 870, certiorari denied 


73 S.Ct. 46, 344 U.S. 836, 97 L.Bd. 
651. 

D.C.—Rosen v. Rex Amusement Co., 
D.C, 14 F.R D. 75. 

85. U.S.—Coast v. Hunt Oil Co., C.A. 
La., 195 F.2d 870, certiorari denied 
73 S.Ct. 46, 344 U.S. 836, 97 L.Bd. 
651. 

88. U.S.—Coast V. Hunt Oil Co., su¬ 
pra. 

87. U.S.—U. S. V. Bank of New York 
& Trust Co., N.T., 66 S.Ct. 343, 296 
U.S. 463, 80 L.Ed. 331-—U. S. v. 
President and Directors of Man¬ 
hattan Co., N.T., 66 S.Ct. 343, 296 
U.S. 463, 80 L.Ed. 331—U. S. v. 
Pink, N.Y., 56 S.Ct. 343, 296 U.S. 
463, 80 L.Ed. 331. 

Halpin V. Savannah River Elec¬ 
tric Co„ C.CA.SC., 41 P.2d 329, 
certiorari denied 51 S.Ct. 27, 282 
U.S. 848, 75 L.Bd. 752. 

Wyoga Gas & Oil Corporation v. 
Schrack, D.C.Pa., 27 F.Supp. 35, 
opinion adhered to 29 FSupp. 582, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
F.2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 85 L.Ed. 430— 
Atlantic Coast Line R. Co. v. Penn¬ 
sylvania R. Co., D.C.Pa., 12 F.Supp. 
726. 

Conditionally necessary parties did 
not need to be Joined if beyond ju¬ 
risdiction or joinder would oust ju¬ 
risdiction. 

U.S.—Halpin v. Savannah River Elec¬ 
tric Co., C.C.A.S.C., 41 F.2d 329, 
certiorari denied 51 S.Ct. 27, 282 
U.S. 848, 76 D.Ed. 762. 

In federal eq.ulty Jurisprudence, ab¬ 
sence of a party not subject to proc¬ 
ess of court, or who could not have 
been made a party without destroy¬ 
ing jurisdiction of court, was not fa¬ 
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tal to maintenance of suit unless ab¬ 
solutely indispensable. 

U.S.—^Atlantic Coast Line R. Co. v. 
Baltimore & O. R. Co., D.C.Md., 12 
F.Supp. 711. 

88. U.S.—Reconstruction Finance 
Corporation v. Teter, C.C.A.I11., 117 
P.2d 716. 

89. U.S.—^Reconstruction Finance 
Corporation v. Teter, C.C.A.I11., 117 
F.2d 716. 

Necessary parties in law action 

Under the Conformity Act, the lo¬ 
cal law governed as to who are nec¬ 
essary parties in law action. 

U.S.—Peterson v. Sucro, C.C.A.N C., 
93 P.2d 878, 114 A.L.R. 890. 

90. U.S.—Lane v. Equitable Trust 
Co. of New York, C.C.A.Mo., 262 
F. 918, certiorari denied 40 S.Ct. 
344, 252 U.S. 578, 64 L.Ed. 725. 

91. U.S.—Montfort v. Korte, C.C.A. 
Ind., 100 P.2d 615—State of Wash¬ 
ington V. U. S., C.C.A.Or., 87 F.2d 
421. 

Clark V. Hutchison, D.C.Canal 
Zone, 161 F.Supp. 35—Steinberg v. 
American Bantam Car Co., D.C.Pa, 
76 F.Supp. 426, appeal dismissed, 
C.A., 173 P.2d 179—^American Ins. 
Co. V. Bradley, D.C.Cal., 57 F.Supp. 
645—^Wyoga Gas & Oil Corpora¬ 
tion V. Schrack, D.C.Pa., 27 F.Supp. 
35, opinion adhered to 29 F.Supp. 
682, appeal dismissed, C.C.A., Rit¬ 
ter V. Wyoga Gas & Oil Corpora¬ 
tion, 110 F.2d 624, certiorari denied 
61 S.Ct. 29, 311 U.S. 669, 85 L.Ed. 
430. 

Curtis V. American Book Co., D. 

C. N.Y., 17 F.R.D. 604—Photometric 
Products Corp. v. Radtke, D.C.N,Y., 
17 F.R.D. 103—^McRanie v. Palmer, 

D. C.Mass., 2 F.R.D. 479. 
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always indispensable parties.92 Necessary parties 
are those affected by the judgment and against 
whom it will in fact operate or those who have 
an interest in the subject matter and who are with¬ 
in the jurisdiction of the court, but who are not so 
indispensable to the relief asked as would prevent 
the court from entering a decree in their absence.^^ 


Persons whose presence is essential to the deter¬ 
mination of the entire controversy are necessary 
parties a necessary party is a person having" 
such an interest in the controversy that he should 
be made a party in order finally to determine the 
entire controversy, but whose interest is separable.^® 


“The distinction between necessary 
and indispensable parties has long 
been established.” 

U.S.—Rank v. Krug, D.C.Cal., 142 P. 
Supp. 1, 77. 

By technical usage, “necessary” is 
used in contradistinction to “indis¬ 
pensable.” 

U.S.—Burton-Sutton Oil Co. v. C. I. 

R. , C.C.A.La., 150 F.2d 621, 160 A. 
LR. 961, certiorari denied 66 S.Ct. 
93, 326 U.S. 766, 90 L.Ed. 453, re¬ 
versed on other grounds 66 S.Ct. 
861, 328 U.S. 26, 90 L.Ed. 1062, 162 
A.L.R. 827, and C,C.A., mandate 
conformed to 168 P.2d 903. 

Steinberg v. American Bantam 
Car Co., D.C.Pa., 76 P.Supp. 426, 
appeal dismissed, C.A., 173 P.2d 
179. 

Complete relief 

Where complete relief could be 
afforded plaintiffs without the addi¬ 
tion of parties demanded, such par¬ 
ties are not “necessary” or “indis¬ 
pensable.” 

U.S.—Sauer v. Newhouse, D.C.N.J., 
24 P.Supp. 911. 

Galm V. Brighton Fireproof Stor¬ 
age Co., D.C.Ohio, 1 P.R.D. 607. 

Conditionally necessary parties 
Under the Federal Rules of Civil 
Procedure, Rule 17 et seq., 28 U.S. 
C.A., a distinction is drawn between 
parties who are conditionally nec¬ 
essary, that is, persons who must be 
joined if they are subject to the ju¬ 
risdiction of the court and may be 
joined without ousting the court of 
jurisdiction of the action and indis¬ 
pensable parties. 

U.S.—Clayton v. James B. Clow & 
Sons, D.C.I11., 164 P.Supp. 108. 

92. U.S.—^Rank v. Krug, D.C.Cal., 142 
PSupp. 1. 

“Necessary parties are not neces¬ 
sarily indispensable parties.” 

U.S.—City and County of Dallas 
Levee Imp. Dist. ex rel. Simond 
V. Allen, D.C.Tex., 17 P.Supp. 777, 
781, affirmed, C.C.A., City and Coun¬ 
ty of Dallas Levee Imp. Dist. ex 
rel. Simond v. Industrial Proper¬ 
ties Corporation, 89 P.2d 731, and 
City and County of Dallas Levee 
Imp. Dist. ex rel. Simond v. Allen, 
89 P.2d 736. 

93. D.C.—-West Coast Exploration 
Co. V. McKay, 213 P.2d 682, 93 U.S. 
App.D.C. 807, certiorari denied 74 

S. Ct. 860, 347 U.S. 989, 98 L.Ed. 
1123. 


Conditionally necessary party 
If party is conditionally necessary, 
he must be joined, if possible, but 
court has discretion to proceed in his 
absence if he cannot be joined with¬ 
out depriving court of jurisdiction. 
U.S.—Curtis V. American Book Co., 
D.C.N.T., 17 P.R.D. 504. 

Joint interest 

Parties necessary under Federal 
Rules of Civil Procedure are parties 
jointly Interested in the subject of 
an action. 

U.S.—Gramatan-Sulllvan, Inc. v. Kos- 
low, D.C.N.Y., 143 PSupp. 641, af¬ 
firmed, C.A., 240 P.2d 623, certio¬ 
rari denied 77 S.Ct. 864, 353 U.S. 
958, 1 L.Ed.2d 909. 

94. U.S.—Kuhn v. Yellow Transit 
Freight Lines, D.C.Mo., 12 F.R.D. 
252. 

Other statement 

Necessary parties are those who, 
although it is not always absolutely 
necessary that they be joined, are 
so far proper and desirable as par¬ 
ties that court will require them to 
be joined if it can be done without 
destroying jurisdiction of court over 
the cause. 

U.S.—^Federal Gas, Oil & Coal Co. v. 
Cassady, D.C.Ky., 66 P.Supp. 824. 

95. U.S.—Cather v. Ocean Acc. & 
Guarantee Corp., Limited, of Lon¬ 
don, England, D.C.Neb., 94 P.Supp. 
611—Texas & P. Ry. Co. v. Broth¬ 
erhood of R. Trainmen, D.C.La., 60 
P.Supp. 263—^Pord v. Adkins, 39 F. 
Supp. 472—^Wyoga Gas & Oil Cor¬ 
poration V. Schrack, D.C.Pa., 27 P. 
Supp. 35, opinion adhered to 29 P. 
Supp. 582, appeal dismissed, C.C.A., 
Ritter v. Wyoga Gas & Oil Corpo¬ 
ration, 110 P.2d 624, certiorari de¬ 
nied 61 S.Ct. 29, 311 U.S. 669, 86 
L.Ed. 430. 

Complete justice 

Persons whose presence in the law¬ 
suit is required in order to do com¬ 
plete justice by adjusting all rights 
are necessary parties. 

U.S.—^Yorkshire Ins. Co. v. U. S., C.A. 
N.J., 171 P.2d 374, affirmed U. S. 
V. Aetna Cas. & Sur. Co., 70 S.Ct. 
207, 338 U.S. 366, 94 L.Ed. 171, 12 
A.L.R.2d 444. 

Similar statements 

(1) A necessary party is a person 
having an interest in the controversy, 
and who should be made a party in 
order that the court may act on the 
rule which requires it to decide on, 
and finally determine, the entire con¬ 
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troversy, and to complete justice by 
adjusting all the rights involved in it. 
U.S.—Steinberg v. American Bantam 
Car Co., DC.Pa., 76 P.Supp. 426, 
appeal dismissed, C.A., 173 P.2d 
179. 

(2) Persons who have an Interest 
in the controversy, and who, al¬ 
though not Indispensable parties, 
should be made parties in order that 
court may act on that rule which re¬ 
quires it to decide and finally deter¬ 
mine the entire controversy, and do 
complete justice by adjusting all the 
rights involved in it, are necessary 
parties. 

US.—Rank v. Krug, D.C.Cal., 142 P. 
Supp. 1. 

96. U.S.—Gregory v. West Virginia 
Pulp & Paper Co., D.C.N.C., 112 P. 
Supp. 8. 

Similar statement 

Necessary parties are those whose 
presence is, or may be, necessary in 
order to adjudicate the entire con¬ 
troversy but whose interests are so 
far separable that the court can pro¬ 
ceed to final judgment without ad¬ 
versely affecting them. 

U.S.—^Edwards v. Rogers, D.C.S.C., 
120 P.Supp. 499—Sechrist v. Pal- 
shook, D.C.Pa., 95 P.Supp. 746— 
Wyoga Gas & Oil Corporation v. 
Schrack, D.C.Pa., 27 P.Supp. 35, 
opinion adhered to 29 P.Supp. 582, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
P.2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 86 LEd. 430. 
Parties within jurisdiction of court 
Necessary parties are generally 
said to be those within jurisdiction 
of court whose presence is necessary 
to complete adjudication of the con¬ 
troversy, but whose Interests are 
separable and of such nature that 
court might proceed to final judg¬ 
ment in their absence, without ad¬ 
versely affecting them. 

U.S.—^Dunham v. Robertson, C.A. 

Wyo., 198 P.2d 316. 

Distinction from Indispensable par¬ 
ty 

(1) A necessary party, as distin¬ 
guished from an indispensable party 
is a person having such an interest 
in the controversy that he should be 
made a party in order to finally de¬ 
termine the entire controversy, but 
whose interest is separable. 

U.S.—Savola Film S. A. I. v. Van¬ 
guard Films, D.C.N.Y., 10 P.R.D. 
64. 
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The term “indispensable party” is not defined in 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
and the definition must be gathered from the deci¬ 
sions of the federal courts.®^ Indispensable parties 
are those whose joinder in a suit is compulsory.^^ 


An indispensable party is one who has such an inter¬ 
est in the controversy or subject matter that a final 
decree or adjudication cannot be made, in his ab¬ 
sence, without injuring or affecting such interest 
one whose interest cannot be severed, or separated. 


(2) If the interests of necessary 
parties are separable from those of 
the parties before the court, so that 
the court can proceed to a decree, and 
do complete and final justice, with¬ 
out affecting other persons not be¬ 
fore the court, they are not indis¬ 
pensable parties. 

IT.S.—Steinberg v. American Bantam 
Car Co.. D.C.Pa., 76 F.Supp. 426, 
appeal dismissed, C.A., 173 F.2d 
179. 

Conditionally necessary parties are 
those having a separable interest in 
the controversy, not affected by a de¬ 
cree rendered in their absence. 

U.S.—Halpin v. Savannah River Elec¬ 
tric Co., C.C.A.S.C., 41 F.2d 329, cer¬ 
tiorari denied 61 S.Ct. 27, 282 U.S. 
848, 75 L.Bd. 752. 

97. U.S.—Photometric Products 
Corp. v. Radtke, D.C.N.Y., 17 F.R.D. 
103. 

The leading case which states the 
rule with respect to indispensable 
parties is Shields et al. v. Barrow, 
17 How. 180, 139, 15 U.Ed. 158. 

U.S.—McRanie v. Palmer, D.C.Mass., 
2 F.R.D. 479. 

98. U.S.—^Matthies v. Seymour Mfg. 
Co., D.C.Conn., 23 P.R.D. 64. 

Conflicting claims to fund 

(1) All persons having conflicting 
claims to a particular fund are in¬ 
dispensable parties to its disposition. 
U.S.—Johnson v. Middleton, C.A.I11., 

175 F.2d 636. 

(2) Where purpose of suit is dis¬ 
position of funds to which there are 
several claimants, all claimants are 
generally indispensable parties. 

U.S.—Fitzgerald v. Jandreau, D.C.N. 

Y, 16 F.R.D. 678. 

(3) In determining whether par¬ 
ties are indispensable, courts are 
wary of permitting contradictory ju¬ 
dicial orders to be directed to a sin¬ 
gle fund, but are not so disturbed 
where the only possible inconsisten¬ 
cy is that one of two persons whose 
claims appear similar may ultimately 
recover and the other may not; and 
thus most frequently, there must be 
a single fund or res involved before 
court will rule that there are indis¬ 
pensable parties. 

U.S.—^New England Mut. Life Ins. 
Co. v. Brandenburg, B.C-N-Y., 8 F. 

B. D. 161. 

99. U.S.—«kelly Oil Co. v. Wickham, 

C. A.Okl., 202 F.2d 442—U. S. v. 
Washington Institute of Technolo¬ 
gy, C.C.A.Del., 138 F.2d 25—Baird 
v. Peoples Bank & Trust Co. of 
Westfield, C.C.A.N.J., 120 F.2d 1001. j 


136 A.L.R. 693—Montfort v. Korte. 
CC.A.Ind.. 100 F.2d 615—State of 
Washington v. U. S., Or. & Wash., 
87 P.2d 421. 

Clark v. Hutchison, D.C.Canal 
Zone, 161 F.Supp. 35—^American 
Ins. Co. V. Bradley Mining Co., D.C 
Cal., 57 F.Supp. 645. 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 F.R.D. 103. 

D.C.—Brown v. Christman, 126 F.2d 
625, 75 U.S.App.D.C. 203. 

Osage Tribe of Indians v. Ickes, 
D.C., 45 F.Supp. 179. 

Alaska Freight Lines v. Weeks, 
D.C., 18 F.R.D. 64. 

Similar statements 

(1) Indispensable parties are those 
whose interests are so bound up in 
subject matter of litigation and re¬ 
lief sought that court cannot proceed 
to a final judgment without affecting 
their interests. 

U.S.—^Kuhn V. Yellow Transit 
Freight Lines, D.C.Mo., 12 F.R.D. 
262. 

(2) Indispensable parties are all 
whose Interests will be affected by 
the decree, that is, all persons ma¬ 
terially Interested either legally or 
beneficially in the subject matter of 
the suit. 

D.C.—Green v. Brophy, 110 F.2d 639, 
71 APP.D.C. 299, 9 A.L.R.2d 1. 

(3) Parties are indispensable par¬ 
ties when their interests in the sub¬ 
ject matter of the suit and in relief 
sought are so bound up with that of 
other parties that their interest will 
be directly affected by the decree. 
U.S.—^Keegan v. Humble Oil & Re¬ 
fining Co., C.C.A.Tex., 155 F.2d 971. 

(4) In order to be declared in¬ 
dispensable, a party must have a ma¬ 
terial interest in the subject matter 
which will Inevitably be affected by 
any judgment which can be rendered. 
D.C.—Olson v. Miller, C.A., 263 F.2d 

738. 

Test 

(1) The well recognized test as to 
whether an omitted party is an indis¬ 
pensable party within the contempla¬ 
tion of the text is whether the adju¬ 
dication would necessarily result in 
injustice to the absent party. 

U.S.—Gramatan-Sullivan, Inc. v. Kos- 
low, C.A.N.Y., 240 F.2d 623, certio¬ 
rari denied 77 S.Ct. 864, 353 U.S. 
958, 1 L.Bd.2d 909. 

MacBryde v. Burnett, D.C.Md., 41 
F.Supp. 661. 

(2) Generally a reliable test of 
one’s indispensability as a party to 
an action is whether he will be ad¬ 
versely or prejudicially affected by I 
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proper and complete judgment in it, 
and he is indispensable if he w^ill be 
U.S.—Green v. Green, CA.Ill, 218 F. 
2d 130, certiorari denied 75 S.Ct. 
606, 349 U.S. 917, 99 L.Ed. 1250, 
certiorari denied 75 S Ct. 871, 349 

U. S. 948, 99 LEd. 1274. 

Cather v. Ocean Accident & 
Guaranty Corp., D.C.Neb., 94 F. 
Supp. 511. 

(3) Test of whether or not parties 
are indispensable, is one of sub¬ 
stance, that is, whether plaintiff can 
obtain relief which will later leave 
open to absent parties the effective 
assertion of their rights, and wheth¬ 
er or not a party's rights can be pro¬ 
tected is dependent on facts of each 
case. 

U.S.—Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 F.RD. 103. 

(4) Test of indispensability is 
whether the absent party’s interest 
in the subject matter of the litigation 
is such that no decree can be entered 
which will do justice between the 
parties actually before the court 
without Injuriously affecting the 
rights of the absent party. 

U.S.—^Waterman v. Canal-Louisiana 
Bank & Trust Co., La., 30 S.Ct. 10, 
215 U.S. 33, 54 L.Ed. 80. 

Green v. Green, C.A Ill., 218 P.2d 
130, certiorari denied 75 S.Ct. 606, 
349 U.S. 917, 99 L.Ed. 1250, certio¬ 
rari denied 75 S.Ct. 871, 349 US. 
948, 99 L.Ed. 1274—Chance v. Bux¬ 
ton, C.A.Ga., 170 F.2d 187—Lau¬ 
rence V. Sun Oil Co., C.C.A.La., 166 
F.2d 466. 

Clayton v. James B. Clow & Sons, 
D.C.Ill., 154 F.Supp. 108—Empire 
Ordnance Corp. v. U. S, 10 S F. 
Supp. 622, 123 CtCl. 718—I. C. C. 

V. Blue Diamond Products Co., D. 
C.Iowa, 93 F.Supp. 6SS —General 
Houses V. R. F. C., D.C Ill., 81 F. 
Supp. 202—Texas & P. Ry. Co. v. 
Brotherhood of R. Trainmen, D.C. 
La., 60 F.Supp. 263. 

Fitzgerald v. Jandreau, D.C.N. Y, 
16 F.R D. 578—Sun Life Assur. Co. 
of Canada v. McGrath, D.C Ill., 13 
F.R.D. 22. 

Joint or joint and several interests 

(1) One whose interest is joint is 
an Indispensable party. 

U.S.—Chidester v. City of Newark, 
C.C.A.N.J., 162 F.2d 598. 

(2) Persons having a joint inter¬ 
est are indispensable parties. 

U.S.—Baker v. Dale, D.C.Mo., 123 F. 
Supp. 364. 

(3) Joinder of all parties whose 
interests are joint and several as 
indispensable parties is not required. 
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from that of the parties to the action,i or is not of such nature that a final decree cannot be made 
distinct,2 or whose absence prevents the court from without either affecting that interest, or leaving 
rendering justice between the parties before it,^ or the controversy or action in such a condition that 
in whose absence the court is powerless to grant the its final termination may be wholly inconsistent with 
relief demanded.^ An indispensable party is also de- equity and good conscience or one whose inter- 
fined as one whose interest in the controversy is ests in the subject matter of the suit and in the 


U.S.—Savoia Film S. A. I. v. Van¬ 
guard Films, D.C.N.T., 10 F.R.D. 
64. 

(4) If an absent party’s interest is 
joint with that of either plaintiff or 
defendant, the absent party is an in¬ 
dispensable party and must be joined 
as either a party plaintiff or a party 
defendant. 

U.S —Samuel Goldwyn, Inc., v. Unit¬ 
ed Artists Corporation, C.C.A.Del., 
113 F.2d 703. 

1. U.S.—Montfort v. Korte, C.CA. 

Ind, 100 F.2d 615—State of Wash¬ 
ington V. U. S., C.C.A.Or., 87 F 2d 
421 

Simmonds Aerocessories, Limit¬ 
ed V. Elastic Stop Nut Corp. of 
America, D.C.N J., 154 F.Supp. 615, 
reversed on other grounds, C.A., 
257 F-2d 485—Kincaid v. City of 
Anchorage, D.C.Alaska, 99 F.Supp. 
1017—American Ins. Co. v. Brad¬ 
ley Mining Co., D.C.Cal., 57 F. 
Supp. 545—Baird v. Peoples Bank 
& Trust Co. of Westfield, D.C.N.J., 
31 F.Supp. 622. 

Photometric Products Corp. v. 
Badtke, D.C.N.T., 17 F.R.D. 103. 
"D.C.—Osage Tribe of Indians v. 
Ickes, D.C., 45 F.Supp. 179. 

Alaska Freight Lines v. Weeks, 
D.C., 18 F.R.D. 64. 

Direct interest 

U S —Baird v. Peoples Bank & Trust 
Co. of Westfield, C.C.A.N.J.. 120 
P.2d 1001, 136 A.L.R. 693. 

Where obligations, duties, or in¬ 
terests of defendant are separable 
from those of other parties, so that 
court can proceed to a decree as it 
relates to parties before court, with¬ 
out affecting other persons not before 
court, such persons are not indis¬ 
pensable parties. 

U.S.—Steinberg v. American Bantam 
Car Co., D.C.Pa., 76 F.Supp. 426, 
appeal dismissed, C.A., 173 F.2d 
179. 

j 2 . U.S.—Montfort v. Korte, C.C.A. 
Ind., 100 F.2d 615—State of Wash¬ 
ington V. U. S., C.C.A.Or., 87 F.2d 
421. 

Simmonds Aerocessories, Lirait- 
^ed V. Elastic Stop Nut Corp. of 
America, D.C.N.T., 154 F.Supp. 615, 
reversed on other grounds, C.A., 
257 F.2d 485. 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 F.R.D. 103. 
D.C.—Osage Tribe of Indians v. 
Ickes, D.C., 45 F.Supp. 179. 

Alaska Freight Lines v. Weeks, 
D.C., 18 P.R.D. 64. 


3. U.S.—Baird v. Peoples Bank & 
Trust Co. of Westfield. CCA.NJ., 
120 F.2d 1001, 136 A L R. 693— 
Montfort v. Korte, C.C.A.Ind., 100 
P.2d 615—State of Washington v. 
U. S.. C.C.A.Or., 87 P.2d 421. 

Simmonds Aerocessories, Limit¬ 
ed V. Elastic Stop Nut Corp. of 
America, D.C.N.T., 154 F.Supp. 615, 
reversed on other grounds, C.A., 
257 F.2d 485—^Kincaid v. City of 
Anchorage, D.C.Alaska, 99 F.Supp. 
1017—^American Ins. Co. v. Bradley 
Mining Co., DC.Cal, 57 F Supp. 545 
—Baird v. Peoples Bank & Trust 
Co. of Westfield, D.C.NJ., 31 F. 
Supp. 622. 

Photometric Products Corp. v. 
Radtke. D.C.N.Y., 17 P.R.D. 103. 

D.C—Osage Tribe of Indians v. 
Ickes, D.C., 45 F.Supp. 179. 

4. U.S.—Kroese v. General Steel 
Castings Corp., D C.Pa, 9 F.R.D. 
273, reversed on other grounds, C. 
A., 179 F.2d 760, 15 A.L.R.2d 1117, 
certiorari denied 70 S.Ct. 1026, 339 
U.S. 983, 94 L.Ed. 1386. 

5. U.S.—Lumbermen’s Mut. Cas. Co 

v. Elbert, La., 75 S Ct. 151, 348 U.S. 
48, 99 L.Ed. 59—^Niles-Bement- 

Pond Co. V. Iron Moulders Union 
Local No. 68, Ohio, 41 S.Ct. 39, 254 
U.S. 77, 66 L.Ed. 145. 

Gaw V. Higham, C.A.Ohio, 267 F. 
2d 356, certiorari denied 79 S.Ct. 
1453, 360 U.S. 933, 3 L.Bd.2d 1646 
—Brodsky v. Perth Amboy Nat. 
Bank, C.AN.J., 259 F.2d 706—Wil¬ 
liams V. Pacific Royalty Co., CA. 
NM., 247 F.2d 672—Order of R. R. 
Telegraphers v. New Orleans, T. & 
M. Ry. Co., C.A.MO, 229 F.2d 69, 
certiorari denied 76 S.Ct. 648, 360 

U. S. 997, 100 LEd. 861—^Hanson v. 
Hutcheson, C.A.Ind., 217 P.2d 171 
—Skelly Oil Co. v. Wickham, C.A. 
Okl, 202 F.2d 442—Carter Oil Co. 

V. Crude Oil Co. (Okl.), C.A.Okl., 
201 F.2d 647—1. C. C. v. Blue Dia¬ 
mond Products Co., C.A.Iowa, 192 
P.2d 43—McArthur v. Rosenbaum 
Co. of Pittsburgh, C.A.Pa., 180 F. 
2d 617—Yorkshire Ins. Co. v. U. S., 
C.A.N.J., 171 F.2d 374, affirmed U. 
S. V. Aetna CJas. & Sur. Co., 70 S.Ct. 
207, 338 U.S. 366, 94 L.Ed. 171, 12 A. 
L.R.2d 444—^Metropolis Theatre Co. 
V. Barkhausen, C.A.I11., 170 F.2d 
481, certiorari denied 69 S.Ct. 812, 
336 U.S. 946, 93 L.Ed. 1101—Ken¬ 
tucky Natural Gas Corp. v. Dug- 
gins, C.C.A.Ky., 166 P.2d 1011— 
Wesson v. Crain, C.CA.Ark., 166 F. 
2d 6—Schuckman v. Rubensteln, C. 
C.A.Ohio, 164 P.2d 962^ certiorari 
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denied 68 S.Ct. 905, 333 US. 875, 92 
L.Bd. 1151—Chides ter v. City of 
Newark, C.C A.N.J., 162 F.2d 598 
—Shell Development Co. v. Uni¬ 
versal Oil Products Co., C C.A.Del., 
157 F.2d 421—Hale v. Campbell, C. 

C. A.Iowa, 127 F.2d 594—Baird v. 
Peoples Bank & Trust Co. of West- 
field, C.C.A.N.J., 120 F.2d 1001, 136 
A.L.R, 693—Montfort v. Korte, C.C. 
A.Ind.. 100 F.2d 616—State of 
Washington v. U. S, C.C A Or., 87 
F.2d 421—Equitable Trust Co. of 
New York v. Denney, C.C.A.Ind., 24 
P.2d 169—Camp v. Bonsai, C.C.A. 
N.C, 203 F. 913, 122 C.C.A. 207. 

Clark V. Hutchison, D C.Canal 
Zone, 161 F Supp. 35—^Nix v. Spec- 
tor Freight System, Inc, D.C.N.J, 
157 F.Supp. 10, affirmed, C.A., 264 
F.2d 875—Gentry v. Hibernia Bank, 

D. aCal, 152 F.Supp. 469—Alden v. 
Central Power Elec. Co-op., D.C.N. 
D., 137 F.Supp. 924—Sellers v. Bar- 
dill, D.C.Ky., 132 F.Supp. 386—Val¬ 
ley Forge Golf Club v. L. G. De 
Felice & Son, Inc., D.C.Pa, 124 F. 
Supp. 873—^Ackerley v. Commercial 
Credit Co., D.C.N.J., 111 F.Supp. 92 
—Helene Curtis Industries v. Sales 
Affiliates, D.C.N.Y., 105 F.Supp. 886, 
affirmed, C.A., 199 P.2d 732—Hertz 
v. Record Pub. Co. of Erie, D.C.Pa., 
102 F.Supp. 689—^Kincaid v. City of 
Anchorage, D.C.Alaska, 99 F Supp. 
1017—^New Amsterdam Cas. Co. v. 
Town of Weymouth, D.C.Mass., 97 
F.Supp. 665—Sechrist v. Palshook, 
D.C.Pa., 95 F.Supp. 746—Cather v. 
Ocean Acc. & Guarantee Corp, 
Limited, of London, England, D.C. 
Neb., 94 F.Supp. 611—1. C. C. v. 
Blue Diamond Products Co, D.C. 
Iowa, 93 F.Supp. 688—Klein- 
schmidt v. Kleinschmidt Labora¬ 
tories, D.C.I11., 89 F.Supp. 869— 
Bendlx Aviation Corp. v. Kury, D. 

C. N.Y., 88 F.Supp. 243—Houdry 

Process Corp. v. Universal Oil 
Products Co., D.C.Del., 87 F.Supp. 
647—Shipe V. Floral Hills, D.C.Mo., 
86 F.Supp. 985—London v. Kings¬ 
ley, D.C.Pa., 81 F.Supp. 83—Stein¬ 
berg v. American Bantam Car Co., 

D. C.Pa., 76 F.Supp. 426, appeal dis¬ 
missed, C.A., 173 F.2d 179—Paper 
Container Mfg. Co. v. Dixie Cup Co., 
D.C.Del., 74 F.Supp. 389, reversed 
on other grounds, C.A., 170 F.2d 
333, certiorari denied 69 S.Ct. 515, 
336 U.S. 909, 93 L.Bd. 1074, rehear¬ 
ing denied 69 S.Ct. 655, 336 U.S. 
929, 93 L.Ed. 1089—Shell Develop¬ 
ment Co. V. Universal Oil Products 
Co., D.C.Del., 61 F.Supp. 926—Texas 
& P. Ry. Co. V. Brotherhood of R. 
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relief sought are so bound up with that of the other 
parties that his legal presence as a party to the 
proceeding is an absolute necessity without which 
the court cannot proceed.® Persons having the ul¬ 
timate authority to take action are indispensable.*^ 

One is not an indispensable party merely because 
he has some interest,® or a substantial interest,® 
in the subject matter of the litigation, or because 
his presence is required for a complete adjudica¬ 
tion in that suit of all questions related to the litiga¬ 
tion.^® If the interests of persons not before the 
court are separable from those of the parties before 
it, so that the court can proceed to a decree and do 
complete and final justice without affecting such 
persons not before the court, they are not indis¬ 


pensable {)arties and a party is not indispensable 
where a decree can be rendered between the parties 
actually before the court without prejudicially, ad¬ 
versely, or injuriously affecting an absent party.i® 
It has also been held that where complete relief 
can be afforded plaintiff without the addition of 
parties demanded, such parties are not necessary or 
indispensable.^® 

In determining whether a party is merely a neces¬ 
sary party or is an indispensable party, the rule is 
that if the merits of the cause may be determined 
without prejudice to the rights of necessary parties, 
absent and beyond the jurisdiction of the court, that 
will be done; and a court of equity will strain 
hard to reach that result.^^ So, a court will strain 


Trainmen, D.C.La., 60 F Supp. 263— 
American Ins. Co. v. Bradley, D.C. 
Cal., 67 F.Supp. 545—^Hartmann v. 
Federal Reserve Bank of Philadel¬ 
phia, D.C.Pa., 65 F.Supp. 801—Lat- 
robe Electric Steel Co. v. Vascoloy- 
Ramet Corporation, D.C.Del., 66 F. 
Supp. 347—Firemen’s Fund Ins. Co. 
V. Crandall Horse Co. of Buffalo, 
]Sr. T., D.C.N.Y., 47 F Supp. 78— 
Kelley v. Queeney, D.C.N.T., 41 F. 
Supp. 1015—Ford v. Adkins, D.C. 
Ill., 39 F.Supp. 472—Baird v. Peo¬ 
ples Bank & Trust Co. of West- 
Held, D.C.N.J., 31 F.Supp. 622— 
Wyogra Gas Oil Corporation v. 
Schrack, D.C.Pa., 27 F Supp. 35, 
opinion adhered to 29 F.Supp. 582, 
appeal dismissed, C.CA., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
F.2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 85 L.Ed. 430— 
Simon v. Shaffer, D.C.Okl., 11 F. 
Supp. 460. 

Jennings v, XT. S., C.C.A.Mo., 264 
F. 399. 

Texas & K. O. R. Co. v. City of 
New Orleans, D.C.La., 22 F.R.D. 84 
—^Holliday v. Long Mfg. Co., D.C. 
N.C., 18 F.R.D. 45—Photometric 

Products Corp. v. Radtke, D.C N.T., 
17 F.R.D, 103—Padbury v. Dairy¬ 
men’s League Co-op. Ass’n, D.C. 
Pa., 16 F.R.D. 484—^Broidy v. State 
Mut. Life Assur. Co. of Worcester, 
Mass., D.aiSr.Y., 10 F.R.D. 195— 
Platte County v. New Amsterdam 
Oas. Co., D.C.Neb., 6 F.R.D, 475 
—Currier v. Currier, D.C.N.Y., 1 F. 
R.D. 683. 

D.C.—^Ducker v. Butler, 104 P.2d 286, 
70 App.D.C. 103. 

Osage Tribe of Indians v. Ickes, 
D.C., 45 F.Supp. 179. 

Alaska Freight Lines v. Weeks, 
D.C., 18 P.R.D. 64. I 

Classlo definition 

U.S.—Standard Oil Co. of Tex. v. 

Marshall, C.A.Tex., 266 F.2d 46. 
indispensable or unoondltionally nec- 
essarv 'Parties 

U.S.—Rank v. Krug, D.C.Cal., 142 F. 

Supp. 1. 


Hadical and injurious effect 
U.S —Dunham v. Robertson, C.A. 
Wyo., 198 F.2d 316—Choctaw and 
Chickasaw Nations v. Seitz, C.A. 
Okl., 193 F.2d 456, certiorari denied 
72 S.Ct. 676, 343 U.S. 919, 96 L.Ed. 
1332. 

Hart V. Feely, D C.Pa., 109 F. 
Supp. 3—^Federal Gas, Oil & Coal 
Co. V. Cassady, D.C.Ky., 66 F.Supp. 
824. 

Termination consistent ‘with good 
conscience 

Application of Federal Rules of 
Civil Procedure, Rule 19, 28 U S.C.A., 
with respect to necessary joinder of 
parties depends on court putting con¬ 
troversy in such a posture that its 
final termination will be consistent 
with good conscience. 

U.S—Standard Oil Co. of Tex. v. 
Marshall, C.A.Tex., 266 F.2d 46. 

6. U.S.—^Hook V. Hook & Ackerman, 
C.A.3, 187 F.2d 52—Baltimore & O. 
R. Co. V. Chicago River & I. R. Co., 
C.A.I11., 170 F.2d 654, certiorari de¬ 
nied 69 S.Ct. 811, 336 U.S. 944, 93 
L.Ed. 1101. 

Gregory v. West Virginia Pulp & 
Paper Co., D.C.N.C., 112 F.Supp. 8 
—^United Lacquer Mfg. Corp. v. 
Maas & Waldstem Co., D.C.N.J., 111 
F.Supp. 139. 

Kuhn V. Yellow Transit Freight 
Lines, D.C.Mo., 12 F.R.D. 262. 

A disclaimer of all interest in the 
action changes a party from an in¬ 
dispensable party to an unnecessary 
party. 

U.S.—Grant County Deposit Bank v. 
McCampbell, C.A,Ky., 194 F.2d 469, 
31 A.L.R.2d 909. 

7. U.S.—^Robert Hawthorne, Inc. v. 
U. S. Department of Interior, D.C. 
Pa., 160 F.Supp. 417. 

8. U.S.—Lubin v. Chicago Title & 
Trust Co., C.AI11., 260 F.2d 411. 

9. U.S.—Texas Co. v. Wall, C.C.A. 
HI., 107 F.2d 45. 

Texas & P. Ry. Co. v. Brother¬ 
hood of R. Trainmen, D.C.La., 60 
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F.Supp. 263—Ford v. Adkins, D.C. 
Ill., 39 FSupp. 472. 

10. U.S.—Lubin v. Chicago Title & 
Trust Co., C.AI11, 260 F.2d 411— 
Texas Co. v. Wall, C.C.A Ill, 107 
F.2d 45. 

Texas & P. Ry. Co. v. Brother¬ 
hood of R. Trainmen, D.C La., 60 F. 
Supp. 263—^Ford v. Adkins, D.C. 
HI., 39 F.Supp. 472. 

11. U.S.—Shields v. Barrow, La., 17 
How. 130, 16 L.Ed. 158. 

Clark V. Hutchison, D C.Canal 
Zone, 161 FSupp. 35—Simmonds 
Aerocessories, Limited v. Elastic 
Stop Nut Corp. of America, D.C. 
N.J., 154 F.Supp. 615, reversed on 
other grounds, C.A., 257 P.2d 4S5— 
Fidelity & Casualty Co. of New 
York V. Wilson, D C.S.C., 105 F. 
Supp. 464—Cather v. Ocean Acc. & 
Guarantee Corp., Limited, of Lon¬ 
don, England, D,C.Neb., 94 F.Supp. 
511. 

McRanie v. Palmer, D.C.Mass, 2 
F.R.D. 479. 

12. U.S.—Green v. Green, C.A.Ill., 
218 P.2d 130, certiorari denied 75 
S.Ct. 606, 349 U.S. 917, 99 L Ed. 
1250, certiorari denied 75 S.Ct. 871, 
349 U.S. 948, 99 L.Ed. 1274. 

Wyoga Gas & Oil Corporation v. 
Schrack, D.C.Pa., 27 F.Supp. 35, 
opinion adhered to 29 F.Supp. 582, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
F.2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 85 L.Ed. 430. 

13. U.S.—Sauer v. Newhouse, D.C. 
N.J., 24 F.Supp. 911. 

14. U.S.—Bourdieu v. Pacific West¬ 
ern Oil Co., Cal., 67 S.Ct. 51, 299 
U.S. 66, 81 L.Ed. 42, rehearing de¬ 
nied 67 S.Ct. 228, 299 U.S. 622, 81 
L.Bd. 458. 

Green v. Green, C.A.I11., 218 F.2d 
130, certiorari denied 75 S.Ct. 606, 
349 U.S. 917, 99 L.Bd. 1260, certio¬ 
rari denied 75 S.Ct. 871, 349 U.S. 
948, 99 L.Bd. 1274—Calcote v. Tex¬ 
as Pac. Coal & Oil Co., C.C.A.Miss., 
157 P.2d 216, 167 A.L.R. 413, certio- 
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to avoid holding the joinder of parties indispensable 
where such holding would result in depriving plain¬ 
tiff of any remedy. 

The absence of an indispensable party precludes 
the court from proceeding with the case;i6 and 
failure to join an indispensable party is fatal to 
any complaint or counterclaim, ^ 7 and, under the 
Federal Rules of Civil Procedure, Rule 12 (b), 
is a full and complete defense.18 On the other hand, 
if the merits of a case may be determined without 
prejudice to the rights of necessary parties who are 
absent and beyond the jurisdiction of the court, this 
will be done;i9 and if the interests of the parties 
before the court may be finally adjudicated without 


affecting the interests of absent parties, the pres¬ 
ence of proper parties is not indispensable.^^ In¬ 
dispensable parties must be made parties to the 
suit even though this will defeat federal jurisdic- 
tion.2i 

Basically, the doctrine of indispensable parties is 
an equitable one^s or of equitable origin.23 Whether 
one is an indispensable party must be determined 
from all the facts in the case,^^ the nature of the 
relief sought,^5 and the nature and extent of a 
person’s interest in the controversy;and it has 
been said that the question is never approached 
without some confusion.27 Such indispensability 


rari denied 67 S Ct. 206, 329 U.S. 
782, 91 L.Ed. 671, rehearing denied 
67 S.Ct. 356, 329 U.S. 830, 91 L.Ed. 
704. 

Clayton v. James B. Clow & Sons, 
D.C Ill., 154 P Supp. 108—^United 
Lacquer Mfg. Corp. v. Maas & 
Waldstein Co., D.C.N.J., 111 F.Supp. 
139—Capitol Records v. Mercury 
Record Corp., D.C.N.T., 109 F.Supp. 
330, affirmed, C.A., 221 P.2d 667. 

Texas & N. O. R. Co. v. City of 
I^ew Orleans, D.C.La., 22 P.R.D. 
84—Meyerding v. Villaume, D.C. 
Minn,, 20 P.R.D. 151—Photometric 
Products Corp. v. Radtke, D.C.N. 
Y., 17 P.R.D. 103. 

15. U S.—Zwack v. Kraus Bros. & 
Co., C.A.N.Y., 237 P,2d 256. 

Zwack V. Kraus Bros. & Co., D.C. 
N.Y., 93 F.Supp. 963. 

16. U S.—^Equitable Trust Co. of New 
York V. Denney, C.C,A.Ind., 24 F.2d 
169. 

Baker v. Dale, D.C.Mo., 123 P. 
Supp. 364—Fremon v. W. A. Sheaf- 
fer Pen Co., D.C.Iowa, 111 F.Supp. 
39, affirmed, C.A., 209 F.2d 627— 
Predstrom v. Giroux Post No. 11 of 
American Legion, D.C.Mlch, 94 P, 
Supp. 983—General Houses v. R. 
F. C., D.C.I11., 81 F.Supp. 202— 
Wyoga Gas & Oil Corporation v. 
Schrack, D.C.Pa., 27 F.Supp. 35, 
opinion adhered to 29 F.Supp. 682, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
P.2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 86 L.Ed. 430. 
Curtis V. American Book Co., D. 

C. N.Y., 17 P.R.D. 504—^Photometric 
Products Corp. v. Radtke, D.C.N.Y., 
17 P.R.D. 103—^Fitzgerald v. Kriss, 

D. C.N.Y., 10 P.R.D. 61. 

UTo federal jurisdiction 

(1) No action may continue in fed¬ 
eral courts where there is no federal 
jurisdiction as to an indispensable 
party. 

U.S.—Ingersoll v. Pearl Assur. Co., 
D.C.Cal., 163 F.Supp. 568. 

Schwartz v. Ryder, D.C.Pa., 18 
F.R.D. 201. 


(2) Issue of want of Indispensable 
parties is not a jurisdictional one. 
U.S.—Warner v. First Nat. Bank of 
Minneapolis, C.A.Minn., 236 P 2d 
853, certiorari denied 77 S.Ct. 226, 
352 U.S. 927, 1 L.Ed.2d 162. 

G-rant of relief 

If an indispensable party is absent 
and beyond jurisdiction of the court, 
the court may not grant relief. 

U.S.—^Morco Properties, Inc. v. Cum¬ 
berland Contracting Co., D.C.Ky., 
19 P.R.D. 224. 

Zintry of judgment 
In absence of necessary parties, a 
court cannot validly enter a judg¬ 
ment. 

D.C.—West Coast Exploration Co. v. 
McKay, 213 P,2d 582, 93 U.S.App. 
D.C. 307, certiorari denied 74 S.Ct. 
860, 347 U.S. 989, 98 L.Ed. 1123. 

17. U.S.—Brodsky v. Perth Amboy 
Nat. Bank, C.A.N.J., 269 F.2d 705. 

18. U.S.—Caldwell Mfg. Co. v. 

Unique Balance Co., D.C.N.Y., 18 
P.R.D. 268. 

19. U.S.—^Morco Properties, Inc. v. 
Cumberland Contracting Co., D.C. 
Ky., 19 P.R.D. 224. 

20. U S.—Texas & P. Ry. Co. v. 
Brotherhood of R. Trainmen, D.C. 
La., 60 F.Supp. 263—Ford v. Ad¬ 
kins, D.C.Ill., 39 F.Supp. 472. 

21. U.S.—Calcote v. Texas Pac. Coal 
& Oil Co., C.C.A.Miss., 167 P.2d 216, 
167 A.L.R. 413, certiorari denied 
67 S.Ct. 205, 329 U.S. 782, 91 L.Ed. 
671, rehearing denied 67 S.Ct. 366, 
329 U.S. 830, 91 L.Ed. 704. 

“The fact that a joinder of the 
absent parties might deprive the 
court of jurisdiction does not make 
them any less indispensable.” 

U.S.—Keegan v. Humble Oil & Refin¬ 
ing Co., C.C.A.Tex., 156 F.2d 971, 
973. 

22. U.S.—Texas & N. O. R. Co. v. 
City of New Orleans, D.C.La., 22 
F.R.D. 84. 

Necessary or Indispensable parties in 
equity suits see Equity §§ 142- 
145. 


Avoidance of inequity 

Rule is fashioned in equity, and 
courts will take care lest its appli¬ 
cation should result In inequity. 

U.S.—^Zwack V. Kraus Bros. & Co., 
D.C.N.Y., 93 F.Supp. 963. 

23. U.S.—^Young v. Powell, C.A.Ala , 
179 P.2d 147, certiorari denied 70 
S.Ct. 804, 339 U.S. 948, 94 LEd. 
1362. 

24. U.S.—^Metropolitan Theatre Co. 
V. Barkhausen, C.A.Ill., 170 F.2d 
481, certiorari denied 69 S.Ct. 812, 
336 U.S. 945, 93 L.Ed. 1101. 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 F.R.D. 103. 
There Is no presoribed formula for 
determining in every case whether 
a person is an Indispensable party. 
U.S.—^Niles-Bement-Pond Co. v. Iron 
Moulders’ Union, Local No. 68, Ohio, 
41 S.Ct. 39, 264 U.S. 77, 65 L.Ed. 
145. 

I. C. C. V. Blue Diamond Prod¬ 
ucts Co., D.C.Iowa, 93 F.Supp. 688. 

Meyerding v. Villaume, D.C.Minn., 
20 F.R.D. 151—Photometric Prod¬ 
ucts Corp. V. Radtke, D.C.N.Y., 17 
F.R.D. 103—^McRanie v. Palmer, D. 

C. Mass., 2 F.R.D. 479. 

Where existence of interests In 
third persons is conceded, problem is 
merely one of appraising effect which 
adjudication in pending action will 
have on those interests, in determin¬ 
ing whether they are indispensable 
parties. 

U.S.—^Zwack V. Kraus Bros. & Co., 

D. C.N.Y., 93 F.Supp. 963. 

25. U.S.—^Metropolitan Theatre Co. 
V. Barkhausen, C.A.I11., 170 F.2d 
481, certiorari denied 69 S.Ct. 812, 
336 U.S. 946, 93 LEd. 1101. 

Eads V. Garcia & Diaz, Inc., D.C. 
N.Y., 17 F.R.D. 317. 

26. U.S.—I. C. C. V. Blue Diamond 
Products Co., D.C.Iowa, 93 F.Supp. 
688 . 

27. U.S.—Federal Gas, Oil & Coal 
Co. V. Cassady, D.C.Ky., 66 F.Supp. 
824, 825. 

“The classifying of parties as prop¬ 
er, necessary and Indispensable is 
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is,28 or may be,29 determined on practical consider¬ 
ations. Whether one is an indispensable party 
depends on something other than the effect of a de¬ 
cree as res judicata upon him and the fact that 
the decree would not be technically binding on the 
absent parties is not the controlling factor,and 
does not prevent them from being indispensable 
nor does the fact that an absent party may not be 
legally bound by the judgment necessarily make him 

dispensable.28 

§ 96 . - Determination According to Fed¬ 

eral or State Rules 

Authorities differ as to whether federal or state rules 
govern in determining the indispensabiiity or necessary 
character of parties. 


The question as to the indispensabiiity or neces¬ 
sary character of parties must ordinarily be deter¬ 
mined by federal, rather than state or local, rules,^^- 
and this principle has been held applicable to di¬ 
versity cases.35 So, since the Federal Rules of Civil 
Procedure, 28 U.S.C.A., pertaining to the joinder 
of parties are procedural and do not affect the 
substantive law of the state in which a federal dis¬ 
trict court sits,36 such court is not bound by rulings 
of state courts thereon.37 

On the other hand, it has been held that in de¬ 
termining whether particular persons are neces¬ 
sary or indispensable parties, the court will look to 
the state law,38 and that the procedural propriet 3 »* 


never so clear that it does not re¬ 
quire careful study.” 

U.S.—Federal Gas. Oil & Coal Co. 
V. Cassady, supra. 

28. TJ.S.—Gaw V. HIgham, C.A.Ohio. 
267 F.2d 355, certiorari denied 79 
S.Ct. 1453, 360 US. 933, 3 L.Ed.2d 
1546. 

29. U.S.—Shaughnessy v. Pedreiro, 
N.Y., 75 S.Ct. 591, 349 U.S. 48, 99 
L.Ed. 868. 

30. B.C.—Green v. Brophy, 110 F.2d 
639, 71 App.D.C. 299, 9 A.L.E.2d 1. 

BeasozL for role 

Of necessity this must be so, or 
else absent parties would never be 
indispensable. 

D.C.—Green v. Brophy, supra. 

Decree not res Judicata 
Determination of whether a party 
is indispensable in no way depends 
on fact that a decree will not be res 
judicata as to him. 

U.S.—Boris V. Moore, D.C.Wis., 152 
F.Supp. 602, affirmed, C.A., 253 F. 
2d 526. 

31. U.S.—Keegan v. Humble Oil & 
Refining Co., C.C.A.Tex., 156 F.2d 
971. 

32. U.S.—Green v. Green, C.A.I11., 
218 F.2d 130, certiorari denied 76 
S.Ct. 606, 349 U.S. 917, 99 L.Ed. 
1260, certiorari denied 76 S.Ct. 871, 
349 U.S. 948. 99 L.Ed. 1274. 

Gather v. Ocean Accident & Guar¬ 
anty Corp., D.C.Neb., 94 F.Supp. 
611. 

33. U.S.—Texas & N. O. R. Co. v. 
City of New Orleans, D.C.La., 22 
F.R.D. 84. 

34. U.S.—^Dunham v. Robertson, C.A. 
Wyo., 198 F.2d 316—Cowling v. 
Deep Vein Coal Co., CA.Ind., 183 
F.2d 652—^DeKorwin v. First Nat. 
Bank of Chicago, C.C.A.I11., 156 F. 
2d 868, certiorari denied 67 S.Ct. 
481. 329 U.S. 795, 91 L.Ed. 680. 

Campbell v. Pacific Fruit Exp 
Co., D.aidaho, 148 F.Supp. 209— 
Alden v. Central Power Elec. Co-op., 


D.C.N.D., 137 F.Supp. 924—Fremon 
V. W. A. Sheaffer Pen Co., D.C.Iowa, 
111 F.Supp. 39, affirmed, C.A., 209 
F.2d 627. 

Season for rule 

This is a procedural matter. 

U.S.—Pyle V. Kansas Gas & Elec. 
Co., D C.Kan.. 23 F.R.D. l48. 

Beal party in Interest 
Whether or not a person who Is 
the real party in interest is also a 
necessary party and not merely a 
proper one should be determined by 
the federal court according to Fed¬ 
eral Rules, not state law, since, while 
state law is to be looked to to de¬ 
termine the parties’ substantive 
rights, the question of whether they 
are necessary parties is a procedural 
one and is governed by the Federal 
Rules of Civil Procedure. 

U.S.—Branlff Airways, Inc. v, Falk- 
ingham, D.C.Minn., 20 F.R.D. 141. 

Bolder of rights vested by state law 
While ownership of, and title or 
relationship to, rights arising under 
laws of state are matters governed 
by substantive local state law, the 
matter of who, holding rights so 
vested by state law, constitute “nec¬ 
essary” parties to action brought in 
federal court is one of adjective or 
procedural law, and is governed by 
Federal Rules of Civil Procedure. 
U.S.—Jenkins v. Westinghouse Elec. 
Co., D.C.Mo., 18 F.R.D. 267. 

Buies of Fennsylvania 

(1) With respect to determination 
of indispensable parties in Pennsyl¬ 
vania, rules of Pennsylvania do not 
differ from those set forth in the 
Federal Rules of Civil Procedure. 
U.S.—^Hertz v. Record Pub. Co. of 

Brie, D.C.Pa., 102 F.Supp. 689. 

(2) Even though, in a suit In a 
Pennsylvania court, corporation offi¬ 
cers are indispensable as a procedur¬ 
al requirement, they are not neces¬ 
sarily indispensable in a federal 
court. 


U.S.—Hertz v. Record Pub. Co. of 
Erie, CA.Pa., 219 P.2d 397, certio¬ 
rari denied 75 S.Ct. 601, 349 U.S. 
912, 99 LEd. 1247. 

Puerto Bico statute as procedural 
device 

Puerto Rico statute permitting di¬ 
rect action to be brought against in¬ 
surer in courts of commonwealth by 
any person suffering damages because 
of tortious conduct of insured with¬ 
out necessity of joining Insured was 
j not applicable to action brought in< 
federal court, since Puerto Rico 
courts had declared statute to be a 
mere procedural device, and not to 
create substantive right. 

U.S —Aponte v. American Sur. Co. 
of N. Y., D.C.Puerto Rico, 171 F. 
Supp. 677. 

35. U.S.—Lawrence v. Sun Oil Co., 
C.C.A.La., 166 F.2d 466, 469. 
“Procedure in the federal courts 
is governed by the Federal Rules 
and not by the local law. 

This is particularly true in diversity 
cases where the question of indis¬ 
pensabiiity of absent parties arises.” 
U.S.—^Lawrence v. Sun Oil Co., su¬ 
pra. 

38. U.S.—Du Vaul V. Miller, D.C.Mo., 
13 F.R.D. 197. 

“The need to join 'indispensable 
parties’ . . . in an action pend¬ 

ing in the federal court, is procedur¬ 
al, and, hence, governed solely by 
rules of procedures applicable in the 
federal court, particularly Rule 19- 
of Federal Rules of Civil Procedure, 
Title 28 U.S.C.” 

U.S.—Baker v. Dale, D.C.Mo., 123 F. 
Supp. 364, 367. 

37. U.S.—Du Vaul V. Miller, D.C. 
Mo., 13 F.R.D. 197. 

38. U.S.—McCrary v. U. S. Fidelity 
& Guaranty Co., D.C.S.C., 110 F. 
Supp. 545. 

Christian v. Texas Gas & Power 
Corp., D.C.Tex., 14 F.R.D. 80— 
Platte County v. New Amsterdanx 
Cas. Co., D.C.Neb., 6 F.R.D. 476. 
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of the joinder of parties is a question of state 
law.39 So, it has been held that in diversity cases 
the question whether a party is indispensable will be 
determined by the state law;^® more particularly, 
in diversity cases the state law prevails if a party’s 
rights,41 or the question of indispensability,42 de¬ 
pends on substantive law. 

Prior to the promulgation of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., it was held that the 
indispensability or necessary character of parties 
depended on state law;43 under other authority, 
a federal court was not bound by the definitions of 
the state legislature as to who was an indispensable 
party,44 and the question whether parties sought 
to be joined were indispensable was to be deter¬ 
mined by the federal equity courts according to 
federal, rather than state, rules.45 


§ 97. -Assignors and Assignees 

Assignors and assignees have variously been held, or 
held not, necessary or indispensable parties. 

The rule that the partial assignor of a chose in 
action is a necessary party is for the protection 
of the debtor, should be applied only on his in¬ 
sistence, and his failure to object seasonably con¬ 
stitutes a waiver.46 

Patentees who have parted with all ownership by 
assignment are not indispensable parties,47 although 
they may be necessary parties who should be made 
parties if that can be done without depriving the 
court of jurisdiction ;48 but in an action involving 
essentially the determination of the ownership of 
rights and conflicting claims to royalties, partial 
assignors of royalty rights have been held indis¬ 
pensable parties.49 

In other circumstances, assignors have been held 
not indispensable parties.5<> 


39. N.J.—^Weinrib v. Ohmer Regis¬ 
ter Co., 6 A.2d 489, 122 N.J.Law 
524. 

40. U.S.—^Valley Forge Golf Club v. 
L. G. De Felice & Son, Inc., D.C. 
Pa., 124 F.Supp. 873. 

41. U.S.—Continental Bus Systems, 
Inc. V. Rohwer, D.C.Colo., 172 F. 
Supp. 487—Campbell v. Pacific 
Fruit Exp. Co., D.C.Idaho, 148 F. 
Supp. 209. 

“In a diversity case, state sub¬ 
stantive law will govern in deter¬ 
mining the rights and interests of 
all concerned. After those rights 
and interests have been ascertained 
by state law, a federal court will 
determine Indispensability of a party 
according to its own rules, taking 
into consideration whether Justice 
can be done and complete relief af¬ 
forded. This will depend, of course, 
on the substantive rights created by 
the state.” 

U.S.—Hertz v. Record Pub. Co. of 
Erie, C.A.Pa., 219 F.2d 397, 399, 
certiorari denied 75 S.Ct. 601, 349 
U.S. 912, 99 L.Bd. 1247. 

“The matter of who constitutes 
''indispensable parties,’ in a particu¬ 
lar case, depends upon the nature of 
the right in suit and that, in turn, 
depends upon the substantive law 
of the state, and, therefore, it is nec¬ 
essary to examine the law of the 
state to determine the nature of the 
right and to whom it is given in or¬ 
der to determine who are ‘indispensa¬ 
ble parties’ and who are not.” 

U.S.—Baker v. Dale, D.C.Mo., 123 F. 

Supp. 364, 367. 

Subrogation of Insurer 
U.S.—Continental Bus Systems, Inc. 
v. Rohwer, D.C.C 0 I 0 ., 172 F.Supp. 
487. 

42. U.S.—^Dunham v. Robertson, C. 


I A.Wyo., 198 F2d 316—-Kroese v. 
General Steel Castings Corp, C.A. 
Pa., 179 P.2d 760, 15 A.L..R.2d 1117, 
certiorari denied 70 S.Ct. 1026, 339 

U. S. 983, 94 L..Ed. 1386. 

Smith V. Sperling. D.C.Cal., 117 
F.Supp. 781, affirmed in part and 
reversed In part on other grounds, 
C.A., 237 P.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 354 U.S. 
91, 1 L.Ed.2d 1205. 

43. U.S.—^Toung v. Garrett, C.C.A. 
Ark,, 149 F.2d 223—Reconstruction 
Finance Corporation v. Teter, C.C. 
A.I11., 117 F.2d 716, certiorari de¬ 
nied 62 S.Ct. 62, 314 U.S. 620, 86 
L.Ed. 498. 

Platte County v. New Amster¬ 
dam Cas. Co., D.C.Neb., 6 F.R.D 
475. 

44. U.S—City and County of Dal¬ 
las Levee Imp. Dist. ex rel. Simond 

V. Allen, D.C.Tex., 17 F.Supp. 777, 
aflirmed, C.C.A., City and County of 
Dallas Levee Imp. Dist. ex rel. Si¬ 
mond v. Industrial Properties Cor¬ 
poration, 89 F.2d 731, and City and 
County of Dallas Levee Imp. Dist. 
ex rel. Simond v. Allen, 89 F.2d 735. 

45. U.S.—Camp v. Bonsai, C.C.A.N. 
C., 203 F. 913, 122 C.C.A. 207—Chi¬ 
cago, M., St. P. & P. R. Co. V. Adams 
County, C,C.A.Wash., 72 F.2d 816, 
appeal dismissed 63 F.2d 1012, and 
Adams County v. Spokane, P. & S. 
Ry. Co., 66 F.2d 1008. 

Simon v. Shaffer, D.C.Okl., 11 F. 
Supp. 450. 

46. U.S.—^Boris v. Moore, D.C.Wls., 
152 F.Supp. 595, affirmed, C.A., 253 
F.2d 623. 

47. U.S.—Hook V. Hook & Acker¬ 
man, C.A.3, 187 F.2d 62—U. S. v. 
Washington Institute of Technolo¬ 
gy. C.C.A.Del., 138 P.2d 25. 

American Type Pounders v. Dex¬ 
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ter Polder Co., D.C.N.T., 63 F.Supp. 
602, affirmed, C.A., 164 F.2d 118. 

48. U.S.—^Hook V. Hook & Ackerman, 
C.A.3, 187 F.2d 52. 

49. U.S.—Boris v. Moore, D.C.Wis., 
152 F.Supp. 602, affirmed, C.A., 263 
P.2d 526. 

Burden of Joinder on plaintiff 
In action by partial assignees of 
patent royalty rights, burden was 
upon plaintiffs to Join all of partial 
assignors as defendants. 

U.S.—Boris V. Moore, supra. 

50. Corporation; option to purchase 
property 

Where assignment by corporation, 
to trustee of bankrupt who controlled 
corporation, of all rights in connec¬ 
tion with option to purchase property 
from defendants was complete and 
regular on its face and retained no 
interest to corporation, and option 
contained no provision preventing as¬ 
signment, corporation was not an in¬ 
dispensable party to the action, even 
though it may have been a conven¬ 
ient and proper party, and court 
would not require its Joinder when 
to do so would destroy diversity and 
consequently. Jurisdiction of the par¬ 
ties before the court. 

U.S.—^Dunham v. Robertson, C.A. 

Wyo., 198 F.2d 316. 

Action for declaratory Judgment 
In action between phonograph rec¬ 
ord manufacturers for declaratory 
Judgment as to right to manufacture 
and sell records produced from Ger¬ 
man manufactured matrices, foreign 
recording artists, who had assigned 
all of their rights, both present and 
future, to German firm, were not in¬ 
dispensable parties. 

U.S.—Capitol Records v. Mercury 
Record Corp., D.C.N.Y., 109 F.Supp. 
330, affirmed, C.A., 221 F.2d 667. 
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A federal statute concerning assignments of 
choses in action does not apply to the assignment 
of tort claims, and hence does not affect the ap¬ 
plicability of a state statute requiring that the 
assignor of tort claims be joined with the assignee 
as an indispensable party, with respect to an action 
commenced in a federal court in that state.^i 

Where, by virtue of an assignment, certain de¬ 
fendants possess a present property or pecuniary 
interest in the basic subject matter of the action, 
they are indispensable parties.^^ a state court 
judgment in a divorce action between the parties 
plaintiff to a present suit has been held to make no 
such assignment of interest in the parties’ pending 
suit in the federal court as would make the assignees 
necessary parties to the federal suit.53 

§ 98. - Contracts Generally 

In varying circumstances, particuiar persons have 
been held to be, or not to be, necessary or indispensable 
parties to actions involving contracts. 
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There is a general rule that where rights sued 
on arise from a contract, all parties to it must be 
joined,^^ but parties who bind themselves in a con¬ 
tract severally may be sued separately.®^ 

A party to a joint venture on a subcontract is 
an indispensable party to an action on the contract 
by the other joint venturers;®® and a corporation 
in possession of the assets of a second corporation 
is an indispensable party to a suit for specific per¬ 
formance of a contract to sell the assets of the 
second corporation to plaintiff.®*^ An individual 
defendant who is not a party to a contract is not 
an indispensable party to an action for breach of 
contract between plaintiff and the corporate de¬ 
fendant, although the contract was allegedly made 
by the corporate defendant on behalf of itself and 
the individual defendant.®® 

In other actions involving contracts, other persons 
have been held to be®® or not to be®® indispensable 
parties, or to be necessary,®i or conditionally neces¬ 
sary, ®2 parties. 


51. U.S.—Toung V. Garrett, C.C.A. 
Ark., 149 F.2d 223. 

52. U.S.—Rader v. Manufacturers 
Cas Ins. Co. of Philadelphia, Pa., 
C.A,N.Y., 242 F.2d 419. 

53. U.S.—^Western Cottonoil Co. v. 
Hodges, C.A.Tex., 218 P.2d 158. 

54. D.C.—^Ward v. Deavers, 203 F.2d 
72, 92 U.S.App.D.C. 167—Gauss v. 
Kirk, 198 F.2d 83, 91 U.SApp.D.C. 
80. 

55. U.S.—Texas & N. O. R. Co. v. 
City of New Orleans, D.C.La., 22 P. 

R. D. 84. 

56. U.S.—Purcel v. Wells, C.A,Okl., 
236 F.2d 469. 

67. U.S.—Harvey Aluminum, Inc. v. 
American Cyanamid Co, C.A.N.T., 
203 P.2d 105, certiorari denied 73 

S. Ct. 949, 345 U.S. 964, 97 L.Ed. 
1383. 

Corporations generally see infra § 
99. 

58. U.S.—Savoia Film S. A. I. v. Van¬ 
guard Films, D.C.N.T., 10 F.R.D. 
64. 

59. Agreement for operation of busi¬ 
ness 

D.C.—^Ward v. Deavers, 203 F.2d 72, 
92 U.S.APP.D.C. 167. 

Agreement as to recording for phono, 
graph records 

U.S.—Gorham v. Edwards, D.C.N.T., 
160 P.Supp. 928. 

Agreement for waiver of dower 

U.S.—Kleinschmidt v. Kleinschmidt 
Laboratories, D.C.Ill., 89 P.Supp. 
869. 


Deceased coinventor’s successor In 
Interest 

U.S.—^Premon v. W, A. Sheaffer Pen 
Co., C.A.Iowa, 209 F.2d 627. 

60 . Action In replevin and assumpsit 
U.S.—Paxton v. Desch Bldg. Block 
Co., D.C.Pa., 146 P.Supp. 32. 

Action for return of deposit 
D.C.—Gauss V. Kirk, 198 P.2d 83, 91 
U.S.App.D.C. 80. 

Contract between authors and pub¬ 
lisher 

U.S.—Curtis V. American Book Co., 
D.C.N.T., 17 P.R.D. 604. 

Contract to execute note 
U.S.—Greenleaf v. Safeway Trails, 
C.C.A.N.Y., 140 P.2d 889, certiorari 
denied 64 S.Ct. 1048, 322 U.S. 736, 
88 L.Ed. 1569. 

Contract relating to railroad cars 
U.S.—Texas & P. Ry. Co. v. City of 
New Orleans, C.C.A.La., 159 P.2d 
77. 

Bridge contract; railroad group 
Where an action was brought in¬ 
volving determination of obligations 
under a contract concerning financ¬ 
ing of the construction and opera¬ 
tion of a bridge, and such contract 
was one to which a certain railroad 
group was not a party and in which 
such group had no rights, joint or 
otherwise, such group was not an in¬ 
dispensable party; question whether 
or not group agreed to be bound by 
result of an action between two oth¬ 
er parties involving interpretation 
of a contract was a question arising 
out of another contract, and did not 
render group an indispensable party 
to an action between such other par¬ 
ties. 


U S.—Texas & N. O. R. Co. v. City of 
New Orleans, D.C.Lsu, 22 F.R.D. 
84. 

Action to Impress trust 

(1) In action by materialmen to 
impress a trust on funds received 
from realty owner by contractor and 
paid to defendant in liquidation of a 
debt, where contractor could neither 
acquire nor lose any rights in checks 
which he parted with and he could 
not be prejudiced by a decree which 
would subject his former property to 
the payment of his debts, contractor 
was not an indispensable party. 

U.S.—Gramatan-Sullivan, Inc. v. Kos- 
low, C.A.N.Y., 240 P.2d 523, certio¬ 
rari denied 77 S.Ct. 864, 353 U.S. 
958, 1 L.Ed.2d 909. 

(2) Contractor would have been an. 
indispensable party to action only if 
contractor had some interest in sub¬ 
ject of action which might have been 
inequitably affected by disposition of 
case against defendant. 

U.S.—Gramatan-Sullivan, Inc. v. Kos- 
low, D.C.N.Y., 143 P.Supp. 641, af¬ 
firmed, C.A., 240 P.2d 623, certiora¬ 
ri denied 77 S.Ct. 864, 353 U.S. 958, 
1 L.Ed.2d 909. 

61 . Father of infant plaintiff 

U.S.—Grimm v. Trailmobile, Inc., D. 

C. Pa., 19 P.R.D. 141. 

62 . Action for return of deposit 
D.C.—Gauss V. Kirk, 198 P.2d 83, 91 

U.S.App.D.C. 80. 

Contract between authors and pub¬ 
lisher 

U.S.—Curtis V. American Book Co., 

D. C.N.Y., 17 F.R.D. 504. 
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§ 99. - Corporations and Officers and 

Stockholders Thereof 

Corporations and officers and stockholders thereof 
have variously been held, or held not, necessary or Indis¬ 
pensable parties. 

In the application of the general rules governing 
necessary and indispensable parties, as discussed 
supra § 95, in particular circumstances a corpora¬ 
tion has been held a necessary®^ or an indispensa¬ 
ble®^ party, and an officer of a corporation may be 
a necessary party as to certain causes of action, but 
not indispensable as to others.®® 

In other circumstances a corporation has been 
held not an indispensable,®® or not a necessary,®^ 
party; an alleged de facto president of a corpora¬ 


tion,®® directors,®® and stockholders'^® have been 
held not to be indispensable parties; and nonresi¬ 
dent officers and directors have been held necessary, 
as distinguished from indispensable, parties."^! 

A single stockholder may maintain an action 
against the directors of a corporation to compel the 
declaration of a dividend, and he need not join other 
stockholders.'^^ 

§ 100. - Decedents’ Estates 

A decedenUs estate, the executor or administrator 
thereof, or persons interested therein may or may not be 
necessary or Indispensable parties to actions involving it. 

A decedent’s estate,*^® or the administrator there¬ 
of,may be held an indispensable party, as may 


€3. Corporation owniugr majority of 
stock of eras company 
U.S —City of Jamestown v. Pennsyl¬ 
vania Gas Co., D.C.N.Y., 263 F. 437, 
modified on other grounds, C.C.A., 
1 F.2d 871. 

Stockholder’s derivative action 
U S.—Smith V. Sperling, D.C.Cal., 117 
F.Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 354 U.S. 
91, 1 L.Ed.2d 1206. 

64. Action for relief under antitrust 
laws 

U.S.—Emery v. Adams, C.A.Ohio, 179 
F.2d 586. 

Action for work and services per- 
formed 

U.S —Alden v. Central Power Elec. 

Co-op., D.C.N.D., 137 F.Supp. 924. 
Corporation in possession of assets 
of second corporation 
U.S.—^Harvey Aluminum, Inc., v. 
American Cyanamid Co., C.A,N.T., 
203 F.2d 105, certiorari denied 73 
S.Ct. 949, 345 U.S. 964, 97 L.Ed. 
1383. 

Stockholders’ derivative suit 
U.S.—Smith V. Sperling, D.C.Cal,, 117 
F.Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 364 U.S. 
91, 1 L.Ed.2d 1206. 

Suit against directors for miscon¬ 
duct 

Corporation is indispensable party 
to shareholders' suit against direc¬ 
tors for accounting for losses caused 
by their misconduct, since decree 
■could protect directors against fur¬ 
ther suit by corporation only if cor¬ 
poration was party to suit. 

U.S.—Philipbar v. Derby, C.C.A.N.T., 
85 F.2d 27. 

65. SUsoonduct 

U.S.—Koster v. (American) Lumber¬ 
mens Mut. Cas. Co., C.C.A.N.T., 163' 
P.2d 888, affirmed 67 S.Ct. 828, 330 
U.S. 618, 91 L.Ed. 1067. 


66. Actions Involving patents 

(1) Generally. 

U.S.—Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 F.RD. 103. 

(2) Corporation held necessary, but 
not indispensable, party. 

U.S.—^Dental Precision Shoulder v. 
L. D. Caulk Co., D.C.N.Y., 7 F.R.D. 
203. 

67. Action by minority stockholder 
D.C.—Landell v. Northern Pac. Ry. 

Co., DC., 98 F.Supp. 479. 

68. Suit for damages for conspiracy 
U.S.—Llano Del Rio Co. of Nev. v. 

Anderson-Post Hardwood Lumber 
Co., DC La., 79 F.Supp. 382, mo¬ 
tion denied 84 F.Supp. 336, affirmed, 
C.A., 187 F.2d 235. 

69. Stockholders’ action against cor¬ 
poration for fraud 

U.S.—Smith V. Aeolian Co., D.C.Conn., 
53 F.Supp. 636. 

Xn suit by stockholders for losses 
from mismanagement, directors were 
held neither necessary nor indispensa¬ 
ble parties 

U.S.—Sauer v. Newhouse, D.C.N.J., 24 
F.Supp. 911. 

70. Action for breach of contract to 
lend money 

U.S.—In re Eastern Distilleries Cor¬ 
poration, D,C.N.Y., 47 F.Supp. 330. 
Action for nullification of deed 
U.S.—Williams v. Pacific Royalty Co., 
C.A.N.M., 247 F.2d 672. 

Stockholders of voluntarily dissolved 
corporation 

U.S.—Christian v. Texas Gas & Pow¬ 
er Corp., D.C.Tex., 14 F.R.D. 80. 
Majority stockholders held neces¬ 
sary parties rather than indispensable 
parties in action by trustee in bank¬ 
ruptcy of corporation. 

U.S.—^Mahoney v. Bethlehem Engi¬ 
neering Corporation, D.C.N.Y., 27 
F.Supp. 866. 

No injustice from omission 

Where any relief to which a de¬ 
fendant might have been entitled 
against majority stockholder in a cor¬ 
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poration arose out of transactions 
which formed the subject matter of 
a suit by corporation against such 
defendant and others, no injustice 
was worked on defendant by omis¬ 
sion of stockholder as a party plain¬ 
tiff. 

U.S.—Abel V. Brayton Flying Serv¬ 
ice, Inc., C.A.Tex., 248 F.2d 713. 

71. Suit by corporation for fraud 
U.S.—^Wyoga Gas & Oil Corporation 

v. Schrack, D.C.Pa., 27 F.Supp. 35, 
opinion adhered to 29 F.Supp. 582, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
F.2d 524, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 85 L.Ed. 430. 

72. U.S—^Knapp v. Bankers Securi¬ 
ties Corp., D.C.Pa., 17 F.R.D. 245, 
affirmed, C.A., 230 P.2d 717. 

Class suits by stockholders see su¬ 
pra § 83. 

73. D.C.—^Ducker v. Butler, 104 F.2d 
236, 70 APP.D.C. 103. 

74. U.S.—Simon v. Shaffer, D.C.Okl., 
11 F.Supp. 450. 

Young v. Garrett, D.C.Ark., 3 F. 
R.D. 193, affirmed, C.C.A., 149 F,2d 
223. 

In suits by a decedent’s creditors 

to enforce their claims, the person¬ 
al representative is the only neces¬ 
sary and proper party defendant. 
U.S.—U. S. V. Swanson, D.C.Neb., 76 
F.Supp. 118, affirmed, C.A., 171 F. 
2d 718. 

AncUlanT' administrator 
In pursuance of the theory that 
the nature of the relief sought is the 
determining factor, an ancillary ad¬ 
ministrator, to whom state court had 
ordered distribution of portion of 
trust estate has been held to be nec¬ 
essarily made a party to action in 
federal court seeking distribution oth¬ 
erwise than directed by such state 
court. 

U.S.^uirollo V. Fifth Third Union 
Trust Co., Cincinnati, Ohio, D.C. 
I Ohio, 41 F.Supp. 891. 
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dependents and next of kin of deceased and 
heirs having nonseverable interests together with 
plaintiff are indispensable parties.*^® An executor 
occupying the position of a stakeholder has been 
held a necessary, if not an indispensable, party 

In other actions or circumstances, decedents’ es¬ 
tates, or the executors or administrators thereof, 
have been held not to be indispensable^s or neces¬ 
sary*^^ parties; likewise, heirs, or donees under a 
will, have been held not indispensable^® or neces- 
sarySi parties. 

The absence of indispensable parties from an 
action in the federal court involving a decedent’s 
estate is not excused by the fact that if plaintiff 
sued in a state court he might be met with preju- 

dice.S2 


§ 101. - Declaratory Judgment 

The Federal Rules of Civil Procedure as to necessary' 
and indispensable parties apply to actions for declara¬ 
tory Judgments. 

The Federal Rules of Civil Procedure as to neces¬ 
sary and indispensable parties apply to actions for 
declaratory judgments.Where a declaratory 
judgment is sought, parties are not required to be 
included merely because they have an interest in 
the subject matter of the litigation.^^ 

§ 102. - Employers, Employees, and La¬ 

bor Unions 

In varying circumstances^ employers, employees, and 
labor unions have variously been held, or held not, to be 
necessary or indispensable parties. 

In the application of the general rules governing 
necessary and indispensable parties, as discussed 
supra § 95, in particular circumstances employees. 


75. TJ.S.—Supine v. Compagnie Na- 
tionale Air France, D.C.N.T., 100 
P.Supp. 214. 

76. TJ.S.—Crutcher v. Joyce, C.C.A. 
N.M., 134 F.2d 809. 

Simon V. Shaffer, D.C.Okl., 11 F. 
Supp. 450. 

Prand imadmlnistratloii 

All devisees and legratees under 
will of deceased were required to be 
made parties defendant in suit to 
set aside orders, judgments, and de¬ 
crees of state court on ground of 
fraud in connection with administra¬ 
tion of estate. 

U.S.—Montgomery v. Gilbert, C.C.A. 
Mont., 77 F.2d 39. 

77- U.S.—Flanagan v. Marvel, U C. 

Minn., 94 F.Supp. 145. 

Stakeholders generally see infra § 

111 . 

78. U.S.—Hale v. Campbell, C.C.A. 
Iowa, 127 F.2d 594. 

American Bowling Supply Co. v, 
A1 Martin, Inc., D.C.Kan., 96 F. 
Supp. 35. 

Farmers* Bank of Cuba City, 
Wis., V. Wright. CC.Iowa, 158 F, 
841. 

Action fox rescission of insurance 
policies 

U.S.—New England Mut. Life Ins. 
Co. V. Brandenburg, D.C.N.Y., 8 
F.R.D. 151. 

Action to reform insnrance policy 
U.S.—Broidy v. State Mut. Life As- 
sur. Co. of Worcester, Mass., U.C. 
N.T., 10 F.R.D. 196. 

79. U.S.—Broidy v. State Mut. Life 
Assur. Co. of Worcester, Mass., su¬ 
pra. 

80. U.S.—^Hale v. Campbell, C.C.A. 
Iowa, 127 F.2d 694. 

Chidester v. City of Newark, D. 
C.N.J., 68 F.Supp. 787—MacBryde 
v. Burnett, D.C.Md., 41 F.Supp. 661. 


81. U.S.—Chidester v. City of New¬ 
ark, D.C.N.J., 58 F.Supp. 787. 

82. U.S.—Young v. Powell, C.A.Ala., 
179 F.2d 147, certiorari denied 70 
S.Ct. 804, 339 U.S. 948, 94 L.Ed. 
1362. 

83. U.S.—^Hook v. Hook & Ackerman, 
C.A.3, 187 F.2d 62—Texas & P. Ry. 
Co. V. City of New Orleans, C.C.A. 
La., 169 F.2d 77—Samuel Goldwyn, 
Inc., v. United Artists Corporation, 
C.C.A.Del., 113 P.2d 703. 

United Lacquer Mfg. Corp. v. 
Maas & Waldstein Co., D.C.N.J., 
111 F.Supp. 139—Capitol Records 
V. Mercury Record Corp., D.C.N.Y., 
109 F.Supp. 330, affirmed, C.A., 221 
F.2d 657—^Highway Ins. Underwrit¬ 
ers V. Nichols, D.C.Okl., 86 F.Supp. 
627—Latrobe Electric Steel Co. v. 
Vascoloy-Rament Corporation, D.C. 
Del., 55 F.Supp, 347. 

Glens Falls Indem. Co. v. Fred- 
ericksen, D.C.Neb., 8 F.R.D. 56. 
Necessary and indispensable parties 
in actions for declaratory Judg¬ 
ments generally see Declaratory 
Judgments §§ 121-125. 

Principle of indispensahillty ap¬ 
plies to a suit for a declaratory judg¬ 
ment. 

U.S.—Caldwell Mfg. Co. v. Unique 
Balance Co,, D.C.N.Y., 18 F.R.D. 258. 

Befnsal of Jurisdiction 

Federal district court is empowered 
to refuse to exercise jurisdiction in 
declaratory judgment proceeding if 
it IS challenged by movant who has 
substantiated his contention that an 
indispensable party has not been 
joined. 

U.S.—Caldwell Mfg. Co. v. Unique 
Balance Co., supra. 

Begistered owner of unassigned 
trademark and patent held indispen¬ 
sable party. 


U.S.—Massa v. Jiffy Products Co., C. 
A.Cal., 240 F.2d 702, certiorari de¬ 
nied 77 S.Ct. 826, 353 U.S. 947, 1 L. 
Ed.2d 856. 

84. U.S.—^Western Casualty & Sure¬ 
ty Co. V. Beverforden, C.C.A.Mo., 
93 F.2d 166. 

Capitol Records v. Mercury Rec¬ 
ord Corp., D.C.N.Y., 109 F.Supp. 
330, affirmed, C.A., 221 F.2d 657. 

Norton v. United Gas Corpora¬ 
tion, D.C.La., 1 F.RD. 155. 

Construction of contract 

If there is a “justiciable contro* 
versy” between two of the four par¬ 
ties to a written contract, and such 
controversy can be disposed of as 
between plaintiff and defendant with¬ 
out joining other parties, the other 
parties are not necessary parties to 
an action for a declaratory judgment 
for the construction of the contract. 
U.S.—Greer v. Scearce, D.C.Mo., 53 F. 
Supp. 807. 

Title to mineral rights 

(1) In suit to obtain declaration 
that judgment rendered by state su¬ 
preme court constituted bar to at¬ 
tempt by defendant to assert or es¬ 
tablish title against complainant to 
mineral rights, owner of surface and 
owner of share in mineral rights who 
were nonresidents, and oil company 
holding leases from both complain¬ 
ant and defendants, held not neces¬ 
sary parties. 

U.S.—Cockrell v. Board of Com’rs 
for Buras Levee Dist., D.C.La., 16 
F.Supp. 273, reversed on other 
grounds, C.C.A., Board of Com'rs 
for Buras Levee Dist. v. Cockrell, 
91 F.2d 412, certiorari denied Cock¬ 
rell v. Board of Com’rs of Buras 
Levee Dist., 68 S.Ct. 142, 302 US. 
740, 82 L.Ed. 672. 

(2) Lessors and lessees generally 
see infra § 108. 
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or members of a labor union, have been held in¬ 
dispensable parties,®® or have been held not neces¬ 
sary®® or indispensable®7 parties. A labor union 
has been held®® or held not®® an indispensable 
party, or not a necessary party.®® In other circum¬ 
stances, participation by the president of a labor 
union has been held not necessary where the union 
was suing as an entity.®^ 

In an action against a negligent third party for 
injury to, or death of, an employee, the employer 
is not a necessary party,®2 although the trial court 
may have discretion, where fairness requires, to 
require the joinder of the employer as a party plain¬ 
tiff;®® and, under the Federal Rules of Civil Proce¬ 
dure, Rule 21, 28 U.S.C.A., an employer may be 
added by order of the court on motion of either 
party or of its own initiative at any stage of the ac¬ 
tion and on such terms as are just.®^ 

The mother of unemancipated minor children has 
been held a necessary party to an action against 
an employer to recover unpaid minimum wages, etc.. 


under the Fair Labor Standards Act.®® 

§ 103. - Governmental Bodies or Officers 

a. In general 

b. Superior officers 

a. In General 

In particular actions or circumstances, £|overnmentar 
entities or officers have been held, or held not, necessary 
or Indispensable parties. 

A federal court will not exercise its jurisdiction 
to interfere with the public administration by issu¬ 
ing its decree where the decree cannot expend itself 
on the officers before it.®® 

In the application of the general rules governing 
necessary and indispensable parties, as discussed 
supra § 95, governmental officers or bodies held,, 
in particular actions and circumstances, to be in¬ 
dispensable parties include the Postmaster Gen- 
eral,®7 the Secretary of Agriculture,®® the Secre¬ 
tary of the Army,®® the Secretary of Defense,^ the 
Secretary of the Interior,® the Secretary of Labor,® 


85. Action agralnst Bailxoad Betire- 
ment Board 

U S.—Railway Exp. Agency v. Ken¬ 
nedy, D.C.Ill., 96 P.Supp. 788, af¬ 
firmed, C.A., 189 P.2d 801, certiora¬ 
ri denied 72 S.Ct. 64, 342 U.S. 830, 96 
L.Ed. 628. 

Secession of local xinion from nation¬ 
al union 

U.S.—^Fitzgerald v. Santoianni, D.C. 
Conn., 95 F.Supp. 438. 

86. Action against third-party 
wrongdoer under workmen’s com¬ 
pensation law 

D.C.—Moore v. Hechinger, 127 F.2d 
746, 76 U.S.APP.D.C. 391. 

Action for damages for destruction 
of hnsiness 

U.S.—^News, Inc., v. Buescher, D.C. 
Ill., 81 F.Supp. 741. 

87. Action for damages for destruc¬ 
tion of business 

U.S.—^News, Inc., v. Bueschner, su¬ 
pra. 

88. Action for aocoimting and res¬ 
toration of funds 

U.S.—Hanson v. Hutcheson, C.A.Ind., 
217 F.2d 171. 

Action by ousted officer 

U.S.—Gray v. Reuther, D.C.Mich., 99 
F.Supp. 992, affirmed, C.A., 201 F. 
2d 54. 

Action to restrain use of name by 
union 

U.S.—Fitzgerald v. Kriss, D.C.N.T., 
10 F.R.D. 61. 

89. Suit to enjoin Ballroad Adjust¬ 
ment Board 

U.S.—^Hunter v. Atchison, T. & S. F. 
Ry. Co., C.A.I11., 171 F.2d 694, cer¬ 


tiorari denied Shepherd v. Hunter, 
69 S.Ct. 1157, 337 U.S. 916, 93 L.Ed. 
1726. 

Suit to restrain violation of X. C. C. 
order 

U.S,—Baltimore & O. R. Co. v. Chi¬ 
cago River & I. R. Co., C.A.I11., 170 
F.2d 654, certiorari denied 69 S.Ct. 
811, 336 U.S. 944, 93 L.Ed. 1101. 
Suit to enjoin transfer of assets 
U.S.—^Fitzgerald v. Abramson, D.C.N. 
T„ 89 F.Supp. 504. 

90. Proceeding to enjoin unfair labor 
practices 

U.S.—^Le Baron v. Kern County Farm 
Labor Union, D.C.Cal., 80 F.Supp. 
161. 

Action against Administrator of Vet¬ 
erans’ Affairs 

D.C,—International Union, United 
Auto., Aircraft and Agr. Imple¬ 
ment Workers of America v. Brad¬ 
ley, D.C., 75 F.Supp. 394. 

91. Action to enjoin enforcement of 
Babor Management Act 

D.C.—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct. 1629, 334 U.S. 
854, 92 L.Ed. 1776. 

92. U.S.—^Williams v. Minnesota Min. 
& Mfg. Co., D.aCal., 14 F.R.D. 1. 

93. U.S.—Jenkins v. Westlnghouse 
Elec. Co., D.C.MO., 18 P.R.D. 267. 

94. U.S.—^McWhirter v. Otis Eleva¬ 
tor Co., D.C.S.C., 40 F.Supp. 11. 

95. U.S—Constance v. Gosnell, D.C. 
S.C., 62 F.Supp. 253. 

96. U.S.—^Marshall v. Wyman, D.C. 
Cal., 132 F.Supp. 169. 
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97. Action to enjoin effectuation of 
fraud order 

U.S.—Neher v. Harwood, C.C.A.Cal.r 
128 F.2d 846, 158 A.L.R. 1116. 

Ernest v. Fleissner, D.C.Wis., 38 
F.Supp. 326. 

Action to enjoin enforcement of par¬ 
cel post rates 

D.C.—Doehla Greeting Cards, Inc. v. 
Summerfield, D.C., 116 F.Supp. 68. 

Class action to acquire permanent 
status as employees 

U.S.—^McGrimley v. Foley, D.C.Mass., 
89 F.Supp. 10, affirmed, C.A., 180 
F.2d 1022. 

Suit by discharged clerk for hearing 
or re-employment 

U.S.—Schwartz v. Ryder, D.C.Pa., 18 
F.R.D. 201. 

98. Zn suit to enjoin enforcement of 

order, Secretary held necessary and 

indispensable party. 

U.S.—Gudgel V. Iverson, D.C.Ky., 87 
F.Supp. 834. 

99. Action for injunction against is¬ 
suance of undesirable discharge 

U.S.—Marshall v. Wyman, D.C.Cal.^ 
132 F.Supp. 169. 

1. Petition for recognition as con¬ 
scientious objector 

U.S.—Petition of Green. D.C.Cal., 156 
F.Supp. 174, appeal dismissed, C. 
A., Green v. Secretary of Navy, 264 
F.2d 63. 

2. Action to enjoin interference with 
operation of coal mine 

US.—Krug V. Fox, C.C.A.W.Va., 161 
F.2d 1013. 

3. Suit for adjudication as to Pair 
Babor Standards Act 

U.S.—^Rogers v. Skinner, C.A.Tex., 
201 P.2d 621. 
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the Secretary of the Navy,^ the Assistant Secretary 
•of the Navy for Air,^ the Secretary of the Treas- 
;ury,® the Adjutant General of the Army,^ the Coal 
Mines Administrator,^ the Commissioner of Immi¬ 
gration and Naturalization,9 the District Director 
of Immigration and Naturalization,the Federal 
Home Loan Bank Board,ii the Housing Ex- 
pediter,i2 the Price Administrator,!^ the Surgeon 
General,!^ the National Labor Relations Board and 
its general counsel,!^ members of the National 
Labor Relations Board,!® and the United States Civil 


Service Commission.!^ 

A state board of education!® and a state superin¬ 
tendent of education!^ have been held necessary 
parties, as has the Secretary of the Interior 
and a state commission for parks and planning^! 
and a city housing authority^^ have been held to be 
conditionally necessary parties. A public works 
administrator or his agent has been required to be 
joined as a party defendant.^® A court lacks juris¬ 
diction over the statutory three-member Board of 
Commissioners for the District of Columbia where 


4. FetltioxL for recosrnltloxi as con.- 
scieutious olbjector 

U.S—Petition of Green, D.C.Cal., 166 
F.Supp. 174, appeal aismissed, C 

A., Green v. Secretary of Navy, 264 
F.2d 63. 

A.otlon asrainst corntnanding ofSLcer 
of naval yard 

U.S.—Hillery v. Moore, D.C.Me., 154 
F.Supp. 600—Payne v. McKee, D.C. 
Va., 153 F.Supp. 932. 

JLctlon for reinstatement of employee 
U.S.—Money v. Wallin, CA.Pa., 186 
F 23 411, certiorari denied 71 S Ct. 
855, 341 U.S. 935, 96 L.Ed. 1364— 
Baggs V. Klein, C.A.Cal, 169 F.2d 
174, certiorari denied 69 S.Ct. 411, 
335 U.S 908, 93 L.Ed. 441 and Brai- 
to V. Klein, 69 S.Ct. 411, 335 U.S. 
908. 93 L.Ed. 441. 

Muerer v. Kyder, B.C.Pa., 137 F. 
Supp. 362. 

Indlspensalbillty as to portion of ac¬ 
tion 

Secretary of Navy was an indis¬ 
pensable party to an action seeking 
injunctive relief and a declaratory 
judgment in connection with retired 
naval officer’s status and pay and al¬ 
lowances which were subject to loss 
and forfeiture upon affirmance of 
court-martial sentence, but Secretary 
was not an indispensable party as to 
so much of action as prayed for con¬ 
vening of a district court of three 
judges. 

U.S —Hooper v. Hartman, B.C.Cal., 
163 F.Supp. 437. 

'5. Action for reinstatement of em¬ 
ployee 

U.S—Muerer v. Ryder, D.C.Pa., 137 
F.Supp. 362. 

^6. Action for reinstatement of em¬ 
ployee 

U.S.—Angllly v. U. S. D.C.N.T., 105 
F.Supp. 257, affirmed, C.A., 199 F. 
2d 642. 

Action to enjoin bank from blocking 
aocoTint 

U.S.—Hartmann v. Federal Reserve 
Bank of Philadelphia, D.C.Pa., 65 
F.Supp. 801. 

7> Action for Injnnction against is¬ 
suance of undesirable discharge 
U.S.—Marshall v. Wyman, B.C.CaI, 
132 F.Supp. 169. 


8. Action to enjoin interference with 
operation of coal mine 

U.S.—Krug V. Fox, C.C.A.W.Va., 161 
F.2d 1013. 

9. Proceedings Involving deportation 
U.S.—Rodriguez v. Landon, C.A.Cal., 

212 P.2d 508—Belizaro v. Zimmer¬ 
man, C.A.Pa., 200 F.2d 282—Paolo 
V. Garflnkel. CA.Pa.. 200 F.2d 280 
—Slavik V. Miller, C.A., 184 P.2d 
575, certiorari denied 71 S.Ct. 566, 
340 U.S. 955, 96 L.Ed. 688—Podo- 
vinnikofC v. Miller, C.A., 179 P.2d 
937. 

Corona v. Landon, B.C.Cal., Ill 
F.Supp. 191—^Navarro v. Landon, 

B. C.Cal., 108 F.Supp. 922—Birns v 
Commissioner of Immigration and 
Naturalization, B.C.Ohio, 103 F. 
Supp. 180—^Medalha v. Shaughnes- 
sy, B.C.N.T., 102 F.Supp. 950. 

10. Deportation proceeding 

U.S.—Gong Poy v. Sahli, B.C.Ill., 125 
F.Supp. 740. 

11. Action to quiet title to, and re¬ 
gain possession of, assets 

U.S.—Fahey v. O'Melveny & Myers, 

C. A.Cal., 200 F.2d 420. 

12. Injunction against enforcement 
of order 

U.S.—Smart v. Woods, C.A.Ohio, 184 
F.2d 714, certiorari denied 71 S.Ct. 
496, 340 U.S. 936, 96 L.Ed. 675. 

Action to prevent eviction of tenant 
U.S.—Berlinsky v. Woods, C A Md., 
178 P.2d 265, certiorari denied 70 
set. 806, 339 U.S. 949, 94 L.Ed. 
1363, rehearing denied 70 S.Ct. 1022, 
339 U S. 991, 94 L.Ed. 1392. 

Subjection of premises to rent con¬ 
trol 

U.C.—May v. Maurer, C.A.N.M., 186 
F.2d 475. 

Action to have mazimxun rent estab¬ 
lished 

U.S.—Jacobs V. Office of Housing Ex¬ 
pediter, C.A.I11., 176 F.2d 338. 

13. Suit to restrain enforcement of 
regrnlations 

U.S—Olson V. Porter, B.C.Wis., 68 F. 
Supp. 240—^Wisconsin Restaurant 
Ass’n V. Porter, B.C.Wis., 68 F. 
Supp. 239. 


14. Action by contractor for injunc¬ 
tion 

U.S.—Clement Martin, Inc. v. Bick 
Corp., B.C.Pa., 97 F.Supp. 961. 

15. Suit to compel exercise of power 
U.S.—^United Steelworkers of America 

V. Brown. B.C.Cal.. 143 F.Supp. 159. 

16. Suit to enjoin proceeding with 
election 

U.S.—White V. Bouds, D.C.N.Y., 80 
F.Supp. 402. 

17. Action against commander of 
naval yard 

U.S.—Payne v. McKee, B.C.Va., 153 
F.Supp. 932. 

Class action to acquire status as per¬ 
manent employees 

U.S.—McGrimley v. Foley, B.C.Mass., 
89 F.Supp. 10, affirmed, C.A., ISO F. 
2d 1022. 

Successors of resigning members 
B.C.—Bovard v. Young, C.A., 265 F.2d 
823—^Hicks v. Summerlield, 261 F. 
2d 762, 104 U.S.APP.B.C. 286. 

18. Suit alleging discrimination be¬ 
cause of race or color 

U.S.—^Heard v. Ouachita Parish 

School Bd, B.C.La., 94 F.Supp. 897. 

19. Suit alleging discrimination be¬ 
cause of race or color 

U.S.—Heard v. Ouachita Parish 

School Bd., supra. 

20. Suit for mandatory injunction; 
patent to tract of land 

B.C.— West Coast Exploration Co. v. 
McKay, 213 P.2d 582, 93 U.S.App. 
B.C. 307, certiorari denied 74 S.Ct. 
850, 347 U.S. 989, 98 L.Ed. 1123. 

21. Action to enjoin approval of 
plans for highway 

B.C.—Stevens v. Bartholomew, 222 F. 
2d 804, 96 U.S.App.B.a 219. 

22. Federal assistance; exclusion of 
negroes 

B.C.—^Heyward v. Public Housing Ad¬ 
ministration, 214 P.2d 222, 94 U.S. 
APP.B.C. 6. 

23. U.S.—Kansas Gas & Electric Co. 
V. City of Independence, C.C.A.Kan., 
79 P.2d 638. 

Action challenging administrator’s 
power to grant funds 
U.S.—Kansas Gas & Electric Co. v. 
City of Independence, supra. 


158 



35A C.J.S. 


FEDERAL CIVIL PROCEDURE § 103 


only two members of the board are defendants in 
the action and the members of the alcoholic bev¬ 
erage control board of the District of Columbia are 
indispensable parties to a suit which seeks to set 
aside the action of the board.25 

Persons who have been held not indispensable par¬ 
ties include the administrator of veterans’ affairs,26 
the Coast Guard Commandant,27 the collector of 
customs,28 the Commissioner of the Bureau of 
Reclamation,29 the commissioner of customs,^® the 
Commissioner of Immigration and Naturaliza- 
tion,8i members of the National Enforcement Com¬ 
mission, Wage Stabilization Board,32 the Post¬ 
master General,83 the Secretary of the Interior,84 


and the Secretary of the Treasury.85 The Secretary 
of the Interior has also been held not a necessary 
party,86 as have the Secretary of War,87 the United 
States Civil Service Commission,88 and the Com¬ 
missioner of the Bureau of Reclamation.89 

United States. Under the Federal Rules of Civil 
Procedure, the United States has been held an in¬ 
dispensable,^® or a necessary,^! party, but in other 
circumstances not a necessary^2 or indispensable'^^ 
one. 

A state has been held an indispensable party in 
some circumstances,but in others not an indis- 
pensable^s party; and in some cases a state has 


24. D.C.—Mitchell v. Boys Club of 
Metropolitan Police, D. C., D.C., 167 
F.Supp. 101. 

25. D.C.—^MacArthur Liquors, Inc. v. 
Palisades Citizens Ass’n, Inc., C.A., 
265 F.2d 372. 

26. Action to restrain wlthholdinsf of 
vouchers for veterans’ tuition 

U.S.—^National Hadio School v. Mar¬ 
lin, D.C.Ohio, 83 F.Supp. 169. 

27. Znjnnction agrainst enforcement 
of security regfulations 

U.S.—Parker v. Lester, D.C.Cal., 112 
F.Supp. 433, reversed on other 
grounds, C.A., 227 F.2d 708—Parker 
v. Lester, D.C.Cal., 98 F.Supp. 300, 
appeal dismissed, C.A., 191 F.2d 
1020. 

28. Validity of trademark; damages 
for unfair competition 

U.S.—Simmonds Aerocessories, Lim¬ 
ited V. Elastic Stop Nut Corp. of 
America, D.C.N.J., 164 F.Supp. 615, 
reversed on other grounds, C.A., 267 
F.2d 485. 

29. Suit Involving water rights 
U.S.—Rank v, Krug, D.C.Cal., 142 F. 

Supp. 1. 

30. Copy or simulation of registered 
trademark 

U.S-—Croton Watch Co. v. Laughlin, 
C.A.N.T., 208 F.2d 93. 

31. Actions involving deportation 
U.S.—^Pedreiro v. Shaughnessy, C.A., 

213 F.2d 768, affirmed 75 S.Ct. 691, 
349 U.S. 48, 99 L.Ed. 868. 

Lavdas v. Holland, D.C.Pa., 139 
F.Supp. 514, affirmed, C.A., 235 F. 
2d 955. 

32. Action to enjoin further proceed- 
ing 

U.S.—Belcher Oil Co. v. National En¬ 
forcement Commission, D.C.Ga., 114 
F.Supp. 377. 

33. Suit to enjoin execution of fraud 
order 

U.S.—Williams v. Fanning, Cal., 68 
S.Ct. 188, 332 U.S. 490, 92 L.Ed. 
95. 

34. Suit involving water rights 
U.S.—Rank v. Krug, D.C.Cal., 142 F. 

Supp. 1. ^ 


Action to enjoin exclusion of fisher¬ 
men from waters 

U.S.—Hynes v. Grimes Packing Co., 
Alaska, 69 S.Ct. 968, 337 U.S. 86, 93 
L.Ed. 1231. 

35. Action to enjoin prevention of 
importation 

U.S.—Richard J. Spitz, Inc. v. Dill, 
D.C.N.Y, 140 F.Supp. 947. 

36. Suit involving water rights 

U S.—Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

lieasing of Indian lands 
U.S.—Jackson v. Sims, C.A.Okl., 201 
F.2d 259. 

37. Action to enjoin construction of 
dam 

U.S.—State of Oklahoma ex rel. Phil¬ 
lips V. Guy F. Atkinson Co., D.C. 
Okl., 37 F.Supp. 93, affirmed 61 S 
Ct. 1050, 313 U.S. 508, 85 L.Ed. 
1487. 

38. Suit for relief against separa¬ 
tion from service 

U.S.—Shargel v. Hollis, D.C.N.T., 120 
F.Supp. 814. 

39. Suit involving water rights 
U.S.—Rank v. Krug, D.C.Cal., 142 F. 

Supp. 1. 

40. United States as necessary or 
indispensable party generally see 
United States § 194. 

Conveyance of housing project to lo¬ 
cal authority 

U.S.—Breen v. Housing Authority of 
City of Pittsburgh, D.C.Pa., 119 F. 
Supp. 320. 

Boyalties from leases executed hy 
Indian tribal council 
D.C.—Osage Tribe of Indians v. Ickes, 
D.C., 46 F.Supp. 179. 

Actions against commander of naval 
shipyard 

U.S.—Payne v. McKee, D.C.Va., 163 
F.Supp. 932. 

41. Suit involving water rights 
U.S.—Rank v. Krug, D.C.Cal., 142 F. 

Supp. 1. 

42. Suit for mandatory injunction; 
patent to tract of land 

D.C.— West Coast Exploration Co. v. 
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McKay, 213 F.2a 582, 93 U S App. 
DC. 307, certiorari denied 74 S Ct. 
850, 347 U.S. 989, 98 L.Ed. 1123. 
Determination of question 
Where a plaintiff asserts in his 
complaint that an officer of the Unit¬ 
ed States is acting without power and 
that therefore his acts are invalid, 
determination of preliminary juris¬ 
dictional question whether United 
States IS a necessary party involves 
passing upon the very question in¬ 
volved in the merits, and courts 
solve that problem by accepting at 
their face value, for Jurisdictional 
purposes, assertions of plaintiff of 
want of power in officer, unless such 
assertions are so unsubstantial and 
frivolous as to afford no basis for 
jurisdiction, and by giving the asser¬ 
tions thus accepted their natural ju¬ 
risdictional consequences with re¬ 
spect to who are necessary parties. 
D.C.—^West Coast Exploration Co. v. 
McKay, supra. 

43. Suit involving water rights 
U.S.—Rank v. Krug, D.C.Cal, 142 F. 

Supp. 1. 

Suit to determine money account 
U.S.—Steingut v. Guaranty Trust Co. 
of New York, D.C.N.Y., 1 FRD. 
723. 

44. Suit to recover possession of 
leased premises 

U.S.—State of Washington v. U. S, 
C.C.A.Or., 87 F.2d 421. 

45. Action to quiet title to oil and 
gas leasehold 

U.S.—Sun Oil Co. V. Humble Oil & 
Refining Co., D.C.Tex., 88 F.Supp. 
658, reversed on other grounds, C. 
A., 190 F 2d 191, rehearing denied' 
191 F.2d 706, certiorari denied 72 S. 
Ct. 367, 342 U.S. 920, 96 L.Ed. 687. 
Suit involving water rights 
Where all parties claiming water 
rights in a stream which rose in 
one state and flowed through another 
were before federal district court 
held in the second state, the first 
state was not an indispensable party 
as regards the power of the court to 
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"been held not to be a necessary^6 party. 

A city has been held an indispensable party.^^ 

A foreign government has been held not an in¬ 
dispensable party.'^s 

Attorney general. The attorney general of the 
United States is an indispensable party if the de¬ 
cree granting the relief sought will require him 
to take action, either by exercising directly a power 
lodged in him or by having a subordinate exercise 
it for him.'^^ The attorney general has been held 
an indispensable party in some circumstances,5® 
but not in others,^^ and has been held a necessary 
party52 or one who should be joined and it has 
been held unnecessary that he be formally joined 
as a party respondent where he appears in the case 
as counsel for the Director of the Division of 
Liquidation of the Department of Commerce.^^ 

A state attorney general has been held not to be a 

necessary55 or indispensable^® party; and the at¬ 


torney general of a territory has been held not 
entitled to be dismissed from an action.®^ 

b. Superior OfBlcers 

A defendant's superior officer is an indispensable 
party if the Judgment will require him to take action, 
but not if it would grant the relief desired by expending 
Itself on the subordinate official who is before the court. 

A defendants superior officer is an indispensable 
party if the judgment or decree granting the relief 
sought will require him to take action, either by 
exercising directly a power lodged in him or by 
having a subordinate exercise it for him,®® or where 
the relief requested involves the risk that the judg¬ 
ment awarded would expend itself on the public 
treasury or domain®® or interfere with the public ad¬ 
ministration.®® Also, where complaint is made of 
the acts of a subordinate official who is acting pur¬ 
suant to lawful orders of his superior, the superior 
is an indispensable party to the suit.®i WHiere it is 
claimed that superior officers have abused their dis- 


■deal with water rights of water users 
in the first state 

XJ.S.—Brooks v. U. S, C.C.A.Ariz.. 119 
P.2d 636, certiorari denied 61 S.Ct. 
1116, 313 U.S. 694, 86 L.Ed. 1648, 

46. Suit alleging disoriiiLlnation in 
education 

U.S.—Heard v. Ouachita Parish 
School Bd., D.C.La., 94 F.Supp. 897. 

47. injunction against use of city 
money for memorial 

D.C.—Balter v. Ickes, 89 F 2d 866, 67 
App.D.C. 112, certiorari denied 67 
S.Ct. 941, 301 U.S. 709, 81 L.Ed. 
1363. 

48. Action for trademark infringe¬ 
ment and other relief 

U.S.—^Zwack V. Kraus Bros. & Co, 
D.CN.Y., 93 F.Supp, 963. 

49. U.S —Bustos-Ovalle v. Landon, 
D.C.Cal., 112 F.Supp. 874, affirmed, 

C. A, 225 P.2d 878~Torres v. Mc- 
Granery, D.C.Cal, 111 F.Supp. 241. 

50. Proceedings involving deporta¬ 
tion or exclusion 

U.S.—-Gong Poy v. Sahll. D.C.Ill., 125 
F.Supp. 740—Torres v. McGranery, 

D. C.Cal., Ill F.Supp. 241. 

51. Proceedings involving deporta¬ 
tion 

U.S.—Pedreiro v. Shaughnessy, C.A. 
2, 213 F.2d 768, affirmed 75 S.Ct. 
691, 349 U.S. 48, 99 L.Ed. 868. 

Lavdas v. Holland, D.C.Pa., 139 
F.Supp. 514, affirmed, C.A., 235 F.2d 
966—Torres v. McGranery, D.C. 
Cal., Ill F.Supp. 241. 

52. Bight to import trade-marked 
goods 

U.S.—Panatech Corp. v. Carl Zeiss, 
Inc., D.C.N.Y., 110 F.Supp. 664. 

53. XSxolusion of alien 

U.S.—Van Laeken v. Wixon, D.C.Cal., 
84 F.Supp. 958. 


54. U.S.—^Korach Bros. v. Clark, Em. 
App., 166 P.2d 218, certiorari de¬ 
nied 68 S.Ct. 663, 333 US. 844, 92 
L.Ed. 1128, 

55. Action hy charitable trust to re¬ 
cover royalties 

U.S.—Lewis V. Quality Coal Corp., C. 
A.Ind., 243 F.2d 769, certiorari de¬ 
nied 78 S.Ct. 149, 365 U.S. 882, 2 L. 
Ed 2d 113. 

56. Action pursuant with Trading 
with the Enemy Act 

U.S.—Brownell v. Fidelity Union 
Trust Co., D.C.N.J., 119 F.Supp. 
755. 

57. Action to enjoin prosecutions 
U.S.—Int ernational Longsho rem en’s 

& Warehousemen’s Union v. Acker¬ 
man, D.C.Hawaii, 82 F.Supp. 65, re¬ 
versed on other grounds, C.A., 187 
F.2d 860, certiorari denied 72 S.Ct. 
86, 342 U.S. 859, 96 L.Ed. 646. 

68. U.S.—Williams v. Fanning, Cal., 

68 S.Ct 188, 332 U.S. 490, 92 L.Ed. 
96. 

Stroud V. Benson, C.A.N.C., 264 
P.2d 448, certiorari denied 79 S. 
Ct. 28, 358 U.S. 817, 3 L.Ed.2d 59— 
Fahey v. O’Melveny & Myers, C.A. 
Cal., 200 F.2d 420—Money v. Wal¬ 
lin, C.A.Pa., 186 P.2d 411, certiorari 
denied 71 S.Ct. 855, 341 U.S. 935, 95 
L Ed. 1364—May v. Maurer, C.A.N. 
M„ 185 F2d 475—Daggs v. Klein. 
C.A.Cal., 169 F.2d 174, certiorari 
denied 69 S.Ct. 411, 335 U.S. 908, 
93 L.Ed. 441 and Braito v. Klein. 

69 S.Ct. 411, 335 U.S. 908, 93 L.Ed. 
441. 

United Steelworkers of America 
V. Brown, D.C.Cal., 143 F.Supp. 159 
—^Muerer v. Ryder, D.C.Pa., 137 
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F.Supp. 362—^Marshall v. Wyman, 
D.C.Cal., 132 F.Supp. 169—Gong 
Poy V. Sahli, D.C.Ill., 125 F.Supp. 
740—^Belcher Oil Co. v. National 
Enforcement Commission, D.C Ga., 
114 F.Supp. 377—^Navarro v. Lan¬ 
don, D.C.Cal., 106 F.Supp. 73—Par¬ 
ker V. Lester, D.C.Cal., 98 F.Supp. 
800, appeal dismissed, C.A., 191 F. 
2d 1020. 

Affirmative action 

U.S.—^Navarro v. Landon, D.C.Cal., 
108 F.Supp. 922. 

59. U.S.—^Williams v. Fanning, Cal., 
68 S.Ct. 188, 332 U.S. 490, 92 L.Ed. 
95. 

Fahey v. O’Melveny & Myers, C. 
A.Cal., 200 F 2d 420—^Money v. 
Wallin, C.APa., 186 F.2d 411, cer¬ 
tiorari denied 71 S.Ct. 855, 341 U. 
S. 935, 95 LEd. 1364. 

60. U.S.—^Williams v. Fanning. Cal., 
68 S.Ct. 188, 332 U.S. 490, 92 L.Ed. 
95. 

Fahey v. O’Melveny & Myers, C. 
A.Cal., 200 F.2d 420—Money v. 
Wallin, C.A.Pa.. 186 P.2d 411, cer¬ 
tiorari denied 71 S.Ct. 855, 341 U. 
S. 935, 95 L.Ed. 1364. 

61. U.S.—Krug V. Fox, C.C.A.W.Va., 
161 F.2d 1013. 

Ministerial function 
Where the subordinate merely ful¬ 
fills the ministerial function of car¬ 
rying out the orders of a superior, 
such acts cannot be enjoined without 
the presence of the superior as a 
party to the suit; such acts are in 
fact the acts of the superior, and the 
subordinate is without any discre¬ 
tion. 

U.S.—^Ernest v. Fleissner, D.C.Wis., 
38 F.Supp. 326. 
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cretion, they should be joined as party defendants 
in actions against their subordinates.®^ 

On the other hand, a superior officer is not an 
indispensable party if the decree, when entered, 
would effectively grant the relief desired by expend¬ 
ing itself on the subordinate official who is before 
the court,®® and will not interfere with the public 
administration and it is immaterial that the 
subordinate would be left imder a command of his 
superior to do what the court has forbidden.®® 
Superior officers have also been held not essential 
parties, and not required to be joined, where the 
subordinate is acting without lawful authority or in 
an illegal manner.®® Where plaintiff is not seeking 
to prevent subordinates from executing a discre¬ 
tionary power of their superior, but is challenging 
the power of the superior to make the regulation. 


it is not necessary to have the superior officer be¬ 
fore the court.®7 

§ 104. -Insurers and Insureds 

In various circumstances and types of actions, In¬ 
surers and Insureds have been held, or held not, necessary 
or indispensable parties. 

Insurer may sue in his own name, without joining 
the insured, where the insured has no claim in excess 
of the insurance and the claim of insurer repre¬ 
sents the entire imsettled claim.®® 

In the application of the general rules governing 
necessary and indispensable parties, as discussed 
supra § 95, and in various circumstances and types 
of actions, insurers have been held necessary®® or 
indispensable'^® parties, or required to be joined 
or it has been said to be better practice to make the 


62. U.S.—Neher v. Harwood, C.C-A, 
Cal., 128 F.2d 846, 158 A.L..R. 1116, 
certiorari denied 63 S.Ct, 67, 317 
U.S. 659, 87 U.Bd. 629. 

Brotherhood and Union of Trans¬ 
it Bmps, of Baltimore v. Madden, 
D.C.Md., 58 F.Supp. 366, reversed on 
other grounds, C.C.A., 147 F.2d 439 
—Redlands Foothill Groves v. Ja¬ 
cobs, D.C.Cal., 30 F.Supp. 996. 

63. U.S.—^Williams v. Fanning, Cal., 
68 S.Ct. 188, 332 U.S. 490, 92 L.Ed. 
95. 

Money v. Wallin, C.A.Pa., 186 F. 
2d 411, certiorari denied 71 S.Ct. 
866, 341 U.S. 936, 95 L.Bd. 1364— 
May V. Maurer, CA..N.M., 185 F.2d 
475. 

Gong Poy v. Sahli, D.C.I11., 126 F. 
Supp. 740—Belcher Oil Co. v. Na¬ 
tional Enforcement Commission, D. 
C.Ga., 114 F.Supp. 377—^Navarro v. 
Landon, D.C.Cal., 106 F.Supp. 73. 
Test of whether a superior ofBclal 
can be dispensed with as a party Is 
whether decree which is entered will 
effectively grant relief desired by 
expending Itself on subordinate offi¬ 
cial who is before the court. 

U.S.—^Hynes v. Grimes Packing Co., 
Alaska, 69 S.Ct. 968, 337 U.S. 86, 
93 L.Bd. 1231. 

Paolo V. Garflnkel, C.A.Pa., 200 
F.2d 280. 

Prohibition, of nnlawfiU act 

No local officer of the United 
States can hide behind a claim of 
nonjoinder of the superior officer 
when the relief sought is entirely in¬ 
junctive and undertakes only to pro¬ 
hibit the local arm of the agency in¬ 
volved from doing an unlawful act. 
U.S.—Carson v. Meador, D.C.Cal., 120 
F.Supp. 260. 

64. U.S.—^May v, Maurer, C.A.N.M., 
186 F.2d 476. 

66. U.S.—^Navarro v. Landon, D.C. 
Cal., 106 F.Supp. 73. 

66. U.S.—State of Colorado v. Toll, 
36A C. J.S.—11 


Colo., 46 S.Ct. 606, 268 U.S. 228, 69 
L.Ed. 927. 

Buffalo Creek Co-op. State Graz¬ 
ing Dist. V. Anderson, D.C.Mont., 72 
F.Supp. 330—^Liord Mfg. Co. v. Col- 
lisson, D.C.Pa., 62 F.Supp. 79— 
State of Wyoming v. Franke, D.C. 
Wyo., 68 F.Supp. 890—^Ernest v. 
Fleissner, D.C.Wis., 38 F.Supp. 326. 

67. U.S.—State of Colorado v. Toll, 
Colo., 46 S.Ct. 606, 268 U.S. 228, 69 
L.Bd. 927. 

Varney v. Warehime, C.C.A.Ohio, 
147 F.2d 238—^Neher v. Harwood, 

C. CA..Cal., 128 F.2d 846, 168 A.L. 
R. 1116, certiorari denied 63 S.Ct. 
67, 317 U.S. 669, 87 L.Ed. 629. 

Brotherhood and Union of Trans¬ 
it Bmps, of Baltimore v. Madden, 

D. CMd,, 68 F.Supp. 366, reversed 
on other grounds, C.CA-, 147 F.2d 
439. 

68. U.S.—Virginia Elec. & Power Co. 
V. Carolina Peanut Co., C.A.N.C., 
186 P.2d 816, 32 A.L.R.2d 234. 

69. Action under Federal Tort 
Claims Act 

U.S.—^U. S. V. Aetna Casualty & 
Surety Co., N.T., 70 S.Ct. 207, 838 
U.S. 366, 94 L.Ed. 171, 12 A.L.R.2d 
444. 

Workmen’s compensation insurance 
carrier 

U.S.—Carlson v. Consumers Power 
Co., D.C.Mich., 164 F.Supp. 692. 

70. Business Interruption or proper¬ 
ty damage policies 

U.S.—American Ins. Co. v. Bradley 
Mining Co., D.C.Cal., 67 F.Supp. 
646. 

71. Workmen’s compensation insur¬ 
er 

U.S.—Carlson v. Glenn L. Martin Co., 
D.aOhio, 103 F.Supp. 163. 

Joinder as involuntary plaintiff 
Where defendants in a certain 
death action claimed that workmen's 
compensation Insurer of deceased’s 
employer was a necessary party and I 
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insurer would be entitled to share 
in the recovery, if any, from defend¬ 
ants in the death action, insurer was 
directed to be listed as an involun¬ 
tary plaintiff. 

U.S.—Slauson v. Standard Oil Co., 

D.aWis., 29 F.Supp. 497. 

Beal party In Interest 

(1) Where State Accident Fund 
was subject to jurisdiction of feder¬ 
al district court as to both service 
of process and venue and could be 
made a party to action without de¬ 
priving court of Jurisdiction of vil¬ 
lage employee, who brought action 
against negligent third party for in¬ 
juries sustained in automobile acci¬ 
dent, or such third party. Fund, 
which had paid beneilts to employee 
under Workmen's Compensation Act, 
as partial subrogee, was a real party 
in interest and could be compelled to 
join upon timely motion by defend¬ 
ant. 

U.S.—Smallwood v. Days Transfer, 

Inc., D.C.Mich., 166 F.Supp. 929. 

(2) In action for injuries brought 
by employee who had received work¬ 
men’s compensation, wherein statute 
conferring upon Insurer who pays, 
or is obligated to pay, workmen’s 
compensation to employee injured 
as result of negligence of third per¬ 
son, a substantive right in cause of 
action for injuries, was applicable 
as to substantive right of insurer 
who had paid compensation. Insurer 
was a real party in interest, and de¬ 
fendants could require insurer to be 
made a party plaintiff. 

U.S.—^Koepp V. Northwest Freight 

Lines, D.C.Mlnn., 10 F.R.D. 624. 

(3) In action in Delaware agralnst 
resident of Delaware for death of res¬ 
ident of Pennsylvania who was kill¬ 
ed in automobile accident in Mary¬ 
land, employer's Insurance carrier 
which had paid compensation to de¬ 
pendents of the deceased under Penn¬ 
sylvania Compensation Act, and 
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insurance carrier an additional party plaintiff.'^2 
In an action against a negligent third party for an 
employee’s injuries, the trial court may have dis¬ 
cretion, where fairness requires, to require the 
joinder of the employer’s compensation insurer as 
a party plaintiff and, under the Federal Rules of 
Civil Procedure, Rule 21, 28 U.S.C.A., an insurer 
may be added by order of the court on motion of 
either party or of its own initiative at any stage 
of the action and on such terms as are just.*^^ An 
insured has also been held a necessary party.'^S 

In other circumstances or t 3 rpes of actions, in¬ 
surers have been held not to be necessary^® or in¬ 
dispensable’^'^ parties, and an insured has been held 


not a necessary*^® or indispensable*^® party. Like¬ 
wise, the widow and children of an employee are 
not necessary parties to an action by a workmen’s 
compensation insurer against an allegedly negli¬ 
gent airline for liability which the insurer dis¬ 
charged.®® 

§ 105. - Joint Obligors and Joint Ob¬ 

ligees 

Joint obligees and, under some authorities, Joint 
obligors are indispensable parties. 

Joint obligors are usually indispensable parties in 
an action on the joint obligation.A joint obligor. 


which was a partial subrogee, was, 
prlxna facie, at least, a real party in 
interest and was required to be join¬ 
ed as a plaintiff. 

U.S.—State of Maryland, to Use of 
Carson v. Acme Poultry Corp., D.O. 
Del., 9 F.R.D. 687. 

(4) Other circumstances. 

U.S.—Carlson v. Glenn L. Martin Co., 
D.C.Ohio, 103 F.Supp. 153. 

Braun v. Hassenstein Steel Co., 
D.C.S.D., 21 F.R.D. 343. 

(6) Real parties in interest gener¬ 
ally see supra §§ 53-62. 

Joinder on motion of wrongdoer 

(1) Where owner of property de¬ 
stroyed by fire as result of wrong of 
another has been reimbursed by in¬ 
surer for only part of loss, both in¬ 
sured and insurer own portions of 
substantive right against wrongdoer, 
and if action is for entire loss, own¬ 
er and insurer should appear in their 
own names, and though either may 
institute the action, upon timely mo¬ 
tion of alleged wrongdoer, other par¬ 
ty should be joined. 

U.S.—^Kansas Elec. Power Co. of 
Leavenworth, Kan. v. Janis, CA.. 
Kan., 194 F.2d 942—Gas Service 
Co. V. Hunt, C.A.Kan., 183 F.2d 417. 

(2) Where Insurer pays only part 
of loss sustained by insured, and ei¬ 
ther Insured or Insurer brings action 
against person primarily liable, on 
objection by defendant, the absent 
party should be made a party plain¬ 
tiff. 

U.S.—^National Garment Co. v. New 
York, C. & St L. R. Co., CA.Mo., 
173 F.2d 32. 

72. Employer’s liability Insurer 

U.S.—^Neighbours v. Harley svllle 

Mut Cas. Co., D.C.Md., 169 F.Supp. 
368. 

Employer’s compensation insurer 
U.S.—^Poleskl v. Moor e-McCormack 
Lines, Inc., D.C.Md., 21 F.R.D. 679. 

73. U S.—Jenkins v. Westlnghouse 
Elec. Co., D.C.MO., 18 F.R.D. 267. 

74. U.S.—McWhirter v. Otis Eleva¬ 
tor Co., D.C.S.C., 40 F.Supp. 11. I 


75. Action under Federal Tort 
Claims Act 

U.S.—U. S. V. Aetna Casualty & 
Surety Co., N.Y., 70 S.Ct. 207, 338 

U. S. 366, 94 L.Ed. 171, 12 A.L.R.2d 
444. 

76. Workmen’s compensation insur¬ 
er 

U.S.—Pyle V. Kansas Gas & Elec. Co., 
D.C.Kan., 23 FJI.D. 148—Shumate 

V. Wahlers, D.C.Mlch., 19 F.R.D. 
173. 

FlalntilTs Insurers 

U.S.—Colorado Mill. & Elevator Co. 
V. American Cyanamid Co., D.C. 
Mo., 11 P.R.D. 191. 

Action for judgment declaring poli¬ 
cies void 

U.S.—^Firemen’s Fund Ins. Co. v. 
Crandall Horse Co. of Buffalo, N. 
Y., D,C.N.Y., 47 F.Supp. 78. 

Action under loan receipts for fire 
losses 

U.S.—Celanese Corp. of America v. 
John Clark Industries, C.A.Tex., 
214 F.2d 551. 

Insurer paying loss, or part of loss, 
as loan 

U.S.—^Williams v. Union Pac. R. Co., 
D.C.Neb., 94 F.Supp. 174. 

Merriman v. Cities Service Gas 
Co., D.C.MO., 11 F.R.D. 166. 

Action for warehouseman’s failure to 
collect insurance 

U.S.—^Dlxey v. Federal Compress & 
Warehouse Co., C.C.A.Ark., 132 F. 
2d 275. 

An insurer which has paid only 
part of the loss is not a necessary 
party to an action by insured against 
wrongdoer. 

U.S.—Yale Transport Corporation v. 
Yellow Truck & Coach Mfg. Co., D. 
C.N.Y., 3 P.R.D. 440. 

A partial Insurer’s subrogee is not 
a necessary party to a suit brought 
by Insured to recover full loss. 

U.S.—Braniff Airways, Inc. v. Falk- 
Ingham, D.C.Minn., 20 F.R.D. 141. 

77. Workmen’s compensation insur¬ 
ance carrier 

U.S.—Carlson v. Consumers Power 
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Co., D.C.Mlch., 164 F.Supp. 692— 
King V. Cairo Elks Home Ass’n, 
D.C.Ill., 145 F.Supp. 681. 

State of Maryland, to Use of 
Carson v. Acme Poultry Corp., D. 
C.Del., 9 P.R.D. 687. 

Action for fire loss from use of fluid 
sold 

U.S.—Celanese Corp. of America v. 
John Clark Industries, C.A.Tex., 
214 F.2d 661. 

Action for Judgment declaring pol¬ 
icies void 

U.S.—^Firemen's Fund Ins. Co. v. 
Crandall Horse Co. of Buffalo, N. 
Y., D.C.N.Y., 47 F.Supp. 78. 

Action for negligent installation of 
appliance 

U.S.—^Ford V. United Gas Corp., C.A. 
Miss., 254 F.2d 817, certiorari de¬ 
nied 79 S.Ct. 40, 358 U.S. 824, 3 L. 
Ed.2d 64. 

Action under Federal Declaratory 
Judgment Act 

U.S.—Farmers Underwriters Ass’n v. 

Wanner, D.C.Idaho, 30 F.Supp. 358. 
Action under Federal Tort Claims 
Act 

U.S.—^U. S. V. Aetna Casualty & 
Surety Co., N.Y., 70 S.Ct. 207, 338 
U.S. 366, 94 L.Ed. 171, 12 A.L.R.2d 
444. 

78. Vendee obtaining fire policy 
U.S.—Capital Fire Ins. Co. of Cal. v. 

Langhorne, C.C.A.Minn., 146 F.2d 
237. 

79. Vendee obtaining fire policy 

U.S.—Langhorne v. Capital Fire Ins. 
Co. of California, D.C.Minn., 54 F. 
Supp. 771, affirmed, C.C.A., 146 F. 
2d 237. 

Action under Federal Tort Claims 
Act 

U.S.—^U. S. V. Aetna Casualty & 
Surety Co., N.Y., 70 S.Ct. 207, 338 
U.S. 366, 94 L.Ed. 171, 12 A.L.R.2d 
444. 

80. U.S.—Travelers Ins. Co. v. 
Northwest Airlines, D.C.Wis., 94 
F.Supp. 620. 

81. U.S.—U. S. V. Elfer, C.A.Wash., 
246 P.2d 941. 
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as distinguished from one severally, or jointly sind 
severally, liable, has a right to insist that his co¬ 
obligor be joined as a codefendant with him and 
that they be sued jointly ;82 and under the Federal 
Rules of Civil Procedure, Rule 19 (b), 28 U.S.C.A., 
a third person who is a joint obligor and whose 
joinder will not deprive the court of jurisdiction 
over other parties to an action is a necessary party 
and should be joined.22 Under other authority, 
one of several joint obligors is not an indispensable 
party to an action against the others.24 

Joint obligees are indispensable parties but 
even though a contract is in form joint in its ob¬ 
ligations, if the real rights of the obligees are several 


and not joint, actions may be maintained severally 
by the obligees.26 

§ 106. -Joint Tort-Feasors 

A litfgant may elect which of Joint tort-feasors to sue; 
where one of joint tort-feasors is a defendant, the others 
are not indispensable parties. 

In cases of tort, plaintiff may elect to make his 
action joint or several,87 and may elect which joint 
tort-feasor to sue.^S A litigant is not required to 
sue all those whom he charges with wrongful 
conduct,89 and may sue joint tort-feasors severally, 
but cannot be forced to do so.90 

Where one joint tort-feasor is a defendant in an 
action, the others are not indispensable parties.®^ 


82. U.S.—Fredstrom v. Giroux Post. 
No. 11 of American Legion, D.C. 
Mich., 94 F.Supp. 983. 

Contract actions 

(1) Obligors who are Jointly and 
severally liable are not Indispensable 
parties to contract actions under fed¬ 
eral law. 

U.S.—500 Fifth Ave., Inc. v. Crone, 
D.C.Mo., 171 F.Supp. 707. 

(2) In contract actions, question 
whether an obligor is an indispensa¬ 
ble or necessary party depends upon 
whether his interest is joint, sever¬ 
al, or joint and several, and in the 
first instance he is indispensable, 
but in other two instances he is 
merely a necessary party; where 
liability of members of unincorporat¬ 
ed voluntary association under con¬ 
tract made by, for, and on behalf of 
association, was joint and several, 
members of association who were not 
joined as defendants in plaintiff’s 
suit for damages for breach of con¬ 
tract were not indispensable parties. 
U.S.—^Fredstrom v. Giroux Post, No. 

11 of American Legion, D.C.Mich., 
94 F.Supp. 983. 

83. U S.—^Miller v. Camarco Con¬ 
tractors, D.C.N.T., 11 F.R.D. 660. 

CotuLterolaim for debt 
Where plaintiff sued corporation 
for balance of fixed salary and share 
of profits allegedly due, and corpo¬ 
ration counterclaimed for debt alleg¬ 
edly owed to corporation by plaintiff 
jointly with third party, and third 
party was subject to jurisdiction of 
court, both as to service of process 
and venue, such third party was 
necessary party who should have 
been joined with plaintiff as defend¬ 
ant on counterclaim. 

U.S.—^Miller v. Camarco Contractors, 
supra. 

84- U.S.—Greenleaf v. Safeway 
Trails, C.C.A.N.T., 140 F.2d 889, 
certiorari denied 64 S.Ct. 1048, 322 
U.S. 736, 88 L.Ed. 1669. 


Breach of contract 

(1) In action for breach of con¬ 
tract to execute a note to order of 
plaintiff against one of two joint ob¬ 
ligors, Federal Rules of Civil Proce¬ 
dure, Rule 19 (b), 28 U.S.CA., with 
respect to effect of failure to join 
necessary party, did not require that 
other joint obligor be made a party, 
since complete relief could be afford¬ 
ed between plaintiff and defendant 
obligor without presence of other 
obligor as a party defendant. 

U.S.—Greenleaf v. Safeway Trails, 
supra. 

(2) Actions Involving contracts 
generally see supra § 98. 

85. U.S.—^McRanie v. Palmer, D.C. 
Mass., 2 F.R.D. 479. 

88. U.S,—^Abel v. Brayton Plying 
Service, Inc., CA..Tex., 248 F.2d 
713, 

87. U.S.—Stark v. Arneson, D.C. 
Minn., 96 F.Supp. 977. 

A separate defense may defeat a 
joint recovery. 

U.S.—Stark v, Arneson, supra. 
Vehicle struck by train 
Plaintiff injured when motor vehi¬ 
cle of which he was occupant was 
struck by a train had choice of suing 
as joint tort-feasor all persons con¬ 
cerned in causing his Injury, or of 
suing any one of them whom he 
might select. 

U.S.—Saunders v. Baltimore & O. R, 
Co., D.aW.Va., 63 F.Supp. 706. 

88. U.S.—^Wells V. Universal Pic¬ 
tures Co., C.C.A.N.T., 166 F.2d 690. 

Carl Gutmann & Co. v. Rohrer 
Knitting Mills, D.C.Pa., 86 F.Supp. 
506. 

89. U.S.—General Transistor Corp. 
v. Prawdzik, D.C.N.T., 21 P.R.D. 1. 
‘Tt is hornbook law that an ag¬ 
grieved party is not compelled to 
sue all tort-feasors. He may sue 
one or more or all of them, at his 
discretion.” 


U.S.—^Robbins Music Corp. v. Alamo 
Music, Inc., D.C.N.Y., 119 F.Supp. 
29, 31. 

General Transistor Corp. v. 
Prawdzik, D.C.N.Y., 21 F.R.D. 1, 2. 
Action at law or In eqnity 

Rule is same whether action is one 
at law or in equity. 

U.S.—General Transistor Corp. v. 
Prawdzik, supra. 

90. U.S.—Smith v. Waldemar, D.C. 
Tenn., 85 F.Supp. 36. 

91. U.S.—^Dickinson v. Burnham, C. 
A.N.Y., 197 P.2d 973, certiorari de¬ 
nied 73 S.Ct. 169, 344 U.S. 875, 97 
L.Ed. 678. 

Munro v. Doherr, D.C.Mass., 156 
F.Supp. 723—^Ackerley v. Commer¬ 
cial Credit Co., D.C.N.J., 111 F. 
Supp. 92—^Martin v. Chandler, D.C. 
N.Y., 85 F.Supp. 131. 

Decorative Cabinet Corp. v. Stor- 
Aid of Ohio, D.C.N.Y., 10 F.R.D. 
266. 

Covenantees in covenants not to 
sue are not necessary parties in liti¬ 
gation between covenantor and an¬ 
other alleged joint tort-feasor. 

U.S.—Bolton V. Ziegler, D.C.Iowa. Ill 
F.Supp. 616. 

Conspiracy 

(1) In a suit to enjoin a conspira¬ 
cy, not all the conspirators are neces¬ 
sary parties defendant. 

U.S.—State of Georgia v. Pennsyl¬ 
vania R. Co., Ga., 65 S Ct. 716, 324 
U.S. 439, 89 L.Ed. 1051, rehearing 
denied 66 S.Ct. 1018, 324 U.S. 890, 
89 L.Ed. 1437. 

(2) One alleged tort-feasor which 
allegedly conspired to induce breach 
of an agency contract to which plain¬ 
tiff was a party was not an indis¬ 
pensable party to action for conspir¬ 
acy. 

U.S.—Carl Gutmann & Co. v. Rohrer 
Knitting Mills, D.C.Pa., 86 F.Supp. 
506. 

(3) In action against a Pennsyl¬ 
vania corporation, a common carrier 
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Where the liability of tort-feasors is both joint 
and several, they have been held not to be indis¬ 
pensable or necessary parties 13 ^^ under other 
authority tort-feasors who are jointly and severally 
liable are necessary parties and, under the Federal 
Rules of Civil Procedure, Rule 19 (b), 28 U.S.C.A., 
should be brought in if they are subject to the 
jurisdiction of the court as to both service of process 
and venue and can be made parties without depriv¬ 
ing the court of jurisdiction of the parties before 
it.9^ 

§ 107. -Landowners and Land Claim¬ 

ants 

Where a decree is to affect a title, all holding or 
claiming it must be brought in. Tenants in common may 
or may not be indispensable parties. 

Where a decree is to affect a title, all persons 
holding or claiming such title must be brought in 


as parties and where a plaintiff directly attacks 
the title to property, or seeks to compel a transfer 
of title by the owner, the owner is an indispensable 
party.®5 In a suit to enjoin condemnation, a land- 
owmer has been held an indispensable or condition¬ 
ally necessary party.®® 

A federal court has no jurisdiction to set aside 
a transfer of realty, as being without consideration 
and made with intent to defraud the United States 
of taxes due, where neither the transferee, since 
deceased, nor her estate has been served or has 
appeared in the action.®*^ 

Tenants in common; cotenants. In a proceeding 
to nullify a lease on realty held by tenants in com¬ 
mon, all of the tenants are indispensable parties;®® 
but in an action in ejectment for an aliquot share, 
tenants in common not joined have been held not 
indispensable parties,®® and a failure to join co- 
tenants as parties has been held not fatal to a claim.1 


by railroad, and 23 Individual defend¬ 
ants 13 of whom were alleged to be 
citizens of Pennsylvania and 10 of 
whom were alleged to be citizens of 
New York, for damages for conspira¬ 
cy to subject plaintiffs to false ar¬ 
rest and false imprisonment as the 
causes of action were pleaded, the 
New York defendants were not indis¬ 
pensable parties. 

U.S.—^Picking V, Pennsylvania R. 

Co., C.C.A.Pa., 1B2 P.2d 753. 

Steps in. carrying out tort 
Generally where there has been a 
series of wrongful acts alleged as 
steps in carrying out a tort, and 
there are other parties who are tort¬ 
feasors, other joint tort-feasors 
should be brought in as parties de¬ 
fendant so that there may be a com¬ 
plete adjudication in one action, 
within intention of “necessary party’* 
rule. Federal Rules of Civil Proce¬ 
dure, Rule 19(b), 28 U.S C.A. 

U.S.—^Edwards v. Rogers, D.C,S.C., 
120 F.Supp. 499. 

82. U.S.—^Pioche Mines Consol. Inc. 
V. Fldellty-Philadelphia Trust Co., 
CA-Nev., 206 P 2d 336, certiorari 
denied 74 S.Ct. 226, 346 U.S. 899, 
98 UEd. 400. 

D.C.—Ward v. Deavers, 203 F.2d 72, 
92 U.S.APP.D.C. 167. 

83. U.S.—Edwards v. Rogers, D.C. 
S.C., 120 F.Supp. 499. 

84. U.S.—^London v. Kingsley, D.C. 
Pa., 81 F.Supp. 83. 

Claim of leasehold 

In suit in Texas against oil compa¬ 
ny claiming leasehold in realty to re¬ 
cover an undivided interest in realty, 
owner of overriding royalty interest 
was an indispensable party even 
though a resident of the District of 
Columbia, since a Judgment depriv¬ 


ing company of its leasehold would 
deprive owner of overriding royalty 
interests of a right to share in oil 
produced. 

U.S.—^Keegan v. Humble Oil & Re¬ 
fining Co., C.C.A.Tex., 155 P.2d 971. 

Wrongful ouster from mining claim 
In action for wrongful ouster of 
plaintiff from mining claim, wherein 
issue was joined on cross-claim al¬ 
leging outstanding record interest in 
certain known and unknown persons, 
such persons’ presence as parties was 
necessary, since main object of cross¬ 
claim was to settle title by extin¬ 
guishing or settling all adverse 
rights and removing clouds from ti¬ 
tle; and fact that the estate of one 
person having record title to interest 
in claim involved had been probated 
in California did not clear title so as 
to render unnecessary presence of 
persons claiming under such person 
in action pending in federal court in 
Idaho. 

U.S.—^Arizona Lead Mines v. Sullivan 
Mining Co., D.C.Idaho, 3 F.R.D. 135. 

Praud 

(1) Persons who entered into pos¬ 
session of realty with knowledge of 
facts concerning title and dealt only 
with persons who, after making 
usurious contract with owners, had 
defrauded them, were not necessary 
parties in action by owners against 
persons perpetrating fraud to redeem 
property, and for an accounting and 
daxnages. 

D.C.—Schlein v. Smith, 160 P.2d 22. 
82 U.S.APP.D.C. 42. 

(2) Where plaintiff who brought 
action against defendants who had 
allegedly obtained real property by 
fraud sought specific relief, or dam¬ 
ages in the alternative, persons to 
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whom defendants might have trans¬ 
ferred property were not necessary 
parties defendant. 

U.S.—Miller & Lux, Inc. v. Nickel, D. 

C. Cal., 141 F.Supp. 41. 

Questions raised by counterclaim 

Where nonresident grantee in oil 
lease brought suit to restrain resi¬ 
dent defendants from interfering 
with grantee’s rights, and defendants 
filed counterclaim against grantee 
and grantor, urging that grantor’s ti¬ 
tle was held merely as security, oth¬ 
ers to whom grantor had conveyed 
interest in the real estate were not 
indispensable parties to determina¬ 
tion of the issue raised by the origi¬ 
nal complaint, but were necessary 
parties to complete adjudication of 
the Questions raised by the counter¬ 
claim, and counterclaimants were or¬ 
dered to bring in the other parties 
or show why they were omitted. 
U.S.—Carter Oil Co. V. W’’ood, D.C. 
Ill., 30 F.Supp. 875. 

85. D.C.—Clackamas County, Or, v. 
McKay, 219 F.2d 479, 94 U.S.App. 

D. C. 108, vacated on other grounds 
75 S.Ct 599, 349 U.S. 909, 99 LEd. 
1244, rehearing denied 76 S.Ct. 770, 
349 U.S. 934, 99 L.Ed. 1264. 

96. U.S.—^Halpln v. Savannah River 
Electric Co., C.CA.S.C.. 41 F.2d 329, 
certiorari denied 51 S.Ct. 27, 282 U. 
S. 848, 75 L.Bd. 752. 

97. U.S.—U. S. V. De Martini, D.C. 
Cal., 53 F.Supp. 162. 

98. U.S.—Brodsky v. Perth Amboy 
Nat. Bank, C.A.N.J., 259 P.2d 705. 

99. U.S.—Chldester v. City of New¬ 
ark, C.CA.N.J., 162 F.2d 698. 

1. D.C.—^Major v. Shaver, D.C., 6 F. 
RD. 207. 
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§ 108. - Lessors and Lessees; Tenants 

In various circumstances and types of action, lessors 
and lessees, or tenants, have been held, or held not, to 
be indispensable parties. 

In determining whether the lessor is an indis¬ 
pensable party in a suit by a third person against 
the lessee to recover possession, the lessor’s interest 
is distinct and severable from that of the lessee.^ 
In an action by lessors to cancel a mineral lease on 
the ground that the lessee, at the time of obtaining 
it, was a foreign corporation unlawfully doing busi¬ 
ness in the state, the grantees of mineral interests, 
subject to the lease, are indispensable parties;^ 
and under the Federal Rules of Civil Procedure, 28 
U.S.C.A., a court cannot adjudicate rights under 
conflicting oil leases of the same property executed 
by different lessors, and each providing for the 
payment of royalty in a suit by the lessee to which 
the lessors are not parties.^ One of several lessees, 
who has warranted the leased premises against his 
wife’s dower claim, is an indispensable party to 
the proper adjudication of the amount, if any, which 
should be impounded out of his share of the royal¬ 
ties under the mine lease to protect her contingent 
dower interest.^ Cotenants having a joint interest 
in an oil and gas lease must join as plaintiffs for 
an injury to the joint interest, and the action cannot 
be maintained by one of them alone; any of them 
refusing to join may be made parties defendant un¬ 
der the Federal Rules of Civil Procedure, Rule 19 
(a), 28 U.S.CA.6 

Where the court can do justice between the par¬ 
ties to an action to declare a lease terminated with¬ 
out thereby affecting any party not before the court, 
no indispensable party is absent from the action 
and in other circumstances particular persons have, 
likewise, been held not indispensable parties to an 


action for cancellation of a lease.* Where an oil 
and gas lessee seeks to enjoin defendants from in¬ 
terfering with the leasehold interest, but does not 
seek relief either for or against the lessor, and the 
decree is carefully limited in its effect to the parties 
before the court, the lessor is not an indispensable 
party.® A tenant raising and sharing in a crop on 
another’s land is neither a necessary nor an indis¬ 
pensable party to the landlord’s action against a 
third party for injury to the crop.^® 

A landlord on whose petition eviction certificates 
were issued by the Area Rent Director is not an in¬ 
dispensable party to his tenants’ proceeding to set 
aside the certificates, but, in the interest of justice, 
should be joined as a party respondent, as the court, 
under the Federal Rules of Civil Procedure, Rules 21 
and 24, 28 U.S.C.A., has discretion to do.^i Tenants 
are not indispensable parties to an action by the 
Housing Expediter to compel the restitution by 
a landlord to tenants of rental payments in excess 
of the maximum legal rent,!® although they should 
be added as parties where the landlord alleges the 
existence of claims and counterclaims against 
them ;!* in that event the district court has inherent 
power to bring in all the interested parties,!^ and 
settle the controversies, or to retain the case until 
the matters are otherwise litigated.!^ 

In a suit between mineral lessees of Indian lands, 
the Indian tribe has been held not an indispensable 
party.!* 

§ 109. - Partners; Partnerships 

Partners or partnerships may or may not be Indis¬ 
pensable parties. 

In an action by one partner, where the other 
partner has a joint interest in the subject matter, 


g. U.S.—State of Washington v. U. 

S., C.C.A.Or., 87 F.2d 421. 

State held indispensable party as 
lessor. , 

U.S.—State of Washington v. U. S., 
supra. 

8. U.S.—Calcote v. Texas Pac. Coal 
& Oil Co., C.C.A.Miss., 167 P.2d 216, 
167 A.L 1 .H. 413, certiorari denied 67 

S.Ct. 206, 329 U.S. 782, 91 L.Ed. 671, 
rehearing denied 67 S.Ct. 366, 329 
U.S. 830, 91 L..Ed. 704. 

4. U.S.—^Lawrence v. Sun Oil Co., C. 
C.A.l4a., 166 P.2d 466. 

“In any case where the rights of 
the parties [as lessees] are depend¬ 
ent upon the strength of their titles 
as against adverse claimants to the 
fee, they all should be before the 
court so that a judgment binding up¬ 
on all may be had.” 

U.S.—Lawrence v. Sun Oil Co., D.C. 


La., 76 F.Supp. 166, 168, affirmed, 
C.CA.., 166 F.2d 466. 

5. U.S.—^Alabama Vermiculite Corp. 
V. Patterson, D.C.S.C., 149 F.Supp. 
634. 

6. U.S.—Guth V, Texas Co., C.C.A. 

Ill., 166 F.2d 563. 

7. U.S.—Haby v. Stanollnd Oil & 
Gas Co., C.A,Tex., 228 F.2d 298. 

8. AotioxL fox cancellation, of lease 
and other relief 

U.S.—^Mackintosh v. Marks’ Estate, 
C.A.La., 225 F.2d 211, certiorari de¬ 
nied 76 S.Ct. 306, 360 U.S. 934, 100 
L.Ed. 816. 

9. U.S.—Texas Co. v. Wall, C.C.A. 

Ill., 107 P.2d 46. 

10. U.S.—^De Jarnette v. Tennessee 
Gas Transmission Co., D.C.Ky., 22 
P.R.D. 182. 


11. U.S.—Dargel v. Henderson, Em. 
App., 199 F.2d 270. 

12. U.S.—Creedon v. Polls, D.C.Pa., 
7 P.R.D. 652, followed in Creedon 
V. Wilson, 10 P.R.D. 488. 

13. U.S.—^Warner Holding Co. v. 
Creedon, C.C.A.Mlnn., 166 F.2d 119 
—Creedon v. Polls, D.C.Pa., 7 F.R. 
D. 662, followed in Creedon v. Wil¬ 
son, 10 F.R.D. 488. 

14. U.S.—^McCoy v. Woods, C«A.N.C„ 
177 P.2d 356. 

Creedon v. Polls, D.C.Pa., 7 P.R. 
D. 662, followed in Creedon v. Wil¬ 
son, 10 F.R.D. 488. 

15. U.S.—Creedon v. Polls, D.C.Pa., 
7 P.R.D. 662, followed In Creedon 
V. Wilson, 10 P.R.D. 488. 

16. U.S.—^Utilities Production Cor~ 
poration v. C^,rter Oil Co., C.CA.. 
Okl., 72 P.2d 666. 
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he is an indispensable partyA^ In other actions 
or circumstances, partners^s or partnerships^^ have 
been held not to be indispensable parties; and the 
joinder of partners as defendants or as involuntary 
plaintiffs has been held improper.20 

§110. - Principals and Agents or Sure¬ 

ties 

An agent or his principal, on a surety’s principal, 
may or may not be a necessary or Indispensable party. 

An agent may be an indispensable party to an 
action in which his rights are so interwoven that 
there cannot be a complete adjudication in his ab¬ 
sence,21 but an agent is not a necessary party 
where there can be a complete adjudication of the 
rights of the parties in his absence.22 Where de¬ 
fendant is sued as the allegedly undisclosed prin¬ 
cipal of another, the agent is not an indispensable 
party if plaintiff can prove his allegations.23 The 
principal need not be made a party to an action 
for injunctive relief against his agent where such 
relief is sought against the agent only;24 and a 
party whom counterclaiming defendants in an auto¬ 


mobile accident case allege to be plaintiff’s principal 
has been held not an indispensable party.25 

In a suit against the surety on a bond, the prin¬ 
cipal has been held not a necessary or indispensable 
party.26 

§111. -Trustees and Trust Benefici¬ 

aries ; Stakeholders 

In varying circumstances and types of action, trus¬ 
tees and trust beneficiaries have been held or held not 
to be necessary or indispensable parties; so, whether a 
cestui que trust Is indispensable may depend on whether 
his interests are fairly or adequately represented by his 
trustee. 

Under the Federal Rules of Civil Procedure, Rule 
17 (a), 28 U.S.C.A., a trustee of an express trust 
may bring suit in his own name without joining 
the beneficiary.27 In particular circumstances, a 
trustee has been held a necessary, and not an indis¬ 
pensable, party,28 or conditionally necessary and not 
indispensable;29 and a mortgagor may sue in a fed¬ 
eral court to enjoin a nonresident holder of bonds 
secured by a trust deed from taking steps to fore- 


17. XJ.S.—Charne v. Essex Chair Co., 
D.C.N.J.. 92 RSupp. 164. 

18. Besldeut partner 

XJ.S.—^Weaver v. Marcus, C.C.A.Va., 
166 P.2d 862, 176 A.L..II. 1305. 
ZTonresident aJIesTed partners 
XJ.S.—^Zwack V. Kraus Bros. & Co., 
D.C.N.Y., 93 F.Supp. 963. 

Suit on note enectited by partnership 
XJ.S.—Breedlove v. Nicolet, La., 7 
Pet. 413, 8 L.Bd. 731. 

19. Action on behalf of foreign part¬ 
nership 

XJ.S.—Zwack V, Kraus Bros. & Co., D. 

C. N.T., 93 F.Supp. 963. 

Action to reform insurance policy 
XJ.S.—Gather v. Ocean Acc. & Guar¬ 
antee Corp., Limited, of London, 
England, D.C.Neb., 94 F.Supp. 511. 

20. Violation of federal antitrust 
laws 

XJ.S.—Coast V. Hunt Oil Co., C.A.La., 
196 F.2d 870, certiorari denied 73 
S.Ct. 46, 344 U.S. 836, 97 L.Ed. 661. 
Nonresident partners outside Juris¬ 
diction of conrt 

D.C.—^Rosen v. Rex Amusement Co., 

D. C., 14 F.R.D. 76. 

21. Action to recover for fire loss 
Where claims against agent, pred¬ 
icated upon negligence and theory of 
oral contract of Insurance, were so 
interwoven with claims against in¬ 
surers that a complete adjudication 
of rights of parties could not be had 
without presence of agent as a code¬ 
fendant, he was an Indispensable par¬ 
ty to action to recover for fire loss 
sufCered by plaintiff. 


XJ.S.—Ingersoll v. Pearl Assur. Co., 
D.C.Cal., 163 F.Supp. 568. 

22. Suit to rescind pnrohase 
Where complainant was fraudu¬ 
lently induced to purchase certain 
land by misrepresentations of B., 
who agreed to take a one-twentieth 
interest and pay therefor, but which 
he paid out of commissions received 
from the seller, B. was not a neces¬ 
sary party to a suit by complainant 
against the seller to rescind, so as to 
preclude its maintenance in a district 
in which B. could not be sued. 

XJ.S.—Camp V. Bonsai, N.G, 203 F. 
913, 122 C.CA.. 207. 

23. XJ.S.—Townsend v. Walter Kldde 
& Co., D.C.Mass., 7 F.R.D. 166. 

24. XJ.S.—^Le Baron v. Kem County 
Farm Labor XJnion, D.C.CaL, 80 F. 
Supp. 161. 

25. XJ.S.—^Edwards v. Rogers, D.C. 
S.C., 120 F.Supp. 499. 

Ihsnraiioe oompauy 
Affidavit filed by counterclaiming 
defendant, alleging that plaintiff had 
told defendant that plaintiff was an 
agent of an Insurance company, at 
time of accident, and traveling under 
orders, was insufficient to establish 
that company would be liable for 
plaintiff’s action under doctrine of 
respondeat superior so as to make 
company a necessary party. 

XJ.S.—^Edwards v. Rogers, supra. 

26. XJ.S.—^R. P. Farnsworth & Co. v. 
Globe Marble & Granite Corp., C. 
A.Tex., 250 F.2d 636. 
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McCrary v. XJ. S. Fidelity & 
Guaranty Co., D.C.S.C., 110 F.Supp. 
645. 

Joint and several obligation 

(1) Where principal and surety ob¬ 
ligated themselves jointly and sev¬ 
erally by a bid bond, but principal 
failed and refused to enter into con¬ 
tract, surety could be sued directly 
and alone on the bond; and there 
was no obligation on federal court to 
which action was removed to make 
the principal a party defendant ei¬ 
ther as a matter of law or in discre¬ 
tion of the court. 

XJ.S.—South Carolina Public Service 
Authority v. New York Cas. Co., 
D.C.S.C., 74 F.Supp. 840. 

(2) Joint obligors and Joint ob¬ 
ligees generally see supra § 105. 
County treasurer’s bond 

XJ.S.—^Platte County v. New Amster¬ 
dam Cas. Co., D.C.Neb.,, 6 F.R.D. 
476. 

Contractor’s bond 

XJ.S.—<3olumbia Digger Co. v. Rector, 
D.aWash., 215 F. 618. 

27. XJ.S.—^Dixey v. Federal Compress 
& Warehouse Co., C.C.A.Ark., 132 
F.2d 275. 

Merriman v. Cities Service Gas 
Co., D.C.MO., 11 F.R.D. 166. 

28. Action for ejection from railroad 
oar 

XJ.S.—^McRanie v. Palmer, D.C.Mass., 
2 P.R.D. 479. 

29. Suit to adjudicate rights in 
stock 

XJ.S.—Clayton v. James B. Clow & 
Sons, D.C.I11., 154 F.Supp. 108. 
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close without joining the resident trustee as de- 

fendant.30 

It has been said to be the generally established 
rule that in all actions concerning trust property 
the beneficiaries are necessary parties.31 When the 
relative interests of the beneficiaries of a trust 
are directly involved in the litigation, all such bene¬ 
ficiaries must be joined ;32 and where all the cestuis 
of a trust are indispensable parties to an action, the 
court has no discretion to waive the mandatory 
requirement that they be made parties.33 However, 
not every action brought by a beneficiary requires 
the joinder of every other beneficiaryso, in an 
action by beneficiaries for the removal of the trustee 
for misconduct, the remaining beneficiaries are not 
indispensable parties,35 

Where a trustee may not fairly be said to repre¬ 
sent the interests of his cestuis que trusts, the latter 
are indispensable parties to litigation involving the 
trust ;36 but persons with a very real interest in the 


subject matter of a controversy which a decree will 
affect may not reach the status of indispensable 
parties if they are cestuis que trusts whose interests 
their trustee may adequately represent in the partic¬ 
ular litigation.^? 

In an action by life beneficiaries of a trust for a 
wrongful taking or investment of trust property, 
the remaindermen have been held indispensable 

parties. 3 3 

Appointment of trustee. Those who are interested 
in a fund are necessary parties to a proceeding for 
the appointment of a trustee therefor.33 

Trustee or stakeholder. Where a party occupies a 
neutral position, and is in a manner a stakeholder or 
trustee, or otherwise bound to account to one of 
two other parties, he has been held an indispensable 
party to the controversy between them if he still has 
possession of the fund or property to be accounted 
for.^® Under other authority, a party whose role in 


30. U.S.—Sinclair Refining Co. v. 
Midland Oil Co., C.C.A.N.C., 66 F.2d 
42. 

31. U.S.—In re National Realty, 
Trust C.C.A.ni.. 167 F.2d 440. 

32. U.S.—^Matthies v. Seymour Mfg. 
Co., D.C.Conn., 23 F.R.D. 64. 

All cestuis bavliLg Joint Interest 
Where beneficiary of testamentary 
trust had no separate, divisible, frao- 
tlonal, or percentage Interest in trusty 
estate, and no right to income from 
any separate, divisible, fraction, or 
percentage, but only a right to a 
percentage of Income from the whole 
of the trust estate, beneficiary had 
no several or separate interest in 
corpus of trust, but only a Joint 
interest along with all other cestuis, 
and hence action for wrongful tak¬ 
ing of trust estate was one in which 
all cestuis had a Joint interest and 
to which all were Indispensable par¬ 
ties. 

U.S.—Baker v. Dale, D.C.Mo., 123 F. 
Supp. 364. 

Beoovery of money; reopening of ac¬ 
counts 

Where beneficiary, in action against 
trustees, Joined with claims as to 
which other beneficiaries were not 
indispensable parties claim seeking 
restoration of money allegedly wrong¬ 
fully diverted from corpus and from 
income and, in effect, reopening of 
trustees* accounts for prior year, 
reQuiring the Joinder of both life 
beneficiaries and remaindermen, equi¬ 
ty and good conscience required that 
all beneficiaries be brought before 
court as indispensable parties; and 
all life beneficiaries and remainder¬ 
men were indispensable parties to ac¬ 
tion. 


U.S.—^Matthies v. Seymour Mfg. Co., 
D.C.Conn., 23 F.R.D. 64. 

33. U.S.—-Baker v. Dale, D.C.Mo., 123 
F.Supp. 364. 

34. U.S.—^Matthies v. Seymour Mfg. 
Co., D.C.Conn., 23 F.R.D. 64. 

Zuterests of beueficiaries not Joint 
Where there are several benefici¬ 
aries of a trust and the interests of 
the beneficiaries are not Joint, one 
or more beneficiaries may have the 
trust declared In his or their favor 
as well as in favor of persons not 
parties, and the absence of other 
beneficiaries does not deprive the 
court of Jurisdiction, especially where 
the court decides nothing adversely 
to them. 

U.S.—Sadler v. Sadler, C.C.A.Nev., 167 
F.2d 1. 

Certifloate holders held not indispen¬ 
sable parties 

U.S.—Hotel Markham v. Bell, C.C.A. 
Miss., 131 F.2d 424. 

35. U.S.—Wesson v. Crain, C.C.A. 
Ark., 166 F.2d 6. 

Matthies v. Seymour Mfg. Co., D. 
C.Conn., 23 F.R.D. 64. 

Protection of trustee 
Fact that Judgment for trustee 
might not protect him from similar 
actions by other beneficiaries was 
not ground for denying plaintiffs* 
right to maintain action without Join¬ 
ing other beneficiaries. 

U.S.—^Wesson v. Crain, C.C.A.Ark., 
165 F.2d 6. 

36. D.C.—Green v. Brophy, 110 F.2d 
639, 71 APP.D.C. 299, 9 A.L.R.2d 

1 . 

37. D.C.—Olson v. Miller, C.A., 263 
F.2d 738—Green v. Brophy, 110 F. 
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2d 639, 71 App.D.C. 299, 9 A.L.R. 
2d 1. 

38. U.S.—Baker v. Dale, D.C.Mo., 123 
F.Supp. 364. 

Seasons for rule 

(1) They were interested in the 
corpus of the estate and no change 
could be made in the portfolio of the 
estate without affecting their rights 
therein. 

U.S.—Baird v. Peoples Bank & Trust 
Co. of Westfield, D.C.N.J., 31 F. 
Supp. 622. 

(2) Their interest in the corpus 
and in the investments was Just 
as direct as that of the life tenants, 
and theirs was a distinct and non* 
severable interest. 

U.S.—Baird v. Peoples Bank & Trust 
Co. of Westfield, C.C.A.N.J., 120 F. 
2d 1001, 136 A.L.R. 693. 
Determination of Issue in absence of 
remaindermen 

Where life beneficiaries of testa¬ 
mentary trust instituted action 
against trustees for an accounting 
based on alleged Improper invest¬ 
ment of trust funds, resulting in 
losses but amended their complaint 
by insertion of paragraph alleging 
that, by virtue of the Improper in¬ 
vestment, beneficiaries had been de¬ 
prived of income, the beneficiaries 
were entitled to determination of is¬ 
sue presented by the new paragraph, 
notwithstanding remaindermen were 
not parties. 

U.S.—^Baird v. Peoples Bank & Trust 
Co. of Westfield, D.C.N.J., 31 F. 
Supp. 622. 

39. D.C.—In re Morris* Estate, D.C., 

25 F.Supp. 454. 

40. U.S.—Perrin v. Lepper, C.C.Mich., 

26 F. 645. 
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a law suit is that of a depositary or stakeholder is supra §§ 97-111, particular persons or entities have 
not an indispensable party.^^ been held^^ or held not^^ indispensable parties, or 

held^^ or held not^^ necessary parties. 

§ 112. -Other Parties or Actions 

Attorneys may be held indispensable parties.^® 

The Indispensabllity, or necessary character, as par¬ 
ties, of numerous persons in particular relationships or ^ ^ n n 

capactties, such as creditors, guardians, and receivers. Cancellation of instrument. Generally all parties 
has been adjudicated. to an instrument sought to be cancelled are indis- 

In the application of the general rules governing pensable parties to a suit for cancellation^^ unless 
necessary and indispensable parties, as discussed it is obvious that the one not joined has no interest 
supra § 95, and in addition to parties referred to, whatever in the subject matter of the suit.^s 


U. S. V. Newlmrd, D.C.Pa., 15 F. 

R. D. 348. 

Fxecutor as stakeholder see supra 
S 100. 

41. U.S.—Colman t. Shlmer, D.C. 
Mich., 163 F.Supp. 347. 

42. U.S.—^Ernest v. Fleissner, D.C, 
Wis., 38 F.Supp. 326. 

Spanner v. Brandt, D.CJN'.T., 1 
F.R.D. 656. 

D.C.—Ducker v. Butler. 104 F.2d 236, 
70 App.D.C. 103. 

Action based on election frauds 
U.S.—Johnson v, Stevenson, C.A.Tex., 
170 F.2d 108, certiorari denied 69 

S. Ct. 491, 386 U.S. 904, 93 UEd. 
1069. 

Action for agreement and return of 
property or value 

U.S.—^Mackintosh v. Marks’ Estate, 
C.A.Lia., 226 P.2d 211, certiorari de¬ 
nied 76 act. 306, 360 U.S. 934, 100 
L.Ed. 816. 

Actions Involving patents 

(1) Generally. 

U.S.—Shell Development Co. v. Uni¬ 
versal Oil Products Co., C.C.A,Del., 
167 P.2d 421—^Klumb v. Roach, C. 

C. A.Wis., 161 F.2d 374, certiorari 
denied 66 S.Ct. 684, 327 U.S. 784, 
90 L.Ed. 1011—^Nachod & U. S. Sig¬ 
nal Co. v. Automatic Signal Corpo¬ 
ration, C.C.A.Conn., 106 P.2d 981. 

(2) Patent owner has a property 
right which should not be adjudicated 
in his absence, and exceptions have 
been permitted only where the legal 
title is a naked one so that another 
is really the substantial owner and in 
complete control or where owner is 
outside country and can be reached 
only through his licensee whom own¬ 
er has, in effect, made his agent for 
purposes of suit. 

U.S.—Technical Tape Corp. v. Minne¬ 
sota Min. & Mfg. Co., D.C.N.Y., 136 
F.Supp. 606. 

(3) Parties to suits for patent in¬ 
fringement see Patents §S 314-316. 

Bank 

U.S.—^National City Bank of New 
York V. Puig, D.C.Puerto Rico, 106 
F.Supp. 1. 

Common carrier 

D.C.—Alaska Freight Lines v. Weeks, 

D. C., 18 F.R.D. 64. 


Motor carriers In action by Inter¬ 
state Commerce Commission 
U.S.—^I. C. C. V. Blue Diamond Prod¬ 
ucts Co., D.aiowa, 99 F.Supp. 462, 
affirmed, C.A., 192 F.2d 43. 

Contra: I. C. C. v. Blue Diamond 
Products Co., D.C.Iowa, 93 F.Supp. 
688 . 

Person executing notes 
U.S.—^Armour & Co. of Delaware v. 
B. F. Bailey, Inc., C.C.A.Fla., 132 
F.2d 386. 

43. U.S.—^MacBryde v. Burnett, D.C. 
Md., 41 F.Supp. 661—Farmers Un¬ 
derwriters Ass’n V. Wanner, D.C. 
Idaho, 30 F.Supp. 358. 

Cohn V. Columbia Pictures Corpo¬ 
ration, D.C.N.Y., 9 P.R.D. 204— 
Currier v. Currier, D.C.N.Y., 1 F.R. 
D. 683. 

Action by partial subrogee 
A partial subrogee may maintain 
an action in a federal court alone, 
without joining other real parties In 
Interest, such as indemnitees and 
other subrogees. 

U.S.—St. Paul Fire & Marino Ins. Co. 
V. Peoples Natural Gas Co., D.C. 
Pa., 166 F.Supp. 11. 

Action for conspiracy in restraint of 
trade 

U.S.—State of Georgia v. Pennsylva¬ 
nia R. Co., Ga., 66 S.Ct. 716, 324 
U.S. 439, 89 L.Ed. 1051, rehearing 
denied 65 S.Ct. 1018, 324 U.S. 890, 
89 L.Ed. 1437. 

Action for damages for overcelling 
sale 

U.S.—^Amderson v. Mercado, C.C.A. 
Puerto Rico, 163 P.2d 303, certio¬ 
rari denied 68 S.Ct 220, 332 U.S. 
837, 92 L.Bd. 410. 

Action pursuant to Trading with Bne- 
my Act 

U.S.—Brownell v. Fidelity Union 
Trust Cq^ D.C.N.J., 119 F.Supp. 
766. 

Accounting aotion 

U.S.—^Burnham v. Layton, C.A.Utah, 
209 F.2d 237. 

Claimant of brokerage commission 
U.S.—^Jarvis v. Sun Chemical Corp., 
D.C.N.Y., 7 F.R.D. 50. 

Misappropriation of fund by fiduciary 
U.S.—Dickinson v. Burnham, C.AN. 
Y., 197 F.2d 973, certiorari denied 
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73 S.Ct 169, 344 U.S. 875, 97 L.Ed. 
678. 

Nonresident defendants 
U.S.—Sun-Maid Raisin Growers of 
California v. Avis, D.C.I11., 25 P.2d 
303. 

Validity of trademark; unfair compe¬ 
tition 

U.S.—Simmonds Aerocessories, Lim¬ 
ited V. Elastic Stop Nut Corp. of 
America, D.C.N.J., 164 F.Supp. 616, 
reversed on other grounds, C.A., 
267 P.2d 485. 

44. Garnishee 

(1) Even though garnishee held 
only legal title to property in which 
judgment debtor had interest, gar¬ 
nishee was at least a necessary par¬ 
ty to proceedings in which his title 
was affected. 

D.C.—^Draisner v. Liss Realty Co., 
228 F.2d 48, 97 U.S.App.D.C. 77. 

(2) Garnishment generally see in¬ 
fra §§ 233-241. 

45. Action for accounting 

U.S.—^Burnham v, Layton, C.A.Utah, 
209 F.2d 237. 

Atlantic Coast Line R. Co. v. 
Pennsylvania R. Co., D.C.Pa., 12 F. 
Supp. 726. 

Proposed purchasers of bonds 
U.S.—Rorick v. Board of Com’rs of 
Everglades Drainage Dlst., D.C.Pla., 
27 F.2d 377. 

46. Suit for accounting 

U.S.—^Roos V. Texas Co., C.C.A.N.Y., 
23 F.2d 171, certiorari denied 48 S. 
Ct. 434, 277 U.S. 687, 72 L.Ed. 1001. 

47. U.S.—Chance v. Buxton, C.C.A. 
Ga., 163 F.2d 989—Trimble v. John 
C. Winston Co., C.C.A.Miss., 66 F. 
2d 150, certiorari denied John C. 
Winston Co. v. Trimble, 52 S.Ct. 
680, 286 U.S. 666, 76 L.Ed. 1289. 

Kleinschmidt v. Kleinschmidt La¬ 
boratories, D.C.I11., 89 F.Supp. 869 
—Jones-Ajnerlagene, Inc., D.C.La., 
39 F.Supp, 495. 

Commonwealth Trust Co. of 
Pittsburgh v. Smith, C.C.A.Idaho, 
273 F. 1, affirmed 45 S.Ct. 26, 266 
U.S. 162, 69 L.Ed. 219. 

48. U.S.—Chance v. Buxton, CC.A. 
Ga., 163 F.2d 989. 

Kleinschmidt v. Kleinschmidt, 
Laboratories, D.C.I11., 89 F.Supp. 
869. 
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Copyright, In an action to enjoin the infringe¬ 
ment of a copyright, an author^s successors have 
been held not indispensable parties.**® 

Creditors may be indispensable parties.^® 

The guardian of the estate of an incompetent 
principal has been held an indispensable party to 
an action by one of two attorneys in fact against 
the other to have decreed invalid a transfer of the 
principal’s property made by defendant.^! 

Husband, Where a husband has supplied money 
involved in transactions between his wife and de¬ 
fendant, and has acted as though her accounts were 
his own, he has a joint interest with his wife in the 
controversy, and defendant’s motion, under the Fed¬ 
eral Rules of Civil Procedure, Rule 19 (b), 28 U.S. 
C.A., to join him as a party will be granted, so that 
the court can do complete justice by adjusting all 
rights in issue.®® 

Mortgage, The holder of a mortgage placed on 
real estate after a lease has been executed has been 
held an indispensable party to relief sought;®® but 
a mortgagor of street railway property has been 
held not an indispensable party to the mortgagee’s 
suit to enjoin the operation of motor busses by 
others, where joinder would defeat federal juris¬ 
diction.®^ 


A receiver has, in some circumstances, been held 
a necessary party,®® but in others neither a neces¬ 
sary®® nor an indispensable®'^ party. 

Recovery of possession of property. Where the 
object of an action or suit is to recover the posses^ 
sion of real and personal property, the one in pos¬ 
session is a necessary and indispensable party.®® 

§ 113. Permissive Joinder 

Under the Federal Rules of Civil Procedure relating 
to the permissive Joinder of parties, joinder is permitted 
only If all the requirements of the rule are met. The 
rule is procedural, and does not affect substantive rights 
or Jurisdiction. 

Broadly, all persons having an interest in the sub¬ 
ject of the action in obtaining the relief demanded 
may join as plaintiffs;®® but persons cannot jointly 
maintain an action for damages to themselves in¬ 
dividually.®® 

The Federal Rules of Civil Procedure, Rule 20, 
28 U.S.C.A., relating to permissive joinder of parties, 
authorizes the joinder of persons asserting, or 
against whom are asserted, any right to relief joint¬ 
ly, severally, or in the alternative in respect of or 
arising out of the same transaction, occurrence, or 
series of transactions or occurrences and if any 
question of law or fact common to all of them will 
arise in the action.®^ The Rule is cumulative, and 


49. U.S.—Edward B. Marks Music 
Corporation v. Jerry Vogel Music 
Co., C.C.A.N.T., 140 F,2d 268. 

50. Attaching creditors who had 
levied warrants of attachment 
against depositor’s bank balance, in 
proceeding in a state court were held 
to be indispensable parties to federal 
court action brought by depositor’s 
receivers to recover such balance. 
U.S.—Steingut v. National City Bank 

of New York, D.C.N.Y., 38 F.Supp. 
451. 

Committee of holders of defaiUted 
bonds held indispensable party to 
proceedings on supplemental com¬ 
plaint in action for principal and 
interest on bonds, but not to action 
on counterclaim. 

U.S.—Pioche Mines Consol., Inc. v. 
Fidelity-Philadelphia Trust Co., C. 
A.Nev„ 202 F.2d 944, opinion sup¬ 
plemented on other grounds 206 F. 
2d 336, certiorari denied 74 S.Ct. 
226, 346 U.S. 899, 98 U.Ed. 400. 

61. U.S.—Hart v. Feely, D.C.Pa., 109 
F.Supp. 3. 

Necessary parties in actions involv¬ 
ing guardians generally see Guard¬ 
ian and Ward § 176 b. 

62. U.S.—Freedman v. Maguire, D.C. 
N.T., 111 F.Supp. 171. 

53. U.S.—Brodsky v. Perth Amboy j 


Nat. Bank, D.C.N.J., 156 F Supp. 
316, affirmed, C.A., 259 F.2d 706. 

54. U.S.—Equitable Trust Co. of 
New York v. Denney, C.C.A.Ind., 24 
F.2d 169. 

55. Action to follow proceeds of 
property 

U.S.—^Bernstein v. N. V. Nederland- 
sche-Amerikaansche Stoomvaart- 
MaatschappiJ, C.A.N.Y., 173 F.2d 
71, mandate amended on other 
grounds 210 F 2d 376. 

56. Beceiver for principal held not 
necessary party to Interpleader by 
surety on bond of indemnity. 

U.S.—^American Surety Co. of New 
York V. Calcasieu Oil Co., D.C.La., 
68 F.2d 1039. 

57. Beceiver for principal held not 
Indispensable party to interpleader 
by surety on bond of indemnity. 
U.S.—^American Surety Co. of New 

York V. Calcasieu Oil Co., supra. 
Beceiver for street railway held not 
Indispensable party to mortgagee's 
suit to enjoin operation of motor 
busses by others. 

U.S.—^Equitable Trust Co. of New 
York V. Denney, C.C.A.Ind., 24 F.2d 
169. 

58. U.S.—^Massachusetts & S. Con¬ 
struction Co. V. Cane Creek, S.C., 
16 S.Ct. 91, 166 U.S. 283, 89 L.Bd. 
152. 


Zig Zag Spring Co. v. Comfort 
Spring Corp., D.C.N.J., 89 F.Supp. 
410. 

59. U.S.—Inge v. Twentieth Century- 
Fox Film Corp., D.C.N.J., 143 F. 
Supp. 294. 

Joinder under Equity Rules see Equi¬ 
ty §§ 164-170. 

For discussion of free joinder of par¬ 
ties, claims, and counterclaims see 
2 F.R.D. 260. 

Procedure as equivalent to joinder 
Where plaintiff in action brought 
in federal district court in Illinois 
was defendant in action brought in 
federal district court in New York 
by one of the defendants in the Illi¬ 
nois action, stipulation of other two 
defendants in Illinois action to be 
bound by judgment of New York 
court and motion of defendants in 
Illinois action to transfer such ac¬ 
tion to New York were equivalent to 
joinder by such other defendants in 
Illinois action as additional plain¬ 
tiffs in New York action. 

U.S.—^Minnesota Min. & Mfg. Co. v. 
Technical Tape Corp., D.C.Ill., 123 
F.Supp. 497. 

60. U.S.—Simpson v. Steen, D.C., 
Utah, 127 F.Supp. 132. 

61. U.S.—Siebrand v. Gossnell, C.A. 
Arlz., 234 F.2d 81—Texas Bmp. 
Ins. Ass’n v. Felt, C.C.A.Tex., 160 
F.2d 227, 160 A.L.R. 931—Doyle v. 
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joinder is permitted thereunder only if all of its | requirements are met .®2 The Rule is simply a pro- 


Stanolind Oil & Gas Co.. C.C.A 
Tex., 123 F.2d 900. 

Eastern Fireproofing: Co. v. XT. S. 
Gypsum Co., D.C.Mass., 160 F.Supp. 
680—Henry v. Gollger, D.C.N.Y., 94 
F.Supp. 385—Flying Tiger Line v. 
Atchison, T. & S. F. Ry. Co., H.C. 
Cal., 76 F.Supp. 188—Gerard v. 
Mercer, D.C.Mont., 62 F.Supp. 28, 
reversed on other grounds, C.C.A., 
167 F.2d 961—McNorrill v. Gibbs, 
D.C.S.C., 45 F.Supp. 363—McNally 
V. Simons, D.C.N.T., 29 F.Supp. 926. 

Music Merchants, Inc. v. Capitol 
Records, Inc., D.C.N.Y., 20 F.R.D. 
462—Philadelphia Dressed Beef Co. 
V. Wilson & Co., D.C.Pa., 19 F.R.D. 
198—Stanford v. Tennessee Val. 
Authority, D.C.Tenn., 18 F.R.D. 162 
—^Amalgamated Packaging Indus¬ 
tries, Limited v. National Contain¬ 
er Corp. (Del.). D.C.N.Y., 14 F.R.D. 
194—^Metrakos v. New York Cent. 

R. Co., D.aOhio, 12 F.R.D. 177— 
Pearce v. Pennsylvania R. Co., D.C. 
Pa., 7 F.RD. 420, affirmed, C.C.A., 
162 F.2d 624, certlordri denied 68 

S. Ct. 71, 332 U.S. 766, 92 L.Ed. 360 
—Society of European Stage Au¬ 
thors and Composers v. WCAU 
Broadcasting Co., D.C.Pa., 1 P.R.D. 
264. 

Basis and purpose of rule 

(1) The Rule referred to In the 
text is based on trial convenience and 
is designed to permit the joinder of 
plaintiffs or defendants whenever 
there is a common question of law 
or fact. 

U.S.—Securities and Exchange Com¬ 
mission V. Timetrust, Inc., D.C. 
Cal., 28 F.Supp. 34. 

(2) Principal reason for the adop¬ 
tion of the Rule is to prevent a mul¬ 
tiplicity of suits. 

XJ.s.—^U. S. V. Carolina Warehouse 
Co., D.C.S.C., 4 F.RD. 291. 

(3) Purpose of the Rule is to avoid 
multiple litigation of similar or iden¬ 
tical controversies. 

U.S.—Flying Tiger Line v. Atchison, 

T. & S. F. Ry. Co., D.C.Cal., 76 F. 
Supp. 188. 

(4) Rule was designed for the pur¬ 
pose of avoiding multiple litigation 
and liberalizing the right to join 
parties. 

U.S.—Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

(6) Sole purpose of the Rule is to 
remove the procedural obstacles of 
the common law. 

U.S.—Gallagher v. Merritt-Chapman 
& Scott Corp., D.C.N.Y., 86 F.Supp. 
10 . 

D.C.—^Lansburgh & Co. v. Clark, 127 
F.2d 331, 76 U.S.App.D.C. 339. 

(6) One object of the Federal Rules 
of Civil Procedure was to expedite 
final determination of litigation by 
Inclusion in one suit of parties di¬ 


rectly interested therein despite tech¬ 
nical objections to such joinders pre¬ 
viously existing in many situations. 
U.S.—Englehardt v. U. S., D.C.Md., 
69 F.Supp. 461. 

Tort generally 

Where tort complained of by each 
plaintiff is same and is claimed to 
have damaged each of plaintiffs in 
same manner, plaintiffs may join un¬ 
der Rule. 

U.S.—^Kainz v. Anheuser-Busch, Inc., 

C. A.I11., 194 F.2d 737, certiorari 
denied 73 S.Ct. 17, 344 U.S. 820, 
97 L.Ed. 638. 

Separate claims against one person 

Where separate claims against one 
person arise out of same series of 
acts and transactions, or have Issues 
of fact or law in common, it is per¬ 
missible and proper for owners of 
such claims to Join in one action as 
plaintiffs. 

U.S.—Sampson v. Thomas, D.C.Mlch., 
76 F.Supp. 691. 

Claims against two or more defend¬ 
ants 

(1) Joinder of plaintiff’s claims 
against two defendants in a single 
action is proper under Rule if plain¬ 
tiff alleges a claim against each of 
defendants upon which plaintiff may 
be entitled to relief. 

U.S.—Fitch V. Firestone, D.C.R.I., 173 
F.Supp. 131. 

(2) When a plaintiff has a like 
claim against each of two or more 
defendants, he is not driven to a 
separate action against each, but 
may sue all in one action, recover¬ 
ing separate judgments against each 
for the part of the claim for which 
he is liable. 

U.S.—^National Surety Corporation v. 
City of Allentown, D.C.Pa., 27 F. 
Supp. 615. 

Particular counts not against all de¬ 
fendants 

Under Rule, defendants may be 
joined where causes of action can be 
stated against each, regardless of 
fact that certain counts do not state 
cause of action against all defend¬ 
ants. 

U.S.—^Hopper v. Lennen & Mitchell, 

D. C.Cal., 62 F.Supp. 319, affirmed 
in part and reversed in part on 
other grounds, C.C.A^, 146 F.2d 364, 
161 A.L.R. 282. 

Motion too late 

A motion to join parties made aft¬ 
er all parties had announced ready 
for trial and trial had begun should 
be overruled as coming too late. 

U.S.—^Pettit V. Geo. A. Rheman Co., 
D.C.Ga., 1 F.R.D. 271. 

62. U.S.—^Music Merchants, Inc. v. 
Capitol Records, Inc., D.C.N.Y., 20 
F.R.D. 462—^Philadelphia Dressed 
Beef Co. v. Wilson & Co., D.C.Pa., 
19 F.RD. 198. 
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Subject matter of complaint; parties 
To permit joinder of parties com¬ 
plainant and defendant under Rule, 
subject matter of complaint must re¬ 
late to same transaction and ques¬ 
tions raised must be in common to 
all parties. 

U.S.—Gerard v. Mercer, D.C.Mont., 
62 F.Supp. 28, reversed on other 
grounds, C.C.A., 167 P.2d 961. 
Different transactions and subject 
matter 

Where actions against various de¬ 
fendants under Robinson-Patman Act 
involved different transactions and 
subject matter, they should properly 
have been brought against each de¬ 
fendant individually. 

U.S.—County Theatre Co. v. Para¬ 
mount Film Distributing Corp., D. 
C.Pa.. 146 F.Supp. 933. 

Defenses not available to all defend¬ 
ants 

Where defendant employer, in ac¬ 
tion under Jones Act, could neither 
plead nor prove assumption of risk 
nor contributory negligence as a 
complete defense, while third-party 
defendant shipyards, under the com¬ 
mon-law rule, could avail themselves 
of both, questions of law and fact 
arising from litigation would not be 
common to all parties defendant so 
as to warrant joinder of defendants 
and third-party defendants. 

U.S,—Ginsburg v. Standard Oil Co. 
of N. J., D.C.N.Y., 6 F.RD. 48. 

Separate and distinct activities of 
defendants 

Where two plants which allegedly 
emitted gas causing plaintiffs’ injury 
were separately owned and operated 
by two defendants joined in action 
to recover for such injuries, and 
defendants’ activities were entirely 
separate and distinct from each oth¬ 
er, plaintiffs’ claims against them 
did not arise out of same transac¬ 
tion or occurrence and defendants 
were misjoined. 

U.S.—Stanford v. Tennessee Val. Au¬ 
thority, D.C.Tenn., 18 F.R.D, 162. 

Joint interest; distinct claims 

(1) Where all parties defendant 
have a joint interest in the res or 
are jointly and severally bound, join¬ 
der of parties defendant is permissi¬ 
ble, but where there are several dis¬ 
tinct claims against separate individ¬ 
uals, even though each of them is 
represented by the same agent who 
made an identical contract with a 
common creditor. Rule has no ap¬ 
plication. 

U.S.—^Fechheimer Bros. Co. v. Barn- 
wasser, D.C.Ky., 3 F.R.D. 394, af¬ 
firmed, C.C.A,, 146 F.2d 974. 

(2) Where members of a state mili¬ 
tary organization, through a common 
agent, purchased uniforms from 
plaintiff, each member being liable 
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cedural one,^3 neither has, nor was intended to 

have, any effect on the substantive rights of the 
parties;®^ it cannot create or alter substantive 
rights.It contemplates the class of parties known 
as proper parties.®® 

Under Rule 20, the trial court has a wide discre¬ 
tion as to the joinder of parties and under the 
Federal Rules of Civil Procedure, Rules 18, 19, 20, 
and 21, 28 U.S.C.A., wide latitude is given in the 
joinder of parties, either permissively or by order 
of the court, to the end that multiple litigation of 
similar or identical controversies may be avoided;®® 
these Rules were designed for the purpose of avoid¬ 
ing multiple litigation and liberalizing the right to 


join parties.®® Rule 20 should be liberally inter¬ 
preted and applied in practice when consistent with 
convenience in the disposition of litigation;*^® it is 
not a Rule of procedure which inflexibly controls in 
disregard of the proprieties and needs of the in¬ 
dividual case.^^ f; 

Effect of Rule on jurisdiction. The Federal Rules 
of Civil Procedure, Rule 20, 28 U.S.C.A., does not 
affect jurisdiction,*^® but regulates procedure where 
the court already has jurisdiction.*^® Joinder of par¬ 
ties under the Federal Rules of Civil Procedure is 
permissive only where the court has jurisdiction 
based upon a federal question or upon diversity of 
citizenship and requisite jurisdictional amount.*^^ 


only for purchase price of his In¬ 
dividual uniform, the joinder of all 
members as defendants in one ac¬ 
tion to recover purchase price of 
uniforms and the aggregation of the 
several claims to make up the juris¬ 
dictional amount was not permissible. 
U.S.—^Pechhelmer Bros. Co. v. Barn- 
wasser, supra. 

63- U.S.—Texas Emp. Ins. Ass’n v. 
Felt. C.C.A.Tex., 160 F.2d 227, 160 
A.L..R. 931. 

Fitch V. Firestone, D.C.R.I., 173 
F Supp. 131—Gallagher v. Merritt- 
Chapman & Scott Corp., D.C.N.Y., 
86 P.Supp. 10. 

U. S. V. Carolina Warehouse Co., 
D.aS.C., 4 F.R.D. 291. 

D.C.—Lansburgh & Bro. v. Clark, 
127 F,2d 331, 75 U.S.App.D.C. 339. 
“The permissive right to join par¬ 
ties who are ‘not indispensable,’ in 
an action pending in the federal court, 
is procedural, and, hence, governed 
solely by rules of procedures appli¬ 
cable in the Federal court, particu¬ 
larly Rule 19 of Federal Rules of 
Civil Procedure, Title 28 U.S.C.” 
U.S.—Baker v. Dale, D.C.Mo., 123 F. 
Supp. 864, 367. 

The right to Join defendants for 
trial is procedural rather than sub¬ 
stantive in character, and in federal 
courts, is governed by the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
and not by practice obtaining in 
state courts. 

U.S.—Stanford v. Tennessee Val. Au¬ 
thority, D.C.Tenn., 18 P.R.D. 162. 

64. U.S.—Texas Emp. Ins. Ass’n v. 
Felt, C.C.A.Tex., 160 F.2d 227, 160 
A.L.R. 931. 

Gallagher v. Merritt-Chapman & 
Scott Corp., D.C.N.Y., 86 F.Supp. 
10 . 

U. S. V. Carolina Warehouse Co., 
D.C.S.C., 4 F.R.D. 291. 

D.C.—Lansburgh & Bro. v. Clark, 127 
F.2d 331, 76 U.S.App.D.C. 389. 

65. U.S.—Fitch v. Firestone, D.C.R. 
I., 173 F.Supp. 131. 

66. U.S.—^Federal Gas, Oil & Coal 


Co. V. Cassady, D.C.Ky., 66 F.Supp. 
824. 

67. U.S.-—Franklin v. Shelton, C.A. 
Okl., 260 F.2d 92, certiorari denied 
78 S.Ct. 544, 365 U.S. 959, 2 L.Ed. 
2d 533—^Meyercheck v. Givens, C. 
A.I11., 180 F.2d 2-21—Curacao Trad¬ 
ing Co. V. Federal Ins. Co., C.C.A. 
N.Y., 137 P.2d 911, certiorari de¬ 
nied 64 S.Ct. 621, 321 U.S. 766, 88 
L.Ed. 1061. 

68. U.S.—^Flying Tiger Line v. Atchi¬ 
son, T. & S. F. Ry. Co., D.C.Cal., 
76 F.Supp. 188. 

Betentloii of party or parties 
Rule 21 contemplates the reten¬ 
tion of a party or parties after the 
other party or parties are dropped 
or before they are added. 

U.S.—Schwartz v. Metropolitan Life 
Ins. Co., D.C.Mass., 2 F.R.D. 167. 

69. U.S.—Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

70. U.S.—^Kerr v. Enoch Pratt Free 
Library of Baltimore City, D.C. 
Md., 54 P.Supp. 614, reversed on 
other grounds, C.C.A., 149 P.2d 212, 
certiorari denied 66 S.Ct. 26, 326 
U.S. 721, 90 L.Ed. 427. 

71. U.S.—^Eichinger v. Fireman’s 
Fund Ina Co., D.C.Neb., 20 P.R.D. 
204. 

72. Tex.—Texas Emp. Ins. Ass’n v. 
Felt, aCJLTex., 160 P.2d 227, 160 
A.L.R. 931. 

“A procedixral rule permitting join¬ 
der of defendants cannot be used to 
extend the jurisdiction of this court.” 
U.S.—^Pearce v. Pennsylvania R. Co., 
D.C.Pa., 7 P.R.D. 420, 423, affirmed, 
C.C.A,, 162 F.2d 624, certiorari de¬ 
nied 68 S.Ct. 71, 832 U.S. 766, 92 L. 
Ed. 350. 

Effect of Bnle 82 

Broad language of Rule is limited 
by Rule 82 providing that the Rules 
of Civil Procedure shall not be con¬ 
strued to extend or limit the juris¬ 
diction of district courts or venue 
of actions therein. 

U.S.—Square t). Co. v. United Elec., 
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Radio and Mach. Workers of Amer¬ 
ica, D.C.Mich., 123 P.Supp. 776. 

73. Tex.—Texas Emp. Ins. Ass’n v. 

Pelt, C.C.A.Tex., 160 F.2d 227, 160 

A.L.R. 931. 

74. U.S.—Geisert v. Corriveau, D.C. 

Mich., 140 P.Supp. 29. 

Beqnlxement as to amotmt not met 

(1) Where two or more plaintiffs 
in a diversity case have separate and 
distinct demands in a single suit, it 
is essential that the demand of each 
be of the requisite diversity Juris¬ 
dictional amount, and where defend¬ 
ants sought to Join as an additional 
party plaintiff a person with a claim 
for less than such jurisdictional 
amount, court would deny motion to 
join such party to the action. 

U.S.—^De Jarnette v. Tennessee Gas 

Transmission Co., D.C.Ky., 22 P.R. 

D. 182. 

(2) Broad language of Rule 20 is 
limited by Rule 82 providing that the 
Federal Rules of Civil Procedure shall 
not be construed to extend or limit 
the jurisdiction of the district courts 
or the venue of actions therein, so 
as to prevent the Joinder of parties 
plaintiff having claims of less than 
$3,000 with a plaintiff claiming more 
than $3,000, even though the rights 
of action arose out of the same oc¬ 
currence and a question of law or 
fact common to all was present. 

U.S.—^Diepen v. Pernow, D.C.Mich., 

1 F.R.D. 378. 

(8) A husband’s claim for injuries 
sustained in automobile accident and 
a claim by his wife for damages to 
her automobile in same accident were 
separate claims for which separate 
actions could be brought, and, to au¬ 
thorize husband to amend his com¬ 
plaint by adding wife as additional 
plaintiff and allowing her to insert a 
claim for damages to automobile, it 
was necessary that demand of each 
plaintiff be of requisite jurisdiction¬ 
al amount; hence wife could not be 
joined in husband’s action wher6 her 
claim was for only $600 and jurisdic- 
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Identity of transactions or occurrences. In de¬ 
termining whether all the claims arise out of the 
same transaction, occurrence, or series of trans¬ 
actions and occurrences so as to permit the joinder 
of parties, there can be no hard and fast rule,75 
and the approach must be the general one of wheth¬ 
er there are enough ultimate factual occurrences 
so that it would be fair to the parties to require 
them to defend jointly against them, at least to some 
extent.7 6 

Common fact or question. Under the Federal 
Rules of Civil Procedure, Rule 20, 28 U.S.C.A., 
joinder is permitted if there is any question of law 
or fact common to all defendants, and it is not re¬ 
quired that all facts adduced be common to all.'^'^ 
However, the mere fact that there is a common ques¬ 
tion of law, without reference to claims for relief 
arising out of the same transaction, occurrence, or 
series of transactions or occurrences, is not sufficient 
to allow joinder.78 

Doubt as to defendant liable. The Federal Rules 
of Civil Procedure, Rule 20, 28 U.S.C.A., contem¬ 
plates that in a situation where plaintiff is in doubt 
as to which of two defendants is liable under the 
circumstances disclosed by the complaint, the entire 
controversy should be submitted to the court at one 


time for determination.^® 

Prior to the adoption of the Federal Rules of Civil 
Procedure, Rules 19, 20, 28 U.S.C.A., relating to 
the joinder of parties, the propriety of joining par¬ 
ties was governed by the state law,®® especially un¬ 
der the conformity statute and in actions at law,®i 
although the jurisdiction of the federal court, having 
once attached, was not to be defeated by admitting 
under a state statute a party as codefendant who was 
a citizen of the same state as plaintiff.®^ 

§ 114. - Governmental Bodies or Officers 

The Federal Rules of Civil Procedure do not authorize 
the Joinder of the United States as a defendant where 
it has not consented to be sued. 

The Federal Rules of Civil Procedure, 28 U. 
S.C.A., do not enlarge the jurisdiction of courts so 
as to authorize the joinder of the United States as 
a party defendant in an action in which it has not 
consented to be sued.®® Rule 20 does not apply to 
proceedings against the United States under a stat¬ 
ute whereby the government consents to be sued 
by certain claimants, since the statute restricts juris¬ 
diction to actions contemplated by such statute and 
such jurisdiction cannot be enlarged by any rule of 
procedure.®4 On the other hand, in view of the fact 


tlon of court rested on diversity of 

citizenship. 

U.S.—^Edelhertz v. Matlack, B.C.Pa., 
42 F.Supp, 309, 

75. U.S.—Eastern Fireproofing: Co. 
V. U. S. Gypsum Co., D.C.Mass., 
160 F.Supp. 680. 

76. U.S—Eastern Fireproofing: Co. 
v. U, S. Gypsum Co., supra. 

77. U.S—Music Merchants, Inc. v. 
Capitol Records, Inc., D.C.N.Y., 20 
P.R.D. 462. 

78- U.S.—^Music Merchants, Inc. v. 
Capitol Records, Inc., supra. 

79. U.S.—^U. S. V. Carolina Ware¬ 
house Co.. D.C.S.C., 4 F.R.D. 291. 

80. U.S.—^United Mine Workers of 
America v. Coronado Coal Co., 
Ark., 42 S.Ct. 670. 269 U.S. 344, 
66 L.Ed. 976, 27 A.L.R. 762, leave 
to present petition for rehearing: 
g:ranted 42 S.Ct. 687. 

Norwalk v. Air-Way Electric Ap¬ 
pliance Corporation, C.C.A.N.T., 87 
P.2d 317, 110 A.L.R. 183--Mosby 
V. Manhattan Oil Co., C.C.A.M 0 ., 62 
F.2d 364, 77 A,L.R. 1099, certiorari 
denied Manhattan Oil Co. v. Mos¬ 
by, 62 S.Ct. 131, 284 U.S. 677, 76 L. 
Ed. 572—Henry W. Putnam Memo¬ 
rial Hospital V. Allen, C.C.A.Vt., 34 
F.2d 927, 

Glazier v. Van Sant, D.C.Mo., 33 
F.Supp. 113—Newton v. Southern 
Grocery Stores, D.C.S.C., 16 F.Supp. 
164. 


Burrlchter v. Chicago, M. & St. 
P. Ry. Co., I>.C.Minn, 10 P.2d 166 
—Galehouse v. Baltimore & O. R 
Co., D.aOhio, 274 F. 370—-Walker 
V. Windsor Nat. Bank, N. H., 66 
F. 76, 6 C.C.A. 421. 

N.J.—^Weinrib v. Ohmer Register Co., 
6 A.2d 489, 122 N.J.Law 624. 

81. U.S.—United Mine Workers of 
America v. Coronado Coal Co., Ark., 
42 S.Ct. 670, 269 U.S. 344, 66 L.Ed 
976, 27 A.L.R. 762, leave to present 
petition for rehearing granted 42 S. 
Ct. 687. 

Peterson v. Sucro, C.C.A.N C., 93 
F.2d 878, 114 A.L.R. 890—Benton 
v. Deinlnger, U.C.N.Y., 21 F.2d 657. 
26 C.J. p 808 notes 59-61—47 C.J. p 
90 note 10. 

82. U.S.—^Hadden v. Fidelity & De¬ 
posit Co. of Maryland, D.C.Idaho, 
34 F.2d 680. 

83. U.S.—U. S. V. Sherwood, N.Y., 61 
S.Ct. 767, 312 U.S, 684, 86 L.Ed. 
1068. 

United States as proper party gen¬ 
erally see United States § 194. 
Action under Pederal Tort Claims 
Act 

(1) General provision of Federal 
Tort Claims Act making rules of 
practice applicable to an action 
against government under such act 
does not bring Rule io into opera¬ 
tion in such an action; and under 
the Pederal Tort Claims Act a pri- 
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j vate corporation cannot be Joined 
as a joint tort-feasor with the Unit¬ 
ed States in a single suit brought m 
a federal district court. 

U.S.—Uarte v. U. S., D.C.Cal., 7 F.R. 
D. 706. 

(2) Under Rule 82, providing that 
the Federal Rules of Civil Procedure 
shall not be construed to extend or 
limit jurisdiction of the district 
courts, Rule 20, providing for per¬ 
missive joinder of parties under cer¬ 
tain conditions, cannot be relied up¬ 
on to Justify inclusion of other de¬ 
fendants with the United States in 
action under the Pederal Tort Claims 
Act. 

U.S.—Prechtl v. U. S., D.C.N.Y., 84 F. 
Supp. 889. 

(3) An action against the United 
States under the Pederal Tort Claims 
Act may be joined with an action 
against an individual defendant un¬ 
der Pederal Rules of Civil Proce¬ 
dure. 

U.S.—Bullock v. U. S., D.C.N.J., 72 P. 
Supp. 445—^Englehardt v. U. S., 
D.C.Md., 69 F.Supp. 451. 

84. U.S.—Lynn v. U. S., C,C.A.Ala., 
110 F.2d 686, 
heading case 

U.S.—Lynn v. U. S., C.C.A.Ala., 110 
F.2d 586. 

Actions under Tucker Act 
U.S.—^Lynn v. U. S., supra. 

Lowe V. U. S., D.C.N.J., 37 F. 
Supp. 817. 
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that a statute giving consent to the joinder of the 
United States in water right suits is remedial and 
permits joinder in pending suits, the application of 
the Federal Rules of Civil Procedure relating to the 
joinder of parties does not extend the jurisdiction 
given by the statute, so that those rules govern as to 
the propriety of joinder in a particular case.85 

Particular governmental officers or bodies have 
been held properly86 or improperly87 joined as party 
defendants. 

§115. -Insurers and Insureds 

The propriety of the Joinder of Insurers and insureds 
as parties has been adjudicated In various types of 
actions. 


In the application of the Federal Rules of Gvil 
Procedure, 28 U.S.C.A., the joinder of an insurance 
carrier, who has paid certain benefits to plaintiff, 
as a party plaintiff to an action for personal in¬ 
juries has been held proper.^® In particular cir¬ 
cumstances, an insurer has been held properly joined 
as a party plaintiff,^^ or properly^® or improperly®^ 
joined as a party defendant. 

In an action by a vendor on a fire insurance policy 
providing that in the event of loss by fire the pro¬ 
ceeds should be paid to the vendor and the vendee, 
as their interests should appear, the vendee may 
properly be joined as a party defendant imder the 
Federal Rules of Civil Procedure.®® 


85. U.S.—Rank v. Kruff, D.C.Cal., 142 
F.Supp. 1. 

Joinder held proper and lawful 
U.S.—Rank v. Krug, supra. 

88. Circnit court judge 

In action to restrain criminal pros¬ 
ecution In territorial circuit court of 
Hawaii for criminal contempt, cir¬ 
cuit court judge was a proper party 
defendant 

U.S.—Alesna v. Rice, D.C.Hawail, 74 
F Supp. 865, affirmed, C.A., 172 F. 
2d 176, certiorari denied 70 S.Ct. 53, 
388 U.S. 814, 94 L.Ed. 492. 

Governor and attorney general of 
state 

In action for injunction against 
arrests and prosecutions under al¬ 
legedly unconstitutional Illinois stat¬ 
ute, governor and attorney general 
of the state who had not participated 
In alleged wrongs or threatened fu¬ 
ture action were proper parties in 
their official capacities, irrespective 
of whether they were indispensable, 
or even necessary, parties. 

U.S.—Bevins v. Prlndable, D.C.Ill., 39 
F.Supp. 708, affirmed 62 S.Ct. 116, 
314 U.S. 573, 86 L.Ed. 465. 
Superintendent of schools of a cer¬ 
tain city was properly Joined as 
party defendant with the city school 
board in action by colored school 
teachers of the city for declaratory 
and injunctive relief from unconstitu¬ 
tional discrimination against colored 
school teachers in fixing of salaries. 
U.S.—^Alston V. School Board of City 
of Norfolk, C.C.A.Va., 112 F.2d 992, 
130 A.L.R. 1506, certiorari denied 
School Board of City of Norfolk 
V. Alston, 61 S.Ct 76, 311 U.S. 693, 
85 L.Ed. 448. 

Counties outside federal judicial 
district may be joined with counties 
within district in suit by railway 
company without adequate remedy 
at law, to restrain collection by 23 
counties of alleged excessive person¬ 
al property taxes, 

U.S.—Skagit County v. Northern Pac. i 


I Ry. Co., C.C.A.Wash., 61 P.2d 638, 
86 A.L.R. 1012. 

87. Attorney general 

Where statute provided who should 
be members of the state board of 
public assistance, and the attorney 
general was not, and could not be, a 
member, he was improperly named 
as a defendant in action to enjoin 
enforcement of a regulation of the 
board as violative of personal liber¬ 
ty. 

U.S.—Sweeney v. Pennsylvania De¬ 
partment of Public Assistance 
Board, D.C.Pa., 33 F.Supp. 587. 

88. U.S.—^Du Vaul v. Miller, D.C.Mo., 
13 P.R.D. 197. 

Workmen’s compensation carrier 
held properly joined as plaintiff or 
use plaintiff. 

U.S.—^Poleskl V, Moore-McCormack 
Lines, Inc., D.C.Md., 21 P.R.D. 679. 

89. Fire Insurer 

Where owners of property partial¬ 
ly destroyed by fire were reimbursed 
in full for their loss by insurers, 
owners could not maintain in own¬ 
ers’ names for benefit of insurers ac¬ 
tion against alleged wrongdoer, and 
Joinder of insurers as real parties 
plaintiff was proper, in view of fact 
that pivotal question, both before 
and after joinder, was that of de¬ 
fendant’s liability. 

U.S.—Kansas Elec. Power Co. of 
Leavenworth, Kan. v. Janls, C.A. 
Kan., 194 F.2d 942. 

90. Automobile insurer 

U.S.—Torcazo v. Statema, D.C.Ill., 141 
F.Supp. 769. 

Insurer of motor common carrier 
Insurer of truck owner which was 
a motor common carrier could be 
sued Jointly with motor carrier for 
death of passengers of school bus 
which collided with truck. 

U.S.—Hogan v. Williams, CAuGa., 193 
P.2d 220, certiorari denied 72 S.Ct. 
1035, 343 U.S. 942, 96 L.Ed. 1348. 
Fire Insurer 

Where warehouse company’s fire 
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insurance had purportedly been retro¬ 
actively canceled with respect to cov¬ 
erage of plaintiff’s cotton, which was 
destroyed by fire while stored in 
warehouse, plaintiff was In doubt as 
to whether company or insurer was 
liable for loss, right to relief against 
company or insurer arose out of 
same transaction, occurrence, or 
series of transactions or occurrences, 
and questions of law and fact com¬ 
mon to both would arise in action, 
plaintiff was entitled to join both 
company and insurer as defendants 
in same action. 

U.S.—^U. S. V. Carolina Warehouse 
Co., D.C.S.C., 4 F.R.D. 291. 

Action by shippers against storage 
company and carrier 
U.S.—^Messelt v. Security Storage 
Co., D.C.Del., 11 F.R.D. 342. 

Suit against attorney general and 
treasurer of United States 
U.S.—Leser v. McGranery, D.C.N.Y., 
112 F.Supp. 947. 

91. Automobile insurer 

U.S.—Wells V. Irwin, D.C.Tex., 43 F. 
Supp. 212, affirmed, C.C.A., Wells 
V. American Employers’ Ins. Co., 
132 F.2d 316. 

Jennings v. Beach, D.C.Mass., 1 
F.R.D. 442. 

Crossing collision 
Under Federal Rules of Civil Pro¬ 
cedure, Rule 19a, 28 U.S.C.A., in rail¬ 
road company’s action against truck 
company for damages sustained in a 
crossing collision, truck company’s 
insurer was not properly Joined as a 
defendant, since railroad company 
had no present cause of action against 
insurer and would not have until it 
secured a judgment against truck 
compajiy and thereafter it was deter¬ 
mined that truck company’s contract 
required insurer to pay judgment 
debt. 

U.S.—^Pennsylvania R. Co. v. Latta- 
vo Bros., D.C.Ohio, 9 F.R.D. 206. 

92. U.S.—^Langhorne v. Capital Fire 
Ins. Co. of California, D.C.Minn.. 
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A national court sitting in Texas will observe the 
Texas rule that the insurer and the insured may be 
joined only where the policy permits and where 
an Oklahoma statute has been construed by the 
courts of Oklahoma as conferring the right to sue 
a motor carrier and its insurer jointly, a joint suit 
may be maintained in a federal court in Missouri 
against the carrier and its insurer for an injury 
sustained in Oklahoma, although such procedure was 
not recognized in Missouri on claims arising there- 
itiM 
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§ 116. - Other Parties or Actions 

The propriety of the Joinder, as parties, of numerous 
persons In particular relationships or capacities, such as 
automobile owners, drivers, and occupants, corporations 
and officers and stockholders thereof, and principals and 
agents, or sureties, has been adjudicated. 

In the application of the Federal Rules of Civil 
Procedure, Rule 20, 28 U.S.C.A., or without refer¬ 
ence thereto, particular parties have been held prop¬ 
erly joined as plaintiffs^5 or defendants,^^ or im¬ 
properly joined as plaintiffs^*^ in certain cases, or 


64 F.Supp. 771, affirmed, C.C.A., 146 
F.2d 237. 

93. U.S.—Wells V. Irwin, D.C.Tex., 
43 F.Supp. 212, affirmed, C.C.A., 
Wells V. American Employers’ Ins. 
Co., 132 F.2d 316. 

94- U.S.—Glazier v. Van Sant, D.C. 
Mo., 33 F.Supp. 113. 

95. Action for injuries from defec¬ 
tive antibiotic 

U.S.—^Ravetz v. Upjohn Co., D.C.Pa., 
138 F.Supp. 66. 

Claims for wagres under Fair Xiabor 
Standards Act 

U.S.-—McNorrill v. Gibbs, D.C.S.C., 45 
F.Supp. 363. 

Be-employmexLt rigrhts 

Other employees claiming- identical 
or similar status to that of plaintiff 
asserting that he had been reclassi¬ 
fied as regular employee by employ¬ 
er would be permitted to join as 
plaintiffs in action involving re-em¬ 
ployment rights under Selective Serv¬ 
ice Act. 

U.S.—Lillard v. Southwestern Bell 
Tel. Co., D.C.MO., 10 F.R.D. 609. 

Joinder of stockbrokers, in suit to 
enjoin enforcement of state law tax¬ 
ing stock transfers, held not mis¬ 
joinder of parties plaintiff. 

U.S.—Bickell v. Lee, D.C.Fla., 6 F. 
Supp. 720, modified on other 
grounds and affirmed Lee v. Bick¬ 
ell, 54 S.Ct. 727, 292 U.S. 416, 78 
L.Ed. 1337. 

Action to quiet title 

Plaintiffs claiming that trespasses 
and wrongs of defendants were com¬ 
mon against each of plaintiffs could 
join in bringing action to quiet title 
to land, remove cloud, and enjoin de¬ 
fendants from trespassing thereon. 
U.S.—Doyle v. Stanollnd Oil & Gas 
Co., C.C.A.Tex., 123 F.2d 900. 

In a tort action against tmstee 
for acting against interests of bene¬ 
ficiaries with knowledge of fraudu¬ 
lent scheme on part of settlor, a 
reasonable number of plaintiffs may 
join in same action. 

U.S.—Citizens Banking Co. v. Monti- 
cello State Bank, D.CIowa, 49 F. 
Supp. 1016, reversed on other 
grounds, C.C.A., 143 P.2d 261. 


Citizens and alien 

Citizens of certain states and an 
alien, as coplaintiffs, may sue a citi¬ 
zen of another state in the district 
of such latter state of which defend¬ 
ant is a resident and inhabitant. 
U.S.—W. H. Goff Co. V. Lamborn & 
Co., C.C.A.Ga., 281 F. 613, certiorari 
denied 43 S.Ct. 96, 260 U.S. 734, 67 
L.Ed. 487. 

96. Air carrier and railroad company 
U.S.—Flying Tiger Line v. Atchison, 
T. & S. F. Ry. Co., D.C.Cal., 76 F. 
Supp. 188. 

American and Canadian railroads 
U.S.—Mitchell V. Delaware & H. R. 

Corp„ D.C.N.Y., 15 F.R.D. 187. 
Antitrust action 

U.S.—Music Merchants, Inc. v. Capi¬ 
tol Records, Inc., D.C.N.Y., 20 F.R. 
D. 462. 

Bill by surety in nature of Inter¬ 
pleader 

U.S.—^Montgomery Ward & Co. v. 
Fidelity & Deposit Co. of Md., C.C. 
A.I11., 162 F.2d 264. 

Judge, attorney, and doctors Involved 
in commitment 

U.S.—^Kenney v. Hatfield, D.C.Mich., 
132 F.Supp. 814, affirmed, C.A., 232 
F.2d 288, certiorari denied Kenney 
v. Killian, 77 S.Ct. 84, 362 U.S. 855, 
1 L.Ed.2d 66, and Kenney v. Hat¬ 
field, 77 S.Ct. 84, 362 U.S. 856, 1 
L.Ed.2d 66. 

Patent Interference proceeding; con¬ 
spiracy 

U.S.—Etten v. Lovell Mfg. Co., D.C. 
Pa., 4 P.R.D. 233. 

Negligent storekeeper and city 
U.S.—^Lucas V. City of Juneau, D.C. 
Alaska, 127 F.Supp. 730. 

Copyright infringement 
Where copyright infringement ac¬ 
tion against publisher and printer 
of infringing work involved the same 
series of transactions, there were 
questions of law and fact common 
to both publisher and printer, and 
it was the combined effort of printer 
and publisher, who had contracted 
with printer to do the work, that 
placed the infringing book on the 
market, publisher and printer were 
properly Joined as defendants. 

U.S.—Sammons v. Larkin, D.C.Mass., 
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[ 38 F.Supp. 649, vacated on other 

grounds, C.C.A., Sammons v. Colo¬ 
nial Press, 126 F.2d 341. 
Subcontractor was a proper party 
defendant to suit on general contrac¬ 
tor’s statutory payment bond to re¬ 
cover balance due subcontractor’s 
subcontractor for labor and material 
furnished for construction of a pub¬ 
lic work. 

U.S.—^U. S. to Use of Par-Lock Ap- 
pllers of New Jersey v. J. A. J. 
Const. Co., D.C.Pa., 49 F.Supp. 85, 
affirmed, C.C.A., 137 F.2d 584. 
Attorney in fact 

In action to enjoin violation of 
Emergency Price Control Act and 
to recover damages, father who al¬ 
legedly was son’s attorney in fact 
to operate business involved, and did 
manage the business, was properly 
joined as a defendant. 

U.S.—Bowles V. Lecht, D.C.R.I., 68 
F.Supp. 988. 

Fraudulent sales of securities 

In suit to enjoin fraudulent sales 
of securities by use of mails, per¬ 
sons aiding and abetting sales were 
properly joined as defendants. 

U.S.—Securities and Exchange Com¬ 
mission V. Timetrust, Inc., D.C,Cal., 
28 F.Supp. 34. 

Bmployer and company assuming lia¬ 
bilities 

One bringing personal injury ac¬ 
tion under Federal Employers' Liabil¬ 
ity Act could Join as defendants the 
railroad company which was plain¬ 
tiff’s employer at time of accident 
and railroad company which since 
the accident allegedly acquired all 
assets and liabilities of first named 
railroad, and set forth grounds for 
alternate relief against defendants. 
U.S.—Flood V. Wheeling & Lake Erie 
Ry, Co., D.C.Ohio, 10 F.R.D. 393. 

97. Action for breach of contiract 
U.S.—Strickler Engineering Corp. v. 
Michael Flynn Mfg. Co., D.C.Pa., 23 
F.R.D. 12. 

Administrator and Individuals 

In action against county by admin¬ 
istrator and individuals to recover 
for death of deceased and for pain 
and suffering there was a misjoinder 
of parties plaintiff, as only the ad¬ 
ministrator was lawfully entitled to 
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improperly joined as defendants'^ in others. 

Automobile ozmers, drivers, and occupants. 
Where an action arising out of an automobile col¬ 
lision is brought in a federal court on the ground 
of diversity of citizenship, the Federal Rules of 
Civil Procedure, and not the law of the state in 
which the collision occurred, govern in determining 
whether the joinder of parties as codefendants is 
permissible.99 Under the Federal Rules of Civil 
Procedure, Rule 20, 28 U.S.C.A., the owner, or oper¬ 
ator, of an automobile and injured passengers may 
be properly joined as plaintiffs.i Passengers in an 
automobile colliding with a truck may sue the owner 
and the driver of the truck as joint tort-feasors.^ 


Plaintiff in an action for injuries resulting from 
the negligent operation of a truck has been permitted 
to join the owner of the truck as a defendant; but 
the question whether mere naked title to the truck 
imposes liability on the owner will not be determined 
merely on the motion for leave to join the additional 
defendant.3 

Corporations and officers and stockholders thereof. 
Former officers and directors of a corporation have 
been held properly joined as defendants in an action 
for fraud, negligence, and misconduct as joint tort¬ 
feasors;^ and joinder has been held proper in other 
actions involving corporations.^ In other circum- 


prosecute the action In either of its 
aspects. 

U.S.—Stevenson v. Richardson Coun¬ 
ty, Neb., D.C.Neb.. 9 F.R.D. 437. 
Employee 

D.C.—Moore v. Hechinger, 127 F.2d 
746, 75 U.S.APP.D.C. 391. 

Eabor orgranizatlon was not a 
proper party to action to compel ad¬ 
ministrator of veterans’ affairs to 
withdraw his decision denying claim 
of a veteran to readjustment allow¬ 
ances under Servicemen’s Readjust¬ 
ment Act. 

D.C.—International Union, United 
Auto., Aircraft and Agr. Implement 
Workers of America v. Bradley, D. 
C., 76 F.Supp. 394. 

98. Action against United States 
under Tucker Act 

U.S.—Lowe V. U. S„ D.C.N.J., 37 F. 
Supp. 817. 

Foreign Judgment as claim against 
estate 

Judgment creditor and administra¬ 
tor of estate of deceased Judgment 
debtor were the only proper parties 
to action to establish foreign Judg¬ 
ment as a claim against judgment 
debtor’s estate, and cause of action 
or claim should be dismissed as to 
all defendants except administrator. 
U.S.—American Surety Co. of New 
York V. Edwards & Bradford Lum¬ 
ber Co., D.C.Iowa, 67 F.Supp. 18. 
Partnership and individual 

Joinder of a partnership operating 
a lumber business and an Individual 
operating a gasoline business as de¬ 
fendants is not authorized. 

U.S.—Fleming v. Whittemore, D.C. 

N.T., 41 F.Supp. 767. 

Suit for deprivation of use of water 
U.S.—Nielson v. Utah Const. Co., C. 

C. A.Idaho, 104 F.2d 887. 

99. U.S.—Siebrand v. Gossnell, CA- 
Arlz., 234 F.2d 81. 

1. U.S.—Sporia v. Pennsylvania 
Greyhound Lines, C.C.A.Pa., 143 F. 
2d 105. 

Thomson v. United Glazing Co., 

D. C.N.Y., 36 F.Supp. 627—Middle- 


ton v. Coxen, D.C.Pa., 25 F.Supp. 
632. 

Smith V. Brown, D.C.Pa., 17 F.R. 
D. 39. 

2. U.S.—Siebrand v. Gossnell, C.A. 
Ariz., 234 F.2d 81. 

Anderson v. Kenosha Auto 
Transp., D.C.Minn., 6 P.R.D. 266, 
followed in 6 P.R.D. 266. 

3. U.S.—^Daily v. Dealer’s Transport 
Co., D.C.N.Y., 16 F.R.D. 666. 

4. U.S.—Wyoga Gas & Oil Corpora¬ 
tion V. Schrack, D.C.Pa., 27 F.Supp. 
35, opinion adhered to 29 F.Supp. 
682, appeal dismissed, C.C.A., Rit¬ 
ter V. Wyoga Gas & Oil Corpora¬ 
tion, 110 F.2d 524, certiorari denied 
61 S.Ct 29, 311 U.S. 669, 85 L.Ed. 
430. 

5. Suit for dissolution under anti¬ 
trust laws 

U.S.—^U. S. V. New England Fish Ex¬ 
change, D.C.Mass., 258 F. 732. 

Claims arising from same transac¬ 
tion 

Where claims of corporations 
which were sought to be added as 
additional parties plaintiff arose 
from precisely the same transaction 
as the claim of the individual plain¬ 
tiffs, and most, if not all, of the ques¬ 
tions of law and fact were common 
to all claims, and Joinder of corpo¬ 
rations in original action would have 
been entirely proper, motion to 
amend by adding corporations as ad¬ 
ditional parties plaintiff would be 
granted. 

U.S.—Seely v. Cleveland Wrecking 
Co. of Cincinnati, D.C.Pa., 16 F.R. 
D. 469. 

Xu actiou ou iudemulty agreemeuts, 
where surety alleged that defendant 
corporate principals were merely 
nominal entities for defendant in¬ 
dividual principals and that all de¬ 
fendants acted Jointly and severally 
in performance of contracts for 
which plaintiff became surety, claim 
asserted arose out of same transac¬ 
tion or occurrences, questions of law 
and fact common to all defendants j 
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were indicated, and all defendants 
were properly Joined. 

U.S.—^U. S. Guarantee Co. v. Moun¬ 
taineer Engineering Co., D.C.Pa., 12 
F.R.D. 620. 

truder provlsiou In Emergency 
Price Control Act imposing liability 
upon “any person’’ selling commodi¬ 
ty in violation of maximum price 
and provision defining “person” as 
corporation and its representatives, 
distilleries corporation and its offi¬ 
cers and directors who were alleged 
to have participated as corporation’s 
representatives in overceiling sales 
of whiskey and gin could be Joined 
as defendants in action to recover 
treble damages for such alleged 
sales. 

U.S.—^Brown v. Cummins Distilleries 
Corp., D.C.Ky., 68 F.Supp. 985. 

Suit by receiver 

Joinder of stockholders as plain¬ 
tiffs in suit by receiver to set aside 
decree allowing lien against assets 
of corporation held not fatal defect 
of parties plaintiff. 

U.S.—^Hanna v. Brictson Mfg. Co., C. 
C.A.S.D., 62 F.2d 139. 

Creditors’ bill for accounting 
against stockholders of federal joint 
stock land bank to enforce stock¬ 
holders’ liability held not bad for 
misjoinder of parties defendant. 

U.S.—Todd V. Russell, D.C.N.Z., 1 F. 
Supp. 788. 

Violation of trust agreement 
A complaint which alleged that 
one of defendants, as trustee, had vi¬ 
olated the trust of corporate stock by 
selling all or a part of the stock, and 
which sought, by injunction, to re¬ 
strain such defendant from selling 
any of the stock, to have him remov¬ 
ed as trustee, to have trust agree¬ 
ment construed, and to require him 
to render an accounting, stated cause 
of action against defendant who was 
alleged to be a trustee, and corpora¬ 
tion which had Issued corporate 
stock in question was a proper party ^ 
defendant. 

U.S.—Overly v. Overly, D.C.Pa., 4 F. 
B.D. 312. 
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stances, joinder has been held not authorized by the 
Federal Rules of Civil Procedure, Rule 20, 28 U. 
S.C.A.,® or without reference thereto.^ 

Knowledge of fraudulent acts. In a suit for fraud 
and conspiracy, defendants as to whom there is 
nothing to show any knowledge of any fraudulent 
acts are improperly joined.^ 

Principals and agents^ sureties, and guarantors. 
Under the Federal Rules of Civil Procedure, Rule 
20 (a), 28 U.S.C.A., the joinder of principal and 


agent is proper where the principaFs liability is 
predicated solely on the agency but it has also 
been held that the joinder of an agent for a dis¬ 
closed principal is improper.^® 

In particular situations, the joinder of a surety has 
been held proper^i or improper.12 

Under the Federal Rules of Civil Procedure, Rule 
20 (a), 28 U.S.C.A., the joinder of the principal 
obligor and the guarantor as defendants in the same 
action is permissible.^^ 


F. BRINGING IN NEW PARTIES; THIRD-PARTY PROCEEDINGS 


§117. In General 

Provision Is made under the Federal Rules of Civil 
Procedure relating to third-party practice for the bringing 
in of a third party by the defendant or by the plaintiff in 
case a counterclaim Is asserted against him. 

It is now an almost universal rule that a court 
may allow persons other than those before the court 
to be brought in as parties, to the end that sub¬ 
stantial justice may be done.^^ A controversy added 
by impleading another party must fall within some 
part of the substantive jurisdiction granted by the 
Constitution, since a procedural rule cannot extend 


the constitutional powers of federal courts.^^ 

Third-party practice in the federal courts is gov- 
emed^® or controlled,or provided for,i8 by the 
Federal Rules of Civil Procedure, Rule 14, 28 U.S.C. 
A. This Rule, authorizing third parties to be 
brought into the action, is derived from, or was 
drawn in view of. Admiralty Rules, Rule 56, 28 U. 
S.C.A., permitting a defendant to bring in a third 
party, provided the third party is liable to the de¬ 
fendant by way of contribution, indemnity, or other¬ 
wise for the claim made against him;^^ it was also 


6. Actions for 'breaoli of contract 
and conspiracy 

Under the Rule, a plaintiff could 
not maintain an action ag-ainst a cor¬ 
poration for breach of contract and 
in the same proceeding maintain an 
action for conspiracy to Induce the 
alleged breach against another cor¬ 
poration and the individuals who 
were the stockholders and officers of 
both corporations. 

U.S.—Carl Gutmann & Co. v, Rohrer 
Knitting Mills, D.C.Pa., 86 F.Supp. 
506. 

7. Statute of Uxoltations; divest¬ 
ment of jurisdiction 

Where prior motion to substitute 
domestic corporation as defendant 
had been denied, statute of limita¬ 
tions had run against such corpora¬ 
tion, and naming such corporation as 
party defendant would divest federal 
court of jurisdiction, plaintiff was 
not entitled to have such corporation 
named as an additional party defend¬ 
ant. 

U.S.—^Blum V. Postal Telegraph, D.C. 
Pa., 60 F.Supp. 237. 

8. U.S.—Shultz V. Manufacturers & 
Traders Trust Co., D.C.N.T., 1 F.R. 
D. 53. 

9. U.C.—^Bailey v. Zlotnick, 133 P.2d 
35, 77 U.SApp.D.C. 84. 

10. U.S.—Gallagher v. Merrltt- 
Chapman & Scott Corp., D.C.M.T., 
86 F.Supp. 10. 


11. In action against seller of se¬ 
curities for fraud, joinder of surety 
as a defendant may be permitted. 
U.S.—Citizens Bank of Ashville v. 

Cameron & Co., D.C.Ohlo, 40 F. 
Supp. 1002, affirmed, C.C.A., Na¬ 
tional Surety Corporation v. Citi¬ 
zens Bank of Ashville, 184 P.2d 
888 . 

Action for breach of subcontract 
Where surety company was, by 
terms of bond, liable jointly and sev¬ 
erally with subcontractor on con¬ 
tract, surety company was a proper 
party to action for breach of sub¬ 
contract within Federal Rule on per¬ 
missive joinder of parties and could 
be added by court in accordance with 
Rule on misjoinder and nonjoinder 
of parties. 

U.S.—^Delia Plastering Co. v. U. H. 
Dave, Inc., D.C.Ohio, 11 P.R.D. 304. 

12. Action by depositor against 
bank 

Complaint, filed by bank depositor 
on which forged checks had been is¬ 
sued, containing no allegations of 
negligence on part of bank or of any 
other eciultles that might exist in 
favor of surety, which had paid de¬ 
positor extent of its loss, did not set 
forth equities in surety’s favor out¬ 
weighing those in favor of bank upon 
which surety could recover, and 
therefore surety could not be joined 
as party plaintiff In action by depos¬ 
itor against bank. 

U.S.—^McNeil Const. Co. v, Livingston 
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State Bank, D.C.Mont., 160 F.Supp. 
809. 

13. U.S.—^Minneapolis Brewing Co. 
V. Merritt, D.C.N.D., 143 F.Supp. 
146. 

14. U.S.—^First Nat. Bank in Greens- 
burg V. M & G Convoy, Inc., D.C. 
Pa., 102 F.Supp. 494. 

Magee v. McNany, D.C.Pa., 10 F. 
R.D. 5. 

Ousting court of jurisdiction 

Plaintiff’s motion to add particular 
person as party defendant was denied 
where granting it would oust court 
of its diversity jurisdiction. 

U.S.—La Salle v. Firestone Tire & 
Rubber Co., D.C.N.T., 146 F.Supp. 
376. 

15. U.S.—Soderberg v. Atlantic 
Lighterage Corporation, C.C.A.N.T., 
19 F.2d 286, certiorari denied At¬ 
lantic Lighterage Co. v. Soderberg, 
48 S.Ct. 37, 275 U.S. 542, 72 L.Ed. 
416. 

16. U.S.—Wolfe V. Johnson, D.C.W. 
Va., 21 F.R.D. 280—Thompson v. 
Temple Cotton Oil Co., D.C.Ark., 2 
F.R.D. 373. 

17. U.S.—Birdsong v. General Mo¬ 
tors Corp., D.C.Pa., 99 F.Supp. 163. 

18. U.S.—U. S. V. Yellow Cab Co., 
Pa., 71 S.Ct. 399, 340 U.S. 543, 95 
L.Ed. 523—Capital Transit Co. v. 

U. S., D.C., 71 S.Ct. 399, 340 U.S. 
543, 95 L.Ed. 523. 

19. U.S.—Atlantic Coast Line R. Co. 

V. U- S. Fidelity A Guaranty Co., 



FEDERAL CIVIL PROCEDURE § 117 


35A C. J. S. 

drawn in view of third-party practice in some of the 
states,and possibly English third-party practice.^i 

The Rule is a reform in federal procedure it 
has been characterized as clear, concise, compre¬ 
hensive, and complete.23 As originally enacted, it 
was so worded as to permit a defendant to implead 
a third party “who is or may be liable to him or to 
the plaintiff for all or part of the plaintiff's claim;" 
this proved unworkable, 2 4 hence, by the amendment 
of Dec. 27, 1946, effective March 19, 1948, the Rule 
was amended by the omission of the words “or to 
the plaintiff, so that under the Rule as amended 
only a person who is secondarily liable may be 
brought in, and not one who is primarily liable to 
plaintiff.25 The basic theory of the Rule is that the 
same aggregate or core of facts may give rise not 
only to rights in plaintiff against defendant, but also 


to rights in defendant against third parties, 2 3 de¬ 
fendant's right against the third party being merely 
the outgrowth of the same aggregate or core of facts 
which is determinative of plaintiff's claim.27 Prior 
to the amendment, there were a number of conflict¬ 
ing decisions which were in part due to the wording 
of the Rule; the amendment clarified one difficulty 
which was encountered by the courts, but third-party 
practice continues to be one of the most difficult 
of the procedural rules.2S 

The bringing in of additional parties under the 
Federal Rules of Civil Procedure, Rule 13, 28 U. 
S.C.A., relating to counterclaims and cross claims, 
is discussed infra. 

For the invocation of Rule 14, it is essential that 
the proposed additional defendant not already be a 
party to the action ;29 and one already a party need 


D.C.Ga., 52 P.Supp. 177—^Balcoff v. 
Teagarden, D.C.N.Y., 36 P.Supp 

224—Grim v. Lumbermens Mut. 
Casualty Co., D.C.D.C., 26 P.Supp 
716. 

Thomas v. Cranston, D.C.N.T., 2 
P.H.D. 270, affirmed, C.C.A., Brown 
V. Cranston, 132 P.2d 631, 148 A.L. 
R. 1178, certiorari denied Cranston 
V. Thompson, 63 S.Ct. 1028, two 
cases, 319 U.S. 741, 87 L.Bd. 1698. 
D.C.—General Taxicab Ass*n v. 
O’Shea, 109 P.2d 671, 71 App.D.C. 
327. 

Bringing in new parties in admiral¬ 
ty see Admiralty § 102. 

20. U.S.—^Atlantic Coast Line R. Co. 
V. U. S. Fidelity & Guaranty Co., 
D.C.Ga., 52 P.Supp. 177. 

21. U.S.—^Atlantic Coast Line R. Co. 
V. U. S. Fidelity & Guaranty Co., 
supra. 

22. U.S.—Spring Hill Dairy Co. v. 
Elswick, D.C.Ky., 20 P.R.D. 397. 

Important procedural reform 
U.S.—Baltimore & O. R. Co. v, Saun¬ 
ders, C.C.A.W.Va., 169 P.2d 481. 

23. Va.—Masters v. Hart, 66 S.B.2d 
205, 189 Va. 969. 

24. U.S.—^Wolfe V. Johnson, D.C.W. 
Va., 21 P.R.D. 280. 

25. U.S.—Dery v. Wyer, C.A.N.T., 
265 P.2d 804—Palls Industries, Inc. 
V. Consolidated Chemical Indus¬ 
tries, Inc., CA.La., 258 P.2d 277— 
Ford Motor Car v. Milby, C.A.Va., 
210 P.2d 137. 

Wolfe V. Johnson, D.C.W.Va., 21 
P.R.D. 280—Hume v. Trapp, D.C. 
Ind., 20 P.R.D. 91—Ross v. Erie R. 
Co., D.C.Pa., 18 P.R.D. 9—Murtagh 
V. Phillips Waste Oil Pick-Up & 
Road Oiling Service, Inc., D.C. 
Mich., 17 P.R.D. 496—Young v. At¬ 
lantic Refining Co., D.C.Ohio, 9 P. 
R.D, 491. 

D.C.—Liberty Mut. Ins. Co. v. Val- 
lendingham, D.C., 94 P.Supp. 17. 

35A C.J.S.—12 


Notes of Advisory Committee on 
Amendments to Rules, 28 U.S.C.A. 
following Rule 14. 

Liability of third party generally see 
infra § 120. 

“This rule was amended in 1946 to 
eliminate the contingency with re¬ 
spect to possible liability to the 
plaintiff.” 

U.S.—Dyke v. Sechrist, D.C.Md., 21 
P.R.D. 240, 241, appeal dismissed, 
C.A., 266 F.2d 881. 

Proposed amendment discussed 
U.S.—^Bull V. Santa Pe Trail Transp. 
Co., D.C.Neb., 6 P.R.D. 7. 

26. U.S.—^Dery v. Wyer, C.A.N.Y., 
266 P.2d 804. 

27. U.S.—^Dery v. Wyer, supra. 

28. U.S.—^Loveless Mfg. Co. v. Road¬ 
way Exp., D.C.Okl., 104 P.Supp. 

I 809. 

29. U.S.—L. G. Defelice & Son, Inc. 
V. Globe Indem. Co., D.C.N.Y., 23 
P.R.D. 276—Rosalis v. Universal 
Distributors, Inc., D.C.Conn., 21 P. 
R.D. 169—^Horton v. Continental 
Can Co., D.C.Neb., 19 P.R.D. 429— 
Smith V. Brown, D.C.Pa., 17 P.R.D. 
39—^Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co„ D.C.Neb., 13 
P.R.D, 146—Chevassus v. Harley, 
D.C.Pa., 8 P.R.D. 410—Atlantic 
Nat. Bank of Jacksonville v. First 
Nat. Bank of Kingston, D.C.Pa., 7 
P.R.D. 673—^Kerna v. Trucking, 
Inc., D.C.Pa., 3 P.R.D. 196. 

Party named but not served 
Where third-party defendant had 
been named as a party defendant in 
the original complaint, but not serv¬ 
ed, he was not a party to the action 
for purposes of Rule, and he could 
be served with a third-party com¬ 
plaint. 

U.S.—Behar v. Savard, D.C.N.Y., 21 
P.RD. 367. 
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Voluntary dismissal as to oodefend- 
ant 

Where plaintiff obtains a voluntary 
dismissal of his action as to one of 
the codefendants named in complaint, 
party against whom complaint is 
dismissed can subsequently be 
brought in under accepted third-par¬ 
ty practices. 

U.S.—Behar v. Savard, supra. 
Plaintiff as third party; severance 

(1) Plaintiffs in the action may 
not be impleaded as third-party de¬ 
fendants. 

U.S.—Kurls V. Pepper Poultry Co., D. 

C.N.Y., 2 P.R.D. 361. 

(2) Where persons having sepa¬ 
rate claims join as coplaintifPs, and 
defendant wishes to file third-party 
complaint against one of plaintiffs to 
seek to hold him liable for all or 
part of other plaintiff’s claim against 
defendant, proper procedure is grant¬ 
ing of severance of action on appli¬ 
cation of defendant, who may there¬ 
after join plaintiff in one of severed 
actions as additional defendant in re¬ 
maining action. 

US.—Smith V. Brown. D.C.Pa., 17 P. 

R.D. 39—Chevassus v. Harley, D.C. 

Pa., 8 P.R.D. 410. 

(3) In automobile collision case in 
which driver and his two passengers 
were joined as plaintiffs, defendant 
was entitled to order severing driv¬ 
er’s cause of action from that of 
passengers, in order that driver 
might be joined as an additional de¬ 
fendant to passengers’ actions on 
theory that he was either solely or 
jointly responsible for the accident. 
U.S.—^Jacobson v. Shober, D.C.Pa., 7 

P.R.D. 663. 

(4) Severance held proper. 

U.S.—Zutt V. Blatt, D.C.Pa., 13 P. 

R.D. 3. 

(6) Denial of severance in such 
circumstances held abuse of discre¬ 
tion. 
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not be made a party under a new title or style.^® 
One seeking to take advantage of the Rule as a de¬ 
fendant must in fact be such.^i 

The right to bring in third parties is permissive,32 
not obligatory;33 a defendant having a right to 
implead a third party is not required to do so.34 

The bringing in of a third-party defendant is 
not precluded by the fact that plaintiff may have 
no right of action against the person sought to be 
brought in, 3 5 or, although having such right, has 
failed to assert it,3® or has not presented a claim 
against the third-party defendant,37 or has given 
a release,38 or does not seek, or show any intention 
of seeking, relief from such person,39 or that anoth¬ 
er action is pending in another court between the 


same parties for the same relief,^® or that the person 
sought to be made a third-party defendant has been 
previously impleaded in such action,^i or that de¬ 
fendant is, by reason of bringing in a third party, 
prejudiced before a jury which are permitted to 
know that such defendant is insured and the 
question of defendant’s insurance has been held im- 

material.43 

On a motion to bring in third-party defendants, 
the court will weigh the fact that the trial of de¬ 
fendant’s claim together with plaintiff’s claim will 
delay and prolong somewhat the trial of plaintiff’s 
claim against the saving in the time of the court in 
trying one case instead of two, thus avoiding both 
circuity of action and a duplication of work.^^ De- 


TJ.S.—Sporia v. Pennsylvania Grey¬ 
hound Lines, C-C^Pa., 143 F.2d 
105. 

(6) In action by truck owner and 
another as bailee of contents to re¬ 
cover for loss of truck and contents 
in an accident allegedly resulting 
from defendant’s negligence, defend¬ 
ant was not entitled to a severance 
in order to bring in truck owner and 
bailee as defendants, since they were 
already parties as plaintiffs and Rule 
14 <a) only provides for bringing in 
parties who are not already parties 
to the action. 

U.S.—^Kerna v. Trucking, Inc., D.C. 
Pa., 8 F.R.D. 195. 

(7) Where third-party defendant, 
brought into action by original de¬ 
fendant, desired relief against origi¬ 
nal plaintiff, third-party defendant 
should have proceeded by use of 
counterclaim, and not by filing a 
third-party complaint naming origi¬ 
nal plaintiff as additional third-par¬ 
ty defendant. 

U.S.—^Atlantic Nat. Bank of Jackson¬ 
ville V. First Nat. Bank of Kings¬ 
ton, D.C.Pa., 7 F.R.I). 573. 

(8) Where driver, owner, and oc¬ 
cupants of automobile brought ac¬ 
tions against trolley company for 
damages and personal injuries and 
for wrongful death of one occupant, 
bringing in of driver as third-party 
defendant did not make driver a de¬ 
fendant as against the other original 
plaintiffs, but only as against the 
trolley company as third-party plain¬ 
tiff. 

U.S.—Smith V. Philadelphia Transp. 
Co., CJL.Pa., 173 F.2d 721, certiorari 
denied 70 S.Ct. 63, 338 U.S. 819, 94 
L.Ed. 497, and Philadelphia Transp. 
Co. V. Sterner, 70 S.Ct. 63, 338 U.S. 
819, 94 L.Ed. 497. 

Party defendant 

However, it has also been held that 
the fact that a litigant is named as a 
party defendant and, consequently. 


is answerable to plaintiff does not 
prevent such litigant from becoming 
a third-party defendant through the 
complaint of a codefendant and again 
being made answerable to original 
plaintiff. 

U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., D.C.La., 62 F. 
Supp. 632. 

30. U.S.—^Horton v. Continental Can 
Co., D.C.Neb., 19 P.R.D. 429. 

Other resources in pleading avail¬ 
able 

U.S.—^Horton v. Continental Can Co., 
supra. 

31. Bnyer answering libel 
Having appeared in action and hav¬ 
ing answered libel, in which govern¬ 
ment claimed that merchandise was 
forfeited to it because, in violation of 
law, a false “shipper’s export decla¬ 
ration” had been filed by seller, buy¬ 
er was, to all intents and purposes, 
a defendant entitled to file third-par¬ 
ty complaint against seller. 

U.S.—U. S. V. Paraffin Wax, 2266 

Bags, D.C.N.T., 141 F.Supp. 402. 

32. U.S.—City of Gretna v. Defense 

Plant Corp., C.C.A.La., 159 P.2d 

412. 

33. U.S.—City of Gretna v. Defense 

Plant Corp., C.C.A.La., 169 P.2d 

412. 

McPherrln v. Hartford Fire Ins. 
Co., D.C.Neb., 1 F.R.D. 88. 

34. U.S.—City of Gretna v. Defense 

Plant Corp., C.C.A.La., 169 F.2d 

412. 

“It is clear that said Rule 14 con¬ 
fers upon a defendant the right to 
bring additional defendants which 
he may exercise or ignore as he sees 
fit. It was not the intent of the Leg¬ 
islature in promulgating the Rules to 
defeat substantive rights in a case 
where there has been an election not 
to utilize such right.” 

U.S.—^Union Paving Co. v. Thomas, 
D.C.Pa., 9 P.R.D. 612, 613. 
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35. U.S.—^Burris v. American Chicle 
Co., D.C.N.T., 29 F.Supp. 773. 

36. U.S.—Schott V. Colonial Baking 
Co., D.C.Ark., Ill F.Supp. 13. 

37. U.S.—Horan v. Pope & Talbot, 
Inc., D.C.Pa., 115 F.Supp. 32. 

38. U.S.—Schott V. Colonial Baking 
Co., D.C.Ark., Ill F.Supp. 13. 

39. U.S.—Sklar v. Hayes, D.C.Pa.. 1 
F.R.D. 415. 

Stating cause of action in original 
complaint 

That the original complaint is not 
directed against third-party defend¬ 
ants, does not preclude their being 
brought into the action. 

U.S.—^Morrell v. United Air Lines 
Transport Corporation, D.C.N.Y., 29 
F.Supp. 757. 

40. U.S.—^Falcone v. City of New 
York, D.C.N.Y., 2 F.R.D. 87. 

41. U.S.—^Falcone v. City of New 
York, supra. 

Previously impleaded in state court 
action 

U.S.—Falcone v. City of New York, 
supra. 

42. U.S.—Tullgren v. Jasper, D.C. 
Md., 27 F.Supp. 413. 

Rosalie v. Universal Distribu¬ 
tors, Inc., D.C.Conn., 21 P.R.D. 169. 
Common knowledge of insurance 
However, in action against taxicab 
company and driver for injuries, it 
was not prejudicial to make driver's 
insurance company a third-party de¬ 
fendant, in view of fact that it was 
common knowledge that law required 
taxicab operators to carry liability 
insurance and display insurance 
stickers. 

D.C.—Jenkins v. Black & White Cab 
Co., D.C., 15 F.R.D. 6. 

43. U.S.-^eub v. B/G Foods, D.C. 
Minn., 2 P.R.D. 238. 

44. U.S.—Bernstein v. N. V. Neder- 
landsch Amerlkaansche Stoom- 
vaart-Maatschappij, D.C.N.Y., 6 F. 
R.D. 297. 
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fendant will not be permitted to bring in a third- 
party defendant when the effect of doing so would 
be to complicate the procedure, delay trial, and add 
expense to the litigation.45 

The fact that defendant himself may have sus¬ 
tained damages as a result of the alleged negligence 
of the proposed third-party defendant does not give 
defendant the right to implead such third party 
and a defendant employer has not been permitted 
to invoke the rule, so as to bring in his employee, 
where the employer knows that he will never suffer 
any financial loss because of the employee’s wrong¬ 
ful act.47 A provision of the Sherman Anti-Trust 
Act, 15 U.S.C.A. § S, permitting joinder of all per¬ 
sons where the ends of justice require applies only 
to anti-trust suits brought by the United States, and 
cannot be relied on by third-party plaintiffs.^ 8 

A third-party defendant brought into the litiga¬ 
tion by the voluntary act of defendant has all of 
the rights, as against defendant, that he would have 
had if defendant had been plaintiff in an action 
against the third-party defendant as defendant.'*9 A 
third party cannot be called on to defend an action 
where his showing himself not to be liable will not 
necessarily result in a judgment in favor of a party 
asking him to defend.®® In an action involving 
rights in a fund, impleaded defendants are entitled 
to have the court determine the validity of their 
claims to the fund.®i 

A foreign corporation doing business within the 
state may be impleaded by a defendant.®^ A do¬ 
mestic corporation being sued in a federal court may 
implead as a third-party defendant a foreign cor¬ 


poration not licensed to do business in the state, 
where the jurisdictional and venue requirements to 
support the motion to implead are imquestioned.s® 

Replevin, In a simple action of replevin, or a 
mere replevin suit, wherein the gist of the action is 
the right to possession of personal property, there 
is no place, or basis for a third-party proceeding 
or adjudication.®^ 

Prior to the effective date of the Federal Rules 
of Civil Procedure, it was held that federal courts, 
being of limited jurisdiction, in an action based on 
diversity of citizenship had no jurisdiction of third 
persons sought to be impleaded as defendants where 
they were residents of the same state as plaintiff.®® 
Under the Conformity Act and state statute author¬ 
izing such procedure, new parties were, under cer¬ 
tain circumstances, permitted to be brought in on 
proper application of one of the original parties;®® 
persons not within the contemplation of such stat¬ 
ute could not, however, be brought into the action,®7 
nor was a defendant who was properly sued in the 
federal court entitled to bring in another party to 
determine a controversy between the original and 
proposed defendant as to which the federal court 
had no jurisdiction, there being no diversity of citi¬ 
zenship and no federal statute or constitutional 
question involved.®® 

Under Rev.St § 948, Comp. St. § 1580, it was 
discretionary with the federal district court to add 
new parties plaintiff after the evidence had closed;®® 
and under former Judicial Code § 57, a court was 
held to have power to bring in a virtual defendant 


45. U.S.—McPherrln v. Hartford 
Fire Ins. Co., D.C.Neb., 1 F.R.D. 88. 

AdjoununeiLt of trial beyond term 
The fact that allowance of defend¬ 
ant’s motion to bring in third persons 
as third-party defendants would ne¬ 
cessitate the adjournment of trial be¬ 
yond the term, was sufficient to deter 
court from granting the motion. 
U.S.—Bull V. Santa Fe Trail Transp. 
Co., D.C.Neb., 6 F.R.D. 7. 

46. U.S.—-Murtagh v. Phillips Waste 
Oil Pick-Up & Road Oiling Service, 
Inc., D.C.Mich., 17 F.R.D. 496. 

47. U.S.—^Buchholz v. Michigan Mo¬ 
tor Freight Lines, Inc., D.C.Mich., 
19 F.R.D. 407. 

48. U.S.—^Kohn v. Teleprompter 

Corp., Tele-Q Corp., D.C.N.Y., 22 F. 
R.D. 269. 

49. U.S.—Bernstein v. N. V. Neder- 
landsche-Amerikaansche Stoom- 
vaart-MaatschapplJ, D.C.N.T., 16 F. 
R.D. 32. 

50. U.S.—^Farm Bureau Mutual Au¬ 
tomobile Ins. Co. V. Hammer, C.A. 


Va., 177 F,2d 793, certiorari denied 
Beverage v. Farm Bureau Mutual 
Automobile Ins. Co., 70 S.Ct. 575, 
339 U.S. 914, 94 LEd. 1339. 

Northwestern Nat. Cas. Co. v. 
Bettinger, D.C.Minn., Ill F Supp. 
611, affirmed. C.A., 213 F.2d 200, 
certiorari denied 75 S.Ct. 80, 348 
U.S. 866, 99 L.Ed. 674. 

51. xj.S.—U. S. V. New York Trust 
Co., D.C.N.Y., 76 F.Supp. 683. 

52. U.S.—^D1 Trapani v. M. A. Hen¬ 
ry Co., D.C.N.Y., 7 F.B.D. 123. 

Diversity of citizenship 

(1) Where citizen of New Jersey 
sued, in federal district court sitting 
in Pennsylvania, a Delaware corpo¬ 
ration for negligent injury in Dela¬ 
ware, defendant could properly main¬ 
tain third-party complaint against 
New York corporation admitted to do 
business in Pennsylvania. 

U.S.—Carlisle v. S. C. Loveland Co., 
C.A.Pa., 176 P.2d 418. 

(2) Jurisdiction and venue gener¬ 
ally see Infra § 122. 
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53. U.S.—^Devens v. M. A. Henry 
Co., D.C.N.Y., 8 F.R.D. 368. 

54. U.S.—Commercial Credit Corp. 
V. Heotis, D.C.MO., 10 P.R.D. 187. 
The reason is that at common law 

even a counterclaim could not be in¬ 
terposed in a replevin suit. 

U.S.—Commercial Credit Corp. v. 
Heotis, supra. 

65. U.S.—^Haarlem Terminals v. 
Moehlenpah, D.C.N.Y., 43 P.2d 205. 

66. U.S.—Lowry & Co. v. National 
City Bank of New York, D.C.N.Y., 
28 F.2d 895. 

57. U.S.—^Willing v. Pennsylvania 
Co. for Insurances on Lives and 
Granting Annuities, D.C.Pa., 21 F. 
Supp. 233. 

58. U.S.—Sperry v. Keeler Trans¬ 
portation Line, D.C.N.Y., 28 F.2d 
897. 

59. U.S.—Curtis v. North American 
Indian, Inc., C.C.AL.Wash., 277 F. 
909. 
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in a suit for the construction of a will.®® Practice 
under a state statute as to the joinder of new par¬ 
ties was immaterial in a suit on the equity side of 
a federal court. A revivor statute construed to 
permit a federal court, in a pending suit after the 
death of a defendant who appeared in the cause, 
to bring in, by scire facias, defendant’s executor, 
appointed in another state, was held constitution- 

al.®2 

§ 118. Purpose and Construction of Rule in 
General 

The purpose of Rule 14 is to avoid circuity of action 
and multiplicity of suits, and it should be liberally con¬ 
strued to effectuate Its purpose. It is a Rule of proce¬ 
dure, and does not affect substantive rights. 

Rule 14 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., was adopted for the purpose of extend¬ 
ing, with some modifications, into the civil procedure 


of the district courts of the United States the prac¬ 
tice in respect of impleading third parties, of the 
federal admiralty courts, of certain state courts, and 
of the English courts,®® and sought the same gen¬ 
eral objectives as Admiralty Rules, Rule 56, 28 U. 
S.C.A.®^ Rule 14 was formulated and adopted in 
keeping with the purpose of all the Federal Rules of 
Civil Procedure, to simplify and expedite proce¬ 
dure,®® or to liberalize and simplify it.®® It is said 
to have been promulgated not only for the purpose 
of serving litigants, but as a wise exposition of pub¬ 
lic policy.® 7 

The purpose of the Rule is to accomplish in one 
proceeding the adjudication of the rights of all per¬ 
sons concerned in the controversy,®® to reduce,®® 
expedite,*^® or facilitate'^! litigation, to avoid delay,*^® 
unnecessary costs'^® or expense,'^^ and labor,to 
save the time of the courts, juries, parties, and wit¬ 
nesses,'^® and to prevent the necessity of trying 


60. TJ.S.—^Dahlgren v. Pierce, C.CA. 
Ohio. 263 F. 841. 

61. U.S.—^Irving Trust Co v. Marine 
Midland Trust Co. of New York, 
D.C.N.T., 47 F.2d 907. 

62. U.S—^Plimpton v. Mattakeunk 
Cabin Colony, D.C.Conn., 6 F Supp 

72. 

63. D.C.—General Taxicab Ass’n v. 
O'Shea. 109 F.2d 671, 71 App.D.C. 
827. 

64. U.S.—Jones v. Waterman S. S. 
Corp., C.C.A.Pa., 155 F.2d 992. 

Russell, Poling & Co. v. U. S., 
D.C.N.Y., 140 F.Supp. 890. 

65. U.S.—^McPherrin v. Hartford 
Fire Ins. Co., D.C.Neb., 1 F.R.D. 
88 . 

N.C.—Corpus Juris Secundum qiuoted 
at length in Jocle Motor Lines v. 
Johnson, 67 S.E 2d 388, 390, 231 N. 

C. 367. 

Presentation and accrual of rights 
The Rule referred to in the text ex¬ 
pedites the presentation, and may 
accelerate the accrual, of certain 
rights. 

U.S.—^Metzger v. Breeze Corporation, 

D. C.N.J., 37 F.Supp. 693. 

All phases of controversy in one ac¬ 
tion 

Rule was designed to expedite liti¬ 
gation by bringing all phases of a 
controversy into one action for final 
determination. 

U.S.—^Piedmont Interstate Fair Ass'n 
V. Bean, C,A.S.C., 209 F.2d 942. 

66. U.S.—^Falls Industries, Inc. v. 
Consolidated Chemical Industries, 
Inc.. C.A.La., 258 F.2d 277. 

67. U.S.—Jordan v. Stephens, D.C. 
Mo., 7 F.R.D. 140. 

63. U.S.—U. S. V. Acord, C.A.Okl., 
209 F.2d 709, certiorari denied 74 
S.Ct. 786, 347 U.S. 976, 98 L.Ed. 


1116—Glens Falls Indem. Co. v. 
Atlantic Bldg. Corp., C.A.S.C., 199 
F.2d 60. 

Gray v. Hartford Accident & In¬ 
demnity Co., D.C.La., 31 F.Supp. 
299. 

Behar v. Savard, D.C.N.Y., 21 F. 
R.D. 367—^Miller v. Hano, D.C.Pa., 
8 F.R.D. 67—^Jordan v. Stephens, 
D.C.Mo., 7 F.R.D. 140—^Anderson v. 
Kenosha Auto Transp., Inc., D.C. 
Minn., 6 F.R.D. 266, followed in 6 
F.R.D. 266—O’Neill v. American 
Export Lines, D.C.N.Y., 6 F.R D. 
182—Jeub V. B/G Foods, D.C.Minn., 
2 F.R.D 238. 

N.C.—Jocie Motor Lines v. Johnson, 
67 S,E,2d 388, 231 N.C. 367. 
Belated controversy 

The Rule does not have for its 
purpose the bringing into an action 
of any controversy which may liave 
some relation with it. 

U.S—^American Zinc Co. of Ill. v. H. 
H. Hall Const. Co., D.C.I11., 21 F.R. 
D. 190. 

69, U.S.—Falls Industries, Inc., v. 
Consolidated Chemical Industries, 
Inc., C.A.La., 258 F.2d 277. 

Braun v. Hecht Co., D.C.N.Y., 21 
F.R.D. 391. 

Avoidance of unnecessary duplication 
of litigation 

U.S.—Dyke v. Sechrist, D.C.Md., 21 
F.R.D. 240, appeal dismissed, C.A., 
256 F.2d 881. 

Actions which should be tried togeth¬ 
er 

The purpose of the Rule is to avoid 
two actions which should be tried to¬ 
gether. 

U.S.—Davis V. Associated Indemnity 
Corporation, D.C.Pa., 56 F.Supp. 
641, appeal dismissed, O.C.A., 150 
F.2d 1006. 


V. American Emp. Ins. Co., D C. 
Neb., 14 F.R.D. 414. 

71- U.S.—^Jordan v. Stephens, D.C. 
Mo., 7 F.R.D. 140. 

72- U.S.—^Baltimore & O. R. Co. v. 
Saunders, C.C.A.W.Va., 159 F.2d 
481. 

Stahlberg v. Hannifin Corpora¬ 
tion, D.C.N.Y., 167 F.Supp. 290. 

Spring Hill Dairy Co. v. Els wick, 
D.C.Ky., 20 F.R.D. 397—-Welder v. 
Washington Temperapce Ass’n, D. 
C.Minn., 16 P.RD. 18—Lee’s, Inc. 
V. Transcontinental Underwriters 
of Transcontinental Ins. Co., D.C. 
Md., 9 P.R.D. 470. 

73. U.S.— I>ery v. Wyer, CA..N.Y,, 
266 P.2d 804. 

Gersich v. London & Lancashire 
Indem. Co. of America, D.C.Wis., 12 
F.R.D. 83—^Jordan v. Stephens, D. 

C. Mo, 7 P.RD. 140. 

D.C.—Jenkins v. Black & White Cab 
Co.. D.C., 16 F.R.D. 6. 

74. U.S.—Stahlberg v. Hannifin Cor¬ 
poration, D.C.N.Y., 157 F.Supp. 290. 

U. S. V. Dobrowolski, D.C.Md., 16 
F.R.D. 134—Gersich v. London & 
Lancashire Indem. Co. of America, 

D. CWis., 12 P.R.D. 83—Lee’s, Inc. 
V. Transcontinental Underwriters 
of Transcontinental Ins. Co., D.C. 
Md., 9 F.R.D. 470—^Jordan v. Ste¬ 
phens, D.C.Mo., 7 P.R.D. 140— 
Jeub V. B/G Poods, D.C.Minn., 2 P. 
RD. 238. 

75- U.S.—Gersich v. London & Lan¬ 
cashire Indem. Co. of America, D. 

C. Wis., 12 P.RD. 83—Jordan v. 
Stephens, D.C.Mo., 7 F.R.D. 140. 

76. U.S.—Dery v. Wyer, CJI.N.Y., 
266 F.2d 804. 

U. S. V. Dobrowolski, D.C.Md., 16 
F.R.D. 134—Gersich v. London & 
Lancashire Indem. Co. of America, 

D. C.Wis., 12 F.RD. 83—Lee’s, Inc. 


70- U.S.—^Elgin Co-op. Credit Ass’n 
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several related claims in different lawsuits and to 
enable all of them to be disposed of in one actionJ^ 
As otherwise expressed, the purpose or object of 
such Rule is to avoid circuity of action or needless 


multiplicity of suits or trials, and to adjust in a 
single suit the several phases of the same contro¬ 
versy as it affects the parties.'^s 

The Rule is a rule of procedure it does not 


V. Transcontinental Underwriters 
of Transcontinental Ins. Co, D.C. 
Md., 9 F.R.D. 470—Fruit Growers 
Co-op. V. California Pie & Baking 
Co., D.CN.T., 2 F.R.D. 415—Jeub v. 
B/G Foods, D.C.Minn., 2 F.R.D. 238. 
D.C.—Jenkins v. Black & White Cab 
Co., D.C., 15 F.R.D. 6. 

77. U.S.—^Dery v. Wyer, C.A.N.T., 
266 F.2d 804—^U. S. v. Acord, C.A. 
Okl., 209 F.2d 709, certiorari denied 
74 S.Ct. 786, 347 U.S. 975, 98 L.Bd. 
1115. 

Axton-Pisher Tobacco Co. v. 
Ziffrin Truck Lines, D.C.Ky., 36 F. 
Supp. 777, affirmed, C.C.A., Ziffrin 
Truck Lines v. Axton-Fisher To¬ 
bacco Co., 126 F.2d 476. 

Rao V. Parking Associates Corp., 
D.C.N.T., 20 F.R.D. 147—^Falcone 
V. City of New York, D.C.N.Y., 2 F. 
R.D. 87, 90. 

N.C.—Jocie Motor Lines v. Johnson, 
57 S.B.2d 388, 231 NC. 367. 
Principal purpose of Rule is to 
dispose of all related matters in one 
litigation and to avoid unnecessary 
trials and duplication of evidence. 
U.S.—Lane v. Celanese Corp. of 
America, D.C.N.Y., 94 F.Supp. 628. 
Disposal of entire related litigation 
The purpose of the Rule is to ef¬ 
fectively dispose of the entire related 
litigation in a suit which is properly 
before the court. 

U.S.—Liverseed v. Mariani, D.C. 
Minn, 12 F.R.D. 69. 

A main purpose of third-party 
proceedings under Rule is to allow 
all claims growing out of the same 
transaction to be consolidated and 
treated in one proceeding and thus 
to eliminate many separate suits in¬ 
volving most of the same facts and 
contentions. 

U.S.—McGrath v. Lund’s Fisheries, 
Inc., D.C.Del., 170 F.Supp. 173. 

78. U.S.—American Fidelity & Cas. 
Co. V. Greyhound Corp., C.A.Fla., 
232 F.2d 89—Thomas v. Malco Re¬ 
fineries, C.A.N.M., 214 F.2d 884— 
Waylander-Peterson Co. v. Great 
Northern Ry. Co., C.A.Minn., 201 
F.2d 408, 37 A.L.R.2d 1399—Glens 
Falls Indem. Co. v. Atlantic Bldg. 
Corp., C.A.S.C., 199 F.2d 60—Blair 
V. Cleveland Twist Drill Co., 

Ill., 197 F.2d 842—Baltimore & O. 
R. Co. V. Saunders, C.C.A.W.Va., 
169 F.2d 481. 

Russell, Poling & Co. v. U. S., D. 
C.N.Y., 140 F.Supp. 890—^Horan v. 
Pope & Talbot, Inc., D.C.Pa., 119 
F.Supp. 711. 

Kohn V. Teleprompter Corp., 
Tele-Q Corp., D.C.N.Y., 22 F.R.D. 
259—^Braun v. Hecht Co., D.C.N.Y., 


21 P.R.D. 391—^Atella v. General 
Elec. Co., D.CR.I., 21 F.R.D. 372 
—Behar v. Savard, D.C.N.Y., 21 F. 
R.D. 367—American Zinc Co. of Ill. 
V. H. H. Hall Const. Co.. D.C.I11., 21 
F.RD. 190—Spring Hill Dairy Co. 
V. Elswlck, D.C.Ky., 20 F.R.D. 397 
—^Welder v. Washington Temper¬ 
ance Ass’n, D.C Minn., 16 F.R.D. 18 
—Concordia College Corp. v. Great 
Am. Ins. Co., D.C.Minn., 14 F.R.D. 
403—Brown v. First Nat. Bank of 
Wewoka, Okl., D.C.Okl., 14 F.R.D. 
339—Gerslch v. London & Lan¬ 
cashire Indem. Co. of America, D. 
C.Wis., 12 F.R.D. 83—Miller v. 
Hano, D.C.Pa., 8 F.RD. 67—^Ander¬ 
son v. Kenosha Auto Transp., D.C. 
Minn., 6 F.R.D. 266, followed in 6 
F.R.D. 266—^Lamport Co. v. Tap¬ 
per, D.C.N.J., 3 F.R.D. 49—Green- 
leaf V. Huntingdon & B. T. M. R. & 
Coal Co., D.C.Pa., 3 F.R.D. 24— 
Meyer v. Lyford, D.C.Pa., 2 F.R.D. 
607—^John N. Price & Sons v. 
Maryland Casualty Co., D.C.N.J., 2 
F.RD. 408—^Whitmire v. Partin, D. 

C. Tenn., 2 F.R.D. 83, 84—Sklar v. 
Hayes, D.C.Pa., 1 F.R.D. 594— 
Sklar V. Hayes, D.C.Pa., 1 F.R.D. 
416. 

N.C.—Jocie Motor Lines v. Johnson, 
67 S.E2d 388, 231 N.C. 367. 

Va.—Masters v. Hart, 65 S.B.2d 205, 
189 Va. 969. 

Main purpose 

U.S.—^Whitmire v. Partin, D.C.Tenn., 
2 P.R,D. 83, 

Underlying policy 

U.S.—^Woods V. Batchelder, D.CJMe., 
8 P.R.D. 194. 

Primary object of Rule Is to avoid 
a circuity of actions and to secure 
a determination of rights and liabili¬ 
ties of all parties in one proceeding. 
U.S.—O’Neill V. American Export 
Lines, D,C.N.Y., 6 F.R.D. 182—Car- 
bola Chemical Co. v. Trundle En¬ 
gineering Co., D.C.N.Y., 8 F.R.D. 
500. 

Common questions of law and fact 
Third-party practice has been de¬ 
signed to assure disposition of dis¬ 
putes with common questions of law 
and fact in a single suit, and not a 
multiplicity of them. 

U.S.—Skupski v. Western Nav. Corp., 

D. C.N.Y., 113 F.Supp. 726. 

Other statements of purpose or ob¬ 
ject 

(1) Its general purpose is to avoid 
two actions which should be tried 
together to save the time and cost 
of a reduplication of evidence, to ob¬ 
tain consistent results from Identical 
or similar evidence, and to do away 
with the serious handicap to a de¬ 
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fendant of a time difference between 
a judgment against him, and a judg¬ 
ment in his favor against the third- 
party defendant. 

U.S.—Dery v. Wyer, C.A.N.Y., 266 F. 
2d 804—^Jones v. Waterman S. S. 
Corp., C.C.A.Pa., 166 F.2d 992. 

Pucheu V. National Sur. Corp., 
D.C.La., 87 F.Supp. 558—^Metzger v. 
Breeze Corporation, D.C.N.J., 37 F. 
Supp. 693. 

(2) The object of the Rule in all 
cases is to accomplish ultimate jus¬ 
tice for all concerned with economy 
in litigation but without prejudice 
to the rights of another. 

U.S.—Tullgren v. Jasper, D.C.Md., 27 
F.Supp. 413. 

Cleary v. South Buffalo Ry. Co., 
D.C.N.Y., 16 F.R.D. 24—U. S. v. 
Pryor, D.C.Ill., 2 FR.D. 382. 

(3) The primary object of Rule 14 
is to avoid circuity of action and 
thus to finally dispose, in one litiga¬ 
tion, of an entire subject matter 
arising from a particular set of 
facts. 

U.S.—Tullgren v. Jasper, D.C.Md., 27 
F.Supp. 413. 

Cleary v. South Buffalo Ry. Co., 
D.C.N.Y., 16 F.R.D. 24—U. S. v. 
Pryor, D.C.I11., 2 F.R.D. 382. 

(4) Purpose of third-party proce¬ 
dure is to prevent circuity of action 
by drawing into one proceeding all 
parties who may become ultimately 
liable, so that they may therein as¬ 
sert and have a determination of 
their various claims inter sese. 

U.S.—^American Export Lines, Inc. v. 

Revel, C.A.Va., 262 F.2d 122. 

(6) The purpose of the Rule is to 
permit considerable reach for party 
who may be liable in part or in whole 
for possible recovery against defend¬ 
ant. 

U.S.—^Manley v. Standard Oil Co. of 
Tex., D.C.Tex., 8 F.R.D. 364. 
FaolUtatloxL of trial of multiple ac¬ 
tions 

The third-party procedure was in¬ 
tended to facilitate, and not to pre¬ 
clude, a trial of multiple actions 
which otherwise would be triable 
only in separate proceedings. 

U.S.—Lawrence v. Great Northern 
Ry. Co., D.C.Minn., 98 F.Supp. 746. 

79. U.S.—Fontenot v. Roach, D.C. 
Tenn., 120 F.Supp. 788. 

American Zinc Co, of Ill. v. H. H. 
Hall Const. Co., D.C.IU., 21 F.R.D. 
190—^Buchholz v. Michigan Motor 
Freight Lines, Inc., D.C.Mich., 19 
F.R.D. 407—^Vaughn v. Guenther, 
D.C.Ga., 8 F.R.D. 167—Lamport Co. 
V. Tepper, D.C.N.J., 3 F.RD. 49— 
Thompson v, Cranston, D.C.N.Y., 
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govern*® or change*^ the substantive law. It 
creates,*2 establishes,** confers,*^ or enhances*® no 
substantive rights, and does not enlarge,** abridge,*^ 
or modify,** and must not do violence to,** the 
substantive rights of any litigant; and in a diversity 
case it cannot be used to affect substantive results.*® 
So, the Rule does not establish a right of reimburse¬ 
ment, indemnity, or contribution.*! 

The Rule is remedial,** and should be liberally 
construed to effectuate its intended purposes,** to 
save further litigation,*^ and to the ends that cir¬ 


cuity of action may be avoided** and that disputed 
jural relationships growing out of the same matter 
be resolved in one action.** The purposes of the 
Rule should not be thwarted in the absence of sub¬ 
stantial and impelling reasons,* 7 or frustrated by 
too liberal an exercise of the court’s power to allow 
a plaintiff to dismiss his case.** 

The Rule is, or should be, liberally applied,** at 
least where there is no jurisdictional objection;! 
it should be applied whenever the application there¬ 
of will simplify procedure, secure a speedy trial, 


2 F.R.D. 270, affirmed, C.C.A.. 
Brown v. Cranston, 132 F.2d 631, 
148 A.Li.B. 1178, certiorari denied 
Cranston v. Thompson, 63 S.Ct. 
1028. two cases. 319 XJ.S. 741, 87 L. 
Ed. 1698. 

Buie purely procedural 
U.S.—Calvery v. Peak Drilling Co., 
D.C.Okl., 118 F.Supp. 335. 

Ahsenoe of impleader provisions In 
state courts 

The absence of any Impleader pro¬ 
visions in the practice of the state 
courts did not prevent a federal 
court, even in a diversity case, from 
availing Itself of the purely proce¬ 
dural facilities provided by the Rule 
with respect to impleader. 

U.S,—^D’Onofrio Const. Co. v. Recon 
Co., C.A.K.I.. 266 F.2d 904. 

80. U.S.—^Fontenot v. Roach, D.C. 
Tenn., 120 F.Supp. 788. 

81. U.S.—Lamport Co. v. Tepper, D. 
C.N.J., 3 F.R.D. 49—^Thompson v. 
Cranston, D.C.N.T., 2 F.R.D. 270, 
affirmed, C.C.A., Brown v. Cran¬ 
ston, 132 F.2d 631, 148 A.L.R. 1178, 
certiorari denied Cranston v. 
Thompson, 63 S.Ct. 1028, two cases, 
319 U.S. 741, 87 L.Ed. 1698. 

Ejfeot given to applicable state law 
The Rule must be so administered 
that effect will be given on all con¬ 
troverted Issues of substantive law 
to the applicable state law, but such 
reauirement does not extend to mat¬ 
ters of procedure. 

U.S.—^Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co., D.C.Neb., 13 F. 
R.D. 146. 

82. U.S.—'American Zinc Co. of Ill. 
V. H. H. Hall Const. Co., D.C.I11., 
21 F.R.D. 190. 

Injury notion 

Rule neither created nor enlarged 
on substantive rights of parties in 
Injury action, but merely provided 
for assertion of such rights under 
applicable state law. 

U.S.—Peak Drilling Co. v. Hallibur¬ 
ton Oil Well Cementing Co., C.A. 
Okl., 216 F.2d 368. 

83. U.S.—^American Zinc Co. of Ill. 
V. H. H. Hall Const. Co., D.C.Ill., 21 
F.R.D. 190. 


A right of reimbursesuent, indem¬ 
nity, or contribution is not establish¬ 
ed by the Rule. 

U.S.—^American Zinc Co. of Ill. v. H. 
H. Hall Const. Co., supra. 

84. U.S.—Behar v. Savard, D.C.N.T., 
21 F.R.D. 367—^Lamport Co. v. 
Tepper, D.C.N.J., 3 P.R.D. 49. 

liability dependent on state law 
Whether a third-party defendant is 
or may be liable to third-party plain¬ 
tiff is dependent on applicable state 
law. 

U.S.—Behar v. Savard, D.C.N.Y., 21 
F.R.D. 367. 

85. U.S.—^D’Onofrio Const. Co. v. Re¬ 
con Co., C.A.R.I.. 266 P.2d 904. 

88- U.S.—Peak Drilling Co. v. Halli¬ 
burton Oil Well Cementing Co., C. 
A.Okl., 215 P.2d 368. 

Calvery v. Peak Drilling Co., D. 
C.Okl., 118 F.Supp. 336. 

American Zinc Co. of Ill. v. H. 
H. Hall Const. Co., D.C.I11., 21 F. 

R. D, 190. 

87. U.S.—^American Zinc Co. of Ill. 
V. H. H. Hall Const. Co., supra. 

88. U.S.—^American Zinc Co. of Ill. 
V. H. H. Hall Const. Co., supra. 

89. US.—^Anderson v. Kenosha Auto 
Transp., D.C.Mlnn., 6 F.R.D. 265, 
followed in 6 F.RD. 266—Jeub v. 
B/G Foods, D.C.Minn., 2 P.R.D. 
238. 

90. U.S.—^D’Onofrio Const. Co. v. Re¬ 
con Co., C.A.R.I., 265 F.2d 904. 

91. U.S.—^American Zinc Co. of Ill. v. 
H. H. Hall Const. Co., D.C.I11., 21 
F.R.D. 190. 

92. U.S.—Blair v. Cleveland Twist 
Drill Co., C.A.I11., 197 F.2d 842. 

93. US.—U. S. V. Acord, C.A.Okl., 
209 F.2d 709, certiorari denied 74 

S. Ct. 786, 347 U.S. 976, 98 L.Ed. 
1116—Blair v. Cleveland Twist 
Drill Co., C.A.I11., 197 F.2d 842— 
Baltimore & O. R. Co. v. Saunders, 
C.C.A.W.Va., 169 F.2d 481. 

Lawrence v. Great Northern Ry. 
Co., D.C.Minn., 98 F.Supp. 746— 
Hubshman v. Radco, Inc., D.C.N.T., 
71 F.Supp. 601—^Balcoff v. Teagar¬ 
den, D.C.N.Y., 86 F.Supp. 224— 
Crum V. Appalachian Electric Pow¬ 
er Co., D.C.W.Va., 27 F.Supp. 138. 
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Spring Hill Dairy Co. v. Elswick, 
D.C.Ky., 20 F.R.D. 397—Rao v. 
Parking Associates Corp., D.C.N. 
Y., 20 F.R.D. 147—Welder v. Wash¬ 
ington Temperance Ass'n, D.C. 
Minn., 16 F.R.D. 18—Concordia Col¬ 
lege Corp. V. Great Am. Ins. Co., 
D.C.Minn., 14 F.R.D. 403—Gersich 
V. London & Lancashire Indem. 
Co. of America, D.C.Wis., 12 F.R.D. 
83—^Manley v. Standard Oil Co. of 
Tex., D.C.Tex., 8 F.R.D. 354—^l^Ic- 
Pherrin v. Hartford Fire Ins. Co., 
D.C.Neb., 1 F.R.D. 88. 

N.C.—Corpus Juris Secundum quoted 
in Jocie Motor Lines v. Johnson, 
57 S.E.2d 388, 390, 231 N.C. 367. 

94. U.S.—^Manley v. Standard Oil Co. 
of Tex., D.C.Tex., 8 F.RD. 354. 

95. U.S.—Hubshman v. Radco, Inc., 
D.C.N.Y., 71 F.Supp. 601—Balcoff 
V. Teagarden, D.C.N.Y., 36 F.Supp. 
224. 

N.C.—Corpus Juris Secundum quoted 
In Jocie Motor Lines v. Johnson, 
67 S.E.2d 388, 390, 231 N.C. 367. 

96. U.S.—^Hubshman v. Radco, Inc., 
D.C.N.Y., 71 F.Supp. 601—Balcoff 
V. Teagarden, D.C.N.Y., 36 F.Supp. 
224. 

N.C.—Corpus Juris Secundum quoted 
in Jocie Motor Lines v. Johnson, 
67 S.E.2d 388, 390, 231 N.C. 367. 
“The rule is an expression of the 
modem liberal tendency to provide 
for the effective settlement at one 
time of all disputes of which parts 
are already before the court.” 

U.S.—New York, N. H. & H. R. Co. 
V. U. S., D.C.N.Y., 21 F.R.D. 328, 
829. 

97. U.S.—^Lawrence v. Great North¬ 
ern Ry. Co., D.C.Mlnn., 98 F.Supp. 
746. 

98. U.S,—^Piedmont Interstate Fair 
Ass'n V, Bean, C.A.S.C., 209 F.2d 
942. 

99. U.S,—Russell, Poling & Co. v. U 
S., D.C.N.Y., 140 F.Supp. 890. 

Behar v. Savard, D.C.N.Y., 21 F. 
R.D. 867. 

1. U.S.—Dyke v. Sechrist, D.C.Md., 
21 F.R.D. 240, appeal dismissed, 
C.A., 266 F.2d 881—Schroeder v. 
Longenecker, D.C.Mo., 7 F.R.D. 9. 
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terminate the litigation, and reduce costs.^ The 
trend is to extend, rather than to limit, the third- 
party procedure.3 

On the other hand, this Rule is not intended to 
nullify the provisions of Rule 56 providing for sum¬ 
mary judgment,*4 and it does not envision the re¬ 
vival of an action barred by the statute of limita- 
tions.5 

The Rule should never be applied when the ap¬ 
plication tends to serve a purpose opposite to its 
intended purpose,® as where the addition of the 
third party would complicate, rather than simplify. 


the disposition of the case, or introduce complexity 
into the disposition of pending actionsJ Its pur¬ 
poses must be balanced against any prejudice which 
the impleaded party might suffer,® and defendant's 
motion for leave, as a third-party plaintiff, to serve 
a summons and complaint on a person not a party 
to the action should not be granted if it would 
prejudice the rights of plaintiff in the original ac¬ 
tion,® or if it would not promote the ends of jus- 
tice.i® 

The third-party procedure is not designed as a 
vehicle for the trying together of separate and dis¬ 
tinct causes of action,ii or for the introduction, into 


2. U.S.—McPherrln v. Hartford Fire 
Ins. Co., D.C.Neb., 1 F.R.D. 88. 

N.C.—Corpus Juris Secundum quoted 
In Jocie Motor Lines v. Johnson, 
67 S.E.2d 388, 390, 231 N.C. 367. 
"The availability of third-party 
procedure is intended to facilitate, 
not to preclude, the trial of multi¬ 
ple claims which otherwise would 
be triable only in separate proceed- 
ingrs.” 

U.S.—U. S. V. Yellow Cab Co., Pa., 
71 S.Ct. 399, 407, 340 U.S. 643. 95 
L.Ed. 623—Capital Transit Co. v. 
U. S., D.C., 71 S.Ct. 399, 407, 340 

U. S. 543, 96 L.Ed. 523. 

2. U.S.—^Lawrence v. Great North¬ 
ern Ry. Co., D.C.Minn., 98 P.Supp. 
746. 

•4. U.S.—Axton-Pisher Tobacco Co. 

V. Ziffrin Truck Lines, D.C.Ky., 36 
F.Supp. 777, affirmed, C.C.A., Zif¬ 
frin Truck Lines v. Axton-Flsher 
Tobacco Co., 126 F.2d 476. 

.'Buies 14 and 56 considered 

"Both Rule 14 and Rule 66 are 
parts of the Rules of Civil Proce¬ 
dure, and full effect should be i^lven 
to each rule. We believe it is entire¬ 
ly consistent to permit a third-party 
complaint to be filed and thereafter 
'to give the plaintifC the benefit of 
summary judgment under Rule 66 if 
the facts turn out to be that no tri¬ 
al is necessary upon the plaintiff’s 
-claim against the original defendant. 
This still leaves the action standing 
rfor trial on the defendant’s third¬ 
-party complaint against the third- 
. party defendant. Subsection (d) of 
Rule 66 contemplates that under 
some circumstances favorable action 
upon a motion for summary Judg- 
iment will not completely dispose of 
the case and that further proceeding 
in the nature of a trial may be neces- 
- sary." 

.U.S.—^Axton-Flsher Tobacco Co. v. 
Ziffrin Truck Lines, D.C.Ky., 36 F. 
Supp. 777, 779, affirmed, C.C.A., 
Ziffrin Truck Lines v. Axton-Fish- 
er Tobacco Co., 126 F.2d 476. 

*6. U.S.—^Horan v. Pope & Talbot, 
Inc., D.C.Pa., 119 P.Supp. 711. 


6. U.S.—-U. S. V. Jollimore, D.C. 
Mass., 2 P.R.D. 148—U. S. v. Shu¬ 
man, D.aW.Va., 1 P.R.D. 251— 
McPherrln v. Hartford Fire Ins. 
Co., D.C.Neb., 1 P.R.D. 88. 

7. U.S.—^Andromidas v. Theisen 
Bros., D.C.Neb., 94 P.Supp. 150. 

Dyke v. Sechrist, D.C.Md., 21 P. 
R.D. 240, appeal dismissed, C.A., 
266 P.2d 881. 

8. U.S.—American Fidelity & Cas. 
Co. V. Greyhound Corp., C.A.Pla., 
232 F.2d 89. 

Lawrence v. Great Northern Ry. 
Co., D.C.Minn., 98 P.Supp. 746. 

D.C.—^Jenkins v. Black & White Cab 
Co., D.C., 16 P.R.D. 5. 

Compllcatioa of issues to prejudice 
of third party held not shown. 

U.S.—^Atella v. General Elec. Co., D.C. 

R.I., 21 P.R.D. 372. 

Beprivatlou of defenses 

In action under Jones Act for In¬ 
demnity for injuries, for maintenance 
and cure, and for wages, defendant 
employer was not entitled to bring 
in third-party defendant in such a 
manner as to deprive third party of 
benefit of defenses of assumption of 
risk and contributory negligence 
which are applicable in a common- 
law action for negligence. 

U.S.—Ginsburg v. Standard Oil Co. 
of N. J., D.C.N.Y., 6 P.R.D. 48. 

9. U.S.—Ballard v. Southern Cotton 
Oil Co., D.C.S.C., 146 P.Supp. 886. 

Buchholz V. Michigan Motor 
Freight Lines, Inc., D.C.Mich., 19 
F.R.D. 407—^Federal Deposit Ins. 
Corp. V. National Sur. Corp., D.C. 
Wis., 13 F.R.D. 201. 

Substaatial prejudice held shown 
In action by Federal Deposit In¬ 
surance Corporation against bonding 
company on banker's blanket bond 
for losses allegedly sustained by dis¬ 
honesty of bank employee, intrusion 
of bonding company’s third-party 
claim against bank’s directors for al¬ 
leged negligence in allowing the em¬ 
ployee to make improper loans would 
be substantially prejudicial to plain¬ 
tiff’s claim, and, therefore, compa¬ 
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ny's motion to make the directors par¬ 
ties would be denied. 

U.S.—Federal Deposit Ins. Corp. v. 

National Sur. Corp., supra. 
Possible prejudice not outweighing 
possible benefits 

Where Insurer was sued by in¬ 
sureds to recover, under builder’s 
risk policy, for windstorm damage 
to building, and Insurer, alleging neg¬ 
ligence and breach of warranty on 
part of architect and subcontractor 
and a right of subrogation against 
them, conditioned on Insurer’s liabil¬ 
ity under policy, sought to bring in 
architect and subcontractor as third- 
party defendants, the possible preju¬ 
dice to insureds did not outweigh 
the possible benefits to be derived 
from use of third-party procedure. 
U.S.—Concordia College Corp. v. 
Great Am. Ins. Co., D.C.Minn., 14 
F.R.D. 403. 

Delay of case until Jurisdiction ob¬ 
tained 

On petition of motorist to make 
driver of automobile in which plain¬ 
tiff, his wife, was riding at time of 
accident a third-party defendant, 
where pleadings showed that the 
wife was a resident of particular 
state, court would assume that her 
husband was also a resident of that 
state; and where it was problemati¬ 
cal whether service would ever be 
made on the husband in other state, 
plaintiff should not be penalized by 
having her case delayed until juris¬ 
diction of the husband on the third- 
party complaint would be obtained, 
and hence the petition would be de¬ 
nied. 

U.S.—^Ex parte Anderson, D.C.S.C., 
117 F.Supp. 399. 

10. U.S.—Ballard v. Southern Cot¬ 
ton Oil Co., D.C.S.C., 146 F.Supp. 
886 . 

11. U.S,—Lacey v. U. S., D.C.Mass., 
98 F.Supp. 219. 

U. S. V. Dobrowolskl, D.C.Md., 16 
F.R.D. 134—Woods v. Batchelder, 
D.C.Me., 8 P.R.D. 194. 

Automobile accident 
In action for damages arising out 
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the main action, of several parallel, but independent, 
actions,or separate and independent claims,^^ or 
for changing the cause of action as asserted, or sub¬ 
stituting another action for it,l^ and is not a device 
for bringing into an action any controversy which 
may have some relation to it^^ it has also been 
avoided where it would require trial in the one case 
of two separate and distinctly different kinds of 
negligence.^® In particular circumstances, it may 
be unnecessary as a means of securing defendant in 
his defenses.^*^ However, the fact that a third-party 
proceeding would involve different issues and rules 
of law from those involved in the original proceed¬ 
ing, or will present to the jury issues which are 
more difficult than usual, is not ground for disal¬ 
lowing the third-party proceeding,^® nor is the fact 
that different defenses may be available to the var¬ 
ious parties.^ ^ 

Third-party claims against plaintiff. The restric¬ 
tion in the Federal Rules of Civil Procedure, Rule 
14, 28 U.S.C.A., limiting the third-party claim 
against plaintiff to claims ‘^arising out of the trans¬ 
action or occurrence that is the subject matter of the 
plaintiff’s claim against the third-party plaintiff” 


was placed therein to bring about a joining of causes 
of action which have similar or identical questions 
of fact involved the question whether the subject 
matter of opposing claims is the same requires an 
examination of the basic facts under each of them, 
and a familiar test may be applied by inquiring 
whether the same evidence will support or refute 
the opposing claims. 

A state direct-action statute does not preclude a 
federal district court in that state from applying the 
Federal Rules of Civil Procedure, Rule 14, 28 U. 
S.C.A.22 

Counterclaim against plaintiff. The provision of 
Rule 14, that when a claim is asserted against a 
plaintiff he may cause a third party to be brought 
in under circumstances which under the Rule would 
entitle a defendant to do so would be rendered 
inadequate and meaningless by the construction of 
the Rule to mean that when a counterclaim is 
asserted by a defendant against a plaintiff, plaintiff 
may bring in a third-party defendant only in cir¬ 
cumstances in which the third party would be liable 
for part of the original claim asserted in the com- 

plaint.23 


of an automobile accident when the 
tractor-trailer of defendant was 
struck by another motorist from the 
rear and driven into the automo¬ 
bile of plaintiff, third-party complaint 
of defendajit based on property dam¬ 
age and cost of repairs Incurred by 
virtue of the collision, being sepa¬ 
rate and distinct from the plaintiff’s 
claim, would not lie against the mo¬ 
torist. 

U.S.—Geborek v. Briggs Transp. Co„ 
D.C.I11., 139 F.Supp. 7. 

12. U.S.—Combs v. Continental Cas¬ 
ualty Co., D.C.Ala., 54 FSupp. 507. 

John N. Price & Sons v. Mary¬ 
land Casualty Co., D.C.N. J., 2 F.R.D. 
408. 

13. U.S.—^Kohn v. Teleprompter 
Corp., Tele-Q Corp., D.C.N.Y., 22 F. 

R. D. 259. 

14. U.S.—Baltimore & Ohio R. Co. 
V. Saunders, C.C.A.W.Va., 159 F.2d 
481. 

Reese v. Akers Motor Lines, D.C. 
Ga., 7 F.R.D. 682, affirmed, C.C.A., 
Akers Motor Lines v. Newman, 
168 F.2d 1012, certiorari denied 69 

S. Ct 131. 336 U.S. 868, 93 L.Ed. 
405. 

16. U.S.—Geborek v. Briggs Transp. 

Co., D.C.Ill., 139 F.Supp. 7. 
Detenninatlon of unrelated Iscmes 
In housing expediter’s action 
against landlord to recover rent 
overcharges, landlord was not enti¬ 
tled to Join, as third-party defend¬ 
ant. his vendor who allegedly falsely 
represented to landlord the amount 


of rent of leased premises, since tri¬ 
al of third-party complaint would 
involve a determination of issues 
wholly unrelated to issues involved 
in trial of original complaint. 

U.S.—^Woods V. Batchelder, D.C.Me., 
8 F.R.D. 194. 

16. U.S.—Dyke v. Sechrist, D.C.Md, 
21 F.R.D. 240, appeal dismissed, C. 
A., 256 F.2d 881. 

17. U.S.—Schroeder ▼. Longenecker, 
D.C.MO., 7 F.R.D. 9. 

18. U.S.—Lawrence v. Great North¬ 
ern Ry. Co, D.C.Minn., 98 F.Supp. 
746. 

OoxLtentloa as to confusion of Jury 
held unfounded 

Where transactions between de¬ 
fendant and proposed third-party de¬ 
fendants would necessarily be sub¬ 
ject of proof in connection with plain¬ 
tiff’s claim, objection to defendants’ 
petition for leave to bring in a third- 
party defendant, on ground that is¬ 
sues were so dissimilar that Jury 
would become confused, was unfound¬ 
ed. 

U.S,—^Bernstein v. N. V. Nederlandsch 
Amerikaansche Stoomvaart-Maat- 
schapplj, D.C.N.T., 6 F.R.D. 297. 

19. U.S.—O’Neill V. American Export 
Lines, D.C.N.T., 5 F.R.D. 182. 

20. U.S.—^Brown v. First Nat. Bank 
of Wewoka, Okl., D.C.Okl., 14 F.R. 
D. 339. 

21. U.S.—^Brown v. First Nat, Bank 
of Wewoka, Okl., supra. 
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Baultable interest in stock claimed 
by plaintiff 

Where third-party defendant’s 
claim against plaintiff was based 
on equitable interest in stock claimed 
by plaintiff, claims arose out of, or 
at least were incident to, the same 
transaction or occurrence, and, there¬ 
fore, were triable in original action 
U.S.—Cochran v. Swank Hardware 
Co., D.C.Pa., 14 F.R.D. 233. 

Claim for accounting 
In action against bank to recover 
certain sums paid out on escrow ac¬ 
count, allegedly in violation of es¬ 
crow agreement, where bank Joined 
as third-party defendant person to 
whom bank had paid money, claim 
of third-party defendant for account¬ 
ing of former partnership between 
plaintiff and third-party defendant 
was not one arising out of transac¬ 
tion or occurrence which was subject 
matter of plaintiff’s claim against 
bank, and could not be maintained. 
U.S.—Brown v. First Nat. Bank of 
Wewoka, Okl., D.C.Okl,, 14 F.R.D. 
339. 

22. U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., D.C.La., 62 F. 
Supp. 532. 

23. U.S.—New York, N. H. & H. R. 
Co. V. U. S., D.C.N.Y., 21 F.R.D. 328. 

ColUsiou of vessels 
Where railroad brought action 
against United States for freight 
transportation charges, and United 
States alleged as counterclaim that 
railroad was liable for collision dam- 
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§ 119. Discretion of Court 

Leave to bring In a third-party defendant is within 
the sound discretion of the court. 

Leave to bring in third-party defendants has been 
held not mandatory,24 or imperative,26 but within 


the discretion,26 or, according to the language of 
some decisions, the sound discretion,27 of the court; 
a defendant does not have an absolute right to im¬ 
plead a third party.28 The court should or should 
not grant such leave, depending on the nature and 


age sustained by vessel of United 
States when struck by railroad’s tug, 
and railroad’s reply alleged that tug 
was caused to collide with vessel be¬ 
cause of negligent operation of tank¬ 
er, United States was entitled to file 
a third-party complaint against own¬ 
er of tanker. 

U.S.—New York, N. H. & H. R. Co. 
V. U. S., supra. 

24. U.S.—Tullgren v. Jasper, D.C. 
Md., 27 F.Supp. 413. 

Lee’s, Inc. v. Transcontinental 
Underwriters of Transcontinental 
Ins. Co., D.C.Md., 9 F.R.D. 470. 
“The authority given to the Court 
by the Rule with respect to third- 
party practice is permissive and dis¬ 
cretionary, and not mandatory.” 
U.S.—R. P. C. V. Duke, D.C.Md., 14 
F.R.D. 265, 266. 

25. U.S.—Baldwin v. Hartford Acc. 
& Indem. Co., D.C.Neb., 14 P.R.D. 
604. 

26. U.S.—^Dery v. Wyer, C.A.N.Y., 
266 F.2d 804—American Fidelity 
& Cas. Co. V. Greyhound Corp., C.A. 
Fla., 232 P.2d 89—^Metalock Repair 
Service v. Harman, C.A.Ohlo, 216 
P.2d 611—Duke v. R F. C., CA.. 
Md., 209 P.2d 204, certiorari de¬ 
nied 74 S.Ct. 777, 847 U.S. 966, 98 
L.Ed. 1108—State of Missouri ex 
rel. and to Use of Ward v. Fidelity 
& Deposit Co. of Md., C.A.Mo., 179 
P.2d 327. 

Casey v. Calmar S. S. Corp., D.C. 
Del., 138 F.Supp. 761—^Lane v. Cela- 
nese Corp. of America, D.C.N.T., 94 
F.Supp. 528—^Banachowskl v. At¬ 
lantic Refining Co., D.C.N.T., 84 F. 
Supp. 444—^Delano v. Ives, D.C.Pa., 
40 F.Supp. 672—Tullgren v. Jas¬ 
per, D.C.Md., 27 F.Supp. 413. 
American Sur. Co. v. Morton, D. 

C. I11., 22 F.R.D. 261—Braun v. 

Hecht Co., D.C.N.T., 21 P.R.D. 391— 
American Zinc Co. of Ill. v. H. H. 
Hall Const. Co., D.C.I11., 21 P.R.D. 
190—^Rosalis v. Universal Distribu¬ 
tors, Inc., D.aConn., 21 P.RD. 169 
—Spring Hill Dairy Co. v. Blswick, 

D. C.Ky., 20 P.R.D. 397—Hume v. 
Trapp, D.aind., 20 P.R.D. 91—U. S. 
V. Dobrowolski, D.C.Md., 16 F.R.D. 
134—Concordia College Corp. v. 
Great Am. Ins. Co., D.C.Mlnn., 14 
P.R.D. 403—^R. F. C. v. Duke, D.C. 
Md., 14 P.R.D. 266—U. S. v. De Ha¬ 
ven, D.C.Mlch., 13 P.R.D. 435—Fed¬ 
eral Deposit Ins. Corp. v. National 
Surety Corp., D.C.W.Va., IS P.R.D. 
201—^Kuhn V. Yellow Transit 
Freight Lines, D.C.Mo., 12 P.R.D. 
262—A B & C Motor Transp. Co. v. 
Moger, D.C.N.Y., 10 F.R.D. 613— 


Lee’s, Inc. v. Transcontinental Un¬ 
derwriters of Transcontinental Ins. 
Co., D.C.Md., 9 P.R.D. 470—Union 
Nat. Bank of Youngstown, Ohio v. 
Superior Steel Corp., D C.Pa., 9 F. 
RD. 128—^Kelly v. Pennsylvania R. 
Co., D.C.Pa., 7 F.R.D. 524—U. S. 
V. Jollimore, D.C.Mass., 2 F.R.D. 148 
—Reed v. Hickey, DC.Pa., 2 F.RD. 
92—^McPherrln v. Hartford Fire 
Ins. Co.. DC.Neb.. 1 P.RD. 88. 

Va.—^Masters v. Hart, 66 S.E.2d 205, 
189 Va. 969. 

“The language of Rule 14 ... . 

leaves no doubt of the discretionary 
authority of the court.” 

U.S.—Bull V. Santa Pe Trail Transp. 

Co., D.C.Neb., 6 P.R.D. 7, 8. 

Reasons for this construction 

The discretionary character of 
such Impleader is indicated by lan¬ 
guage in such Rule requiring defend¬ 
ant to move “for leave” and provi¬ 
sions which apply “if” the motion 
be granted, and such construction is 
in accord with practice in jurisdic¬ 
tions where third-party practice ex¬ 
isted prior to its adoption in the fed¬ 
eral courts. 

D.C.—General Taxicab Ass’n v. 
O’Shea, 109 F.2d 671, 71 App.D.C. 
327. 

Weight of authority 
U.S.—U. S. V. Costa, D.C.Pa., 11 F.R. 
D. 492. 

Znfoxxned discretion 

U.S.—Bull V. Santa Fe Trail Transp. 

Co., D.C.Neb., 6 P.R.D. 7. 

Mature and informed discretion 
U.S.—Swenson v. Suhl, D.C.Neb., 19 
F.R.D. 617—Bill Curphy Co. v. Lin¬ 
coln Bonding & Ins. Co., D.C.Neb., 
13 P.R.D. 146. 

Some discretion 

U.S,—^Blalr v. Cleveland Twist Drill 
Co., CA.I11., 197 F.2d 842. 

Question ordinarily discretionary 
U.S.—Baltimore & O. R. Co. v. Saun¬ 
ders, C.C.A.W.Va., 169 F.2d 481. 

State of Maryland, to Use and 
Benefit of Wood v. Robinson, D.C. 
Md., 74 F.Supp. 279. 

Bringing In and retaining third par¬ 
ties 

Whether third-party defendants 
may be brought in and retained is 
a matter addressed to district court’s 
discretion. 

U.S.—U. S. V. Costa, D.C.Pa., 11 FJt 
D. 492—^Rutherford v. Pennsylvania 
Greyhound Lines, D.C.Ohio, 7 F.R. 
D. 246. 

Discretion not abused in allowing Imu 
pleader 

U.S.—^American Fidelity & Cas. Co. 
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V. Greyhound Corp., C.A.Fla., 232 
F.2d 89. 

Campbell v. Maine Cent. Transp. 
Co., D.C.Me., 20 F.R.D. 629—U. S. 
V. Costa, D.C.Pa., 11 F.R.D. 492. 
Discretion held not abused in refus¬ 
ing Impleader 

U.S.—^Aerial Agr. Service of Mont. v. 
Richard, C.A.Mlss., 264 F.2d 341— 
Wetherbee v. Elgin, J. & E Ry. Co., 
C.A.I11., 191 F.2d 302—Baltimore & 

O. R. Co. V. Saunders, C.C.A.W.Va., 
159 F.2d 481. 

D.C.—General Taxicab Ass’n v. 
O’Shea, 109 P.2d 671, 71 App.D.a 
827. 

Buie limited 

This IS correct only up to the point 
where facts exist on which the Rule 
was Intended to operate. 

Colo.—^Arms Roofing Co. v. Petrla 
314 P.2d 903, 136 Colo. 102. 

27- U.S.—^Aerial Agr. Service of 
Mont. V. Richard, C.A.Miss., 264 P. 
2d 341—Ford Motor Co. v. Milby, 
C.A.Va.. 210 P.2d 187—U. S. v. 
Acord, C.A.Okl., 209 P.2d 709, ce3> 
tiorari denied 74 S.Ct. 786, 347 U.S, 
975, 98 L.Bd. 1116—Glens Falls 
Indem. Co. v. Atlantic Bldg. Corp., 

C. A.S.C., 199 F.2d 60. 

Gore V. U. S., D.C.Mass., 171 F. 
Supp. 136—Schott V. Colonial Bak¬ 
ing Co., D.C.Ark., Ill F.Supp. 13— 
State of Maryland, to Use and Bene¬ 
fit of Wood V. Robinson, D.C.Md., 
74 F.Supp. 279. 

Wolfe V. Johnson, D.C.W.Va, 21 

P. R.D. 280—Baldwin v. Hartford 
Acc. & Indem. Co., D.C.Neb., 14 F. 
R.D. 604—R. F. C. v. Duke, D.C. 
Md., 14 F.RD. 266—Gerslch v. Lon¬ 
don & Lancashire Indem. Co. of 
America, D.C.Wis., 12 F.R.D. 83— 
Holstlaw V. Southern Ry. Co., D.C. 
Mo., 9 F.RD. 276—Goodard v. Shas¬ 
ta S. S. Co, D.C.N.Y., 9 F.R.D. 12. 

Sound Judioial discretion 

U.S.—^Andromidas v. Theisen Bros., 

D. C.Neb., 94 F.Supp. 150. 

Dyke v. Sechrist, D.C.Md., 21 F. 
RD. 240, appeal dismissed, C.Al., 266 
F.2d 881. 

2& U.S.—^Holstlaw V. Southern Ry. 

Co., D.C.MO., 9 F.RD. 276. 

Va.—^Masters v. Hart, 66 S.E.2d 206, 
189 Vfiu 969. 

Test 

A motion for leave, as a third-party 
plaintiff, to serve a summons and 
complaint on one not a party to the 
action may not automatically be 
granted, the test being whether there 
is disclosed in the record as made 
thus far, reasonable cause to be- 



35A C. J. S, 


§§ 119-120 FEDERAL CIVIL PROCEDURE 


circumstances of the particular case,29 and must in¬ 
quire and determine whether the interests of ex¬ 
pedition, economy, and justice will be served by the 
allowance of the moving defendant’s demand.^o 

A motion to make certain persons third-party de¬ 
fendants is not to be granted or denied arbitrarily 
the discretion of the court is to be exercised on 
sound principles,32 and in exercising its discretion 
the court should consider the purpose of the Federal 
Rules of Civil Procedure's and of Rule 14 thereof.3^ 
In weighing the different considerations, the inter¬ 
ests of plaintiff ought not to be overlooked ;36 and 
his failure explicitly to resist defendant’s motion to 
make other persons parties does not relieve the 
court of its duty to determine whether defendant’s 
request is well taken and to exercise judicial dis¬ 
cretion in its ruling on the motion.s® 

There must be sound reason for the exercise of 


such discretion to deny the relief made possible 
thereunder and it has been held that the court 
has no discretion to deny an application to bring in 
a third-party defendant under the Rule when the 
facts warrant it.ss 

§ 120. Liability of Third Party in General 

To bring In a third party under Ruie 14, the defendant 
must show that such party is, or may be, liabie to the 
defendant for aii or part of the plaintiff's ciaim against 
the defendant, as for contribution or indemnification, or 
on the theory of subrogation, or as surety or insurer. 

Under the Federal Rules of Civil Procedure, Rule 
14, 28 U.S.C.A., as amended, in order that defendant 
may bring in a third party, it must appear that such 
party is one who is, or may be, liable to such de¬ 
fendant for all or part of plaintiff’s claim against 
such defendant,39 the purpose of the provision being 
to permit a defendant to bring in a third party who 


lleve that defendant may be able to 
establish on part of proposed third- 
party defendant, such liability as 
Rule contemplates. 

U.S.—B & C Motor Transp. Co. v. 

UogeT, D.C.N.T., 10 F.R.B. 613. 
IxnpleadlnfiT driver; payment by in- 
Btirer 

Where any judgment for plaintiff, 
whether against corporate truck own¬ 
er or its driver, would be paid by In¬ 
surer, owner did not have absolute 
right to implead driver as third-party 
defendant, and permission to do so 
would be denied as prejudicial to 
plaintiff’s claim against corporate 
owner. 

U.S.—Buchholz V. Michigan Motor 
Freight Lines, Inc., D.C.Mich., 19 
F.R.P. 407. 

29. U.S.—^Lee’s, Inc. v. Transconti¬ 
nental Underwriters of Transcon¬ 
tinental Ins. Co., D.C.Md., 9 F.R.D. 
470. 

3a U.S.—^Baldwin v. Hartford Acc. 
& Indem. Co., D.C.Neb.. 14 F.R.D. 
504. 

Denial on. grounds of .venue 
Leave to file a third-party com¬ 
plaint should not be denied on 
grounds of venue without showing of 
great inconvenience to third-party 
defendant. 

U.S.—Gore v. U. S., D.O.Mass., 171 F. 
Supp. 136. 

Denial of motion held req.ulred by 
fact that delay and expense would 
result from impleading third party. 
U.S.—^Baldwin v, Hartford Acc. & In¬ 
dem. Co., D.C.Neb., 14 F.R.D. 604. 

31. U.S.—Andromidas v. Theisen 
Bros., D.C.Neb., 94 F.Supp. 160. 

32. U.S.—^Pord Motor Co. v. Milby, 
C.A.Va., 210 F.2d 137. 

Sdatters considered 

(1> Exercise of discretion by court 


In determining propriety of grant¬ 
ing impleader motion required weigh¬ 
ing desirability of Impleader, which 
would result in avoiding a circuity 
of action, with concomitant advan¬ 
tages of less expense, less time con¬ 
sumption, and nonduplication of is¬ 
sues, against undesirability of de¬ 
lay of trial detrimental to interests 
of plaintiff. 

U.S.—Casey v. Calmar S. S. Corp., D. 
C.Del., 138 F.Supp. 761. 

(2) Trial court is clothed with 
discretion to deny the impleading 
of a third-party defendant if it would 
introduce a controversy unrelated to 
plaintiff’s claim and would unduly 
complicate the case to his prejudice. 
U.S.—U. S. V. Dobrowolski, D.C.Md., 
16 F.R.D. 134. 

Protection of plaintiff from prejudice 
and Inconvenience 

In case arising out of automobile 
accident, defendant's motion to bring 
in third party would be granted, not¬ 
withstanding third party was sailor 
who might be unavailable at time of 
trial and consequently be in a posi¬ 
tion to invoke Soldiers' and Sailors’ 
Civil Relief Act, since federal district 
court would have ample discretion, 
under Federal Rules, to protect plain¬ 
tiff from prejudice and inconvenience. 
U.S.—^Miskell v. W. T. Cown, Inc., D. 
C.Pa., 10 F.R.D. 617. 

33. U.S.—Huhn v. Yellow Transit 
Freight Lines, D.C.Mo., 12 F.R.D. 
252. 

34. U.S.—^Lane v. Celanese Corp. of 
America, D.C.N.T., 94 F.Supp. 628. 

STegUgenoe as basis of liability 
Only very unusual circumstances 
will Justify trial Judge in denying 
Joinder of one whose negligence is 
alleged to be the basis of liability of 
defendant named, as the Joinder 
would enable the court to dispose of 
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all questions arising out of such neg¬ 
ligence at one trial. 

U.S.—Ford Motor Co. v. Milby, C.A. 
Va., 210 F.2d 137. 

35. U.S.—Lee’s, Inc. v. Transconti¬ 
nental Underwriters of Transconti¬ 
nental Ins. Co., D C.Md., 9 F.R.D. 
470. 

36. U.S.—Bull V. Santa Fe Trail 
Transp. Co., D.C.Neb, 6 F.R.D. 7. 

Failure to make argument or file 
brief 

U.S.—Holstlaw V. Southern Ry. Co., 
D.C.MO., 9 F.R.D. 276. 

37. U.S.—Blair v. Cleveland Twist 
Drill Co., C.A.I11., 197 F.2d 842. 

38. U.S.—Falcone v. City of New 
York, D.C.N.Y., 2 F.R.D. 87. 

Seasons for this construction 

The language of Rule 14(a) as to 
when defendant "may" bring in a 
third party indicates that he is not 
required to do so but may at his op¬ 
tion do so and, having exercised such 
option by making application, it is 
not discretionary with the court to 
deny it, defendant’s right to the rem¬ 
edy being absolute when warranted 
by the facts. 

U.S.—^Falcone v. City of New York, 
supra. 

39. U.S,—^Falls Industries, Inc. v. 
Consolidated Chemical Industries, 
Inc., C.A.La., 258 F.2d 277—Pat¬ 
ton v. Baltimore & O. R. Co., C.C.A. 
Pa., 197 P.2d 732—^Home Ins. Co. 
of N. Y. v. Klrkevold, C.C.A.Wash., 
160 P.2d 938. 

Goff V. U. S., D.C.Me., 159 F.Supp. 
415—Royal Indem. Co. v. Board 
of Ed. of Moore County, D.C.N.C., 
143 F.Supp. 782—State of North 
Dakota ex rel. N. D. Workmen’s 
Compensation Bureau v. Przybyl- 
ski, D.C.Minn., 98 F.Supp. 21— 
Combs V. Continental Casualty Co., 
D.C.Ala., 64 F.Supp, 507. 
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is subject to a liability to defendant arising out of | the claim on which the suit is based.*^® A third- 


Kohn V. Teleprompter Corp., Tel- 
Q Corp., D.C.N.T., 22 F.R.D. 259— 
Texas & N. O. R. Co. v. City of 
New Orleans, D.C.La., 22 F.R.D. 84 
— ^Pong V. U. S., D.C.Cal., 21 F.RD. 
386—^Wolfe V. Johnson, D.C.W.Va., 
21 F.RD. 280—Rosalis v. Universal 
Distributors, Inc., D.C.Conn., 21 F. 
R.D. 169—Horton v. Continental 
Can Co, D.C.Neb., 19 F.R.D. 429— 
Murtagh v. Phillips Waste Oil Pick- 
Up Road Oiling Service, Inc., D. 

C. Mich., 17 P.R.D. 496—Bill Cur- 
phy Co. V. Lincoln Bonding & Ins. 
Co., D C.Neb., 13 F.R.D. 146—Liver- 
seed V. Mariani, D.C.Minn., 12 F.R. 

D. 69—U. S. V. Costa, D.C.Pa., 11 
F.R.D. 492—^Fowler Indus. Service 
V. John Mohr & Sons Co., D.C.Ohio, 
10 FRD. 271—^Toung v. Atlantic 
Refining Co., D.C.Ohio, 9 F.R.D. 491 
—Chevassus v. Harley, D.C.Pa., 8 
P.R.D. 410. 

Colo.—Arms Roofing Co. v. Petrie, 
314 P.2d 903, 136 Colo. 162. 

D.C.—National Mut. Ins. Co. of Dis¬ 
trict of Columbia v. Liberty Mut. 
Ins. Co., 196 F.2d 597, 90 U.S.App. 
D.C. 362, certiorari denied 73 S.Ct. 
15, 344 U.S. 819, 97 L.Ed. 638. 

The words **l8 or may he liable” 

mean exactly what they Import in 
their common acceptation. 

U.S.—Greenleaf v. Huntingdon & B. 
T. M, R. & Coal Co., D.C.Pa., 3 F.R. 
D. 24. 

^lability over; recovery hack 

The Rule means that where there 
is some liability over or some right 
to recover back from third party, 
the main defendant, as third-party 
plaintiff, may add him as a defend¬ 
ant on ground that such third party 
may be held finally liable to him. 
U.S.—Hull V. U. S. Rubber Co., D.C. 
Mich., 7 F.R.D. 243. 

Actual or certain, liability not re- 
anired 

(1) Under Rule, it Is not required 
that defendant show that proposed 
third-party defendant is actually lia¬ 
ble to him; it is enough that he al¬ 
lege that he may be so liable. 

U.S.—Swenson v. Suhl, D.C.Neb., 19 
F.R.D. 517—Bill Curphy Co. v. Lin¬ 
coln Bonding & Ins. Co., D.C.Neb., 
13 F.R.D. 146—Greenleaf v. Hunt¬ 
ingdon & B, T. M., R. & Coal Co., 
D.C.Pa., 3 F.R.D. 24. 

(2) The Rule does not require 
third-party complaint to show with 
certainty a right of recovery over. 
U.S.—Lane v. Celanese Corp. of Amer¬ 
ica, D.C.N.T., 94 F.Supp. 628. 

(3) Defendant, to prevail on motion 
to join third-party defendants, was 
required to make some showing that 
the third parties might be liable to 
defendant, but was not required to 
make out case as a matter of relative 
certainty. 


U.S.—Concordia College Corp. v. 
Great Am. Ins. Co., D.C.Minn., 14 
F.R.D. 403. 

(4) Claims can be asserted, under 
the Rule, even if liability is only 
contingent or a mere possibility. 

U.S.—Glens Palls Indemnity Co. v. 
U. S., C.A.Cal., 229 P.2d 370. 

Vaughn v. Terminal Transport 
Co., D.C.Tenn., 162 F.Supp. 647. 
SjlablUty for causing damage to plain, 
tiff 

The Rule contemplates impleading 
of a third party, where he is also 
liable for causing the damage to 
plaintiff. 

U.S.—Geborek v. Briggs Transp. Co., 
D.C.I11., 139 F.Supp. 7. 

In action on notes and for money 
lent, joinder of third-party defend¬ 
ants is permissible only if the third- 
party defendants are liable to plain¬ 
tiff for the indebtedness or any part 
thereof. 

U.S.—^La Salle Co. v. Kane, D.C.N.T., 
8 P.R.D. 626. 

Automobile manufacturer and dealer 
Where occupants of automobile, 
who were Injured because of alleged 
defective condition of automobile, 
brought actions against automobile 
manufacturer for injuries, on ground 
that manufacturer was liable for al¬ 
leged negligence of automobile deal¬ 
er, there was no legal objection to 
permitting manufacturer to bring in 
dealer as third-party defendant. 

U.S.—^Pord Motor Co. v. Milby, C.A. 
Va., 210 F.2d 137. 

lurect of res Judicata Judgment 
Where, as result of collision, taxi¬ 
cab driver brought action In state 
court for personal injuries against 
automobile driver and recovered judg¬ 
ment, even though automobile pas¬ 
sengers were not parties to such ac¬ 
tion, in diversity action by them 
against automobile driver for per¬ 
sonal Injuries, prior state court Judg¬ 
ment was res judicata as to negli¬ 
gence of cab driver, and automobile 
driver could not implead taxicab com¬ 
pany as third-party defendant. 

U.S.—Sullivan v. Gist, D.C.Pa., 169 F. 
Supp. 928. 

Bxae held tnapplicable 
U.S.—^King V. Edward B. Marks Music 
Corporation, D.C.N.Y., 56 F.Supp. 
446—U. S., for Use and Benefit of 
Jones Contracting Co. v. Skilken, 
D.aOhio, 63 F.Supp. 14. 

North Am. Phillips Co. v. Brown- 
shield, D.C.N.Y., 9 P.R.D. 132. 

40. U.S.—Shannon v, Massachusetts 
Bonding & Ins. Co., D.C.La., 62 F. 
Supp. 632—Sussan v. Strasser, D. 
C.Pa., 36 F.Supp. 266—BarkeiJ v. 
Don Lee, Inc., D.C.Cal., 34 F.Supp. 
874. 


U. S. V. Jollimore, D.C.Mass., 2 F. 
R.D. 148. 

Purpose generally see supra § 118. 

Independent contractor as third-par¬ 
ty defendant 

U.S.—Goodard v. Shasta S. S. Co., D.C. 
N.Y., 9 F.R.D. 10. 

Surety as defendant 

(1) Generally. 

U.S.—City of Philadelphia, to Use of 
Warner Co. v. National Surety Co., 
C.C.A.Pa., 140 F.2d 806. 

Elgin Co-op. Credit Ass*n v. 
American Emp. Ins, Co., D.C.Neb, 
14 P.R.D. 414. 

(2) Defendant being sued on note 
which he signed as surety was enti¬ 
tled to bring in, as third-party de¬ 
fendant, the maker for whose accom¬ 
modation defendant signed note. 

U.S.—Sabine State Bank & Trust Co. 

V. Schoonmaker, D.C.La., 6 P.R.D. 
123. 

(3) In action by obligee under sub¬ 
contractor’s performance bond and 
payment bond against surety-obligor 
on the bonds, surety-obligor was en¬ 
titled to maintain third-party com¬ 
plaint against subcontractor and one 
who Indorsed subcontractor’s appli¬ 
cation for the bonds, to hold them 
liable for any recovery against sure¬ 
ty-obligor by obligea 

U.S.—Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co., D.C.Neb., 13 F. 
R.D. 146. 

Employer; employee 

(1) Seller of fiuid which caused 
death of employees held entitled to 
maintain third-party complaint seek¬ 
ing recovery over against employer. 
U.S.—^Lane v. Celanese Corp. of Amer¬ 
ica, D.C.N.Y., 94 F.Supp. 628. 

(2) A motor vehicle owner’s liabil¬ 
ity insurer, sued by another’s em¬ 
ployee for injuries sustained in col¬ 
lision, could bring the plaintiff's em¬ 
ployer into the action as a third-par¬ 
ty defendant where third-party com¬ 
plaint alleged that collision was due 
to negligence of employees of third- 
party defendant. 

U.S.—Robinson v. National Auto. & 
Cas. Ins. Co., D.C.La., 7 F.R.D. 662. 

(3) Railroad company, in action 
against it under Employers’ Liability 
Act for death of operator of gas-elec¬ 
tric car in collision with freight train, 
could properly bring in as third-par¬ 
ty defendants crew of freight train 
on allegation that they violated dis¬ 
patcher’s order. 

U.S.—Greenleaf v. Himtingdon & B. 
T. M. R. & Coal Co., D.C.Pa„ 3 F. 
R.D. 24. 

Impleader held proper 
U.S.—U. S. V. Paraffin Wax, 2256 
Bags, D.C.N.Y., 141 F.Supp. 402— 
Hubshman v. Radco, Inc., D.C.N.Y., 
71 F.Supp. 601. 
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party defendant is bound by the adjudication of the 
third-party plaintiff’s liability to plaintiff.^^ 

For the Rule to be applicable, the possible liability 
of the prospective third-party defendant must be 
under the substantive law;^^ and if such third-party 


defendant would not, under any possible theory, be 
liable to the orig:inal defendant, the former may not 
be brought into the suit.‘*3 

It is proper to bring in as a third party one who 
is, or may be, liable to defendant for contribution,^^ 


Elgin Co-op. Credit Ass’n v. 
American Emp. Ins. Co., D.C.Neb., 
14 P.E.D. 414—Carbola Chemical 
Co. V. Trundle Engineering Co., D. 
C.N.T., 3 P.R.D. 600—^Kema v 

Trucking Inc., D.C.Pa., 3 P.R.D. 196 
—^Prult Growers Co-op. v. Califor¬ 
nia Pie & Baking Co., D.C.Nr.T., 2 F. 
R.D. 416—Jeub v. B/G Poods, D.C. 
Minn., 2 F.R.D. 238. 

Impleader not allowed 
U.S.—Loveless Mfg. Co. v. Roadway 
Exp., D.C.Okl., 104 P.Supp. 809— 
Leatherman v. Star, D.G.Tenn., 94 
P.Supp. 220—^Dyke v. Sechrlst, D.C. 
Md., 21 P.R.D. 240, appeal dismiss¬ 
ed, C.A.. 266 P.2d 881—U. S. v. De 
Haven, D.C.Mich., 13 F.R.D. 435— 
John N. Price «fe Sons v. Maryland 
Casualty Co., D.C.N.J., 2 F.R.B. 
408. 

41- D.C.—Knell v. Peltman, 174 P.2d 
662, 85 U.S.APP.D.C. 22. 

Express provision of Buie 14 before 
amendment 

D.C.—^Knell v. Peltman, supra. 

42. U.S.—Geborek v. Briggs Transp. 
Co., D.C.Ill., 139 P.Supp. 7—Shan¬ 
non V. Massachusetts Bonding & 
Ins. Co., D.C.La., 62 P.Supp. 632— 
Kravas v. Great Atlantic & Pa¬ 
cific Tea Co., D.C.Pa., 28 P.Supp. 
66 . 

Pong V. U. S., D.C.Cal., 21 F.R.D. 
386—Concordia College Corp. v. 
Great Am. Ins. Co., D.C.Mlnn., 14 
P.R.D. 403—^Lo Cicero v. Continen¬ 
tal Baking Co., D.C.N.T., 13 F.R.D. 
243—^Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co., D.C.Neb., 13 P. 
R.D. 146—Tap v. Ferguson, D.C.N. 
Y., 8 F.R.I>. 166—Thompson v. 

Cranston, D.C.N.Y., 2 P.R.D. 270, 
affirmed, C.C.A., Brown v. Cran¬ 
ston, 132 P.2d 631, 148 A.L.R. 1178, 
certiorari denied Cranston v. 
Thompson, 63 S.Ct. 1028, two cases, 
319 U.S. 741, 87 L.Ed 1698. 

D.C.—Liberty Mut. Ins. Co, v. Val- 
lendlngham, D.C., 94 P.Supp. 17. 
Minn.—Gustafson v. Johnson, 61 N. 
W.2d 108, 236 Minn. 368. 

*Tn the application of Rule 14 
(a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A following sec¬ 
tion 723c, the Court must give full 
consideration to the substantive law 
of the State applicable to the en¬ 
forcement of the rights asserted, so 
that the procedural Rule 14 (a) may 
not be used to bring in a third party 
who is not under the provisions of 
the applicable State law liable to the 
original defendant, Tor all or part of 
the plaintiff’s claim against him.’ ” 


U.S.—Bache v. Dixle-Ohio Exp. Co., 
D.C.Ga., 8 F.R.D. 159. 

State law governs as to substantive 
law 

U.S.—^Vaughn v. Terminal Transport 
Co., D.C.Tenn., 162 P.Supp. 647— 
Goff V. U. S., D.C.Me., 169 P.Supp. 
415—^Razzano v. Ericson, D.C.Pa., 
139 P.Supp. 478—^Keller Crescent 
Printing & Engraving Co. v. Rosen, 
D.C.Pa., 136 P.Supp. 22—^Fontenot 
V. Roach. D.C.Tenn., 120 P.Supp. 
788—Schott V. Colonial Baking Co., 
D.C.Ark., Ill P.Supp. 13—State of 
North Dakota ex rel. N. D. Work¬ 
men's Compensation Bureau v. 
Przybylskl, D.C.Mlnn., 98 P.Supp. 
21—^Kravas v. Great Atlantic «SS; Pa- 
clflo Tea Co., D.C.Pa., 28 P.Supp. 66. 

American Zinc Co. of Ill. v. H. H. 
Hall Const. Co.. D.C.Ill., 21 P.R.D. 
190—Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co., D.C.Neb., 13 P. 
R.D. 146—Tomko v. City Bank 
Farmers Trust Co., D.C.N.Y., 3 F. 
R.D. 31—Jeub v. B/G Poods, D.C. 
Minn., 2 F.R.D. 238. 

State law does not govern as to pro¬ 
cedure 

U.S.—^Vaughn v. Terminal Transport 
Co„ D.C.Tenn., 162 P.Supp. 647— 
La Perry v. Ajax Truck Rentals, 
D.C.Tenn., 161 P.Supp. 707—^Kra- 
vas V. Great Atlantic & Pacific Tea 
Co., D.C.Pa., 28 P.Supp. 66. 

Bill Curphy Co. v. Lincoln Bond¬ 
ing & Ins. Co., D.C.Neb., 13 P.R.D. 
146, 

The lack of state procedure to cov¬ 
er situation in which third-party ac¬ 
tion was filed would not affect pro¬ 
cedural rights in federal court if 
substantive right against third-party 
defendants existed, since Federal 
Rules of Civil Procedure apply. 

U.S.—Vaughn v. Terminal Transport 
Co., D.C.Tenn., 162 P.Supp. 647. 

Third party originally Joinable as de¬ 
fendant 

Whether a third-party defendant 
may be impleaded under either Fed¬ 
eral Rules of Civil Procedure de¬ 
pends on whether he could have been 
Joined originally as a defendant by 
plaintiff, which could have been done 
only if ajiy right to relief in respect 
of or arising out of the same transac¬ 
tion could have been asserted against 
the defendant and third-party de¬ 
fendant Jointly, severally, or in the 
alternative. 

Colo.—^Arms Roofing Co. v. Petrie, 
314 P.2d 903, 136 Colo. 102. 

43. U.S.—City of Philadelphia, to 
Use of Warner Co., v. National 
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Surety Corporation, C.C.A.Pa., 140 
P.2d 805. 

Travelers Indem. Co. v. J. S. 
Ramstad Const. Co., D.C.Alaska, 118 
P.Supp. 423—^U. S. for Use and 
Benefit of Jones Contracting Co. v. 
Skilken, D.C.Ohlo, 63 P.Supp. 14. 

American Sur. Co. v. Morton, 
D.C.I11., 22 P.R.D. 261—Fowler In¬ 
dus. Service v. John Mohr & Sons 
Co., D.C.Ohio, 10 P.R.D. 271. 

'Where by the administrable sub¬ 
stantive laws of the state no right 
asserted by the third party plaintiff 
against the third party defendant 
conceivably exists or may exist, the 
third party procedure should not be 
allowed. It should not be employed 
with Inevitable and manifest futil¬ 
ity.” 

U.S.—Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co., D.C.Neb., 13 P. 
R.D. 146, 149. 

Employment of independent contrac¬ 
tor 

Restaurant owners, defendants in 
action for personal injuries sustained 
by customer who stepped into hole 
I In parking lot which defendants main¬ 
tained for customers, would not be 
allowed to Implead Independent con¬ 
tractor, with whom defendants had 
orally contracted to do certain work 
on parking lot, in view of state rule 
that, in absence of contractual pro¬ 
vision for indemnity, one cannot es¬ 
cape liability for his own negligence 
by employment of an independent 
contractor, where third-party com¬ 
plaint did not allege that there was 
an agreement to indemnify. 

U.S.—Hume v. Trapp, D.C.Ind., 20 P. 
R.D. 91. 

44. U.S.—^Keller Crescent Printing & 
Engraving Co. v. Rosen, D.C.Pa., 
135 P.Supp. 22—Schott v. Colonial 
Baking Co., D.C.Ark., Ill P.Supp. 
13—Sussan v. Strasser, D.C.Pa., 36 
P.Supp. 266—Crum v. Appalachian 
Electric Power Co., D.C.W.Va., 29 
P.Supp. 90—^Kravas v. Great Atlan¬ 
tic & Pacific Tea Co., D.C.Pa., 28 F. 
Supp. 66. 

Wolfe V. Johnson, D.C.W.Va., 21 
P.RD. 280—Yap v. Ferguson, D.C. 
N.Y., 8 P.R.D. 166. 

Minn.—Corpus Juris Secundum cited 
in Gustafson v. Johnson, 51 N.W.2d 
108, 114, 235 Minn. 368. 

Contribution in whole or in part 
U.S.—^Birdsong v. General Motors 
Corp., D.C.Pa., 99 P.Supp. 163. 

Nonresidents 

Under Rule 14, framers of the Fed¬ 
eral Rules intended that cross ac- 
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exoneration,or indemnification,^® or a person who | is, or may be, liable on the theory of subrogation^'^ 


tlons and actions for contribution 
agrainst nonresidents should be dis¬ 
posed of in the principal litigation. 
U.S.—Pasternack v. Dalo, D.C.Pa., 17 
P.R.D. 420. 

45. U.S.—Russell, Poling & Co. v. U. 

S. . D.C.N.Y., 140 F.Supp. 890. 

46. U.S.—^Waylander-Peterson Co. v. 
Great Northern Ry. Co., C.A.Minn., 
201 P.2d 408, 37 A.L.R.2d 1399. 

La Perry v. Ajax Truck Rentals, 
D.C.Tenn., 161 F.Supp. 707—John¬ 
son V. U. S., D.C.N.C., 133 F.Supp. 
613—Schott V. Colonial Baking Co., 
D.C.Ark., Ill F.Supp. 13—^Lawrence 
V. Great Northern Ry. Co., D.C. 
Minn., 98 F.Supp. 746—^Banachow- 
ski V. Atlantic Refining Co., D.C.N. 

T. , 84 F.Supp. 444—Tevington v. 
International Milling Co, D C.N.T., 
71 F.Supp. 621—Sussan v. Strasser, 
D.C.Pa., 36 F.Supp. 266—State ex 
rel. Neal v. Johnson, D.C.Okl., 33 P. 
Supp. 860—Kravas v. Great Atlan¬ 
tic & Pacific Tea Co., D.C.Pa., 28 P. 
Supp. 66. 

Atella V. General Elec. Co., D.C. 
R.I.. 21 P.R.D. 372—Behar v. Sa- 
vard, D.CN.T, 21 F.R.D. 367— 
Wolfe V. Johnson, D.C.W.Va., 21 P. 
R.D. 280—Swenson v. Suhl, D.C. 
Neb., 19 P.R.D. 517—^Kratke v. Den¬ 
ver & R. G. W. R. Co.. D.aColo., 16 
P.B.D. 4—Young v. Atlantic Refin¬ 
ing Co., D.aOhio, 9 P.R.D. 491— 
Yap V. Ferguson, D.C.N.Y., 8 P.R. 
D. 166—^Miller v. Hano, D.C.Pa., 8 
F.R.D. 67—O’Neill v. American Ex¬ 
port Lines, D.C.N.Y., 6 F.R.D. 182— 
Fruit Growers Co-op, v. California 
Pie & Baking Co., D.C.N,Y., 2 P.R. 
D. 415. 

Minn.— Corpus Juris Secundum cited 
in. Gustafson v. Johnson, 61 N.W, 
2d 108, 114, 235 Minn. 358. 
Indemnity In whole or in part 

U.S.—Birdsong v. General Motors 
Corp., D.C.Pa., 99 F.Supp. 163. 
Contractual indemnity 
U.S.—Pong V. U. S., D.C.Cal., 21 F.R. 
D. 385. 

IndemniflcatioiL of surety 
U.S —Baldwin v. Hartford Acc. & 
Indem. Co., D.C.Neb., 14 P.R.D. 
604. 

Zndemniflcation. as between contrac¬ 
tors 

U.S.—Pong V. U. S., D.C.CaL, 21 F.R. 
D. 386. 

Case held not one of indemnity 
U.S.—Bums V. Carolina Power & 
Light Co., D.C.S.C., 88 F.Supp. 769. 

Kuhn V. Yellow Transit Freight 
Lines, D.C.Mo., 12 P.R.D. 252— 
Bache v. Dixie-Ohlo Exp. Co., D.C. 
Ga., 8 F.R.D. 169. 

An action to recover eq.uitable in¬ 
demnity may not be prosecuted by 
third-party procedure. 


U.S.—Trammell v. Appalachian Elec 
Co-op., D.C.Tenn., 135 F.Supp. 612. 

Nonresidents 

Under Rule 14, framers of the 
Federal Rules intended that cross ac¬ 
tions and actions for Indemnification 
against nonresidents should be dis¬ 
posed of in the principal litigation. 
U.S.—Pasternack v. Dalo, D.C.Pa., 17 
F.RD. 420. 

Breach of implied warranty of fitness 
U.S.—^Delta Tank Mfg. Co. v. Weath- 
erhead Co., D.C.Ohio, 150 F.Supp. 
626, afllrmed, C.A., 264 P.2d 602. 

Buie applied 

(1) In action against railroad for 
death of coal company’s employee al¬ 
legedly resulting from negligence of 
such railroad, it may bring in such 
coal company as a third-party de¬ 
fendant to answer railroad’s com¬ 
plaint alleging such coal company's 
contractual liability to indemnify 
such railroad for any damages plain¬ 
tiff might recover from such rail¬ 
road. 

U.S.—^Watkins v. Baltimore & O. R. 
Co., D.C.Pa., 29 F.Supp. 700. 

(2) Where corporation’s contract 
with city for reclamation and re¬ 
moval of articles and materials from 
certain city sanitation department 
land fills obligated such corporation 
to save city harmless from all ac¬ 
tions for personal injuries resulting 
from negligence of corporation or its 
employees in performing work, such 
corporation was properly brought in 
as third-party defendant in action 
against city for injuries to corpora¬ 
tion’s employee struck by sanitation 
department’s truck while he was 
picking and removing material from 
garbage dump. 

U.S,—Falcone v. City of New York, 
D.C.N.Y., 2 F.R,D. 87. 

(3) In action against one indem¬ 
nity company only on fidelity bond 
covering a certain public official who 
was also covered by another bond 
with another company, such other 
company was held to be properly 
made third-party defendant on ap¬ 
plication of the company against 
whom action was brought. 

U.S.—State ex rel. Neal v. Johnson, 
D.aokl., 33 F.Supp. 860. 

(4) Where manufacturing compa¬ 
ny, as part of consideration for in¬ 
stallation of switch on its property 
by railroad, agreed that it would not 
erect any structures in dangerous 
proximity to sidetrack and would use 
care to avoid accidents, such manu¬ 
facturing company was held to be 
properly joined as a third-party de¬ 
fendant in brakeman’s action against 
railroad for injuries sustained be¬ 
cause of insufficient clearance be¬ 
tween train and manufacturing com¬ 

189 


pany’s building, notwithstanding con¬ 
tract in question did not contain 
promise to indemnify railroad in 
event of breach. 

U.S.—Culmer v. Baltimore & O. R. 
Co., D.C.Pa., 1 F.R.D. 765. 

(6) A store sued for injuries could 
file third-party complaint against 
owner of store premises and mort¬ 
gagee in possession thereof on 
ground that owner and mortgagee 
were solely liable for Injuries, as 
against contention that claim of lia¬ 
bility of owner and mortgagee arose 
on a contract which was separate 
and distinct from plaintiffs’ cause of 
action. 

U.S.—^Kravas v. Great Atlantic & Pa¬ 
cific Tea Co., D,C.Pa., 28 F.Supp. 
66 . 

(6) Under Colorado Workmen’s 
Compensation Act, employer is not 
liable for indemnity to third party 
who is sued for injury to employee, 
even where injury results from con¬ 
current negligence of employer and 
third person, and in action by em¬ 
ployee against railroad for personal 
injuries sustained when railroad car 
door fell on him, railroad could not 
maintain third-party complaint 
against employer. 

U.S.—^Ward v. Denver & R. G. W. R. 
Co., D.C.Colo., 119 F.Supp. 112. 

(7) Shipowner sued for injuries 
sustained by stevedore in a fall down 
open hatch while storing cargo on 
ship could file third-party complaint 
against charterer of vessel in con¬ 
trol thereof on the day of accident 
on the ground that charterer was 
liable to owner by way of indemnifi¬ 
cation under the charter party. 

U.S.—^Brady v. Black Diamond S. S. 

Co., D.C.N.Y., 45 F.Supp. 338. 

47. U.S.—Bedal v. Hallack & How¬ 
ard Lumber Co., C.A.Idaho, 226 F. 
2d 526. 

Schott V. Colonial Baking Co., D. 
•C.Ark., Ill F.Supp. 13. 

Wolfe V. Johnson, D.C.W.Va., 21 
F.R.D. 280. 

BlablUty established after satisfac¬ 
tion. of claim 

Generally, it is no obstacle to a 
third-party action that liability, if 
any, of third-party defendant can be 
established only after that of orig¬ 
inal defendant and after satisfaction 
of plaintiff’s claim, where subroga¬ 
tion is basis of claim. 

U.S.—Glens Falls Indem. Co. v. At¬ 
lantic Bldg. Corp., C.A.S.C., 199 F. 
2d 60. 

Lee’s, Inc. v. Transcontinental 
Underwriters of Transcontinental 
Ins. Co., D.C.Md., 9 P.R.D. 470. 

Damages to house 
Where the plaintiff sued to recov¬ 
er damages to house resulting from 
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or warranty, 48 or as surety for defendant,or as an 
insurer of defendant’s liability,^^ or otherwise.^^ 

It has been held that there must be some direct 


relationship, either ex delicto or ex contractu, be¬ 
tween the original defendant and the third-party de- 
fendant,52 although the benefits of the Rule will not 


explosion which were allegedly cov¬ 
ered by defendant's Insurance pol¬ 
icy, impleader, on theory of subroga¬ 
tion, of third-party defendants who 
were allegedly liable for such explo¬ 
sions was within the authority of the 
rule. 

U.S.—^Lee’s Inc. v. Transcontinental 
Underwriters of Transcontinental 
Ins. Co., supra. 

liability by snbrogatloii held not 
shown 

D.C.—^National Mut. Ins. Co. of Dis¬ 
trict of Columbia v. Liberty Mut. 
Ins. Co., 196 F.2d 697. 90 U.S.App. 
D.C. 362, certiorari denied 73 S.Ct. 
16, 344 U.S. 819, 97 L.Ed. 638. 

Subrogation of insurer 

(1) In action by insured against 
insurer to recover on a liability pol¬ 
icy amount paid by insured to third 
party in settlement of suit against 
insured for damages for assault and 
battery committed by insured’s presi¬ 
dent, insurer could maintain a third- 
party complaint against the presi¬ 
dent, even though Insurer denied 
liability to insured. 

U.S.—Glens Falls Indem. Co. v. At¬ 
lantic Bldg. Corp., C.A,S.C., 199 
F.2d 60. 

(2) The liability Insurer or one 
Joint tort-feasor could not claim sub¬ 
rogation to insured’s right to con¬ 
tribution until insurer had actually 
paid Judgment against insured. 

U.S.—Combs v. Continental Casualty 
Co., D.C Ala., 64 F.Supp. 607. 

Bubrogatlon of surety 

(1) Where surety is made defend¬ 
ant in action as result of defalcation 
of party, whose obligation surety has 
guaranteed, surety, being subrogated, 
may properly make such party a 
third-party defendant to an action 
in which surety is charged, or is at¬ 
tempted to be charged, for the obli¬ 
gation. 

U.S.—^American Sur. Co. v. Morton, 
D.C.I11., 22 F.R.D. 261. 

(2) Surety held not subrogated. 
U.S.—City of Philadelphia, to Use of 

Warner Co., v. National Surety 
Corporation, C.C.A.Pa., 140 F.2d 
805. 

4a U.S.—Sussan v. Strasser, D.C. 
Pa., 36 P.Supp. 266. 

Wolfe V. Johnson, D.C.W.Va., 21 
F.R.D. 280. 

.Express or Ixoplled warranty 
U.S.—Schott V. Colonial Baking Co., 
D.C.Ark., Ill F.Supp. 13. 

Warranty of title 

U.S.—^Bernstein v. N. V. Nederland- 
sche-Amerikaansche Stoomvaart- 
MaatschappiJ, C.A.N.T., 173 F.2d 71, 


amended on other grounds 210 F.2d 
376. 

Bernstein v. N. V. Nederlandsche- 
Amerikaansche Stoomvaart-Maat- 
schapplj, D.C.N.Y., 6 F.R.D. 297. 

43. U.S.—U. S. for Use and Benefit 
of Jones Contracting Co. v. Skil- 
ken, D.C.Ohio. 63 P.Supp. 14. 

Buie 14 held inapplicable where 
second surety would not be liable 
for any part of pleading surety's 
claim. 

U.S.—Travelers Indem. Co. v. J. S. 
Ramstad Const. Co., D.C.Alaska, 
118 F.Supp. 423. 

50. U.S.—American Fidelity & Cas. 
Co., V. Greyhound Corp., C.A.Fla., 
232 F.2d 89. 

Childs V. Insurance Co. of Tex., 
D.C.Ark., 139 P.Supp. 637—Pucheu 
V. National Sur. Corp., D.C.La., 87 
P.Supp. 668—Sussan v. Strasser, D. 
C.Pa., 36 P.Supp. 266. 

American Sur. Co. v. Morton, D. 
C.I11., 22 P.R.D. 261—A B & C Mo¬ 
tor Transp. Co. v. Moger, D.C.N.Y., 
10 P.R.D. 613. 

D.C.—Jenkins v. Black & White Cab 
Co., D.C., 16 P.R.D. 6. 

"Undoubtedly Rule 14 was primari¬ 
ly intended to cover the Insurer and 
indemnitor sort of situation, but it is 
hardly to be so precisely limited.” 
U.S.—Fruit Growers Co-op. v. Cali¬ 
fornia Pie & Baking Co., D.C.N.Y., 
2 F.R.D. 416. 

Insurer disputing validity of policy 
An Insured defendant can bring in 
as third-party defendant an insurer 
which disputes validity of policy and 
duty to defend action, despite plain¬ 
tiff’s objections. 

U.S.—^Knapp v. Hankins, D.C.I11., 106 
F.Supp. 43, 

Defense taken over by counsel for 
insurer 

Pact that counsel for insurer, at 
Insured's request, had completely 
taken over defense of action against 
insured would not preclude Insured 
from impleading as third-party de¬ 
fendant its insurer, who refused to 
admit contingent liability. 

U.S.—^Rosalis v. Universal Distribu¬ 
tors, Inc., D.C Conn., 21 P.R.D. 169. 
Effect of ‘‘no action” clause of policy 
General contractor sued by com¬ 
pensation Insurance carrier and by 
employee of subcontractor for inju¬ 
ries caused by negligence of general 
contractor was entitled to bring its 
own Insurer in as a third-party de¬ 
fendant, notwithstanding policy pro¬ 
vision that no action should lie 
against Insurer unless brought aft¬ 
er amount of claim or loss had been 
fixed and rendered certain by final 
Judgment or agreement, particularly 
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where Insurer was alleged to have 
breached its contract by refusing t€ 
defend general contractor or to meet 
expenses. 

U.S.—Jordan v. Stephens, D.C.Mo., 7 
P.R.D. 140. 

XuBurer of coparty 

The insurer of one of several orig¬ 
inal defendants in automobile colli¬ 
sion case could not be made a third- 
party defendant at Instance of one 
of the other original defendants with 
which such insurer had no relation¬ 
ship whatever. 

U.S.—Tullgren v, Jasper, D.C.Md., 27 
P.Supp. 413. 

Subsequent liability to plaintiff 
That an insurer of one of defend¬ 
ants might thereafter become liable 
to plaintiff did not, under the text 
rule, entitle another of original de¬ 
fendants to have insurer made a 
third-party defendant, where, be¬ 
cause insurer was only secondarily 
liable to plaintiff, it was not appar¬ 
ent that plaintiff himself could prop¬ 
erly have joined insurer as an orig¬ 
inal defendant. 

U.S.—Tullgren v. Jasper, supra. 
Subsequent right to contribution 
That an original defendant might 
thereafter have a right of contribu¬ 
tion did not entitle it to have insurer 
of one of the other original defend¬ 
ants made a third-party defendant in 
case, in absence of any relationship 
between first defendant and insurer. 
U.S.—^Tullgren v. Jasper, supra. 
Third-party complaint for contribu^ 
tlon 

Under Alabama law, liability insur¬ 
er of one Joint tort-feasor, on being 
sued by injured party, could not 
maintain third-party complaint for 
contribution against insurers of oth¬ 
er Joint tort-feasors. 

U.S.—Combs V. Continental Casualty 
Co., D.CA.la., 64 P.Supp. 607. 
Purpose of possible prejudice 
However, the bringing of plaintiff’s 
insurers into a suit for possible prej¬ 
udice which plaintiff might suffer in 
minds of jury because of knowledge 
that plaintiff was Insured is neither 
a proper nor legal purpose. 

U.S.—Celanese Corp. of America v. 
John Clark Industries, CA..Tex., 
214 F.2d 661. 

Buie held inapplicable where in¬ 
surer would not be liable to defend¬ 
ant. 

U.S.—^American Sur. Co. v. Morton, 
D.C.I11., 22 P.R.D. 261. 

51. U.S.—Schott V. Colonial Baking 
Co., D.C.Ark., Ill P.Supp. 13. 

52. U.S.—Tullgren v. Jasper, D.C. 
Md., 27 P.Supp. 413. 



35A C. J. S, 


FEDERAL CIVIL PROCEDURE 


120 


be denied because of a narrow or technical construe- may be permitted to implead, as third-party defend- 
tion as to what constitutes liability “for all or part of ants, joint tort-feasors,^4 at least, or only, where 

plaintiff’s^ claim” against defendant, as those words the original defendant may be permitted by the state 

are used in the Rule.53 demand contribution or indemnification of 

Under this Rule, a defendant sued in a tort action such tort-feasors, although not otherwise,55 and es- 


63. U.S.—Balcoff v. Teagrarden, D.C. 

N.T., 86 F.Supp. 224. 

Fayment compelled "bj tliird person’s 
nesfllg'ence 

One who Is forced to pay another 
money by reason of third person’s 
negligrence has a “claim” agrainst 
third person who may be brought in¬ 
to the case as a third-party defend¬ 
ant. 

U.S.—Jones v. Waterman S. S. Corp., 

C.C.A.Pa., 166 F.2d 992. 

Claim dependent on state law 

Where seaman was injured on 
Pennsylvania pier through alleged 
negligence of third person, and Juris¬ 
diction rested on diversity of citi¬ 
zenship and jurisdictional amount 
was involved, any claim of seaman’s 
employer against third person negli¬ 
gently causing injury depended on 
law of Pennsylvania. 

U.S.—Jones v. Waterman S. S. Corp., 

C. C.A.Pa., 165 P.2d 992. 

Breach of warranty; copyright liu 
fringement 

Where defendant, in an action for 
copyright infringement for an al¬ 
leged unauthorized performance of 
plaintiff’s song, sought to bring in 
plaintiff’s sister as a third-party de¬ 
fendant on the theory that if he were 
liable to plaintiff she would be lia¬ 
ble to defendant for breach of war¬ 
ranty of authority in representing to 
him that plaintiff had authorized her 
to request defendant for such per¬ 
formance, the benefits of the Rule 
would not be denied defendant on 
plaintiff’s objection that such sister 
would not be liable to defendant “for 
all or part of plaintiff's claim” which 
is for copyright infringement. 

U.S.—Balcoff V. Teagarden, D.C.N. 

T., 36 F.Supp. 224. 

54. U.S.—^Pucheu v. National Sur. 

Corp., D.C.L««, 87 F.Supp. 668— 

Malkin v. Arundel Corporation, D. 

CMd., 36 F.Supp. 948—Gray v. 

Hartford Accident & Indemnity 

Co., D.CLa., 31 F.Supp. 299. 
Horton v. Continental Can Co., 

D. C.Neb., 19 F.R.D. 429. 

Waiting for Judgment In soUdo not 

required 

The Rule permits one Joint tort¬ 
feasor to bring other joint tort¬ 
feasors into court so that rights of 
all persons* concerned may be adjudi¬ 
cated, and he is not required to wait 
until there is an adverse judgment 
in solido against him and he has 
paid more than his share. 

U.S.—Shannon v. Massachusetts 

Bonding & Ins. Co., D.C.Lia., 62 F. 

Supp. 632. 


Amending petition 

Where original defendants could 
not enforce contribution against 
third-party defendant unless there 
was a joint judgment for plaintiff 
against original defendants and 
third-party defendant, which judg¬ 
ment could not be obtained unless 
plaintiff amended his petition, such 
amendment is a prerequisite to 
bringing in such third-party defend¬ 
ant. 

U.S—Malkin v. Arundel Corporation, 
D.C.Md., 36 F.Supp. 948. 

Motor vehicle operators and their 
insurers 

(1) In actions for Injuries to pas¬ 
sengers in motor vehicle collision 
cases, operators and their insurers 
may, under certain circumstances, 
within the text be brought in as 
third-party defendants. 

U.S.—^Malkin v. Arundel Corporation, 
D.C.Md., 36 F.Supp. 948—Gray v. 
Hartford Accident & Indemnity 
Co., D.C.Lia., 31 F.Supp. 299. 

(2) Owner and driver of truck 
sued for injuries sustained by pas¬ 
sengers in automobile which collided 
with truck would be permitted, on 
notice to passengers, to serve sum¬ 
mons and complaint on automobile 
owner and operator who was not a 
party to the action, but who was al¬ 
leged by truck owner to be liable, to 
some extent for passengers’ injuries. 
U.S,—^Anderson v. Kenosha Auto 

Transp., D.C.Mlnn., 6 F.R.D. 266, 
followed in 6 F.R.D. 266. 

Active or passive negligence 

(1) A third-party action may not 
be maintained where negligence of 
third-party plaintiff may be termed 
active. 

U.S.—Santomassino v. U. S., D.C.N. 
T., 167 F.Supp. 826—Rayman v. 
Wyer, D.C.N.Y., 138 F.Supp. 618. 

(2) Such action may be maintained 
where his negligence is passive, sec¬ 
ondary, or implied. 

U.S.—Codrington v. U. S. Lines Co.. 
D.C.N.T., 168 F.Supp. 261—Stahl- 
berg V. Hannifin Corporation, D.C. 
N.T., 167 F.Supp. 290—^Rayman v. 
Wyer, D.C.N.T., 188 F.Supp. 618. 

Thompson v. American Export 
Lines, Inc., D.C.N.Y.. 16 F.R.D. 126. 

(3) While a defendant named in 
main, or first, complaint may not im¬ 
plead a third-party defendant when 
both parties are actively and equally 
negligent, a third-party defendant 
may be impleaded where defendant’s 
negligence was passive and that of 
third-party defendant was active. 
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U.S.—Sllvesky v. Greyhound Corp., 
D.C.N.T., 174 F.Supp. 378. 

(4) The substantive law of Ten¬ 
nessee permits recovery by one tort¬ 
feasor against the other where the 
one suing is guilty of passive negli¬ 
gence and the one sued Is guilty of 
active negligence, and hence one tort¬ 
feasor could maintain third-party ac¬ 
tion in federal court against the oth¬ 
er tort-feasor; and fact that right of 
passively negligent tort-feasor to re¬ 
cover from actively negligent tort¬ 
feasor would not accrue, under state 
law, until principal case against pas¬ 
sively negligent tort-feasor was con¬ 
cluded would not preclude bringing 
of third-party action in federal court 
along with the principal case. 

U.S.—^Vaughn v. Terminal Transport 
Co., D.C.Tenn.. 162 F.Supp. 647. 

(6) Where employee’s bill of com¬ 
plaint for actionable negligence in 
Michigan did not claim that both em¬ 
ployer and tort-feasor were guilty of 
negligence, tort-feasor was not enti¬ 
tled to implead employer on theory 
that employer was guilty of active 
negligence and tort-feasor was guilty 
of only passive negligence; tort¬ 
feasor’s answer which did not allege 
that it must respond to employee for 
passive negligence as a matter of 
law, but that under facts it was not 
negligent at all or only passively 
negligent was not sufficient to permit 
tort-feasor to Implead employer as 
the real tort-feasor. 

U.S.—^Douglas V. Detroit Edison Co., 
D.C.Mich., 146 F.Supp. 1. 
Workmen’s compensation acts 

Under provisions of Workmen’s 
Compensation Act that, where con¬ 
ditions of liability under act exist, 
right to recover compensation bene¬ 
fits shall be exclusive remedy against 
employer, an employer who has paid 
workmen’s compensation to injured 
employee cannot be added as third- 
party defendant in action by em¬ 
ployee against an alleged tort-feasor. 
U.S.—^Douglas v. Detroit Edison Co., 
supra. 

55. U.S.—Lo Bue v. U. S., C.A.N.T., 
188 F.2d 890—Sheppard v. Atlantic 
States Gas Co., C.C.A.Pa., 167 F.2d 
841. 

Geborek v. Briggs Transp. Co., 
D.C.I11., 139 F.Supp. 7—Trammell 
V. Appalachian Elec. Co-op., D.C- 
Tenn., 136 F.Supp. 612—Scruggs v. 
Meredith, D.C.Hawail, 135 F.Supp. 
376 —^Fontenot v. Roach, D.C.Tenn., 
120 F.Supp. 788—Ward v. Denver 
& R. G. W. R. Co., D.aColo., 113 
F.Supp. 112—Schott v. Colonial 
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pecially where such impleading will permit all re¬ 
lated matters growing out of one occurrence to be 
settled definitely and clearly in one action.^® On 
the other hand, it has been held that Rule 14 is not 
restricted to the rights of indemnity or contribution 
which are presently enforceable,®*^ so that the fact 
that defendant cannot, at the time of the main suit, 
bring an independent action against the third party 
does not militate against defendant's right to invoke 
the third-party procedure.®® 


A defendant cannot assert an entirely separate 
claim against a third party, even though it arises 
out of the same general set of facts as the main 
claim;®® there must be an attempt to pass on to 
the third party all or part of the liability asserted 
against defendant.®® It is immaterial that the lia¬ 
bility of the third party rests on a different theory 
from that underlying plaintiff's claim against de- 
fendant,®! or that the basis of the claim for relief 


Baking Co.. D.C.Ark., Ill F.Supp. 
13 —state of North Dakota ex rel. 
N. D. Workmen's Compensation 
Bureau v. Przybylskl, D.C.Minn., 
98 F.Supp. 21—^Andromidas v. 
Theisen Bros., D.C.Neb., 94 F.Supp. 
150—Wise V. Stockard S. S, Corp., 
D.C.N.Y., 79 F.Supp. 917—Gray v. 
Hartford Accident & Indemnity 
Co., D.C.L.a., 31 F.Supp. 299—Krav- 
as V. Great Atlantic & Pacific Tea 
Co., D.C.Pa., 28 F.Supp. 66. 

Pong V. U. S.. D.C.CaJ., 21 F.R.D. 
385—Wolfe V. Johnson, D.CW.Va., 
21 P.II.D. 280—Campbell v. Maine 
Cent. Transp. Co., D.C.Me., 20 F.R. 
D. 629—Holatlaw v. Southern Ry. 
Co., D.C.Mo., 9 P.R.D. 276—Keller 

V. Kornegay. D.C.N.C., 9 F.R.D. 103 
—^Bache v. Dixle-Ohio Exp. Co., D. 

C. Ga., 8 P.R.D. 169—Thompson v. 
Cranston, D.C.N.Y., 2 F.R.D. 270, 
affirmed, C.C.A., Brown v. Cran¬ 
ston, 132 P,2d 631, 148 A,L.R. 1178, 
certiorari denied Cranston v. 
Thompson, 63 S.Ct. 1028, two cases, 
319 U.S. 741. 87 L.Ed. 1698. 

D.C.—^Henry Fuel Co. v. Whitebread, 
236 P.2d 742, 99 U.S.App.D.C. 9— 
Knell V. Peltman, 174 P.2d 662, 85 
XJ,S.App.D.C. 22. 

Minn.—Gustafson v. Johnson, 51 N. 

W. 2d 108, 235 Minn. 368, 

N.J.—^Malkin v. Parsons, 70 A.2d 200, 
7 N.J.Super. 318. 

*Tf such a right [of contribution 
between the third party plaintiff and 
the third party defendant] does not 
exist, no useful purpose would be 
served by retaining the third party 
defendants as such, in the case and 
the third party complaint should be 
dismissed. If such a right does ex¬ 
ist, the third party defendant should 
remain in the case so that the entire 
controversy may be disposed of in 
one proceeding.” 

tr.S.—Schott V. Colonial Baking Co., 

D. C.Ark., Ill F.Supp. 13, 20. 

Variation according to state law 
The Rule permits a third party al¬ 
leged to be solely or jointly liable 
to be brought in without regard to 
any question of contribution, and if 
joint judgment is rendered, then in 
state where contribution is allowed 
judgment would bind third party in 
any proceeding for contribution, and 
in state where contribution is not al¬ 


lowed, defendant could not enforce 
contribution. 

U.S.—^Atlantic Coast Line R. Co. v. 

U. S. Fidelity & Guaranty Co., D. 

C. Ga.. 52 F.Supp. 177. 

Joint suit or judgment required 

(1) Where appropriate state law 
requires joint judgment before al¬ 
lowing contribution among joint tort¬ 
feasors, defendant cannot join as 
third-party defendant one who he 
alleges was a joint tort-feasor with 
him in commission of wrong. 

U.S.—Baltimore & O. R. Co. v. Saun¬ 
ders, C.C.A.W.Va., 169 P.2d 481. 

Buckner v. Foster, D.C.Mich., 106 
F.Supp. 279. 

Murtagh v. Phillips Waste Oil 
Pick-Up & Road Oiling Service, 
Inc., D.C.Mich., 17 P.R.D. 496—Cro¬ 
mer V. Sollltt Const Co., D.C.W.Va., 
16 F.R.D. 669—^Neiman-Marcus Co. 

V, Lalt, D,C.N.Y., 14 P.R.D. 159— 
liO Cicero v. Continental Baking 
Co., D.C.N.Y., 13 P.R.D. 243—Kuhn 
V. Yellow Transit Freight Lines. 

D. C,Mo., 12 F.R.D. 262—Holstlaw 
V. Southern Ry. Co., D.C.Mo., 9 F.R. 
D. 276. 

(2) State law to this effect being 
procedural in character, is inappli¬ 
cable in an action brought in a fed¬ 
eral court in another state. 

U.S.—Mayle v. Criss, D.C.Pa., 163 F. 
Supp. 676. 

(3) If the law of the state allows 
contribution only where the original 
plaintiff has sued tort-feasors Jointly 
and acquired a judgment against 
them both. Rule 14 cannot be used 
when the injured party has chosen 
to sue only one of the tort-feasors 
severally; otherwise, if the tort-fea¬ 
sor-defendant could Implead a joint 
tort-feasor not sued, the result 
would be to enhance the substantive 
rights of the original defendant over 
what is given by state law. 

U.S.—^D'Onofrio Const. Co. v. Recon 
Co., C.A.R.I., 265 F.2d 904. 
Securing joint judgment 

Rule 14 could not be employed to 
secure such a joint judgment against 
joint tort-feasors in action govern¬ 
ed by state law as would result In 
right of contribution on its payment 
by original defendant. 

U.S.—^Vaughn v, Guenther, D.C.Ga., 
8 P.R.D. 167. 


Refusal to hold Impleaded defendant 
held error 

U.S.—^D’Onofrio Const. Co. v. Recon 
Co., C.A.R.I., 266 P.2d 904. 

No presumption of intentional wrong 
U.S.—Jeub V. B/G Foods, D.C.Minn., 
2 F.R.D. 238. 

Contribution not sought 
U.S.—Carbola Chemical Co. v. Trun¬ 
dle, D.C.N.Y., 3 F.R.D. 502. 

56. U.S.—Gray v. Hartford Accident 
& Indemnity Co., D.C.La., 31 F. 
Supp. 299. 

57- U.S.—^Anderson v. Kenosha Auto 
Transp., D.C.Mlnn., 6 F.R.D. 265, 
followed in 6 F.R.D. 266—Jeub v. 
B/G Foods. D.C.Minn., 2 F.R.D. 238. 

58. U.S.—^Anderson v. Kenosha Auto 
Transp., D.C.Minn., 6 F.R.D. 266, 
followed in 6 F.R.D. 266—Jeub v. 
B/G Foods, D.C.Minn.. 2 F.R.D. 238. 

59. U.S.—U. S. V. Scott, D.C.N.Yh 18 
F.R.D. 324. 

Suit by compensation insurer 

Where employer’s Insurance car¬ 
rier, having paid compensation under 
Longshoremen’s Compensation Act, 
brought suit against thirds parties 
whose negligence allegedly contribut¬ 
ed to Injury, defendants could not 
bring in employer by third-party 
complaint seeking recovery of prop¬ 
erty damages allegedly caused by 
negligence of employer. 

D.C.—Liberty Mut. Ins. Co. v. Val- 
lendingham, D.C., 94 F.Supp. 17. 

In government’s action on note ex¬ 
ecuted by defendants for an insured 
home improvement loan, defendants 
were not entitled to join as third- 
party defendant the original corpo¬ 
rate payee against which they assert¬ 
ed claim of damages for breach of 
contract to make said improvements 
in workmanlike manner, especially in 
view of fact that third party had in¬ 
dorsed and negotiated note “without 
recourse”; such impleading would 
introduce new and separate contro¬ 
versy into case. 

U.S.—U. S. V. De Haven, D.CMich.. 
IS F.R.D. 436. 

60. U.S.—U. S. V. Scott, D.C.N.Y., 18 
F.R.D. 324. 

61. U.S.—Lee’s, Inc. v. Transconti¬ 
nental Underwriters of Transcon¬ 
tinental Ins. Co., D.C.Md., 9 F.R.D. 
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in the original action is different from that of the 
third-party claim ;62 since forms of action are of 
no consequence in the federal courts, a third-party 
claim may be based on negligence, although the 
main claim sounds in contract, or vice versa, and 
no privity of contract between defendant and the 
third party is necessary.64 However, a third-party 
proceeding requiring the trial of an ex delicto and 
an ex contractu action together will not be permitted 
where it would have a strong tendency to confuse 
and mislead the jury and would not avoid circuity 
of action or result in the doing of substantial jus- 

tice.®5 


§ 121. Exoneration of Defendant; Liability 
of Third Party to Plaintiff 

Rule 14 was not Intended to authorize the substitution 
of one defendant for another, or to permit the defendant 
to maintain that the third-party defendant is solely liable 
to the plaintiff; the Rule, as amended, does not permit 
the Joinder of persons who are, or may be, directly 
liable to the plaintiff. 

It was not intended, by the Federal Rules of Civil 
Procedure, Rule 14, 28 U.S.C.A., to authorize the 
substitution of one defendant for another, as by 
permitting the main defendant to maintain that he 
should never have been sued in the first place,®® or 
that the third-party defendant is solely liable to 
plaintiff,®*^ although it has been said that this state- 


470—Jeub v. B/G- Foods, D.C.Minn., 
2 F.R.D. 238. 

“The courts have gone far to per¬ 
mit third-party claims in order to 
avoid ifiuUiplicity of actions even 
though the claim is based on a differ¬ 
ent theory from that alleged in the 
original complaint and the third-par¬ 
ty complaint introduces new factual 
issues.” 

U.S.—Kohn V. Teleprompter Corp., 
Tele-Q Corp., D.C.N.T., 22 F.R.D. 
259, 261. 

62. U.S.—^Kelly v. Pennsylvania R. 
Co., D.C.Pa., 7 P.R.D. 624. 

“It is settled that impleader un¬ 
der Rule 14 (a) does not require an 
identity of claims, or even that the 
claims rest on the same theory. 
Otherwise the purpose of the Rule 
would be defeated.” 

U.S.—^American Fidelity & Cas. Co. 
V. Greyhound Corp., C.A.Fla., 232 
F.2d 89, 92. 

Contract unrelated to plaintiff’s 
claim 

A third party may be brought into 
an action even though its alleged 
liability is based on a contract un¬ 
related to the cause of action form¬ 
ing the basis of the plaintiff’s claim. 
U.S.—Brady v. Black Diamond S. S. 

Co., D.C.N.T., 45 F.Supp. 338. 
Federal statute, contract, and state 
law 

Fact that asserted liability of orig¬ 
inal defendant was under Federal 
Employers’ Liability and Safety Ap¬ 
pliance Acts and that of third-party 
defendant joined by original defend¬ 
ant was based on alleged violation of 
duty imposed by contract and state 
law did not prevent federal district 
court from assuming Jurisdiction 
over third-party claim. 

U.S.—^Kelly v. Pennsylvania R. Co., 
D.C.Pa., 7 F.B.D. 524. 

63. U.S.—^Davis V. Associated In¬ 
demnity Corporation, D.C.Pa., 66 
F.Supp. 641, appeal dismissed, C.C. 
A., 150 F.2d 1006. 

American Zinc Co. of Ill. v. H. 
H. Hall Const. Co., D.C.I11., 21 F. 

86A C. J.S.—13 


I R.D. 190—^Fruit Growers Co-op. v. 

I California Pie & Baking Co., D.C. 

I N.Y.. 2 F.R.D. 416. 

64. U.S.—^Davis v. Associated In¬ 
demnity Corporation, D.C.Pa., 66 
F.Supp. 541, appeal dismissed, C.C. 
A., 150 F.2d 1006. 

65. U.S.—^American Zinc Co. of Ill. 
V. H H Hall Const. Co., D.C.I11., 
21 F.R.D. 190. 

66 . U.S.—^Rutherford v. Pennsyl¬ 
vania Greyhound Line, D.C.Ohio, 7 
F.R.D. 246—Hull v. U. S. Rubber 
Co., D.C.Mlch., 7 F.R.D. 243. 

“The defendant cannot change the 

action of the plaintiff from one 
against It to one against somebody 
else,” 

U.S.—Gartner v. Lombard Bros., C.A. 
Pa., 197 P.2d 63, 54. 

67. U.S.—^Birdsong v. General Mo¬ 
tors Corp., D.C.Pa., 99 F.Supp. 163. 

Ross V. Erie R. Co., D.C.Pa., 18 
F.R.D. 9—^Rutherford v. Pennsyl¬ 
vania Greyhound Line, D.C.Ohio, 7 
P.R.D. 246. 

“If it be true that the third-party 
defendants are solely liable to the 
original plaintiff, that fact will af¬ 
ford no basis for a judgment against 
the third-party defendants in favor 
of the original defendant.” 

U.S.—Sheppard v. Atlantic States 
Gas Co., D.C.Pa., 72 F.Supp. 185, 
186, reversed on other grounds, C. 
C.A„ 167 F.2d 841. 

Reason for rule 

This contention presupposes that 
plaintiff has sued the wrong defend¬ 
ant, which properly speaking, is a de¬ 
fense, for plaintiff cannot recover a 
judgment against a third-party de¬ 
fendant whom he has not sued. 

U.S.—^Brady v. Black Diamond S. S. 
Co., D.C.N.T., 46 F.Supp. 338. 

Actions for injuries 

(1) Where defendant’s third-party 
complaint alleged that plaintiff’s in¬ 
juries in automobile accident came 
about solely by negligence of plain- 

193 


tiff’s husband, who was driving au¬ 
tomobile in which plaintiff was pas¬ 
senger at time of collision with de¬ 
fendant’s automobile, plaintiff was 
only person who had any claim 
against her husband, plaintiff’s hus¬ 
band was not a person who was sec¬ 
ondarily liable to defendant, and hus¬ 
band could not be brought into ac¬ 
tion as third-party defendant. 

U.S.—^Wolfe V. Johnson, D.C.W.Va., 

21 F.R.D. 280. 

(2) In action for injuries sustain¬ 
ed as a result of the negligent opera¬ 
tion of a motor vehicle by defendant 
on an infield surrounded by a race¬ 
track owned by third-party defend¬ 
ant, a third-party complaint alleging 
that third-party defendant so negli¬ 
gently maintained surface of Infield 
and failed to control and direct the 
persons and traffic in and about in¬ 
field as to cause the accident, was de¬ 
fective, since third-party complaint 
attempted to place sole liability on 
third-party defendant, and in effect 
attempted to eliminate original de¬ 
fendant as a defendant and to sub¬ 
stitute third-party defendant as sole 
defendant. 

U.S.—^Fort V. Bash, D.C.Pa., 10 F.R. 

D. 626. 

(3) In action against corporation 
for injuries sustained by occupant of 
truck which collided ^th corpora¬ 
tion’s standing motor transport, cor¬ 
poration’s motion to make owner and 
driver of truck third-party defend¬ 
ants was denied by court in its dis¬ 
cretion, where corporation contended 
that owner and driver of truck were 
solely liable to the occupant of the 
truck on ground that gn:oss negli¬ 
gence of driver of truck was the 
proximate cause of the collision. 
U.S.—^Bull V. Santa Fe Trail Transp. 

Co., D.C.lsreb., 6 F.R.D. 7. 

Prior to aauendment of the Rule^ 
such contention could be made by de¬ 
fendant. 

U.S.—^Young V. Atlantic Refining Co., 

D.C.Ohio, 9 F.R.D. 491. 
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merit of the Rule is in conflict with other decisions.®^ 

The Rule, as amended, does not permit the joinder 
of persons who are, or may be, directly liable to the 
original plaintiff,^® and a third-party complaint is 
dismissible to the extent to which it relies on the 
theory that the third-party defendants are liable to 
plaintiff.'^ 

So, it has been held that defendant will not be 
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permitted to tender to plaintiff as third parties per¬ 
sons who are alleged to be liable to plaintiff for all 
the claims asserted against defendant,or third per¬ 
sons who are directly liable to plaintiff,*^2 particu¬ 
larly where plaintiff declines to amend his com¬ 
plaint to assert a claim for relief against the per¬ 
sons sought to be brought in as third-party defend¬ 
ants.*^^ Plaintiff is not required to make a claim 


68 . U.S.—Tevington v. Internation¬ 
al Milling Co., D.C.N.T., 71 F.Supp. 
621. 

69. U.S.—^Falls Industries, Inc. v. 
Consolidated Chemical Industries. 
Inc., C.A.La., 258 F.2d 277—-Pat¬ 
ton V. Baltimore & O. R. Co., C.C. 
A.Pa., 197 F.2d 732. 

Kohn V. Teleprompter Corp., 
Tele-Q Corp., D.C.N.Y., 22 P.R.D. 
259—^Wolfe V. Johnson, D.C.W.Va., 
21 F.R.D. 280—Dyke v. Sechrist, D. 

C. Md., 21 F.R.D. 240, appeal dis¬ 
missed, C.A., 256 F.2d 881—Buch- 
holz V Michigan Motor Freight 
Lines, Inc., D.C.Mich., 19 F.R.D. 
407—Ross V. Erie R. Co., D.C.Pa., 
18 P.R.D. 9—^Higgins v. Shenango 
Pottery Co., D.C.Pa., 12 F.R.D. 510 
—Young V. Atlantic Refining Co., 

D. COhlo, 9 F.R.D. 491. 

“No longer is It possible to bring 
in a person simply because he is or 
may be liable to the original plain¬ 
tiff.” 

D.C.—^National Mut. Ins. Co. of Dis¬ 
trict of Columbia v. Liberty Mut. 
Ins. Co., 196 F.2d 697, 698, 90 U.S. 
App.D.C. 362, certiorari denied 73 
S.Ct. 16, 344 U.S. 819, 97 L.Ed. 
638. 

Status of plaintiff Immaterial 

The right of defendant under Fed¬ 
eral Rule to bring in third party is 
based only on his ability to state 
cause of action in himself against 
proposed third party, and for this 
purpose status of plaintiff need not 
be considered. 

U.S.—Holstlaw V. Southern Ry. Co., 
D.C.MO., 9 F.R.D. 276. 
lUdireot action by plaintiff 

What a plaintiff cannot do in di¬ 
rect action against third-party de¬ 
fendant he cannot do indirectly In 
ancillary action against such defend- 
a . 

U.S.—Carlisle v. Monongahela Ry. 
Co., D.C.Pa., 16 F.R.D. 426. 

Prior to the amendment, effective 
March 19, 1948, liability to defend¬ 
ant or to plaintiff was required to be 
shown. 

U.S.—City of Philadelphia, to Use of 
Warner Co., v. National Surety 
Corporation, C.CA..Pa., 140 F.2d 
806—Heltman v. Davis, C.CA..Ind., 
119 P.2d 976—^Barnard-Curtlss Co. 
V. Maehl, C.C.A.Mont., 117 F.2d 7. 

U. S. for Use and Benefit of 
Jones Contracting Co. v. Skilken, 


D.C.Ohio, 63 F.Supp. 14—^Atlantic 
Coast Line R. Co. v. U. S Fidelity 

6 Guaranty Co., D.C.Ga., 62 F. 

Supp. 177—^Adam v. VacQuier, D.C. 
Pa., 48 F.Supp. 275—^Delano v. 
Ives, D.C.Pa, 40 F.Supp 672— 

Metzger v. Breeze Corporations, D. 

C. N.J., 37 F.Supp. 693—Balcoff v. 

Teagarden, D.C.N.Y., 36 F.Supp. 

224—Moreno v. U. S., D.C.Mass., 35 
F.Supp. 667, affirmed, C.C.A., 120 
F.2d 128—Barkeij v. Don Lee, Inc., 

D. CCal., 34 F.Supp. 874—Gray v. 
Hartford Accident & Indemnity 
Co., D.C La., 32 F Supp. 336—Gray 
v. Hartford Accident & Indemnity 
Co., D.C.La., 31 F.Supp. 299—Mills 
v. Board of Education of Anne 
Arundel County, D.C.Md., 30 F. 
Supp. 246—Saunders v. Goldstein, 
D.C.D.C., 30 F.Supp. 150—Burris v. 
American Chicle Co., D.C.N.Y., 29 
F.Supp. 773—Slauson v. Standard 
Oil Co., D.aWis., 29 F.Supp. 497— 
Crum V. Appalachian Electric Pow¬ 
er Co., D.C.W.Va., 29 F.Supp. 90— 
Tullgren v. Jasper, D.C.Md., 27 F. 
Supp. 413—Crum v. Appalachian 
Electric Power Co., D.C.W.Va., 27 
F.Supp. 138—Crim v. Lumbermens 
Mut. Casualty Co., D.C.D.C., 26 F. 
Supp. 716. 

Fong V. U. S., D.C.Cal., 21 F.R.D. 
386—Dyke v. Sechrist, D.C.Md., 21 
F.R.D. 240, appeal dismissed, C.A., 
256 P.2d 881—Murtagh v. Phillips 
Waste Oil Pick-Up & Road Oiling 
Service, Inc., D.C.Mlch., 17 F.R.D. 
496—^Jordan v. Stephens, D.C.Mo.. 

7 P.R.D. 140—Carbola Chemical Co. 
V. Trundle Engineering Co, D.C. 
N.Y., 3 F.R.D. 600—^Fruit Growers 
Co-op. V. California Pie & Baking 
Co., D.C.N.Y., 2 F.R.D. 415—John 
N. Price & Sons v. Maryland Cas¬ 
ualty Co., D.C.N.J., 2 F.R.D. 408— 
U. S. V. Jolllmore, D.C.Mass., 2 F. 
R.D. 148—^Herrin^on v. Jones, D. 
C.La., 2 F.R.D. 108—Sklar v. 
Hayes, D.C.Pa., 1 F.R.D. 416— 
Lensch v. Boushell Carrier Co., D. 
C.N.Y., 1 F.R.D. 200. 

N.J.—^Malkin v. Parsons, 70 A.2d 200, 
7 N.J.Super. 318. 

DisclosixLg right of action against 
third party 

The fact that the original com¬ 
plaint discloses no right of action 
against persons sought to be brought 
in as third-party defendants has been 
held not to preclude their being 
brought in where the necessary alle¬ 
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gations are otherwise made to ap¬ 
pear. 

U.S.—Gray v. Hartford Accident & 
Indemnity Co., D.C.La., 31 F.Supp. 
299. 

70. D.C.—^National Mut. Ins. Co. of 
District of Columbia v. Liberty 
Mut. Ins. Co., 196 F.2d 597, 90 US. 
App.DC. 362, certiorari denied 73 
S.Ct. 15, 344 U.S. 819, 97 L.Ed. 638. 
Trucking company and liability in¬ 
surer 

D.C.—^National Mut. Ins. Co. of Dis¬ 
trict of Columbia v. Liberty Mut. 
Ins. Co., supra. 

71- U.S.—Connelly v. Bender, D.C. 
Mich, 36 FSupp. 368. 

Bull V. Santa Fe Trail Transp. 
Co.. D.C.Neb., 6 F.R.D. 7—Whit¬ 
mire V. Partin, D.C.Tenn., 2 F.R.D. 
83. 

Reasons for this construction 

“The original defendants may offer 
all of the matter to exculpate them¬ 
selves from liability equally as well 
without the inclusion of the third- 
party defendants as if they were in¬ 
cluded. To hold otherwise increases 
rather than decreases multiplicity of 
parties if not litigation The ten¬ 
der of the third-party defendant be¬ 
comes a complete gratuity.” 

U.S.—Satink v. Township of Holland, 
D.C.N.J., 31 F.Supp. 229, 230. 

72. U.S.—^Delano v. Ives, D.C.Pa., 40 
F.Supp. 672. 

73. U.S.—^Delano v. Ives, supra— 
Connelly v. Bender, D.C.Mich., 36 
F.Supp. 368—Satink v. Township 
of Holland, D.C.N.J., 31 F.Supp. 
229. 

Rutherford v. Pennsylvania 
Greyhound Lines, D.C.Ohio, 7 F.R. 
D. 245—Lommer v. Scranton- 
Spring Brook Water Service Co., D. 
C.Pa., 3 F.R.D. 27. 

Actious for injuries to automobile 
passengers 

(1) Where plaintiff, passenger in 
an automobile suing for personal in¬ 
juries sustained in collision with a 
motor vehicle driven by one defend¬ 
ant and owned by the other, refused 
to amend her complaint so as to seek 
relief against the driver of the auto¬ 
mobile in which plaintiff was riding, 
it was held that such driver could 
not be brought in as a third party. 
U.S.—Whitmire v. Partin, D.C.Tenn., 
2 F.R.D. 83. 
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against the third-party defendants,or, unless re¬ 
quired by applicable state law, 75 to sue, or accept, a 
third-party defendant whom he does not wish to 
sue,75 and is not forced to bring suit against a par¬ 
ticular person.77 Hence, defendant cannot, by in¬ 
stituting third-party proceedings, put in issue the 
question of liability as between plaintiff and the 

third party.78 

By other authorities, the position is taken that the 
Rule recognizes no right on the part of plaintiff to 
elect as to the defendants against whom he shall 
proceed,79 and that defendant may tender to plaintiff 
a third-party defendant alleged to be liable to plain¬ 
tiff for all of his claim against the original defend- 
ant,55 particularly where plaintiff is willing to amend 
the original claim to assert a claim for relief against 
such third-party defendant.si 

After defendant has impleaded a third-party de¬ 
fendant, plaintiff cannot, by filing an amended com¬ 
plaint, assert a new cause of action against the 
third-party defendant, thereby in effect substituting 


another cause of action for that originally com¬ 
menced by him.82 

§ 122. Jurisdiction and Venue 

Rule 14, relating to third-party procedure, must be 
read in the light of Rule 82, forbidding construction of 
the Rules so as to extend the Jurisdiction of the federal 
courts. Under most authorities, third-party proceedings 
are anciliary to the main suit, and no separate or inde¬ 
pendent ground or basis of jurisdiction is required. 

The adding of parties under the Federal Rules of 
Civil Procedure has been viewed in the light of the 
ancient and well established principle that a federal 
court has “ancillary” jurisdiction to complete ad¬ 
judication of interrelated matters where its juris¬ 
diction has once been competently invoked.53 

Rule 14 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., relating to third-party procedure, is 
limited by, and must be read in the light of, or con¬ 
strued with, Rule 82, forbidding the construction 
of the rules in such way as to extend the jurisdic¬ 
tion of the federal courts or the venue of actions 


(2) In automobile occupant’s ac¬ 
tion against township and county 
for injuries resulting from a nui¬ 
sance, in that highway was not flush 
with an intersecting railroad track, 
order bringing in automobile owner 
and driver and railroads as third- 
party defendants was held improper 
where only purpose of original de¬ 
fendants in drawing in the third-par¬ 
ty defendants was to tender to the 
automobile occupant parties who 
were alleged to be solely liable to 
such occupant who refused to amend 
her complaint and assert a claim for 
relief against such third-party de¬ 
fendants. 

U.S.—Satink v. Township of Holland, 
D.C.N.J., 31 F.Supp. 229. 

74. U.S.—Whitmire v. Partin. D.C. 
Tenn., 2 F.R.D. 83. 

75. U.S.—Bache v. Dixle-Ohio Exp. 
Co, D.C.Ga,, 8 F.II.D. 169. 

76. U.S.—Bates v. Miller, C.C.A.N. 
Y., 133 F.2d 645, certiorari denied 
Miller v. Bates, 63 S.Ct 1446, 320 
U.S. 210, 87 L.Ed. 1848. 

Delano v. Ives, D.C.Pa., 40 F. 
Supp. 672. 

Kohn V. Teleprompter Corp., 
Tele-Q Corp., D.C.N.Y., 22 F.R.D. 
269—Cleary v. South Buffalo Ry. 
Co., D.C.N.Y., 16 F.B.D. 24—Good- 
ard v. Shasta S. S. Co., D.C.N.Y., 
9 F.R.D. 12—^Bache v. Dixie-Ohio 
Exp. Co.. D.C.Ga., 8 F.R.D. 169-— 
Vaughn v. Guenther, D.C.Ga., 8 F. 
R.D. 157. I 

“While there is conflict in the deci¬ 
sions, the weight of authority is to 
the effect that a defendant cannot 
compel the plaintiff, who has sued 
him, to sue also a third party whom 


he does not wish to sue. See note to 
Advisory Committee Report recom¬ 
mending amendment of rule, 6 F.R.D. 
at 447. And this is certainly true 
where the effect of the Joinder of the 
third party defendant would be to 
oust the court of jurisdiction.” 

U.S.—^Baltimore & O. R. Co. v. Saun¬ 
ders, C.C.A.W.Va., 169 F.2d 481, 
484. 

Season for rule 

Plaintiff has selected his forum and 
proceeded against defendant and is 
entitled to prosecute his cause un¬ 
hampered by collateral matters or 
controversies which defendant may 
have with another who may have 
been liable to plaintiff but whom 
plaintiff, in his discretion, decided 
not to sue. 

U.S.—Spring Hill Dairy Co. v. Els- 
wick, D.C.Ky., 20 P.R.D. 397, 399. 
Beoognitlon of state practice 

Third-party practice available in 
federal district court should be ad¬ 
ministered in full recognition of rule 
of state court that, where injuries re¬ 
sult from concurrent negligence of 
two or more persons, aggrieved par¬ 
ty, at his election, may sue one or 
more or all of the negligent persons, 
and should not be perverted into an 
Instrumentality for the thrusting on 
a plaintiff of additional parties from 
whom he may unwillingly or reluct¬ 
antly demand recovery. 

U.S.—Andromidas v. Theisen Bros., 
D.aNeb., 94 F.Supp. 160. 

77- U.S.—Whitmire v. Partin, D.C. 

Tenn., 2 P.R.D. 83. 

Bight to choose defendant 

It is the right of plaintiffs to 
choose the party or parties against 
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whom they wish to Institute an ac¬ 
tion. 

U.S.—^Ross V. Erie R. Co., D.C Pa., 18 
P.R.D, 9—-Fort v. Bash, D.C.Pa., 
10 F.R.D. 626. 

78. U.S.—^Lommer v. Scranton- 
Spring Brook Water Service Co., 
D.C.Pa., 3 F.R.D. 27. 

79. U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., D.C.La., 62 F. 
Supp. 632—Gray v. Hartford Acci¬ 
dent & Indemnity Co., D C.La., 32 
F.Supp. 335—Gray v. Hartford Ac¬ 
cident & Indemnity Co., D.C.La., 31 
F.Supp. 299. 

80. U.S.—^Davls v. Associated In¬ 
demnity Corporation, D.C.Pa., 66 F, 
Supp. 641, appeal dismissed, C.C. 
A., 160 F.2d 1006. 

Jordan v. Stephens, D.C.Mo., 7 
P.R.D. 140. 

D.C.—Crim v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 715. 
Motor vehicle opeirator 

The operator of the motor vehicle 
in which plaintiff was riding as a 
passenger at the time of his injury 
in a collision has been made a third- 
party defendant in actions against 
the operator of the other vehicle in¬ 
volved in such collision. 

U.S.—Sussan v. Strasser, D.C.Pa., 36 
F.Supp. 266. 

81. D.C.—Crim v. Lumbermens Mut. 
Casualty Co., D.C., 26 F.Supp. 716. 

82. U.S.—Welder v. Washington 
Temperance Ass’n, D.C.Minn., 16 F. 
R.D. 18. 

83. U.S.—^Dery v. Wyer, C.A.N’.Y., 
266 F.2d 804—Lesnik v. Public In¬ 
dustrials Corporation, C.CA..N.Y., 
144 F.2d 968. 
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therein it cannot be construed in such a way as to 
extends^ or limit^s the jurisdiction of a court, or in 
a way which will permit a practice imposing addi¬ 
tional burdens on, and transcending the limits of, 
federal jurisdiction;87 and, in construing it, statutes 
and fixed fundamentals with reference to venue and 
jurisdiction should not be ignored.88 The Rule has 
been held not to extend jurisdiction.^^ Conversely, 


neither a state legislature nor the state’s courts may, 
by procedure prescription, limit the jurisdiction of 
the federal district court with respect to third-party 

procedure. 

Under the view that third-party practice is an 
ancillary proceeding, incidental to the main suit, it 
is generally held that no separate or independent 
groimd or basis of jurisdiction is required,^! it 


84. U.S.—^Pearce v. Pennsylvania R. 
Co., C.C.A.Pa., 162 P.2d 524, certio¬ 
rari denied 68 S.Ct. 71, 332 U.S. 
766, 92 L.Ed. 350. 

Shannon v. Massachusetts Bond¬ 
ing & Ins. Co., D.C.La., 62 F.Supp. 
532—^King v. Shepherd, D.C.ArlL., 
26 F.Supp. 367. 

R. F. C. V. Duke. D.C.Md., 14 F. 
R.D. 266—^Rutherford v. Pennsyl¬ 
vania Greyhound Lines, D.C.Ohio, 
7 F.R.D. 246—Thompson v. Tem¬ 
ple Cotton Oil Co., D.C.Ark., 2 F. 
R.D. 373—Thomas v. Cranston, D. 
C.N.Y., 2 F.R.D. 270, affirmed, C.C. 
A., Brown v. Cranston, 132 F.2d 
631, 148 A.L.R. 1178, certiorari de¬ 
nied Cranston v. Thompson, 63 S. 
Ct. 1028, two cases, 319 U.S. 741, 87 
L.Bd. 1698—^Johnson v. G. J. Sher- 
rard Co., D.C.Mass., 2 F.R.D. 164. 
“Notwithstanding the undoubted 
convenience of extensive joinder in 
cases such as this, we must observe 
the established boundaries of federal 
jurisdiction, which the rules do not 
enlarge. F.R. 82.” 

U.S.—Friend v. Middle Atlantic 
Transp. Co., C.C.A.Conn., 153 F.2d 
778, 779, certiorari denied 66 S.Ct. 
1370, 328 U.S, 866, 90 L.Bd. 1636. 
Settlement between plaintifT and de¬ 
fendant 

(1) Where defendant tenant was 
permitted to file third-party com¬ 
plaint against landlord in order to 
avoid necessity of proving amount 
of services in separate causes of ac¬ 
tion, but there was no diversity of 
citizenship between landlord and de¬ 
fendant, retaining jurisdiction after 
plaintiff and defendant settled their 
dispute would extend jurisdiction in 
violation of Rule 82. 

U.S.—Thomas Worcester, Inc. v. 
Clover Stores Corp., D.C.N.T., 11 
F.R.D. 334. 

(2) However, it has also been held 
that the ancillary jurisdiction over 
the third-party complaint is not lost 
when the main cause of action is 
settled. 

U.S.—Dery v. Wyer, C.A.N.y., 266 F. 
2d 804. 

85. U.S.—^Buckner v. Foster, D.C. 
Mich., 106 F.Supp. 279. 

Welder v. Washington Temper¬ 
ance Ass’n, D.C.Mlnn., 16 F.R.D. 18 
—R. F. C. V. Duke, D.C.Md., 14 F. 
R.D. 266. 

86. U.S.—Buckner v. Foster, D.C. 
Mich., 105 F.Supp. 279. 


87. U.S.—^Baltimore & O. R. Co. v. 
Saunders, C.C.A.W.Va., 169 F.2d 
481. 

Spring Hill Dairy Co. v. Elswlck, 
D.C.Ky., 20 F.R.D. 397. 

88 . U.S.—^Manley v. Standard Oil Co. 
of Tex., D.C.Tex., 8 F.R.D. 364. 

89. U.S.—-Dery v. Wyer, C.A.N.T., 
265 F.2d 804. 

90. U.S.—^Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co., D.C.Neb., IS F. 

R. D. 146. 

91. U.S.—U. S. V. Acord, C.A.Okl., 
209 F.2d 709, certiorari denied 74 

S. Ct. 786, 347 U.S. 976, 98 L.Ed. 
1115. 

Schinella v. Iron Workers Union 
Local 361, D.C.N.Y., 149 F.Supp. 6— 
Lawrence v. Great Northern Ry. 
Co., D.C.Minn., 98 F Supp. 746— 
Metzger v. Breeze Corporations, D. 
C.N.J., 37 F.Supp. 693—Malkin v. 
Arundel Corporation, D.C.Md., 36 F. 
Supp. 948—Sussan v. Strasser, D. 

C. Pa., 36 F.Supp. 266—Barkeij v. 
Don Lee, Inc., D.C.Cal., 34 F.Supp. 
874—Gray v. Hartford Accident & 
Indemnity Co., D.C.La., 31 F.Supp. 
299—Schram v. Roney, D.C.Mlch, 
30 F.Supp. 458—Morrell v. United 
Air Lines Transport Corporation, 

D. C.N.Y., 29 F.Supp. 767—^Lewls v. 
United Air Lines Transport Corpo¬ 
ration, D.C.Conn., 29 F.Supp. 112— 
Crum V. Appalachian Electric Pow¬ 
er Co., D.aW.Va., 29 F.Supp. 90. 

Foster v. Brown, D.C.Md., 22 F. 
R.D. 471—Cumberland Mill. Co. v. 
Trenton Grain Co., D.C.Ky., 22 F. 
R.D. 328—Texas & N. O. R. Co. v. 
City of New Orleans, D.C.La., 22 F. 
R.D. 84—Braun v. Hecht Co., D.C 
N.Y., 21 P.R,D. 891—Fong v. U. S., 
D.C.Cal., 21 F.R.D. 386—Schroeder 
V. Mid-Hudson Packing Co., D.C. 
N.Y., 13 P.R.D. 608—Bill Curphy 
Co, V. Lincoln Bonding & Ins. Co., 
D.C.Neb., 13 F.R.D. 146—Millsap 
V. Lotz, D.C.MO., 11 P.R.D. 161— 
Miller V. Hano, D.C.Pa., 8 F.R.D. 
67—^Kelly v. Pennsylvania R. Co., 
D.C.Pa., 7 F.R,D. 524—^Dworkin v. 
Spector Motor Service, D.C.Conn., 
3 F.R.D. 340—John N. Price & Sons 
V. Maryland Casualty Co., D.C.N. 
Y., 2 P.R.D. 408—U. S. v. Pryor, D. 
C.Ill., 2 P.R.D. 882—^People of State 
of Illinois V. Maryland Casualty 
Co.. D.C.I11., 2 F.R.D. 241—Reed v. 
Hickey, D.C.Pa., 2 F.R.D. 92—Sklar 
V. Hayes, D.C.Pa., 1 P,R,D. 694— 
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Sklar V. Hayes, D.C.Pa., 1 P.R.D. 
416. 

Ancillary jurisdiction generally see 
Federal Courts § 13. 

Controversies presented by plaintiff 
or defendant 

Controversies presented by plain¬ 
tiffs’ assertion of claims against 
third-party defendants have been 
held within the meaning of the text 
to be within ancillary jurisdiction of 
courts, in the same manner as are 
controversies presented by the orig¬ 
inal defendants’ third-party com¬ 
plaints. 

U.S.—Sklar v. Hayes, D.C.Pa., 1 F. 

1 RD. 594. 

“The court which has jurisdiction 
over the aggregate of facts which 
constitute the plaintiff's claim needs 
no additional ground of jurisdiction 
to determine the third-party claim 
which comprises the same core of 
facts. It is, we think, in this sense 
that the court is said to have ancil¬ 
lary jurisdiction over the third-par^ 
ty claim.” 

U.S.—Dery v. Wyer, C.A.N.Y., 265 F. 
2d 804, 807. 

Croat weight of authority among 
federal district courts 
U.S.—^Dery v. Wyer, supra. 

Official Forms, form 22, for third- 
party complaints in omitting refer¬ 
ence to jurisdiction, as distinguished 
from forms provided for original 
complaints, was held to indicate that 
no separate ground of jurisdiction 
was required. 

U.S.—Crum v. Appalachian Electric 
Power Co., D.C.W.Va., 27 F.Supp. 
138. 

Reason for rule 

To decide that an independent 
ground of jurisdiction over the sub¬ 
ject matter must be shown in the 
third-party action would be to defeat 
the purpose of the Federal Rules of 
Civil Procedure, Rule 14, 28 U.S,C.A. 
U.S.—Miller v. Hano, D.C.Pa.. 8 F.R. 
D. 67. 

Effect of Buie on venue requirements 
(1) If there is no necessity for an 
Independent basis of jurisdiction over 
the ancillary cause of action set 
forth in the third-party complaint, 
it should also follow that the venue 
requirements of an independent ac¬ 
tion need not be met. 

U.S.—^Dickey v. Turner, C.C.A.Tenn., 
49 F.2d 998. 
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being sufficient that the federal jurisdiction appears 
between the original parties in the action and this 
is especially true where the question of venue is not 
one of paramount importance or is not affected.^^ 
This principle has been held limited to jurisdiction 
of the court over the subject matter, and not to ex¬ 
tend to service of process and jurisdiction over the 
person and it has been held that under the juris¬ 
dictional limitations imposed by Rule 82, a separate 
groimd of jurisdiction is required where the claim 
presented in the third-party complaint is part of, or 


constitutes, and is not ancillary to, the main action, 
or where jurisdiction is based on diversity of citizen¬ 
ship alone.®® 

Under most authorities, where the jurisdiction 
of the court in the main action is based on diversity 
of citizenship, the fact that such diversity is lacking 
between the party sought to be made a third party 
and the original parties, or one of them, does not 
preclude such person’s being brought in under the 
Federal Rules of Civil Procedure, Rule 14, 28 U. 
S.C.A.,®7 but other authority is to the contrary 


Malkin v. Arundel Corporation, 
D.C.Md., 86 F.Supp. 948—Gray v. 
Hartford Accident & Indemnity Co., 
D.C.La., 31 F.Supp. 299—Morrell v. 
United Air Lines Transport Cor¬ 
poration, D.C.N.Y., 29 F.Supp. 767. 

(2) Federal Rules of Civil Proce¬ 
dure, Rule 14, relating to bringing 
in third parties would, to a great 
extent, be frustrated if the venue 
statutes had to be applied to third- 
party proceedings under the Rule. 
U.S.—Morrell v. United Air Lines 

Transport Corporation, supra, 

(3) If Rule has been correctly con¬ 
strued, venue is not extended if the 
law with respect to the venue of an¬ 
cillary proceedings before the adop¬ 
tion of the new Rules is applied to 
all ancillary proceedings which arise 
under the Rules. 

U.S,—Morrell v. United Air Lines 
Transport Corporation, supra. 

92. U.S.—^BarkeiJ v. Don Lee, Inc,, 
D.C.Cal., 34 F.Supp. 874—Schram 
V. Roney, D,C.Mich., 30 F.Supp. 458 
—Bossard v. McGwinn, D.C.Pa., 27 
F.Supp. 412. 

Herrington v. Jones, D.C.La., 2 F. 
R.D. 108. 

93. U.S.—Schram v. Roney, D.C. 
Mich., 30 F.Supp. 468, 461. 

“The tendency of the courts 
throughout is that in the aid of Jus¬ 
tice and equity once the matter has 
come before the federal courts and 
the question of venue Is not one of 
paramount Importance or is not af¬ 
fected, the Jurisdictional require¬ 
ments are not looked upon as in¬ 
surmountable when no great hard¬ 
ship or Inequity Is Inflicted upon 
those third parties.” 

U.S.—Schram v. Roney, supra. 

94. U.S.—^Miller v. Hano, D.C.Pa., 8 | 
F.R.D. 67. 

Process generally see Infra § 124. 

95. U.S.—Tullgren v. Jasper, D.C. 
Md., 27 F.Supp. 413. 

Rutherford v. Pennsylvania Grey¬ 
hound Lines, D.C.Ohio, 7 F.R.D. 246 
—Johnson v. G. J. Sherrard Co., 
D.C.Mass., 2 F.R.D. 164. 

Dictum 

U.S.—Southwest Lime Co. v. Lindley, 
D.C.Ark., 12 F.R.D. 484. 


Diversity of citizenship lacking 

(1) In general. 

tJ.S.—Thompson v. Cranston, D.C.N. 
T., 2 F.R.D. 270, aflirmed, C.C.A., 
Brown v Cranston, 132 F.2d 631, 
148 AL.R. 1178, certiorari denied 
Cranston v. Thompson, 63 S.Ct, 
1028, two cases, 319 U.S. 741, 87 L. 
Ed. 1698. 

(2) Where claims were codrdinate 
and relief was sought in the alterna¬ 
tive from the original defendant or 
the person sought to be made a third- 
party defendant, whichever caused 
the injury, it was held, in an action 
in which Jurisdiction was based sole¬ 
ly on diversity of citizenship, that 
the original defendant could not bring 
in a third-party defendant where the 
requisite diversity of citizenship was 
lacking. 

U.S.—^Johnson v. G. J. Sherrard Co., 
D.C.Mass., 2 F.R.D. 164. 

96. U.S.—^Rutherford v, Pennsylva¬ 
nia Greyhound Lines, D.C.Ohio, 7 
F.R.D. 246. 

97. U.S.—^Waylander-Peterson Co. v. 
Great Northern Ry. Co., C.A.Minn., 
201 F.2d 408, 37 A.L.R 2d 1399— 
Smith V. Philadelphia Transporta¬ 
tion Co., C.C.A.Pa., 173 P.2d 721, 
certiorari denied 70 S.Ct. 63, 338 
US. 819, 94 L.Ed. 497, and Phila¬ 
delphia Transp. Co, v. Sterner, 70 
S.Ct. 63, 338 U.S. 819, 94 L.Ed. 497 
—Bernstein v. N. V. Nederlandsche- 
Amerikaansche Stoomvaart-Maat- 
schappij, C.A.N.T., 173 P.2d 71, 
amended on other grounds 210 P.2d 
375—Sheppard v. Atlantic States 
Gas Co., C.C.A.Pa., 167 P.2d 841. 

Nora V, Pittston Stevedoring 
Corp., D.C.N.T., 90 F.Supp. 86— 
Shannon v. Massachusetts Bonding 
& Ins. Co., D.C.La., 62 F.Supp. 632 
—^Malkin v. Arundel Corporation, 
D.C.Md., 86 F.Supp. 948—Sussan v. 
Strasser, D.C.Pa., 36 F.Supp. 266— 
Kravas v. Great Atlantic & Pacific 
Tea Co„ D.C.Pa., 28 F.Supp. 66— 
Bossard v. McGwinn, D.C.Pa., 27 
F.Supp. 412—Crum v. Appalachian 
Electric Power Co., D.C.W.Va., 27 
F.Supp. 138. 

Foster v. Brown, D.C.Md., 22 F. 
R.D. 471—Cumberland Mill. Co. v. 
Trenton Grain Co., D.C.Ky., 22 F.R. 
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D. 328—Fedorchak v. Montgomery 
Ward, D.C.Pa., 18 F.R.D. 1—^Elgin 
Co-op. Credit Ass’n v. American 
Emp. Ins. Co., D.C.Neb., 14 F.R D. 
414—Schroeder v. Mid-Hudson 
Packing Co., D.C.N.T., 13 F.R D. 
608—Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co., D.C.Neb., 13 F. 
RD. 146—Keller v. Kornegay, D.C. 
N C., 9 F.R.D. 103—Goodard v. 

Shasta S. S. Co., D.C.N.Y., 9 F.R.D. 
12—Yap V. Ferguson, D.C.N.Y., 8 
P.R.D. 166—^Kelly v. Pennsylvania 
R. Co., D.C.Pa., 7 F.R.D. 524— 
Carbola Chemical Co. v. Trundle 
Engineering Co., D.C.N.Y., 3 F.R.D. 
600—^Dworkin v. Spector Motor 
Service, D.C.Conn., 3 P.R.D. 340— 
Myer v. Lyford, D.C Pa., 2 P.R.D. 
607—U. S. V, Pryor, D.C.Ill., 2 F.R. 
D. 382—Sklar v. Hayes, D.C.Pa., 1 
P.R.D. 694—Sklar v. Hayes, D.C.Pa., 
1 F.R.D. 415. 

Preponderance of authority 
That some divergence of opinion 
on the subject exists must be ac¬ 
knowledged; but the preponderance 
of authority favors the rule first 
stated. 

U.S.—Bill Curphy Co. v. Lincoln 
Bonding & Ins. Co., D.C.Neb., 13 F. 
R.D. 146. 

Effect of Rule 82 

This view does not offend against 
the Federal Rules of Civil Procedure, 
Rule 82, 28 U.S.C.A., declaring that 
Rules should not be construed to ex¬ 
tend or limit Jurisdiction of district 
courts or the venue of actions there¬ 
in. 

U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., D.C.La., 62 F. 
Supp. 632. 

Diversity of citizenship not destroyed 
Diversity of citizenship was not 
destroyed because third-party de¬ 
fendant, whose residence was same 
as that of plaintiff, was originally 
a defendant and was taken out of 
case by amendment when plaintiff 
decided to sue under state direct- 
action statute by proceeding alone 
against such defendant’s nonresident 
Insurer. 

U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., supra. 
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effect.® 8 

It has been held that a plaintiff cannot object to 
the bringing in of a proposed third-party defendant 
on the ground that the district is not the proper 
venue of an action against him;®® but where an 
action on the third-party claim could not be main¬ 
tained as an original proceeding because of lack of 
proper venue, the court should deny leave to bring 
a third-party proceeding under Rule 14, if it will 
result in great inconvenience to the third-party de- 
fendant.1 

§ 123. Proceedings under Third-Party Prac¬ 
tice 

A party seeking to invoke Rule 14, governing third- 
party practice, must comply with its provisions. 

A party seeking to invoke the Federal Rules of 
Civil Procedure, Rule 14, 28 U.S.C.A., governing 
third-party practice, must comply with its provi- 
sions.2 A motion for leave to make a particular per¬ 
son a third-party defendant is to be considered with 
due regard to the setting in which it arises.® Form 
22, Federal Rules of Civil Procedure, indicates that 
it was the intention of the framers of the Rules that 
a motion to bring in a third-party defendant should 
include a copy of the summons and third-party com¬ 
plaint;^ and a motion for leave to serve a third- 


party complaint will be denied where the motion 
does not set forth a copy of the summons and com¬ 
plaint, since the court cannot fairly pass on the 
motion without knowing the contents of the pro¬ 
posed complaint.5 

In a personal injury action, defendant's applica¬ 
tion to serve a third-party summons and complaint 
will be granted where, until the complaint is framed, 
it is impossible to tell whether a valid claim of liabil¬ 
ity over is asserted or whether there is jurisdiction 
over the third-party complaint.® Where a defend¬ 
ant sued for negligence is permitted to designate 
another as a third-party defendant, plaintiff is en¬ 
titled to prove his case against defendant on the 
basis of the latter's negligence as it relates to plain¬ 
tiff alone, and defendant will not be permitted to 
force plaintiff to try his action against the third- 
party defendant.*^ 

With respect to the right of a defendant to main¬ 
tain a third-party proceeding, it is for the jury to de¬ 
termine whether defendant's negligence is active or 
passive;® the court cannot determine the question 
of active and passive negligence on affidavits sub¬ 
mitted.® 

Determination as to right of subrogation. Wheth¬ 
er a right of subrogation exists in favor of defend¬ 
ant, as he alleges in support of his motion to join 


Third-party proceeding held ancil¬ 
lary 

In action to recover from motor 
court operators for damages result¬ 
ing from explosion of gas heater in 
motor court cabin, where operators 
filed third-party complaint seeking 
contribution or to be indemnified be¬ 
cause of claimed arrangement with 
gas company which had inspected 
heating equipment, third-party pro¬ 
ceeding could be regarded as ancil¬ 
lary, and therefore third-party com¬ 
plaint would not be dismissed not¬ 
withstanding fact that both third- 
party defendant and third-party 
plaintiff were residents of same state. 
U.S.—Millsap V. Lots. D.C.Mo., 11 F. 

R.D. 161. 

Purpose of motion to bring in third 
party 

Where defendant’s motion to bring 
in a third-party defendant is solely 
to offer him to plaintiff as a party de¬ 
fendant who may also be liable to 
plaintiff for all or part of plaintiff's 
claim, diversity of citizenship must 
exist between plaintiff and third- 
party defendant to authorize federal 
jurisdiction; but where defendant 
sought to bring in a third-party de¬ 
fendant, not because of liability to 
plaintiff, but to compel third-party 
defendant to answer to defendant for 
any amounts recovered by plaintiff 


from defendant, diversity of citizen¬ 
ship was not necessary between plain¬ 
tiff and third-party defendant in order 
to confer jurisdiction on federal court. 
U.S.—^Bernstein v. N. V. Neder- 
landsch - Amerikaansche Stoom- 
vaart-Maatschappij, D.C.N.Y., 6 F. 
R.D. 297. 

98. U.S.—^Pierce v. Ford Motor Co., 

C. A.Va., 190 F.2d 910, certiorari 
denied 72 S.Ct. 178, 342 U.S. 887, 
96 L.Bd. 666—Baltimore & O. R. 
Co. V. Saunders, C.C.A.W.Va., 169 
F.2d 481—Friend v. Middle Atlantic 
Transp, Co., C.C.A.Conn., 163 F.2d 
778, certiorari denied 66 S.Ct. 1370, 
328 U.S. 866, 90 L.Bd. 1636. 

Daly V. North American Rayon 
Corporation, D.C.Tenn., 140 F.Supp. 
490. 

Spring Hill Dairy Co. v. Elswlck, 

D. C.Ky., 20 F.R.D. 397. 

Effect of Buie 82 

The service of a third-party sum¬ 
mons and complaint on a nonresi¬ 
dent third party has been held an 
attempt to extend the venue of ac¬ 
tions in the district courts and a vio¬ 
lation of the Federal Rules of Civil 
Procedure, Rule 82, 28 U.S.C.A., pro¬ 
viding that the Rules shall not be 
construed to extend or limit the ven¬ 
ue of actions in the district courts. 
U.S.—^King V. Shepherd, D.C.Ark., 26 
F.Supp. 367. 


99. U.S.—Seemer v. Ritter, D.C.Pa., 
26 F.Supp. 688. 

1. U.S.—U. S. V. Acord, C.A.Okl., 209 
F.2d 709, certiorari denied 74 S.Ct. 
786, 347 U.S. 976, 98 L Ed. 1115. 

2 . U.S.—U. S. V. Pryor, D.C.I11., 2 
P.R.D. 382. 

Substantial compliance held shown 
U.S.—U. S. V. Pryor, supra. 

3. U.S.—^Andromidas v. Theisen 
Bros., D.C.Neb., 94 F.Supp. 150, 
162. 

“The court’s task • . . upon 

each motion is to determine wheth¬ 
er the Interests of expedition, econo¬ 
my and justice will be served by the 
allowance of the defendants’ re¬ 
quests.’’ 

U.S.—^Andromidas v, Theisen Bros., 
supra. 

4. U.S. — ^Ivey V. Daus, D.C.N.Y., 17 
F.R.D. 319. 

5. U.S.—Ivey v. Daus, supra. 

6. U.S.—Steinberg v. Moore-McCor- 
mack Lines, D.C.N.Y., 90 F.Supp. 
134. 

7. U.S.—^Fong V. U. S., D.C.Cal., 21 
P.R.D. 386. 

& U.S.—Santomassino v. U. S., D.C. 
N.Y., 167 F.Supp. 826. 

9. U.S.—^Abrahams v. Federated 
Dept. Stores. D.C.N.Y., 15 F.R.D. 
389. 
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third-party defendants, is a matter of substantive 
law not properly for decision on consideration of 
the motion, and the question may properly be de¬ 
termined after the thitd-party defendants are im- 
pleaded.io 
1 . 

Assertion of defenses. Where one whom de¬ 
fendant seeks to bring in as a third-party defendant 
files an affidavit denying jurisdiction based on di¬ 
versity of citizenship, and defendant makes no at¬ 
tempt to deny the allegations contained in the affida¬ 
vit, the court will accept the allegations as trueM 
After the grant by the court of a motion to bring in 
a third-party defendant, it becomes the latter’s duty 
to make his defense to the third-party plaintiff’s 
claim, just as if he had been made defendant to any 
other lawsuit filed in the usual manner.12 

The provision of the Federal Rules of Civil Pro¬ 
cedure, Rule 14, 28 U.S.C.A., that the third-party 
defendant may assert against the plaintiff any de¬ 
fenses which the third-party plaintiff has to plain¬ 
tiff’s claim is not mandatory, but, rather, permis¬ 
sive the third-party defendant may remain aloof 
from the controversy between plaintiff and defend¬ 
ant by refraining from asserting any such defens- 
es.i4 

The third-party defendant may assert a defense 


which may bar plaintiff’s recovery from defend¬ 
ant but to assert such defense, the third-party 
defendant must answer plaintiff’s complaint.^® 

§ 124. - Process; Notice 

In proceedings to bring In third parties, all applicable 
rules of the Federal Rules of Civil Procedure with respect 
to the service of process and the giving of notice must be 
complied with. 

Under Federal Rules of Civil Procedure, Rule 14, 
28 U.S.C.A., providing that the party desiring to 
bring in a third party may move for leave to serve 
a summons and complaint on such party, service of 
such summons and complaint is essential to vest the 
court with jurisdiction over such third party.^7 The 
mere fact that under Rule 14(a) the third-party de¬ 
fendant is permitted, after service of third-party 
summons, to put in any defense which he may have 
to the original complaint does not constitute ground 
for objection to such summons.^® 

Under the Federal Rules of Civil Procedure, Rule 
4, 28 U.S.C.A., where it is impossible to effect serv¬ 
ice on a third-party defendant by leaving copies at 
his dwelling house or usual place of abode, per¬ 
sonal service is necessary.^® The Rule apparently 
authorizes the obtaining of service on a third-party 
defendant pursuant to the law of the state in which 
the federal court is held .20 


10 . U.S.—Concordia College Corp. v. 
Great Am. Ins. Co., D.C.Mlnn., 14 
F.R.D. 403. 

11. U.S.—^North Am, Phillips Co. v. 

Brownshield, D.C.N.Y., 9 F.R.D. 

132. 

12. U.S.—Texas Eastern Transmis¬ 
sion Corp. V. Standard Acc. Ins. 
Co., D.C.Tenn., 18 F.R.D. 824. 

13. U.S.—^Pettus V. Grace Line, Inc., 
D.C.N.T., 166 F.Supp. 463. 

Statnts of Umltatloiis 

Federal Rules relating to third- 
party actions do not prevent a third- 
party defendant from interposing de¬ 
fense of statute of limitations in 
third-party action or in action 
brought against third-party defend¬ 
ant by original plaintiff where orig¬ 
inal plaintiff elects to file and serve 
an amended complaint; original 
plaintiff’s request to file and serve 
an amended complaint on a third- 
party defendant is an attempt to in¬ 
troduce a new cause of action, and 
third-party defendant may raise de¬ 
fense of statute of limitations, even 
though such defense is not available 
in third-party action. 

U.S.—^Horan v. Pope & Talbot, Inc., 
D.C.Pa., 119 F.Supp. 711. 

14. U.S.—Pettus V. Grace Line, D.C. 
N.Y., 166 F.Supp. 463. 

15. U.S.—M. V. M., Inc., v. St. Paul 


Fire & Marine Ins. Co., D.C.N.Y., 
20 F.R.D. 296. 

16. U.S.—M. V. M., Inc., v. St. Paul 
Fire & Marine Ins. Co., supra. 

17. U.S.—^Krlegsheim v. Gardner, D. 

C. N.Y., 37 F.Supp. 76. 

Process generally see infra §§ 186- 
232. 

Exhibit A to Form 22 in the Ap¬ 
pendix to the Federal Rules of Civil 
Procedure consists of a form of sum¬ 
mons and third-party complaint. 
U.S.—U. S. V. Hecht, D.C.Ohio, 9 F.R. 

D. 339. 

Service on attorney at law 
Service on an attorney at law has 
been held Insufficient to confer juris¬ 
diction over a third party in the ab¬ 
sence of proof that he has author¬ 
ized such attorney to act for him, 
and this is so notwithstanding such 
attorney at law has been employed 
to represent such third party by his 
attorney in fact who has not been 
clothed with authority to employ an 
attorney at law. 

U.S.—^Kiiegshelm v. Gardner, D.C.N. 
Y., 87 F.Supp. 76. 

Provision of Housing and Bent Act 
of 1947 which, in certain circumstanc¬ 
es, permits service of summons on 
an original defendant, in an action 
brought thereunder, in any district 
wherein defendant resides or trans¬ 
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acts business or wherein defendant 
may be found, could not be expanded 
by construction to authorize an or¬ 
der for service by an original de¬ 
fendant, as third-party plaintiff, of 
summons on third-party defendant in 
another state. 

U.S.—U. S. V. Rhoades, D.C.C 0 I 0 ., 14 
F.RD. 373. 

18. U.S.—^Morrell v. United Air 
Lines Transport Corporation, D.C. 
N.Y., 29 F.Supp. 757. 

19. U.S —Roth V. W. T. Cowan, Inc., 
D.C.N.Y., 97 F.Supp. 675. 

EvldexLoe held to show personal 

service. 

U.S.—^Roth V. W. T. Cowan, Inc., su¬ 
pra. 

20. U.S.—^Pasternack v. Dalo, D.C. 
Pa., 17 P.R.D. 420. 

Substituted service 

(1) Substituted service authorized 
by Pennsylvania Non-Resident Mo¬ 
torist Statute is available to a third- 
party plaintiff in an action com¬ 
menced in a federal court. 

U.S.—Berkey v. Rockwell Spring A 
Axle Co., D.C.Pa., 162 F.Supp. 493. 

(2) Substituted service on third- 
party defendants in automobile neg¬ 
ligence action by service on Secre¬ 
tary of Commonwealth of Pennsylva¬ 
nia and by notice to them by regis¬ 
tered mail was not extraterritorial 
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The territorial limitations on the service of 
process contained in the Federal Rules of Civil 
Procedure, Rule 4 (f), 28 U.S.C.A., are applicable 
to the service of a third-party summons and com¬ 
plaint, as well as the original summons and com- 
plaint.2i The mailing of his declaration by the orig¬ 
inal plaintiff may be sufficient.^^ 

There is a compliance with Rule 14 where the fil¬ 
ing and granting of a motion made ex parte to bring 
in a third-party defendant take place prior to the 
answer.23 Under the Rule, a defendant who files 
with the clerk of the court a motion for leave to 
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bring in a third party prior to the filing of the 
answer is not required to give plaintiff notice of mo¬ 
tion because of the fact that the motion is not grant¬ 
ed until after defendant has served his answer on 
plaintiff .2 4 

Where additional parties are brought in under 
the Federal Rules of Civil Procedure, Rule 21, 28 
U.S.C.A., notice must be given to the opposite party 
who has appeared.25 

Where formal process issuing out of the court can 
be used to bring a party into a suit, informal notice 
such as might be proper for the joinder of an in- 


personal service In violation of Fed¬ 
eral Rules of Civil Procedure. 

U.S.—Pasternack v. Dalo, D.C.Pa., 17 

P.R.D. 420. 

(3) In action by administratrix, 
who was Maryland resident, for death 
In Washington County, Pennsylvania, 
of operator of tractor allegedly re¬ 
sulting from negligence of Pennsyl¬ 
vania corporation, which filed a third- 
party complaint against operator’s 
employer, which was a Maryland 
corporation, substituted service on 
third-party defendant was proper, al¬ 
though action was commenced in 
Allegheny County In which United 
States district court was situated. 
U.S.—^Berkey v. Rockwell Spring & 

Axle Co., supra. 

(4) In action brought in federal 
court by nonresident against resi¬ 
dent of Pennsylvania arising out of 
automobile collision in Pennsylvania, 
wherein defendant sought to make 
another nonresident, who was driver 
of automobile in which plaintiff was 
riding, a third-party defendant, serv¬ 
ice of process by sending copies by 
registered mail to state secretary of 
revenue and to third-party defend¬ 
ant constituted a valid service under 
law of Pennsylvania. 

U.S.—Sussan v. Strasser, D.C.Pa., 36 

F.Supp. 266. 

(6) In such action, brought in east¬ 
ern federal court district of Pennsyl¬ 
vania, fact that state secretary of 
revenue, being in Harrisburg, was 
without territorial limits of eastern 
federal court district, did not pre¬ 
vent service of process on third-party 
defendant by sending .copies by regis¬ 
tered mall to state secretary of reve¬ 
nue and to third-party defendant as 
authorized by Pennsylvania Nonresi¬ 
dence Service Act. 

U.S.—Sussan v. Strasser, supra* 

(6) Where actions, the cause of 
which arose out of collision in Penn¬ 
sylvania between automobile and de¬ 
fendants’ truck, were brought in 
Pennsylvania court in county other 
than that in which collision occur¬ 
red, and cases w-ere removed to feder¬ 


al district court in Pennsylvania, and 
defendants filed third-party com¬ 
plaint against a nonresident third- 
party defendant, and federal court di¬ 
rected sheriff of county in which col¬ 
lision occurred to serve process on 
third-party defendant by serving sec¬ 
retary of the commonwealth and by 
notifying third-party defendant by 
registered mall, service was valid, 
and the Pennsylvania rule limiting 
substituted service by sheriff on non¬ 
residents to cases in which actions 
are filed in county where cause of 
action arose was not applicable. 

U.S.—^Weisler v. Matta, D.C.Pa., 96 F. 
Supp. 152. 

(7) Where complaint for injuries 
sustained in an automobile accident 
m Connecticut showed that at time 
of alleged injury automobile was 
being operated on a private drive¬ 
way, and not on a public highway, 
substituted service on nonresident 
third-party defendant by service on 
the motor vehicle commissioner could 
not be based on Connecticut statute 
relating to service on nonresidents, 
in actions for negligent operation of 
motor vehicles. 

U.S.—^Dworkln v. Spector Motor Serv¬ 
ice, D.C.Conn., 3 F.R.D. 340. 

21. U.S.—^Miller v. Hano, D.C.Pa., 8 
P.R.D. 67—Thompson v. Temple 
Cotton Oil Co., D.C.Ark., 2 P,R.D. 
373. 

Writ of Buxnmons quashed 

"Where summons issued on third- 
party complaint filed in action in 
United States District Court for Dis¬ 
trict of Massachusetts was served in 
Rhode Island, writ of summons would 
be quashed and return of service va¬ 
cated. 

U.S.—F. & M. Skirt Co. v. A. Wimpf- 
heimer & Bro., D.C.Mass., 27 F. 
Supp. 239. 

No jurisdiction over person 
Where third-party defendants in 
consolidated actions by railroad com¬ 
pany to recover alleged imdercharges 
were served with process outside 
of state in which action was brought, 
and none of third-party defendants 
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[’was a resident of state in which ac¬ 
tion was brought, district court had 
no jurisdiction over person of third- 
party defendants, and third-party 
complaints were dismissed. 

U.S.—Thompson v. Temple Cotton 
Oil Co., D.C.Ark., 2 F.R.D. 373. 
Service authorized by Securities Act 
Service of process on third-party 
defendants outside territorial bound¬ 
aries of state was held not author¬ 
ized by Federal Rule with respect to 
territorial limits of effective service 
of process, but was authorized by 
the Securities Act. 

U.S.—Miller v. Hano, D.C.Pa., 8 F.R.D. 
67. 

22 . Mailing to attorney 

Where third-party plaintiff served 
personal process on third-party de¬ 
fendant, who had been an original 
defendant and had been served per¬ 
sonally with original complaint, but 
who was later dismissed, the subse¬ 
quent mailing by original plaintiff of 
his declaration to third-party defend¬ 
ant's attorney was sufficient. 

U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., D.C.La., 62 F. 
Supp. 532. 

Third-party defendant an original de¬ 
fendant 

Mailing by plaintiff of declaration 
to third-party defendant, who was 
an original defendant by regular proc¬ 
ess through secretary of state and 
had continued as such, was sufficient. 
U.S.—Shannon v. Massachusetts 
Bonding & Ins. Co., supra. 

23. U.S.—^Dworkin v. Spector Motor 
Service, D.C.Conn., 3 F.R.D. 340. 

24. U.S.—Buttorff v. Sun Oil Co., D. 
C.Pa., 2 P.R.D. 608. 

25. U.S.—^Mitchell v. Carborundum 
Co., D.C.N.Y., 7 F.R.D. 623. 

Order entered without notice vacated 
Where defendant appeared, but 
served no pleading, order permitting 
plaintiff to amend so as to add addi¬ 
tional parties, entered ex parte with¬ 
out notice to defendant, was improp¬ 
er and would be vacated. 

U.S.—^Mitchell v. Carborundum Co., 
supra. 
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voluntary plaintiff under other circumstances is 

unsatisfactory.2 6 

§ 125. - Pleading; Motions 

A third-party complaint must be sufficient to state a 
claim against the third party, and must meet the require¬ 
ments of the Federal Rules of Civil Procedure, Rule 14, 
28 U.S.C.A. 

The third-party complaint contemplated by the 
Federal Rules of Civil Procedure, Rule 14 (a), 28 
U.S.C.A., is usually to be considered ancillary to the 
main suit.27 It must be sufficient to state a claim 
against the third party, and must meet the require¬ 
ments of the Rule;28 to sustain a third-party com¬ 
plaint, it is sufficient if the original defendant alleges 
that the third-party defendant will be liable to de¬ 
fendant for all or part of plain tiff *s claim against 
defendant in the event that plaintiff obtains judg¬ 
ment on said claim.29 A third-party complaint 
should be dismissed only when there is not the 
slightest possibility that the proof will establish 


the ultimate liability of the third-party defendant.^® 

The third-party complaint is not objectionable be¬ 
cause it pleads a short and plain statement of the 
claim.8i Rule 8 (a) (2), providing that a claim for 
relief shall contain a short and plain statement of the 
claim showing that the pleader is entitled to relief, 
applies to third-party complaints,82 and a third-party 
plaintiff is allowed the same pleading privileges as 
an original plaintiff is permitted under Rule 8 (e) 
(2), and correspondingly the same rules are to be 
applied to test the legal sufficiency of each one’s 
complaint.23 Form 22 in the Appendix to the Fed¬ 
eral Rules of Civil Procedure is a form of motion 
to bring in a third-party defendant the better 
practice is to utilize this form as a guide.25 

A third-party plaintiff may seek recovery on more 
than one theory.26 

In the application of these principles, particular 
third-party complaints have been held sufficient,®^ 


26. U.S.—^Dental Precision Shoulder 
V. L. D. Caulk Co., D.C.N.Y., 7 F.R. 
D. 203. 

27. U.S.—Reed v. Hickey, D.C.Pa., 
2 F.R.D. 92. 

Proceeding ancillary as to jurisdic¬ 
tion see supra § 122 . 

Setting up separate cause of action 
Where same transactions are in¬ 
volved in both original complaint and 
third-party claim and claims in each 
may be joined as in aid of original 
suit and to prevent relitigatlon of 
matters related to same transaction 
under Federal Rules of Civil Proce¬ 
dure, third-party claim is regarded 
as "ancillary" and within district 
court’s jurisdiction, although such 
claim sets up a separate cause of ac¬ 
tion from that in original complaint. 
U.S.—O’Brien v. Richtarsic, D.C.N.Y., 
2 F.R.D. 42. 

28. U.S.—^Delano v. Ives, D.C.Pa., 40 
F.Supp. 672. 

Ross V. Brie R. Co., D.C.Pa., 18 
F.R,D. 9—^Buttorff v. Sun Oil Co., 
D.C.Pa., 2 F.R.D. 608. 

D.C.—Crim v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 716. 
Diversity of citizenship 

(1) Diversity of citizenship need 
not be pleaded In a third-party com¬ 
plaint, since the third-party action 
is ancillary to the original action, 
and diversity of citizenship is not 
required. 

U.S.—^Dworkin v. Spector Motor Serv¬ 
ice, D.C.Conn., 3 F.R.D. 340. 

(2) Jurisdiction generally see su¬ 
pra § 122. 

29. U.S.—^Mendenhall v. Texas Co., 
D.C.Pa., 16 F.R.D. 193—Fort v. 
Bash, D.C.Pa., 10 F.R.D. 626. 
"Somewhere in his pleadings de¬ 


fendant must allege that indemnity 
exists or that for some reason a 
judgment against him must ultimate¬ 
ly be paid by third party defendant." 
U.S.—Hull v. U. S. Rubber Co., D.C. 
Mich., 7 F.R.D. 243, 246. 

30. U.S.—Silvesky v. Greyhound 
Corp., D.C.N.Y., 174 F.Supp. 378. 

31. U.S.—^Hubshman v. Radco, Inc., 
D.C.N.Y., 71 F.Supp. 601. 

Statement of cause of action 

(1) "It is not necessary to deter¬ 
mine whether the third party com¬ 
plaint sets forth a cause of action. 
That is for the trial court to decide. 
The question is, does the complaint 
set forth a ‘short and plain state¬ 
ment of the claim showing that the 
pleader is entitled to relief.’ ’’ 

U.S.—Quilty V. United Fruit Co., D.C. 
N.Y., 6 F R.D. 216, 217. 

(2) To invoke Federal Rule au¬ 
thorizing a defendant to bring in a 
third party, defendant must state 
facts sufficient to constitute an ex¬ 
istent cause of action. 

U.S.—Lamport Co. v. Tepper, D.C.N. 
J., 3 F.R.D. 49. 

32. U.S.—^Pennell v. Svenska Amerl- 
ka Linien A/B, D.C.Mass., 23 F.R.D. 
116. 

Recourse to principal complaint nec¬ 
essary 

Third-party complaint which was 
so lacking in details as to necessi¬ 
tate recourse to principal complaint 
was dismissable for failure to set 
forth a plain statement of claim 
showing that cross plaintiff was en¬ 
titled to relief. 

U.S.—Quilty V. United Fruit Co., D.C. 

N.Y., 6 F.R.D. 216. 

Claim against original plaintiff 

Third-party complaint in which 
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original plaintiff was one of the 
third-party defendants would be dis¬ 
missed on original plaintiff’s motion, 
where it failed to comply with Rule 
8(a) (2), in that it did not state a 
claim showing that pleader was en¬ 
titled to relief as against original 
plaintiff. 

U.S.—^Atlantic Nat. Bank of Jackson¬ 
ville V. First Nat. Bank of King¬ 
ston, D.C.Pa., 7 F.R.D. 673. 

33. U.S.—Hopkins v. Guth, D.C.Pa., 
14 P.R.D. 193. 

Mistake of law; amendment 
Fact that defendant, under mistake 
of law, made request for Indemnity 
instead of contribution in third-par¬ 
ty complaint filed by him would not 
preclude him from showing that he 
and third-party defendant were joint 
tort-feasors, and defendant would be 
allowed time within which to amend 
third-party complaint to include claim 
for contribution. 

U.S.—Hopkins v. Guth, supra. 

34. U.S.—U. S. V. Hecht. D.C.Ohlo, 
9 F.R.D. 339. 

35. U.S.—Quilty v. United Fruit Co., 
D.C.N.Y., 6 F.R.D. 216. 

Exhibit A to Form 22 consists of a 
form of summons and third-party 
complaint. 

U.S.—U. S. V. Hecht, D.C.Ohio, 9 F.R. 
D. 339. 

36. U.S.—Hubshman v. Radco, Inc., 
D.C.N.Y., 71 F.Supp. 601. 
Znoousistenoy held not to invali¬ 
date third-party complaint. 

U.S.—^Fedorchak v. Montgomery 

Ward. D.C.Pa., 18 F.R.D. 1. 

37. U.S.—La Ferry v. Ajax Truck 
Rentals, D.C.Tenn., 161 F.Supp. 707 
—Keller Crescent Printing & En¬ 
graving Co. V. Rosen, D.C.Pa., 136 
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while others have been held insufiScient or defec- considered.^9 

tive.38 The fact that a third-party complaint alleges ^ defendant in a negligence action desiring to 
liability of the third-party defendant to the original negligence in his third-party corn- 

plaintiff will be disregarded as surplusage, and only should specifically state in his pleadings the 

that part wherein the original defendant alleges that acts of omission or commission on which it bases 
the third-party defendant is liable to him will be its passive negligence.^® If the main complaint and 


S’.Supp 22—Johnson v. XJ. S., D.C. 
K.C., 133 F.Supp. 613. 

Tomko V. City Bank Farmers 
Trust Co., D.C.N.Y., 3 F.R.D. 31— 
Buttorfr V. Sun Oil Co., D.C.Pa., 2 
F.R.D. 508. 

D.C.—Crim v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 715. 
Third-party complaint agralust insur- 
er 

TJ.S.—Jordan v. Stephens, D.C.Mo., 7 
F.R.D. 140. 

XnabUlty to recover not shown 

Third-party complaint was not dis- 
missible on ground of falling to state 
a claim on which relief could be 
granted against third party, where 
it was conceivable that defendant 
might prove a certain state of facts 
that would entitle it to relief sought, 
and where there was no showing that 
as matter of law no genuine or mate¬ 
rial fact was present so that defend¬ 
ant could not recover from third par¬ 
ty. 

TJ.S.—Atella v. General Elec. Co., D. 

C.R.I., 21 P.R.D. 372. 

Allegation of right to contribution 
Where complaint and third-party 
complaint revealed motor vehicle ac¬ 
cident which caused death of plain¬ 
tiffs’ decedent and Involved vehicles 
belonging to third-party plaintiffs 
and third-party defendants, third- 
party complaint, which alleged that 
third-party defendants were jointly 
liable with third-party plaintiffs and 
that third-party plaintiffs would be 
entitled to contribution for all or 
part of amount recovered by plain¬ 
tiffs, sufficiently stated a claim on 
which relief could be granted. 

U.S.—^Pasternack v. Dalo, D.C.Pa., 17 
P.R.D. 420. 

Action for injuries 
U.S.—United Gas Corp. v. Guillory, 
C.A.La., 206 P.2d 49, rehearing de¬ 
nied 207 F.2d 308—Carlisle v. S. C. 
Loveland Co., C-A.Pa., 175 F.2d 418. 
Silvesky v. Greyhound Corp., D. 

C. N.T., 174 F.Supp. 378—Brady v. 
Black Diamond S. S. Co., D.C.N.T., 
45 F.Supp. 338. 

Rao V. Parking Associates Corp., 

D. C-N.T., 20 F.R.D. 147—^Fedorchak 
V. Montgomery Ward, D.C.Pa., 18 
P.R.D. 1—Cleary v. South Buffa¬ 
lo Ry. Co., D.C.N.Y., 16 P.R.D. 24 
—Mendenhall v. Texas Co., D.C.Pa., 
15 F.R.D. 193. 

Action on note 

(1) Generally. 

U,S.—U. S. V. Pryor, D.C.I11., 2 F.R. 
D. 382. 


(2) Where United States sued de¬ 
fendants on a note and defendants 
filed third-party complaint against 
bank alleging that defendants were 
entitled to recover value of note from 
bank, that note was without consid¬ 
eration, that payment had been made, 
and that bank was not a holder in 
due course, the third-party complaint 
was sufficient. 

U.S.—U. S. V. Hecht, D.C.Ohio, 9 F. 
R.D. 340. 

(3) In action on note, third-party 
complaint was held permissible as to 
recovery over against impleaded par¬ 
ties, but not with respect to recov¬ 
ery of damages. 

U S.—U. S. V. Scott. D.C.N.Y., 18 F.R. 
D. 324. 

38. U.S.—McCall v. Overseas Tank- 
ship Corp., C.A.lSr.Y., 222 F.2d 441 
—Shefsky v. Mansew Corp., C.A. 
N.Y, 177 F.2d 946. 

State of North Dakota ex rel. 
N. D. Workmen’s Compensation 
Bureau v. Przybylskl, D.C.Mlnn., 
98 F.Supp. 21—Slattery v. Marra 
Bros., D.C.N.Y.. 92 F.Supp. 534, af¬ 
firmed, C.A., 186 F.2d 134, certio¬ 
rari denied 71 S.Ct. 736, 341 U.S. 
915, 95 I Ud. 1351. 

Ross v. Brie R. Co., D.C.Pa., 18 
F.R.D. 9—Fort v. Bash, D.C.Pa., 
10 F.R.D. 626—^Bache v. Dixie-Ohio 
Exp. Co., D.C.Ga., 8 P.R.D. 159— 
Atlantic Nat. Bank of Jackson¬ 
ville V. First Nat. Bank of King¬ 
ston, D.CPa., 7 P.R.D. 573—Quilty 
V. United Fruit Co., D.C.N.Y., 6 F. 
R.D. 216—Carbola Chemical Co. v. 
Trundle, D.C.N.Y., 3 P.R.D. 502. 

Action for Injuries 
U.S.—Goff V. U. S., D.C.Me., 159 F. 
Supp. 415—Cush V. Pittsburgh, C. 
& Y. Ry. Co., D.C.Pa., 157 F.Supp. 
360. 

Action against labor union 

Third-party complaint by Iron 
workers’ union local against sheet 
metal workers’ union local was held 
not subject to objection that it was 
based on a public policy statute that 
could not be the basis for third-par¬ 
ty relief or indemnity, but was de¬ 
fective where the local was not sued 
as an entity under its common name, 
but in the name of its president. 

U.S.—Schinella v. Iron Workers Un¬ 
ion Local 361, D.C.N.Y., 149 F.Supp. 
5. 

Action on note 

U.S.—U. S. V. Pryor, D.C.I11., 2 F.R. 
D. 382. 


Action on public contract bond 
U.S.—John N. Price & Sons v. Mary¬ 
land Casualty Co., D.C.N.J., 2 F.R. 
D. 408. 

Complaint for contribution 

In action on guaranty, defendant’s 
complaint, incorporating plaintiff’s 
original complaint and alleging that 
by virtue thereof defendant was en¬ 
titled to recover from third-party de¬ 
fendant one half of whatever might 
be recovered from defendant, stated 
no cause of action, as constituting a 
complaint for contribution without 
allegation of payment. 

U.S.—^Lamport Co. v. Tepper, D.C. 
N.J., 3 F.R.D. 49. 

Stockholder’s action for accounting of 
profits 

U.S.—Higgins V. Shenango Pottery 
Co., D.C.Pa., 12 F.R.D. 510. 

39. U.S —^Keller Crescent Printing 
& Engraving Co. v. Rosen, D.C.Pa., 
135 F.Supp. 22. 

An alternative allegation in third- 
party complaint that third-party de¬ 
fendants were solely liable to plain¬ 
tiff for personal injuries involved 
was surplusage. 

U.S.—Sheppard v, Atlantic States 
Gas Co. of Pa., C.C.A.Pa., 167 F.2d 
841. 

40. U.S.—Douglas v. Detroit Edison 
Co., D.C.Mich., 145 F.Supp. 1. 

Pacts showing active or passive neg¬ 
ligence 

A third-party complaint should not 
be held insufficient before trial of 
negligence action where it alleges 
facts on proof of some of which 
third-party defendant might be pri¬ 
marily liable for active negligence 
and on proof of others of which he 
might be held secondarily liable for 
passive negligence. 

U.S.—Rayman v. Wyer, D.C.N.Y., 138 
F.Supp. 618. 

Claim held stated 

In action against railroad compa¬ 
ny’s trustee for injuries sustained 
as result of contact with electric 
wire strung on pole, which plaintiff 
was painting, on company’s right 
of way, trustee’s third-party com¬ 
plaint against plaintiff's employer, 
alleging that Injuries were due to 
employer’s primary negligence in fail¬ 
ing to warn plaintiff to climb no 
higher on pole than six feet below 
wire and to properly supervise him, 
was not subject to dismissal for fail¬ 
ure to state claim on which relief 
could be granted. 

U.S.—^Rayman v. Wyer, supra. 
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the third-party complaint, read together, are suffi¬ 
cient on the faces thereof to state a cause of action 
alleging passive negligence on the part of defend¬ 
ant in the main complaint and active negligence 
as to the third-party defendant, then the third-party 
complaint should be allowed to stand.^i 

On a motion to strike allegations of the third- 
party complaint, the facts as pleaded must be deemed 
to be true ,^2 affidavits cannot be considered.^^ 
A motion to strike certain allegations as erroneous 
conclusions of law will be denied where the pres¬ 
ence of such allegations cannot be said to be preju¬ 
dicial to movant.^^ 

A motion by defendant for leave to file an answer 
and cross petition making a third party a new party 
defendant, on the ground that such third party is a 
necessary and proper party to the full and complete 
determination of the rights of defendant, will be 
considered as one for leave to serve a summons and 
complaint on such third party as a third-party de- 

fendant.^5 


Answer by third party to plaintiff's complaint A 
third-party defendant is not required to answer 
plaintiff's complaint,^® and a requirement in the 
summons that he do so will be stricken,^^ 

§ 126. -Time for Bringing in New Party 

A motion to implead, or for leave to file a third-party 
complaint, must be timely. 

The remedy provided by the Federal Rules of 
Civil Procedure, Rule 14, 28 U.S.C.A., must be 
exercised promptly,^^ and the court will not permit 
its use to cause or encourage delay in the speedy 
disposition of cases.*^^ So, a motion to implead, or 
for leave to file a third-party complaint, must be 
timelywhether it is or not depends on the facts 
of the particular case.^i The timeliness of the mo¬ 
tion is a cogent factor governing the exercise of 
the discretion of the court.^^ 

Motions under the Rule should most properly be 
made as soon as possible after the filing of the 


41. U.S.—Silvesky v. Greyhound 
Corp., D.C.N.T,, 174 F.Supp. 378. 

42- U.S.—Tomko v. City Bank Farm¬ 
ers Trust Co., D.C.N.Y., 3 F.R.D, 31 
—Eastman Kodak Co. v, McAuley, 
D.C,N.Y., 2 F.R.D. 21. 

43. U.S.—Eastman Kodak Co. v. Mc¬ 
Auley, D.C.N.Y., 41 F.Supp. 873. 

44. U.S.—Eastman Kodak Co. v. Mc¬ 
Auley, D.C.N.Y., 2 F.R.D. 21. 

45. U.S.—U. S. V. Hecht, D.C.Ohio, 
9 F.R.D. 339. 

46. U.S.—Goodard v. Shasta S, S. 
Co., D.C.N.Y., 9 F,R.D. 12. 

47. U.S.—Goodard v. Shasta S. S. 
Co., supra. 

48. U.S.—^Holstlaw v. Southern Ry. 
Co., D.C.MO., 9 F.R.D. 276—Hes¬ 
sian Hills Corporation v. Union 
Cent. Life Ins. Co., D.C.N.Y., 1 F. 
R.D. 743—^U. S. v. Shuman, D.C.W. 
Va., 1 F.R.D. 251. 

N.C.— Coipns Juris Secundum quoted 
in Jocie Motor Lines v. Johnson, 
67 S.E.2d 388, 390. 231 N.C. 367. 

49. U.S.—Spaulding: v. Parry Nav. 
Co., D.C.N.Y., 10 F.R.D. 290—Hoist- 
law V. Southern Ry. Co., D.C.Mo., 
9 F.R.D. 276. 

50. U.S.—Casey v. Calmar S. S. 

Corp., D.C.Del., 138 F.Supp. 751. 

Rosalls V. Universal Distributors, 
Inc., D.C.Conn., 21 P.RX>. 169. 

51. U.S.—Casey v. Calmar S. S. 

Corp., D.C.Del., 138 F.Supp. 751. 

BEotion held timely 

In action on banker’s blanket bond 
where, at March, 1950, pre-trial con¬ 
ference the court was advised that 
a substantial amount of work had 
yet to be done before case could go 


to trial, and case was not put on 
the trial calendar, and defendant 
bonding company proceeded with rea¬ 
sonable dispatch in preparation of 
case, company’s motion to make bank 
directors parties to action was time¬ 
ly made. 

U.S.—^Federal Deposit Ins. Corp, v. 
National Sur. Corp., D.C.Wis., 13 
F.R.D. 201. 

Motion or petition held not timely 

(1) Motion made on eve of trial. 
U.S.—Casey v. Calmar S. S. Corp., 

D,C.Del., 138 F.Supp. 751. 

(2) Motion made after two years of 
pre-trial maneuvering, and only four 
days before day on which case was 
set for trial, and after all parties 
had prepared, and witnesses had 
been brought from considerable dis¬ 
tances. 

U.S.—^McLouth Steel Corp. v. Mesta 
Machine Co., D.C.P£U, 116 F.Supp. 
689, affirmed, CA., 214 P.2d 608, 
certiorari denied Hartford Acc. & 
Indemnity Co. v. Poster, 75 S.Ct. 
109, 348 U.S. 873, 99 L.Ed. 687. 

(3) Petition filed about eight 
months after suit was filed. 

U.S.—^Dyke v. Sechrist, D.C.Md., 21 
F.R.D. 240, appeal dismissed, C.A., 
256 P,2d 881. 

IDaches held shown 
Where action under Jones Act was 
No. 2 on the calendar and was wait¬ 
ing assignment to a trial part when 
third-party defendant moved for leave 
to make a steamship line an addition¬ 
al third-party defendant, and it ap¬ 
peared that including of such de¬ 
fendant would greatly delay the tri¬ 
al, third-party defendant’s motion 
would be denied because of its laches. I 
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U.S.—Spaulding: v. Parry Nav. Co., 
D.C.N.Y., 10 P.R.D. 290. 
loaches held not shown 

(1) Generally. 

U.S.—Braun v. Hecht Co., D.C.N.Y., 
21 P.R.D. 391. 

(2) Defendant's motion to bring in 
a third-party defendant some sixteen 
months after original complaint was 
filed, although only two months aft¬ 
er service of amended complaint un¬ 
der which action was proceeding, 
was not barred by laches, 

U.S.—Bernstein v. N. V. Nederlandsch 
Amerikaansche Stoomvaart-Maat- 
schappij, D.C.N.Y., 6 F.R.D. 297. 
Delay not prejudicial 

(1) Order granting motion by de¬ 
fendant for leave to implead insurer 
as third-party defendant should not 
be vacated on ground that motion 
was not timely, although motion was 
made nearly twenty-seven months 
after answer and more than eighteen 
months after pre-trial order indicat¬ 
ing that case was ready for trial to 
jury, in absence of showing that de¬ 
lay in filing third-party complaint 
was prejudicial to third-party de¬ 
fendant. 

U.S.—Rosalis v. Universal Distribu¬ 
tors, Inc., D.C.Conn., 21 P.R,D. 169. 

(2) Delay or prejudice to plain¬ 
tiffs sufficient to warrant denial of 
motion made approximately seven 
months after service of answer held 
not shown. 

U.S.—Braun v. Hecht Co., D.C.N.Y., 
21 F.R.D. 391. 

52. U.S.—^Union Nat. Bank of 
Youngstown, Ohio v. Superior Steel 
Corp., D.C.Pa., 9 P.R.D. 128. 
Discretion generally see supra § 119. 
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pleadings in the suit;53 but the court must balance 
the possible delay in the trial of the case against 
the aim of the Rule to avoid circuity of litigation 
and the bringing of additional unnecessary actions 
in the courts.®^ Where the motion is made after 
answer, the court must determine the propriety of 
granting it.55 

Jn particular circumstances, a third-party com¬ 
plaint or claim has been held not premature.56 

Final hearing. It has been held that in a federal 
circuit court new parties can be admitted as late 
as the final hearing.^? 

Motion after close of case. A motion by plaintiff, 
made after the close of the case, to add names as 


parties plaintiff may be granted.^^ 

§ 127, - Objections to, and Vacation of. 

Order 

A court order permitting the impieading of a third- 
party defendant may, In the discretion of the court, be 
vacated. 

While Rule 14 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., contains no express grant to 
the court of the power to vacate a previous order 
permitting third-party defendants to be impleaded, 
the court clearly has such power and the vaca¬ 
tion of the order rests in the sound discretion of the 
court,®® which discretion must not be abused 
and what a party may have done in reliance on the 


53. U.S.—Braun v. Hecht Co., D.C. 
N.T., 21 F.il.D. 391. 

64. U.S.—Braun v. Hecht Co., supra. 

65. U.S.—Casey v. Calmar S. S. 
Corp., D.C.Del., 138 F.Supp. 751. 

66. Acceleration of time for present¬ 
ing' claim 

Insurer, sued by Insureds to recov¬ 
er, under builder's risk policy, for 
windstorm damage to building, could 
Implead as third-party defendants ar¬ 
chitect and subcontractor, against 
whom insurer alleged negligence and 
breach of warranty, and a right of 
subrogation, notwithstanding fact 
that the claim against them, being 
based on subrogation and conditioned 
on payment of claim under policy, 
could not be asserted in independent 
action until such condition had oc¬ 
curred, and mere acceleration in time 
in which such claim, if one exists, 
might be presented did not make 
presentation of such claim prema¬ 
ture. 

U.S.—Concordia College Corp, v. Great 
Am. Ins. Co., D.C.Mlnn., 14 F.R.D. 
403. 

^068 and costs not yet Incurred 
Where, under agreement between 
third-party plaintiff and third-party 
defendant, third-party defendant 
agreed to pay third-party plaintiff 
its loss, costs, damages, etc., which 
third-party plaintiff should sustain 
or incur, a third-party complaint 
was not prematurely brought be¬ 
cause such loss, costs, etc., had not 
yet been sustained or Incurred. 

U.S.—People of State of Illinois v. 
Maryland Casualty Co., D.C.I11., 2 
F.R.D. 241. 

67. U.S.—West V. Smith, Dist.Col., 
8 How. 402, 12 L.Ed. 1130. 

6a U.S.—^Harris v. Echols, D.C.Ga., 
146 F.Supp. 607. 

59. U.S.—Duke V. R. F. C., C.A.Md., 
209 F.2d 204, 208, certiorari denied 
74 S.Ct 777, 347 U.S. 966, 98 L.Ed. 
1108. 

“It would Indeed be strange if the 
court, having properly granted an or¬ 


der permitting such Impleading, 
should find that,' at some later stage 
or turn of the case, the impleading 
order has become improper, and 
should then be Impotent, though the 
clear ends of Justice may require 
it, to vacate this order." 

U.S.—^Duke V. R. F. C., supra, 
Mo-bloiL to vacate granted 

(1) Generally. 

U.S.—^Kohn V. Teleprompter Corp., 
Tele-Q Corp., D.C.N.Y., 22 F.R.D. 
259—^Rutherford v. Pennsylvania 
Greyhound Lines, D.C.Ohio, 7 F.R.D. 
245. 

(2) Where original suit was com¬ 
pletely adjudicated, and controversy 
remaining was between third- and 
fourth-party defendants, between 
whom there was no diversity of citi¬ 
zenship, refusal to grant third-party 
defendant’s motion for vacation of or¬ 
der permitting Interpleader would be 
tantamount to extending Jurisdiction 
of district court in a way not con¬ 
templated by Federal Rule, and mo¬ 
tion would be granted. 

U.S.—R. F. C. V. Duke, D.C.Md., 14 
F.R.D. 266. 

SflCotlozL to vacate denied 

(1) Generally. 

U.S.—Swenson v. Suhl, D.C.Neb., 19 
F.R.D, 617—U. S. V. Costa, D.C. 
Pa., 11 F.R.D. 492—^Kelly v, Penn¬ 
sylvania R. Co., D.C.Pa., 7 P.R.D. 
524. 

(2) Contention that knowledge that 
defendant carried insurance would 
prejudice jury in favor of plaintiff 
did not warrant vacation of order 
granting leave to implead defendant's 
insurer as third-party defendant. 
U.S,—^Rosalis v. Universal Distribu¬ 
tors, Inc., D.C.Conn., 21 F.R.D. 169. 

Original plaintiff as party In another 
forum 

Fact that original plaintiff might 
be a party to an action between in¬ 
terpleaded parties in another forum, 
if district court were to vacate its 
order permitting Impleading of third- 
party defendants, did not preclude 
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vacation of such order, where in any 
such action original plaintiff would 
necessarily be a party plaintiff, and 
would have no right to remove case 
to district court. 

U.S.—R. F. a V. Duke, D.C.Md., 14 
F.R.D. 266. 

60. U.S.—^Reynolds v. Wabash R. 
Co., C.A.MO., 236 P.2d 387—Duke 
V. R. F. C., C.A.Md., 209 F.2d 204, 
certiorari denied 74 S.Ct. 777, 347 
U.S. 966, 98 L.Ed. 1108. 

Wolfe V. Johnson, D.C.W.Va., 21 
P.R.D. 280. 

“The question involved is not mere¬ 
ly one of economy in terms of time 
and cost, but also of the proper exer¬ 
cise of discretion vested in this Court 
by Rule 14, taking all the facts and 
circumstances Involved into account.” 
U.S.—R. F. C. v. Duke, D.C.Md., 14 F. 
R.D. 265, 268. 

jyCa'fcure and informed discretion 
U.S.—Swenson v. Suhl, D.C.Neb., 19 
F.R.D. 617—Bill Curphy Co. v. Lin¬ 
coln Bonding & Ins. Co., D.C.Neb., 

13 F.R.D. 146. 

Disadvantages outweighing advantag¬ 
es 

Where the plaintiff sued on con¬ 
tract of insurance to recover dam¬ 
ages to his house caused by explo¬ 
sions which were allegedly covered 
by insurance policy, and an ex parte 
order permitting third-party defend¬ 
ants to be Impleaded was entered, 
the disadvantages to other parties 
to the case in permitting the order 
to stand would outweigh the ad¬ 
vantages of having only one trial, 
and the court would, in the exercise 
of sound discretion, vacate such or¬ 
der. 

U.S.—Lee’s, Inc. v. Transcontinental 
Underwriters of Transcontinental 
Ins. Co., D.C.Md., 9 F.R.D. 470. 

61. U.S.—R. F. C. V. Duke, D.C.Md., 

14 F.R.D 266. 

Disoretion held not abused 
Where rights of both parties to 
suit, as originally brought, had been 
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granting of permission to implead a third-party de¬ 
fendant is not necessarily controlling.®2 a court 
may vacate an order allowing the impleading of a 
third-party defendant only on a showing of abuse 

of discretion.^2 

So, the proper procedure to test the propriety of 
an order permitting a third party to be brought 
in has been held to be by motion to vacate such 
order,64 and to strike the third-party complaint 
and for this purpose, and particularly under Rule 
7(b) (1), a motion to dismiss a third-party com¬ 
plaint may be treated as such motion to vacate® 6 
and to strike the third-party complamt.®^ Similarly, 
while the propriety of the joinder of the third-party 
defendant is not properly raised by a motion for 
summary judgment,®® such a motion may be treated 
by the court as a motion to vacate the order and 
strike the complaint;®® although not by strict tech¬ 
nical construction, nevertheless in substantial con¬ 
sequence a motion to vacate an order allowing 
third-party procedure is to be considered much 
after the manner of a motion for summary judg¬ 
ment, tendered in behalf of a defending party, un¬ 
der the Federal Rules of Civil Procedure, Rule 56 


(b), 28 U.S.C.AJ0 On a motion to vacate the order, 
the allegations of the pleadings must be taken as 
true.'^i The fact that different defenses are avail¬ 
able to the third-party defendant is not a ground 
for vacating the order.*^® 

Under other authority. Rule 14 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., does not 
contemplate a motion to vacate a previous order of 
the court allowing a defendant, as third-party plain¬ 
tiff, to serve a summons and complaint on a third 
party and a motion by plaintiff to vacate or to 
strike third-party complaints has been held improper 
where plaintiff claims that they would introduce 
new and separate causes of action resulting in de¬ 
lay, inconvenience, and prejudice to plaintiff’s trial, 
motions for separate trials being more appro- 

priateJ4 

Time for motion to vacate. While there is no 
provision in the Federal Rules of Civil Procedure 
relating to the time of filing a motion to vacate 
an order granting defendant leave to serve a third- 
party summons and complaint,*^® such a motion must 
be timely.*^® 


completely adjudicated, leaving to 
be adjudicated a separate and dis¬ 
tinct controversy between parties 
subsequently impleaded, between 
whom there was no diversity of citi¬ 
zenship, district judge did not abuse 
his discretion in vacating previously 
entered order permitting impleading 
of third-party defendants. 

U.S.—Duke V. R. F. C., C.A.Md., 209 
F,2d 204, certiorari denied 74 S.Ct 
777, 347 U.S. 966, 98 L.Ed, 1108. 
Separate controversy; common source 
Where rights of both parties to 
suit as originally brought had been 
completely adjudicated, leaving to 
be adjudicated a separate and dis¬ 
tinct controversy between parties 
subsequently impleaded, between 
whom there was no diversity of citi¬ 
zenship, fact that the entire contro¬ 
versy had a common source did not 
preclude court, in its discretion, 
from vacating its order permitting 
impleading of third-party defendants. 
U.S.—-R. F. C. V. Duke, D.C.Md., 14 
F.R.D. 265. 

62. U.S.—R. F. C. V. Dulce, D.C.Md., 
14 F.R.D. 265. 

63. U.S.—U. S. V. Costa, D.C.Pa.. 
11 F.R.D. 492. 

64. U.S.—^U. S. V. Costa, supra— 
Falcone v. City of New Tork, D.C. 
N.T., 2 F.R.D. 87. 


65. U.S.—U. S, V. Costa, D.C.Pa., 11 
P.R,D. 492. 

66 . U.S.—^Delano v. Ives, D.C.Pa., 40 
F.Supp. 672. 

Rosalis V. Universal Distributors, 
Inc., D.C.Conn., 21 F.R.D. 169—^U. 
S. V. Costa, D.C.Pa., 11 P.R.D. 492 
—^U. S. V. Jollimore, D.C.Mass., 2 
P.R.D. 148—McPherrln v. Hartford 
Fire Ins. Co., D.C.Neb., 1 F.R.D. 
88 . 

D.C.—Crlm v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 715. 

67. U.S.—U. S. V. Costa, D.C.Pa., 11 
P.R.D. 492. 

68. U.S.—^U. S. V. Costa, supra. 

69. U.S.—U. S. V. Costa, supra. 

70. U.S.—Swenson v. Suhl, D.C.Neb., 
19 P.R.D. 517. 

71. U.S.—^Lane v. Celanese Corp. of 
America, D.C.N.Y., 94 F.Supp. 528. 

72. U.S.—^Kelly v. Pennsylvania R. 
Co„ D.C.Pa., 7 F.R.D. 624. 

73. U.S.—Texas Eastern Transmis¬ 
sion Corp. V. Standard Acc, Ins. 
Co., D.C.Tenn., 13 F.R.D. 324. 

Season for rule 

The court, in allowing third-party 
complaint, acted on question of orig¬ 
inal defendants’ claim that third-par¬ 
ty defendants might become liable to 
them for all or part of plaintiffs’ 


claim, and motion to vacate order 
allowing third-party complaint would 
amount to rehearing or retrial of 
same matters on which court acted 
in allowing third-party complaint and 
would be improper. 

U.S.—Texas Eastern Transmission 
Corp. V. Standard Acc. Ins.^Co., su¬ 
pra. 

74. U S.—Palmer v. Lanao Realty 
Co., D.C.Pa., 16 P.R.D. 359. 

75. U.S.—U. S. V. Costa, D.C.Pa., 11 
P.R.D. 492. 

76. U.S.—U. S. V. Costa, supra. 
Motion held not timely 

Where motion to vacate was not 
filed until after third-party defend¬ 
ants had filed a request for admis¬ 
sions and an answer to third-party 
complaint, the order should not be va¬ 
cated because the motion was not a 
timely one. 

U.S.—U. S. V. Costa, supra. 

Beasoningr underlying Rule as to dis¬ 
missal applicable 

The reasoning underlying the re¬ 
quirement of Federal Rule that a mo¬ 
tion to dismiss be made before plead¬ 
ing is applicable, and may be consid¬ 
ered by district court in exercise of 
its discretion under Rule relating to- 
third-party complaint. 

U.S.—^U. S. V. Costa, supra. 
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G. INTERVENTION 


§ 128. In General 

Ordinarily whether a third person may intervene in an 
action in the federal courts is governed by Rule 24 of 
the Federal Rules of Civil Procedure. 

Ordinarily whether a third person may intervene 
in an action or proceeding in the federal courts 
is controlled by the Federal Rules of Civil Proce¬ 
dure, Rule 24, 28 U.S.C.A.,77 which authorizes in¬ 
tervention in certain cases as a matter of right and 
in others as a permissive matter.'^ * A person may 
have substantive rights under state law, but when 
the person seeks to assert such rights in a federal 
court by intervention, the time and manner of assert¬ 
ing such rights is a procedural matter to be deter¬ 
mined by the Federal Rules of Civil Procedure, and 
not the law of the state under which the rights 
arise.*^^ 

It is established law that Rule 24, with respect to 
intervention, should be liberally construed, in 
order to avoid multiplicity of suits, and so all re¬ 
lated controversies may be settled in one action 
but it also has been stated that Rule 24 is obviously 
tailored to fit ordinary civil litigation, and that the 
provisions of the Rule require other than literal 
application in atypical cases, ^xid that this is es¬ 
pecially true in administrative cases which often 
vary from the norm. 83 When intervention is 


sought in litigation arising under a particular fed¬ 
eral statute, Rule 24 must be given an application 
that is consistent with limitations placed by con¬ 
gress on litigation arising under that particular 

act.84 

Rule 14 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., provides for third-party practice, and 
it has been said that the courts should not, under 
any strained construction of Rule 24 (b) providing 
for permissive intervention, cause it to perform a 
function beyond that contemplated by Rule 14.85 

Although it has been said that Rule 24 is complete 
in itself,83 it is, to some extent, a corollary of Rule 
19 dealing with necessary joinder of parties, and of 
Rule 20 dealing with permissive joinder of parties,87 
and it is stated infra § 132 that Rule 24 (a) is not 
a complete inventory of interventions allowable as of 
right. While it has been said that whether a per¬ 
son is, under Rules 19 and 20 dealing with necessary 
and permissive joinder of parties, a necessary, in¬ 
dispensable, or permissible party to a suit does not 
determine the right of the person to intervene in 
that suit,88 it has also been said that if an applicant 
to intervene is neither a necessary nor a proper 
party, intervention is not permissible.89 

The Federal Rules of Civil Procedure, including 
Rule 24, became effective September 16, 1938.80 


77. U.S.—^U. S. for Use of Automatic 
Sprinkler Corp. of America v. Fi¬ 
delity & Deposit Co. of Md., D.C. 
Pa., 22 F.R.D. 248—Durkin v. Pet 
Milk Co., D.C.Ark., 14 F.R.D. 374. 

78. U.S.—New England Coal & Coke 
Co. V. Rutland R. Co., C.C.A.Vt., 
143 P.2d 179—^Miami County Nat. 
Bank of Paola, Kan. v. Bancroft, C. 
C.A.Kan., 121 F.2d 921—Simms v, 
Andrews, C.CA.Okl., 118 P.2d 803. 

In re Willacy County Water 
Control & Improvement Dist. No. 
1 , D.C.Tex., 36 F.Supp. 36—^U. S. 
v. Columbia Gas & Electric Cor¬ 
poration, D.C.Del., 27 F.Supp. 116, 
appeal dismissed, C.CA^., Mlssourl- 
Kansas Pipe Line Co. v. U. S., 108 
F.2d 614, certiorari denied Mls- 
souri-Kansas Pipe Line Co. v. Co¬ 
lumbia Gas & Electric Corpora¬ 
tion, 60 S.Ct 887, two cases, 309 
U.S. 687, 84 L.Bd. 1030. 

Right to intervene where interven¬ 
tion sought is not of conventional 
form see infra § 131. 

79. U S.—^Kelley v. Summers, C.A. 
Kan., 2310 F.2d 666. 

80. U.S.—Clark v. Sandusky, CA.. 
Ill., 206 P.2d 916. 

Knapp V. Hankins. D.C.Ill., 106 
F.Supp. 43—^Brotherhood of L. En¬ 


gineers V. Chicago, M., Etc., R. Co., 
D.C.Wis., 34 F.Supp. 694. 

Tatum V. Cardlllo, D.C.N.Y., 11 
F,R.D. 686—Twentieth Century- 
Fox Film Corp. v. Jenkins, D.C.N. 
Y., 7 P.R.D. 197—Woburn Degreas¬ 
ing Co. of New Jersey v. Spencer 
Kellogg & Sons, D.C.N.Y., 3 P.RD. 
7—^Western States Mach. Co. v. S. 
S. Hepworth Co, D.C.N.Y., 2 F.R.D. 
145. 

81. U.S.—Clark v. Sandusky, C.A. 
Ill., 206 P.2d 915. 

Construction of Federal Rules of Civ¬ 
il Procedure generally as required 
by Rule 1 see supra § 12. 

82. D.C.—^Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 766, 96 U.S.App.D.C. 401. 

83. D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., su¬ 
pra. 

84. D.C.—Von Opel v. Uebersee Fi- 
nanz Korporatlon, 226 F.2d 530, 96 
U.S.App.D.C. 230, certiorari denied 
Von Opel V. U.P.K.A.G. Liestal 
Switzerland, 76 S.Ct. 307, 350 U.S. 
936, 100 L.Ed. 817. 

IxLterveiLtlo]]. to try issue not within 
scope of act 

Rule 24(a) does not grant the right 
of intervention to try an issue out¬ 
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side the scope of proceedings author¬ 
ized by § 17 of the Trading with the 
Enemy Act. 

U.S.—Bantel v. McGrath, C.A.C 0 I 0 ., 
216 P.2d 297. 

85. U.S.—^American Bowling Supply 
Co. V. A1 Martin, Inc., D.C.Kan., 96 
F.Supp. 35. 

86. U.S.—^Durkin v. Pet Milk Co., D. 
C.Ark., 14 P.R.D. 374. 

87. U.S.—Durkin v. Pet Milk Co., 
supra. 

88. U.S.—^Durkin v. Pet Milk Co., su¬ 
pra. 

89. U.S.—Hartwell v. Texas Consol. 
Oils, D.C.Tex., 94 F.Supp. 609, 

90. U.S.—Rogers v. Hill. D.C.N.Y., 
34 F.Supp. 358. 

Buie not applicable to prior litigation 
(1) Where Intervention was 
sought to set aside a decree which 
had been entered prior to the date 
Rule 24 became effective, the court 
stated that since the litigation was 
not pending when the Rule went into 
effect it was doubtful whether the 
Rule would apply to the litigation, 
and it was believed that Equity Rule 
37 would apply. 

U.S.—Rogers v. Hill. D.C.N.Y.. 34 P. 
Supp. 358. 
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Prior to this date the federal district courts had no 
general jurisdiction to entertain an application for 
intervention in a law suit,9i and, in the absence of 
state statute authorizing intervention, had no au¬ 
thority to entertain such application under the con¬ 
formity statute.92 When local law relating to in¬ 
tervention existed, such law usually governed under 
the conformity statute.^3 

At the time the Federal Rules of Civil Procedure 
were adopted Equity Rule 37 was in force, and this 
rule provided for intervention in such federal ac¬ 
tions as were governed by the Equity Rules,and 
Equity Rule 37 was considered to be merely declara¬ 
tory of the established equity practice.^s Cases 
dealing with intervention and decided prior to the 
adoption of the Rules are generally considered to be 
in point on the subject of intervention.^® Rule 24 
amplifies and restates federal practice as to inter¬ 
vention as it existed at the time the Rules were 
adopted,®*^ and it is stated infra § 130 that this am¬ 
plification has given an intervenor equal standing as 
a party to the litigation. The effect of this has been 
to enlarge the incidence of intervention and to 
broaden the operative field of ancillary jurisdic¬ 
tion.®® 

It has been said that 'The basic conception of 
intervention, which found expression in the common 


law of this country, was well stated in the famous 
English case of Dalrymple vs. Dalrymple, (1811, 2 
Hagg.Con.Rep. 137) where it was held that a 
third party was said to be entitled to intervention if 
he 'consider that his interest will be affected.’ ”®® 
It has also been said that the history of intervention 
shows that it is the development of a device by the 
courts to keep their processes from doing injury 
to third persons.! 

"^Intervention/* The construction of Equity Rule 
37 was not carried forward into Rule 24 in definite 
terms, but it has been stated that it would be pre¬ 
sumed that the word “intervention” was used in 
Rule 24 with the judicial construction previously 
given the term by the highest court.® In defining 
the term '‘intervention” as used in Rule 24, the 
courts have stated that intervention is an act or pro¬ 
ceeding by which a third person is permitted to be¬ 
come a party to an action or proceeding between 
other persons for the purpose of hearing and deter¬ 
mining at the same time all conflicting claims which 
may be made to the subject matter in litigation;® 
the admission, by leave of the court, of a person 
not an original party to pending legal proceedings, 
by which such person becomes a party thereto for 
the protection of some right or interest alleged by 
him to be affected by such proceedings,^ 


(2) In a suit In equity an applica¬ 
tion for intervention argued and sub¬ 
mitted before the effective date of the 
Federal Rules of Civil Procedure 
was required to be decided under the 
former Equity Rules. 

U.S.—Dolcater v. Manufacturers & 
Traders Trust Co., D.C.N.Y., 26 P. 
Supp. 637, appeal dismissed, C.C. 
A., In re Dolcater, 106 F.2d 30. 

Rule considered in prior litigation 

Where petition to intervene was 
filed prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure, and 
could have been denied on the ground 
that it did not comply with the re¬ 
quirements of Equity Rule 37 then in 
force, the court preferred to base its 
decision on broader grounds, and up¬ 
held denial of intervention on the 
ground it was in the exercise of dis¬ 
cretion by the trial court in accord¬ 
ance with the provisions of Rule 24 
(b). 

U.S.—Carpenter v. Wabash Ry. Co., 
CC.A.MO., 103 P.2d 996, vacated on 
other grounds 60 S Ct. 416, 309 U.S. 
23, 84 L.Ed. 558, rehearing denied 
60 S.Ct. 685, 309 U.S. 695, 84 L.Ed. 
1036. 

91. U.S.—^Austin Machinery Co. of 
Virginia v. Consolidation Coal Co., 
C.C.A.Tenn., 67 F.2d 776. 

47 C.J. p 103, notes 40, 41, p 106 note 

2 . . 


92. U.S.—Austin Machinery Co. of 
Virginia v. Consolidation Coal Co., 
C.C.A.Tenn., 67 F.2d 775. 

93. U.S.—U. S. V. U. S. Fidelity & 
Guaranty Co., Okl., 60 S.Ct. 653, 309 
U.S. 606, 84 L.Ed. 894. 

Hewitt V. Equitable Life Assur. 
Soc. of the U. S., C.CA.Wash., 8 F. 
2d 706. 

Equity court 

Federal equity court, in absence of 
federal statute, Equity Rule, or trial 
court rule regulating procedure to 
be followed in intervention, was per¬ 
mitted to follow applicable state stat¬ 
ute if it was reasonable and adapted 
to the purpose. 

U.S.—State of Washington v, U. S., 
C.C.A.Or., & Wash., 87 P.2d 421. 

94. U.S.—U. S. V. Ladley, D.C.Idaho, 
61 F.2d 756. 

Keystone Freight Dines v. Pratt 
Thomas Truck Dine, D.C.Okl., 37 
F.Supp. 636—Rogers v. Hill, D.C.N. 
Y., 34 F.Supp. 368. 

Equity Buie 37 had effect of statute 
U.S.—^Whittaker v. Brictson Mfg. Co., 

C. C.AS.D., 43 F.2d 485. 

Western Union Telegraph Co. v. 
Industrial Commission of Minne¬ 
sota, D.C.Minn., 24 F.Supp. 370. 

General Talking Pictures Corpo¬ 
ration V. Stanley Co. of America, 

D. C.Del., 42 P.2d 904—Rhinehart v. 
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Victor Talking Mach. Co., D.C.N.J., 
261 F. 646. 

95. U.S.—General Talking Pictures 
Corporation v. Stanley Co. of 
America, D.C.Del., 42 P.2d 904. 

96. U.S.—^American Bowling Supply 
Co. V. A1 Martin, Inc., D.C.Kan., 
96 F.Supp. 36—Babcock v. Town of 
Erlanger, D.C.Ky., 34 F.Supp. 293. 

97. U.S.—^American Bowling Supply 
Co. V. A1 Martin, Inc., D.C.Kan., 96 
F.Supp. 35—Babcock v. Town of 
Erlanger, D.C.Ky., 34 F.Supp. 293. 

Hartley Pen Co. v. Dindy Pen 
Co., D.aCal., 16 P.R.D. 141. 

98. U.S.—^Hartley Pen Co. v. Dindy 
Pen Co., supra. 

99. U.S.—Northern Ins. Co. of N. Y. 
V. Grone, D.C.Pa., 126 FSupp. 467, 
458. 

1 . U.S.—^Northern Ins. Co. of N. Y. 
V. Grone, supra. 

2 . U.S.—^Keystone Freight Dines v. 
Pratt Thomas Truck Dine, D.C.Okl., 
37 F.Supp. 636. 

3. U.S.—Corpus Juris Secuudnin cit¬ 
ed in Hartwell v. Texas Consol. 
Oils, D.C.Tex., 94 F.Supp. 609, 611. 

4. U.S.—^Flrst Nat. Bank in Greens- 
burg V. M & G Convoy, Inc., D.C. 
Pa., 102 F.Supp. 494—Corpus Juris 
Secundum cited in American Bowl¬ 
ing Supply Co. V. A1 Martin, Inc., 
D.C.Kan., 96 F.Supp. 35, 36—^In re 



§§ 128-129 FEDERAL CIVIL PROCEDURE 85A C. J. S. 


Distinctions. While the courts on occasion speak 
of intervening as amicus curiae,6 there is a distinc¬ 
tion between appearing as amicus curiae and inter¬ 
vention, and this distinction is treated in Amicus 
Curiae § 1. It is necessary also to distinguish be¬ 
tween the right to intervene and the right to bring 
a separate suit.® 

It has been held that there is a vast difference 
between intervention and counterclaim.*^ Counter¬ 
claim presupposes affirmative relief, while the Fed¬ 
eral Rules of Civil Procedure, Rule 24, 28 U.S.C.A., 
does not authorize affirmative relief to an inter- 
venor.® Furthermore, a counterclaim may be ad¬ 
judicated even though and after plaintiff has volun¬ 
tarily dismissed his complaint, while intervention 
cannot continue if the original action ceases to 
exist.^ 

Existence of another remedy. The right to in¬ 
tervene under Rule 24 is not barred merely by the 
existence of another remedy.^® 

§ 129. Nature and Purpose 

Intervention Is not an Independent proceeding; It Is 


ancillary to the main proceeding and it presupposes an 
existing suit in a court of competent Jurisdiction. 

Intervention, as provided for by the Federal Rules 
of Civil Procedure, Rule 24, is an ancillary proceed¬ 
ing in an already instituted suit.^^ It is not an in¬ 
dependent proceeding,!^ but it is variously described 
as being accessory,!® ancillary,!^ collateral,!® or 
supplemental!® to the main or principal action, that 
is, to existing litigation.!*^ 

A pending or existing suit within federal juris¬ 
diction is a prerequisite of an intervention,!® and 
intervention presupposes the actual pendency of a 
lawsuit!® in a court of competent jurisdiction,^® 
and brought by a proper plaintiff.®! Intervention 
cannot give life to a lawsuit which does not actually 
exist,®® and intervention cannot create jurisdiction 
where no jurisdiction exists, as stated supra § 139. 

The general purpose of Rule 24 providing for 
intervention in actions and proceedings in federal 
courts is to promote the administration of justice, to 
shorten trials, and to save the time of the courts.®® 
More specifically, the purpose of the Rule is to pre¬ 
vent a multiplicity of suits,®^ and to permit, as far 


Willacy County Water Control & 
Imp. Diet. No. 1, D.C.Tex., 36 F. 
Supp. 36. 

Magee v. McNany, P.C.Pa., 10 F. 
R,D. 5. 

5. U.S.—Clark v. Sandusky, C.A.I11., 
205 F.2d 915. 

6. Dlstinotlon stated 

“The right to bring a separate suit 
is much broader because he then de¬ 
termines the latitude and longitude. 
When he enters another’s suit, the 
dimensions are already fixed, except 
that he, himself, seeks for some pro¬ 
tection of a right which he claims 
against the property that the plaintiff 
claims,” 

U.S.—Hartwell v. Texas Consol. Oils, 
D.C.Tex., 94 F.Supp. 609, 611. 

7- U.S.—^Northern Ins. Co. of N. T. 
V. Grone, D.C.Pa., 126 F.Supp. 457. 

8. U.S.—^Northern Ins. Co. of N. T. 
V. Grone, supra. 

9. U.S.—^Northern Ins. Co. of N. T. 
V. Grone, supra. 

10. U.S.—Clark v. Sandusky, CA-Ill., 
205 F.2d 916. 

Same pzinclple followed under former 
EQLUlty Buie 37 

U.S.—^U. S. V. Safe Deposit Co. of 
New York, D.C.N.T., 16 F.Supp. 
1080—Tretolite Co. v. Darby Petro¬ 
leum Corporation, 5 F.Supp. 445. 
appeal dismissed, C.C.A., Demulso 
Corporation v. Tretolite Co., D.C. 
Okl., 74 F.2d 806. 

Rhinehart v. Victor Talking 
Mach. Co., D.C.N.J., 261 F. 646. 

11. U.S.—^Hofheimer v. Mclntee, C. 


A.I11., 179 F.2d 789, certiorari de¬ 
nied Johnston v. Mclntee, 71 S.Ct. 
47, 340 U.S. 817, 96 L.Bd. 600, re¬ 
hearing denied 71 S.Ct. 192, 340 
U.S. 886, 96 L.Ed. 642. 

12. U.S.—Hartwell v. Texas Consol. 
Oils, D.C.Tex., 94 F.Supp. 609. 

13. U.S.—^Hartwell v. Texas Consol. 
Oils, supra. 

14. U.S.—^Hartwell v, Texas Consol. 
Oils, supra. 

U.S.—-Hofheimer v. Mclntee, C.A.I11., 
179 F.2d 789, certiorari denied 
Johnston v. Mclntee, 71 S.Ct. 47, 
340 U.S, 817, 96 L.Ed. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S. 886, 
96 D.Ed. 642. 

Amerlcaji Bowling Supply Co. v. 
A1 Martin, Inc., D.aKan., 96 F. 
Supp. 36. 

15. U.S.—^Hartwell v. Texas Consol. 
Oils, D.C.Tex., 94 F.Supp. 609. 

le. U.S.—^American Bowling Supply 
Co. V. A1 Martin, Inc., D.CJECan., 
96 F.Supp. 35. 

17. U.S.—^American Bowling Supply 
Co. V. A1 Martin, Inc., supra. 

Already instituted suit 
U.S.—Hofheimer v. Mclntee, C.A.Ill., 
179 F.2d 789, certiorari denied 
Johnston v. Mclntee, 71 S.Ct. 47, 
840 U.S. 817, 95 KBd. 600, rehear¬ 
ing denied 71 S.Ct 192, 340 U.S. 
886, 96 L.Ed. 642. 

18. U.S.—Bantel v. McGrath, C.A. 
Colo., 215 P.2d 297—-Hofheimer v. 
Mclntee, C.A.I11., 179 F.2d 789, cer¬ 
tiorari denied Johnston v. Mclntee 
71 S.Ct 47, 340 U.S. 817, 95 L.Ed. 
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600, rehearing denied 71 S.Ct. 192, 
340 U.S. 885, 96 LEd. 642. 

Levenson v. Little, D.C N.T., 75 
F.Supp. 676. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 P.R.D. 141. 
Intervention after dismissal as not 
being timely see infra § 140. 

19. U.S.—In re V-I-D, Inc, C.A.Ind., 
177 F.2d 234, certiorari denied 70 
S.Ct 618, 339 U.S. 904, 94 L.Ed. 
1333. 

Levenson v. Little, D.C.N.T., 75 
F.Supp. 676. 

D.C.—^American Trucking Ass'ns, Inc. 

V. U. S., D.C., 170 F.Supp. 38. 
Dismissal of original parties 

It is the general rule that an in- 
tervenor may merely follow the suit 
in which he has intervened, and that 
he cannot maintain any such suit 
with the original parties dismissed. 
U.S.—^Wright V. The Praetorians, D. 
C.Tex., 63 F.Supp. 839, affirmed, C. 
CA., 162 F.2d 856. 

20. U.S.—In re V-I-D, Inc., C.A.Ind., 
177 F.2d 234, certiorari denied 70 

S. Ct 618, 339 U.S. 904, 94 L.Ed. 
1333. 

Levenson v. Little, D.C.N.T., 75 
F.Supp. 675. 

21 . D.C.—American Trucking Ass’ns, 
Inc. V. U. S., D.C., 170 F.Supp. 38. 

22 . U.S.—^Levenson v. Little, D.C.N. 

T. , 76 F.Supp. 575. 

23. U.S.—^Western States Mach. Co, 
V. S. S. Hepworth Co., D.C.N.T., 2 
F.R.D. 145. 

24. U.S.—^Brotherhood of Locomo¬ 
tive Engineers v. Chicago, M,, St. 
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as possible, the settlement of all related contro- , Procedure.32 


versies in one action.^^ Intervention is generally 
permitted for the purpose of allowing proper parties 
to enter the litigation and present therein their 
rights to some title, property, res, or fund involved 
in the litigation.26 A court may be influenced by a 
variety of reasons to authorize intervention in a 
particular case.27 

The theory on which permissive intervention is 
based is that the intervener may be placed in a 
position to assert in tlie action a right of his with 
respect to some thing in dispute between the orig¬ 
inal parties.28 The purpose of Rule 24 (b) pro¬ 
viding for permissive intervention is to permit in¬ 
tervention when the parties have a question of law 
or fact in common, and where the intervention will 
not unduly delay or prejudice the rights of the orig¬ 
inal parties.29 

The courts have stated that it is a settled rule of 
practice^® that intervention will not be allowed for 
the purpose of impeaching a decree already made,^^ 
and this rule antedates the Federal Rules of Civil 


§ 130. Scope, Extent, and Effect of Interven¬ 
tion or Denial Thereof 

Intervention under the Federal Rules Is In subordina¬ 
tion to, and in recognition of the propriety of, the main 
proceeding, so that a person must accept the litigation 
as he finds it at the time he intervenes, and he cannot 
change the issues as framed by the original parties. 

Under the Federal Rules of Civil Procedure, Rule 
24, 18 U.S.C.A., intervention must be in subordina¬ 
tion to, and in recognition of the propriety of, the 
main proceeding,83 and a person entering a case as 
an intervenor must come in subordination to the 
main proceeding and not in defiance thereto.84 
Thus a person who petitions to enter an action as an 
intervenor, and seeks to set aside the entire pro¬ 
ceedings in the case, and have them held for naught 
on the grotmd that they are absolutely void, cannot 
be in recognition of the propriety of the main suit.®^ 

A person intervening must accept the litigation as 
it is presented in the main proceeding,®® that is, he 
must take87 the litigation as he finds it at the time 


P. & P. K. Co., D.C.W1S., 84 F.Supp. 
594. 

Western States Mach. Co. v. S. S. 
Hepworth Co., D.C.N.T., 2 F.R.D. 
145. 

25. U.S.—Brotherhood of Locomo¬ 
tive Engineers v. Chicago, M., St. 
P. & P. R. Co.. D.aWis., 34 F.Supp. 
594. 

26. U.S.—^American Bowling Supply 
Co. V. A1 Martin, Inc., D.C.Kan., 
96 F.Supp. 35. 

27. Consideration of many factors 
“In view of the Court’s long ex¬ 
perience with this case and its many 
issues, and after a thorough re-evalu- 
ation of the entire record, the Court 
is strongly of the opinion that the in¬ 
terventions should be allowed, as a 
matter of sound judicial discretion 
under Rule 24(b). Fed.Rules Civ. 
Proc., 28 U.S.CJL, in order that the 
moving parties may become bound by 
the decree in this cause and so that 
they may participate to the extent of 
their interest in all further proceed¬ 
ings herein. The Court has been per¬ 
suaded to this view by many factors. 
Unless the interventions are permit¬ 
ted there is grave danger of a multi¬ 
plicity of suits for the same relief 
as has been and may be granted in 
this cause, casting a heavy burden 
not only on those who would inter¬ 
vene but upon the other beneficiaries 
as well. The main action cannot 
suffer by intervention of all those 
who constitute the remaining bene¬ 
ficiaries. This is clearly an ancillary 
proceeding. The interveners will not 
add Important new issues, nor occa¬ 
sion any delay, since the beneficial 
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Interests of the intervening petition¬ 
ers are similar in character to that 
of the plaintiff and their interest in a 
fiduciary accounting stands on the 
same footing. They are vitally con¬ 
cerned with the pending petitions for 
fees and expenses and surely should 
be heard in that respect since all ac¬ 
tive parties to the cause or their 
counsel have sought such allowances 
and consequently there is no one be¬ 
fore the Court to adequately repre¬ 
sent them in the fixing of an aggre¬ 
gate amount payable from the gener¬ 
al fund. . . . Clearly, then, the 

applications are timely presented. 
And under all the circumstances it is 
equally manifest that the claims of 
applicants and the main action have 
questions of law and fact in com¬ 
mon.” 

U.S.—^De Korwin v. First Nat. Bank 
of Chicago, D.C.I11.. 94 F.Supp. 577, 
578. 

28. U.S.—Salem Engineering Co. v. 
National Supply Co., D.C.Pa., 76 F. 
Supp. 993. 

29. U.S.—Shipley v. Pittsburgh & L. 
E. R. Co., D.C.Pa., 70 F.Supp. 870. 

Innls, Speiden & Co. v. Food Ma¬ 
chinery Corporation, D.C.Del., 2 F. 
R.D. 261—Western States Mach. 
Co. V. S. S. Hepworth Co., D.C.N. 
T., 2 F.R.D. 145. 

30. U.S.—U. S. V. California Co-op. 
Canneries, App.D.C., 49 S.Ct. 428, 
279 U.S. 653, 73 L.Ed. 838. 

N.T.—General Aniline & Film Corp. 
V. Bayer Co., 64 N.T.S.2d 492, 188 
Mlsc. 929, aflSlrmed 117 N.T.S.2d 
497, 281 App,Div. 668, affirmed 113 
N.E.2d 844, 306 N.T. 479. 
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31. U.S.—^U. S. V. California Co-op. 
Canneries, App D.C., 49 S.Ct. 423, 
279 U.S. 663, 73 L.Ed. 838. 

N.T.—General Aniline & Film Corp. 
V. Bayer Co., 64 N.Y.S 2d 492, 188 
Misc. 929, affirmed 117 N.Y.S 2d 
497, 281 App.Ulv. 668, affirmed 113 
N.E.2d 844, 305 N.Y. 479. 

32. Buie of practice embodied In 
Equity Buie 37 

U.S.—^U. S. V. California Co-op. Can¬ 
neries, App.D.C., 49 S.Ct. 423, 279 
U.S. 653, 73 L.Ed. 838. 

33. U.S.—^Hofheimer v. Meintee, C. 
A.I11., 179 F.2d 789, certiorari de¬ 
nied Johnston v. MeIntee, 71 S.Ct. 
47, 340 U.S. 817, 95 L.Ed. 600, re¬ 
hearing denied 71 S.Ct. 192, 340 U.S. 
885, 95 L.Ed. 642. 

Keystone Freight Lines v. Pratt 
Thomas Truck Line, D.C.Okl., 37 
F.Supp. 635. 

Intervention as accessory, ancillary, 
collateral, or supplemental to main 
action see infra § 129. 

34. U.S.—^In re V-I-D, Inc., C.A.Ind., 
177 F.2d 234, certiorari denied 70 
S.Ct. 618, 339 U.S. 904, 94 L.Ed. 
1333. 

35. U.S.—^In re V-I-D, Inc., supra. 

36. U.S.—^Kauffman v. Kebert, D.C. 
Pa., 16 F.R.D. 225, appeal dismiss¬ 
ed, C«A., 219 F.2d 113. 

37. U.S.—In re V-I-D, Inc., C.A.Ind., 
177 F.2d 234, certiorari denied 70 
S.Ct. 618, 339 U.S. 904, 94 L.Ed. 
1333. 

Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

Hartley Pen Co. v. Lindy Pen 
Co., D.aCal., 16 F.B.D. 141. 
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of the intervention and, similarly, he is bound by38 
the litigation as he finds it at the time of the inter¬ 
vention, 3 9 and he is bound by all prior orders and 
adjudications of fact and law as though he had been 
a party from the commencement of the suit.'*® 
However, an intervenor must take the litigation as 
he finds it only in the sense that he cannot change 
the issues framed between the original parties, 
and he must join subject to the proceedings that 
have occurred prior to his intervention,^2 ^Lud an 
application for intervention does not relate back 
to the date of the commencement of the main ac- 
tion.43 

Provided that at the time the motion to intervene 
was granted no limitation was imposed on the scope 
of the intervention, as discussed infra § 142, the 
range of activity of an intervenor in the prosecution 
or defense of the interest he is permitted to assert 
must necessarily be as extensive as that allowed the 
original parties to the suit,'*^ and an intervenor may 
litigate fully on the merits,^® but he may assert an 
interest no greater than that of the original par¬ 
ties.^® An intervenor is limited to the field of litiga¬ 
tion open to the original parties,^^ and must join in 
the support of the claim made or in defense of 
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the claim asserted in the litigation in the first in- 
stance.'*® 

A person may not intervene in an action for the 
purpose of raising new issues*® and may not intro¬ 
duce issues which are outside the scope of the issues 
of the main suit;^® and an intervention seeking to 
introduce litigation which has no relation to that 
opened by the original complaint generally will not 
be permitted.51 While intervenors are required 
generally to join with either party and resist the 
claim of the other, they may also resist both.52 
Rule 24 does not authorize one permitted to inter¬ 
vene in a suit as a defendant the right to set up and 
enforce against plaintiff a defense not available to 
the original defendant, and in which the original 
defendant has no interest.®® 

Since the court in granting a motion to intervene 
may restrict the scope of the intervention, and per¬ 
mit it only for a limited purpose, and may do this 
even though the intervention is sought under Rule 
24 (a) (1) as a matter of absolute right, and under 
a statute granting the United States an uncondition¬ 
al right to intervene, as discussed infra § 142, it 
follows that where a limitation is imposed the in¬ 
tervenor does not have a free reign in the litiga- 


38- TJ.S.—Levenson v. Little, D.C.N. 

T. , 75 F.Supp. 575. 

Intervenor as not entitled to change 
nature of action so as to affect 
right of removal see Removal of 
Causes § 149. 

39. U.S.—^Deauville Associates, Inc. 
V. Murrell, C.AFla., 180 F.2d 276, 
certiorari denied 71 S.Ct. 54, 340 

U. S. 821, 96 L.Bd. 603, rehearing de¬ 
nied 71 S.Ct. 204, 340 U.S. 893, 96 
L.Ed. 648—In re V-I-D, Inc., C.A. 
Ind., 177 P.2d 234, certiorari denied 
70 S.Ct. 518, 339 U.S. 904, 94 L.Ed. 
1333. 

40. U.S.—Galbreath v. Metropolitan 
Trust Co. of California, C.C.A.C 0 I 0 ,, 
134 F.2d 569. 

41- U.S.—Hartley Pen Co. v. Llndy 
Pen Co., D.C.Cal., 16 F.R.D. 141. 

42. Intervener cannot nnrlng hell 
U.S.—Hartley Pen Co. v. Lindy Pen 

Co., supra. 

43. D.C.—Speed Products Co. v. 
Tinnerman Products, 171 P.2d 727, 
83 U.S.APP.D.C. 243. 

44- U.S.—^U. S. V. Columbia Gas & 
Electric Corporation, D.C.Del., 27 
F.Supp. 116, appeal dismissed, C.C. 
A., Missouri-Kansas Pipe Line Co. 

V. U. S., 108 P.2d 614, certiorari de¬ 
nied Missouri-Kansas Pipe Line Co. 
V. Columbia Electric Corporation, 
60 S.Ct. 887, two cases, 309 U.S. 
687, 84 L.Bd. 1030. 

Mullins V. De Soto Securities Co., 
D.C.La., 2 P.R.D. 602, appeal dis¬ 
missed, C.C..A, 136 P.2d 55. 


D.C.—Thompson v. Deal, D.C., 49 F. 
Supp. 366. 

45. U.S.—Hartley Pen Co. v. Llndy 
Pen Co., D.C.Cal., 16 P.R.D. 141. 

46. U.S.—^U. S. V. Columbia Gas & 
Electric Corporation, D.C.Del., 27 
F.Supp. 116, appeal dismissed, C.C. 
A., Missouri-Kansas Pipe Line Co. 
V. U. S., 108 P.2d 614, certiorari de¬ 
nied Missouri-Kansas Pipe Line Co. 
V. Columbia Gas & Electric Corpo¬ 
ration, 60 S.Ct. 887, two cases, 309 
U.S. 687, 84 L.Ed. 1030. 

Mullins V. De Soto Securities Co., 
D.C.La., 2 P.R.D, 602, appeal dis¬ 
missed, C.C.A., 136 P.2d 66. 

D.C.—Thompson v. Deal, D.C., 49 P. 
Supp. 366. 

47- U.S.—Salem Engineering Co. v. 
National Supply Co., D.C.Pa., 75 P. 
Supp. 993—^U. S. V. Columbia Gas 
& Electric Corporation, D.C.Del., 
27 F.Supp. 116, appeal dismissed, C. 
C.A., Missouri-Kansas Pipe Line 
Co. V. U. S., 108 P.2d 614, certio¬ 
rari denied Missouri-Kansas Pipe 
Line Co. v. Columbia Gas & Elec¬ 
tric Corporation, 60 S.Ct, 887, two 
cases, 309 U.S. 687, 84 L.Ed. 1030. 

48- U.S.—Kauffman v. Kebert, D.C. 
Pa., 16 F.R.D. 226, appeal dismiss¬ 
ed, CAl., 219 F.2d 113. 

49. U.S.—U, S. V. Bendix Home Ap¬ 
pliances, D.C.N.T., 10 P.R.D. 73. 

50- D.C.—Thompson v. Deal, D.C., 
49 F.Supp. 366. 

51- U.S.—^Keystone Freight Lines v. 
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Pratt Thomas Truck Line, D.C. 
Okl., 87 F.Supp. 635—^Babcock v. 
Town of Brlanger, D.C.Ky., 34 P. 
Supp. 293. 

Issues not to he enlarged 

An intervener cannot come into 
suit for purpose of having adjudicat¬ 
ed controversy solely between inter¬ 
vener and plaintiff since issues ten¬ 
dered by, or arising out of, plaintiff’s 
bill may not be so enlarged by inter¬ 
vener. 

U.S.—U. S. V. Columbia Gas & Elec¬ 
tric Corporation, D.C.Del., 27 P. 
Supp. 116, appeal dismissed, C.C.A., 
Missouri-Kansas Pipe Line Co. v. 

U. S., 108 P.2d 614, certiorari de¬ 
nied Missouri-Kansas Pipe Line Co. 

V. Columbia Electric Corporation, 
60 S.Ct. 887, two cases, 309 U.S. 
687, 84 L.Ed. 1030. 

52. U.S.—Kauffman v. Kebert, D.C. 
Pa., 16 F.R.D. 225, appeal dismiss¬ 
ed, C.A., 219 P.2d 113. 

53. U.S.—Salem Engineering Co. v. 
National Supply Co., D.C.Pa., 75 P. 
Supp. 993. 

Intervenor’s interest already before 
court 

Rule assumes that interest which 
intervenor is about to assert is al¬ 
ready before court; that there is an 
existing controversy so vital to In¬ 
tervenor that he might be bound by 
a decision in main suit. 

D.C.—Thompson v. Deal, D.C., 49 P. 
Supp. 366. 
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tion.^^ Where the United States has been permitted 
to intervene because the constitutionality of an act 
of congress affecting the public interest has been 
called into question, the United States may be per¬ 
mitted to intervene only for the limited purpose 
of presenting evidence and arguments in support 
of the constitutionality of the act in question.55 

It is frequently stated that a person who inter¬ 
venes in an action thereby becomes a party to the 
suit;56 that an intervenor is considered for all in¬ 
tents and purposes as one of the original parties®^ 
and is to be treated as an original party and that 
federal practice has been amplified to give an inter¬ 
venor equal standing as a party to the litigation.59 
However, an intervenor does not have all the rights 
and authority of an original party, as where a 
person has intervened as a defendant and plaintiff 
moves for a dismissal, since in such a situation it 
has been held that the intervenor has no stand¬ 
ing to object to the dismissal.®^ 

It is a general rule that the date of the filing of a 
petition of intervention is the commencement of a 


new cause of action, and its filing is treated as of 
the date of the commencement of the intervening 
action;®! but there'is a recognized exception to this 
rule, and where there is a community of interest 
or privity of estate, the intervention dates back to 
the time of the commencement of the main suit.®^ 

Effect of denial of intervention. A person who 
applies to intervene permissively in an action pend¬ 
ing in a federal court, and is denied permission, is 
not legally bound or prejudiced by any judgment 
that may be entered in the case,®^ and is at liberty to 
assert and protect his interests in some more ap¬ 
propriate proceeding.®^ 

Former practice. Intervention under former 
Equity Rule 37 was not permitted unless it was in 
subordination to, and in recognition of the propriety 
of, the main proceeding.®® In the application of the 
provision of former Equity Rule 37 that interven¬ 
tion was in subordination to, and in recognition of 
the propriety of, the main proceeding, an intervenor 
could not attack or challenge the jurisdiction of the 
court in the main suit,®® he was required to accept 


64. XJ.S.—Smolowe v. Delendo Cor¬ 
poration, D.C.N.Y., 36 F.Supp. 790. 

55. XJ.S.—Smolowe V. Delendo Cor¬ 
poration, supra. 

56. XJ.S.—Galbreath v. Metropolitan 
Trust Co. of California, C.C.A. 
Colo, 134 F.2d 569. 

Flalnturs rig'lit to select defendants 
“The plaintiff has a right to select 
the defendants but this right is sub¬ 
ject to the right of a third person to 
Intervene in a proper case—^that is, to 
enter it.” 

XJ.S.—Hartwell v. Texas Consol. Oils, 
D.C.Tex., 94 F.Supp. 609, 611. 

67. XJ.S.—^Rank v. Krug, D.C.Cal., 142 
F.Supp. 1—In re Raabe, Glissman 
& Co., D.C.N.T., 71 F.Supp. 678. 

58. XJ.S.—^Levenson v. Little, D.C.N. 
T., 75 F.Supp. 575. 

59. XJ.S.—^Hartley Pen Co. v. Llndy 
Pen Co., D.aCal., 16 P.R.D. 141. 

60. XJ.S.—Northern Ins. Co. of N. 
Y. V. Grone, D.C.Pa., 126 F.Supp. 
457. 

61. XJ.S.—Wright v. U. S. Rubber 
Co., D.C.Iowa, 69 F.Supp. 621. 

62. U.S.—Wright V. U. S. Rubber 
Co., supra, 

63. U.S.—Brotherhood of R. R. 
Trainmen v. Baltimore & O. R. Co., 
Ill., 67 S.Ct. 1387, 331 U.S. 519, 91 
L.Bd. 1646. 

D.C.—International Workers Order v. 
McGrath, 182 F.2d 368, 86 U.S.App. 
D.C. 287, reversed on other grounds 
71 S.Ct. 624, 341 U.S. 123, 95 L.Ed. 
817. 


Order densring application not res 
judicata 

U.S.—^White V. Hanson, C.C.A.Okl., 
126 P.2d 559. 

Provision permitting assertion of 
claim 

A provision in an order denying 
petition to intervene which referred 
to petitioners* right to assert their 
claims in any other proceeding was 
not a reservation to the effect that 
the petitioners might come back into 
the same case again, but was merely 
a statement that anything which the 
court did at that time was not to be 
prejudicial to the petitioners in start¬ 
ing any other case they might want 
to in any jurisdiction of the United 
States. 

U.S.—^U. S. V. Northern Pac. Ry. Co., 
D.aWash., 41 F.Supp. 273. 

64. U.S.—Brotherhood of R. R. 
Trainmen v. Baltimore & O. R. 
Co., Ill., 67 S.Ct. 1387. 331 U.S. 619, 
91 L Ed. 1646. 

White v. Hanson, C.C.A,Okl., 126 
P.2d 669. 

D.C.—International Workers Order v. 
McGrath, 182 F.2d 368, 86 U.S.App. 
D.C. 287, reversed on other grounds 
71 S.Ct. 624, 341 U.S. 123, 95 L.Ed. 
817. 

65. U.S.—^Baxter v. McGee, C.C.A. 
Ark., 82 P.2d 695, certiorari denied 
McGee v. Baxter, 66 S.Ct. 948, 298 
U.S. 680, 80 L.Ed. 1401—^Pianta v. 
H. M. Reich Co., C.CA..N.Y.. 77 F. 
2d 888—^Elkins v. First Nat. Bank 
of City of New York, C.C.A.W.Va., 
43 F.2d 777—^Whittaker v. Brictson 
Mfg. Co., C.C.A.S.D., 43 F.2d 485— 
State of North Carolina, through 
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Brummitt, v. Southern Ry. Co., C.C. 
A.N.C., 30 P.2d 204, certiorari de¬ 
nied 49 S.Ct. 362, 279 U.S. 858, 73 
L.Ed. 999—Mueller v. Adler, C.C.A. 
Mo., 292 F. 138, certiorari denied 
44 S.Ct. 280, 263 U.S. 721, 68 L.Ed. 
524. and appeal dismissed 47 S.Ct. 
235, 273 U.S. 774, 71 L Ed. 885— 
Cincinnati, I. & W. R. Co. v. In¬ 
dianapolis Union Ry. Co., C.C.A. 
Ohio, 279 P. 356, certiorari denied 
Cincinnati, I. & W. R Co. v. In¬ 
dianapolis Union Ry. Co, 42 S.Ct. 
462, 258 U.S. 629, 66 L Ed. 800. 

Schell V. Leander Clark College, 
D.C.Iowa, 10 P.2d 642—Caufflel v. 
Lawrence, D.C.Tenn., 266 F. 714. 

Western Union Telegraph Co. v. 
Industrial Commission of Minne¬ 
sota, D.C.Minn., 24 F.Supp. 370— 
Tretolite Co. v. Darby Petroleum 
Corporation, 5 F.Supp. 445, appeal 
dismissed, C.C.A., Demulso Corpo¬ 
ration V. Tretolite Co., D.C.Okl., 74 
F.2d 806. 

Previously established practice 
Provision in Equity Rule that in¬ 
tervention shall be in subordination 
to, and in recognition of the proprie¬ 
ty of, the main proceeding, is declaim 
atory of previously established prac¬ 
tice. 

U.S.—In re 1030 North Dearborn 
Bldg. Corporation, D.C.I11., 7 P. 
Supp. 896. 

66. U.S.—State of Washington v. U. 
S., C.C.A.Or. & Wash., 87 P.2d 421 
—^Board of Drainage Com’rs of 
Pender County Drainage Dlst. No. 
4 V. Lafayette Southside Bank of 
St. Louis, C.C.A.N.C., 27 P.2d 286 
' —^Union Trust Co. of Pittsburg, 
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the issues as he found them,®*^ and he could not liti¬ 
gate issues outside of those made by the original 
pleadings. 

§ 131. Intervention by Right or by Privilege 
in General 

A person may be entitled to intervene in an action 
in a federal court as a matter of right. 

Although it is stated supra § 128 that ordinarily 
whether a person may intervene in an action in the 
federal courts is controlled by the Federal Rules of 
Civil Procedure, Rule 24, 28 U.S.C.A., the proposi¬ 
tion is recognized that failure to come within the 
precise bounds of the provisions of Rule 24 does not 
necessarily bar intervention if there is a sound 
reason to allow it.69 Even though grounds for in¬ 
tervention under a literal interpretation of Rule 24 
(a) or (b) do not exist, a court may permit a state 
or federal agency to intervene as parens patricB 
where the public interest is clear,and may even 
permit intervention by private groups in unusual 
cases where the public interest is sufficiently impera- 
tiveJl 

In the conventional form of intervention, an ap¬ 
peal is made to the good sense of the court to allow 
persons having a common interest with the formal 
parties to enforce the common interest with their 
individual emphasis.'^^ However, intervention may 
not always take the conventional form, and where 
the enforcement of a public law also demands dis- 
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tinct safeguarding of private interests by giving 
them a formal status in the decree, the power to en¬ 
force rights thus sanctioned is not left to the public 
authorities or put in the keeping of the discretion 
of the district courts.'^^ A person may have an ab¬ 
solute right to intervene to obtain the benefits of a 
consent decree,and it has been held that such right 
exists although it is not contained in the provisions 
of Rule 24 (a) 

The courts do not always delineate between in¬ 
tervention as of right and permissive intervention 
as they are set out in the Rules,76 and the cases 
are not entirely clear as to whether intervention 
in a class action by a member of the class for whom 
the suit was brought is by reason of right or is only 
permissive. It has been stated that when a petition 
to intervene is based on the claim the petitioner is 
a member of the class for whose benefit the original 
action was filed, such a claim entitles the petitioner 
to intervene.77 On the other hand, it has been said 
that intervenors are rare and exceptional in class ac¬ 
tions,7 8 and that there is no provision in Rule 24 that 
allows such intervention, except under (b) (2), 
which provides that an applicant may intervene if 
his claim and the main action have a question of 
law or fact in common.79 

§ 132. - Intervention as of Right 

Intervention as a matter of absolute right Is con¬ 
trolled by the Federal Rules of Civil Procedure, and while 
the Rules do not specify the interest a person must have 


Pa., V. Jones, C.C,A.W.Va., 16 P.2d 
236—In re Veach, C.C.A.Mo.. 4 P.2d 
334—^Mueller v. Adler, C,C.A.Mo., 
292 F. 138, certiorari denied 44 S. 
Ct. 230, 268 U.S. 721, 68 D.Ed. 624, 
and appeal dismissed 47 S.Ot. 235, 
273 U.S. 774, 71 L.Ed. 885. 

Western Union Telegraph Co. v. 
Industrial Commission of Minne¬ 
sota, D.C.Minn., 24 P.Supp. 370— 
U. S. v. Houde Engineering Corpo¬ 
ration, D.C.N.Y., 9 F.Supp. 836. 

67. U.S.—^U. S. V. Houde Engineer¬ 
ing Corporation, D.C.N.T., 9 F.Supp. 
836. 

68 . U.S.—Chandler & Price Co. v. 
Brandtjen & Kluge, N.T., 66 S.Ct. 
6 , 296 U.S. 53, 80 L.Ed. 39. 

Board of Drainage Com'rs of 
Pender County Drainage Dist. No. 
4 V. Lafayette Southside Bank of 
St. Louis, C.C.A.N.Y., 27 P.2d 286. 

Leaver v. K. & L. Box & Lumber 
Co., D.aCal., 6 P.2d 666. 

69. U.S.—^Missouri-EIansas Pipe Line 
Co. V. U. S., Del., 61 S.Ct. 666, 312 
U.S. 502, 666, 85 L.Ed. 975. 

D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 766, 96 U.S.App.D.C. 401. 


U. S. V. U. S. Gypsum Company, 
D.C., 124 P.Supp. 673. 

70. U.S.—Mitchell v. Singstad, D.C. 
Md., 23 P.R.D. 62. 

71. U.S.—Mitchell v. Singstad, su¬ 
pra. 

72. U.S.—Mlssourl-Ka n sas Pipe Line 
Co. V, U. S., Del., 61 S.Ct. 666, 312 
U.S. 602, 665, 85 L.Ed. 975. 

System Federation No. 91, Rail¬ 
way Employes’ Dept., American 
Federation of Labor v. Reed, C.A.6, 
180 F.2d 991. 

D.C.—^U. S. V. U. S. Gypsum Company, 
D.C., 124 P.Supp. 673. 

73. U.S.—^Missouri-Kansas Pipe Line 
Co. V. U. S., Del., 61 S.Ct. 666, 312 
U.S. 602, 665, 85 L.Bd. 975. 

System Federation No. 91, Rail¬ 
way Employes' Dept., American 
Federation of Labor v. Reed, C.A.6, 
180 P.2d 991. 

D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
P.2d 765, 96 U.S.App.D.C. 401. 

U. S. V. U. S. Gypsum Company, 
D.C., 124 P.Supp. 673. 

74. U.S.—^Missouri-Kansas Pipe Line 
Co. V. U. S., Del., 61 S.Ct. 666, 312 
U.S. 602, 665, 85 L.Ed. 976. 
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System Federation No. 91, Rail¬ 
way Employes' Dept., American 
Federation of Labor v. Reed, C.A.6, 
180 F.2d 991. 

D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
P.2d 766, 96 U.S.App.D.C. 401. 

75. U.S.—^Missouri-Kansas Pipe Line 
Co. V. U. S., Del., 61 S.Ct. 666, 312 
U.S. 602, 666, 85 L.Ed. 976. 

System Federation No. 91, Rail¬ 
way Employes’ Dept., American 
Federation of Labor v. Reed, C.A.6, 
180 F.2d 991. 

D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
P.2d 765, 96 U.S.App.D.C. 401. 

76. U.S.—^First Nat. Bank in Greens- 
burg v. M & G Convoy, Inc., D.C. 
Pa., 102 F.Supp. 494. 

Ar-Tlk Systems, Inc. v. Dairy 
Queen, Inc., D.C.P€l, 22 P.R,D. 122 . 

77. U.S.—Wilson v. City of Padu¬ 
cah, D.C.Ky., 100 P.Supp. 116. 

78. U.S.—Tolliver v. Cudahy Pack¬ 
ing Co., D.C.Tenn., 39 P.Supp. 337, 

79. U.S.—Tolliver v. Cudahy Pack¬ 
ing Co., supra. 

Permissive Intervention in class ac¬ 
tions see infra S 138. 
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to authorize Intervention, it Is generally necessary that 
there be a Hen interest. 

Intervention as a matter of absolute right in suits 
and proceedings in federal courts is covered by Rule 
24 (a) of the Federal Rules of Civil Procedure, 28 
U.S.CA.,80 which provides that anyone shall be 
permitted to intervene: (1) When a statute of the 
XInited States confers an unconditional right to in¬ 
tervene; or (2) when the representation of the 
applicant’s interest by existing parties is or may be 
inadequate and the applicant is or may be bound by 
a judgment in the action; or (3) when the appli¬ 
cant is so situated as to be adversely affected by a 
•distribution or other disposition of property which 
is in the custody or subject to the control or dis¬ 
position of the court or an officer thereof. 

While a claim of an absolute right to intervene 
g^enerally must be based on the language of Rule 24 
(a),SI it has been said that it is improbable that 
the supreme court in promulgating this Rule intend- 
•ed to destroy the well established principles as the 
basis of intervention as of right,S2 and it has been 
stated that the text writers and courts have had 
difficulty in establishing definite rules applicable to 
intervention as a matter of right.S3 Although it 
has been held that if a person cannot show a right to 
intervene under the provisions of Rule 24 (a) he has 
no absolute right of intervention,24 the courts have 
stated that Rule 24 (a) is not a comprehensive or 
complete inventory of the allowable instances for 
intervention as of right,25 and a person may be en¬ 
titled to intervene as a matter of absolute right even 
though provision for such intervention is not con¬ 
tained in Rule 24 (a), as stated supra § 131. 


Rule 24 (a) does not specifically set forth the 
nature of the interest in the property which a per¬ 
son must have in order to establish his claim to 
intervention as a matter of right,26 but generally the 
courts do not recognize an absolute right of inter¬ 
vention in a stranger who has no legal or equitable 
interest in the subject matter of the action ;27 and 
to authorize an intervention as a matter of absolute 
right under Rule 24 (a), irrespective of the particu¬ 
lar provision under which the intervention is sought, 
the intervenor must have an interest in the subject 
matter of the litigation of such a nature that he will 
gain or lose by the direct legal operation of the judg¬ 
ment, 2 8 that is, an imrepresented petitioner must 
show a lien interest to support an absolute right of 
intervention. 2 9 

Where intervention is sought as a matter of ab¬ 
solute right on the ground that the applicant is an 
indispensable party, the question of indispensability 
of parties must be determined by federal, and not by 
local, rules.90 

Prior to the adoption of the Federal Rules of Civil 
Procedure, intervention was permitted only in equity 
cases and in such cases intervention was governed 
by Equity Rule 37, as stated supra § 128. The por¬ 
tion of Equity Rule 37 which dealt with intervention 
provided that anyone claiming an interest in the 
litigation might at any time be permitted to assert 
his right by intervention, but the intervention was in 
subordination to, and in recognition of the propriety 
of, the main proceeding. In a number of cases the 
courts specified the interest in the litigation that was 
required to entitle a person to intervene,®^ and stat- 


JBO. U.S.—^Pennington v. Missouri 
Pac. R. Co., C.A.MO., 239 F.2d 332 
—^White V. Hanson, C.C,A.Okl., 126 
F.2d 659. 

51. U.S.—^Hunt Tool Co. v. Moore, 
Inc., C.A.Tex., 212 F.2d 686. 

U.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 765, 96 U.SA.pp.D.C. 401. 

52. U.S.—^U. S. V. Columbia Gas & 
Electric Corporation, D.C.Del., 27 
F.Supp. 116, appeal dismissed, C.C. 
A., Missouri-Kajisas Pipe Line Co. 
V. U. S., 108 F.2d 614, certiorari de¬ 
nied Missouri-EAnsas Pipe Line Co. 
V. Columbia Gas & Electric Corpo¬ 
ration, 60 S.Ct. 887, two cases, 309 
U.S. 687, 84 L.Ed. 1030. 

Vaughan v. Dickinson, D.C.Mlch., 
19 P.R.D. 823, aflarmed, CjL, 237 
F.2d 168. 

53. U.S.—Vaughan v. Dickinson, su¬ 
pra. 

S4- U.S.—Tachna v. Insuranshares 
Corporation of Delaware* D.C. 
Mass., 25 F.Supp. 541. 


85. U.S.—^Mlssouri-Kansas Pipe Line 
Co. V. U. S., Del., 61 S.Ct. 666, 312 
U.S. 602, 666, 85 L.Bd. 975. 

D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 765, 96 U.S.App.D.C. 401. 

86 . U.S.—^Vaughan v. Dickinson, D. 

C. Mlch., 19 F.R.D. 323, affirmed, C. 
A., 237 F.2d 168. 

87. U.S.—^U. S. V. Columbia Gas & 
Electric Corporation, D.CJDel., 27 F. 
Supp. 116, appeal dismissed, C.C.A., 
Mlssourl-Kansas Pipe Line Co. v. 
U. S., 108 F.2d 614, certiorari de¬ 
nied Missourl-BAnsas Pipe Line 
Co. V. Columbia Gas & Electric Cor¬ 
poration, 6 S.Ct 887, two cases, 309 
U.S. 687, 84 L.Bd. 1030. 

Vaughan v. Dickinson, D.C.Mlch., 
19 P.R.D. 828, affirmed, C.A., 237 F. 
2 d 168. 

88 . U.S.—Kelley v. Summers, C.A. 
Kan, 210 F.2d 666. 

Wilson V, Illinois Cent R. Co., 

D. C.I11.. 21 P.R.D. 688. 

89. U.S.—^First State Bank of Char- 
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Iton, Iowa, V. Citizens State Bank 
of Thedford, Thomas County, D.C. 
Neb., 10 F.R.D. 424. 

90. U.S.—Glens Falls Ins. Co. v. 
Cook Bros., Inc., D.C.Ind., 23 F.R. 
D. 269. 

91. U.S.—Chandler & Price Co. v. 
Brandtjen & Kluge, N.T., 66 S.Ct. 
6 , 296 U.S. 53, 80 L.Ed. 89. 

Gorman v. Shaffer Oil & Refining 
Co., C.C.A.Okl,, 74 P.2d 610, certio¬ 
rari denied 65 S.Ct 664, 295 U.S. 
739, 79 L.Ed. 1686. 

U. S. v. Houde Engineering Cor¬ 
poration, D.C.N.T., 9 F.Supp. 836 
—^Bickford's, Inc., v. Federal Re¬ 
serve Bank of New York, D.C-N.T., 
5 F.Supp. 876—^Bome Scrymser Co. 
V. Gaffney Mfg. Co., D.C.S.C., 6 F. 
Supp. 405, affirmed, C.CA.., Texas 
Co. V. Borne Scrymser, 68 P.2d 104. 

Atlantic Refining Co. v. Port Lo- 
bos Petroleum Corporation, D.C. 
Del., 280 F. 984—Rhlnehart v. Vic¬ 
tor Talking Mach. Co., D.C.N.J., 261 
F. 646—Atlas Underwear Co. v. 
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ed that the intetest must be one which would or 
might be affected by the decree.^^ 

§ 133.-Inadequacy of Representa¬ 

tion 

In order that a person may Intervene as a matter of 
absolute right under Rule 24(a) (2) providing for inter¬ 
vention when the representation of the person’s interests 
is or may be inadequate, and when the applicant is or 
may be bound by a Judgment in the action, it is neces¬ 
sary that both these conditions exist. 

When intervention is sought as a matter of ab¬ 
solute right under the Federal Rules of Civil Proce¬ 
dure, Rule 24 (a) (2), 28 U.S.C.A., providing for 
intervention when the representation of the ap¬ 
plicant’s interest by existing parties is or may be 
inadequate, and the applicant is or may be bound 
by a judgment in the action, both conditions must be 
shown to exist before intervention is authorized,^^ 
and the law was the same prior to the adoption of 
the Federal Rules of Civil Procedure.^^ Interven¬ 


tion may be denied if it is not shown that the rep¬ 
resentation is inadequate,but the question of ade¬ 
quacy of representation does not arise unless the 
applicant for intervention is represented in the ac- 
tion.9® 

Inadequacy of representation may exist under a 
variety of circumstances,^*^ as where there is proof 
of collusion between the representative and an op¬ 
posing party, if the representative has or represents 
some interest adverse to that of the applicant for 
intervention, or fails because of nonfeasance in his 
duty of representation.®8 a failure or refusal to 
take an appeal in the main action may constitute in¬ 
adequate representation sufficient to authorize an 
intervention.®® 

Nature of interest. Rule 24 (a) (2) providing for 
intervention as a matter of right where there is in¬ 
adequacy of representation requires that the appli¬ 
cant’s interest which may or will be represented in¬ 
adequately be a legal interest,^ that is, a legal interest 


Cooper Underwear Co., D.C.Wis., 
210 P. 347. 

Ijesral Interest 

U.S.—^Universal Oil Products Co. v. 
Standard Oil Co. of Indiana, D.C. 
Mo., 6 P.Supp. 87, afarmed, C.C.A., 
German v. Universal Oil Products 
Co., 77 F.2d 70. 

Consolidated Gas Co. of ITew 
York V. Newton, U.C.N.Y., 256 F. 
238, affirmed, 260 F 1022, 171 C.C. 
A. 669, certiorari denied City of 
New York v. Consolidated Gas Co. 
of New York, 40 S.Ct. 15, 260 U.S. 
671, 63 LBd. 1199, and reversed on 
other grounds 40 S.Ct. 511, 263 U. 
S. 219, 64 L..Ed. 870. 

Xiegal or equitable interest 
U.S.—^Universal Oil Products Co. v. 
Standard Oil Co. of Indiana, D.C. 
Mo., 6 FSupp. 37, affirmed, C.C.A., 
German v. Universal Oil Products 
Co, 77 F2d 70. 

92. U.S.—Consolidated Gas Co. of 
New York v. Newton, D.C.N.Y., 266 
F 238, affirmed 260 F 1022, 171 C. 
C.A. 669, certiorari denied City of 
New York v. Consolidated Gas Co. 
of New York, 40 S.Ct. 16, 260 U.S. 
671, 63 L.Bd. 1199, and reversed on 
other grounds 40 S.Ct. 611, 263 U.S. 
219, 64 L.Ed. 870. 

93. U.S.—Farmland Irr. Co. v. Doppl- 
maier, C.A.Or., 220 F2d 247~-Clark 
V. Sandusky, C.A.I11., 206 P.2d 916 
—^Deauville Associates v. Eristavl- 
Tchltcherine, C.A.Fla., 173 F2d 745 
—Thompson v, Broadfoot, C.C.A.N. 
Y., 165 F.2d 744—MacDonald v. U. 
S., C.C.A.Mont., 119 F.2d 821, modi¬ 
fied on other grounds 62 S.Ct. 529, 
316 U.S. 262, 86 D.Bd. 836. 

Preiday v. Cowdln, D.C.N.Y., 83 
F.Supp. 616, appeal dismissed, C. 
A., 177 P.2d 1020—Tolliver v, Cuda¬ 


hy Packing Co., D.C.Tenn., 39 P. 
Supp. 337—^U. S. V. Columbia Gas 
& Electric Corporation, D.C.Del., 
27 P.Supp. 116, appeal dismissed, 

C. C.A., Missourl-Kansas Pipe Line 
Co. V. U. S., 108 P.2d 614, certio¬ 
rari denied Missouri-Kansas Pipe 
Line Co. v. Columbia Gas & Elec¬ 
tric Corporation, 60 S.Ct. 887, two 
cases, 309 U.S. 687, 84 L.Ed. 1030. 

Glens Palls Ins. Co. v. Cook Bros., 
Inc., D.C.Ind., 23 P.R.D. 269—^Kim¬ 
berly Knitwear, Inc5 v. Hall, D.C. 

N. Y., 20 F.R.D. 146—Baltimore & 

O. R. Co. V. Thompson, D.C.Mo., 8 
F.R D. 96—Mullins v. De Soto Se¬ 
curities Co., D.C.La., 2 P.R.D. 602, 
appeal dismissed, C.C.A., 136 P.2d 
56. 

Ziack of vigorous defense as ground 

In the absence of any element of 
trusteeship, or any fund in court to 
which they could lay claim, or any 
statute conferring on applicants the 
right to Intervene, they may not be 
permitted to do so on the ground 
that defendant would not vigorously 
defend the action. 

U.S.—^Babcock v. Town of Brlanger, 

D. C.Ky., 34 P.Supp. 293. 

94. Under f orxner Equity Buie 37 
U.S.—^Whittaker v. Brictson Mfg. Co., 
C.C.A.S.D., 43 P.2d 485. 

Rogers v. Hill, D.C.N.Y., 34 F 
Supp. 358—^U. S. V. Houde Engineer¬ 
ing Corporation, D.C.N.Y., 9 P.Supp. 
836. 

95- U.S.—State of New Jersey v. 
State of New York, N.J. & N.Y., 73 
S.Ct. 689, 346 U.S. 369, 97 L.Ed. 
1081, motion granted 74 S.Ct. 66, 
346 U.S. 853, 98 L.Ed. 367. 

Farmland Irr. Co. v. Dopplmaier, 
C.A.Or., 220 P.2d 247—Thompson v. 
Broadfoot, C.C.A.N.Y., 166 F2d 744 
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—^MacDonald v. U. S., C.C.A.Mont., 
119 F.2d 821, modified on other 
grounds 62 S.Ct. 529, 315 U.S. 262, 
86 L.Ed. 836. 

Tolliver v. Cudahy Packing Co., 
D.C.Tenn., 39 P.Supp. 337. 

Baltimore & O. R. Co v. Thomp¬ 
son, D.C.Mo., 8 FR.D. 96. 

96. U.S.—^Mullins v. De Soto Securi¬ 
ties Co., D.C.La., 2 FR,D. 502, ap¬ 
peal dismissed, C.C.A., 136 P.2d 
55. 

97. Unfriendly relationship between 

intervenor and attorney 

Fact that applicant for interven¬ 
tion and attorney representing his in¬ 
terests in main action were not on 
friendly terms is an element to be 
considered in determining adequacy 
of representation. 

U.S.—^U. S. V. C. M. Lane Lifeboat 
Co., D.C.N.Y., 26 P.Supp. 410. 

98. U.S.—^Farmland Irr. Co. v. Doppl¬ 
maier, C.A.Or., 220 P.2d 247. 

Bisanz Bros., Inc. v. Chicago-Mil- 
waukee-St. Paul & Pac. R. Co., D.C. 
Minn., 20 P.R.D. 353. 

99. D.C.—^Wolpe v. Poretsky, 144 P. 
2d 505, 79 U.S.APP.D.C. 141, certio¬ 
rari denied 66 S.Ct. 190, 323 U.S. 
777, 89 L.Ed. 621. 

Intervention after Judgment for pur¬ 
pose of prosecuting appeal as time¬ 
ly see infra § 140. 

1. U.S.—Brotherhood of Ry. and S. 
S. Clerks, Freight Handlers, Exp. 
Station Emp. v. Atlantic Coast 
Line R. Co., D.C.N.C., 88 P.Supp. 
116, affirmed, C.A., Rose v. Brother¬ 
hood of Ry. and S. S. Clerks, 
Freight Handlers, Exp. and Station 
Emp., 184 P.2d 944, certiorari de¬ 
nied 71 S.Ct 78, 340 U.S. 851, 95 
L.Ed. 623. 
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as distinguished from interests of a general and 
indefinite character which do not give rise to legal 
rights.2 It has been said that in order that one be 
•entitled to intervene as a matter of right under Rule 
24 (b) (2), his interest in the property must be one 
that is known and protected by the law sufficient and 
•of the type to be denominated a lien, legal or equita- 
ble.3 If the interest asserted by the applicant for in¬ 
tervention is of a non justiciable nature, interven¬ 
tion may not be allowed as a matter of right.^ 

What constitutes being ‘'bound** An absolute 
right of intervention exists under Rule 24 (a) 
(2) only if the applicant is or may be bound by 
a judgment in the action.® While it has been 
said that the word "bound,” as used in this pro¬ 
vision of the Rule, has been given many con¬ 
flicting interpretations,® and that this is evidenced 
by the number of inconsistent cases reported,'^ the 
provision has been interpreted to authorize inter¬ 


vention as a matter of absolute right only if, as to 
the applicant, a judgment would be res judicata of 
the rights or interests sought to be protected by the 
intervention.® Thus the fact that the applicant 
may, as a practical matter, be adversely affected by 
a judgment or decree in the main action may be 
of no legal consequence in so far as intervention as 
a matter of absolute right is concerned,® and inter¬ 
vention is not authorized if the applicant is only in¬ 
directly affected by the judgment or decree rather 
than being bound by it.^® 

The courts, however, recognize that there may be 
cases where the strict test of res judicata is in¬ 
appropriate in applying Rule 24 (a) (2),ii and it 
has been said that some courts equate the word 
"bound” to mean that an intervenor will be bound 
if he may be materially affected, or suffer a practical 
disadvantage, by the outcome of the action.t^ Thus 
even though a judgment in the main action would 


^ U.S.—Brotherhood of Ry. and S. 

S. Clerks, Freight Handlers, Exp. 
and Station Emp. v. Atlantic Coast 
Line R. Co., D.C.N.C., 88 F.Supp. 
115, affirmed, C.A., Rose v. Brother¬ 
hood of Ry. and S. S. Clerks, 
Freight Handlers, Exp. and Station 
Emp., 184 F.2d 944, certiorari de¬ 
nied 71 S.Ct. 78, 340 U.S. 851, 95 L. 
Ed. 623—Gross v. Missouri & A. 
Ry. Co., D.C.Ark., 74 F.Supp. 242. 

Jewell Ridge Coal Corporation 
V. Local No. 6167 United Mine 
Workers of America, D.C.Va., 3 F. 

R. D. 251. 

rSame requirexiieiit tmder practice pri¬ 
or to Buies 

'U.S.—Radford Iron Co., Inc. v. Ap¬ 
palachian Electric Power Co., C.C. 
A.Va., 62 F.2d 940, certiorari denied 
53 S.Ct. 691, 289 U.S. 748, 77 L.Ed. 
1494. 

-3- U.S.—Gross v. Missouri & A, Ry. 
Co., D.C.Ark., 74 F.Supp. 242. 

•'4. U.S.—^Brotherhood of Ry. and S. 

S. Clerks, Freight Handlers, Exp. 
and Station Bmp. v. Atlantic Coast 
Line R. Co., D.C.N.C., 88 F.Supp. 
115, affirmed, C.A., Rose v. Brother¬ 
hood of Ry. and S. S. Clerks, 
Freight Handlers, Exp. and Station 
Emp., 184 F.2d 944, certiorari de¬ 
nied 71 S.Ct 78, 340 U.S. 861, 95 L. 
Ed. 623. 

tS. U.S—Clark v. Sandu^y, CA^Ill., 
205 F.2d 915. 

Glens Falls Ins. Co. v. Cook 
Bros., Inc., D.C.Ind., 23 F.R.D. 269 
—^Ar-Tlk Systems, Inc. v. Dairy 
Queen, Inc., D.C.Pa., 22 F.R.D. 122 
—Kimberly Knitwear, Inc. v. Hall, 
D.C.N.Y., 20 F.R.D. 145. 

Jbiterest of applicant in action. 

Provision relates to cases in which 
.applicant for intervention has an in¬ 
terest in action represented by a par-' 


ty so that applicant may be boimd 
by judgment. 

U.S.—U. S. V. Columbia Gas & Elec¬ 
tric Corporation, D.C.Del., 27 F. 
Supp. 116, appeal dismissed, C.C.A., 
Mlssouri-Kansas Pipe Line Co. v. 

U. S., 108 P.2d 614, certiorari de¬ 
nied Mlssouri-Kansas Pipe Line Co. 

V. Columbia Gas & Electric Corpo¬ 
ration, 60 S.Ct. 887, two cases, 309 
U.S. 687, 84 L.Ed. 1030. 

6 . Strained interpretation of ^Hiound” 
improper 

“It is our opinion that if a court 
is desirous of permitting a party to 
intervene under a particular circum¬ 
stance, it should not resort to a 
strained Interpretation of the word 
“bound” in Rule 24(a) (2), but rath¬ 
er permit the intervention under the 
discretionary powers granted in sec¬ 
tion (b) of the Rule.” 

U.S.—^Ar-Tik Systems, Inc. v. Dairy 
Queen, Inc., D.C.Pa.., 22 F.R.D. 122. 

7. U.S.—^Ar-Tik Systems, Inc. v. 
Dairy Queen, Inc., D.C.Pa., 22 F.R. 
D. 122. 

8 . U.S.—Sutphen Estates v. U. S., 
N.Y., 72 S.Ct. 14, 342 U.S. 19, 96 
L.Ed. 19, rehearing denied 72 S.Ct. 
289, 342 U.S. 907, 96 L.Ed. 679. 

Farmland Irr. Co. v. Dopplmaier, 

C. A.Or., 220 F.2d 247—^Thompson v. 
Broadfoot, C.C.A.N.Y.. 165 F.2d 744. 

Owen V. Paramount Productions, 

D. C.Cal., 41 F.Supp. 657. 

Ar-Tik Systems, Inc. v. Dairy 
Queen, Inc., D.C.Pa., 22 P.R.D. 122 
—^Kimberly Knitwear, Inc. v. Hall, 
D.C.N.Y., 20 P.R.D. 145—U. S. v. 
Wilhelm Reich Foundation, D.C. 
Me., 17 F.R.D. 96, affirmed, C.A., 
Baker v. U. S., 221 F.2d 967, cer¬ 
tiorari denied 76 S.Ct. 82, 350 U.S. 
842, 100 L.Ed. 760—Baltimore & O. 
R. Co. V. Thompson, D.C.Mo., 8 F.R. 
D. 96. 


D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 765, 96 U.S.App.D.C. 401. 
Billing in main action as precedent 
Fact that ruling of court in main 
action might ripen into an author¬ 
ity that could be cited in aid of or 
against intervenor in litigating his 
claim in another action would be in¬ 
sufficient to authorize intervention as 
a matter of absolute right under Rule 
24(a) (2). 

U.S.—^Baltimore & O. R. Co. v. Thomp¬ 
son, D.C.Mo., 8 F.R.D. 96. 

9. U.S.—^Ar-Tik Systems, Inc. v. 
Dairy Queen, Inc., D.C.Pa., 22 F.R. 
D. 122—U. S. V. Wilhelm Reich 
Foundation, D.C.Me., 17 F.R.D. 96, 
affirmed, C.A., Baker v. U. S., 221 
F.2d 957, certiorari denied 76 S.Ct. 
82, 350 U.S. 842, 100 L.Ed. 760. 

10 . U.S.—^Ar-Tik Systems, Inc. v. 
Dairy Queen, Inc., D.C.Pa., 22 F.R. 
D. 122—^U. S. V. Wilhelm Reich 
Foundation, D.C.Me., 17 F.R.D. 96, 
affirmed, C.A., Baker v. U. S., 221 
F.2d 957, certiorari denied 76 S.Ct. 
82, 360 U.S. 842, 100 L.Ed. 750— 
Durkin v. Pet Milk Co., D.C.Ark„ 
14 P.R.D. 374. 

11. Administrative proceeding 

Where Intervention was sought in 
a suit Involving an administrative 
proceeding, court held that although 
applicants were not parties in a tech¬ 
nical sense to that proceeding, they 
would, nevertheless, be bound by de¬ 
terminations therein made in a very 
practical sense, and thus strict test 
of res judicata would be inappropri¬ 
ate in determining applicability of 
Rule 24(a). 

D.C.—Textile Workers Union of 
America CIO v. Allendale Co., 226 
P.2d 766, 96 U.S.APP.D.C. 401. 

12 . U.S.—Ar-Tik Systems, Inc. Vt 
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not adjudicate the claim of a person seeking to in¬ 
tervene,and even though it would be open to the 
petitioner to assert his rights in an independent 
suit,intervention may be proper to permit the as¬ 
sertion of rights which otherwise might well be 
substantially prejudiced by the judgment in the main 
action.15 Under the doctrine of practical necessity, 
even though a person would not, in a technical or 
literal sense, be bound by a judgment in the main 
action, the person might be bound by such a judg¬ 
ment in a very real sense,!® so that a situation would 
be presented where the practical necessities would 
grant the applicant an absolute right to intervene.!*^ 

§ 134.-Unconditional Statutory 

Right 

The rfflht to Intervene under Rule 24Ca) (1) exists 
only where there is a statute of the United States which 
confers an unconditional right to intervene. 

Rule 24 (a) (1) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., provides for intervention as 
a matter of absolute right when a statute of the 
United States confers an unconditional right to in¬ 
tervene. The United States has an unconditional 
right to intervene, under the statute, now 28 U. 
S.C.A. § 2403, in any case in which the constitution¬ 
ality of an act of congress affecting the public in¬ 
terest is drawn in question, and neither the United 
States nor any agency, officer, or employee thereof 
is a party.!® Under this act and Rule 24 (a) (1), the 
United States may be permitted to intervene in an 
action in which the constitutionality of a provision 
of the Securities Act of 1934, IS U.S.C.A. § 78 p, 
is called into question.!® 

Under the provisions of § 16 (b) of the Securities 
and Exchange Act of 1934, IS U.S.C.A. § 78 p (b), 
if an officer or director of a corporation makes a 
so-called short swing profit from the sale of se¬ 
curities of the corporation, and the corporation does 
not sue to recover such profits, or does not prosecute 
a suit diligently to recover such profits, a person 
who owns securities of the corporation may bring 
suit on behalf of the corporation. This provision 


has been construed to mean that if such a suit is 
brought by the corporation, but is not prosecuted 
diligently, a person owning securities of the corpora¬ 
tion has an absolute right to intervene under the 
provisions of Rule 24 (a) (1) of the Federal Rules.^o 
Even where a so-called § 16 (b) suit has been 
brought by a corporation to recover short swing 
profits, and has been decided adversely to the cor¬ 
poration in the district court, the failure of the 
corporation to take and prosecute an appeal may 
constitute a failure to prosecute the suit diligently,, 
and may thus authorize intervention as a matter 
of right by a person who owns securities of the 
corporation.®! 

Under the statute, 28 U.S.C.A. § 2323, an un¬ 
conditional right to intervene in proceedings before 
the Interstate Commerce Commission and in certain 
court actions is given,®® and a railroad, an in¬ 
dividual, and a citizens’ transit committee may be 
permitted to intervene in a suit against the United 
States and the Interstate Commerce Commission 
brought to suspend, enjoin, annul, and set aside an 
order of the commission.®® 

The provision of § 77 subdivision c (13) of the 
Bankruptcy Act, 11 U.S.C.A. § 205, that on petition 
therefor and cause shown any interested party may 
be permitted to intervene does not confer an ab¬ 
solute right to intervene within the meaning of 
Rule 24 (a) (1) of the Federal Rules.®4 

The statutory right of intervention created by § 
216 of the Fair Labor Standards Act is treated infra 
§151. 

§ 135.-Disposition of Property 

Controlled by Court 

In order for a person to be entitled to intervene as 
a matter of absolute right under Rule 24(a) (3), he must 
have an interest in the subject matter of the litigation of 
such a nature that he will gain or lose by the direct legal 
operation of the judgment. 

Rule 24 (a) (3) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., permits intervention as a matter 
of right when applicant is so situated as to be ad- 


Dalry Queen, Inc., D.C.Pa., 22 P.R. 
D. 122. 

13. U.S.—Clark v. Sandusky, C.A.I11., 
205 F.2d 916. 

14. U.S.—Clark v. Sandusky, supra. 

15. U.S.—Clark v. Sandusky, supra. 

16. U.S.—^Ford Motor Co. v, Bisanz 
Bros., Inc., C.A.Minn., 249 F.2d 
22 . 

17. U.S.—Ford Motor Co. v. Bisanz 
Bros., Inc., supra. 

18. U.S.—International Ladles’ Gar¬ 


ment Workers’ Union v. Donnelly 
Garment Co., Mo., 58 S.Ct. 875, 304 
U.S. 243, 82 L.Ed. 1316, mandate 
conformed to Donnelly Garment 
Co. V. International Ladies’ Gar¬ 
ment Workers’ Union, 23 F.Supp. 
998, reversed on other grounds, C. 

C. A-, 99 F.2d 309, certiorari denied 
International Ladies* Garment 
Workers’ Union v. Donnelly Geir- 
ment Co., 69 S.Ct. 364, 306 U.S. 
662, 83 L.Ed. 430. 

Smolowe v. Delendo Corporation, 

D. C.N.Y., 36 F.Supp. 790. 
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19. U.S.—Smolowe v. Delendo Cor¬ 
poration, supra. 

20 . U.S.—^Pellegrino v. Nesbit, C.A. 
Cal., 203 P.2d 463, 37 A.L.Il.2d 1296.. 

21 . U.S.—^Pellegrino v. Nesbit, su¬ 
pra. 

22 . U.S.—Board of Public Utility 
Com’rs of N. J. v. U. S., D.C.N.J., 
132 F.Supp. 379. 

23. U.S,—Board of Public Utility 
Com’rs of N. J, v, U. S., supra. 

24. U.S.—^Pennington v. Missouri 
Pac. H. Co., CJLMo., 239 F.2d 332. 
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versely affected by a distribution or other disposi¬ 
tion of property which is in the custody or subject 
to the control or disposition of the court or an officer 
thereof.25 This provision contemplates that the 
person having the right of intervention should have 
a legal interest in the property in the custody of the 
court,26 and it has been stated that the law is well 
settled that to authorize an intervention under this 
provision the intervenor must have an interest in 
the subject matter of the litigation of such a nature 
that he will gain or lose by the direct legal operation 
of the judgment.27 An application to intervene un¬ 
der this provision will be denied if applicant has no 
interest in the subject matter of the litigation,28 
or if applicant does not establish that he will be ad¬ 
versely affected by the disposition of the property.29 
It is not essential that there be property in the physi¬ 
cal possession of the court, and it is only necessary 
that there be property which is subj ect to the control 
of the court^o 

§ 136. -Permissive Intervention 

A person Is generally entitled to Intervene permissive- 
ly In an action In a federal court if his claim or defense 
and the main action have a common question of law or 
fact, and if the Intervention will not unduly delay or 
prejudice the adjudication of the rights of the original 
parties. 

Permissive intervention is governed by the Fed¬ 
eral Rules of Civil Procedure, Rule 24 (b), 28 U. 
S.C.A.,31 and under this Rule anyone may be per¬ 


mitted to intervene in an action: (1) When a statute 
of the United States confers a conditional right to 
intervene; or (2) when an applicant’s claim or 
defense and the main action have a question of law 
or fact in common. 

The requirement for permissive intervention un¬ 
der Rule 24 (b) (2) is that the applicant’s claim or 
defense and the main action have a question of law 
or fact in common,22 and, a petition for intervention 
on the ground that the applicant’s claim or defense 
and the main action have a common question of law 
or fact is a petition for permissive intervention.2 3 
A petition to intervene on the ground that the appli¬ 
cant’s claim or defense and the main action have 
questions of law or fact in common will be denied 
if there is no common question of fact or law,24 
and the court may properly deny the petition or mo¬ 
tion if it determines that the intervention is likely 
to present many different questions of law or fact.25 
The application may be granted independently of 
Rule 13 of the Federal Rules of Civil Procedure 
pertaining to counterclaims and cross claims.26 
Where intervention is sought permissively, and not 
as an absolute right, it is unnecessary to determine 
whether there is a fund in the custody of the court, 
or whether the main action is a class action.27 

On an application to intervene permissively, the 
question presented is whether the allowance of the 
intervention will unduly delay or prejudice the 
adjudication of the rights of the original parties ;28 


25. Blerlit to intervene held to exist 
U.S.—Peckham v. Ronrico Corp., C.A. 

Puerto Rico, 211 F.2d 727. 

Hoyt V. Empire Oil & Refining 
Co., D.C.MIch., 62 P.Supp. 744. 

26. U.S.—^U. S. V. Columbia Gas & 
Electric Corporation, D.C.Del., 27^F. 
Supp. 116, appeal dismissed, C.C. 
A., Missouri-Kansas Pipe Line Co. 
V. U. S., 108 F.2d 614, certiorari 
denied Hissourl-Kansas Pipe Line 
Co. V. Columbia Gas & Electric 
Corporation, 60 S.Ct. 887, two cases, 
309 U.S. 687, 84 E.Ed. 1030. 

D.C.—^Kaufman v. Societe Interna¬ 
tionale Pour Participations Indus- 
trlelles et Commerciales S. A., 188 
P,2d 1017, 88 U.S.APP.DC. 296, re¬ 
versed on other grounds 72 S.Ct. 
611, 342 U.S. 166, 96 L.Ed. 853. 

27. U.S.—Pure Oil Co. v. Ross, C.A. 
Ill., 170 P.2d 651. 

D.C.—^Dowdy v. Hawfleld, 189 P.2d 
637, 88 U.S.App.D.C. 241, certiorari 
denied 72 S.Ct. 64, 342 U.S. 830, 96 
L.Ed. 628—^Kaufman v. Societe In¬ 
ternationale Pour Participations In- 
dustrlelles et Commerciales S. A., 
188 P.2d 1017, 88 U.S.APP.D.C. 296, 
reversed on other grounds 72 S.Ct. 
611, 342 U.S. 166, 96 L.Ed. 863. i 


28. D.C.—^Dowdy v. Hawfield, 189 P. 
2d 637, 88 U.S.App.D.C. 241, certio¬ 
rari denied 72 S.Ct. 64, 342 U.S. 
830, 96 L.Ed. 628. 

29. U.S.—Sutphen Estates v. U. S., 
N.T., 72 S.Ct. 14, 342 U.S. 19, 96 L. 
Ed. 19, rehearing denied 72 S.Ct. 
289, 342 U.S. 907, 96 L.Ed. 679. 

30. U.S.—^De Korwln v. First Nat. 
Bank of Chicago, D.C.I11., 94 P. 
Supp. 677. 

31. U.S.—Sutphen Estates v. U. S., 
N.T., 72 S.Ct. 14, 342 U.S. 19, 96 L. 
Ed. 19, rehearing denied 72 S.Ct. 
289, 342 U.S. 907, 96 L.Ed. 679. 

Tolliver v. Cudahy Packing Co., 
D.C.Tenn., 39 P.Supp. 337. 

32. U.S.—Schockett v. Bromley, C.A. 
Colo., 198 F.2d 267. 

Brotherhood of Locomotive Engi¬ 
neers V. Chicago, M., St. P. & P. 
R. R., D.aWis., 41 P.Supp. 761— 
Tolliver v. Cudahy Packing Co., 
D.C.Tenn., 39 P.Supp. 337. 

Blsanz Bros., Inc. v. Chicago- 
Milwaukee-St. Paul & Pac. R. Co., 
D.C.Minn., 20 P.B.D. 353—^Western 
States Mach. Co. v. S. S. Hepworth 
Co., D.C.N.T.. 2 F.R.D. 146. 

33 . U.S.—^Holcomb v. Aetna Life Ins. 
Co., CJ^.Okl., 265 P.2d 677—Clark 
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V. Sandusky, C.A.I11., 205 P.2d 915. 

Darby v. Deuiiel, D.C.Miss., 168 
P.Supp. 170—^Pierce v. Mackay Ra¬ 
dio & Tel. Co., D.C.Mass., 164 P. 
Supp. 157. 

Kauffman v. Kebert, D.C.Pa., 16 
P.B.D. 226, appeal dismissed, C.C. 
A., 219 P.2d 113. 

34. U.S.—Madalonl v. Ciffo, D.C.N.Y., 
11 P.R.D. 379. 

D.C.—^Dowdy v. Hawfield, 189 P.2d 
637, 88 U.S.App.D.C. 241, certiorari 
denied 72 S.Ct 64, 342 U.S. 830, 
96 L.Ed. 628. 

35. U.S.—^Keavy v. Anthony, D.C. 
R.I., 2 P.R.D. 19. 

38. U.S.—^Northeast Clackamas 
County Elec. Co-op. v. Continental 
Cas. Co., C.A.Or.. 221 F.2d 329. 

37. U.S.—^De Korwin v. First Nat 
Bank of Chicago, D.C.I11., 94 P. 
Supp. 577. 

38. U.S.—^Allen Calculators, Inc. v. 
National Cash Register Co., Ohio, 
64 S.Ct 906, 322 U.S. 137, 88 L.Bd. 
1188, rehearing denied 64 S.Ct 1257, 
322 U.S. 771, 88 L.Ed, 1696. 

Owen V. Paramount Productions, 
D.aCal., 41 P.Supp. 557—In re 
Willacy County Water Control & 
Improvement Dist No. 1, D.C.Tex., 



§ 136 FEDERAL CIVIL PROCEDURE 


and permissive intervention will be granted only if 
it will not unduly delay or complicate the trial of the 
original action.39 The provision of Rule 24 (b), 
that in exercising its discretion in determining 
whether intervention will be allowed the court shall 
consider whether the intervention will unduly delay 
or prejudice the adjudication of the rights of the 
original parties, does not mean that in exercising 
discretion the court may consider only such delay or 
prejudice the court must consider the claims of 
the persons seeking to intervene, and also it must 
give fair consideration to the interests of defend¬ 
ant^! State statutes and contractual relationships, 
if relevant to the question of whether intervention 
should be permitted, may also be considered by the 

court.42 

In construing Rule 24 (b) (2) providing for per¬ 
missive intervention when an applicant’s claim or 


35A C.J.S. 

defense and the main action have a question of law 
or fact in common, the courts treat it as contemplat¬ 
ing a situation in which the intervenor, even though 
asserting a claim or defense common in law or fact 
to the main suit, presents a claim in addition to 
the issues of the main suit.^3 If a person seeking to 
intervene raises no new issues in the case,^^ as 
where the petition for intervention adds nothing in 
the nature of a claim to the original complaint,^^ 
or merely attempts to reassert precisely the same 
defense previously asserted by defendant,^® the 
intervention may be denied. On the other hand, 
permissive intervention under Rule 24 (b) (2) is 
not intended to authorize the interjection into the 
suit of an entirely new issue which has no question 
of law or fact in common with the principal suit,'^7 
and the Rule does not authorize the introduction of 
a new claim against defendant which is not support¬ 
ed by independent grounds of jurisdiction.^^ 


36 F.Supp. 36—Brotherhood of Lo¬ 
comotive Engineers v. Chicago, M., 
St. P. & P. K. Co.. D.C.WIS.. 34 F. 
Supp, 594—^U. S. V. Columbia Gas 
& Electric Corporation, D.C.Lel., 
27 F.Supp. 116, appeal dismissed, 

C. C.A., Missouri-Kansas Pipe Line 
Co. V. XT S., 108 F.2d 614, certiorari 
denied Missouri-Kansas Pipe Line 
Co. V. Columbia Gas & Electric 
Corporation, 60 S.Ct. 887, two cas¬ 
es, 309 U.S, 687, 84 L.Bd. 1030— 
Tachna v. Insuranshares Corpora¬ 
tion of Delaware, D.C.Mass., 25 F. 
Supp. 541. 

Bisanz Bros., Inc. v. Chicago- 
Milwaukee-St. Paul & Pac. H. Co., 

D. C.Minn., 20 F.R.D. 353—Kimberly 
Knitwear, Inc. v. Hall, D.C.N.T., 
20 F.R.D. 145—Durkin v. Pet Milk 
Co., D.C.Ark., 14 F.R.D. 374—West¬ 
ern States Mach. Co. v. S, S. Hep- 
worth Co., D.C.N.T., 2 F.R.D. 146. 

39. tJ.S.—Federal Home Loan Bank 
of San Francisco v. Long Beach 
Federal Sav. & Loan Ass’n, D.C. 
Cal., 122 F.Supp. 401—Glover v. 
McFaddln, D.C.Tex., 99 F.Supp. 386, 
affirmed, C.A., 205 F.2d 1, certio¬ 
rari denied 74 S.Ct. 227, 346 U.S. 
900, 98 L.Ed. 400, rehearing denied 
74 S Ct. 376, 346 U.S. 940. 98 L.Ed. 
427—In re Willacy County Water 
Control & Improvement Dist. No. 1, 
D.C.Tex., 36 F.Supp. 36—^U. S. v. 
Columbia Gas & Electric Corpora¬ 
tion, D.C.Del., 27 F.Supp. 116, ap¬ 
peal dismissed, C.C.A., Missouri- 
Kansas Pipe Line Co. v. U. S., 108 
P.2d 614, certiorari denied Missouri- 
Kansas Pipe Line Co. v. Columbia 
Gas & Electric Corporation, 60 S.Ct. 
887, two cases, 309 U.S. 687, 84 L. 
Ed. 1030—Tachna v. Insuranshares 
Corporation of Delaware, D.C.Mass., 
25 F.Supp. 541, 


Demeulenaere v. Rockwell Mfg. 
Co., DC.N.T., 23 F.R.D. 689—Bi¬ 
sanz Bros., Inc. v. Chicago-Milwau- 
kee-St. Paul & Pac. R. Co., D.C. 
Minn., 20 P.R.D. 363—^Kimberly 
Knitwear, Inc. v. Hall, D.C.N.Y., 
20 F.R.D. 145—Kind v. Markham, 
D.C.N.Y., 7 F.R.D. 265. 

Suit of large public Interest 
It is common knowledge that, where 
a suit is of large public interest, 
the members of the public often de¬ 
sire to present their views to the 
court in support of the claim or de¬ 
fense, and to permit a multitude of 
such interventions may result in ac¬ 
cumulating proofs and arguments 
without assisting the court. 

U.S.—^Allen Calculators, Inc. v. Na¬ 
tional Cash Register Co., Ohio, 64 
S.Ct. 905, 322 U.S. 137, 88 L.Ed. 
1188, rehearing denied 64 S.Ct. 1257, 
822 U.S. 771, 88 L.Ed. 1696. 

First Congregational Church and 
Soc. of Burlington, Iowa v. Evan¬ 
gelical and Reformed Church, D.C. 
N.T., 21 F.R.D. 326—Durkin v. Pet 
Milk Co., D.C.Ark., 14 P.R.D. 379. 

Intervention adding to oomplezities 
Where Intervention would introduce 
issues which would only add to the 
complexities of an already sufficient¬ 
ly complicated situation, the inter¬ 
vention should be denied. 

U.S.—Madalonl v. Ciffo, D.C.N.Y., 11 
F.R.D. 879. 

Tendency to make salt a Donnybrook 
Fair 

"Additional parties always take 
additional time. Even if they have 
no witnesses of their own, they are 
the source of additional questions, 
objections, briefs, arguments, mo¬ 
tions and the like which tend to make 
the proceeding a Donnybrook Fair." 
U.S.—Crosby S. Gage & Valve Co. v. 
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Manning, Maxwell & Moore, D.C. 
Mass., 51 F.Supp. 972, 973. 

Wilson V. Illinois Cent. R. Co., 

D. C.I11., 21 P.R.D. 588, 589. 

40. U.S.—Tachna v. Insuranshares 
Corporation of Delaware, D.C.Mass., 
25 F.Supp. 541. 

41. U.S.—Shipley v. Pittsburgh & L. 

E. R. Co., D.C.Pa., 7 F.R.D, 744. 

42. U.S.—^First Nat. Bank in Greens- 
burg V. M 4& G Convoy, Inc., D.C. 
Pa., 102 F.Supp. 494. 

43. U.S.—Bernstein v. N. V. Neder- 
landsche-Amerikaansche Stoom- 
vaartmaatschappij, D.C.N.Y., 76 F. 
Supp. 335, rehearing denied 79 F. 
Supp. 38, affirmed in part and modi¬ 
fied in part on other grounds, C.A., 
173 F.2d 71, mandate amended 210 

F. 2d 375. 

Durkin v. Pet Milk Co., D.C.Ark., 
14 F.R.D. 374—^Kind v, Markham, 
D.C.N.Y., 7 P.R.D. 265. 

Addition to main action 

Portion of Federal Rule providing 
for permissive intervention contem¬ 
plates a situation in which the main 
action subsists, the claim of the in¬ 
tervenor being in addition thereto. 
U.S.—Owen v. Paramount Produc¬ 
tions, D.C.Cal., 41 F.Supp. 657. 

44. U.S.—Bisanz Bros., Inc. v. Chi- 
cago-Milwaukee-St. Paul & Pac. R. 
Co., D.C.Minn., 20 F.R.D. 353. 

45. U.S.—Durkin v. Pet Milk Co., D. 

C. Ark., 14 F.R.D. 374—Kind v. 
Markham, D.C.N.Y., 7 F.R.D. 265. 

46. U.S.—Durkin v. Pet Milk Co., 

D. C.Ark., 14 F.R.D. 374. 

47. U.S.—Bromley v. Sobol, D.C. 
Colo., 101 F.Supp. 116, appeal dis¬ 
missed, C.A., 198 P.2d 257. 

48. U.S.—State of Maryland, to Use 
of Carnesdale v. Rolen, D.C.Md., 124 
F.Supp. 86. 
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The courts have held that a person may intervene 
permissively in a suit under Rule 24 (b) (2) only if 
lie has an interest which will or may be affected by 
the judgment that will be entered in the suit,^^ 
and intervention will not be permitted if the peti¬ 
tioner's interest is of such a non-justiciable nature 
that to allow intervention would be an idle thing.^O 
It has, however, been said that Rule 24 (b) (2) dis¬ 
penses with any requirement that the applicant shall 
liave a direct, personal, or pecuniary interest in the 
subject of the litigation.The court may properly 
•decline to permit a person to intervene permissively 
in a suit where the intervention is sought to assist 
in the prosecution or defense of another suit,52 
•or where intervention is sought to enable the appli¬ 
cant to litigate simultaneously the same issue before 
two courts, 5 3 or where it is sought for the sole pur¬ 
pose of accomplishing, if and when the opportunity 
may arise, something which should not be done.^^ 

If it appears from the undisputed allegations in 
the complaint and in the motion of the applicant for 
intervention and from the evidence and conceded 
facts that the applicant is the real party in interest. 


intervention is properly allowed,^5 and if the main 
action and the intervention involve the same leases 
and leasehold rights, the same question of joint 
venture and responsibility thereunder, and both 
contain claims of interests in, or liens against, the 
same leases and leasehold rights, the intervention 
sought is permissive under Rule 24 (b) (2) of the 
Federal Rules of Civil Procedure.^® 

§ 137.-Discretion of Court 

Permissive intervention rests within the sound dis¬ 
cretion of the trial court. 

Permissive intervention rests within the sound 
discretion of the trial court,57 and that discretion 
must be exercised carefully.^s If permissive inter¬ 
vention is refused, not in the exercise of discre¬ 
tion, but on a mistaken conclusion of law, the refusal 
to permit intervention is erroneous.^®. 

Former Equity Rule. Under former Equity Rule 
37 which governed intervention in equity cases in 
the federal courts prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure, intervention was 
generally a matter of discretion with the court,®® 


49. U.S.—Blllington v. Travelers Ins. 
Co., D.C.Pa., 129 F.Supp. 231— 
Northern Ins. Co, of N. T. v. Grone, 
D.C.Pa., 126 F.Supp. 467. 

Kauffman v, Kebert, D.C.Pa., 16 
F.H.D. 226, appeal dismissed, C.A., 
219 F.2d 113. 

50. U.S.—Brotherhood of Ry. and S. 
S. Clerks, Frelg-ht Handlers, Exp. 
and Station Emp. v. Atlantic Coast 
Line R. Co., D.C.N.C., 88 F.Supp. 
116, affirmed, C.A., Rose v. Brother¬ 
hood of Ry. and S, S. Clerks, 
Freight Handlers, Exp. and Station 
Emp., 184 F.2d 944, certiorari de¬ 
nied 71 S.Ct. 78, 340 U.S. 851, 95 L. 
Ed. 623. 

Durkin v. Pet Milk Co., D.C. 
Ark., 14 P.R.D. 374—Jewell Ridge 
Coal Corporation v. Local No. 6167 
United Mine Workers of America, 
D.C.Va., 3 P.R.D. 251. 

D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 765, 96 U.S.App.D.C. 401. 

61. U.S.—Securities and Exchange 
Commission v. U. S. Realty & Im¬ 
provement Co., N.T., 60 S.Ct. 1044, 
310 U.S. 434, 84 L.Ed. 1293. 

Brotherhood of Locomotive En¬ 
gineers V. Chicago, M., St. P. & P. 
R. Co., D.C.Wis., 34 F.Supp. 694. 

Woburn Degreasing Co. of New 
Jersey v. Spencer Kellogg & Sons, 
D.C.N.T., 3 F.R.D. 7. 

52. U.S.—^U. S. V. Loew's Inc., D.C. 
N.T., 20 F.R.D. 423. 

53. U.S.—^U. S. V. Loew’s Inc., su¬ 
pra. 


54 InterventloBi for Improper pur¬ 
pose 

After the court of appeals had 
ruled that where the priority of in¬ 
vention was decided against plaintiff 
in a proceeding brought under 28 
U.S.C.A. § 146, thereafter the pat¬ 
entability of defendant's invention 
should not be adjudicated, in anoth¬ 
er action where intervention was sole¬ 
ly to have an adjudication of pat¬ 
entability even in the face of the 
ruling by the court of appeals that 
it should not be adjudicated, inter¬ 
vention for such purpose would not 
be allowed. 

U.S.—Turchan v. Bailey Meter Co., 
D.C.Del., 19 F.R.D. 201. 

65. U.S.—^National Radio School v. 
Marlin, D.C,Ohlo, 83 F.Supp. 169. 

53. U.S.—^Hunt Tool Co. v. Moore, 
Inc., C.A.Tex., 212 F.2d 686. 

57. U.S.—Springer v. Best, C.A.Cal., 
264 F.2d 24—Clark v. Sandusky, C. 

A.I11., 206 P.2d 916—Cresta Blanca 
Wine Co. v. Eastern Wine Corpo¬ 
ration, C.C.A.N.T., 143 F.2d 1012— 
American Brake Shoe & Foundry 
Co. v. Interborough Rapid Transit 
Co., C.C.A.N.T., 112 F.2d 669. 

Shipley v. Pittsburgh & L. E. R. 
Co., D.C.Pa., 70 F.Supp. 870. 

Bisanz Bros., Inc. v. Chicago- 
Milwaukee-St, Paul & Pac. R. Co., 
D.C.Minn., 20 F.R.D. 363—Kimber¬ 
ly Knitwear, Inc. v. Hall, D.C.N.T., 
20 F.RD. 145—^Knapp v. Bankers 
Securities Corp., D.C.Pa., 17 F.R.D. 
245, affirmed, C.A., 230 F.2d 717— 
Durkin v. Pet Milk Co., D.C.Ark., 
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14 F.R.D. 374—Gutowitz v. Penn¬ 
sylvania R. Co., D.C.Pa., 7 F.R.D. 
147—Tatem v. Southern Transp. 
Co., D.C.Pa., 5 P.R.D. 36—Mullins 
V. De Soto Securities Co., D.C.La., 
2 FJt.D. 502, appeal dismissed, C. 
C.A., 136 P.2d 55. 

D.C.—Clackamas County, Or. v. Mc¬ 
Kay, 219 P.2d 479, 94 U.S.App.D.C. 
108, vacated on other grounds 75 
S.Ct. 699, 349 U.S. 909, 99 L Ed. 1244, 
rehearing denied 75 S.Ct. 770, 349 

U. S. 934, 99 L.Ed. 1264—Interna¬ 
tional Workers Order v. McGrath, 
182 F.2d 368, 86 U.S.App.D.C. 287, 
reversed on oth«r grounds 71 S.Ct. 
624, 341 U.S. 123, 95 L.Ed. 817. 

Thompson v. Deal, D.C., 49 F. 
Supp. 366. 

58. U.S.—Shipley v. Pittsburgh & L. 

B. R. Co., D.C.Pa., 70 F.Supp. 870. 

69. U.S.—Papaliolios v. Durning, C. 
A.N.T., 176 F,2d 73. 

60. U.S.—^Rodman v. Richfield Oil 
Co. of California, C.C.A.Cal., 66 F. 
2d 244—Guaranty Trust Co. of 
New York v. Minneapolis & St. L. 
R. Co., C.C.A.Minn., 52 P.2d 418— 
Elkins V. First Nat. Bank of City 
of New York, C.C.A.W.Va., 43 F.2d 
777—^Whittaker v. Brictson Mfg. 
Co., C.C.A.S.D., 43 F.2d 486—Palmer 

V. Bankers' Trust Co., C.C.A.C 0 I 0 ., 
12 P.2d 747. 

Washburn Crosby Co. v. Nee, D. 

C. Mo., 13 F.Supp. 761—^Acme-Bv- 
ans Co. V. Smith, D.C.Ind., 13 F. 
Supp. 356—^U. S. V. Houde Engi¬ 
neering Corporation, D,C.N.Y., 9 F. 
Supp. 836. 
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and did not exist as a matter of absolute right, 
although in some instances the courts recognized 
that intervention could not be denied as a matter of 

judicial discretion.^^ 

§ 138.-Class Actions 

Intervention In a class action, particularly a spurious 
class action, is usually considered permissive and not 
mandatory. 

While there is some indication that a person may 
be entitled to intervene where the petition is based 
on the claim that the applicant is a member of the 
class for whom the original action was filed, as dis¬ 
cussed supra § 131, it has been stated that such in¬ 
tervention can be had only permissively.®^ It has 
also been stated that intervention in a spurious class 
action on the ground that the intervenor’s claim 
and the main action have a question of fact or law 
in common is permissive, and is not mandatory on 
the court,and it is discretionary with the court 
whether such an intervention should be allowed, 
although it has been held that intervention should be 
liberally allowed in spurious class actions to ac¬ 
complish the purpose behind the Federal Rules of 
Civil Procedure pertaining to class actions.®® 

§ 139. Jurisdiction and Venue 

The mere fact that the court has Jurisdiction over 
the original parties to the main action does not give it 
Jurisdiction over a controversy presented by a petition to 
intervene, and whether the court will have Jurisdiction of 
the requested Intervention may depend on whether In¬ 
tervention is sought as of right or permissively. 

The mere fact that the court in which the original 


action is brought has jurisdiction in that suit, and 
jurisdiction over plaintiff and defendant, does not 
give it ancillary jurisdiction over a controversy pre¬ 
sented by a petition to intervene,®^ and intervention 
cannot create jurisdiction where no jurisdiction 
exists.®® The court in which an action is pending 
has jurisdiction to decide whether or not to admit 
a party who seeks to intervene.®® 

Since it is expressly provided by Rule 82 that 
the Federal Rules of Civil Procedure shall not be 
construed to extend or limit the jurisdiction of the 
United States district courts, it follows that Rule 
24 does not enlarge the jurisdiction of the court, 
and intervention may be denied in a case where the 
effect of it would be to extend the jurisdiction of the 
court'll 

The jurisdiction that must exist to enable a person 
to intervene in an action or proceeding in a federal 
court may depend on whether intervention is sought 
as a matter of right under Rule 24 (a), or is sought 
permissively under Rule 24 (b).72 Where interven¬ 
tion is sought as a matter of right under Rule 24 (a), 
it need not be supported by grounds of jurisdiction 
independent of those supporting the original ac¬ 
tion,"^® and jurisdiction may depend on the jurisdic¬ 
tion of the main suit where the intervention is an¬ 
cillary to the main suit.^^ 

Intervention sought permissively under Rule 24 
(b) in an in rem proceeding need not be supported 
by grounds of jurisdiction independent of those 
supporting the original action.*^® It is the generally 
recognized rule that where intervention is sought 


61. U.S.—^Whittaker v. Brictson Mfgr. 
Co., C.C.A.S.D., 43 F.2d 485—Guar¬ 
anty Trust Co. of New York v, 
Chicago, M. & St. P. Ry. Co., D.C. 
Ill., 15 P.2d 434. 

62. No other remedy available 
Trial court had no discretion, but 

was required to allow intervention 
where proposed intervener claimed 
interest in litigation and intervention 
was in subordination to, and in recog¬ 
nition of, main proceeding, and no 
other remedy was available for pro¬ 
tection of intervener’s rights. 

U.S.—State of Washington v. U. S., 

C. C.A.Or. & Wash., 87 P.2d 421. 
Administration of fond in court 

Federal equity court was required 
to permit Intervention of third party 
filing statement of facts showing his 
right to fund undergoing adminis¬ 
tration in court, and loss of such 
right if he was not allowed to inter¬ 
vene before dissipation of fund. 

U.S.—^Washburn Crosby Co. v. Nee, 

D. C.Mo., 13 F.Supp. 761. 

63. U.S.—Tolliver v. Cudahy Pack¬ 
ing Co., D.C.Tenn., 39 F.Supp. 337. 


64. U.S.—^Darby v. Daniel, D.C.Miss., 
168 F.Supp. 170. 

Wagner v. Kemper, D.C.Mo., 13 
P.R.D. 128. 

No absolute right to intervene 
U.S.—Fusae Yamamoto v. Dulles, D. 
C.Hawaii, 16 F.R.D. 195. 

65. U.S.—^Fusae Yamamoto v. Dul¬ 
les, supra—^Wagner v. Kemper, D. 
C.Mo., 13 F.R.D. 128. 

Petition to intervene after repeal of 
statute 

U.S.—Fusae Yamamoto v. Dulles, D. 
C.Hawaii, 16 F.R.D. 196. 

66 . U.S.—Fusae Yamamoto v. Dul¬ 
les, supra. 

Class actions in general see supra § 
63 et seq. 

67. U.S —Ruck V. Spray Cotton 
Mills, Inc., D.C.N.C., 120 F.Supp. 
944. 

68 . U.S.—^Levenson v. Little, D.C.N. 
Y., 76 F.Supp. 675. 

69. U.S.—Ford Motor Co. v, Bisanz 
Bros., Inc., C.A.Minn., 249 F.2d 22 
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—McAvoy V. U. S., C.A.N.Y., 178 F. 
2d 353. 

70. U.S.—Bantel v. McGrath, C.A. 
Colo., 215 F.2d 297. 

Hartley Pen Co. v. Lindy Pen 
Co., D.aCal., 16 P.R.D. 141. 

71. U.S.—State of Maryland, to Use 
of Carnesdale v. Rolen, D.C.Md., 124 
F.Supp. 86. 

72. U.S.—State of Maryland, to Use 
of Carnesdale v. Rolen, supra. 

73. U.S.—Lenz v. Wagner, C.A.Ala., 
240 F.2d 666. 

State of Maryland, to Use of 
Carnesdale v. Rolen, D.C.Md., 124 
F.Supp. 86. 

Texas & N. O. R. Co. v. City of 
New Orleans, D.C.La., 22 F.R.D. 84. 

74. U.S.—^Hartley Pen Co. v. Lindy 
Pen Co., D.C.Cal., 16 F.R.D. 141. 

75. U.S.—State of Maryland, to Use 
of Carnesdale v. Rolen, D.C.Md,, 
124 F.Supp. 86—^De Korwin v. First 
Nat. Bank of Chicago, D.C.I11., 94 
F.Supp. 677. 
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permissively on the ground that applicant’s claim or 
defense and the main action have a question of law 
or fact in common, the intervenor’s claim must rest 
on, and be supported by, its own independent 
grounds of federal jurisdiction,76 in the absence of 
a class suit or a res within custody of the court, 
and the jurisdictional basis of the intervention may 
not depend on the jurisdictional grounds of the main 
suit.'^S Thus, a person who seeks to intervene per¬ 
missively in an in personam action which is not 
a class action may not be permitted to do so if he 
resides in the same state as does one of the parties 
to the main action against whom the intervenor 
seeks to assert his claim.79 Intervention may be 
sought in a proceeding or action which is based 
jurisdictionally on diversity of citizenship, and 
the effect of intervention in such proceedings is 
treated in Federal Courts § 69. 

The general rule applicable to actions other than 
class actions requiring an intervenor whose only 
interest is a common question of law or fact to show 
independent grounds of jurisdiction is not applicable 
to an action where jurisdiction is conferred by stat¬ 
ute, and exists irrespective of the amount in con¬ 
troversy and the citizenship of the parties.^o Re¬ 
sort to the spurious class action device to facilitate 
exercise of the right of intervention authorized by 


Rule 24 is entirely unnecessary where jurisdiction 
is conferred by statute and exists irrespective of the 
amount in controversy and the citizenship of the 
parties.81 

As a general rule, when intervention is sought 
in a class action it need not be supported by grounds 
of jurisdiction independent of those supporting the 
original action,S2 so that, although the original 
plaintiff had to show diversity of citizenship and the 
jurisdictional amount involved in order to bring 
the action into the federal court, this diversity of 
citizenship and jurisdictional amount need not be 
shown by an intervenor as an independent ground 
for intervention.22 Although there is some differ¬ 
ence of opinion,84 a person may be permitted to 
intervene in a spurious class action in a federal 
court without showing independent grounds of juris¬ 
diction,^5 and it has been stated that the spurious 
class suit permits intervention without regard to 
diversity of citizenship or jurisdictional limita- 
tions,S6 since, once jurisdiction is founded in the 
original plaintiffs, others who have a common ques¬ 
tion of law or fact may be allowed to intervene to 
clean up a litigious situation.^^ 

Although it is stated in Federal Courts § 69 that 
as a general rule jurisdiction of an action between 


76. U,S.—state of Maryland, to Use 
of Carnesdale v. Rolen, D,C,Md., 124 
F.Supp. 86—Glover v. McFaddin, 
D.C.Tex., 99 F.Supp. 385—^American 
Union Ins. Co. of N. T. v. Lowman 
Wine & Bottling Co., D.C.Mo., 94 F. 
Supp. 774—^Hunter v. Southern In¬ 
demnity Underwriters, D.C.Ky,, 47 
F.Supp. 242. 

Glens Falls Ins. Co. v. Cook Bros., 
Inc., D.C.Ind., 23 F.R.D. 269—^Hart¬ 
ley Pen Co. v. Lindy Pen Co., D.C. 
Cal., 16 P.B.D. 141—Durkin v. Pet 
Milk Co., D.C.Ark., 14 F.R.D. 374. 

77. U.S.—Glover v. McFaddin, D.C. 
Tex., 99 F Supp. 386, affirmed, C.A., 
205 F 2d 1, certiorari denied 74 S. 
Ct. 227, 346 U.S. 900, 98 L.Ed. 400, 
rehearing denied 74 S.Ct 376, 346 
U.S. 940, 98 L.Ed. 427. 

Durkin v. Pet Milk Co., D.C. 
Ark., 14 P.R.D. 374. 

Intervention m an in personam ac¬ 
tion under a discretionary right must 
be supported by independent grounds 
of jurisdiction, except where the ac¬ 
tion is a class action. 

U.S.—^Beard-Laney, Inc, v. Pressley, 
D.C.S.C., 18 P.R.D. 162. 

Diversity of citizenship 

Permissive intervention In an in 
personam action in which federal 
jurisdiction Is based on diversity of 


citizenship must be supported by in¬ 
dependent grounds of jurisdiction. 
U.S.—^Komlos V. Compagnle Nationals 
Aire Prance, D.C.N.T., 18 F.R.D. 
363. 

Federal jurisdiction no bar to inter¬ 
vention 

Where intervention was sought per¬ 
missively in a main action which 
was a proceeding in rem or Quasi in 
rem, involved a federal Question, 
was a class action, and involved 
property subject to the control of 
the court, it could not be contended 
successfully that federal jurisdic¬ 
tional reQuirements obstructed the 
coming in of the applicants for in¬ 
tervention. 

U.S.—De Korwin v. First Nat. Bank 
of Chicago, D.C.I11., 94 F.Supp. 677. 

78. U.S.—Glover v. McFaddin, D.C. 
Tex., 99 F.Supp. 385, 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 F.RD. 141—Dur¬ 
kin v. Pet Milk Co., D.C.Ark., 14 P. 
R.D. 374. 

79 . U.S.—Firemen’s Fund Ins. Co. 
V. Crandall Horse Co. of Buffalo, 
N. T., D.C.N.T., 47 F.Supp. 82. 

Beard-Laney, Inc. v. Pressley, D. 
C.S.C., 18 P.R.D. 162. 

80. U.S.—^Hunter v. Southern Indem¬ 
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nity Underwriters, D.C.K 3 ^, 47 F. 
Supp. 242. 

81. U.S.—^Hunter v. Southern Indem¬ 
nity Underwriters, supra. 

82. U.S.—State of Maryland, to Use 
of Carnesdale v. Rolen, D.C.Md., 124 
F.Supp. 86. 

88 . U.S.—^Piccard v. Sperry Corpora¬ 
tion, D.C.N.T., 36 F.Supp. 1006, af¬ 
firmed, C.C.A., 120 F.2d 328. 

84. Necessity that jurlsdlotioual re- 
Quiremeuts exist 

In spurious class action by holders 
of voting trust certificates, holders 
of other voting trust certificates were 
not entitled to intervene in absence 
of showing that they met jurisdic¬ 
tional reQuirements both as to di¬ 
versity of citizenship and reQuisite 
amount in controversy. 

U.S.—^Wagner v. Kemper, D.C.Mo., 13 
P.R.D. 128. 

85. U.S.—^Hunter v. Southern Indem¬ 
nity Underwriters, D.C.Ky., 47 P. 
Supp. 242. 

86 . U.S.—Shipley v. Pittsburgh & L. 
E. R. Co., D.C.Pa., 70 F.Supp. 870. 

Mutation Mink Breeders Ass'n v. 
Lou Nierenberg Corp., D.C.N.Y., 23 
P.R.D. 155. 

87. U.S.—Shipley v. Pittsburgh & L. 
E. R. Co., D.C.Pa., 70 F.Supp. 870. 
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citizens of different states is not lost by the inter¬ 
vention of citizens of the same state as the original 
parties to whom their interests are opposed, it has 
been held that when permissive intervention is 
sought in a stockholder’s derivative action brought 
in the federal court on the ground of diversity of 
citizenship, the court in the exercise of its discre¬ 
tion may deny the motion to intervene by one who, 
if permitted to become a party by intervention, might 
deprive the court of jurisdiction.88 

Venue, It has been held that it would be il¬ 
logical to hold that in a class suit, where independ¬ 
ent grounds of jurisdiction are not required to 
authorize intervention, all persons seeking to inter¬ 
vene would have to meet venue provisions,^^ and, 
accordingly, where an action is a class suit, whether 
true, hybrid, or spurious, venue does not constitute 
a barrier to intervention by other members of the 
class,®® and this is true even though the interven¬ 
tion sought is permissive.®^ 
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§ 140. Time or Stage in Proceeding for Inter¬ 
vention 

An application for Intervention must be timely made. 

Under the Federal Rules of Civil Procedure, Rule 
24, 28 U.S.C.A., an application to intervene in a 
suit or action pending in a federal court must be 
timely,®® and this requirement obtains whether the 
application to intervene is made as a matter of legal 
right under subdivision (a) of the Rule,®® or is 
requested permissively as a matter of judicial dis¬ 
cretion under subdivision (b) of the Rule.®^ Thus 
there must be prompt action on the part of an in¬ 
tervener who seeks to assert rights in a suit to which 
he is not a party.® 5 

Whether an application to intervene is timely is 
a question to be determined by the court to which 
the application is made,®® and since Rule 24, does 
not specify what constitutes timely application, the 
question must be answered in each case by the exer¬ 
cise of sound discretion by the trial court.®7 The 


88. U.S.—Tachna v. Insuransharea 
Corporation of Delaware, D.C.Mass , 
26 F.Supp. 541. 

89. U.S.—Hormel v. U. S., D.C.N.T., 
11 F.R.D. 376. 

90. Xf class action is to serve its 
purpose, venue objections to interven¬ 
tion cannot be sustained. 

U.S—Hormel v. U. S., supra. 

91. U.S.—Hormel v. U. S., supra. 

92. U.S.—Tesseyman v. Fisher, C.A. 
Cal, 231 F.2d 683—Cameron v. 
President and Fellows of Harvard 
College, C.C.A.R.I., 167 F.2d 993— 
Miami County Nat. Bank of Paola, 
Kan. V. Bancroft, C.C.A.Kan., 121 
F.2d 921—Simms v. Andrews, C.C. 
A.Okl., 118 P 2d 803—^Minneapolis- 
Honey well Regulator Co. v. Ther- 
moco, Inc., C.C.A.N.T., 116 P.2d 845, 

U. S. V. Columbia Gas & Electric 
Corporation, D.C.Del., 27 F.Supp. 
116, appeal dismissed, C.C.A., Mis- 
souri-Kansas Pipe Line Co. v. U. 
S., 108 P.2d 614, certiorari denied 
Missouri-Kansas Pipe Line Co. v. 
Columbia Gas & Electric Corpora¬ 
tion, 60 S.Ct. 887, two cases, 309 U. 
S. 687, 84 L.Ed. 1030. 

U. S. V. Wilhelm Reich Founda¬ 
tion, D.C.Me., 17 F.R.D. 96, €ifflrmed, 
C.A., Baker v. U. S., 221 P.2d 967, 
certiorari denied 76 S.Ct. 82, 360 

U. S. 842, 100 L.Ed. 760—Peckham 

V. Ronrico Corp., D.C.Puerto Rico, 
14 P.R.D. 181, vacated on other 
grounds, C.A., 211 F.2d 727—^Union 
Nat. Bank of Youngstown, Ohio, v. 
Superior Steel Corp., D.C.Pa., 9 P. 
R.D. 124. 

93. U.S.—Tesseyman v. Fisher, C.A. 
Cal., 231 P.2d 683—Cameron v. 
President and Fellows of Harvard 
College, C.C.A.R.I.. 167 F.2d 993. 


U. S. V. Wilhelm Reich Founda¬ 
tion, D.C.Me, 17 P.RD. 96, affirmed, 
C.A., Baker v. U. S., 221 P.2d 967, 
certiorari denied 76 S.Ct. 82, 350 U. 
S. 842, 100 L.Ed. 750—Peckham v. 
Ronrico Corp., D.C Puerto Rico, 14 
P.R.D. 181, vacated on other 
grounds, C.A., 211 F.2d 727—^Un¬ 
ion Nat. Bank of Youngstown, Ohio, 
V. Superior Steel Corp., D.C.Pa., 9 
F.R.D. 124—Tennessee Coal, Iron 
& R. Co. V. Muscoda Local 123, 
Etc., D.C.Ala., 6 F.R.D. 174. 

94. U.S.—Tesseyman v. Fisher, C.A. 
Cal., 231 P.2d 583—Cameron v. 
President and Fellows of Harvard 
College, C.C.A.R.I., 157 P.2d 993. 

Pierce v. Mackay Radio & Tel. 
Co., D.C.Mass., 154 F.Supp. 157. 

U. S. V. Wilhelm Reich Founda¬ 
tion, D.C.Me., 17 F.R.D. 96, affirmed, 
C.A., Baker v. U. S., 221 P.2d 967, 
certiorari denied 76 S.Ct. 82, 360 

U. S. 842, 100 L.Ed. 760—Peckham 

V. Ronrico Corp., D.C.Puerto Rico, 
14 P.R.D. 181, vacated on other 
grounds, C.A., 211 P.2d 727—Union 
Nat. Bank of Youngstown, Ohio, 
V. Superior Steel Corp., D.C.Pa., 
9 P.R.D. 124. 

95. U.S.—^American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., C.C.A.N.Y., 112 F.2d 
669. 

State Compensation Ins. Fund v. 
Proctor & Schwartz, Inc., D.C.Pa., 
127 F.Supp. 427—U. S. v. Columbia 
Gas & Electric Corporation, D.C. 
Del., 27 F.Supp. 116, appeal dis¬ 
missed, C.C.A., Missouri-Kansas 
Pipe Line Co. v. U. S., 108 F.2d 
614, certiorari denied Missouri-Kan¬ 
sas Pipe Line Co. v. Columbia Gas 
& Electric Corporation, 60 S.Ct. 
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887, two cases, 309 U.S. 687, 84 L. 
Ed. 1030. 

Lockwood V. Hercules Powder 
Co., D.C.MO., 7 F.R.D. 24—Mullins 
V. De Sota Securities Co., D.C.La., 
2 F.R.D. 602, appeal dismissed, C.C. 
A., 136 F.2d 65. 

Application held timely made 
U.S.—Pyle-National Co. v. Amos, C.A. 

Ill., 172 F.2d 425. 

Application held not timely 
U.S.—Tesseyman v. Fisher, C.A.Cal., 
231 P.2d 583. 

Jacobs V. Volney Felt Mills, D.C. 
Ind., 47 F.Supp. 493. 

96. U.S.—^McAvoy v. U. S., C.A., 178 
P.2d 363. 

97- U.S.—Simms v. Andrews, C.C.A. 
Okl., 118 F.2d 803. 

Knapp V. Hankins, D.C.Ill., 106 F. 
Supp. 43. 

Union Nat. Bank of Youngstown, 
Ohio, V. Superior Steel Corp., D.C. 
Pa., 9 F.R.D. 124—^In re Rumsey 
Mfg. Corp., D.C.N.Y., 9 P.R.D. 93, 
affirmed in part and reversed in 
part on other grounds, C.A., Mc- 
Avoy V. U. S., 178 F.2d 363—Ship- 
ley V. Pittsburgh & L. E. R, Co., 
D.C.Pa., 7 P.R.D. 744—Lockwood 
V. Hercules Powder Co,, D.C.Mo., 7 
P.R.D. 24—^Mullins v. De Sota Se¬ 
curities Co., D.C.La., 2 F.R.D. 602, 
appeal dismissed, C.C.A., 136 F.2d 
65 . 

Discretion held not abused 

(1) In granting application, 

U.S.—Simms v. Andrews, C.C.A.Okl., 
118 F.2d 803. 

(2) In denying application. 

U.S.—^Miami County Nat. Bank of 
Paola, Kan., v. Bancroft, C.C.A. 
Kan., 121 F.2d 921. 
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determination of the timeliness of an application to 
intervene involves consideration of a number of 
factors,98 and the court must consider the facts of 
each particular case, 89 and all the circumstances 
shown.l 

In the exercise of discretion in determining 
whether an application to intervene as a plaintiff 
is timely, it is necessary that consideration be given 
not only to the claims of the prospective plaintiff, 
but also fair consideration should be given to the 
interests of defendant2 The time element alone is 
not controlling,8 and in determining the timeliness 
of an application the court should consider not only 
the period of time that has passed, but also the cir¬ 
cumstances contributing to the delays The fact 
that one of the parties to the main proceeding 
wrongfully prevented the petitioner from filing an 
application to intervene at an earlier date may be 
sufficient to show that the application to intervene 
is timely made.® 

The question of the timeliness of an application to 
intervene must be considered in connection with 
whether intervention is sought as a matter of right 
or permissively.® Permissive intervention, that is, 
intervention tmder subdivision (b), is largely a 
matter of trial convenience, and should be made at 
an early stage in the main proceeding.^ When 
intervention is so sought, the court in exercising its 
discretion must consider whether intervention will 


unduly delay or prejudice the adjudication of the 
rights of the original parties,® and an application 
for permissive intervention is generally considered 
to be timely filed if it appears that the adjudicatioi 
of the rights of the original parties will not b< 
unduly delayed or prejudiced.® On the other hand, 
an application for permissive intervention may be 
denied as untimely where to permit it would neces¬ 
sitate a postponement of the trial and an undue delay 
of the adjudication of the rights of the original 
parties.^® 

Intervention as a matter of right involves more 
than trial convenience,^^ and, accordingly, it may 
be allowed at a stage in the proceeding when per¬ 
missive intervention would be denied.^2 Thus, an 
assertion of a legal right to intervene may be con¬ 
sidered timely even when made at a relatively late 
stage of the main action, whereas a request for leave 
to intervene permissively, made at the same stage in 
the main proceeding, may not be regarded as time- 

ly.i3 

It has been held that a time at or prior to a 
pre-trial conference is a reasonable time to request 
the right to intervene,and, ordinarily, an appli¬ 
cation to intervene as a matter of right is timely if 
made prior to any hearing or decree but justice 
may require that any intervention be made before 
there has been a trial on the merits,^® and it has 


D.C.—Washington Gas Light Co. v. 
Baker, 196 F.2d 29, 90 XJ.S.App.D.C. 
98. 

98, U.S.—U. S. V. Wilhelm Reich 
Foundation, D.C.Me., 17 F.R.D. 96, 
affirmed, C.A., Baker v. U. S., 221 
F.2d 967, certiorari denied 76 S.Ct. 
82. 360 U.S. 842, 100 L.Ed. 760. 

99. U.S.—^In re Rumsey Mfg. Corp., 

D. C.N.T., 9 F.R.D. 93, affirmed In 
part and reversed in part on other 
grounds, C.A., McAvoy v. U, S., 178 
F.2d 363. 

1. U.S.—Clark v. Sandusky, CA..I11., 
205 F.2d 916. 

2. U.S.—Shipley v. Pittsburgh & L. 

E. R. Co., D.C.Pa., 7 P.R.D. 744. 

3. U.S.—U. S. V. Wilhelm Reich 
Foundation, D.C.Me., 17 F.R.D. 96, 
affirmed, C.A., Baker v. U. S., 221 

F. 2d 967, certiorari denied 76 S.Ct. 
82, 350 U.S. 842, 100 L.Ed. 760. 

4. U.S. — ^Pellegrino v, Nesblt, C.A. 
Cal., 203 P.2d 463, 37 A.L.R.2d 1296. 

Woburn Degreasing Co. of New 
Jersey v. Spencer Kellogg & Sons, 
D.C.N.Y., 3 P.R.D. 7. 

5. Confinement of petitioner In men- 
tal Institution 

Where petition for intervention and 
supporting affidavit averred that pe¬ 
titioner was prevented from filing ap¬ 


plication for intervention at any ear¬ 
lier date by action of plaintiffs in 
wrongfully causing petitioner to be 
incarcerated in a mental institution, 
and there was no showing to refute 
such averment, application reflected 
due diligence. 

U.S.—Clark v, Sandusky. C.A.I11., 205 
P.2d 915. 

6. U.S.—Cameron v. President and 
Fellows of Harvard College, C.C.A, 
R.I., 167 F.2d 993. 

7. U.S.—U. S. V. Wilhelm Reich 
Foundation, D.C.Me., 17 F.R.D. 96, 
affirmed, C.A., Baker v, U, S., 221 
F.2d 967, certiorari denied 76 S.Ct, 
82, 360 U.S. 842, 100 L.Ed. 760. 

8. U.S.—Woburn Degreasing Co. of 
New Jersey v. Spencer Kellogg & 
Sons, D.C.N.T., 3 F.R.D. 7. 

Test of prejudice or unfairness to 
original parties 

Where there is right to Intervene 
as distinguished from permissive 
privilege to intervene, timeliness of 
application must be determined, not 
merely by desire to reduce number 
of litigants or by mere lapse of time, 
but by test of prejudice or unfair¬ 
ness to interests of opposing party 
arising within period between filing 
of complaint, or counterclaims and 
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time application for intervention is 
made. 

U.S.—Tennessee Coal, Iron & R. Co. 
V. Muscoda Local 123, Etc., D.C. 
Ala., 5 F.R.D. 174. 

9. U.S.—Tatem v. Southern Transp. 
Co., D.C.Pa., 5 F.R.D. 36. 

10. U.S.—^White V, Hanson, C.C.A 
Okl., 126 F.2d 669. 

11. U.S.~U. S. V. Wilhelm Reich 
Foundation, D.C.Me., 17 P.R.D. 96, 
affirmed, C.A., Baker v. U. S., 221 
F.2d 957, certiorari denied 76 S.Ct. 
82, 360 U.S. 842, 100 L.Ed. 750. 

12. U.S.—U. S. V. Wilhelm Reich 
Foundation, D.C.Me., 17 F.R.D. 96, 
affirmed, C.A., Baker v. U. S., 221 
F.2d 967, certiorari denied 76 S.Ct. 
82, 360 U.S. 842, 100 L.Ed. 750. 

13. U.S.—Cameron v. President and 
Fellows of Harvard College, C.C.A. 
R.I., 167 F.2d 993. 

14. U.S.—^Hartley Pen Co. v. Llndy 
Pen Co., D.C.Cal., 16 F.R.D. 141— 
Shipley v. Pittsburgh & L. E. R. 
Co., D.C.Pa., 7 P.R.D. 744—Lock- 
wood V. Hercules Powder Co., D.C. 
Mo., 7 P.R.D. 24. 

15. U.S.—Pure Oil Co. v, Ross, C.A. 

Ill., 170 F.2d 661. 

16. U.S.—Lockwood v. Hercules 
Powder Co., D.C.Mo., 7 P.R.D. 24. 
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been said to be the generally accepted rule that 
normally an application to intervene will not be 
allowed once the trial has begun or is about to 
begin.i7 

After abatement or dismissal of main suit. Since, 
as stated supra § 129, intervention presupposes the 
actual pendency of a lawsuit, and there can be no 
intervention if there is no pending lawsuit, there 
can be no intervention in a suit after that suit has 
abated,or has been finally dismissed and an 
application to intervene after dismissal of the case 
by a written opinion may be denied as not timely, 
even though a motion for a rehearing is under con¬ 
sideration 20 

Subsequent application to intervene, A person 
who has intervened in a suit once as a matter of 
right and has voluntarily dismissed the intervention, 
may be denied the privilege of intervening a second 
time to assert the same cause of action which was 
pleaded in the first intervention, and the denial may 
be on the ground that the application to intervene 
a second time is not timely .21 

Court order specifying time for intervention. 
In an action or proceeding where the court recog¬ 


nizes that there are persons who are likely to in¬ 
tervene, the court may, by order, specify the pe¬ 
riod of time in which applications to intervene will 
be allowed, -22 and if the court exercises sound ju¬ 
dicial discretion and fixes a reasonable time within 
which applications for intervention must be filed, it 
may decline to permit intervention after that time 
has expired.23 However, there may be circumstanc¬ 
es that will warrant the allowance of intervention 
even after the expiration of the period so provid- 
ed.24 

Prior to the Federal Rules of Civil Procedure, in 
a suit in equity the time in which an application to 
intervene could be made was controlled by Equity 
Rule 37, which provided that intervention could be 
permitted at any time.25 

§ 141. - After Judgment or Decree 

Intervention may be allowed after final Judgment 
where it is sought as a matter of legal right or where It 
is necessary to preserve some legal right which cannot 
otherwise be protected. 

It has been stated that intervention after a judg¬ 
ment or decree in the main action is not usually al- 


17. U.S.—^Unlon Nat. Bank of 
Youngstown, Ohio, v. Superior Steel 
Corp., D.C.Pa., 9 F.R.D. 124—Ten¬ 
nessee Coal, Iron & R. Co. v. Mus- 
coda Local 123, Etc., D.C.Ala., 5 F. 
R.D. 174. 

18. XT.S.—Bantel v. McGrath, C.Al. 
Colo., 215 F.2d 297. 

19. Blsmlssal for failure to suhstl- 
tute 

Under Federal Rule providing that 
court may within two years after 
death of party order substitution of 
proper parties on motion by succes¬ 
sors of deceased party or by any par¬ 
ty and shall dismiss action If sub¬ 
stitution Is not made within two 
years, third party could not be ad¬ 
mitted as intervenor in suit which 
was necessarily dismissed because no 
motion was made within two-year pe¬ 
riod. 

U.S.—Hofheimer v. Mclntee, C.A.I11., 
179 F.2d 789, certiorari denied 
Johnston v. Mclntee, 71 S.Ct. 47, 
340 U.S. 817, 95 L.Ed. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S. 
885, 96 L.Ed. 642. 

20. U.S.—^Mullins v. Be Sota Securi¬ 
ties Co., D.C.La., 2 F.R.D. 502, ap¬ 
peal dismissed, C.C.A., 136 F.2d 
55. 

21. Application after withdrawal 
Where person intervened once as 

a matter of right and then volun¬ 
tarily withdrew and took no further 
action, retiring to a position behind 
the curtain, so to speak, and re¬ 
mained there during the trial and 


for a substantial period thereafter, 
in view of the fact that as a result 
of the withdrawal the court withheld 
from the Jury evidence which other¬ 
wise would have been admitted, and 
in view of the fact that in the opin¬ 
ion of the trial Judge the outcome 
of the trial might have been differ¬ 
ent if the intervention had not been 
dismissed, it could not be said that 
the application to intervene a sec¬ 
ond time was timely. 

U.S.—^Kelley v. Summers, C.A.Kan., 
210 F.2d 666. 

22. U.S.—^Barrett v. National Mal¬ 
leable & Steel Castings Co., D.C.Pa., 
68 F.Supp. 410. 

Shipley v. Pittsburgh & L. E. R. 
Co., D.C.Pa., 7 P.R.D. 744—Shipley 
V. Pittsburgh & L. E. R. Co., D.C. 
Pa., 7 F.R.D. 33—Tennessee Coal, 
Iron & R. Co. v. Muscoda Local 123, 
Etc., D.CA.la., 6 P.R.D. 174. 

23. Abuse of discretion to extend 
time 

U.S.—Shipley r, Pittsburgh & L. E. 
R. Co., D.C.Pa., 7 F.R.D. 744. 

24. TTnexpected delay of litigation 
Where subsequent to entry of or¬ 
der specifying period of time in which 
intervention would be allowed there 
was an unexpected delay in litiga¬ 
tion caused by appeals on other 
phases of case, and it was recognized 
that it would be improvident to re¬ 
quire submission of petitions to in¬ 
tervene during this interim since they 
might be useless if appeals were de¬ 
cided adversely to trial court’s de¬ 
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cision on basic issues, order specify¬ 
ing time for intervention should have 
been modified after determination of 
appeals, and further time allowed for 
intervention. 

U.S.—Tennessee Coal, Iron & R, Co. 
V. Muscoda Local 123, Etc., D.C. 
Ala., 6 F.R.D. 174. 

25. U.S.—^U. S. Casualty Co. v. Tay¬ 
lor, C.C.A.S.C., 64 P.2d 521, certio¬ 
rari denied Taylor v. U. S. Casu¬ 
alty Co., 64 S.Ct. 66, 290 U.S. 639, 
78 L.Ed. 555. 

Rogers v. Hill, D.C.N.Y.. 34 F. 
Supp. 358. 

Denial of Intervention after final 
Judgment 

In a case where the petition to in¬ 
tervene was filed prior to the effec¬ 
tive date of the Federal Rules of Civ¬ 
il Procedure the court stated: “It 
cannot be said that petitioner’s peti¬ 
tion to intervene was timely; and 
in our opinion it would be a misap¬ 
plication of the rule permitting in¬ 
tervention to allow petitioner to in¬ 
tervene after final Judgment to upset 
an order of the court of which he had 
actual notice more than two years 
prior to final Judgment, and, espe¬ 
cially so, when it appears that he 
had accepted the benefits of the order 
with full knowledge of, and acquies¬ 
cence in, that portion of the order of 
which he now complains.” 

U.S.—^Lackner v. Illinois Bell Tele¬ 
phone Co., C.C.A.I11., Ill F.2d 136, 
139, certiorari denied 61 S.Ct. 27, 
311 U.S. 652, 86 L.Ed. 417. 
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lowed,26 or if it is allowed, it is only where there 
has been a strong showing by the applicant.27 How¬ 
ever, the courts generally recognize that where 
intervention is sought as a matter of legal right 
rather than permissively, it may be allowed even 
after final judgment, 2 8 and an application to inter¬ 
vene may be timely even though made after execu¬ 
tion has issued .22 

Intervention after the entry of final judgment may 
be allowed where it is necessary to preserve some 
right which cannot otherwise be protected,^® and 
intervention after the entry of judgment may be 
permitted to members of the class in whose behalf 
the action was originally filed, even though such 
intervenors were not specifically named parties in 
the original action.21 Intervention after judgment 
may be allowed where the intervention is for the 
purpose of prosecuting an appeal,22 permissive 
intervention after judgment and after the determi¬ 
nation of an appeal may be denied where the purpose 
of the intervention is to present on a second appeal 
certain basic legal principles which intervenor con¬ 


tends were overlooked on the original appeal .22 

Former Equity Rule, Under the former Equity 
Rule 37, it was held that intervention was per¬ 
mitted after a final decree when it was necessary to 
preserve some right which could not otherwise 
be protected.24 

§ 142. Procedure for Intervention 

The procedure to be followed to Intervene !n a pro¬ 
ceeding pending in a federal court is such as Is pre¬ 
scribed by the Federal Rules of Civil Procedure; it is 
generally necessary that there be a motion to Intervene, 
and that It be accompanied by a pleading setting forth 
the claim or defense for which the Intervention is sought. 

Rule 24 (c) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., requires that a person desiring 
to intervene in an action or proceeding shall serve 
a motion to intervene upon all parties affected there¬ 
by, and such motion shall state the grounds therefor 
and shall be accompanied by a pleading setting 
forth the claim or defense for which the interven¬ 
tion is sought.25 A person desiring to intervene 
in an action pending in a federal court must comply 


26. U.S.—Hurd v. Illinois Bell Tel. 
Co, C.AI11., 234 F.2d 942, certio¬ 
rari denied Seybold v. Western 
Elec. Co., 77 S.Ct 216, 362 U.S. 918. 
1 Ii.Ed.2d 124, rehearing denied 77 
S.Ct. 862, 362 U.S. 977, 1 L,.Ed.2d 
329—American Braice Shoe & Foun¬ 
dry Co. V. Interborough Rapid 
Transit Co., C.CwA.N.T., 112 F,2d 
669. 

Lockwood V. Hercules Powder 
Co., D.C.MO., 7 F.R.D. 24. 
Settlement of main action 
Where decree in main action rati¬ 
fied a settlement of employee's 
claims, and provided that its entry 
was without prejudice to the rights 
of other employees' petitions for in¬ 
tervention, the timeliness of such 
petitions for intervention was not 
increased by the settlement. 

U.S.—Tennessee Coal, Iron & R. Co. 
V. Muscoda Local 123, Etc., D.C. 
Ala., 6 F.R.D. 174. 

After Judgment by reviewing court 
A petition to intervene Is address¬ 
ed to the sound discretion of the 
court and especially so where the 
petition comes after judgment has 
been entered by the reviewing court. 
D.C.—Clackamas County, Or. v. Mc¬ 
Kay, 219 F.2d 479, 94 U.S.App.D.C. 
108, vacated on other grounds 76 S. 
Ct. 599, 349 U.S. 909, 99 L.Bd. 1244, 
rehearing denied 76 S.Ct 770, 349 
U.S. 934, 99 L.Ed. 1264. 

27. U.S.—Hurd v. Illinois Bell Tel. 
Co., C.A.I11., 234 F.2d 942, certio¬ 
rari denied Seybold v. Western 
Elec. Co., 77 S.Ct. 216, 362 U.S. 918, 
1 L.Ed.2d 124, rehearing denied 
77 S.Ct. 362, 352 U.S. 977. 1 L.Ed.2d 
329. 


U. S. V. Wilhelm Reich Founda¬ 
tion, D.C.Me., 17 F.R.D. 96, affirmed, 
C.A., Baker v. U. S., 221 F.2d 967, 
certiorari denied 76 S.Ct. 82, 350 
U.S. 842, 100 L.Bd. 750. 

28. U.S.—Cuthlll V. Ortman-Miller 
Mach. Co., C.A.Ind., 216 F.2d 336— 
Pellegrino v. Nesbit, C.A.Cal., 203 
P.2d 463, 37 A.L.R.2d 1296. 

D.C.—^Wolpe V. Poretsky, 144 P.2d 
605, 79 U.S.App.D.C. 141, certiorari 
denied 66 S.Ct. 190, 823 U.S. 777, 
89 L.Ed. 621. 

29. Intervention to reach funds in 
custody of court 

U.S.—^Marx v. Maddrey, D.C.N.C., 106 
F.Supp. 635. 

30. U.S.—Cuthill V. Ortman-Miller 
Mach. Co., CJL.Ind., 216 F.2d 336 
—^Pellegrino v. Nesbit, C.A.Cal., 203 
F.2d 463, 37 A.L.R.2d 1296. 

D.C.—Wolpe V. Poretsky, 144 P.2d 
605, 79 U.S.App.D.C. 141, certiorari 
denied 65 S.Ct. 190, 323 U.S. 777, 
89 L.Ed. 621. 

31. U.S.—System Federation No. 91, 
Railway Employes' Dept., Ameri¬ 
can Federation of Labor v. Reed, 
180 F.2d 991. 

Wilson V. City of Paducah, D.C. 
Ky., 100 F.Supp. 116. 
intervenor may rely on plaintiff’s 
lack of laches 

One of a class for whom a class 
suit has been brought, and who in¬ 
tervenes therein, may rely on plain¬ 
tiff's lack of laches when time comes 
for proving his claim, irrespective 
of ground on which class suit is sus¬ 
tained. 

U.S.—York V. Guaranty Trust Co. of 
New York, C.C.A.N.Y., 143 F.2d 
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603, reversed on other grounds 65 
S.Ct. 1464, 326 U.S. 99, 89 L.Ed. 
2079, 160 A.L.R. 1231, rehearing de¬ 
nied 66 S.Ct. 7, 326 U.S. 806, 90 L. 
Ed. 491. 

32. U.S.—Pellegrino v. Nesbit, C.A. 
Cal., 203 P.2d 463, 37 A.L.R.2d 
1296. 

D.C.—Wolpe V. Poretsky, 144 P.2d 
505, 79 U.S.App.D.C. 141, certiorari 
denied 65 S.Ct. 190, 323 U.S. 777, 89 
L.Ed. 621. 

33. U.S.—Allen v. County School Bd. 
of Prince Edward County, D.C.Va., 
164 F.Supp. 786. 

34. U.S.—U. S. Casualty Co. v. Tay¬ 
lor, C.C.A.S.C., 64 F.2d 621, cer¬ 
tiorari denied Taylor v. U. S. Cas¬ 
ualty Co., 64 S.Ct. 66, 290 U.S. 639, 
78 L.Bd. 665. 

Rogers v. Hill, D.C.N.Y.. 34 F. 
Supp. 368. 

35. U.S.—International Brotherhood 
of Teamsters, Chauffeurs, Stable¬ 
men and Helpers of America, Lo¬ 
cal Union No. 623 of Tulsa Okla¬ 
homa V. Keystone Freight Lines, 

C. C.A.Okl., 123 F.2d 326—Miami 
County Nat. Bank of Paola, Kan. 
V. Bancroft, C.C.A.Kan., 121 F.2d 
921. 

Shurtz V. Foster & Klelser Co., 

D. aCal., 29 F.Supp. 162. 

Cowan V. Tipton, D.C.Tenn., 1 F. 
R.D. 694. 

Purpose 

(1) The purpose of such is to en¬ 
able the court to determine whether 
applicant has the right to Intervene 
and, if not, whether permissive in¬ 
tervention should be granted. 

U.S.—^Miami County Nat. Bank of 


35A C.J.S.—15 
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with the procedure prescribed by this Rule,36 and 
with such other provisions of the Rules as may ap¬ 
ply, such as Rule 4 (c) relating to service of proc¬ 
ess,3 7 and Rule 5 (a) relating to the service of plead¬ 
ings and other papers.38 However, a strict and 
literal compliance wdth the provisions of Rule 24 
(c) is not always required,39 and the failure of an 
applicant for intervention to comply with the re¬ 
quirements of the Rule may be subject to correction 
by a supplemental motion which does comply with 
the formalities required by the Rule.^O 

Since it is necessary that the court act on the mo¬ 
tion to intervene, as stated infra § 143, it follows 
that a person desiring to intervene cannot become 
an intervening party merely by virtue of his own 
motion,whether his right to become such party is 
conditional or unconditional.^^ In view of the pro¬ 
vision of Rule 21 that “parties may be dropped or 
added by order of the court on motion of any party 
or of its own initiative at any stage of the action 
and on such terms as are just,’’ it has been held that 
the court may, of its own motion, permit additional 


persons to be added to a suit as parties without re¬ 
quiring that such persons move to intervene,43 but 
in authorizing intervention by such persons without 
the necessity of filing a motion, the court may re¬ 
quire that they file such pleadings as are essential to 
comply with Rule 24 (c) and other pertinent provi¬ 
sions of the Rules.44 The court may consider on its 
own motion the right of a person to intervene, al¬ 
though the question was not raised by the parties.45 

Under Rule 24 (c), an application to intervene is 
defective if it is unaccompanied by a proposed plead- 
ing,46 but where a person seeks to intervene as 
plaintiff, and expressly adopts the original complaint, 
it is not necessary that the moving papers be accom¬ 
panied by a copy of the original complaint.47 

On a petition to intervene the question is whether 
a well-pleaded defense or claim is asserted.43 For 
the purposes of a motion to intervene, all allegations 
in the pleading, which the intervenor proposes to 
serve when made a party to the action, must be 
deemed to be true,49 that is, the defense or claim 


Paola, Kan., v. Bancroft, C.C.A. 
Kan., 121 F.2d 921. 

(2) Another purpose of such rule 
is to Inform parties agralnst whom 
some right is asserted or relief 
sought, so that they may be heard 
before the court passes on the ap¬ 
plication. 

U.S.—International Brotherhood of 
Teamsters, ChaufCeurs, Stablemen 
and Helpers of America, Local Un¬ 
ion No. 523, of Tulsa, Okl., v. Key¬ 
stone Freight Lines, C.C,A.Okl., 
123 F.2d 326. 

Bole 65, relating to injunctions, 
has been held not to excuse a labor 
union, desiring to intervene, from 
the necessity of giving such notice 
as Is contemplated by Rule 24(c). 
U.S.—^Keystone Freight Lines v. 
Pratt Thomas Truck Line, D.C. 
Okl., 37 F.Supp. 635. 

36. U.S.—Hunter v. Atchison, T. & 

S. F. By. Co., C.A.I11., 171 P.2d 594, 
certiorari denied 69 S.Ct. 1157, 337 
U.S. 916, 93 L.Ed. 1726—Interna¬ 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers 
of America, Local Union No. 523 of 
Tulsa, Oklahoma v. Keystone 
Freight Lines, C.CA.Okl., 123 F.2d 
326—Miami County Nat. Bank of 
Paola, Kan., v. Bancroft, C.C.A. 
Kan., 121 P.2d 921. 

Buck V. Spray Cotton Mills, D. 
C.N.C., 120 F.Supp. 944—^Keystone 
Freight Lines v. Pratt Thomas 
Truck Line, D.C.Okl., 87 F.Supp. 
635. 

Cowan V. Tipton, D.C.Tenn., 1 F. 
B.D. 694. 

37. U.S.—^Ruck V. Spray Cotton 
Mills, D.C.N.C., 120 F.Supp. 944. 


38. U.S.—Simms v. Andrews, C.C.A. 
Okl., 118 P.2d 803. 

Ruck V. Spray Cotton Mills, D. 
C.N.C., 120 F.Supp. 944. 

39. Participation in proceedings for 
intervention 

In exercise of discretion, court may 
allow intervention although no no¬ 
tice of application to Intervene was 
served on one of parties, where par¬ 
ty not served appeared in matter and 
contested applicant’s motion to inter¬ 
vene and intervention was granted 
only after a hearing. 

U.S.—Simms v. Andrews, C.C.A.Okl., 
118 F.2d 803. 

Defendants not affected 
Where plaintiff sought mandatory 
injunction against defendants to 
compel them to resume business re¬ 
lations with plaintiff, labor union 
which asked for no relief against de¬ 
fendants in its pleading of interven¬ 
tion, but sought only to protect it¬ 
self and its members against injunc¬ 
tion which would affect them, could 
not be denied the right to intervene 
because it failed to serve a copy of 
its motion for Intervention on de¬ 
fendants since they were not affect¬ 
ed thereby. 

U.S.—^International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America, Local Un¬ 
ion No. 623, of Tulsa, Okl., v. Key¬ 
stone Freight Lines, C.C.A.Okl., 123 
F.2d 326. 

40. U.S.—U. S. V. 1,830.62 Acres of 
Land in Botetourt County, D.C.Va., 
51 F.Supp. 158. 

41. U.S.—Cowan v. Tipton, D.C. 
Tenn., 1 F.R.D. 694. 
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42. U.S.—Cowan v. Tipton, supra. 

43. U.S.—^Fuller v. American Mach. 
& Foundry Co., D.C.N.Y., 95 F. 
Supp. 764. 

44. U S.—^Puller v. American Mach. 
& Foundry Co., supra. 

45. U.S.—Tolliver v. Cudahy Pack¬ 
ing Co., D.C.Tenn., 39 F.Supp. 337. 

46. U.S.—^Kentucky Home Mut. Life 
Ins. Co. V, Duling, C.A.Tenn., 190 
F.2d 797. 

Mullins V. De Soto Securities Co., 
DC.La., 2 F.R.D. 502, appeal dis¬ 
missed, C.C.A., 136 F.2d 55. 
Comhlxilng motion, to dismiss 
An intervener may combine a mo¬ 
tion to dismiss the complaint with 
his motion to intervene. 

U.S.—Minneapolis-Honeywell Regula¬ 
tor Co. v. Thermoco Inc., C.C.A.N. 

T., 116 P.2d 845. 

XTuder Diitiity Buie 37 

Prior to adoption of Federal Rules 
of Civil Procedure, where interven¬ 
tion was sought under Equity Rule 
37, a person seeking to Intervene was 
required to file some formal plead¬ 
ing in addition to motion to inter¬ 
vene. 

U.S.—^Rhlnehart v. Victor Talking 
Mach. Co., D.C.N.J., 261 F. 646. 

47. U.S.—Dalva v. Bailey, D.CJN’.T., 
158 F.Supp. 204. 

48. U.S.—Clark v. Sandusky, C.Al. 
Ill., 205 F.2d 916. 

Otis Elevator Co. v. Standard 
Const. Co., D.C.Minn., 10 P.R.D. 
404. 

49. U.S.—'Kaufman v. Wolfson, D.C. 
N.T., 137 F.Supp. 479—Shipley v. 
Pittsburgh & L. E. R. Co., D.C.Pa., 
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is assumed to be true,®® at least in the absence of 
sham, frivolity, or other similar objections.®^ On 
a motion to intervene, the merits of the defense or 
claim are not to be determined,®2 and the court is 
not concerned with the substantiality of the claim 53 
Issues of law and fact raised by the petition should 
not be disposed of on the motion, but should await 
a trial on the merits.®^ 

On a petition to intervene, a valid cause of action 
or defense must be pleaded,®® and if a valid cause 
of action is pleaded on intervention, it is sufficient 
against a motion to dismiss.®® A general allegation 
may be sufficient on a motion to intervene.®^ Where 
the facts alleged in support of a motion to intervene 
are irrelevant to the issue presented in the main ac¬ 
tion, intervention should not be permitted.®® The 
court should be liberal in determining whether a 


valid cause of action or defense has been pleaded,®® 
and should be as liberal as it is on dismissal mo¬ 
tions,®® for the ruling determines whether the claim 
or defense can be litigated and justice sought.®^ 

A person desiring to intervene in an action pend¬ 
ing in a federal court has the burden of establishing 
his right to participate in the litigation,®3 and it has 
been stated that he should be permitted to appear 
and show the nature and sufficiency of his interest 
in the litigation which he contends entitles him to 
intervene.®® The fact that a petition to intervene 
seeking to add new parties defendant does not state 
the citizenship of the proposed intervenors does 
not justify denial of the petition.®^ However, a 
person will be permitted to intervene only if, on 
his allegations and the facts established, there is 
prima facie merit in his claim,®® and where an in- 


68 F.Supp. 396, modiAed on other 
grounds 70 F.Supp. 870. 

50. U.S.—Clark v. Sandusky, C.A. 
Ill., 205 F 2d 915. 

Otis Elevator Co. v. Standard 
Const. Co., D.CMlnn., 10 F.R.D. 404. 
Trader former Xi^tilty Buie 37, at 
a hearing on a petition for interven¬ 
tion, the well-pleaded allegations of 
the petition were taken as true. 

U.S.—^Atlantic Refining Co. v. Port 
Lobos Petroleum Corporation, D.C. 
Del., 280 F. 934. 

51. U.S,—Clark v. Sandusky, C.A. 
Ill, 205 F.2d 916. 

Otis Elevator Co. v. Standard 
Const. Co., D.C.Minn., 10 F.R.D. 
404. 

52. U.S.—Clark v. Sandusky, C.A. 
Ill., 206 F.2c 916. 

Otis Elevator Co. v. Standard 
Const. Co., D.C.Minn., 10 F.R.D. 
404. 

53. Standing to make claim 

On motion to intervene, court is 
not concerned with substantiality of 
claim, sole question being whether 
there is standing to make claim. 
U.S.—Missouri-Kansas Pipe Line Co. 
v. U. S., Del., 61 S.Ct. 666, 312 U.S. 
602, 85 L.Bd. 976. 

U. S. V. Bearing Distributors Co., 
D.C.MO., 18 F.R.D. 228. 

D.C.—^U. S. V. U. S. Gypsum Compa¬ 
ny, D.C., 124 F.Supp. 573. 
Substantiation of olaim 

(1) A person seeking to intervene 
is not required to substantiate his 
allegations. 

U.S.—Dalva v. Bailey, D.C.N.Y., 158 
F.Supp. 204—^Kaufman v. Wolfson, 
D.C.N.Y., 137 F.Supp. 479. 

(2) Whether claim on which peti¬ 
tion for Intervention is based can be 
later sustained by proof, if issue is 
taken with it, is not before court at 
time petition is died. 


U.S—^Wilson V. City of Paducah, D. 
CKy., 100 F.Supp. 116. 

54. U.S.—Markovic v. National City 
Bank of N. Y., D.C.N.Y., 12 F.R.D 
175. 

Becislon turns on sufSLclenoy of claim 
Decision on a motion to intervene 
turns on sufficiency of the claim as¬ 
serted in the complaint, and an issue 
which is in the nature of a defense 
may not be considered. 

U.S.—Dalva v. Bailey, D.C.N.Y.. 158 
F.Supp. 204. 

55. U.S.—^Federal Home Loan Bank 
of San Francisco v. Long Beach 
Federal Sav, & Loan Ass'n, D.C. 
Cal., 122 F.Supp. 401—Shurtz v. 
Foster & Kleiser Co., D.C.Cal., 29 
F.Supp. 162. 

Otis Elevator Co. v. Standard 
Const. Co., D.C.Minn., 10 F.R.D. 
404. 

Contractor 

In action against city to cancel 
contract for purchase of waterworks 
bonds, question of intervention of 
contractors employed by city to 
build waterworks system, as a mat¬ 
ter of right, or by permission of 
court, has been held to depend on 
whether intervening petitions state 
causes of action against complainant. 
U.S.—Babcock v. Town of Erlanger, 
D.C.Ky., 84 F.Supp. 293. 

56. U.S.—Whltmer v. Atchison, T. & 
S. F. Ry. Co., D.C.MO., 82 F.Supp. 
914. 

Motion to amend intervention 

A motion to amend an intervention, 
filed without leave of court, may be 
stricken. 

U.S.—^May v. Moss, C.A.Ark., 212 F.2d 
400. 

57. Agency 

Although applicant for Interven¬ 
tion merely alleged that relationship 
existing with defendant was one of 
agency, and did not refer to acts on 
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which agency was based, such gener¬ 
al allegation was sufficient. 

U.S.—Otis Elevator Co. v. Standard 
Const. Co., D.C.Minn., 10 F.R.D. 
404. 

58. U.S.—Hirshhorn v. Mine Safety 
Appliances Co., CA..Pa., 193 F.2d 
489. 

59. U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., D.C.Minn., 10 F.R. 
D. 404. 

60. Similar effect of rulings 

In both situations, that is, on mo¬ 
tion to intervene and on motion to 
dismiss, effect of ruling is same, so 
that statement that there is no jus¬ 
tification for dismissing a complaint 
for insufficiency of statement unless 
it appears to a certainty that plain¬ 
tiff would be entitled to no relief un¬ 
der any state of facts which could be 
proved in support of claim. Is equally 
applicable to a motion to intervene 
as it is to a motion to dismiss. 

U.S.—Otis Elevator Co. v. Standard 
Const. Co., supra. 

61. U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., supra. 

62. U.S.—^Wright v. The Praetorians, 
D.C.Tex., 63 F.Supp. 839, affirmed, 
C.C.A., 152 F.2d 856. 

63. U.S.—^First State Bank of Char¬ 
iton, Iowa, V. Citizens State Bank 
of Thedford, Thomas County, DC. 
Neb., 10 F.R.D. 424. 

64. U.S.—^Pyle-National Co. v. Amos, 
C.A.I11., 172 F.2d 425. 

U. S. V. Borax, 11,020 Bags, D.C. 
N.Y., 137 F.Supp. 216. 

65. U.S.—^Marx v. Maddrey, D.C.N. 
C., 106 F.Supp. 535. 

liberal view not to be encouraged 
*'There is a general practice in this 
and other Federal Courts to take a 
liberal view towards motions to in¬ 
tervene, upon the apparent assump¬ 
tion that no substantial harm results 
from the granting of such motions. 
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tervenor’s rights are dependent on the right of 
plaintiff to recover in the main action, and where 
it is established that plaintiff has no right to re¬ 
cover, intervention may be denied.^® In the ap¬ 
plication of this principal it has been held that where 
an injured employee who has received workmen’s 
compensation brings an action against a third per¬ 
son whose alleged negligence was the cause of the 
injury, the compensation insurer, claiming an inter¬ 
est in the suit by way of subrogation, will not be 
permitted to intervene if the employee’s action is 
barred by a statute of limitations.®*^ 

Consideration of pleading. In ruling on the ques¬ 
tion as to whether an intervention should be per¬ 
mitted, the court may consider applicant’s intended 
pleading,®® and the pleading accompanying the mo¬ 
tion to intervene should set up the interests of in- 
tervenor just as in an original bill.®® 

Consistency of claims by intervening parties. 
Under Federal Rules of Civil Procedure, Rule 8 (e), 
28 U.S.C.A., authorizing a party to state as many 
separate claims or defenses as he may have, regard¬ 
less of consistency, the mere fact that claims set up 
by intervening defendants are not wholly consistent 
with each other is immaterial,*^® and it may do this 


although the intervention is sought under Rule 24 
(a) (1) as a matter of absolute right, and under a 
statute granting the United States an unconditional 
right to intervene.*^ ^ 

Subsequent applications to intervene. After a 
motion to intervene has been denied in the district 
court, and denied with prejudice to renew it, and 
the order of denial has been affirmed in the court 
of appeals, such an order constitutes the rule of 
the case in this respect,*^2 and it follows that on a 
subsequent petition to intervene by the same appli¬ 
cant, the court may consider only circumstances 
■which have arisen since the date of the order deny¬ 
ing the first petition,*^® and if the circumstances 
arising since the original application are not suffi¬ 
cient to warrant intervention, the second application 
should be denied.*^^ 

Notice to persons to intervene. Since in a class 
suit brought under the Federal Rules of Civil Pro¬ 
cedure, Rule 23 (a) (3), 28 U.S.C.A., nonappearing 
parties are not bound by the judgment rendered, 
as stated supra § 75, it has been held that where 
plaintiffs have brought a class action, and after 
the court has found against defendant, appropriate 
action may be taken to notify those constituting the 
class for whom the suit was brought to intervene.*'® 


It is apparently felt that If the In¬ 
tervener does not have a substantial 
right or interest in the proceedings, 
the ultimate disposition of the case 
will eliminate him without injury 
to the principal parties. This Court 
feels, however, that petitions or mo¬ 
tions to Intervene should be carefully 
scrutinized and granted only in cas¬ 
es in which there is either a legal 
right to intervene or in cases in 
which the motion definitely estab¬ 
lishes that the petitioner has some 
interest or right which will not be 
adequately protected or enforced un¬ 
less intervention is granted.” 

D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerclales, S. A., v. McGrath, 
D.C.. 90 F.Supp. 1011, 1012, affirmed 
188 P.2d 1017, 88 U.S.App D.C. 296. 
reversed on other grounds 72 S.Ct. 
611, 343 U.S. 156, 96 L.Ed. 853. 

66. U.S.—Coffman v. Southern Coal 
Co., D.CA.rk., 52 P.Supp. 351. 

67. U.S.—^Hutto V. Benson, D.C. 
Tenn., 110 P Supp. 356, reversed on 
other grounds, CA.., 212 P.2d 349, 
certiorari denied 75 S.Ct. 52, 348 
U.S. 831, 99 L.Ed. 665. 

68. U.S.—^Bromley v. Sobol, D.C. 
Colo, 101 F.Supp. 116, appeal dis¬ 
missed, C.A.. 198 F.2d 267. 

69. U.S.—Babcock v. Town of 
Erlanger, D.C.Ky., 34 P.Supp. 293. 

70. U.S.—^U. S. to Use and for Ben¬ 


efit of Poster Wheeler Corporation 
V. American Surety Co. of New 
York, D.C.N.T., 25 P.Supp. 700. 
Supporting constitutionality of stat- 
ute 

The Intervention of the federal 
government in action in which con¬ 
stitutionality of a federal statute 
had been drawn into question has 
been limited to presenting evidence 
and arguments in support of the 
constitutionality of such statute. 

U.S.—Smolowe v. Delendo Corpora¬ 
tion, D.C.N.T., 36 P.Supp. 790. 
Error In certification 

"Where district judge’s certifica¬ 
tion to attorney general erroneously 
stated that question of constitution¬ 
ality was addressed to entire stat¬ 
ute, whereas intention was to re¬ 
fer to only one subdivision of the 
statute, district court may treat the 
government’s motion for order of 
intervention as though original cer¬ 
tification was based on such subdivi¬ 
sion, and the error could formally be 
cured by a subsequent order. 

U.S.—Smolowe v. Delendo Corpora¬ 
tion, supra. 

Issues Involved in case 

"Where road commission wanted to 
intervene to obtain declaratory judg¬ 
ment against United States Secretary 
of Labor, but government had not 
consented to such a suit, commis¬ 
sion would be permitted to intervene 
but intervenor would be limited to is¬ 
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sues involved in main suit, and would 
be prohibited from broadening such 
issues to convert case into declara¬ 
tory judgment action. 

U.S.—Mitchell v. Singstad, D.C.Md., 
23 P.R.D. 62. 

71. U.S.—Smolowe v. Delendo Cor¬ 
poration, D.C.N.T., 36 P.Supp. 790. 

72. U.S.—Hirshhorn v. Mines Safety 
Appliances Co., D.C.Pa., 101 F. 
Supp. 649, affirmed, C.A., 193 P.2d 
489. 

73. U.S.—^Hirshhorn v. Mines Safety 
Appliances Co., supra. 

74. U.S.—Hirshhorn v. Mines Safety 
Appliances Co., supra. 

75. Circularizing class authorized 
Plaintiffs may properly circularize 

persons constituting class to ask that 
they Intervene in suit. 

U.S.—York V. Guaranty Trust Co.. 
C.C.A.N.Y., 143 P.2d 603, reversed 
on other grounds, 65 S.Ct. 1464, 226 
U.S. 99, 89 D.Ed. 2079, 160 A.LR. 
1231, rehearing denied 66 S.Ct. 7, 
826 U.S. 806, 90 L.Ed. 491. 

Identity of persons in class 
Where names and addresses of per¬ 
sons constituting class were known 
to defendant but not known to plain¬ 
tiff, defendant would not be required 
to furnish names and addresses, or to 
circularize such persons to notify 
them to intervene in action. 

U.S.—Hormel v. U. S., D.C.N.Y., 17 
P.R.D. 303. 
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Limiting purpose of intervention. In granting a 
motion to intervene, the court may restrict the scope 
of the intervention and permit it only for a limited 
purposed® 

§ 143. -Necessity That Court Act on 

Motion 

The court must act on a motion to intervene and 
make an order reciting Its action. 

When an applicant for intervention files the re¬ 
quired motion, the court must act on the motion and 
make an order reciting its action.'^? Where the 
circumstances so warrant the court may properly 
dismiss'^8 or deny^s the motion, and denial of a 
motion to intervene may be with reservation to all 
parties, including applicant for intervention, of their 
rights to proceed within the provisions of Rule 14 
(a).s® Denial of intervention may be with leave 
to file a brief amicus curiae.si 

In a proper case the court may decline to stay 
the granting of a motion to intervene to enable a 
party to the main action to examine the applicant for 
intervention concerning the circumstances surround¬ 
ing the making of the application.82 If a petition to 
intervene is to be denied on legal grounds, so that 


§ 142-144 

testimony and evidence in support of the motion 
would be futile, the court may properly deny an ap¬ 
plication made pursuant to Rule 43 (e) of the Fed¬ 
eral Rules of Civil Procedure to take testimony and 
present evidence in support of the motion to inter- 

vene.S2 

§ 144. Intervention in Suits Brought by or 
against Government 

In the exercise of Judicial discretion a federal court 
may deny Intervention In a suit brought by the govern¬ 
ment if the intervention would be likely to burden unduly 
the government and impair its control over the suit. 

A federal court, in the exercise of its judicial dis¬ 
cretion, may properly decline to allow permissive 
intervention in a suit brought by the government, 
and may deny intervention where it would inflict an 
additional and heavy burden on the government, 
and would impair its control over the proceeding.SS 
In view of the fact that federal statutes explicitly 
require that certain suits brought under the antitrust 
laws by the government shall be under the direction 
of the attorney general, intervention in such suits by 
private persons would be violative of the statutory 
policy where such intervention is opposed by the 
government, and, accordingly, intervention in such 


76. U,S.—Smolowe v. Delendo Cor¬ 
poration, D.CN.Y., 36 F.Supp. 790. 

To make motion 

Where Securities and Exchange 
Commission applied for leave to in¬ 
tervene, court could grant leave sole¬ 
ly for purpose of making a motion to 
stay action pending determination of 
proceedings before commission. 

U.S —^Palumbo v. Electric Bond & 
Share Co., D.C.N.T., 58 F.Supp. 356. 

77. U.S.—Cowan v. Tipton, D.C, 
Tenn., 1 F.R.D. 694. 

Determining whether movant neces¬ 
sary party 

The court in passing on a motion 
to intervene has duty to examine 
proposed answer to determine wheth¬ 
er or not answer contains facts 
which would make the movant a 
necessary party. 

U.S.—^Keystone Freight Lines v. 
Pratt Thomas Truck Line, D.C. 
Okl., 37 F.Supp. 636. 

78. U.S.—^Tesseyman v. Fisher, C.A. 
Cal., 231 P.2d 683. 

Tolliver v. Cudahy Packing Co., 
D.C.Tenn., 39 F.Supp. 337. 
Dismissal where no basis exists for 
intervention 

In action by United States for de¬ 
termination of rights under contract 
with local irrigation district, there 
was no basis for Intervention by the 
state, and state’s petition therefor 
was dismissed. 

U.S.—^U. S. V, Warmsprlngs Irr. Dist., 
D.C.Or., 38 F.Supp. 239. 


Striking answer and cross complaint 
Where person who sought to be¬ 
come an intervening party by filing 
an answer and cross complaint did 
not comply with Federal Rule with 
respect to conditions under which a 
person may become an intervening 
party, answer and cross complaint 
would be stricken from record on 
motions by parties in interest. 

U.S.—Cowan v. Tipton, D.C.Tenn., 1 
F.R.D. 694. 

79- U.S.—^I^Iack V. Passaic Nat. 
Bank & Trust Co., D.C.N.J., 160 F. 
Supp. 221. 

U. S. V. Bearing Distributors Co., 
D.C.MO., 18 F.R.D. 228. 

Discretion in denying application 
Under the circumstances In a par¬ 
ticular case it was held that the 
court exercised a sound discretion in 
denying an application for interven¬ 
tion where there was no compliance 
with the requirements of rule 24(c). 
U.S.—^Miami County Nat. Bank of 
Paola, Kan., v. Bancroft, C.CA- 
Kan., 121 P.2d 921. 

80. U.S.—^Elgin Co-op. Credit Ass’n 
V. American Emp. Ins. Co., D.C. 
Neb., 14 F.R.D. 414. 

Bringing in new parties under Rule 
14 (a) see supra §§ 117-127. 

81. U.S,—^Bisanz Bros., Inc. v. Chi- 
cago-Milwaukee-St. Paul & Pac. R. 
Co., D.C.Minn., 20 P.R.D. 363. 

82. U.S.—Breswick & Co. v. Briggs, 
D.C.N.T., 138 F.Supp. 747. 
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83. Applicability of Bnie 43(e) pro¬ 
cedure to petitioner 

In denying the request to take tes¬ 
timony and present evidence in sup¬ 
port of the motion to intervene, the 
court indicated that Rule 43(e) was 
not applicable to a person seeking to 
intervene, and applied only to a 
“party" to the action. 

U.S.—^U. S. V. General Elec. Co., D.C. 
N.J., 95 F.Supp. 166. 

84. Stockholders of a railroad com¬ 
pany were held not entitled to inter¬ 
vene in an action brought to deter¬ 
mine rights of the United States and 
such railroad company under land 
grants made in aid of the company. 
U.S.—U. S. v. Northern Pac. Ry. Co., 

D.C.Wash., 41 F.Supp. 273. 

85. U.S.—U. S. V. Loew's Inc., D.C. 
N.T., 20 F.R.D. 423. 

86. U.S.—U. S. V. General Elec. Co., 
D.C.N.T., 96 F.Supp. 165. 

U. S. V. Loew's Inc., D.C.N.T., 20 
P.R.D. 423. 

lutervenors as quasi attorney gen¬ 
erals 

Intervention would tend to make 
the private parties quasi attorney 
generals in enforcing the anti-trust 
laws, and this would be in contra¬ 
vention of 16 U.S.C.A. § 4 and § 25 
which explicitly require that such 
government suits shall be under the 
direction of the attorney general. 

U.S.—^U. S. V. General Elec. Ca, D. 
C.N.J., 96 F.Supp. 166. 
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suits may be denied. a court, hearing antitrust 
litigation, will sometimes retain jurisdiction after 
a decree to enable parties to the decree to apply to 
the court for further relief, but such a provision 
does not authorize a person not a party to the decree 
to intervene. 

However, a suit may be brought by the govern¬ 
ment under antitrust laws which is not intended to 
be for the benefit of the government, and is not 
brought solely for the benefit of the parties to the 
suit, and a person who may be affected by the judg¬ 
ment in such a suit may be allowed to intervene 
permissively,®® and the fact that such an applicant 
might obtain relief through the Department of Jus¬ 
tice, and thereafter by court action, would not be 
a valid reason for den 3 dng intervention.®^ 

In a suit by the attorney general brought under 
the Trading with the Enemy Act, SO U.S.C.A. 
Appendix, § 17, a person may be permitted to in¬ 
tervene where he will be directly affected by the 
relief sought and a person may be permitted to 
intervene where the main action involves the con¬ 
struction of testamentary dispositions of property;®^ 
but if there appears to be no soimd basis for inter¬ 
vention in such a proceeding, a petition to intervene 
is properly denied.®® 

An association of security dealers may be per¬ 
mitted to intervene in a suit brought by the Se¬ 
curities Exchange Commission where the business 
of dealers in securities may be affected by the judg- 
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ment in the case.®^ 

By the provision of 28 U.S.C.A. § 1402 (a), cer¬ 
tain civil actions against the United States may be 
prosecuted only in the judicial district where plain¬ 
tiff resides. It has been held that the venue re¬ 
quirements of this statute do not preclude a person 
from intervening as a plaintiff in a suit against 
the government, even though the person does not re¬ 
side in the judicial district w'here the suit was 
brought and is pending.® ^ 

§ 145. Particular Intervenors 

Intervention may be permitted because the petitioner 
Is an Indemnitor, or because of an agency relationship, 
or because the defendant has requested that the peti¬ 
tioner be interpleaded. 

It has been stated that an indemnitor may inter¬ 
vene in an action against the principal debtor,®® 
and intervention may be permitted because of the 
existence of an agency relationship.®^ A petition 
to intervene on the ground that, as to the contract 
on which the suit is brought, there is an agency 
relationship between defendant in the main action 
and applicant may be a sufficient claim of an interest 
requiring protection to justify the intervention,®® 
and a petition to intervene on the ground that such 
an agency relationship exists may be a request to 
intervene as a matter of absolute right because of 
inadequacy of representation and because applicant 
is or may be bound by the judgment in the main 
action.®® 


U. S. V. Bendlx Home Appliances, 
D.C.N.Y., 10 F.R.D. 73. 

87. U.S.—U. S. V. Loew’s Inc., D.C. 
N.Y., 20 P.R.D. 423—U. S. v. Ben- 
dix Home Appliances, D.C.N.Y., 10 
F.R.D. 73. 

88. U.S.—^U. S. V. Lioew’s, Inc., D.C. 
N.Y.. 136 F.Supp. 13—U. S. v. Gen¬ 
eral Elec. Co., D.C.N.Y., 95 F.Supp. 
165. 

89. Enforcement of decree requiring* 
grant of license to use patent 

In action by United States to re¬ 
strain holders of patents from using 
them to violate anti-trust laws, a 
competitor of defendants alleging 
that he had been threatened with pat¬ 
ent infringement suits and denied a 
license under patents held by defend¬ 
ants on reasonable terms would be 
permitted to Intervene for purpose of 
enforcing portion of decree thereto¬ 
fore entered ordering defendants to 
grant licenses to any applicant on 
same terms on which licenses had 
been granted to others. 

U.S—^U. S. V. Vehicular Parking, D. 
C.Del., 7 F.R.D. 336. 

90. Relief inadequate 
Application to United States De¬ 


partment of Justice to compel pat¬ 
ent owners to comply with decree 
ordering them to grant licenses to 
any applicant on same terms on 
which licenses had been granted to 
others, did not afford adequate relief 
to applicant allegedly denied a li¬ 
cense on such terms so as to preclude 
applicant from intervening in action 
by United States in which such de¬ 
cree was entered for the purpose of 
enforcing such decree. 

U.S.—^U. S. V. Vehicular Parking, su¬ 
pra. 

91. U.S.—^Brownell v. Hartford-Con- 
necticut Trust Co., D.C.Conn., 147 
F.Supp. 928. 

92. U.S.—Brownell v. Hartford-Con- 
necticut Trust Co., D.C.Conn., 147 
F.Supp. 929. 

93. U.S.—^Brownell v. South Pitts¬ 
burgh Sav. & Loan Ass’n, D.C.Pa., 
127 F.Supp. 783. 

Suit by alien against attorney gen¬ 
eral 

In a suit brought by an alien un¬ 
der the Trading with the Enemy Act 
against the attorney general, a per¬ 
son appointed receiver and sequestra- 
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tor of the alien's property was not 

authorized to intervene. 

D.C.—^Von Opel v. Uebersee Finanz 
Korporation, 225 P.2d 530, 96 U.S. 
App.D.C. 230, certiorari denied Von 
Opel V. U.F.K.A.G. Liestal Switzer¬ 
land, 76 S.Ct. 307, 350 U.S. 935, 100 
L.Ed. 817. 

94- D.C.—Securities and Exchange 
Commission, National Ass’n of Se¬ 
curities Dealers, Inc., Intervenor- 
Plaintiff V. Variable Annuity Life 
Ins. Co. of America, Equity Annui¬ 
ty Life Ins. Co., Intervenor-Defend- 
ant, D.C, 155 F.Supp. 621, affirmed 
267 P.2d 201, 103 U.S.App.D.C. 197, 
reversed on other grounds 79 S.Ct. 
618, 369 U.S. 66, 3 L.Ed.2d 640. 

95. U.S.—Hormel v. U. S., D.C N.Y., 
11 F.R.D. 376. 

96- U.S.—^Knapp v. Hankins, D.C.Ill., 
106 F.Supp. 43. 

97- U.S.—^Papaliolios v. Durnlng, C. 
A.N.Y., 175 F.2d 73. 

98. U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., D.C.Minn., 10 F.R.D. 
404. 

99- U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., supra. 
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Where in the progress of a suit in a federal court, 
property has been drawn into custody and control, 
a third person claiming an interest in, or a lien on, 
the property may be permitted to intervene in the 
suit to protect his interest,^ and intervention may be 
proper even though the court could not have con¬ 
sidered or adjudicated the claims if it had not orig¬ 
inally impounded the property.^ 

If in the main action defendant offers to pay into 
the registry of the court the amount sought by plain¬ 
tiff, and alleges that a third person claims the 
amount in question or a part thereof, and requests 
that such third person be interpleaded or notified 
to litigate his claim, ordinarily the third person 
will be permitted to intervene in the action,^ al¬ 
though whether the third person will be permitted to 
intervene may depend on whether interpleader is the 
proper remedy in the case.^ If the court finds inter¬ 
pleader is not the proper remedy there is no right 
to intervene under Rule 24 (a) of the Federal 
Rules,5 and if the proposed intervention would raise 
entirely different issues from those raised by the 
original parties, permissive intervention should be 
denied.® 

Parties to a trust may be permitted to intervene in 
a suit where their interests may be adversely affect¬ 
ed by the judgment or decree,*^ and a beneficiary of 
a testamentary trust estate may be permitted to in¬ 
tervene in an action to construe the will which es¬ 


tablished the trust,® particularly if the main action 
will not suffer by the intervention, if the interven¬ 
tion will prevent the possibility of a multiplicity of 
suits, and if the intervention will not add important 
new issues or occasion delay.9 

A person may be entitled to intervene because of 
an obligation to pay taxes.i® 

Prior to the adoption of the Federal Rules of Civil 
Procedure, applications to intervene under Equity 
Rule 37 were adjudicated by the courts where the 
intervention was sought on the ground that the ap¬ 
plicant was a taxpayer,!! a party to a trust,!® or a 
receiver.!® 

§ 146. -Assignees and Transferees 

A person who has acquired an interest in property 
by a transfer, such as by assignment or mortgage, may 
be permitted to intervene in litigation affecting the 
property, 

A person who has acquired an interest in property 
by a transfer, such as by assignment or mortgage, 
may, if that property becomes the subject matter 
of litigation, be entitled to intervene in the litiga¬ 
tion, provided he can come within the purview of 
the Federal Rules of Civil Procedure, Rule 24, 28 
U.S.C.A.!^ His right to intervene may be absolute 
if, under Rule 24 (a) (2), he can establish that he is 
entitled to share in such fruits of the suit as may be 
awarded, and that his interests are inadequately rep- 


1. U.S.—^Natural Gas Pipeline Co. of 
America v. Federal Power Commis¬ 
sion, C.G.A.7, 128 F.2d 481. 

2. U.S.—^Natural Gas Pipeline Co. of 
America v. Federal Power Com¬ 
mission, supra. 

3. U.S.—^Peresipka v. Elgin, J. & E. 
Ry. Co., C.A.Ind., 231 P.2d 268, 59 
A.L..R.2d 554. 

4 . U.S.—^First State Bank of Chari¬ 
ton, Iowa, V. Citizens State Bank 
of Thedford, Thomas County, D.C. 
Neb., 10 F.D.R. 424. 

Intervention In Interpleader 

Where Insurer brought diversity 
action in the nature of an interplead¬ 
er against annuity beneficiaries who 
had brought state court action for 
conversion of bonds used in purchase 
of annuity against Insurer, although 
intervenors were not necessary par¬ 
ties to the interpleader action, the 
question of whether there had been a 
conversion of the annuitant’s bonds 
by them was governed by the same 
facts and law determining the insur¬ 
er’s liability, and the court properly 
allowed them to intervene. 

U.S.—Holcomb v. Aetna Life Ins. Co., 
C.A.Okl., 255 F.2d 577, certiorari 
denied 79 S.Ct 118, 358 U.S. 879, 3 
L.Ed.2d no. 


5. U.S.—^First State Bank of Chari¬ 
ton, Iowa, V. Citizens State Bank of 
Thedford, Thomas County, D.C. 
Neb., 10 F.R.D. 424. 

6. US.—^Flrst State Bank of Chari¬ 
ton, Iowa, V. Citizens State Bank 
of Thedford, Thomas County, su¬ 
pra. 

7. U.S.—Federal Home Loan Bank 
of San Francisco v. Long Beach 
Federal Sav. & Loan Ass’n, D.C. 
Cal., 122 F.Supp. 401, 

8. U.S.—^De Korwin v. First Nat. 
Bank of Chicago, D.C.I11., 94 F. 
Supp. 577. 

9. U.S.—^De Korwin v. First Nat. 
Bank of Chicago, supra. 

10. Person liable over for tazes 
Where distributor of oil was lia¬ 
ble, under consignment agreements 
with refiner, to pay any federal un¬ 
employment taxes that refiner might 
be forced to pay with respect to 
wages of distributor’s employees, 
distributor should, under Rule 24(b), 
be permitted to intervene in action 
by refiner to recover sums paid as 
such taxes. 

U.S.—Indian Refining Co. v. Dallman, 
D.C.Ill., 31 F.Supp. 456, afllrmed, 
C.C.A., 119 F.2d 417. 
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11 . U.S.—Kentucky-Tennessee Light 
& Power Co. v. City of Paris, Tenn., 
C.C.A.Tenn., 48 F.2d 795, certiorari 
denied City of Paris, Tenn., v. 
Kentucky-Tennessee Light & Pow¬ 
er Co., 52 S.Ct. 20, 284 U.S. 638, 76 
L.Ed. 543. 

Farmers’ State Bank of New 
Washington, Ohio, v. Board of 
Com’rs of Jensen Bridge Dlst., D. 
C.Fla., 296 F. 756. 

12. U.S.—Bickford’s, Inc., v. Federal 
Reserve Bank of New York, D.C. 
N.T., 5 F.Supp. 876. 

13. U.S.—^Baxter v. McGee, C.C.A. 
Ark., 82 F.2d 695, certiorari denied 
McGee v. Baxter, 66 S.Ct. 948, 298 
U.S. 680, 80 L.Ed. 1401. 

14. U.S.—^Deauville Associates v. 
Eristavi-Tchitcherine, C.A.Fla., 173 
F.2d 746—^Pure Oil Co. v. Ross, C. 
A.I11., 170 P.2d 651. 

Property acquired by devolution 
In action for rent due plaintiff as 
mortgagee in possession of leased 
premises after mortgagor’s default, 
a party who by devolution became 
the owner of mortgaged realty was 
entitled to intervene as party defend¬ 
ant. 

U.S.—^Malamut v. Haines, D.C.Pa., 54 
F.Supp. 878. 
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resented,or his right to intervene may be absolute 
under Rule 24 (a) (3) if the property is in the cus¬ 
tody or control of the court and he can establish that 
his interest is of such a nature that he will gain 
or lose by the direct legal operation of the judgment 
that may be entered, i® 

A person who has acquired an interest in prop¬ 
erty by an assignment, transfer, or devolution may 
have only a permissive right to intervene in the 
litigation affecting the property,and where such 
is the case the intervention may be denied by the 
court in the exercise of judicial discretion and 
the right to intervene permissively may be denied on 
the ground that the intervenoris claim and the main 
action do not involve a common question of law or 
fact,i^ or that the parties to the main action would 
be prejudiced by the intervention,^^) or that the in¬ 
tervention introduces a new cause of action,or 
that intervention would only inject collateral matters 
which would delay the adjudication of the rights of 
the original parties.22 

If a person claiming as an assignee directs his 
petition for intervention to a fund in which he has 
no justiciable interest, his motion to intervene must 
be dismissed.23 The fact that the person transfer¬ 
ring to applicant the interest in the subject matter of 
the suit violated an injimction of the court does not 
operate to prevent applicant from having his day in 
court,24 and the fact that the instrument by which 
the transfer of the property was effected was in- 
artistically drawn does not bar applicant from pre¬ 
senting and prosecuting his claim.25 

§ 147 . - Bondholders 

The right of the owner of a corporate bond to Inter¬ 
vene in an action Involving the property which secures 
the bond is controlled by Rule 24 of the Federal Rules 
of Civil Procedure. 

In a proceeding for the foreclosure and reorgani- 
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zation of property which is subject to a mortgage 
for which bonds in a very substantial number have 
been issued, the owner of such a bond is not en¬ 
titled as a matter of right to intervene in the pro¬ 
ceeding on the ground of inadequacy of representa¬ 
tion, where his rights, and those of all other bond¬ 
holders, are being protected and preserved by a 
representative such as a bondholders’ committee or 
a mortgage trustee,^6 except that the right of a 
bondholder to intervene may exist in the case of 
fraud, conspiracy, or bad faith on the part of the 
representative of the bondholders.2*7 An unsupport¬ 
ed charge of fraud, conspiracy, or bad faith on the 
part of the representative of the bondholders does 
not authorize intervention by a bondholder except 
that it may be allowed in the exercise of discretion 
by the court.28 Where a bondholder, acting for 
himself and for other bondholders, has prosecuted 
litigation involving the corporation which issued the 
bonds, and thereafter abandons the litigation, 
another bondholder may be permitted to intervene 
to continue the litigation from the point where it 
was abandoned by the first bondholder.22 

In an action by a bondholder to have the bonds 
rescinded on the ground they were sold in violation 
of federal statutes, since federal jurisdiction exists 
by reason of the statutes on which the action is 
based, it is not necessary to resort to the spurious 
class action device to facilitate the right of interven¬ 
tion authorized by Rule 24 of the Federal Rules of 
Civil Procedure. 

Under former Equity Rule 37 the allowance of a 
bondholder’s petition for leave to intervene in re¬ 
ceivership proceedings for the purpose of fore¬ 
closure of a trust indenture securing corporate 
bonds was a matter within the discretion of the 
trial court,21 and the denial of such a petition ordi¬ 
narily was not considered an abuse of discretion.22 


15. U.S.—^Deauville Associates v. 
Eristavi-Tchitcherine, CAu.Fla., 173 
F.2d 745. 

16. U.S.—^Pure Oil Co. v. Ross, C.A. 

Ill., 170 F.2d 651. 

17. U.S.—^Malamut v. Haines, D.C. 
Pa., 54 F.Supp. 378. 

Strickler Bng-ineering Corp. v. 
Michael Flynn Mfg. Co., D.C.Pa., 
23 P.R.D. 12. 

18. U.S.—Malamut v. Haines, D.C. 
Pa, 64 F.Supp. 378. 

Strickler Engineering Corp. v. 
Michael Flynn Mfg. Co., D.C.Pa., 
23 F.R.D. 12. 

19. U.S.—Strickler Engineering Corp. 
V. Michael Flynn Mfg. Co., supra. 

20. U.S.—Strickler Engineering Corp. 
Y. Michael Flynn Mfg. Co., supra. 


21. U.S.—Strickler Engineering Corp 
V. Michael Flynn Mfg Co., supra. 

22. U.S,—^Malamut v. Haines, D.C. 
Pa., 64 F.Supp. 378. 

23. U.S.—Galbreath v. Metropolitan 
Trust Co. of California, C.C.A.C 0 I 0 ., 
134 F.2d 569. 

24. U.S,—^Deauville Associates v. 
Eristavi-Tchltcherine, CA..Fla., 173 
F.2d 746. 

25. U.S.—^Pure Oil Co. v. Ross, C.A. 

Ill., 170 F.2d 661. 

26. U.S.—In re Schommer, C.C.A. 

Ill., 112 P.2d 311, certiorari denied 
Schommer v. Wilkerson, 61 S.Ct. 
136, 311 U.S. 697, 86 L.Ed. 461. 

27. U.S.—^In re Schommer, C.C.A. 

Ill., 112 F.2d 311, certiorari denied 
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Schommer v. Wilkerson, 61 S.Ct. 
136, 311 U.S. 697. 85 L.Ed. 451. 

28. U.S.—In re Schommer, C.C.A. 

Ill., 112 F.2d 311, certiorari denied 
Schommer v. Wilkerson, 61 S.Ct. 
136, 311 U.S. 697, 85 L.Ed. 451. 

29. U.S.—^American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y.. 3 F.R.D. 162. 

30. U.S.—^Hunter v. Southern In¬ 
demnity Underwriters, D.C.Ky., 47 
F.Supp. 242. 

31. U.S.—^Rodman v. Richfield Oil 
Co. of California, C,C.A.Cal., 66 F. 
2d 244. 

32. U.S.—Rodman v. Richfield Oil 
Co. of California, supra. 
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§ 148. - Contractors, Subcontractors, and 

Sureties 

In an action based on a contractual relationship, a 
person who is involved In the relationship such as a 
contractor, a subcontractor, or a surety, may be permit¬ 
ted to intervene to assert a claim or defense which 
otherwise could not be asserted. 

In building or construction contracts where own¬ 
ers, prime contractors, and various subcontractors 
are involved, and where surety bonds insuring per¬ 
formance have been given, in a suit for nonper¬ 
formance of the contract or a subcontract, brought 
on a bond against a surety, one who is a party to the 
contract but not a party to the suit may be per¬ 
mitted to intervene to assert a claim or defense 
which otherwise could not be asserted in the suit be¬ 
cause of the suit being brought against the surety,33 
and it has been said that this is a typical case for 
permissive intervention under Rule 24 (b) of the 
Federal Rules of Civil Procedure.^^ 

Where a case for permissive intervention under 
Rule 24 (b) is made out, the court may decline to 
determine whether the facts confer an absolute right 

to intervene.35 

A contractor, who has agreed to perform certain 
work for the owner of property and has given a 
performance bond issued by a surety, and subse¬ 
quently the owner brings suit against the surety for 
the failure of the contractor to perform fully, may 
be entitled to intervene in the action, and may be 


entitled to intervene either as a matter of absolute 
right under subdivision (a) of the Rule, or permis- 
sively under subdivision (b) on the ground of com¬ 
mon questions of law and fact.3^ In a suit by a 
subcontractor against the general contractor’s surety 
to recover the balance due under the subcontract, 
the contractor is generally permitted to intervene 
since the general contractor will be bound by any 
judgment rendered against the contractor’s surety 
and entered after proper notice of the action haa 
been given by the surety to the contractor.37 

§ 149. -Corporations, Officers, and 

Stockholders 

Ordinarily, the mere fact that a person is a stock¬ 
holder does not entitle him to intervene in corporate 
litigation in federal court; but a person may, because 
of his status as a stockholder, have such an interest in 
an action in the federal court that he will be allowed 
to Intervene, and the Intervention may be as a matter 
of right or permissive only. 

As a general rule, the status of a person as a 
stockholder does not entitle him to intervene in an 
action in the federal court to which the corporation 
is a party,3s but a person may, because of his status 
as a stockholder, have such an interest in an action 
pending in a federal court that he will be permitted 
to inters"ene,39 as where a corporation has a defense 
to an action and is not asserting it, in which case 
a stockholder may intervene and defend on behalf 
of the corporation.^® When a stockholder seeks 
to intervene in an action in a federal court to which 


33. TJ.S.—ortheast Clackamas 
County Elec. Co-op. v. Continental 
Cas. Co., C.A.Or., 221 F.2d 329. 

U. S. for Use of Automatic 
Sprinkler Corp. of America v. Fi¬ 
delity & Deposit Co. of Md., D.C. 
Pa., 22 F.K.D. 248. 

34. U.S.—^U. S. for Use of Automatic 
Sprinkler Corp. of America v. Fi¬ 
delity & Deposit Co. of Md., supra. 

35. U.S.—^U. S. for Use of Automatic 
Sprinkler Corp. of America v. Fi¬ 
delity & Deposit Co. of Md., su¬ 
pra. 

36- U.S.—^Northeast Clackamas 
County Elec. Co-op. v. Continental 
Cas. Co., CA..Or., 221 F.2d 329. 

37. Prior to effective date of Peder- 
al Buies of Civil Procedure 
Although intervention was allowed 
prior to the date the Federal Rules 
of Civil Procedure took effect the 
court stated that the propriety of the 
order allowing intervention would 
hardly have been questioned had it 
been made after the Rules took ef¬ 
fect. 

U.S.—^U. S., to Use and for Benefit of 
Poster Wheeler Corporation, v. 
American Surety Co. of New York, 
C.C.A.N.Y., 142 P.2d 726. 


38. U.S.—^Austin v. Garard, C C.A. 
Ill., 61 F.2d 129—In re Babcock, C. 
C.A.I1L, 26 P.2d 163, certiorari de¬ 
nied 49 S.Ct. 20, 278 U.S. 616, 73 
L,Ed. 539. 

U. S. V. B. I. du Pont de Nemours 
& Co., D.C.I11., 13 P.R.D. 487. 

39. U.S.—^Kaufman v. Societe Inter¬ 
nationale Pour Participations In- 
dustrielles et Commerciales, S. A., 
APP.D.C., 72 S.Ct. 611, 343 U.S. 156, 
96 L.Ed. 853. 

Cuthlll V. Ortman-Miller Mach. 
Co., C.A.Ind., 216 P.2d 336. 

Overfield v. Pennroad Corpora¬ 
tion, D.C.Pa., 48 P.Supp. 1008, af¬ 
firmed, C.C.A., 146 F.2d 889—Gol- 
conda Petroleum Corporation v. 
Petrol Corporation, D.C.Cal., 46 F. 
Supp. 23—Tachna v. Insuranshares 
Corporation of Delaware, D.C. 
Mass., 25 F.Supp. 541. 

Twentieth Century-Pox Film 
Corp. V. Jenkins, D.C.N.Y., 7 P.R.D. 
197. 

class aotlous for fraud and de¬ 
ceit in defendant corporation’s pur¬ 
chase of plaintiffs’ shares of another 
corporation’s stock, other aggrieved 
stockholders, against whom there is 
no personal defense, should be allow¬ 
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ed to intervene so that they may 
participate in recovery. 

U.S.—Speed v. Transamerica Corp., 
D.C.Del., 100 P.Supp. 461. 

Owner of stock In oil royalty pool 
U.S.—Hoyt V. Empire Oil & Refin¬ 
ing Co., D.C.Mich., 62 F.Supp. 744. 

Coxporatlon having status as stock¬ 
holder 

Where one corporation owned a 
second corporation and sought to in¬ 
tervene in litigation in which the 
second corporation was a party, the 
first corporation had the status and 
interest in the matter only as a 
stockholder of the second corpora¬ 
tion, and no legal status which would 
entitle it to intervene. 

U.S.—Cresta Blanca Wine Co. v. 
Eastern Wine Corporation, D.C.N. 
Y., 66 F.Supp. 176, reversed on oth¬ 
er grounds, C.C.A., 143 F.2d 1012. 

40. U.S.—^Price v. Gurney, Ohio, 66 
S.Ct. 513, 324 U.S. 100, 89 L.Ed. 
776. 

U. S. V. E. I. du Pont de Nemours 
& Co., D.C.I11., 13 F.R.D. 487. 

Atlantic Refining Co. v. Port Lo- 
bos Petroleum Corporation, D.C 
Del., 280 P. 934. 
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the corporation is a party, the first requisite is that 
he shall disclose his efforts to secure such action as 
he desires on the part of the managing directors 
or trustees of the corporation, and he should also 
disclose the cause of his failure to secure such ac- 
tion.'^i 

A stockholder may be entitled to intervene as a 
matter of absolute right under Rule 24 (a) (2) pro¬ 
viding for intervention because of inadequacy of 
representation,42 or he may be entitled to intervene 
merely as a matter of permission, 43 on the ground 
that the applicant’s claim or defense and the main 
action have a question of law or fact in common, 44 
and if the right to intervene is permissive only, it 
may be denied by the court in the exercise of ju¬ 
dicial discretion.45 

Although it has been said that when a stockholder 
seeks to intervene permissively, the only question 
addressed to the discretion of the court is whether 
the intervention will unduly delay or prejudice the 
adjudication of the rights of the original parties,46 
the court may consider the fact that the proposed 
complaint of the intervenors asserts no claim in 
addition to those presented by the original com- 
plaint,47 as well as the fact that it is not shown that 
the corporation would be benefited in any way, or 


that the litigation would be more effectively con¬ 
ducted if the application to intervene were to be 
granted.43 An application by a stockholder to inter¬ 
vene as a matter of absolute right under Rule 24 
(a) (2) because of inadequacy of representation may 
be denied where there is no indication of facts tend¬ 
ing to show that the representation by the existing 
plaintiff is or may be inadequate.43 

One corporation which owns stock in a second 
corporation may, because of its status as a stock¬ 
holder, be entitled to intervene in litigation in 
which the second corporation is a party, and the 
right to intervene may exist under a consent decree 
so providing rather than under any specific provision 
of Rule 24 of the Federal Rules.®® 

If a stockholder is authorized to intervene in an 
action because of his status as a stockholder, the 
fact that he owns only a small number of shares 
of corporate stock so that recovery in the suit would 
inure to his benefit only in a trifling amount may 
not preclude him from intervening in the action.®^ 

In a suit by stockholders to require the directors 
of a corporation to declare a dividend, in which suit 
less than all the directors were named defendants, 
those not so named may be permitted to intervene.®^ 


41. U.S.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co., D.C.Ill., 
23 F.2d 192. 

Atlanta Laundries v. National 
Linen Service Corp., D.C.Ga., 81 F. 
Supp. 650. 

42. U.S.—^Kaufman v. Societe Inter¬ 
nationale Pour Participations In- 
dustrielles et Commerciales, S. A., 
App.D.C., 72 S.Ct. 611, 343 U.S. 156, 
96 L.Ed. 853. 

Cuthill V. Ortman-Miller Mach. 
Co, CA.Ind.. 216 P.2d 336—Park & 
Tilford V. Schulte, C.C.AN.Y., 160 
F.2d 984, certiorari denied 68 S. 
Ct. 64, 332 U.S. 761, 92 L.Ed. 347. 

Twentieth Century-Fox Film 
Corp. V. Jenkins, D.C.N.Y., 7 P.R.D. 
197. 

XuadeQLuaoy of representation of cor. 
poratlon 

Where action was brought by cor¬ 
poration, and stockholders moved to 
“intervene as quasi-parties on the 
side of plaintiff” on the grounds the 
corporation was inadequately rep¬ 
resented in the action, such motion 
did not allege facts which would au¬ 
thorize Intervention under Rule 24, 
and was not a motion to Intervene 
but rather a motion to take over 
plaintiff's case, and was insufficient 
as a matter of law to authorize In¬ 
tervention. 

U.S.—^Atlanta Laundries v. National 
Linen Service Corp., D.C.Ga., 81 F. 
Supp. 650. 


Covenant not to sue 
Where parties to anti-trust suit, 
wherein parent corporation was a 
party, had right to make covenant 
not to sue, and subsidiary corpora¬ 
tion’s interests were adequately rep¬ 
resented by parent corporation, the 
covenant, which allegedly affected 
subsidiary corporation adversely, did 
not give it a right to intervene. 

U.S.—Electric Theater Co. v. Twen¬ 
tieth Century-Fox Film Corp., D.C. 
Mo., 16 P.R.D. 247. 

43. U.S.—^Tachna v. Insuranshares 
Corporation of Delaware, D.C. 
Mass., 25 F.Supp. 541. 

Failure to qualify under subdivision 
(a) of Buie 24 

U.S.—^Palmer v. Guaranty Trust Co. 
of New York, C.CA..N.Y., Ill P.2d 
116. 

44. U.S.—U. S. V. Utica, C. & S. V. 
Ry. Co., D.C.N.Y., 48 F.Supp. 903, 
reversed on other grounds, C.C.A., 
136 F.2d 922. 

45. U.S.—Schokett v. Bromley, C.A. 
Colo., 198 F.2d 267. 

46. U.S.—^Dickinson v. Burnham, C. 
A.N.Y., 197 F.2d 973, certiorari de¬ 
nied 73 S.Ct. 169, 344 U.S. 875, 97 
L.Bd. 678. 

IT^der former Equity Buies 

The same principles were applied 
under the practice that was followed 
prior to the adoption of the Federal 
Rules of Civil Procedure. 
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U.S.—Bechtel Trust Co. v. lowa-Wis- 
consin Bridge Co., D.C.Iowa, 19 F. 
Supp. 127, affirmed, C.C.A., First 
Trust «& Savings Bank v. lowa- 
Wisconsm Bridge Co., 98 F.2d 416, 
certiorari denied Phoenix Finance 
Corporation v. lowa-Wisconsin 
Bridge Co., 59 S.Ct. 243, 305 U.S. 
650, 83 L.Ed. 420, rehearing denied 
69 S.Ct. 356, 305 U.S. 676, 83 L.Ed. 
437—Greenbaum v. Lehrenkrauss 
Corporation, D.C.N.Y., 9 F.Supp. 

425 

Acme WTiite Lead & Color Works 
V. Republic Motor Truck Co., D.C. 
Mich., 284 P. 580—^Hurley v. Pusey 
& Jones Co., D.C.Del, 274 F. 487. 

47. U S —Fielding v. Allen, D.C.N.Y., 
9 F.R.D. 106. 

48. U.S.—Fielding v. Allen, supra. 

49. U.S.—Fielding v, Allen, supra. 

50. U.S.—Missouri-Kansas Pipe Line 
Co. V. U. S., Del., 61 S.Ct. 666, 312 
U.S. 502, 665. 85 L.Ed. 975. 

61. U.S.—^Pellegrino v. Nesbit, C.A. 
Cal., 203 P.2d 463, 37 A.L.R.2d 
1296. 

52. Entitled to be in case 

In authorizing Intervention the 
court stated, “These directors have 
been charged with acts of bad faith 
and malfeasance in office, and al¬ 
though it may be assumed that they 
would be vigorously defended by 
those of their colleagues who have 
been sued, I think that they are en- 
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Where a foreign corporation doing business with- which fails to meet the requirement of this provi- 
in a state under a certificate providing for service sion of the Rule, the motion to intervene may be 
of process on a state official is sued in the main denied,®^ but denial may be without prejudice to 
action in the federal court for that state, and there- renew the motion on specific allegations which do 
after ceases to do business in that state, and cancels comply with this provision of the Rule.®^ Where 
its certificate as to service of process, and subse- a prima facie case is established for intervention by 
quently intervention is sought in the suit, the petition additional stockholders in a stockholder’s derivative 
for intervention is not subject to denial on the action, intervention should not be denied for any 
ground that the corporation is no longer amenable reason which goes to the merits of the action rather 
to process within the state, where a statute of the than to the merits of the right to intervene.®® 
state provides for acceptance of service of process 

by the designated state official as long as any liability § 150. - Creditors 

remains outstanding against the corporation within a creditor is not authorized by the Federal Rules of 
the state.®* civil Procedure to Intervene In another creditor's in¬ 

dividual suit against the common debtor. 

Derivative action. Stockholders are frequently ^5 generally recognized that, under the Federal 

permitted to intervene in a federal court action R^ies of Civil Procedure, when a creditor brings an 
brought derivatively by other stockholders,®^ and individual action against a debtor, another creditor 
may be permitted to intervene to permit the suit to ^Qgg ^ absolute right to intervene,®^ and 

be continued without the necessity of the original ^j^ig doctrine was generally followed prior to the 

stockholders having to give security to the corpora- adoption of these Rules.®2 It has said that to hold 

tion, where a state ^ statute requires such security otherwise would be to abandon completely the no- 

if stockholders owning a specified per cent of the that a plaintiff may control his action and that 

outstanding stock, or stock having a specified value, ^n unrepresented petitioner must show a lien in- 
have not joined in the action as plaintiffs.®® terest to support an absolute right to intervene.®^ 

Under Rule 23 (b) (1), in a derivative stock- Where judgment creditors have brought a class 
holder’s suit plaintiff must aver that he was a share- action in the nature of a creditors’ bill against the 

holder at the time of the transaction of which he debtor, and the debtor pursuant to a compromise 

complains, or that his share thereafter devolved on settlement has deposited funds with the court, a 

him by operation of law, and this provision applies judgment creditor of one of the plaintiffs is not en- 

to a person seeking to intervene in a stockholder’s titled to intervene as a matter of absolute right in 

derivative action,®® and applies even though the such proceedings,®^ and his right to intervene under 

wrongful conduct, which started prior to the time the provisions of Rule 24 (a) (3) will be denied on 

the petitioners became stockholders, continued after the ground that he has no such interest in the fund 

they acquired the stock.®^ Where on motion to in- on deposit with the court as will entitle him to inter- 

tervene there is merely a conclusory allegation vene as a matter of absolute right.®® 

549, affirmed, C.A., 193 P.2d 489— 

Piccard v. Sperry Corporation, D.C. 

N.Y., 36 F.Supp. 1006, affirmed, C.C. 

A., 120 F.2d 328. 

Stockholders’ derivative actions see 
supra § 84 et seq. 

57. Confusion at trial 
In stockholder’s derivative action, 
petitioners who became stockhold¬ 
ers three years after complaint was 
filed would not be permitted to in¬ 
tervene in view of requirement of 
Federal Civil Procedure Rule that 
plaintiff in stockholder’s derivative 
action must be a shareholder at time 
of transaction of which he complains, 
even if claim for relief asserted in 
complaint was a continuing one, since 
Intervention for a portion of the 
claim only would tend to create con¬ 
fusion at the trial. 

U.S.—^Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 101 F.Supp. 

649, affirmed, C.A., 193 F.2d 489. 
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titled to be in the case as parties if 
they so desire. I can see no likeli¬ 
hood of delay, confusion or any oth¬ 
er procedural disadvantage arising 
from intervention and the motion 
will be allowed.” 

U.S.—Enapp v. Bankers Securities 
Corp., D.C.Pa.. 17 F.R.D. 245, 246, 
affirmed, C.A.. 230 F.2d 717. 

53. U.S.—Tatem v. Southern Transp. 
Co., D.C.Pa., 6 F.R.D. 36. 

54. U.S.—Bauer v. Servel, Inc., D.C. 
N.Y., 168 F.Supp. 478—^Breswick & 
Co. V. Briggs, D.C.N.Y., 138 F.Supp. 
747. 

Mullins V, De Soto Securities Co., 
D.C.La., 3 F.R.D. 432. 

55. U.S.—^Bauer v. Servel, Inc., D.C. 
N.Y., 168 F.Supp. 478—Breswick & 
Co. V. Briggs, D.C.N.Y., 138 F.Supp. 
747. 

56. U.S.—^Hirshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 101 F.Supp. 


68. U.S.—Bauer v. Servel, Inc., D.C. 
N.Y., 168 F.Supp. 478. 

59. U.S.—Bauer v. Servel, Inc., su¬ 
pra. 

60. U.S.—^Kaufman v. Wolf son, D.C. 
N.Y., 137 F.Supp. 479. 

61. U.S.—First State Bank of Chari¬ 
ton, Iowa, V. Citizens State Bank 
of Thedford, Thomas County, Neb., 
D.C.Neb., 10 F.R.D. 424. 

62. U.S.—Barceloux v. Buffum, C.C. 
A.Cal., 61 F.2d 82—^Harrington 
Bros. V. City of New York, D.C. 
N.Y., 36 F.2d 1009. 

63. U.S.—^First State Bank of Chari¬ 
ton, Iowa V. Citizens State Bank 
of Thedford, Thomas County, Neb., 
D.C.Neb., 10 F.R.D. 424. 

64. U.S.—Vaughan v. Dickinson. D.C. 
Mich., 19 F.R.D. 323, affirmed, C.A., 
237 F.2d 168. 

65. U.S.—^Vaughan v. Dickinson, su¬ 
pra. 
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If one creditor brings suit to uncover assets of the 
debtor alleged to have been fraudulently concealed, 
another creditor may be permitted to intervene on an 
allegation that the assets sought to be discovered 
will be insufficient to satisfy both creditors,^6^ and 
intervention may be as a matter of absolute right 
under Rule 24 (a) (3) of the Federal Rules.67 

Where intervention in receivership proceedings is 
sought as a matter of permission rather than as of 
right, the court may deny the application if interven¬ 
tion would unduly delay or prejudice the adjudica¬ 
tion of the rights of the original parties,®^ and the 
court may deny an application to intervene by an 
individual creditor whose claim has been filed and 
whose status has been determined if no reason ap¬ 
pears why the claim may not ultimately be disposed 
of in like manner as other claims of the same nature 
without the necessity of special intervention.®^ 

§ 151. - Employers, Employees, and La¬ 

bor Unions 

An employer, employee, or a labor union may be 
entitled to intervene in an action in the federal courts 
either as a matter of absolute right or permissively. 

Under § 216 of the Fair Labor Standards Act of 
1938, 29 U.S.CA,, it is provided that an action to 
recover liability under that Act may be maintained 
in any court of competent jurisdiction by any one or 
more employees for and in behalf of himself or 
themselves and other employees similarly situated. 
It has been held that the purpose of this provision is 
to facilitate intervention when suit has been brought 
pursuant to this statute and less than all employees 
similarly situated with plaintiff are joined as plain¬ 
tiffs in the action.70 This provision of the Fair 
Labor Standards Act does not by its terms create 
an unconditional right of intervention in an action 


instituted thereunder,*^! but the statute does create 
a permissive right of intervention which comes 
squarely within the purview of Rule 24 (b) of the 
Federal Rules.'^2 Por an employee to intervene in 
an action brought under § 216 of the Fair Labor 
Standards Act it is necessary that he petition the 
court, and the court may admit or refuse to admit 
him in the exercise of a sound discretion.*^® 

Where the Secretary of Labor has determined the 
prevailing minimum wages for a certain industry 
pursuant to the provisions of the Walsh-Healey Act, 
41 U.S.C.A. §§ 35^5, and suit has been brought 
to restrain the secretary from putting such deter¬ 
mination into effect, an employer as well as a union 
may be permitted to intervene in the action on the 
ground that their economic stake in the outcome of 
the litigation gives them more than a mere general 
interest in the suit,'^'^ and the union is not precluded 
from intervening on the ground that the Secretary 
of Labor is representing the general position of the 
employees.*^® 

In a suit by a union to enforce collective bargain¬ 
ing, an employee may not be permitted to intervene 
if his petition to intervene presents no question of 
a justiciable nature which affords petitioner a right 
to intervene under Rule 24 of the Federal Rules 
of Civil Procedure.*^® 

Where action has been taken by the National 
Labor Relations Board pursuant to provisions of the 
Labor Management Relations Act of 1947, 29 U.S.C. 
A. § 141 et seq, and a suit has been brought relative 
to such action of the board, an employer and a 
union, both of which have an interest in the out¬ 
come of the litigation, may intervene in the suit as 
a matter of right on the grounds of inadequacy of 
representation under Rule 24 (a) (2) of the Federal 


66. U.S.—Peckham v. Family Loan 
Co., C.A.Fla., 212 P.2d 100. 

67. U.S.—Peckham v. Family Loan 
Co., supra. 

68. U.S.—Carpenter v. Wabash Ry. 
Co., C.CA.MO., 103 P.2d 906, va¬ 
cated on other grrounds 60 S.Ct. 416, 
S09 U.S. 23, 84 L.Ed. 668, rehear¬ 
ing denied 60 S.Ct 685, 309 U.S. 
695, 84 L.Ed. 1035. 

Prior to adoption of Federal BiUes of 
Civil Prooednre 

U.S.—^Eduitable Trust Co. of Wew 
York V. Connecticut Brass & Mfg. 
Corporation, C.C»AConn., 290 F. 
712. 

69. U.S.—Carpenter v. Wabash Ry. 
Co., C.C.A.MO., 103 F.2d 996, va¬ 
cated on other grounds 60 S.Ct. 416, 
809 U.S. 23, 84 L.Ed. 558, rehear¬ 


ing denied 60 S.Ct 685, 309 U.S. 
695, 84 L,Ed. 1035. 

70. U.S.—Clougherty v. James Ver- 
nor Co., C.A.Mich., 187 P.2d 288, 
certiorari denied 72 S.Ct 28, 342 

U. S. 814, 96 L.Ed. 616. 

Fink V. Oliver Iron Mining Co, 
D.C.Minn., 66 F.Supp. 316—Lofther 

V. First Nat. Bank of Chicago, D.C. 
Ill., 45 F.Supp. 986. 

Parenteau v. Swift & Co., D.C. 
Minn., 5 F.R.D. 299—Smith v. Cuda¬ 
hy Packing Co., D.C.Minn., 5 F.R. 
D. 298. 

71. U.S,—Tolliver v. Cudahy Pack¬ 
ing Co., D.C.Tenn., 39 F.Supp. 337. 

Lockwood V. Hercules Powder 
Co., D.C.MO., 7 F.R.D. 24. 

Bnle 24(a) (3) not applicable 

Employee is not entitled to inter¬ 
vene as a matter of absolute right 
under the provision of Rule 24(a) 
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(3) since common relief is not sought. 

U.S.—Wright v. U. S. Rubber Co., D. 
C.Iowa, 69 F.Supp. 621. 

72. U.S.—Tolliver v. Cudahy Pack¬ 
ing Co., D.C.Tenn., 39 F.Supp. 337. 

Lockwood V. Hercules Powder 
Co., D.C.MO., 7 F.R.D. 24. 

73. U.S.—^Jumps V. Leverone, C.C«A. 
Ill., 160 F.2d 876. 

74. D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., 226 
F.2d 765, 96 U.S.App.D.C. 401. 

75. D.C.—Textile Workers Union of 
America, CIO v. Allendale Co., su¬ 
pra. 

76. U.S.—^Rose v. Brotherhood of Ry. 
and S. S. Clerks, Freight Handlers, 
Exp. and Station Emp., C.A.N.C., 
181 F.2d 944, certiorari denied 71 
S.Ct 78, 340 U.S. 851, 95 L.Ed. 
623. 



35A C. J. S* 


FEDERAL CIVIL PROCEDURE §§ 151-152 


Rules,77 and it has been held that even if interven¬ 
tion as a matter of absolute right did not exist, they 
would be permitted to intervene permissively if 
intervention would neither delay nor unduly preju¬ 
dice the adjudication of the rights of the original 
parties.78 On the other hand, where the National 
Labor Relations Board has brought an action 
against an employer on the ground the employer 
violated provisions of the Labor Management Rela¬ 
tions Act, a union purporting to represent employees 
may be denied permission to intervene on the ground 
that control of the litigation should be in the hands 
of the board,79 but in denying application to inter¬ 
vene the court may authorize the union to partici¬ 
pate as amicus curiae.80 

In a suit brought by employees against their em¬ 
ployer the court may authorize intervention by other 
employees on the ground that the cause of action 
involves the interpretation of a contract which was 
required to be drawn under the provisions of the 
Railway Labor Act, 45 U.S.C.A. § 151 et seq, and 
as a result thereof that there is a question existing 
which arises under a law regulating commerce, and 
that under the provisions of the Judicial Code, 
original jurisdiction is vested in the federal court 
but if the court subsequently decides that the in¬ 
tervention on such a basis was erroneous, it may 
nevertheless authorize the intervention as a matter 
of permission on the ground the original action is 
a spurious class suit, that there exists a common 
question of law, and that intervention will not un¬ 
duly delay or prejudice the adjudication of the rights 
of the original parties.^^ 

Where a class action brought by employees against 
their employer and a union has resulted in a con¬ 
sent decree which applies to all employees similarly 


situated with those who were plaintif¥s in the ac¬ 
tion, an employee not a plaintiff in the action may 
be entitled to intervene after the entry of the consent 
decree where the court in its decree retained control 
of the action for the purpose of entering such 
further orders as might be deemed necessary or 
proper,S3 and, since the foundation of the applicant’s 
right to intervene is the consent decree, it is not a 
conventional form of intervention, 

Wffien an employer is a party to several contracts, 
each covering the employment of a different group, 
and each group represented by a different union, in 
a suit brought against the employer by one union for 
an interpretation of its contract, if another group 
of employees may be affected by the interpretation, 
the union representing that union may be permitted 
to intervene.SS 

In litigation between several concerns all employ¬ 
ing members of the same union wherein plaintiff 
claims defendants are refusing to deal with plain¬ 
tiff, the union may be allowed to intervene where 
it is established that the refusal of defendants to 
deal with plaintiff is the result of a strike against 
plaintiff by its union employees.33 

§ 152. -Governmental Bodies and Offi¬ 

cers 

Intervention In a pending proceeding in a federal court 
may be available to the federal government or to a gov¬ 
ernmental agency, and Intervention may be as a matter 
of absolute right or it may be a matter of permission. 

A request or petition by the United States to 
intervene in an action or proceeding pending in a 
federal court is governed by the provisions of Rule 
24 of the Federal Rules of Civil Procedure, 28 
U.S.C.A.,37 and a federal court has no power to 


77. U.S.—White v. Douds, D.C.N.Y., 
80 F.Supp 402. 

78. U.S.—White v. Douds, supra.. 

79. U.S.—-N. L. R. B. v. Swift & Co., 
DC.Mo., 130 F.Supp. 214, modified 
on other grounds, C.A., 233 F.2d 
226. 

80. tr.S.—N. L. R. B. V. Swift & Co., 
supra. 

81. U.S.—Shipley v. Pittsburgh & L. 
E. R. Co., D.C.Pa., 68 F.Supp. 396, 
modified 70 F.Supp. 870. 

82. U.S.—Shipley v. Pittsburgh & L. 
E. R. Co., D.C.Pa., 70 F.Supp. 870. 

83. U.S.—System Federation No. 91, 
Ry. Bmp. Dept., American Federa¬ 
tion of Labor v. Reed, Cj4l. 6, 180 
P.2d 991. 

84. U.S.—System Federation No. 91, 
Ry. Emp. Dept, American Federa¬ 
tion of Labor v. Reed, supra. 


Nonconventlonal form of Intervention 
see supra § 131. 

85. U.S.—^Brotherhood of Locomotive 
Engineers v. Chicago, M., St. P. & 
P. R. R,, D.aWis., 41 F.Supp. 751. 

Interest suffloient to authorize inter- 
yentiou 

Where engineers sued railroad for 
interpretation of contract of employ¬ 
ment and interpretation sought 
would result in less work for fire¬ 
men, union representing firemen 
would be permitted to intervene. 
U.S.—Brotherhood of Locomotive En¬ 
gineers V. Chicago, M,, St P. & P. 
R. Co., D.C.Wis., 34 F.Supp. 694, 

86. Znterveutlon as matter of abso¬ 
lute right 

Where plaintiff sought mandatory 
injunction against defendants and 
their employees and representatives 
to compel them to resume business 
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relations with plaintiff, labor union 
engaged in a labor dispute with 
plaintiff, showing that purpose of 
plaintiff's action was to prevent un¬ 
ion members from refusing to han¬ 
dle plaintiff's merchandise and that 
members' refusal to handle plaintiff’s 
freight was the only reason why de¬ 
fendants refused to accept plaintiff's 
freight, was held to be the “real par¬ 
ty in interest” or at least was a 
“necessary party” to controversy and 
its right of Intervention was held 
to be absolute. 

U.S.—International Brotherhood of 
Teamsters. Chauffeurs, Stablemen 
and Helpers of America, Local Un¬ 
ion No. 623, of Tulsa, Okl., v. Key¬ 
stone Freight Lines, C.CA-Okl., 123 
F.2d 326. 

87. U.S.—^Walker v. Reynolds Metals 
Co., D.C.Or., 87 F.Supp. 283. 
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treat the United States as a party by intervention if 
such status is not expressly requested. 

While the United States has an unconditional 
right to intervene, under 28 U.S.C.A. § 2403, if the 
constitutionality of an act of congress affecting the 
public interest is drawn in question, and if neither 
the United States nor any agency, officer, or em¬ 
ployee thereof is a party, as stated supra § 134, all 
interventions sought by the United States are not 
necessarily sought as a matter of rightand the 
United States may petition to intervene permissively 
under Rule 24 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A.,90 and the courts may per¬ 
mit intervention by the United States without 
specifying whether the intervention is allowed as 
a matter of absolute right or permissively. 

Rule 24 (b) (2) was amended in 1946, effective 
March 19, 1948, to provide that when a party to an 
action relies for ground of claim or defense upon 
any statute or executive order administered by a 
federal or state governmental officer or agency or 
upon any regulation, order, requirement or agree¬ 
ment issued or made pursuant to the statute or 
executive order, the officer or agency upon timely 
application may be permitted to intervene in the 


action. It has been held that this addition to Rule 
24 (b) (2) clearly permits the intervention of gov¬ 
ernmental officers or agencies in proper cases, and 
thus avoids exclusionary construction of the Rule.®^ 

An application by the United States to intervene 
may be sought under Rule 24 (b) (2) providing for 
permissive intervention when the applicant’s claim 
or defense and the main action have a question of 
law or fact in common.® ^ A petition or application 
by the United States to intervene permissively may 
be denied in the exercise of judicial discretion by 
the court,®^ and an application by the government 
or by a governmental agency or official for leave 
to intervene may be denied where no valid reason 
for the intervention is made to appear.®^ A motion 
or petition by the government or by an agency 
thereof to intervene permissively may be denied 
where it appears to the court that all issues the 
government or its agency might raise are being 
presented properly by the parties;®® but the denial 
may be without prejudice to a renew^al of the motion 
if it appears at the trial that there are issues which 
the government or its agency believes should be 
presented and which are not being presented in good 
faith by the parties.®*^ 

The right of intervention is generally available to 


88. U.S.—^Walker v. Reynolds Metals 
Co., supra. 

89. U.S.—General Electric Co. v. Hy- 
grade Sylvania Corporation, D.C.N. 
T., 45 F.Supp. 714. 

American Optical Co. v. New Jer¬ 
sey Optical Co., D.C.Mass., 3 F.R.D. 
169—^Woburn Degreasing Co. v. 
Spencer Kellogg & Sons, D.C.N.T., 
3 F.R.D. 7. 

90. U.S.—General Electric Co. v. Hy- 
grade Sylvania Corporation, D.C.N. 
T., 45 F.Supp. 714. 

American Optical Co. v. New Jer¬ 
sey Optical Co., D.C.Mass., 3 F.R. 
D. 169—^Woburn Degreasing Co. v. 
Spencer Kellogg & Sons, D.C.N.T., 
3 F.R.D. 7. 

91. Erroneous refund of taxes 

In suit to enjoin collection of defi¬ 
ciency assessment by distraint, Unit¬ 
ed States was properly permitted to 
intervene to recover refund previous¬ 
ly made as result of alleged misrep¬ 
resentation by taxpayer. 

U.S.—^Merlin v. Sanders, CJl.Ga., 243 
F.2d 821. 

Tax Indebtedness 

In proceeding to enjoin trustee 
from selling or encumbering plain¬ 
tiffs’ interest in land conveyed by 
trust deed given by plaintiffs’ part¬ 
ners to secure alleged income tax 
deficiency, the United States had 
right to intervene to assert alleged 
tax indebtedness and foreclose lien. 


U.S.—Scott V. Gearner, C.A.Tex., 197 
F.2d 93. 

92. U.S.—Sun Oil Co. v. Humble Oil 
& Refining Co., D.C.Tex., 88 F.Supp. 
658, reversed on other grounds, C. 
A., 190 F.2d 191, rehearing denied 
191 F.2d 705, certiorari denied 72 
S.Ct. 367, 342 U.S. 920, 96 L.Ed. 
687. 

93. U.S.—General Electric Co. v. Hy- 
grade Sylvania Corporation, D.C.N. 
Y., 46 F.Supp. 714. 

American Optical Co. v. New Jer¬ 
sey Optical Co., D.C.Mass., 3 F.R. 
D. 169—^Woburn Degreasing Co. v. 
Spencer Kellogg & Sons, D.C.N.T., 
3 F.R.D. 7. 

94. U.S.—^E. I. Du Pont De Nemours 
& Co. V. Lyles & Lang Const. Co., 
C.A.S.C., 219 F.2d 328, certiorari 
denied 76 S.Ct. 882, 349 U.S. 956, 
99 L.Ed. 1280, and 75 S.Ct. 884, 
349 U.S. 956, 99 L.Bd. 1280. 

95. Civil suit to recover money Judg¬ 
ment 

In employees* suit against employ¬ 
er for damages allegedly due for 
working more than statutory period 
of time fixed by Wage and Hour 
Law, petition to intervene filed by 
Administrator of Wage and Hour 
Law, more than two and a half years 
after suit was started, would be de¬ 
nied, where suit was a civil suit for 
recovery of a money judgment in 
which administrator had no claim 
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or interest and it could have no ef¬ 
fect on the administration of the 
Wage and Hour Law or on any suit 
pending in any court. 

U.S.—Jacobs V. Volney Felt Mills, 
D.C.Ind., 47 F.Supp. 493. 

96. U.S.—General Electric Co. v. Hy- 
grade Sylvania Corporation, D.C.N. 
Y., 46 F.Supp. 714. 

American Optical Co. v. New Jer¬ 
sey Optical Co., D.C.Mass., 3 F.R. 
D. 169—^Woburn Degreasing Co. v. 
Spencer Kellogg & Sons, D.C.N.Y., 
3 F.R.D. 7. 

Federal attorneys 

The court may deny permissive in¬ 
tervention as being unnecessary 
where attorneys of the Department 
of Justice are representing one of 
the parties to the mam action and 
there is no reason to suppose they 
would act differently if the United 
States is made a party of record. 
U.S.—^E. I. Du Pont De Nemours & 
Co. V. Lyles & Lang Const. Co., C.A. 
S.C., 219 F.2d 328, certiorari de¬ 
nied 75 S.Ct. 882, 349 U.S. 956, 99 
L.Ed. 1280, and 75 S.Ct. 884, 349 
U.S. 966, 99 LEd. 1280. 

97. U.S.—General Electric Co. v. Hy- 
grade Sylvania Corporation, D.C.N. 
Y., 46 F.Supp. 714. 

American Optical Co. v. New Jer¬ 
sey Optical Co., D.C.Mass., 3 F.R. 
D. 169—^Woburn Degreasing Co. v. 
Spencer Kellogg & Sons, D.C.N.Y., 
3 F.R.D. 7. 
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& superior governmental official in any suit where 
his subordinate is made a party defendant.^^ 

While the fact that the United States is a defend¬ 
ant in the main action does not necessarily preclude 
intervention as a plaintiff by a United States govern¬ 
ment official acting in that capacity,99 if the United 
States Department of Justice is representing a de¬ 
fendant in the main action, the United States may be 
denied permission to intervene as a party plaintiff 
merely to act as an observer and not as a com- 
batant,! and where a United States attorney is rep¬ 
resenting defendant there would be no necessity for 
the government to intervene to protect itself from 
any claim for services of an attorney.^ 

It is regarded as a valid reason for intervention 
by a governmental agency that there are public 
interests to be protected,^ and a governmental 
agency may be permitted to intervene to protect 
its own jurisdiction.^ 

The National Labor Relations Board may be per¬ 
mitted to intervene in an action by a labor union 
against an employer for an injunction against un¬ 
fair labor practices,^ and in an action by airlines, by 
an association of airplane pilots, and by a port au¬ 
thority for a declaratory judgment and an injunc¬ 


tion restraining village authorities from enforcing 
an ordinance prohibiting airplanes from flying at an 
altitude lower than a specified distance, intervention 
by the Administrator of Civil Aeronautics and the 
Civil Aeronautics Board was proper.® 

§ 153 .-State; State Officials; Mu¬ 

nicipalities 

A state may have a right, or may be permitted, to 
intervene in an action in a federal court where it has a 
Justiciable interest in the outcome of the litigation. 

In an action pending in a federal court a state may 
have an absolute right to intervene under the provi¬ 
sions of Rule 24 (a) of the Federal Rules of Civil 
Procedure,’^ and a state may have an absolute right 
to intervene even though plaintiff in the main 
action is the United States.® The fact that if one 
state is permitted to intervene a second state may 
then also seek to intervene making the suit one 
between states so that the court will be divested of 
jurisdiction is not ground for denying the interven¬ 
tion by the first state.9 

In order that a state may intervene in an action 
pending in a federal court the state must have a 
justiciable interest in the outcome of the litigation, 


98. U.S.—Greer v. Cline, C.C.A.Ky., 
148 F.2d 380—^Varney v. Warehime, 

C. C.A.Ohio, 147 F.2d 238, certiorari 
denied 65 S.Ct. 1675, 325 U.S. 882, 
89 L.Ed 1997, rehearing denied 66 

S.Ct. 15, 326 U.S. 805, 90 L.Ed. 490 

99. XnterventloiL hy Secretary of 
AgricTLltnre 

In action against the United States 
and the Interstate Commerce Com¬ 
mission to set aside an order of the 
commission relative to carriage of 
agricultural products, the Secretary 
of Agriculture could properly inter¬ 
vene under statutory authorization, 
even though the United States was a 
statutory defendant. 

U.S.—Consolidated Truck Service, 
Inc. V. U. S., D.C.N.J., 144 F.Supp. 
814. 

1 . U.S.—^In re Rumsey Mfg. Corp., 

D. C.N.J., 9 F.R.D. 93, affirmed in 
part and reversed in part on other 
grounds, CJL, McAvoy v. U. S., 178 
F.2d 353. 

2. U.S.—^In re Rumsey Mfg. Corp., 
D.C.N.Y., 9 F.R.D. 93, affirmed in 
part and reversed in part on other 
grounds, C.A., McAvoy v. U. S., 178 
P.2d 353. 

3. U.S.—Illinois Iowa Power Co. v. 
North American Light & Power 
Co., D.C.Del., 49 F.Supp. 277. 

4. rederal XCazltime Board 

U.S.—Rivoli Trucking Corp. v. New 
York Shipping Ass'n, D.C.N.Y., 167 
F.Supp. 943. 


5. U.S.—Textile Workers Union of 
America v. Amazon Cotton Mills 
Co., D.C.N.C., 76 F.Supp. 165. 

6. U.S.—^All American Airways v. 
Village of Cedarhurst, C.A.N.Y., 201 
F.2d 273. 

7. U.S.—^Lenz v, Wagner, C.A,Ala., 
240 F.2d 666. 

State acting in proprietary capacity 
In suit by the United States against 
licensee of the state of California to 
Quiet title to waters of intra-state 
river which emptied into Interstate 
stream, state of California, constitu¬ 
tion of which declared use of all wa¬ 
ter a public use subject to regula¬ 
tion under the general welfare, and 
which had enacted statutes making 
all water within the state property 
of the people subject to licensing, 
could intervene as a matter of right 
in its proprietary capacity to defend 
validity of provisions of statutes 
and constitution. 

U.S.—People of State of California 
V. U. S., C.A.Cal., 180 P.2d 596, re¬ 
hearing denied 181 F.2d 598, certio¬ 
rari denied 71 S.Ct. 61, 340 U.S. 
826, 95 L.Ed. 607. 

8. U.S.—People of State of Califor¬ 
nia V. U. S., supra. 

Same under Biinity Bnle 37 

(1) In action by United States to 
quiet title to property formerly bed 
of lake, petition of state to inter¬ 
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vene on claim of title in Itself should 
be granted. 

U.S.—^U. S. V. Ladley, D.C.Idaho, 51 
F.2d 756. 

(2) States asserting title and right 
of possession to tide flats in suit 
by United States against lessees of 
one of states to obtain possession 
and enjoin lessees’ occupancy were 
held entitled, as matter of right, to 
intervene, and trial court had no dis¬ 
cretion to refuse intervention, since 
states were without remedy to liti¬ 
gate title as against United States. 
U.S.—State of Washington v. U. S., 

C. C.A.Or. & Wash., 87 F.2d 421. 

9. U.S.—People of State of Califor¬ 
nia V. U. S., C.A.Cal., 180 P.2d 596, 
rehearing denied 181 F.2d 598, cer¬ 
tiorari denied 71 S.Ct. 61, 340 U.S. 
826, 95 L.Bd. 607. 

10. Interest Insnfflcleut 

State of Minnesota did not have 
required Interest in outcome of liti¬ 
gation to intervene or participate as 
a party in action brought by Minne¬ 
sota manufacturers of dairy prod¬ 
ucts, who sold dried milk in Louisi¬ 
ana, to have Louisiana statute af¬ 
fecting labeling of dried milk de¬ 
clared unconstitutional and to enjoin 
officials of Louisiana State Board of 
Health from giving effect to provi¬ 
sions of statute. 

U.S.—^Land O’Lakes Creameries, Inc. 
V. Louisiana State Bd. of Health, 

D. C.La., 169 F.Supp. 387, 
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and if there is no basis for intervention by a state 
its petition to intervene must be dismissed.il 

The right of a state official to intervene in an ac¬ 
tion pending in a federal court does not proceed 
from state statute, but is governed by the federal 
law.12 

Intervention by municipalities. In order that a 
city may intervene in an action pending in a fed¬ 
eral court it must claim an interest sufficient to 
be denominated a lien, legal or equitable.is A city 
seeking to intervene in an action, to which the state 
creating the city is a party or has already inter¬ 
vened, has the burden of showing some compelling 
interest in its own right, apart from an interest in a 
class with all other citizens and creatures of the 
state, which interest is not properly represented by 
the state.14 In the absence of any showing that the 
particular interests of the city are not being ade¬ 
quately protected and preserved by the state, the 
petition for intervention may be denied.is 

A municipal corporation which is the real party 
in interest in a suit by a customer of a water com¬ 
pany against the water company will be permitted to 
intervene to participate in the suit.i® 

§ 154. -Insurers and Insureds 

An Insurer Is generally permitted to Intervene In a 
suit or proceeding the outcome of which will or is likely 
to affect his rights and interests. 

Intervention by an insurer for the purpose of pro¬ 
tecting his rights is clearly authorized by Rule 24 
of the Federal Rules of Civil Procedure, 28 U.S.C. 

and an insurer may be entitled to intervene as 
a matter of absolute right under the provision of 


Rule 24(a) (2) when representation of the insurer’s 
interests by existing parties is or may be inadequate, 
and the insurer is or may be bound by a judgment 
in the action.^s Thus, where suit has been institut¬ 
ed by the owner of property to recover for the dam¬ 
age or destruction of the property, an insurance 
company, which has paid a part of the loss and 
which is entitled to a pro rata portion of any amount 
that may be recovered, is entitled to intervene in the 
suit.i^ Where suit has been brought by an injured 
plaintiff alleging that defendant is liable for the 
injuries sustained, an insurer of defendant may be 
permitted to intervene to file a petition to obtain 
a declaratory judgment where the insurer is in doubt 
as to whether it will be liable on its policy with de¬ 
fendant for the injuries alleged to have been sus¬ 
tained by plaintifT.20 In a suit brought by policy¬ 
holders in a fraternal benefit society against the 
society for damages for fraud, for the appointment 
of a receiver, and for injunctive relief, other policy¬ 
holders have only a permissive right to intervene.^i 

Workmen's compensation. The rule is generally 
recognized that when a workmen’s compensation 
insurer has paid compensation to an injured em¬ 
ployee, or to the beneficiary of a deceased employee, 
the insurer becomes entitled to recover the compen¬ 
sation so paid from a third person whose negligence 
has been the cause of the death or injury of the 
employee, as discussed in Workmen’s Compensation 
§§ 992-1011. In a suit in a federal court against 
a person liable for the injury or death of an em¬ 
ployee, the insurer’s right to recover compensation 
paid may be a sufficient interest in the subject matter 
of the litigation to authorize the insurer to inter¬ 
vene, 22 and to intervene as a matter of absolute 


11. U.S.—^U. S. V. Warmsprings Irr. 
Dist., D.C.Or., 38 F.Supp. 239. 

12. U.S.—^Miami County Nat. Bank 
of Paola, Kan., v. Bancroft, C.C.A. 
Kan., 121 F.2d 921. 

13. U.S.—Gross v. Missouri & A. Ky. 
Co., D.C.Ark., 74 F.Supp. 242. 

14. U.S.—State of New Jersey v. 
State of New York. N.J. & N.T., 73 
S.Ct. 689, 346 U.S. 369, 97 L.Ed. 
1081, motion granted 74 S.Ct. 66, 346 

U. S. 853, 98 L.Ed. 367. 

15. U.S.—State of New Jersey v. 
State of New York, supra. 

Gross v. Missouri & A, Ey. Co., 
D.C.Ark., 74 F.Supp. 242. 

16. U.S.—General Inv. & Service 
Corp. v. Wichita Water Co., C.A. 
Kan., 236 F.2d 464. 

17. U.S.—^Virginia Elec. & Power Co. 

V. Carolina Peanut Co., C.A.N.C., 
186 F.2d 816, 32 A.L.R.2d 234. 

18. U.S.—^Virginia Elec. & Power 
Co. V. Carolina Peanut Co., supra. 


19. U.S.—^Virginia Elec. & Power 
Co. V. Carolina Peanut Co., supra. 

Insurer’s right no greater than own¬ 
er 

Where insurer of consignee and 
owner of cargo, part of which was 
destroyed by fire, had no right or in¬ 
terest greater than that of consignee 
and owner, and as insurer it was sub¬ 
rogated to rights of consignee and 
owner, and consignee and owner had 
no right of action against owner of 
vessel and general agent and berth 
agent for destruction of part of car¬ 
go, court properly denied petition of 
insurer for leave to intervene. 

U.S.—W. & P. Armstrong, Inc. v. 
The Mormacmar, C.A.N.Y., 196 F. 
2d 762. 

20. U.S.—^Biiapp v. Hankins, D.C.I11., 
106 F.Supp. 43. 

21. U.S.—Wright ▼. The Praetori¬ 
ans, D.C.Tex., 63 F.Supp. 839, af¬ 
firmed, C.C.A., 162 F.2d 856. 
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22. U.S.—^Magee v. McNany, D.C.Pa., 
10 F.R.D. 6. 

Permissive or as matter of right 
Recognizing the right of insurer 
to intervene, the court quoted Rule 
24(a) (2) relative to intervention as 
a matter of absolute right, and quot¬ 
ed Rule 24(b) (2) relative to permis¬ 
sive intervention, and then stated 
that intervention by the insurer 
would be proper under either provi¬ 
sion. 

U.S.—Sloan v. Appalachian Electric 
Power Co., D.C.W.Va., 27 F.Supp. 
108. 

Xuterveutloii permissive only 
Where insurer had paid workmen’s 
compensation, under New York work¬ 
men’s compensation law, to deceased 
employee’s mother who had not in¬ 
stituted action against tort-feasor, 
Intervention as a lienor by insurer in 
action instituted by employee’s ad¬ 
ministratrix for damages for em- 
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right.23 If after having intervened in such an ac¬ 
tion, the insurer chooses to dismiss its intervention, 
and subsequently applies a second time to intervene, 
the right to intervene is no longer existent as a 
matter of absolute right, but will be permissive 
only,24 and is addressed to the sound discretion of 
the court.25 Although ordinarily where suit has 
been brought by an injured employee against the 
employer, and the employee has received workmen’s 
compensation from the compensation insurer, the in¬ 
surer may be permitted to intervene because of its 
interest in recouping its payments to the employee 
out of any damages that may be recovered from 
the employer,26 where the insurer is also a surety 
for the employer, and responsible for any damages 
the employee may collect from the employer, the 
insurer may be denied the right to intervene because 
of the inconsistent positions it would occupy were 
intervention to be permitted.27 

§ 155. - Landowners and Land Claimants 

An owner of real property may be entitled to inter¬ 
vene In an action in the federal court involving the prop¬ 
erty, and Intervention may be as a matter of absolute 
right on the grounds of inadequacy of representation. 

In the application of Rule 24 (a) (2) of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., an owner 
of real property who would or might be bound by a 


judgment in an action pending in a federal court in¬ 
volving the property has an absolute right to in¬ 
tervene in the action if the representation of his 
interests by existing parties is or may be inade¬ 
quate but if the representation of the owner’s 
interests appear to be adequate, no absolute right 
to intervene exists.^® Where the owner of land 
subject to a zoning restriction has brought an action 
against the zoning commission which has resulted 
in a judgment invalidating the zoning order, and 
from which judgment the zoning commission de¬ 
clines to prosecute an appeal, the judgment is suffi¬ 
ciently binding on adjoining property owners, and 
their representation by the zoning commission so in¬ 
adequate, that they will be entitled to intervene in 
the proceeding as a matter of absolute right.^o 

In an action by several tenants in common against 
other tenants in common in trespass to try title to 
realty, an additional tenant in common seeking to 
intervene may do so only as a matter of permission 
and not as a matter of absolute right,and in the 
exercise of its discretion the court might permit 
intervention by one whose theory of recovery was 
the same as that of the plaintiff,22 but as to a per¬ 
son seeking to intervene and who raised issues which 
could not be tried with those of the main action 
without undue delay and inconvenience to all con¬ 
cerned, intervention may be denied.33 


H. SUBSTITUTION 


§ 156. In General 

Under the Federal Rules of Civil Procedure, provision 
Is made for the substitution of parties In specified in¬ 
stances. 


Under the provisions of the Federal Rules of 
Civil Procedure, Rule 25, 28 U.S.C.A., in actions in 
federal courts parties may be substituted on the hap¬ 
pening of certain events.34 This Rule is based on 


ployee’s death would only be permis¬ 
sive. 

U.S.—^Komlos V. Compagnle Natlonale 
Aire France, D.C.N.T., 18 F.R.D. 
368. 

23. U.S.—^Kelley v. Summers, C.A. 
Kan., 210 F.2d 666. 

24. U.S.—Gross V. Missouri & A. 
Ry. Co., D.C.Ark., 74 F.Supp. 242. 

25. U.S.—^Kelley v. Summers, C.A- 
Kan., 210 F.2d 666. 

26. U.S.—Gutowitz V. Pennsylvania 
R. Co., D.C.Pa., 7 F.R.D. 147. 

27. U.S.—Gutowitz V. Pennsylvania 
R. Co., supra, 

28. D.C.—^Wolpe V. Poretsky, 144 F. 
2d 605, 79 U.S.APP.D.C. 141, certio¬ 
rari denied 66 S.Ct 190, 323 U.S. 
777, 89 L.Bd. 621. 

Pailure to invoke statutory remedies 
Landlord who failed to avail him¬ 
self of statutory remedies would not 
be permitted to intervene in action 
against tenant to set aside execu- 

36A C.J.S.—16 


tion of judgment regular on its face 
on ground that property levied on be¬ 
longed to landlord. 

U.S.—^Leeds Music Corp. v. Jones, D. 

C.Pa., 6 F.R.D. 616. 

Owner of lot in cemetery 
In suit to remove trustee of two 
cemetery corporations and to compel 
trustee to account for losses suf¬ 
fered by holders of certificates of 
shares of proceeds of sale of ceme¬ 
tery lots, which proceeds had been 
deposited in one fund, rights of lot 
owner in cemetery operated by one 
of the cemetery corporations could 
not be adequately represented by 
holders of certificates, and hence lot 
owner’s right to appeal from order 
denying his petition to intervene was 
absolute. 

U.S.—^Mack V. Passaic Nat. Bank & 
Trust Co., C.C.A.N.J., 150 BVfid 474. 

29. U.S.—MacDonald v. U. S., C.C.A. 
Mont., 119 F.2d 821, modified on 
other grounds 62 S.Ct. 629, 315 U. 
S. 262, 86 L.Ed. 836. 
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30. U.S.—^Wolpe V. Poretsky, 144 F. 
2d 505, 79 U.S.App.D.C. 141, certio¬ 
rari denied 66 S.Ct. 190, 323 U.S. 
777, 89 L.Ed. 621. 

31. U.S.—Glover v. McFaddin, D.C. 
Tex., 99 F.Supp. 386, affirmed, C.A., 
205 F.2d 1, certiorari denied 74 S. 
Ct. 227, 346 U.S. 900, 98 L.Ed. 400, 
rehearing denied 74 S.Ct. 376, 346 
U.S. 940, 98 L.Ed. 427. 

32. U.S.—Glover v. McFaddin, su¬ 
pra. 

33. U.S.—Glover v. McFaddin, su¬ 
pra. 

34. U.S.—Feinberg v. U. S., D.C. 
Conn., 25 F.Supp. 900. 

Bertsch v. Canterbury, D.C.CaL, 
18 F.R.D. 23. 

Substitution of parties generally; 

In equity suits see Equity §§ 169, 
164. 

In civil actions see Parties $§ 85- 
89. 

In admiralty see Admiralty S 103. 
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the old Equity Rule and the former statutes, 28 U. 
S.C.A. §§ 778, 780, and restates the substance of the 
statutes which were repealed on September 1, 1948, 
when the new Title 28 U.S.C.A. became effective 
because Rules 25 and 81 superseded them;35 but, in 
so far as Rule 25 differs therefrom, it modifies the 
law as it existed under the statutes.^® 

This Rule prescribes in detail the circumstances 
under which substitution is permissible,®^ and au¬ 
thorizes a substitution of parties only where a party 
dies, becomes incompetent, transfers his interest, 
or where a public officer dies or is otherwise separat¬ 
ed from his office.®® In some instances, however, 
substitution has been allowed with respect to parties 
not provided for by this Rule. Thus the substitution 
of one nominal party for another who has sued in 
the same capacity is permitted under federal law,®® 
and under some circumstances, a stranger to an 
action who possesses an interest which will be 
affected thereby may have himself substituted for 
a party.'^® Also, where, in an action by an ex¬ 
ecutor against the United States under the Federal 
Tort Claims Act, the executor lacks capacity to sue 
in the state where the court is held, a motion to sub¬ 
stitute an ancillary administrator as plaintiff will be 
granted.*^! The replacement of a party for grounds 
other than those specified in Rule 25 will not be 
authorized where the record discloses no special 


circumstances warranting it.^® 

The Rule is intended to cover only cases where the 
proper parties have been joined and because of the 
specified grounds another may be substituted."^® 
Rule 17 (b) which treats of the capacity to sue or be 
sued, and is considered supra § 46, bears no relation 
to the matter of, or the right to, substitution.^^ 
Also, it has been held that a substitution of parties 
cannot be effected under Rule 21, relating to the 
misjoinder and nonjoinder of parties, and providing 
that parties may be dropped or added at any stage 
of the action,^® although there is some authority 
which holds that substitution may be allowed by 
the method of adding and dropping parties.*^® 

Where there is no change in the cause of action 
and the party substituted bears some relation of in¬ 
terest to the original party and to the action, sub¬ 
stitution may be allowed.^7 it has been held that a 
motion to substitute a new party as party defendant 
will be denied where the statute of limitations has 
run as against the party sought to be substituted,^® 
or where, if the substitution is granted, the court will 
be without jurisdiction for lack of diversity of citi- 
zenship.4® 

The question of substitution of parties is proce¬ 
dural®® and it is not controlled or governed by local 
law.®i Accordingly the Rule is procedural.®® It 


55. U.S.—Commercial Solvents Corp. 
V. Jasspon, D.C.N.Y., 92 F.Supp. 
20. 10 F.R.D, 356. 

58. U.S.—Bertsch v. Canterbury, D. 

C.Cal., 18 F.R.D. 23. 

37. U.S.—^Jones v. Schellenbergrer, C. 
A.I11., 196 F.2d 852, certiorari de¬ 
nied La Heau v. Jones, 73 S.Ct. 171, 
344 U.S. 876, 97 L.Bd. 679. 

58. U S.—Gordillio v. States Marine 
Lines, D.C.Cal., 13 F.R.D. 445. 

39. U.S.—Deupree v. Levinson, C.A. 
Ky., 186 F.2d 297, certiorari denied 
71 S.Ct. 736, 341 U.S. 915, 96 L.Bd. 
1351. 

■40. U.S.—^U. S. v. E. I. du Pont de 
Nemours & Co., D.C.Ill., 13 F.R.D. 
487. 

41. U.S.—Carlson v. U. S., D.C.Ky., 
14 F.R.D. 21. 

42. U.S.—Gordillio v. States Marine 
Lines, D.C.Cal., 13 F.R.D. 445. 

dian^re from trustee to Individual 
status 

In an action by the United States 
Against a defendant as trustee to re- 
430ver certain taxes, the United States 
contending that it was seeking no 
Judgment against defendant as trus¬ 
tee was not entitled to change the 
designation of defendant and main¬ 
tain action against him ets an Indivld- 
•(jaL 


U.S.—U. S. V. Swink, D.C.Va., 41 F. 
Supp. 98. 

Stranger to action 

In a very limited situation a stran¬ 
ger to an action who possesses an 
interest which will be affected by it 
may have himself substituted for a 
party. 

U.S.—^U. S. V, E. I. du Pont de Ne¬ 
mours & Co., D.C.Ill., 13 F.R.D. 
487. 

43. U.S.—Gordillio v. States Marine 
Lines, D.C.Cal., 13 P.R.D. 445— 
Murfkan v. Kahn, D.C.Fla., 11 F.R. 
D. 520—Schwartz v. Metropolitan 
Life Ins. Co., D.C.Mass., 2 F.R.D. 
167. 

44. U.S.—Jones v. Schellenberger, C. 
A.I11., 196 F.2d 852, certiorari de¬ 
nied La Reau v. Jones, 73 S.Ct. 171, 
344 U.S. 876, 97 L.Bd. 679. 

45. U.S.—Schwartz v. Metropolitan 
Life Ins. Co., D.C.Mass., 2 F.R.D. 
167. 

Wrong party 

Rule relating to misjoinder and 
nonjoinder of parties was not adopted 
to give relief to a plaintiff who sues 
the wrong party, but to a plaintiff 
who sues too many parties, or not 
enough parties. 

U.S.—U. S. V. Swink, D.C.Va., 41 F. 
Supp. 98. 


Guardian; trustee 

Where suit is brought against one 
as trustee, the opposing party is not 
entitled under such Rule to substitute 
such person as an individual. 

U.S.—^U. S. V. Swink, supra. 

46. U.S.—^Hackner v. Guaranty Trust 
Co. of New York, C.C.A.N.T., 117 
F.2d 95, certiorari denied 61 S.Ct. 
835, 313 U.S. 659, 85 L.Bd. 1520. 

National Maritime Union of 
America v. Curran, D.C.N.Y., 87 F. 
Supp. 423—In re Raabe, Glissman 
& Co., D.C.N.Y., 71 F.Supp. 678. 

Murfkan v. Kahn, D.C.Fla., 11 P. 
R.D. 620. 

47. U.S.—^U. S. V. Saunders Petrole¬ 
um Co., D.C.MO., 7 F.R.D. 608. 

48. U.S.—^Blum V, Postal Telegraph, 
D.C.Pa., 64 F.Supp. 898. 

49. U.S.—^Blum v. Postal Telegraph, 
supra. 

50. U.S.—Jones v. Schellenberger, C. 
A.I11., 196 P.2d 862, certiorari de¬ 
nied La Reau v. Jones, 73 S.Ct. 171, 
344 U.S. 876, 97 L.Bd. 679. 

51. U.S.—Jones v. Schellenberger, C. 
A.I11., 196 F.2d 852, certiorari denied 
La Reau v. Jones, 73 S.Ct. 171, 344 

U. S. 876, 97 L.Bd. 679. 

52. U.S.—Commercial Solvents Corp. 

V. Jasspon, D.C.N.Y., 92 F.Supp. 20, 
10 P.B.D. 366. 
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merely provides for the manner and the means by 
which a right to recover, as recognized by the state, 
IS enforced by a court having venue, as well as pow¬ 
er to decide the issues in the action.^^ Whether or 
not a cause of action survives is a question of right, 
not of procedure,54 and depends on the substance of 
the cause of action and not on the forms of pro¬ 
ceeding to enforce it.^s 

Prior to the Federal Rules of Civil Procedure, 
and particularly under the conformity statute, the 
local law was held to govern in questions relating to 
the substitution of parties,although in a particular 
case substitution, as prescribed by federal statute, 
28 U.S.C.A. § 778, was permitted.^? Under the 
former statutes and Rules, revival of an action was 
provided for only where the cause of action sur- 
vived.^s 

What law governs the abatement or survival of a 
cause of action, as distinguished from an action, 
in a federal court on the death of a person in whose 
favor or against whom it has accrued is considered 
in Abatement and Revival § 135. 


§ 157. Death of Party 

A substitution of parties is authorized where a party 
dies during the pendency of the action and the claim 
or cause of action is not thereby extinguished. 

Under Federal Rules of Civil Procedure, Rule 
25 (a) (1), 28 U.S.C.A., a substitution of parties is 
authorized where a party dies and the claim is not 
thereby extinguished, or where it does not abate 
on the death of the party.Prior to the adoption 
of the Rules, and until its repeal effective September 
1, 1948, the substitution of the executor or adminis¬ 
trator of a deceased party was authorized under 
the former 28 U.S.C.A. § 778, where the cause of 
action survived decedent’s death, 

This Rule contemplates a substitution for someone 
who had been made a party to the action before his 
death^i and applies only to the substitution of legal 
representatives.^^ Substitution of a foreign execu¬ 
tor or administrator, that is, one appointed in a 
state other than the state in which the federal court 
is held is permitted,^^ notwithstanding an ancillary 
estate representative has been appointed in the state 
in which the federal court is held.^^ Wliere a for- 


53. XJ.S.—Commercial Solvents Corp. 
V. Jasspon, supra. 

64. U.S.—^Blectropure Sales Corpora¬ 
tion V. Anglim, D.C.N.Y, 21 F. 
Supp. 451—Plimpton v. Mattakeunk 
Cabin Colony, D.C.Conn., 6 F.Supp. 
72. 

55. U.S.—^Barnes Coal Corporation v. 
Retail Coal Merchants Ass’n, C.C.A, 
Va., 128 F.2d 645. 

Fletcher v. Grlnnell Bros., D.C. 
Mich., 64 F.Supp. 778. 

Law governing question of survival 
of cause of action In action in fed¬ 
eral courts see Abatement and Re¬ 
vival § 135. 

68. U.S.—Gorham Mfg. Co. v. Wen¬ 
dell, N.T., 43 S.Ct. 313, 261 U.S. 
1, 67 L.Ed. 505—^Renaud v. Abbott, 
N.H., 6 S.Ct. 1194, 116 U.S. 277, 29 
L.Ed. 629. 

Hood ex rel. North Carolina Bank 
& Trust Co. V. Bell, C.C.A.N.C., 84 
F.2d 136. 

Harris v. Hess, C.C.N.T., 10 F. 
263, 20 Blatchf. 253. 

57. U.S.—Randall v. Proceeds of 
The Scranton, D.C.N.T., 23 F.2d 
843. 

Representatives 

Substitution of representative ap¬ 
pointed in any state for deceased 
party was held to be authorized. 

U.S.—^Randall v. Proceeds of The 
Scranton, supra. 

58. U.S.—^Blectropure Sales Corpora¬ 
tion V. Anglim, D.C.N.T., 21 F.Supp. 
451. 

59. U.S.—Anderson v. Tungkau, C.C. 
A.Ky., 153 F.2d 686, affirmed 67 S.Ct. 


428, 329 U.S. 482, 91 L.Ed. 436— 
Hackner v. Guaranty Trust Co. of 
New York, C.C.A.N.Y., 117 F.2d 95, 
certiorari denied 61 S.Ct. 835, 313 
U.S. 559, 85 L.Ed. 1520. 

Commercial Solvents Corp. v. 
Jasspon, D.C.N.Y., 92 F.Supp. 20, 10 
F.R.D. 356. 

Neiman-Marcus Co. v. Lait, D.C. 
N.Y., 17 F.R.D. 119. 

Actions and causes of action which 
abate or survive: 

Generally see Abatement ajid Re¬ 
vival §§ 132-159. 

Ejectment and corresponding stat¬ 
utory real action on death of 
party see Ejectment § 29. 

For recovery of penalties on death 
of either party see Penalties § 
14. 

Bole not in violation of doctrine of 
Erie R. Co. v. Tompkins, 58 S.Ct. 817, 
304 U.S. 64, 82 L.Ed. 1188, 114 A.L.R. 
1487. 

U.S.—Commercial Solvents Corp, v. 
Jasspon, D.C.N.Y., 92 F.Supp. 20, 10 
P.R.D. 856. 

60. U.S.—^Luster v. Martin, C.C.A. 
Wls., 68 F.2d 537, certiorari de¬ 
nied 63 S.Ct. 86, 287 U.S. 637, 77 
L.Ed. 552. 

Edner v. Mathews, D.C.Pa., 44 F. 
Supp. 872—^Plimpton v. Mattake¬ 
unk Cabin Colony, D.C.Conn., 6 F. 
Supp. 72. 

Ekstrom v. U. S., Ct.Cl., 21 F. 
Supp. 338. 

Applied to Law actions only 

(1) Formerly it was held that the 
statute applied to law actions only, 
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and there was no provision in the 
Equity Rules or practice for the com¬ 
pulsory revival of a suit in a circuit 
court at the Instance of defendant 
after the death of the complainant. 
U.S.—^Brown v. Fletcher, C.C.Mich., 
140 F. 639. 

(2) Subsequently the statute was 
made to apply to suits in equity and 
in admiralty as well as to suits at 
law. 

U.S.—^Wlnkelman v. General Motors 
Corporation, D.C.N.Y., 30 F.Supp. 
112 . 

61. U.S.—Chomey v. Callahan, D.C. 
Mass., 135 F.Supp. 36. 

62. U.S.—^Mallonee v. Fahey, C.A 
Cal., 200 F.2d 918. 

STLcoesBors in office 
Rule does not authorize substitu¬ 
tion of the members of the Home 
Loan Bank Board as successors of a 
deceased member of the board and 
former Home Loan Bank Board Com¬ 
missioner, in his individual capacity, 
since the present members of the 
board are not the legal representa¬ 
tives of the deceased member and 
former commissioner. 

U.S.—^Mallonee v. Fahey, supra. 

63. U.S.—Commercial Solvents Corp. 
V. Jasspon, D.C.N.Y., 92 F.Supp. 
20, 10 F.R.D. 356. 

Neiman-Marcus Co. v. Lait, D.C. 

I N.Y., 17 F.R.D. 119. 

Under prior statnte 
XJ.S.—^Plimpton v. Mattakeunk Cabin 
I Colony, D.C.Conn., 6 F.Supp. 72. 

I 64. U.S.—^Neiman-Marcus Co. v. Lait, 
1 D.C.N.Y., 17 F.R.D. 119. 
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eign administrator has successfully maintained an 
action for an accounting, the court will not order the 
substitution of an administrator de bonis non, whose 
appointment was procured by defendant after the 
institution of the action for the accounting for 
the purpose of having such administrator substituted 
as plaintiff, so that the acccounting might proceed 

with a friendly adversary.®^ 

The Rule does not undertake to designate the 
claims which survive.^® If the cause of action abat¬ 
ed at, and did not survive, the death of a party, sub¬ 
stitution is not authorized,but if the cause of 
action did survive a party’s death, substitution may 
be made in a proper case in accordance with the re¬ 
quirements of the Rule.®s Substitution, however, is 
not a matter of right; the court may order sub¬ 
stitution, but it is under no duty to do so.69 

In a number of instances substitution under Rule 
25 (a) (1) has been held authorized on the death of 
an alleged violator in an action by a government 
or price administrator for damages for violation of 
a price or rent control act, on the ground that the 
action was personal or remedial and did not abate, 
but in other actions substitution has been held not 
authorized in such actions,at least where the dam¬ 
ages sought are a penalty which the government 
seeks to obtain for itself.'^^ Substitution is au¬ 
thorized on the death of plaintiff in an action by 
a tenant for treble damages for rent overcharges^^ 


In some early cases it was held that, where the 
provisions of the federal statutes for the revival of 
an action on the death of a party were not appli¬ 
cable, the action might be revived in accordance with 
the provisions of a state statute,but that in equity 
cases a state statute as to nonabatement of an ad¬ 
ministrator’s action was not applicable.'^ 5 

§ 158. Dissolution or Reorganization of Cor¬ 
poration 

Tha Federal Rule with respect to substitution of 
proper parties where a party dies is confined to human 
litigants and does not apply to corporations. 

Federal Rules of Civil Procedure, Rule 25 (a), 28 
U.S.C.A., authorizing the substitution of proper 
parties within two years where a party dies and the 
claim is not thereby extinguished, is confined to 
successor human litigants and does not apply to cor¬ 
porations.*^® The survival of a cause of action after 
the dissolution of a corporate party is controlled by 
the statutes of the state wherein the corporation was 
created and dissolved,7*^ except where the cause of 
action is based solely on a federal statute.*^® 

Where a corporation, after being made defendant 
in an action, becomes a wholly-owned subsidiary of 
another corporation and then undergoes corporate 
dissolution, the question of the propriety of joinder 
of the successor corporation, although not a ques¬ 
tion of substantive law, is strongly influenced by the 


65. U.S.—Jones v. Schellenberger, C. 
A.IIL, 196 F.2d 852, certiorari de¬ 
nied La Reau v. Jones, 73 S,Ct. 171, 
344 U.S. 876. 97 L.Ed. 679. 

66. U S.—Commercial Solvents Corp. 
V. Jasspon, D.C.N.T., 92 F.Supp. 20, 
10 F.R.D. 356. 

Actions and proceeding's and causes 
of action which abate or survive 
see Abatement and Revival §§ 132- 
159. 

67. U.S.—^Porter v. Montgromery, C.C. 
A.Pa., 163 P.2d 211. 

Fletcher v. Grinnell Bros., D.C. 
Mich., 64 F.Supp. 778—^Edner v. 
Mathews, D.C Pa., 44 F.Supp. 873. 

Kamoses v, Martin, D.C.Mich., 6 
F.R.D. 585. 

68. U.S.—^Milich v. Schlesinger, D.C. 
Ind., 156 F.Supp. 658. 

69. U.S.—^Anderson v. Tungkau, Ky., 
67 S.Ct 428, 329 U.S. 482, 91 L.Ed. 
436. 

70. U.S.—Woods V. Harris, D.C.Pa., 
92 F.Supp. 891. 

Action for benefit of tenant 

Substitution of party was held au¬ 
thorized on death of defendant in ac¬ 
tion by price administrator under 
Price Control Act to compel restitu¬ 
tion to tenant of rent overchargea 


U.S.—Woods V. Lejeunesse, D.C.N.H., 
82 F.Supp. 445. 

71. U.S.—Porter v, Elliott, D.C.Pa., 
69 F.Supp. 652, affirmed, C.C.A., 
Fleming v. Elliott, 163 F.2d 215— 
Bowles V, Montgomery, D.C.Pa., 66 
F.Supp, 889, affirmed, C.C.A., Porter 
V. Montgomery, 163 F.2d 211. 

72. U.S.—^Porter v. Montgomery, C.C. 
A.Pa., 163 F.2d 211. 

73. U.S.—^Murfkan v. Kahn, D.C.Fla., 
11 P.R.D, 520. 

74. U.S.—^McArthur v. Williamson, 
C.C.Ohio, 46 F. 154. 

25 C.J. p 822 note 99. 

75. U.S.—Carter v. Treadwell, C.C. 
N.H., 6 F.Cas.No.2,480, 3 Story 25. 

76. U.S.—Lawrence Warehouse Co. 
V. Defense Supplies Corp., C.C.Au. 
Cal., 168 F.2d 199, vacated on oth¬ 
er grounds 69 S.Ct. 762, 336 U.S. 
631, 93 L.Ed. 931, rehearing denied 
69 S.Ct 1161, 337 U.S. 921, 93 L.Ed. 
1730. 

77. U.S.—American Transp. Co. v. 
Swift & Co., C.C.A.N.T., 24 F.2d 
310. 

Actions by and against trustees of de¬ 
funct corporation generally see Cor¬ 
porations S 1746. 
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Dissolution of corporation as: 
Abating pending action to which 
it is party generally see Abate¬ 
ment and Revival § 102 b. 

Ending its existence for purposes 
of pending litigation generally 
see Corporations § 1737. 

78. U.S.—^Imperial Film Exch. v. 
General Film Co., D.C.N.T., 214 F. 
985. 

Coxnmon-law principles 

In proceeding before a federal 
court, based on federal law, question 
whether such proceeding may con¬ 
tinue beyond the corporate death by 
legal dissolution of a corporation 
party must be decided, in the absence 
of federal statute on the subject, in 
accordance with the principles of 
common law existing prior to the 
Declaration of Independence, there 
being no federal general common 
law. 

U.S.—U. S. V. Leche, D.C.La., 44 F. 

Supp. 70S. 

Action for penalty 

State statute has no effect on pro¬ 
ceeding instituted under federal stat¬ 
ute to recover penalty for alleged vio¬ 
lation of federal law from corpora¬ 
tion dissolved under state law, dur¬ 
ing pendency of proceeding. 

U.S.—U. S. V. Leche, supra. 
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state law as determined by standard conflict of laws 
procedures,79 and where, under the state law, an ac¬ 
tion cannot be maintained against a successor cor¬ 
poration, it will not be substituted in the original 
action or joined with the original party.^9 

With respect to revivor of an action against the 
receiver of a dissolved corporation, while the local 
practice would probably be followed in ordinary 
cases, it will not be followed where the action is 
based on an act of congress, but such action must 
be governed by the federal statutes, and where they 
•do not allow revivor against a receiver, none can 
be had.s^ 

Cessation of corporate directorship. In the ab¬ 
sence of a decision by the highest court of the state 
on the question whether an action by a director of 
^ corporation, under a state statute, for negligence 
and waste on the part of other directors abates 
when plaintiff ceases to be a director, a federal 
court is free to decide the question according to its 
•own view .^2 

§ 159. Incompetency of Party 

If a party to an action In a federal district court 
becomes incompetent, the court, on proper motion there¬ 
for, may allow the action to be continued by or against 
his representative. 

Under the Federal Rules of Civil Procedure, Rule 
25 (b), 28 U.S.C.A., if a party becomes incompetent, 
'the court, on motion served as provided therefor, 


may allow the action to be continued by or against 
his representative.S3 Where an action has been in¬ 
stituted for an incompetent by a guardian ad litem 
and subsequently a legal guardian is appointed, the 
legal guardian may rightfully be substituted in the 
place of the guardian ad litem.34 A motion b\^ the 
individual members of a foreign partnership which 
did not have capacity to sue to substitute them as 
parties plaintiff in place of the partnership m an 
action in federal district court should be granted, 
in the absence of prejudice to defendant.35 

§ 160. Public Officers; Death or Separation 
from Office 

The successor of a public officer who dies or Is 
otherwise separated from offlee during the pendency of an 
action by or against him may be substituted as a party 
to the action on compliance with the requirements of the 
controlling Federal Rule. 

The Federal Rules of Civil Procedure, Rule 25 
(d), 28 U.S.C.A., provide in broad terms for the 
substitution within six months after taking office 
of the successor of a public officer who dies or is 
separated from office during the pendency of an 
action by or against him, if it is satisfactorily shown 
to the court that there is a substantial need for so 
continuing and maintaining the action.36 This Rule 
is substantially the same as the former statute, 28 
U.S.C.A. § 780, with respect to substitution, 37 and 
although it has been stated that the Rules super¬ 
sede any statutory provisions inconsistent there¬ 


to. U.S.—W. H. Elliott & Sons, Inc. 
V E. & P. King & Co., D.C.N.H., 23 
F.R.D. 303. 

Xiaw of corporate domicile should 
be looked to. 

US—W. H. Elliott & Sons, Inc. v. 

E. & F. EZlng & Co., supra. 

SO. U.S.—W. H. Elliott & Sons, Inc, 
V. E. & F. King & Co., supra. 

.81. N.Y.—In re People’s Surety Co. 
of New York, 144 N.Y.S. 131, 82 
Misc. 518, reversed on other grounds 
156 N.Y.S. 1140, 172 App.Div. 969. 
foreign corporation 

Where a suit against a New York 
corporation was pending in a dis¬ 
trict federal court sitting In another 
state, the New York laws authoriz¬ 
ing the revival of actions against a 
receiver are Inapplicable. 

N.Y —In re People's Surety Co. of 
New York, supra. 

S2. U.S.—^Kehaya v. Axton, D.C.N.Y., 
32 F.Supp. 266. 

33. U.S.—Schwartz v. Metropolitan 
Life Ins. Co., D.C.Mass., 2 F.R.D. 
167. 

Substitution for wrong party 

An incompetent, who by his guard¬ 
ian commenced an action to recover 


total and permanent disability bene- 
ftts under a life policy, was not enti¬ 
tled to substitute the guardian in¬ 
dividually as plaintiff, where such 
guardian was the sole beneficiary. 
U.S.—Schwartz v. Metropolitan Life 
Ins. Co., supra. 

84. U.S.—^Montgomery Ward & Co. 
V, Callahan, C.C.A.Kan., 127 P.2d 
32. 

85. U.S,—MacDonald & Co. v. Dif¬ 
ferential Steel Car Co., D.C.Ohio, 8 
F.R.D. 223. 

Change is merely one of names and 
not of interest or identity. 

U.S.—^MacDonald & Co. v. Differen¬ 
tial Steel Car Co., supra. 

86. U.S.—Chew Yin v. Acheson, C.A. 
Ill., 216 F.2d 60—^Danenberg v. Co¬ 
hen, C.AI11., 213 F.2d 944. 

State of Oklahoma ex rel. Vassar 
V. Missouri-Kansas-Texas B. Co., 
D.C.Okl., 29 F.Supp. 968, affirmed. 
C.C.A., State of Oklahoma ex rel. 
MeVey v. Magnolia Petroleum Co., 
114 F.2d 111. 

Lew Thun v. McGrath, D.C.N.T., 
16 P.R.D. 352—U. S. v. Saunders 
Petroleum Co,, D.C.Mo., 7 P.R.D. 
608. 

87. U.S.—Crescent Wharf & Ware¬ 
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house Co. V. Pillsbury, C.A.Cal., 
259 F.2d 850—Fleming v. Good¬ 
win, C.C.A.MO., 165 F.2d 334, certio¬ 
rari denied 68 S.Ct. 1338, 334 U.S. 
828, 92 L.Ed. 1765. 

State of Oklahoma ex rel. Vassar 
V. Missouri-Kansas-Texas R. Co., D. 
C.Okl., 29 F Supp. 968, affirmed, C. 

C. A., State of Oklahoma ex rel. 
MeVey v. Magnolia Petroleum Co., 
114 F.2d 111. 

U. S. V. Saunders Petroleum Co., 

D. C.Mo., 7 F.R.D. 608—^Porter v. 
Woodruff, D.C.N.Y., 7 F.R.D. 391. 

Purpose of statute 

(1) To provide for substitution 
whereby, on compliance with stated 
provisions of statute, the action 
might be continued and the incon¬ 
venience occasioned by the bringing 
of another action obviated. 

U.S.—State of Oklahoma ex rel. Me¬ 
Vey V. Magnolia Petroleum Co., C. 
C.A.Okl., 114 F.2d 111. 

(2) To enable pending proceedings 
by public officials in their official ca¬ 
pacity to be continued when neces¬ 
sary to obtain the settlement of Ques¬ 
tions involved. 

U.S.—Porter v. American Distilling 
Co., D.C.N.Y.. 71 P.Supp. 483. 
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with,88 it was held that the statute continued in 
full force and effect after the adoption of the Rules 
and until its repeal in 1948.^9 

The Rule is not unconstitutional.90 It applies to 
state, county, and municipal officers, as well as to 
federal officers.9i The Rule and the former statute 
were intended to cover only such actions to which 
a public officer was a party as would abate on his 
separation from office,92 and they were not intended 
to increase the category of actions which abate.93 
Substitution under this Rule is not proper where 
the action is against the official as an individual and 
not as a public official.94 The fact that the statute 
under which the action was brought does not pro¬ 
vide for substitution of a party plaintiff is im¬ 
material and will not prevent such substitution, since 
authorization therefor by the Rule or former statute 
is sufficient.25 

The substitution authorized is not limited to a 


formal or technical successor to the officer or offi¬ 
cers who instituted or undertook to maintain the 
action, but extends to persons to whom the duties 
and responsibilities of such officer or officers have 
been transferred.®® 

The purpose of the Rule and former statute is to 
provide for continuance of a personal action by or 
against a public officer where a substantial need 
for such continuance exists and where, in absence of 
statutory authority, such action could not be main¬ 
tained against a successor.®'^ It is not intended to 
hamper the government in its efforts, through its 
proper officers, to enforce its laws or to obtain judg¬ 
ment for money rightfully due it or for statutory 
damages,9 8 and hence was not intended to relieve 
defendants, in actions brought on behalf of the 
government, of their statutory liability to the gov¬ 
ernment.® 9 

The United States may be substituted as party 


88. U.S.—Bowles v. Weiner, D.C. 
Mich.. 6 PR.D. 540. 

89. U.S.—State of Oklahoma ex rel. 
Vassar v. Missouri-Kansas-Texas 
R. Co., D.C.Okl., 29 F.Supp. 968, af¬ 
firmed, CCA, State of Oklahoma 
ex rel. McVey v. Magnolia Petro¬ 
leum Co., 114 P.2d 111. 

90. U.S.—Crescent Wharf & Ware¬ 
house Co. V. Pillshury, C.A.Cal., 259 
F.2d 850. 

91. County attorney is within the 
Rule. 

U.S.—State of Oklahoma ex rel. Mc¬ 
Vey V. Magnolia Petroleum Co., C. 
C.A.Okl., 114 F.2d 111. 

92. U.S.—Ralph D’Oench Co. v. 
Woods, C.A.MO., 171 F.2d 112— 
Fleming v. Goodwin, C.C.A.Mo., 165 
F.2d 334, certiorari denied 68 S.Ct. 
1338, 334 U.S. 828, 92 L.Ed. 1755. 

Fleming v. Peoples Natural Gas 
Co., D.C.Pa., 8 P.R.D. 42. 

Underlying Intent was to avoid re¬ 
sult whereby personal actions against 
officers abated upon their leaving 
office. 

U.S.—^Acheson v. Fujiko Furusho, C.A. 
Cal., Hawaii, Idaho, 212 F.2d 284. 

93. U.S.—Chew Tin v. Acheson, C.A. 
Ill., 216 F.2d 60—^Acheson v. Fuji¬ 
ko Furusho, C.A.Cal., Hawaii, Ida¬ 
ho, 212 F.2d 284. 

94. U.S.—Ignelzi v. Granger, D.C.Pa., 
16 F.R.D. 617. 

Recovery of taxes 
Action by taxpayer against collec¬ 
tor of Internal revenue to recover 
taxes alleged to have been illegally 
collected is against collector as an in¬ 
dividual and not as a public official. 
U.S.—Ignelzi v. Granger, supra. 

95. U.S.—^Bowles v. Bll-Carr Co., D. 
C.N.T., 71 F.Supp. 482. 


96. U.S.—Fleming v. Mohawk 

Wrecking & Lumber Co., Mich., 
67 S.Ct. 1129, 331 U.S. Ill, 91 L. 
Ed. 1375. 

Ralph D'Oench Co. v. Woods, 

C. A.MO., 171 P.2d 112—^Edwards v. 
Woods, C.C.A.MO., 168 F.2d 827— 
Porter v. American Nat. Bank & 
Trust Co., of Chicago, C.C.A.I11., 
161 P.2d 604. 

Bowles V. Bll-Carr Co., D.C.N.T., 
71 F.Supp. 482. 

U. S. V. Saunders Petroleum Co., 

D. C.Mo., 7 P.R.D. 608—Bowles v. 
Blue Ribbon Provisions, D.C.N.Y., 
7 F.R.D. 603. 

Duties of office determining factor 
Under provision permitting action 
instituted by public officer to be con¬ 
tinued by his successor in office, the 
“office” referred to is the office to 
which the official duties attach, and 
where litigation relates to discharge 
of official duties of an office and it is 
the duties of office which are impor¬ 
tant, not the person, continuance is 
authorized. 

U.S.—^Porter v. American Distilling 
Co„ D.C.N.T., 71 F.Supp. 483. 

Same office unnecessary 

In order for statute and Federal 
Rule permitting action Instituted by 
public officer to be continued by his 
“successor in office” to apply, it Is 
not necessary that one individual 
succeed another in the same office, 
but they are equally applicable where 
duties of one are transferred to an¬ 
other. 

U.S.—^Porter v. American Distilling 
Co., supra. 

OonUrmatlon of appointment to of¬ 
fice 

Fact that Price Administrator could 
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I only be appointed by President with 
advice and consent of Senate and 
that Temporary Controls Administra¬ 
tor, to whom functions of Price Ad¬ 
ministrator had been transferred, had 
not been confirmed by Senate, did 
not establish that Temporary Con¬ 
trols Administrator was not enti¬ 
tled to be substituted as successor in 
office in action Instituted by Price 
Administrator. 

U.S.—Porter v. American Distilling 
Co., supra—^Porter v. Bowers, D.C. 
Mo., 70 F.Supp. 761. 

Contra cases 

Prior to supreme court decision 
authorities were not in agreement, 
and it was held in a lower court case 
that Rule relating to substitution of 
parties when public officer dies or has 
been separated from office could be 
satisfied only by a successor in of¬ 
fice. 

U.S.—^Fleming v. Taylor, D.C.Tex.,, 
70 F.Supp. 222. 

97. U.S.—^Fleming v. Goodwin, C.C. 
A.Mo., 166 F.2d 334, certiorari de¬ 
nied 68 S.Ct. 1338, 334 U.S. 828. 
92 L.Ed. 1756. 

Fleming v. Peoples Natural Gas 
Co., D.C.Pa., 8 P.R.D. 42. 

98. U.S.—Fleming v. Goodwin, C.A. 
Mo., 166 F.2d 334, certiorari de¬ 
nied 68 S.Ct. 1338, 334 U.S. 828, 92 
L.Bd. 1766. 

Fleming v. Peoples Natural Gas- 
Co., D.C.Pa., 8 P.R.D. 42. 

99. U.S.—Fleming v. Goodwin, C.C.A. 
Mo., 165 F.2d 334, certiorari de¬ 
nied 68 S.Ct. 1338, 334 U.S. 828, 92: 
L.Ed. 1766. 

Fleming v. Peoples Natural Gas- 
Co., D.C.Pa., 8 F.R,D. 42. 
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plaintiff for an officer-plaintiff who dies or is other¬ 
wise separated from his office, where the action is 
lirought on behalf of the United States and not on 
liehalf of the officer in whose name it was instituted, 
w’ho is but a nominal party and without any interest 
in the subject matter of the action, the real party 
in interest being the United States,^ as where the 
.action is brought by a government administrator for 
treble damages for, or to enjoin, the violation of a 
price control act,2 or to obtain a refund of rent 
■overcharges for the benefit of tenants,^ even though 
his successors in office fail to comply with the Fed- 
-eral Rule relating to substitution.^ Also, although 
there is authority to the contrary,^ the Rule and 
former statute have been held not to apply to an 
action brought against the head of a governmental 
activity by one who seeks a judgment declaring 
liimself to be a citizen or national of the United 
States.^ Substitution will be denied where the per¬ 
son for whom substitution is sought was not a 
party.7 

The statute was remedial,^ and the Rule is proce¬ 
dural and does not affect the substantive rights of 
the parties.^ Accordingly, a failure to comply with 
it does not destroy the right, and the cause of action 
■may survive, depending upon its nature and the 


applicable rule.^o phe requirements of the Rule 
and former statute are mandatory,^! and since the 
repeal of the statute, the Rule has been held manda¬ 
tory and to have the force of law.^2 Jn situations 
to which they are applicable, strict compliance with 
the provisions of the Rule or statute has been re- 
quired,i2 and is a prerequisite to the continuance of 
the action.A plaintiff who has failed to substitute 
as parties defendant within the prescribed time 
the successors of public officials who have resigned 
from office may not avoid the effect of the Rule by 
seeking to have the successors added under Rule 21 
relating to misjoinder and nonjoinder of parties.i^ 

§ 161 . Transfer of Interest of Party 

In case of a transfer pendente lite of an interest in 
the subject matter of an action, the action may be con¬ 
tinued by or against the original party, or the court, on 
motion, may direct the transferee to be substituted In the 
action or joined with the original party. 

Under Federal Rules of Civil Procedure, Rule 2S 
(c), 28 U.S.C.A., in case of any transfer of interest, 
the action may be continued by or against the orig¬ 
inal party unless the court, on motion, directs the 
person to whom the interest is transferred to be 
substituted in the action or joined with the original 
party.l® This Rule applies where an original party 


1. U.S.—Ralph D’Oench Co. v. 
Woods. C.A.MO., 171 F.2d 112— 
U. S. V. Koike, C.C.A.Hawaii, 164 
F.2d 155, followed in U. S. v. Hira- 
hara, 164 F.2d 157. 

U. S. V. Saunders Petroleum Co., 
D C.Mo., 7 P.R.D. 608. 

Purpose of suhstltutloxL in such 
case is to keep record straight so that 
judgment finally entered will un¬ 
questionably bind right parties, and 
such substitution amounts to noth¬ 
ing more than formal amendment to 
-title of action to conform to truth. 
U.S —Fleming v. Goodwin, C.C.A.Mo., 
165 F.2d 334, certiorari denied 68 S. 
Ct. 1338, 334 U.S. 828, 92 L.Ed. 
1755. 

Fleming v. Peoples Natural Gas 
Co., D.C.Pa., 8 F.RD. 42. 

'Effect of order 

Order substituting United States 
as party plaintiff was not an order 
reviving action, but merely amount¬ 
ed to substitution of United States, 
real party in interest, as party plain- 
Ttiff. 

U.S—^Northwestern Lumber & Shin¬ 
gle Co. V. U. S., C.A.Okl., 170 F.2d 
692. 

: 2 . U.S.—^Ralph D’Oench Co. v. 
Woods, C.A.MO., 171 F.2d 112— 
Fleming v. Goodwin, C.C.A.Mo., 165 
F.2d 334, certiorari denied 68 S. 
Ct. 1338, 334 U.S. 828, 92 L.Ed. 1765 
—^U. S. V. Koike, C.C.A.Hawaii, 164 


F.2d 155, followed in U. S. v. Hira- 
hara, 164 F.2d 157. 

U. S. V. Figur, D.C.Minn., 80 F. 
Supp. 140. 

Porter v. Woodruff, D.C.N.T., 7 
F.R.D. 391. 

3. U.S.—^Pinsky v. U. S., C.A.Cal., 
203 P.2d 7. 

4 . U.S.—^Fleming v. Goodwin, C.C.A. 
Mo., 166 F.2d 334, certiorari denied 
68 S.Ct. 1338, 334 U.S. 828, 92 L. 
Ed. 1755. 

Fleming v. Peoples Natural Gas 
Co., D.C.Pa„ 8 P.R.D. 42. 

5. U.S.—^Rosello v. Marshall, D.C. 
N.T., 12 F.R.D. 362. 

6. U.S.—^Acheson v. Fujiko Furusho, 
C.A.Cal., Hawaii, Idaho, 212 F.2d 
284. 

Lew Thun v. McGrath, D.C.N.Y., 
16 F.R.D. 362. 

7. Agent for administrator 
Where plaintiff specified that sum¬ 
mons should be served on “Adjudica¬ 
tion Officer, Regional Office, Chica¬ 
go, Illinois, Official Agent” for “Ad¬ 
ministrator, United States Veterans 
Administration. Washington, D. C.,” 
motion to substitute present Admin¬ 
istrator for the Administrator named 
was required to be denied. 

U.S.—Klein v. Lee, C.A.I11., 264 F.2d 
188, vacated on other grounds 79 S. 
Ct. 636, 368 U.S. 646, 8 L.Ed.2d 668 

8. U.S.—Porter v. Goodwin, D.C.Mo., 
68 F.Supp. 949, vacated on other 
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grounds, C.C.A., 165 F.2d 334, cer¬ 
tiorari denied 68 S.Ct. 1338, 334 U.S. 
828, 92 L.Ed. 1755. 

Porter v. Woodruff, D.C.N.T., 7 
P.R.D 391. 

9. U.S.—Crescent Wharf & Ware¬ 
house Co. V. Pillsbury, C.A.Cal., 
259 P.2d 850. 

U. S. V. Saunders Petroleum Co., 
D.C.MO., 7 F.R.D. 608. ' 

10. U.S.—^Porter v. Woodruff, D.C.N. 

T. , 7 F.RD. 391. 

11. U.S.—State of Oklahoma ex rel. 
Vassar v. Missouri-Kansas-Texas 
R. Co., D.C Okl., 29 F.Supp. 968, 
affirmed, C.C.A., State of Okla¬ 
homa ex rel. McVey v. Magnolia 
Petroleum Co., 114 F.2d 111. 

12. U.S.—Chavers v. Hobby, D.C.N. 
J., 19 F.R.D. 393. 

13. U.S.—^Porter v. Goodwin, D.C. 
Mo., 68 F Supp. 949, vacated on 
other grounds, C.C.A,, 165 F.2d 334, 
certiorari denied 68 S.Ct. 1338, 334 

U. S. 828, 92 L.Ed. 1765. 

14. U.S.—Lew Thun v. McGrath, D. 
C.N.T., 16 P.R.D. 352. 

15. D.C.—^Bovard v. Young, C.A., 266 
F.2d 823. 

16. U.S.—Hofheimer v. Mclntee, C.A. 

Ill., 179 F.2d 789, certiorari denied 
Johnston v. Mclntee, 71 S.Ct. 47, 
340 U.S. 817, 95 L.Ed. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S. 
885, 95 L.Ed. 642—^Mendez v. Bowie, 
aC.A.Pu6rto Rico, 118 F.2d 435, 
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makes a transfer pendente lite of an interest in the 
subject matter of the action, and in such case the 
transferee may be joined or substituted as a party.^^ 
Substitution may be allowed of the receiver of a 
bank as transferee of a bank deposit.^® 

Substitution is not mandatory under the Rule in 
every case of a transfer of interest.^o The Rule, it 
has been held, should yield to state law, including 
a state’s conflict of laws rule.^t It is proper to 
continue as originally instituted an action by a bank¬ 
rupt plaintiff for whom a receiver or trustee has 
been appointed, where no motion has been made for 
the substitution of the receiver or trustee for plain- 
tiff.22 The right of an assignee of a trademark to be 
substituted as plaintiff in an action for infringe- 
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ment may properly be denied where his right to 
damages is not clear.23 A motion by an assignee 
to be substituted will be denied where the assignee is 
seeking in effect a realignment rather than a sub¬ 
stitution of parties.24 A transferee or assignee of 
the res involved, who does not own the entire res, 
cannot be substituted as the sole plaintiff.25 If 
the transferee is already a party to the action, it 
is unnecessary to direct that he be joined or sub¬ 
stituted as a party.2 6 

The Rule has no application to a transfer brought 
about by the death of a party pendente lite,27 and a 
request for substitution because of such an invol¬ 
untary transfer by a deceased party has been held 


certiorari denied 62 S.Ct. 76, 314 
U.S. 639, 86 L.Ed. 513. 

Irving Air Chute Co. v. Switlik 
Parachute & Equipment Co., D.C.N. 
J., 26 F.Supp. 329. 

W. H. Elliott & Sons, Inc. v. E. 
& P. King & Co., D.C.N.H., 23 P.R. 
D. 303. 

17. U.S.—Hofheimer v. Mclntee, C. 
A.Ill., 179 P.2d 789, certiorari de¬ 
nied Johnston v. Mclntee, 71 S.Ct. 
47. 340 U.S. 817, 95 L.Ed. 600, re¬ 
hearing denied 71 S.Ct. 192, 340 U. 
S. 885, 95 L.Ed. 642. 

18. U.S,—Dryden v. Land Inv. Co., 
C.C,A.La., 127 F.2d 586. 

Joinder preferred 

Transferee pendente lite of inter¬ 
ests of plaintiff in subject matter of 
suit would be joined as a party plain¬ 
tiff rather than substituted as party 
plaintiff. 

U.S.—^Vandenbark v. Busiek, D.C.Ill., 
1 F.II.D. 366. 

19. U.S.—Steingut v. Guaranty 
Trust Co. of N. T., D.C.N.Y., 58 F. 
Supp. 623, aflOrmed, C.C.A., 161 P.2d 
571, certiorari dismissed 68 S.Ct. 
81, two cases, 332 U.S. 753, 92 L. 
Ed. 339, 68 S.Ct. 89, 332 U.S. 753, 
92 L.Ed. 340, and 68 S.Ct. 90, two 
cases, 332 U.S. 753, 92 L.Ed. 340, 
certiorari denied Tillman v. Mil¬ 
lard, 68 S.Ct. 106, 332 U.S. 807, 92 
L.Bd. 385, and Steingut v. Guaran¬ 
ty Trust Co. of N. Y., 68 S.Ct. 106, 
332 U.S. 807, 92 L.Ed. 385. 

Nationalized DE&nsslan bank 

Evidence was InsufBcient to estab¬ 
lish that action originally commenc¬ 
ed by refugee board of nationalized 
Russian bank to recover a deposit 
by bank in a New York trust com¬ 
pany was abandoned so as to defeat 
claim of receivers of bank who were 
substituted in action as parties plain¬ 
tiff. 

U.S.—Steingut v. Guaranty Trust Co. 
of N. Y., I>.C.N.Y., 58 F.Supp. 623, 
affirmed, C.C.A., 161 F.2d 671, cer¬ 


tiorari dismissed 68 S.Ct. 81, two 
cases, 332 U.S. 753, 92 L.Ed. 339, 
68 S.Ct. 89, 332 U.S. 763, 92 L.Ed. 
340, and 68 S.Ct. 90, two cases, 332 
U.S. 763, 92 L.Ed. 340, certiorari de¬ 
nied Tillman v. Millard, 68 S.Ct. 
106, 332 U.S. 807, 92 L.Ed. 385, and 
Steingut v. Guaranty Trust Co. of 
N. Y., 68 S.Ct. 106, 332 U.S. 807, 92 
L.Ed. 385. 

20. U.S.—McComb v. Row River 
Lumber Co., C.A.9, 177 P.2d 129. 
Transfer not in good faith 
Evidence showed that there was no 
bona fide sale of property or business 
of defendants so as to justify making 
alleged buyer a party defendant to 
action by Administrator to recover 
treble damages for violation of maxi¬ 
mum price regulations. 

U.S.—^Fleming v. Taylor, D.C.Tex., 70 
F.Supp. 222. 

Deni^ of snbstltntion held proper 
In action by subcontractor against 
prime contractor, which had contract 
for construction of project for Atom¬ 
ic Energy Commission, for agreed 
compensation under subcontract and 
for breach thereof, refusal to allow 
United States, to whom prime con¬ 
tractor had made assignment of sub¬ 
contract after case had been at is¬ 
sue for several months, to be substi¬ 
tuted for prime contractor as party 
defendant did not constitute an abuse 
of discretion, especially in view of 
fact that amount sued for was in ex¬ 
cess of that allowed by the Tucker 
Act. 

U.S.—^E. I. Du Pont De Nemours & 
Co. V. Lyles & Lsuig Const. Co., C. 
A.S.C., 219 F,2d 328, certiorari de¬ 
nied 75 S.Ct. 882, 349 U.S. 956, 99 
L.Bd. 1280, and 76 S.Ct 884, 349 

U. S. 966, 99 L.Ed. 1280. 

21- U.S.—W. H. Elliott & Sons, Inc. 

V. E. & F. King & Co., D.C.N.H., 23 
F.R.D. 303. 

22. U.S.—Liberty Broadcasting Sys¬ 
tem V. Albertson, D.C.N.Y., 15 F.R. 
D. 121. 


23. U.S.—^Darling Baby Products 
Corporation v. Wearite Specialty 
Co., D.C.N.Y., 4 P.R.D. 14. 

24. Attempt to hold assignor 

A motion by an assignee to be sub¬ 
stituted as plaintiff in place of his 
assignor will be denied where his 
claim against defendant is not merely 
that of an assignee, but he is seeking 
greater rights against defendant and 
is also seeking to hold his own as¬ 
signor as a defendant, so that he is 
seeking a complete realignment and 
not merely a substitution. 

U.S.—Strickler Engineering Corp. v. 
Michael Flynn Mfg. Co., D.C.Pa., 
23 F.R.D. 12. 

25. U.S.—^Hofheimer v. Mclntee, C.A. 
Ill., 179 F.2d 789, certiorari denied' 
Johnston v. Mclntee, 71 S.Ct. 47, 
340 U.S. 817, 96 L.Ed. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S.. 
885, 95 L.Ed. 642. 

Attorney 

Where attorney was assigned part 
interest in claims sued on as contin¬ 
gent fee, and he assigned his interest 
therein to another attorney, second* 
attorney at most had a Hen on claim 
for services rendered or to be ren¬ 
dered and could not be substituted as 
sole plaintiff after death of original 
plaintiff. 

U.S.—Hofheimer v. Mclntee, C.A.I11., 
179 F.2d 789, certiorari denied 
Johnston v. Mclntee, 71 S.Ct 47, 
340 U.S. 817, 95 L.Ed. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S. 
885, 95 L.Ed. 642. 

26. U.S.—Dryden v. Land Inv. Co.,, 
C.C.A.La., 127 F.2d 686. 

Irving Air Chute Co. v. Switlik 
Parachute & Equipment Co., D.C. 
N.J., 26 F.Supp. 329. 

27. U.S.—Hofheimer v. Mclntee, C. 
A.I11., 179 F.2d 789, certiorari de¬ 
nied Johnston v. Mclntee, 71 S.Ct. 
47, 340 U.S. 817, 95 L.Bd. 600, re¬ 
hearing denied 71 S.Ct. 192, 340. 
U.S. 885, 96 LJBd. 642. 
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too late where it was delayed until after the expira¬ 
tion of the time prescribed in Rule 25 (a).28 

§ 162. Time for Substitution 

The Federal Rules of Civil Procedure limit the time 
for substitution of a proper party for a deceased party to 
two years after death, and further provide for dismissal 
of the action as to the deceased party if substitution Is 
not made within the prescribed time. 

The Federal Rules of Civil Procedure, Rule 25 
(a), 28 U.S.C.A., limit the time for the substitution 
of a proper party for a deceased party to two years 
after death, and further provide that if substitu¬ 
tion is not effected within the prescribed time the 
action shall be dismissed as to the deceased party.28 
This provision with respect to the time for substitu¬ 
tion is in substance the same as the former statute, 
28 U.S.C.A. § 778, which was repealed on Septem¬ 
ber 1, 1948.30 

This limitation on the time for substitution of 
parties has been held mandatory in cases decided 
under the former statute and the Rule, and in cases 


which follow the former authorities and hold the 
force and effect of the limitation not affected by the 
repeal of the statute.^i Under this view, the time 
requirement operates both as a statute of limitations 
on revivor and as a mandate to the court to dismiss 
the action not revived within the two-year period,32 
and where substitution was not made within such 
time, it cannot be made thereafter, and the court has 
a mandatory duty to dismiss the action. 33 

Also, the time within which substitution may be 
made cannot be enlarged under Rule 6 (b), per¬ 
mitting an act to be done after expiration of the 
period specified in other Federal Rules if the failure 
to act was the result of excusable neglect,34 even 
though the failure of plaintiff to seek a substitution 
of parties was the result of excusable neglect, as 
where he had no knowledge of the death of defend¬ 
ant until after expiration of the two years.35 It 
has been held, however, that a party may waive 
the right to object to the failure of a party to make 
proper substitution for a deceased party within 
two years.38 


-28. U.S.—Hofheimer v. Mclntee, C.A. 

111.. 179 P.2d 789, certiorari denied 
Johnston v. Mclntee, 71 S.Ct. 47, 
340 U.S. 817, 96 KEd. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S. 
885. 95 L.Ed. 642. 

29. U.S.—^Anderson v. Brady, D.C. 
Ky., 1 F.R.D. 589. 

-30. U.S.—^Anderson v. Tungkau, Ky., 
67 S.Ct 428, 329 U.S. 482, 91 LrEd. 
436. 

■31. U.S.—Anderson v. Yungkau, su¬ 
pra. 

Hofheimer v. Mclntee, C.A.I11., 
179 P.2d 789. 

Winkelman v. General Motors 
Corporation, D.C.N.T., 30 P.Supp. 
112 . 

Foltz V. Moore-McCormack Lines, 
Inc., D.C.N.T., 19 F.II.D. 301—Blum 
V. Postal Tel., D.C.Pa., 11 F.R.D. 
600—Photometric Products Corp. v, 
Radtke, D.C.N.T., 6 F.R.D. 394, ap¬ 
peal dismissed, C.C.A., 157 F.2d 
849. 

32. U.S.—^Anderson v. Tungkau, Ky., 
67 S.Ct 428, 329 U.S. 482, 91 L.Ed. 
436. 

Hofheimer v. Mclntee, C.AI11., 
179 P.2d 789. 

Foltz V. Moore-McCormack Lines, 
Inc., D.C.N.Y., 19 P.R.D. 301. 

33. U.S.—^Hofheimer v. Mclntee, C.A. 

111., 179 F.2d 789—Anderson v. 
Yungkau, C.C.A.Ky., 153 P.2d 686, 
affirmed 67 S.Ct 428, 329 U.S. 482, 
91 L.Ed. 436. 

Winkelman v. General Motors 
Corporation, D.C.N.Y., 30 P.Supp 
112—Swanson v. Northern Pac. Ry. 
Co., D.aMont, 26 F.Supp. 792. 
Foltz V. Moore-McCormack Lines 


Inc., D.C.N.Y., 19 F.R.D. 301—Blum 
V. Postal Tel., D.C.Pa., 11 P.R.D. 
600—^Anderson v. Brady, D.C.Ky., 1 
F.R.D. 689. 

“Shall” as word of limitation 
Word "shall,** as used in such Rule 
providing that, if substitution of par¬ 
ties is not effected within two years 
after death of a litigant, “the action 
shall be dismissed as to the deceased 
party,** is a word of limitation mak¬ 
ing the Rule as binding as statutes 
fixing definite periods of limitation. 
U.S.—^Anderson v. Yungkau, Ky., 67 
S.Ct. 428, 329 U.S. 482, 91 L.Ed. 
436. 

Anderson v. Brady, D.C.Ky., 1 F. 
R.D. 589. 

34. U.S.—^Anderson v. Yungkau, Ky., 
67 S.Ct. 428, 329 U.S. 482, 91 L.Ed. 
436. 

Anderson v. Brady, D.C.Ky., 1 P. 

R. D. 689. 

Policy of law 

Rule as to time for substitution of 
parties was held to have a direct im¬ 
pact on probate of estates in state 
courts, and hence should not be con¬ 
strued to be more disruptive of 
prompt and orderly probate adminis¬ 
tration in such courts than its lan¬ 
guage makes necessary. 

U.S.—^Anderson v. Yungkau, Ky., 67 

S. Ct. 428, 329 U.S. 482, 91 L.Ed. 486. 

Amendment of Bnle 
An amendment was added to Rule 
6 (b) effective on March 19, 1948 
which expressly excepted Rule 25 
from discretionary provisions of 
Rule 6 (b). 

U.S.—Blum V. Postal Tel., D.C.Pa., 11 
P.R.D. 500. 


35. U.S—^Anderson v. Yungkau, Ky., 
67 S.Ct. 428, 329 U.S. 482, 91 L.Ed. 
436. 

Bellanoe on existing practice 
Fact that plaintiff relied on prac¬ 
tice existing between itself and 
trust company, which was executor 
of estate of deceased defendant, 
whereby company on being appointed 
personal representative of a deceased 
defendant in any action being main¬ 
tained by plaintiff had as a matter 
of routine approved orders of revivor 
submitted by plaintiff and therefore 
neglected to effect substitution of 
parties within two years after de¬ 
fendants death, as required by Rule 
25, does not constitute “excusable 
neglect'* authorizing court under 
Rule 6 (b) to permit the substitution 
to be made after expiration of period 
specified. 

U.S.—Anderson v. Brady, D.C.Ky., 1 
F.R.D. 689. 

36. U.S.—^Bush V Remington Rand, 
C.AConn., 213 F.2d 456. 

Failure to make timely objection 
Where defendant knew of death of 
one plaintiff, and, if objection to con¬ 
tinuation of action without proper 
substitution for such party had been 
made prior to hearings, such proceed¬ 
ings would have been greatly simpli¬ 
fied and much time and expense 
would have been saved, defendant, 
which stood by while plaintiffs ex¬ 
pended money and effort to bring 
case to judgment, would not be al¬ 
lowed to object to failure to make 
proper substitution for such deceased 
party within two years. 

U.S.—Bush V. Remington Rand, su¬ 
pra. 
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Subsequent to the repeal of 28 U.S.C.A. § 778, 
some of the cases have held that the Rule has the 
force and effect of a statute, and that the require¬ 
ment as to time for substitution of parties is still 
mandatory and of the same effect as it was under 
the Rule and former statute.^? Others, however, 
have held that while the statute was in force the 
Rule merely provided the means of enforcing it, 
mainly by providing substitution by motion rather 
than by the more cumbersome procedures of scire 
facias,38 that the Rule does not operate as a statute 
of limitations upon revivor,39 and that since the 
repeal of the former 28 U.S.C.A. § 778, the provi¬ 
sion of the Rule with respect to the time within 
which such substitution may be made is invalid.^® 

In any event, as a matter of policy and without 
regard to the validity of the time requirement or 
whether or not it imposes a mandatory requirement, 
substitution will be denied and the action dismissed 
for failure to substitute the personal representative 
of a deceased party within the required time, where 
no circumstances are shown warranting a mitiga¬ 
tion of its requirements,as where plaintiff’s claim 
can be prosecuted in a new and independent action 
by his personal representative and the substantial 
effect of the dismissal will be only a loss of position 

on the trial calendar.'^^ 

The statute tolling statutes of limitation during a 
person’s military service does not apply to actions 
against a person not in military service, so as to toll 


the time to substitute an executor who was in the 
military service in place of a deceased party who 

was not in the service.‘^3 

Dissolved federal agency or corporation, A mo¬ 
tion to substitute a party for a dissolved federal 
agency or corporation must be made within the time 

prescribed by statute.'*^ 

§ 163. - On Death or Separation from 

Office of Public Officer 

The time for substitution as a party of the successor 
of a public official who died or was otherwise separated 
from his office during the pendency of an action by or 
against him is limited to six months after the successor 
takes office. 

In an action by or against a public official who 
dies or is otherwise separated from his office during 
the pendency of the action, the time for substitution 
of his successor as a party in the action is limited 
by the Federal Rules of Civil Procedure, Rule 25 
(d), 28 U.S.C.A., to six months after his successor 
takes office.45 The six-months period during which 
substitution may be made commences to run from 
the date the successor of the public official takes 
office.^® 

This limitation, it has been held, has the force of 
law, is mandatory, and allows no discretion to the 
district judge.^'^ It must be adhered to in actions to 
which it is applicable.^ 3 Survival of an action to 
which the limitation is applicable is dependent on a 


37. U.S.—^Hofheimer v. Meintee, C.A. 
Ill., 179 F.2d 789, certiorarf denied 
Johnston v. MeIntee, 71 S.Ct. 47, 
340 U.S. 817, 96 L.Ed. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S. 
885, 95 KEd. 642. 

Foltz V. Moore-McCormack Lines, 
Inc., D.C.N.T., 19 F.R.D. 301. 

38. U.S.—^Perry v. Allen, C.A.Ga., 239 
F.2d 107. 

39. U.S.—Perry v. Allen, supra. 
Beyond Bnle xnaJdiLg power 

Such a statute of limitations upon 
revivor may be placed solely by leg¬ 
islature, and is beyond competence of 
court exercising its power to formu¬ 
late rules of procedure. 

U.S.—^Perry v. Allen, supra. 

40. U.S.—^Perry v. Allen, supra. 
Henebry v. Sims. D.C.N.Y.. 22 F. 

R.D. 10. 

41. U.S.—Wadler v. Mediterranean 
Lines, D.C.N.Y., 18 F.R.D. 322. 

42. U.S.—Gertler v. U. S., D.C.N.Y., 
18 F.R.D. 307. 

43. U.S.—Photometric Products Corp. 
V. Badtke, D.C.N.Y., 6 P.R.D. 394, 
appeal dismissed, C,C.A., 167 F.2d 
849. 


I 44. Befense Supplies Corporation 
U.S.—^Defense Supplies Corp. v. Law¬ 
rence Warehouse Co., Cal., 69 S.Ct. 
762, 336 U.S. 631, 93 L.Ed. 931, re¬ 
hearing denied 69 S.Ct. 1161, 337 

U. S. 921, 93 L.Ed. 1730. 

46. U.S.—Columbia Research Corp. 

V. Schaffer, C.A.N.Y., 266 P.2d 677. 
State of Oklahoma ex rel. Vas- 

sar V, Missouri-Kansas-Texas R. 
Co., D.C.Okl., 29 F.Supp. 968, af¬ 
firmed, C.C.A., State of Oklahoma, 
ex rel. MeVey v. Magnolia Petro¬ 
leum Co., 114 P.2d 111. 

Lew Thun v. McGrath, D.C.N.Y., 
16 F.R.D. 362—^Rossello v. Mar¬ 
shall, D.C.N.Y., 12 P.R.D. 352— 
Toshio Joji V. Clark, D.C.Cal., 11 F. 
R.D. 263—Schnoedewind v. Clark, 
D.C.N.Y., 11 P.R.D. 106—State of 
Wisconsin v. Clark, D.C.Wis., 11 P. 
R.D. 102—Gambardelli v. Clark, D. 
C.Pa., 10 P.R.D. 44. 

When action pendixig* 

An action is “pending*' within 
meaning of statute making survival 
of action against federal officer pend¬ 
ing at officer's death or resignation 
dependent on substitution of succes¬ 
sor, even though appeal is being 
sought. 


U.S.—Snyder v. Buck, App.D.C., 71 
S.Ct. 93, 340 U.S. 16, 96 L.Ed. 15. 

46. U.S.—Bowles v. Kent County 
Motor Co., D.C.Del., 6 P.R.D. 515. 

Time not cut down 
Federal Rule 6 (d) providing for 
service of written motion and notice 
of hearing thereof not later than 
five days before time specified for 
hearing thereof does not cut down 
the six-months’ period allowed by 
Rule 25 (d) for making of motion 
that action by or against public offi¬ 
cer be continued or maintained by or 
against his successor. 

U.S.—Bowles V. Kent County Motor 
Co., supra. 

47. U.S.—Rossello v. Marshall, U.C. 
N.T., 12 P.R.D. 352. 

Jurisdictional 

Six-months period is jurisdictional. 
U.S.—^Parker v. Lester, D.C.Cal., 112 
F.Supp. 433, reversed on other 
grounds, C.A., 227 P.2d 708. 

48. U.S.—^Poindexter v. Folsom, C. 
A.Pa., 242 P.2d 616. 

State of Wisconsin v. Clark, D.C. 
Wis., 11 P.R.D. 102. 

Motion timely as to part of defend¬ 
ants 

Where, in action against three pub- 
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timely substitution of the successor as a party,and 
if such substitution is not made within the prescribed 
six months, the action abates and must be dis- 
missed.50 Even though the Rule is not mandatory, 
where the circumstances do not warrant any mitiga¬ 
tion of its requirements, a motion for substitution 
after the prescribed time will be denied and the 
action held to have abated.^i 

Where the limitation is applicable, it may not be 
altered by agreement of the parties,52 and the theory 
of estoppel may not be invoked to prevent its appli¬ 
cation. 53 Also, it has been held that the time for 
substitution may not be enlarged under Rule 6 (b) 
permitting an act to be done after expiration of the 
period specified in other Federal Rules if the failure 
to act was the result of excusable neglect.54 In 
some instances, however, an order enlarging the 
time within which substitution may be made has 
been given effect,55 and such an order has been held 
not open to collateral attack and not reviewable by 


a judge of coordinate jurisdiction.56 

The six-months limitation for substitution of the 
successor of a public official as a party has been held 
applicable only to actions which are of such a nature 
that they would abate, but for the Rule, on the 
separation of the officer involved from his office.57 
It applies to an action against a public officer with 
respect to a duty attaching to his office, where the 
duty existed as long, and only as long, as the office 
was held and the power to perform it ceased when 
the officer retired from office, and where, moreover, 
the successor might on demand recognize the claim 
asserted and discharge the duty.58 Also, it applies 
to an action brought by or against an officer of the 
United States and relating to the present or future 
discharge of his official duties, and is not restricted 
to actions brought against officials for remedies 
which would not be available in a direct suit against 
the United States.®® 

Although there is authority to the contrary,®® the 


lie officials, motion for substitution 
of their successors in office as par¬ 
ties was timely as to one official and 
too late as to the other two, the mo¬ 
tion will be denied where the single 
aubstitution would be pointless. 
Ur.S.—GambardelU v, Clark, D.C.Pa., 

10 F.R.D. 44. 

Actions to which time limit applica¬ 
ble 

(1) Action against Attorney Gen¬ 
eral under Trading with the Enemy 
Act to recover property. 

TJ.S.—Toshio JoJi v. Clark. D.C.Cal., 

11 P.RD. 253—Schnoedewind v. 
Clark, D.C.N.T., 11 P.R.D. 106. 

(2) Action against head of Depart¬ 
ment of Health, Education and Wel¬ 
fare, seeking review of disallowance 
of old-age benefits. 

U.S.—Chavers v. Hobby, D.C.N.J., 19 
P.R.D. 393. 

(3) Action against Paymaster Gen¬ 
eral of the Navy for widow’s allow¬ 
ance. 

D.C.—Buck V. Snyder, 179 F.2d 466, 
85 U.S.App.D.C. 428, affirmed 71 S. 
Ct. 93. 340 U.S. 16. 95 L.Ed. 15. 

(4) Action to enjoin enforcement 
of fraud order. 

U.S.—^Vlbra Brush Corp. v. Schaffer, 
C.A.N.Y., 256 P.2d 681—Columbia 
Research Corp. v. Schaffer, C.AN. 
T., 256 P.2d 677. 

49- U.S.—Snyder v. Buck, App.D.C., 
71 S.Ct. 93, 340 U.S. 15, 95 L.Ed. 15. 
Timely showing of need 

Piling of a motion for substitution 
within time prescribed for substitu¬ 
tion was not alone sufficient, but it 
was necessary that a satisfactory 
showing of need for continuing cause 
should be made to court within pre¬ 
scribed time. 


U.S.—Porter v. Goodwin, D.C.Mo., 68 
F.Supp. 949, vacated on other 
grounds, C.C.A., 165 F.2d 334, cer¬ 
tiorari denied 68 S.Ct. 1338, 334 U. 
S. 828, 92 L.Ed. 1755. 

50. U.S.—Rossello v. Marshall, D.C. 
N.T., 12 P.RD. 352—Toshio Joji 
V. Clark, D.C.Cal, 11 P.R.D 253— 
Schnoedewind v. Clark, D.C.N.T., 11 
P.R.D. 106—State of Wisconsin v. 
Clark, D.aWis., 11 P.R.D. 102. 

51- U.S.—Crescent Wharf & Ware¬ 
house Co. V. Pillsbury, C.A.Cal., 
259 P.2d 850. 

52. U S.—Snyder v. Buck, App.D.C., 
71 S.Ct. 93, 340 U.S. 16, 96 L.Ed 
16. 

Chavers v. Hobby, D.C.N.J., 19 P. 
R.D. 393—^Rossello v. Marshall, D. 
C.N.T., 12 P.R.D. 352. 

Sub8eQ.uent consent of successor 
to his substitution as party for his 
predecessor in office, made after ex¬ 
piration of time limit for making 
substitution, is Ineffective. 

U.S.—GambardelU v. Clark, D.C.Pa., 
10 F.R.D. 44. 

53. U.S.—Snyder v. Buck, App.D.C., 
71 S.Ct. 93, 340 U.S, 16, 96 L.Ed. 
16. 

Chavers v. Hobby, D.C.N.J., 19 P. 
R.D. 393—^Rossello v. Marshall, D. 
C.N.T., 12 P.R.D. 362. 

Stipulation for substitution 

Parties* stipulation for, and order 
of district court granting substitu¬ 
tion of, successor of resigning secre¬ 
tary of department as defendant in 
action against her to review referee’s 
decision denying plaintiffs* claims 
after expiration of six months from 
date of succession did not estop sub¬ 
stituted defendant to move to dis¬ 
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miss action for failure to make time¬ 
ly substitution of party defendant. 
U.S.—Poindexter v. Folsom, C.A.Pa., 
242 F.2d 516. 

54. U.S—Poindexter v. Folsom, C.A. 
Pa., 242 F.2d 516. 

Chavers v. Hobby, D.C.N.J., 19 P. 
R.D. 893—Rossello v. Marshall, D. 
C.N.T., 12 P.R.D. 352. 

55. U.S.—Porter v. Woodruff, D.C. 
N.Y., 7 P.R.D. 391. 

56. U.S.—Porter v. Sands, D.C.N.Y., 
74 F.Supp. 494. 

Ex parte order enlarging time for 
substitution of party is not open to 
collateral attack. 

U.S.—Bowles V. Blue Ribbon Provi¬ 
sions, D.C.N.Y., 7 F.R.D. 603. 

57. U.S.—^Ralph D'Oench Co. v. 
Woods, C.A.MO., 171 P.2d 112— 
Northwestern Lumber & Shingle 
Co. V. U. S., C.A.Okl., 170 P.2d 692, 
overruling State of Oklahoma ex 
rel. MeVey v. Magnolia Petroleum 
Co., C.C.A.Okl„ 114 P.2d 111, and 
State of Oklahoma ex rel. Phillips 
V. American Book Co., C.CA.Okl., 
144 P.2d 685—^Fleming v. Goodwin, 
C.C.A.MO., 165 P.2d 334, certiorari 
denied 68 S.Ct. 1338, 334 U.S. 828, 
92 L.Ed. 1755. 

58. U.S.—Snyder v. Buck, App.D.C., 
71 S.Ct. 93, 340 U.S. 15, 96 L.Ed. 
15. 

59. U.S.—Snyder v. Buck, supra. 

60. U.S.—Bowles v. Wilke, CA.Ill., 
176 P.2d 35, certiorari denied 70 S. 
Ct. 104, 338 U.S. 861, 94 L.Ed. 528. 

Tor damages 

In action by Price Administrator 
for and on behalf of the United 
States for treble damages for viola¬ 
tion of Price Control Act, the time 
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limitation on time for substitution has been held 
not applicable so as to prevent substitution being 
made for a plaintiff administrator more than six 
months after his separation in an action involving a 
violation of a price or rent control act,®! or so as 
to prevent substitution of a federal government 
agency for the administrator as a party defendant 
more than six months after he has retired from 
ofEce.®2 Also, the limitation has been held not ap¬ 
plicable in an action in which a person seeks a dec¬ 
laration of nationality, that is, an action in which 
he seeks a determination of his citizenship status 
binding on all the world,but the contrary has also 
been held.®^ 

§ 164. Proceedings for Substitution 

Proceedings for the substitution of a party in an 
action in the federal courts should be made in accord- 
ance with the requirements of Rule 25. A motion for 
substitution for a deceased party may be made by the 
successors or representatives of the deceased party or by 
any party, and such motion, together with the notice of 
hearing, must be served on ail parties. 

The procedure outlined by the Federal Rules of 
Civil Procedure, 28 U.S.C.A., should be followed 
in making substitution of a party in an action in the 
federal courts.®® Where the substitution is for a 
deceased party, the motion for substitution, in ac¬ 


cordance with the provisions of Rule 25 (a) (1),. 
may be made by the successors or representatives of 
the deceased party or by any party,®® but the burdeu 
is on the party opposing the deceased party to ef¬ 
fectuate substitution within the time prescribed.®'^’ 

A motion for revivor against executors of a de¬ 
ceased defendant should be signed by the attorney 
for plaintiff, although the failure properly to sign 
the copies sent to the executors may not be fatal.®® 
It need not affirmatively appear from allegations of 
the motion for substitution that the party died within 
the time specified for substitution, where such fact 
is conceded in the brief of the opposing party, and 
where it would be futile to delay the substitution of 
the representative for the deceased party.®^ 

The motion for substitution, together with the 
notice of hearing, must be served on all parties.''®' 
Such service is not limited to the state in -which 
the federal court sits,^! but may be made in any 
judicial dictrict'^2 jn any state or territory of the 
United States.*^® Such service, however, is re¬ 
quired only for the purpose of substitution and is not 
effective to give in personam jurisdiction over a de¬ 
fendant if none was had before.*^^ A provision for 
service of notice of the motion for revivor a 
specified time before the hearing thereon has been 
held directory, and hence a failure to comply strictly 


for substitution of successor to ad¬ 
ministrator as party plaintiff was 
limited to six months after admin¬ 
istrator’s separation from ofllce. 

XT S.—Bowles v. Ohlhausen, D.C.Ill., 
71 F.Supp. 199. 

61. XJ.S.—^Ralph D’Oench Co. v. 
Woods. C.A.MO., 171 F.2d 112— 
Northwestern Lumber & Shingle 
Co. V. XJ. S., C.A.Okl., 170 F.2d 692 
—Fleming v. Goodwin, C.C.A.Mo., 
165 F.2d 334, certiorari denied 68 
S.Ct. 1338, 334 U.S. 828, 92 L.Ed. 
1755. 

62. XJ.S.—Seven Oaks Inc. v. Federal 
Housing Administration, C.A.Va., 
171 F.2d 947. 

63. XJ.S.—^Acheson v. Fujiko Furu- 
sho, C.A.Cal., Hawaii, Idaho, 212 
F.2d 284. 

Lew Thun v. McGrath, D.C.N.T., 
16 F.E.D. 352. 

64. XJ.S.—Rossello v. Marshall, D.C. 
N.T., 12 F.R.D. 352. 

65. U.S.—Milich v. Schlesinger, D.C. 
Ind., 156 F.Supp. 668—Winkelman 
V. General Motors Corporation, D. 
C,N.T., 30 F.Supp. 112. 

In re Creedon, D.C.N.T., 7 F.R.D. 
546. 

TTnJXLSt enrichment 

Under the former Equity Rules, a 
puit for Injunction and accounting 
for damages, on ground of defend¬ 


ant’s wrongful threats to bring pat¬ 
ent infringement suits and defend¬ 
ant’s threatening letters Interfering 
with business relationships between 
plaintiffs and plaintiffs’ customers, 
could not be revived against defend¬ 
ant’s administratrix after defendant’s 
death before trial, in absence of alle¬ 
gation that defendant was unjustly 
enriched. 

U.S.—^Electropure Sales Corporation 
V. Anglim, D.C.N.T., 21 F.Supp. 451. 

Opportnnlty to show capacity 
Where defendant, in opposition to 
motion for substitution of executrix 
for original plaintiff who died after 
commencing action, moved to dis¬ 
miss action, and record did not in¬ 
dicate whether executrix had met re¬ 
quirements of statute of state in 
which federal district court sat relat¬ 
ing to foreign fiduciaries, ruling on 
defendant's motion would be held in 
abeyance to give executrix an oppor¬ 
tunity to show that she had met re¬ 
quirements of state statute, and to 
give executrix an opportunity to meet 
such requirements if she had not. 
U.S—Boyle v. Curtis Pub. Co., D.C. 
Pa., 11 P.R.D. 92. 

66. U.S.—Winkelman v. General Mo¬ 
tors Corporation, D.C.N.T., 30 F. 
Supp. 112. 

Anderson v. Brady, D.C.Ky., 1 F. 
R.D. 589. 
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67. U.S.—^Anderson v. Brady, supra. 
Representative substituting himself 

The text Rule is not altered by the 
fact that a deceased party's execu¬ 
tor, if he sees fit, may move to have 
himself substituted as a party in 
place of decedent. 

U.S.—^Winkelman v. General Motors 
Corporation, D.C.N.Y., 30 F.Supp. 
112 . 

Anderson v. Brady, D.C.Ky., 1 F. 
R.D. 689. 

68. U.S.—^Anderson v. Brady, D.C.. 
Ky., 6 F.R.D. 85. 

69. U.S.—Feinberg v. U. S., D.C. 
Conn., 25 F.Supp. 905. 

70. U.S.—Photometric Products 
Corp. V. Radtke, D.C.N.T., 5 F.R.D. 
394, appeal dismissed, C.C.A, 157 
P.2d 849. 

Bertsch v. Canterbury, D.C.Cal.^ 
18 F.R.D. 23. 

71. U.S.—Commercial Solvents Corpv 
V. Jasspon, D.C.N.Y., 92 F.Supp 20, 
10 P.R.D. 56. 

72. U.S.—Bertsch v. C&nterbury, S>. 
C.Cal., 18 F.R.D. 23. 

73. U.S.—Commercial Solvents Corp, 
V. Jasspon, D.C.N.Y.,. 92 F.Supp. 20, 
10 P.R.D. 56. 

74. U.S.—Bertsch v. Canterbury, IX 
C.Cal., 18 F.R.D. 23. 
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with the time specified will not invalidate an order 
of revivor.75 

The attempted substitution of the administrator 
of a named defendant who was already dead at the 
time the action was commenced is ineffective as 
suchj it is not a substitution of a successor defend¬ 
ant, but the naming for the first time of a legally 
existent defendant, and is in effect the commence¬ 
ment of a new action against the defendant adminis¬ 
trator.*^® 

A motion to amend the name of a party to that 
of another person is in effect a motion to substitute 
a new party instead of the original party.77 

Objection to substitution for a deceased party is 
not limited to the legal representative of deceased, 
but may be made by his codefendants.*^® 

§ 165. - For Public Officers 

Substitution of the successor of a pubiic officer as a< 
party may be made in an action in a federal court if a 
timely and satisfactory showing is made to the court 
that there Is a substantial need for continuing and main¬ 
taining) the action, and also, in an action against a public 
officer when it is shown by supplemental pleading that 
the successor of the officer adopts, continues, or threatens 
to adopt or continue the action of his predecessor in en¬ 
forcing a law averred to be in violation of the Constitution 
of the United States. 

Under the Federal Rules of Civil Procedure, 
Rule 25 (d), 28 U.S.C.A., substitution of the suc¬ 
cessor of a public officer as a party may be made 
in an action in a federal court and the action con¬ 


tinued and maintained by or against him if a time¬ 
ly*^® and satisfactory showing is made to the court 
that there is a substantial need for so continuing 
and maintaining it.®® If a public officer institutes an. 
action relating to his duties, his successor must de¬ 
termine whether such action should be continued,, 
and if he so determines, he must make the showing 
required by the Rule so that he may be substituted 
as a party.®! 

Substitution is also authorized when it is shown^ 
by supplemental pleading that the successor of an 
officer adopts, continues, or threatens to adopt or 
continue the action of his predecessor in enforcing a 
law averred to be in violation of the Constitution of 
the United States,®2 and in the absence of such a 
pleading a public officer cannot be substituted in 
a suit against his predecessor.®® The requirement 
of a supplemental pleading refers to the opposite 
party, not to the successor of the officer, and hence 
if such opposite party desires to obtain an adjudi¬ 
cation of the issues involved in the pending suit 
against the successor-officer, he must file a supple¬ 
mental pleading setting forth his grounds for con¬ 
tinuing the action by or against the successor, in¬ 
asmuch as the successor may or may not desire tO' 
continue the pending litigation.®^ 

The extent of the showing required under Rule 25 
(d) of need for continuance and maintenance of 
an action depends on the requirement of the in¬ 
dividual judge, who may require such showing as he 


75. U.S.—Anderson v. Brady, D.C. 
Ky., 6 F.R.D. 85. 

76. U.S.—Chorney v. Callahan, D.C. 
Mass., 135 F.Supp. 35. 

77. U.S.—Blum v. Postal Telegraph, 
D.C.Pa., 64 F.Supp. 898. 

78. U.S.—^Photometric Products 
Corp. V. Radtke, D.C.N.Y., 6 P.R.D 
394, appeal dismissed, C.C.A,, 167 
F.2d 849. 

79. U.S.—Parker v. Lester, D.C.Cal., 
112 F.Supp. 433, reversed on other 
grounds, C.A., 227 F.2d 708. 

Time for substitution see supra §§ 
162, 163. 

ITecessary avenueut 
Motion for substitution Is ineffec¬ 
tive where it fails to allege that it 
was made within six months after 
successor took office. 

U.S.—Parker v. Lester, supra. 

80. U.S.—^Fleming v. Mohawk 

Wrecking & Lumber Co., Mich., 67 
S.Ct. 1129, 831 U.S. Ill, 91 L.Ed. 
1375. 

Chin Chuck Ming v. Dulles, CA.. 
Or., 226 P.2d 849. I 


I Showing held sufficient for contlnn- 
I Ing action 

U.S.—Porter v. American Na^ Bank 
& Trust Co. of Chicago, C.C.A.I11., 
161 F.2d 504. 

Porter v. Bowers, D.C.Mo., 70 F. 
Supp, 751. 

Continuance discretionary 
U.S.—^Danenberg v. Cohen, CAl.I 11., 
213 F.2d 944. 

81. D.C.—^Bowles v. Seigel, D.C., 7 F. 
R.D. 331, appeal dismissed U. S. v. 
Seigel, 168 F.2d 143, 83 U.S.App. 
D.C. 88. 

Pailore to make showing 

If successor fails to make required 
showing, action cannot be continued 
and maintained. 

D.C.—^Bowles V. Seigel, D.C., 7 F.R.D. 
331, appeal dismissed U. S. v. Sei¬ 
gel, 168 F.2d 143, 83 U.S.App.D.C. 
88 . 

82. U.S.—Johnson v. Yeilding, D.C. 
Ala., 165 F.Supp. 76—Williams v. 
McCulley, D.C.La., 131 F.Supp. 162. 

Motion in action 

Motion to dismiss action against 
secretary of state to declare nation-, 

253 


ality status of plaintiff on ground' 
that application for passport had not 
been denied and therefor plaintiff had 
not been denied any citizenship rights 
established that new secretary of" 
state intended to follow policy of his 
predecessor with respect to plaintiff's 
case. 

U.S.—Chin Chuck Ming v. Dulles, C. 
A.Or., 225 F.2d 849. 

83. U.S.—Williams v. McCulley, D.C. 
La., 131 F.Supp. 162. 

Violation of civil rights 
In action against members of board 
of county for deprivation of civil 
rights guaranteed by Fourteenth 
Amendment to Federal Constitution, 
new board member, who became 
member of board after action was 
brought, could not be substituted aa 
a defendant In place of member who- 
resigned, in absence of showing that 
new member had adopted, continued, 
or threatened to adopt or continue- 
the action of his predecessor. 

U.S.—Johnson v. Yeilding, D.CAla.^ 
166 F.Supp. 76. 

84. U.S.—Bowles v. Weiner, D.C^ 
Mich., 6 F.R.D. 640. 
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considers necessary.^s Plaintiff cannot insist on i overlooked and no formal order was signed within 


an extended hearing of the reasons for substitution, 
and in the absence of a requirement by the judge, 
cannot insist on showing further reasons therefor.^® 
A substantial need for continuing and maintaining 
an action exists where a substantial right and inter¬ 
est has accrued to the government,as where the 
government is entitled to substantial damages.^® 

It has been held that the question of the existence 
of a substantial need for continuing the action and 
granting a substitution of parties can best be deter¬ 
mined by an examination of the pleadings in the 
action, and, if a good claim is stated, that is suffi- 
cient.8® Also, it has been stated that it is not 
unusual to sign orders for substitution on a showing 
of the removal of plaintiff officer and without a 
further showing of the necessity of the continued 
maintenance of the action.^® An assertion by the 
official seeking to be substituted as a party that 
there is substantial need for continuing the action 
must be given weight.^i The mere fact that price 
controls have been removed will not defeat the right 
of a government official to be substituted as party 
plaintiff in an action for damages for past violations 
thereof. 

A nunc pro tunc order for substitution has been 
held properly granted and sufficient where timely 
motion therefor was made, but the motion was 


the six-months period. 9 ^ 

Motion to strike order granting substitution, A 
motion to strike an order substituting the successor 
of a public official as a party has been granted in 
the interest of justice, where the action as originally 
instituted was against defendant as an individual 
and not as a public official, and plaintiff made a 
mistake in believing that the action might be con¬ 
tinued against the successor in office of defendant.^^ 

§ 166. -Notice 

The Rule requiring that reasonable notice of an appli¬ 
cation for substitution of the successor of a public officer 
as a party to an action in a federal court be given the 
party or officer to be affected, unless he expressly assents 
thereto, and that he be accorded an opportunity to object 
applies where the governmental agency or officer for 
whom substitution Is sought Is a defendant in the action; 
but where such agency or officer is the plaintiff, such 
notice is not required to be given to the defendant, the 
successor-officer being the party affected and to whom 
notice Is required to be given. 

The Federal Rules of Civil Procedure, Rule 25 
(d), 28 U.S.C.A., require that before a substitution 
is made of the successor of a public officer as a 
party in an action in a federal court, the party or 
officer to be affected, unless expressly assenting 
thereto, shall be given reasonable notice of the ap¬ 
plication therefor and accorded an opportunity to 
object.®^ This Rule applies so as to require notice 


85. U.S.—^Bowles v, Kent County 
Motor Co., D.C.Del., 6 P,R.D. 615. 
Showbox held suffloient 

(1) Where motion for substitution 
of party plaintiff alleged that there 
was substantial need for continuing 
action and moving affidavit stated 
that law claimed to have been vio¬ 
lated was still In full force, substan¬ 
tial need for continuing action was 
sufficiently shown. 

U.S.—^Porter v. American Distilling 
Co., D.C.N.Y., 71 F.Supp. 483. 

(2) In action against administrator 
for injunctive relief against, and 
treble damages for, violation of price 
control act, even though injunctive 
relief had become impossible, fact 
that government sought to obtain 
damages was sufficient to explain 
need for continuing litigation and to 
authorize substitution of plaintiff’s 
successor as plaintiff. 

U.S.—Bowles V. Blue Ribbon Provi¬ 
sions, D.C.N'.T., 7 P.R.D. 603. 

8Q. U.S.—^Bowles v. Kent County 
Motor Co., D.C.Del., 6 F.R.D. 615. 

87. U.S.—U. S. V. Saunders Petro¬ 
leum Co., D.C.Mo., 7 F.R.D. 608. 
^Damages for violatloii 

Need for continuation of action 
for treble damages for violation of 
price control act is established where 


such rights as may exist under act 
will be defeated, contrary to congres¬ 
sional policy that accrued rights and 
liabilities under act should be pre¬ 
served subsequent to its termination 
unless action is allowed to proceed. 
U.S.—U. S. V. Koike, C.C.A.Hawaii, 
164 F.2d 165, followed in U. S. v. 
Hirahara, 164 F.2d 167. 

88. U.S.—^Bowles v. Blue Ribbon 
Provisions, D.C.N.T., 7 P.R.D. 603. 

89. U.S.—Porter v. American Dis¬ 
tilling Co., D.C.N.T., 71 F.Supp. 
483. 

Bowles V. Blue Ribbon Provi¬ 
sions, D.C.N.T., 7 P.R.D. 603. 

90. U.S.—^Bowles v. Kent County 
Motor Co., D.C.Del., 6 F.R.D. 616. 

91. U.S.—^Porter v. American Dis¬ 
tilling Co., DC.N.Y., 71 F.Supp. 
483. 

92. U.S.—Porter v. American Dis¬ 
tilling Co., D.C.N.Y., 71 F.Supp. 
483. 

93. U.S.—^Bowles V. Kent County 
Motor Co., D.C.Del., 6 P.R,D. 616. 

94. U.S.—Ignelzi v. Granger, D.C. 
Pa., 16 P.RD. 617. 

Matters considered 

On motion to strike order of court 
substituting Internal Revenue Direc¬ 
tor for former Internal Revenue Di¬ 
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rector as defendant in taxpayer’s ac¬ 
tion to recover amount of taxes al¬ 
leged to have been illegally collected 
by collector, consideration of ques¬ 
tion of plaintiff’s ultimate right to 
recover against United States would 
be premature and district court will 
adjudicate only plaintiff’s rights 
against former collector and direc¬ 
tor as individuals, not as public offi¬ 
cials representing government as 
real party in interest. 

U.S.—^Ignelzi V. Granger, supra. 

95. U.S.—In re Creedon, D.C.N.Y., 
7 F.R.D. 546—Bowles v. Goldman, 
D.C.Pa., 7 F.R.D. 12. 

Constrned with prior provision 
Provision of Rule requiring notice 
of application for substitution of offi¬ 
cer’s successor must be read and con¬ 
sidered together with preceding sen¬ 
tence governing supplemental plead¬ 
ing. 

U.S.—^Bowles V. Weiner, D.C.Mich., 6 
F.R.D. 540. 

Blanket orders of substitution 
Ex parte blanket order substitut¬ 
ing price control administrator as 
plaintiff in place of his or any pred¬ 
ecessor in suits theretofore brought 
and then pending in district is not 
open to collateral attack in subse¬ 
quent motion to substitute successor 
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of the application where the governmental agency 
or officer for whom substitution is sought is a de¬ 
fendant in the action.96 

Where, however, the agency or officer is plaintiff 
in the action such notice is not required,and a 
governmental agency or officer is not required to 
give notice to a defendant before substituting a suc¬ 
cessor in office as a party.98 In such case, the 
court, for cause shown, may consider the applica¬ 
tion for substitution ex parte,99 and, if the court so 
directs in its order, it may modify the five-day period 
for service of notice of the motion for substitution 
before the time for the hearing thereon.^ 

The words “party” and “officer” as used in this 
provision of the Rule are synonymous ;2 the suc¬ 
cessor-officer is the party affected and to whom 
notice is required to be given, not the opposite 
party,9 and an order of substitution may properly 
be made without the necessity of notice to every 
party in the pending action.^ 

On substitution of attorneys. No notice is re¬ 
quired of an application for substitution of attor¬ 
neys in connection with the substitution of the 
successor of a public officer as a party.5 

§ 167. Effect of Substitution or Denial of Ap¬ 
plication 

The effect of substitution of a party is to continue 


the existing action against the original party and not to 
Institute one against the substituted party. 

The effect of substitution of a party is to continue 
the existing action against the original party and 
not to institute one against the substituted party.®- 
An administrator, on substitution for a deceased 
defendant, succeeds to the liability of defending the 
action with respect to damages and restitution, but 
injunctive relief cannot be granted against him with 
respect to a matter as to which he has no authority.'^ 

Jurisdiction. If in personam jurisdiction has been 
previously acquired over the original party, it con¬ 
tinues over the substituted party;® but if no in 
personam jurisdiction has been acquired over the 
original party, the substitution of a new party under 
the Rule does not supply in personam jurisdiction to 
proceed with the action, but only places the sub¬ 
stituted party in the same position as the original 
party, that is, he is a party to the action, but one 
who must be still served with process to secure in 
personam jurisdiction over him.® 

Power to revive action not extending to judg¬ 
ment, Where an order appointing a special admin¬ 
istrator of a judgment creditor under a state court 
judgment limited his power to revival of the action 
and appeals, an order of the state court reviving the 
judgment in the name of the administrator did not 
estop the judgment debtor to assert satisfaction of 
the judgment in an action to quiet title in federal 
court.19 


L DEFECTS, OBJECTIONS, AND AMENDMENTS 


§ 168. In General 

Objections with respect to the parties may be raised 
in actions in the federal district courts by preliminary 
motion or answer. 

In actions in the federal district courts objections 
with respect to the parties may be raised by pre¬ 


liminary motion or answer.^i One whose name ap¬ 
pears as plaintiff in an action is entitled to have the 
action discontinued as to him on a showing that it 
was instituted without his knowledge, that he con¬ 
tributed nothing toward its prosecution, and that he 
never ratified its being brought.^^ The defense that 


to price control administrator as 

plaintiff. 

U.S.—Porter v. Sands, D.C.N.T., 74 
P.Supp. 494. 

Bowles V. Blue Ribbon Provi¬ 
sions, D.C.N.T., 7 F.R.D. 603. 

96. U.S.—^Bowles v. Goldman, D.C. 
Pa., 7 F.R.D. 12. 

97. U.S.—^Bowles v. Goldman, supra. 

98. U.S.—^Bowles v. Blue Ribbon 
Provisions, D.C.N.Y., 7 F.R.D. 603 
—Bowles V. Goldman, D.C.Pa., 7 
F.R.D. 12. 

99. U.S.—Bowles v. Blue Ribbon 
Provisions, D.C.N.T., 7 P.R.D. 603 
—^Bowles V. Goldman, D.C.Pcu, 7 
P.R.D. 12. 

1. U.S.—^Bowles V. Goldman, supra. 


2. U.S.—^In re Creedon, D.C.N.T., 7 
P.R.D. 646. 

Word “or*’ in provision of Rule re- 
quirlngr notice of application for sub¬ 
stitution to “party or officer to be af¬ 
fected,” is a word of explanation 
showing: relationship between preced¬ 
ing: and followingr words and meaning: 
“to-wit." 

U.S.—^Bowles V. Weiner, D.C.Mlch., 6 
P.R.D. 640. 

3. U.S.—In re Creedon, D.C.N.T., 7 
P.R.D. 646—^Bowles v. Weiner, D. 
C.Mich., 6 F.R.D. 540. 

4. U.S.—^Bowles V. Weiner, supra. 

5. U.S.—^In re Creedon, D.C.N.T., 7 
F.R.D. 646. 

6. U.S.—^Neiman-Marcus Co. v. Lalt, 
r).C.N.T., 17 F.R.D. 119. 
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7. U.S.—^Woods V. Harris, D.C.Pa., 
92 P.Supp. 891. 

8. U.S.—Bertsch v. Canterbury, D. 
C.Cal., 18 P.R.D. 23. 

9. U.S.—^Bertsch v. Canterbury, su¬ 
pra. 

Dx personam Jurisdiction h^d not ac¬ 
quired 

U.S.—Bertsch v. Canterbury, supra. 

10. U.S.—Sandlin v. Gragg, C.C.A. 
Okl., 133 P.2d 114, certiorari denied 

63 S.Ct. 983, 318 U.S. 786, 87 L.Ed. 
1153. 

11- U.S.—Guth V. Texas Co., D.C.I11., 

64 P.Supp. 733, reversed on other 
grounds, C.C.A., 166 F.2d 663. 

12. U.S.—Anderson v. United Gilpin 
Corporation, C.CA..I11., 131 F.2d 819. 
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plaintiff is not the real party in interest may be 
made by answer and need not be made by prelimi¬ 
nary motion.13 If a proceeding by the United States 
on relation of another should properly be in the 
name of such other because he is the real party in 
interest, the United States can by amendment be 
stricken, so that the complaint will stand in the name 
of the real party in interest.^^ A defendant will not 
be permitted to gain an advantage by neglect, as by 
delay in asserting as a defense an objection with 
respect to parties.^5 

Nonexistent party. In an action against agencies 
of a state and a named defendant, where it is ap¬ 
parent from the statutes of the state that the named 
defendant is merely a name given to a structure 
run by the defendant agencies and is not a legal 
-entity, its name will be stricken from the action.!^ 

Substitution, A motion to dismiss on the ground 
that a designated person should be substituted as a 
party in the action may be considered as having been 
intended as a motion under Rule 25 to substitute a 
party.i’^ A motion to drop parties defendant on 
the ground that they had ceased to be real parties 
because of a transfer of interest in the subject mat¬ 
ter of the suit will be denied where the motion was 
unduly delayed and the rights of all parties in the 
action are protected without requiring substitution 
-or joinder of the transferee and no purpose would 
be served thereby,!^ 

Wrong parties. The fact that a person sues the 
wrong parties is not a jurisdictional defect.^® 

§ 169. Misnomer or Misdescription 

An objection for misnomer or misdescription of par¬ 
ties may be raised by motion in actions in the federal 
•district courts. 


An objection for misnomer or misdescription of 
parties may be raised by motion.^® If defendant 
to an action, although sued in the wrong name, is 
before the court in his proper person and litigates 
with plaintiff about the subject of controversy, a 
judgment against him on the merits of the case is 
valid and effective, the same as if he had disclosed, 
and the action had been rendered in, his true name.-^ 
In an action against named defendants as partners, 
the fact that the caption of the complaint uses the 
word ‘‘defendant” in the singular instead of in 
the plural in designating the parties defendant is an 
unimportant clerical error and does not form a basis 
for complaint, particularly where the record shows 
that all defendants were served with process and 
were not deceived.^^ 

§ 170. Capacity 

Objections with respect to the capacity of persons 
as parties must be raised by motion or answer during 
the life of the litigation. 

In the federal district courts an objection to the 
capacity of parties to sue as plaintiffs should be 
made in limine litis or during the life of the litiga- 
tion.23 Such an objection may be raised by mo- 
tion,24 as by motion to dismiss, as discussed infra 
§ 806, or in the answer.25 if made by motion, 
it must be by a preliminary motion, that is, a motion 
prior to the answer,26 Such a motion partakes of 
the nature of a plea in abatement,^7 and may prop¬ 
erly be heard and determined before trial.^^ 

Under Federal Rules of Civil Procedure, Rule 9 
(a), 28 U.S.C.A., a party who desires to raise an 
issue as to the capacity of any party to sue must do 
so by specific negative averment including such sup¬ 
porting particulars as are peculiarly within the 


13. U.S.—Ohmer Corp. v. Duncan 
Meter Corp., D.C.Ill., 8 F.RD. 582. 

14. U.S.—'U. S. ex rel. Deavers v. 
Missouri, K. & T. R. Co., C.A.Tex., 
171 F.2d 961, certiorari denied 69 
S.Ct. 1633, 337 U.S. 958, 93 L.Ed. 
1767. 

15. U.S.—^Banking: & Trading: Corp. 
V. R. F. C.. D.C.N.T., 16 F.R.D. 
360—^Bowles v. Underwood Corp., 
D.C.Wis.. 6 F.R.D. 25. 

16. U.S.—Leemon v. South Jersey 
Port Commission, D.C.N.J., 146 F. 
Supp. 828. 

17. U.S.—U. S. V. Cattaraugrus Coun¬ 
ty, D.C.N.T., 67 F.Supp. 294. 

18- U.S.—O'Donohue v. First Nat. 
Bank of Philadelphia, D.C.Pa., 166 
F.Supp. 233. 

19. U.S.—Mouell V. Local No. 7635, 
United Mine Workers of America, 
D.aW.Va., 81 F.Supp. 161. 


20. U.S.—U. S. V. A. H. Fischer 
Lumber Co., C.C.A.S.C,, 162 F.2d 
872. 

Motion to dismiss as proper proce¬ 
dure for raising* objection of mis¬ 
nomer or misdescription of par¬ 
ties see infra § 804. 

Procedure for raising objection for 
misnomer or misdescription of par¬ 
ties in civil actions generally see 
Parties H 147-162. 

rorzuer plea In abatement 
Motion is in lieu of former plea In 

abatement. 

U.S—^U. S. V. A, H. Fischer Lumber 
Co., supra. 

21. U.S.—^Anderson v. Abbott, D.C. 
Ky., 61 F.Supp. 888. 

22. U.S.—Bowles v. Brazman, D.C. 
Mo., 4 F.R.D. 318. 

23. U.S.—^Waldrip v. Liberty Mut. 
Ins. Co., D.C.La., 11 F.RD. 426. 

24. U.S.—Revere Camera Co. v. 
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Eastman Kodak Co., D.C.Ill., 81 F. 
Supp. 325—Coburn v. Coleman, D. 
C.S.C., 76 F.Supp. 107—U. S. ex 
rel. Benjamin v. Hendrick, D.C.N. 
Y., 62 F.Supp. 60. 

Banks v. Employers’ Liability 
Assur. Corporation, Limited, of 
London, England, D.C.Mo., 4 F.R.D. 
179. 

25. U.S—Coburn v, Coleman, D.C.S. 
C., 76 F.Supp. 107. 

26. U.S.—Coburn v. Coleman, supra. 
Kucharski v. Pope & Talbot, D. 

C.N.Y., 4 F.R.D. 208—Chemacid, S. 
A., V. Ferrotar Corporation, D.C.N. 
T., 3 F.RD. 46. 

27. U.S.—Banks v. Employers’ Lia¬ 
bility Assur. Corporation, Limited, 
of London, England, D.C.Mo., 4 F. 
RD. 179. 

28. U.S.—Banks v. Employers’ Lia¬ 
bility Assur. Corporation, Limited, 
of London, England, supra. 
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pleader’s knowledge,^9 and a denial of knowledge or 
information sufficient to form a belief with respect 
to the capacity of plaintiff to sue is not a sufficient 
averment to raise an issue with respect to such 
capacity.30 Such specific negative averment, how¬ 
ever, is not necessary to raise the issue, where the 
grounds on which defendant asserts the lack of 
capacity on the part of plaintiff to sue appears af¬ 
firmatively on the face of the complaint, and in 
such case the issue may be made by motion and it 
is not necessary to raise it by answer.^i 

Lack of capacity of plaintiff to sue is waived 
where not timely presented^^ ^ pleading or by 
motion authorized under the Rules.^^ A motion 
objecting to the further maintenance of the action 
on the ground of want of capacity of plaintiff to sue 
cannot be granted where a defense based on such 
ground may not be raised by defendant at the time 
of the motion.3^ 

Moot question. The impropriety of plaintiff to 
sue on behalf of other unnamed members of his 
class becomes moot where he declares he has with¬ 
drawn from such capacity and sues only on his own 
behalf.35 

§ 171. Nonjoinder 

The nonjoinder of necessary, but not indispensa¬ 


ble, parties is discussed infra §§ 172-175, and the 
nonjoinder of indispensable parties infra § 176. 

§ 172. - Permissive Parties 

Persons who are necessary but not Indispensable par¬ 
ties to an action and who have not been joined as parties 
are required to be Joined, provided they are subject to 
the jurisdiction of the court as to both service of process 
and venue and can be made parties without depriving the 
court of Jurisdiction of the parties before it. 

Under the Federal Rules of Civil Procedure, Rule 
19 (b), 28 U.S.C.A., where persons have been omit¬ 
ted as parties to an action who are necessary but not 
indispensable parties, that is, who are not indispensa¬ 
ble, but who should be parties if complete relief is to 
be accorded between those already parties, they are 
required to be joined as parties, provided they are 
subject to the jurisdiction of the court as to both 
service of process and venue and can be made 
parties without depriving the court of jurisdiction of 
the parties before it^^ 

The court, however, in its discretion, may proceed 
in the action without making such persons parties, 
if its jurisdiction over them as to either service of 
process or venue can be acquired only by their con¬ 
sent or voluntary appearance or if, although they 
are subject to its jurisdiction, their joinder would 
deprive the court of jurisdiction of the parties be¬ 
fore it^^ This Rule, which has the former Equity 


29- U.S.—Coburn v. Coleman, D.C. 
S.C. 75 FSupp. 107. 

Waldrip v. Liberty Mut. Ins. Co., 
D.C.La., 11 F.R.D. 426. 

30. U.S.—Kucharskl v. Pope & Tal¬ 
bot, D.C.]Sr.T., 4 F.R.D. 208, 

Waiver of objection to capacity beld 
shown 

U.S.—^Kucharski v. Pope & Talbot, 
supra. 

31. U.S.—Coburn v. Coleman, D.C.S. 
C., 75 F.Supp. 107. 

32. Before trial 

Objection with respect to capacity 
to sue is waived if not advanced be¬ 
fore trial. 

U.S.—Trounstine v. Bauer, Pogrue & 
Co.. Inc., C.A.N.Y., 144 F.2d 379. 
Motion held timely 

Motion for summary Judgment dis¬ 
missing designated causes of action 
to which no answer had been served, 
based on ground of want of capacity 
of plaintiff to sue in federal district 
court, was timely. 

U.S.—OrlofC v. Hayes, D.C.N.Y., 7 F. 
R.D. 75. 

33. U.S.—Coburn v. Coleman, I>.C.S. 
C.. 75 F.Supp. 107. 

Kucharskl v. Pope & Talbot, D. 
C.N.Y., 4 P.R.D. 208—Chemacid, S. 
A., V. Ferrotar Corporation, D.C.N. 
Y., 3 P.R.D. 45. 

35A C. J.S.—17 


34. U.S.—Banking & Trading Corp. 
V. R. F. C„ D.C.N.Y., 15 P.R.D. 360. 

35. U.S.—Strasser v. Fascination 
Candy Co., D.C.I11.. 7 F.R.D. 267. 

36. U.S.—Greenleaf v. Safeway 
Trails, C,C.A.N.Y., 140 F.2d 889, 
certiorari denied 64 S.Ct. 1048, 322 
U.S. 736, 88 L.Ed. 1669—Samuel 
Goldwyn, Inc., v. United Artists 
Corporation, C.C.A.Del., 113 P.2d 
703. 

Wyoga Gas & Oil Corporation v. 
Schrack, D.C.Pa., 27 F.Supp. 36, 
opinion adhered to, 29 F.Supp. 682, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
F.2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 86 L.Ed. 430. 
Absence of necessary party not 
ground for dismissal see infra § 
807. 

Method of raising objection of non¬ 
joinder of parties in suit in equity 
see Equity §§ 166 b, 164. 

Practice generally of omitting par¬ 
ties who cannot be Joined in 
equity suits: 

Generally see Equity § 142. 

Under rules of court generally see 
Equity § 165. 

Defense of noxijoinder held proper 
Where orders of federal district 
Judge in Illinois permitted plaintiffs 
to maintain injury actions against 
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bankrupt Illinois corporation and its 
trustees in bankruptcy and ordered 
trustees to enter their appearances 
in actions in Ohio and to defend ac¬ 
tions, but orders did not provide for 
service of summons or of notice as 
required by Federal Rule dealing 
with process, and plaintiffs cited no 
special statute under which process 
could be served on trustee, defense 
that petition was defective for non* 
Joinder of parties on ground that 
trustees were necessary parties 
would not be stricken. 

U.S.—Szabo v. Keeshin Motor Exp. 
Co., D.GOhlo, 9 F.R.D. 492. 

37. U.S.—United Lacquer Mfg. Corp. 
V. Maas & Waldsteln Co., D.CN J., 
Ill F.Supp. 139—Charleston Nat. 
Bank of Charleston, W. Va., v. 
Oberreich, D.C.Ky., 34 F.Supp. 329 
—Wyoga Gas & Oil Corporation v. 
Schrack, D.C.Pa., 27 F.Supp. 36, 
opinion adhered to, 29 F.Supp. 682, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
F.2d 524, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 85 L.Ed. 430. 

Kroese v. General Steel Castings 
Corp., D.C.Pa., 9 P.R.D. 273, re¬ 
versed on other grounds, C.A., 179 
F.2d 760, 16 A.L.R.2d 1117, certio¬ 
rari denied 70 S.Ct 1026, 339 U.S. 
983, 94 L.Ed. 1386. 
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Rule 39 as its basis,38 is intended to liberalize prac¬ 
tice as to joinder to the full extent compatible with 
doing justice between the parties in interest.39 

The condition of the applicability of the Rule so 
as to require a joinder is that the absent person is 
a necessary party in order that complete relief may 
be accorded between those already parties,and 
it does not require omitted persons to be summoned 
where complete relief may be had between plaintiffs 
and defendants without the presence of such omit¬ 
ted persons.^i This is particularly true where the 
effect of joining the omitted persons would only tend 
to confuse the issues and might open the way to the 
admission of improper and irrelevant testimony.'^^ 


Under this Rule, while generally omitted persons 
who are necessary but not indispensable parties 
should be joined as parties if they are available and 
jurisdiction can be obtained over them,^3 court, 
and this was true under the former statutes and 
Equity Rules,^^ is not bound to join them and may 
proceed without them, and whether or not it will so 
proceed rests in its discretion.^5 The failure to join 
persons who are ''necessary,” rather than "indis¬ 
pensable,” parties is not fatal to the further main¬ 
tenance of the action.46 If the merits of the cause 
may be determined without prejudice to the rights 
of necessary parties, absent and beyond the juris¬ 
diction of the court, it will be done; and the court 
will strain hard to reach that result.‘^7 Even though 


38. U.S.—GreenlesLf v. Safeway 

Trails, C.CA.N-.T., 140 F.2d 889, 
certiorari denied 64 S.Ct. 1048, 322 
U.S. 736, 88 L..Ed. 1669. 

39. U.S.—Greenleaf v. Safeway 

Trails, supra. 

40. U.S.—Greenleaf v. Safeway 

Trails, supra. 

41. U.S.—Greenleaf v. Safeway 

Trails, supra. 

Sauer v. Newhouse, D.C.N.J., 24 
F.Supp. 911. 

Avoidlngr suit for contrlltitLtion 

In representative suit by stock¬ 

holders against directors of corpo¬ 
ration to secure restitution for loss¬ 
es from mismanagement, where only 
purpose in bringing in certain omit¬ 
ted directors as parties defendant 
would be to avoid a possible suit 
for contribution Instituted by those 
already defendants against the omit¬ 
ted directors, such stockholders can¬ 
not, under Kule 19(b), be compelled 
to bring in the omitted directors as 
parties defendant. 

U.S.—Sauer v. Newhouse, supra. 

42. U.S.—Galm v. Brighton Fire¬ 
proof Storage Co., D.C.Ohio, 1 F. 
R.D. 507. 

43. U.S.—Greenleaf v. Safeway 
Trails, C.C.A.N.T., 140 F.2d 889, cer¬ 
tiorari denied 64 S.Ct. 1048, 822 

U. S. 736, 88 KEd. 1669. 

Wyoga Gas & Oil Corporation v, 
Schrack, D.C.Pa., 27 F.Supp. 36, 
opinion adhered to, 29 F.Supp. 682, 
appeal dismissed, C.C.A., Hitter v. 
Wyoga Gas & Oil Corporation, 110 
F.2d 624, certiorari denied 61 S.Ct. 
29, 811 U.S. 669, 86 L.Ed. 430. 

If possible, necessary party should 
be brought into action. 

U.S.—State of Md., to Use of Carson 

V. Acme Poultry Corp., D.C.Del., 9 
F.R.D. 687. 

44. U.S.—CJapitol Records v. Mer¬ 
cury Record Corp., D.C.N.T., 109 
F.Supp. 330, affirmed, CA-, 221 F. 
2d 667. 

47 C.J. p 90 notes 2, 3. 


Parties referred to in Equity Rule 
providing that if those who are prop¬ 
erly “parties" cannot be made "par¬ 
ties" by reason of their being out of 
the jurisdiction of the court, or are 
incapable otherwise of being made 
"parties," action may proceed with¬ 
out them, are "parties" in sense of 
being bound by the court’s decree. 
U.S.—^Hawkinson v. Camell & Brad- 
I bum, D.C.Pa., 26 F.Supp. 150. 
PaUure to appear 
Action for breach of contract 
against corporation and foreigrn gov¬ 
ernment might proceed against cor¬ 
poration alone, where foreign gov¬ 
ernment did not appear. 

U.S.—Coale v. Socidt4 Co-op. Suisse 
Des Charbons, Basle, D.C.N.T., 21 
F.2d 180. 

45. U.S.—^Emery v. Adams, C.A. 
Ohio, 179 F.2d 686. 

Befusal to proceed held proper 
Discretion held not abused by re¬ 
fusal of court to proceed against in¬ 
dividual defendant in the absence of 
I necessary, but not indispensable, par¬ 
ty. 

U.S.—^Emery v. Adams, supra. 

46. U.S.—Greenleaf v. Safeway 
Trails, C.C,A,N,T., 140 F.2d 889, 
certiorari denied 64 S.Ct. 1048, 822 
U.S. 736, 88 L.Bd. 1669. 

Eastman v. U. S., D.C.Wash., 28 
F.Supp. 807—Wyoga Gas & Oil Cor¬ 
poration V. Schrack, D.C.Pa., 27 F. 
Supp. 36, opinion adhered to 29 F. 
Supp. 582, appeal dismissed, C.C.A., 
Ritter v. Wyoga Gas & Oil Cor¬ 
poration, 110 F.2d 624, certiorari 
denied 61 S.Ct. 29, 311 U.S. 669, 86 
L.Ed. 430. 

Nonresident officers and directors 
Where former officers and direc¬ 
tors sued by corporation for fraud, 
negligence, and misconduct as joint 
tort-feasors, were jointly and sever¬ 
ally liable, and nonresident officers 
and directors were "necessary" as 
distinguished from "indispensable 
parties," discontinuance of action 
was not required on motion of resi¬ 

258 


dent officers and directors for non¬ 
joinder of such nonresident officers 
and directors. 

U.S.—^Wyoga Gas & Oil Corporation 
V. Schrack, D.C.Pa., 27 F.Supp. 35, 
opinion adhered to 29 F.Supp. 682, 
appeal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
F.2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 85 L.Ed. 430. 
Stockholders 

In action by trustee in bankruptcy 
of corporation against defendant for 
breach of contract between two ma¬ 
jority stockholders of corporation 
and defendant to lend money to the 
corporation, the majority stockhold¬ 
ers were held "necessary" rather 
than "indispensable parties," and 
failure to join them was not fatal to 
action. 

U.S.—^Mahoney v. Bethlehem Engi¬ 
neering Corporation, D.C.N.Y., 27 
F.Supp. 866. 

47. U.S.—Bourdieu v. Pacific West¬ 
ern Oil Co., Cal., 67 S.Ct. 61, 299 
U.S. 65, 81 Li.Ed. 42, rehearing de¬ 
nied 67 S.Ct. 228, 299 U.S. 622, 81 
L.Ed. 458. 

United Lacquer Mfg. Corp. v. 
Maas & Waldstein Co., D.C.N.J., 
111 F.Supp. 139. 

Meyerding v. Villaume^ D.C. 
Minn., 20 F.R.D. 161. 

Addition of parties held not required 
Where plaintiff brought declara¬ 
tory judgment suit against exclusive 
licensee of patent, charging it with 
having threatened plaintiff's custom¬ 
ers with suits for patent infringe¬ 
ment, and owner of patent and his 
licensing agent were residents of an¬ 
other state, wherein plaintiff could 
not require licensee defendant to ap¬ 
pear if suit were required to be 
brought there, owner and his licens¬ 
ing agent, although necessary par¬ 
ties, were not indispensable parties, 
in that plaintiff could obtain ade¬ 
quate relief from wmngs complained 
of without their joinder, and action 
would be allowed to proceed in their 
absence* 
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the court lacks jurisdiction to give relief in one par¬ 
ticular because of the omission of a party, it may 
still have jurisdiction to hear the case and render 
judgment with respect to other matters as to which 
the omitted party is not an indispensable party 

Moreover, Rule 19 (b) does not require that the 
omitted persons be joined as defendants in order 
that complete relief may be had as between such 
omitted persons and persons who are already de¬ 
fendants and the rights of necessary or proper, 
but not indispensable, parties who have not been 
joined in the action can be reserved in the judgment 
or decree rendered therein.^® 

Appointment of trustee for fund, A court does 
not have jurisdiction to appoint a trustee for a 
fund on an ex parte petition, but those who are 
interested in the fund are necessary parties and if 
they are infants it will be necessary for the court 
to appoint guardians ad litem.61 

Failure to join after opportunity. In a repre¬ 
sentative action by employees tmder the Fair Labor 
Standards Act in which defendant moves to dis¬ 
miss unnamed plaintiffs and the court extends the 
time for other employees to join as plaintiffs but 
no new plaintiffs are made parties, the court will 
assume that the unnamed present employees of the 
defendant, similarly situated, are satisfied with the 
terms of the contract.52 

§ 173.-Effect on Jurisdiction and 

Power to Grant Relief 

The nonjoinder of parties who are not Indispensable 
does not affect the jurisdiction of the court over the 
action OP its power to grant relief to the parties before 
It, although It cannot affect the rights of absent persons. 


The nonjoinder of parties who are not indispen¬ 
sable in no way affects jurisdiction.®^ in such case 
the court may proceed to administer such relief as 
may be in its power between the parties before it.®^ 
If a cause of action is stated against a defendant, 
nonjoinder of a nonessential party is not a defect.®® 
The court, however, is not authorized to proceed in 
a case where none of the defendants is properly 
before it,®® and it can make no decree affecting 
the rights of an absent person, or between the 
parties before it, which so far involves or depends 
on the rights of an absent person that complete 
and final justice cannot be done between the parties 
to the suit without affecting those rights.®*^ 

§ 174.-Waiver 

Objection to the nonjoinder of parties who are not 
Indispensable is waived by the failure to make timely 
and proper objection thereto. 

Objection to nonjoinder of parties who are not in¬ 
dispensable is considered waived, unless it is timely 
raised,®® or where no defense on the ground of non¬ 
joinder of parties defendant is made.®® Hence, the 
objection that designated persons were not made 
parties does not survive answer.®® In the absence 
of the laying of some appropriate predicate and of 
a timely motion or request to the trial court to bring 
persons in as parties, the failure of the court to 
make such persons parties is not error.®i Where 
a defendant does not move to join necessary or 
proper parties whose joinder he may require, his 
right to do so is waived.®® 

The right to have but one lawsuit against him 
is for the benefit of defendant, which he may 
waive.®® Where two real parties in interest, such 


Xj.s.—United Lacquer Mfff. Corp. v., 
Maas & Waldstein Co., D.C.N.J., 111 
F.Supp. 139. 

4B. D.C.—Ward v. Leavers, 203 F.2d 
72, 92 U.S.APP.D.C. 167. 

49. U.S.—Sauer v. Newhouse, D.C. 
N.J., 24 F.Supp. 911. 

60. U.S.—Capitol Kecords v. Mer¬ 
cury Record Corp., D.C.N.T., 109 
F.Supp. 330, affirmed, C.A., 221 F. 
2d 657. 

51. D.C.—^In re Morris’ Estate, D.C., 
26 F.Supp. 464. 

52. U.S.—^Keele v. Union Pac. R. Co., 
D.C.Cal., 78 F.Supp. 678. 

53 . XJ.S.—Wolf V. Federal Trade 
Commission, C.C.A.N.T., 135 F.2d 
564. 

XTot defeated 

(1) Jurisdiction is not defeated in 
the federal courts because other par¬ 
ties are jointly liable with defend¬ 
ant, provided it appears that such 


other parties are out of the Jurisdic¬ 
tion of the court. 

U.S.—Inbusch v. Farwell, Wls., 1 
Black 566, 17 L.Ed. 188. 

(2) Fact that persons who might 
otherwise be proper parties to a suit 
cannot be made parties because of 
their nonresidence does not defeat 
the Jurisdiction of a federal court to 
adjudicate between the parties before 
it. 

U.S.—^Lecouturier v. Ickelheimer, D. 
C.N.T., 205 F. 682. 

54 . U.S.—Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

55. U.S.—^Montgomery Ward & Co. 
V. Northern Pac. Terminal Co. of 
Or., D.C.Or., 128 F.Supp. 476. 

56. U.S.—^Malcolm v. MacDonald, D. 
C.Del., 37 F.Supp. 680. 

57. U.S.—Shields v. Barrow, La., 17 
How. 130, 16 L.Ed. 168. 

Kansas Gas & Electric Co. v. 
City of Independence, C.C.A.K€Ui., 
79 F.2d 638. 


American Ins. Co. v. Bradley 
Mining Co., D.C.Cal., 57 F.Supp. 
645. 

58. U.S.—^Wolf V. Federal Trade 
Commission, C.CA.7, 135 F.2d 564. 

59. U.S.—Williams v. Keyes, C.CA- 
Fla., 125 F.2d 208, certiorari denied 
62 S.Ct. 1297, 816 U.S. 699, 86 L.Ed. 
1768. 

60. U.S.—^Federal Deposit Ins. Corp. 
V. Congregation Poiley Tzedeck, C. 
C.A.N.Y., 159 P.2d 163. 

61. U.S.—Co-Efficient Foundation v. 
Woods, C.A.Tex., 171 F.2d 691. 

62. U.S.—^First Nat. Bank of Bloom- 
ingdale v. Manufacturers Trust 
Co., D.C.N.J., 2 P.R.D. 126. 

63. U.S.—^Yorkshire Ins. Co. v. U. 
S., CA-N.J., 171 F.2d 374, affirmed 
U. S. V. Aetna Cas. & Sur. Co., 70 
S.Ct. 207, 338 U.S. 366, 94 L.Ed. 
171. 12 A.L.R.2d 444. 
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as assignor and assignee or subrogor and subrogee, 
sue individually or can sue individually to recover 
their respective interest, their joinder may ordi¬ 
narily be compelled on the motion of a defendant.®^ 
Defendant or debtor liable on the claim sued on is 
the only one who can urge that an assignor or 
partial assignor, or a partial subrogee is a necessary 
party to the action,65 and he should make a timely 
request for the joinder of other owners of the claim 
as parties.66 He can, under Rule 21, avoid a multi¬ 
plicity of suits on the cause of action by having 
such other owners added as parties.®^ 


§ 175.-Procedure for Adding Par¬ 

ties 

Proper or necessary parties may be added by order 
of the court on motion of any party or of Its own initia¬ 
tive at any stage of the action. 

Under Federal Rules of Civil Procedure, Rule 21, 
28 U.S.C.A., proper or necessary parties may be 
added by order of the court on motion of any party 
or of its own initiative at any stage of the action 
and on such terms as are just.®* This Rule was 
not adopted to give relief to a plaintiff who sues 


Suit hy partial snhrogree 

The right to prevent a partial sub¬ 
rogee from bringing suit alone may 
be waived by a defendant. 

U.S.—Yorkshire Ins. Co. v. U. S., C. 
A.N.J., 171 F.2d 374, affirmed U. S. 
V. Aetna Cas. & Sur. Co., 70 S.Ct. 
207, 338 XJ.S. 366, 94 L.Bd. 171, 12 
A.L..R.2d 444. 

64. U.S.—^First Nat. Bank of Bloom- 
ingdale v. Manufacturers Trust 
Co., D.C.N.J., 2 F.R.D. 125. 
Joinder of workmen’s compensation 

insnrer may be compelled on timely 
motion. 

U.S.—Carlson v. Consumers Power 
Co., D.C.Mich., 164 F.Supp. 692. 
BtUes governing determination 

The question as to whether a suit 
by subrogees of tort claimant against 
the United States will result in con¬ 
flicting causes of action is a matter 
to be handled under the Federal 
Rules of Civil Procedure relating to 
consolidation of actions and the add¬ 
ing and dropping of parties and in 
light of rule that an insurer who 
has paid only part of loss must ordi¬ 
narily recover in a suit brought in his 
behalf by insured. 

U.S.—^U. S. V. South Carolina State 
Highway Dept., CA.S.C., 171 P.2d 
893. 

65. U.S—Boris v. Moore, D.C.Wis., 
152 F.Supp. 595, affirmed. C.A., 253 
P.2d 623. 

68. U.S.—^Yorkshire Ins. Co. v. U. 
S., C.A.N.J., 171 P.2d 374, affirmed 

U. S. v. Aetna Cas. & Sur. Co., 70 
S.Ct. 207, 338 U.S. 366, 94 L.Ed. 171, 
12 A.L..R.2d 444. 

Beason. for preventing partial suit | 
The only reason for preventing 
suit by partial subrogee alone is to 
preclude inconvenience and expense 
to a defendant who might be requir¬ 
ed to defend a number of separate 
suits arising out of a single claim. 
U.S.—Yorkshire Ins. Co. v. U. S., C. 
A.NJ., 171 F.2d 374, affirmed U. S. 

V. Aetna Cas. & Sur. Co., 70 S.Ct. 
207, 338 U.S. 366, 94 L.Ed. 171, 12 
A.L..R.2d 444. 

67. U.S.—Yorkshire Ins. Co. v. U. 
S., C.A.N.J., 171 F.2d 374, affirmed 
U. S. V. Aetna Cas. & Sur. Co., 70 


, S.Ct. 207. 338 U.S. 366, 94 L.Ed. 

171, 12 A.L..R.2d 444. 

When refusal to add parties imma- 
terial 

In action prosecuted by plaintiff 
under loan receipts for fire losses 
caused by defendant, even if plain- 
tllTs insurers were proper parties, 
defendant suffered no legal wrong 
when it was not deprived of offsets 
or defenses it might have had against 
insurers and it was understood by all 
that counsel for insurers were in ac¬ 
tive conduct of action and judgment 
entered would bar them whether or 
not they were actually in the cause. 
U.S.—Celanese Corp. of America v. 
John Clark Industries, CA..Tex., 
214 P.2d 661. 

68. U.S.—^Reynolds v. Wabash R. 
Co., aA.Mo., 236 F.2d 387—Co-Effl- 
cient Foundation v. Woods, C.A. 
Tex.. 171 F.2d 691. 

Carlson v. Consumers Power Co., 
D.C.Mich.. 164 F.Supp. 692—Rank 
v. Krug, D.aCal., 142 F.Supp. 1— 
Helene Curtis Industries v. Sales 
Affiliates, D.C.N.Y., 106 F.Supp. 886, 
affirmed, C.A., 199 F.2d 732—Trun- 
cale V. Universal Pictures Co., D. 
C.N.Y., 82 F.Supp. 676—Ernest v. 
Plelssner, D.C.Wis., 38 F.Supp. 326. 

U. S. V. B. I. du Pont de Ne¬ 
mours & Co., D.C.I11., 13 F.R.D. 490 
—Savoia Film S. A. I. v. Vanguard 
Films, DC.N.Y., 10 F.R.D. 64— 
Society of European Stage Authors 
and Composers v. WCAU Broad¬ 
casting Co,, D.C.Pa., 1 F.R.D, 264. 
Controlling Bnlo 

Any conflict or ambiguity which 
results from comparison of Rule 21, 
which refers in specific terms to 
changes in parties to action by add¬ 
ing or dropping some of such par¬ 
ties, and Rule 15 (a), which refers in 
general terms to broad subject of 
changes In pleadings by amendment, 
must be resolved in favor of the spe- 
ciflc and against the general. 

U.S.—^Pacific Gas & Elec. Co. v. Fl- 
breboard Products, Inc., D.C.Cal., 
116 F.Supp. 377. 

Proper procedure 

In stockholders derivative action. 
Federal Rules of Civil Procedure, 
Rule 24, 28 U.SC.A., requiring that 
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notice of motion shall be accompa¬ 
nied by a pleading setting forth the 
claim or defense for which interven¬ 
tion is sought, does not provide the 
only procedure by which to add addi¬ 
tional stockholders as parties plain¬ 
tiff, but the court has power to add 
them under Rule 21, which provides 
that parties may be dropped or add¬ 
ed by order of the court on motion of 
any party or of Its own initiative at 
any stage of the action and on such 
terms as are just. 

U.S.—^Fuller v. American Mach. & 
Foundry Co., D.C.N.Y., 95 F.Supp. 
764. 

On supplemental complaint 

In action involving anti-trust laws, 
motion to bring an additional defend¬ 
ant into the case was granted al¬ 
though some of events mentioned in 
supplemental complaint occurred pri¬ 
or to the original complaint. 

U.S.—U. S. V. Forestal Land, Tim¬ 
ber & Rys., D.C.N.Y., 89 F.Supp. 
316. 

Determination of liability 

In action under Sherman Anti- 
Trust Act, government's motion for 
order for leave to join certain par¬ 
ties would not be denied on ground 
that such parties were not guilty of 
charges leveled against them in pro¬ 
posed supplemental pleading, since 
only a trial could resolve such issue. 
U.S.—^U. S. V. National Screen Serv¬ 
ice Corp,, D.C.N.Y., 20 F.R.D. 226. 
Addition of party held proper 

(1) Generally. 

U.S.—U. S. v. National Screen Serv¬ 
ice Corp., supra. 

(2) Officials concerned with admin¬ 
istration of security screening pro¬ 
gram pertaining to seamen would be 
added as parties respondent on mo¬ 
tion by seamen In action to enjoin en¬ 
forcement of security regulations. 
U.S.—‘Parker v. Lester, D.C.Cal., 112 

F.Supp. 433, reversed on other 
grounds, C.A., 227 F.2d 708. 

(3) Where defendant showed that 
order was entered against decedent’s 
employer and against insurer by 
state compensation director, that in¬ 
surer had made demand on defend¬ 
ant that its rights be protected in 
action brought by decedent’s admin- 
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the wrong party, but to one who sues not enough 
parties.69 It is intended to permit the bringing in 
of a person who, through inadvertence, mistake, or 
some other reason, had not been made a party and 
whose presence as a party is later found necessary 
or desirable.70 It was not intended to enable a 
plaintiff to bring back into the case, as defendants, 
persons who had been joined as such at the outset 
of the action, but against whom the right to continue 
the action has abated.'^i 

This Rule must be read as an auxiliary to the ex¬ 
ercising of jurisdiction and not the destroying of 
it '^2 It looks to the preservation rather than the 


destruction of federal jurisdiction, and a defendant 
may not be added under the Rule if his joinder 
would oust the court of jurisdiction.'^^ Xhe addi¬ 
tion of parties is within the sound discretion of the 
court,and the court has imposed on it the duty 
of exercising judicial discretion as to the time of 
joinder.'^S xhe court will not permit one who has 
been dismissed as a party to be added as a party 
after many steps have been taken in the action.*^^ 
This Rule is broad'^7 and the matter is to be treated 
liberally.'^S Parties may be added, however, only 
on such terms as are just."^® A party will not be 
added where it would be useless to do so.®® The 


istrator, and that insurer was licens¬ 
ed to do business and had principal 
office within jurisdiction of the court, 
federal district court would make in¬ 
surer an involuntary plaintiff. 

U.S.—^Davis V. Oberle-Jordre Co., D. 
C.Ohio, 9 F.R.D. 301. 

(4) Where plaintiff had filed differ¬ 
ent civil actions charging violations 
of anti-trust laws in different areas 
and thereafter it appeared that there 
was but a single conspiracy encom¬ 
passing defendants in different areas 
and that conservation of money, 
time, effort, and manpower would in¬ 
ure to all litigants if cause was tried 
in one action, motion in one action to 
add defendants in other actions as 
defendants thereto would be granted. 
U.S.—^U. S. V. Linen Supply Institute 
of Greater New York, Inc., D.C.N. 
T., 20 P.R.D. 401, 

Addition of parties denied 

(1) Where duties of officer sought 
to be added as party respondent in 
action by seamen to enjoin enforce¬ 
ment of security regulations in no 
way involved administration of sea¬ 
men’s security screening program, 
motion would be denied. 

U.S.—Parker v. Lester, D.C.Cal., 112 
F.Supp. 433, reversed on other 
grounds, C.A., 227 F.2d 708. 

(2) Refusal to add individual de¬ 
fendant more than one year after 
cause of action accrued, where stat¬ 
ute of limitations in state for such 
causes was one year, was held proper. 
U.S.—State of Maryland, for Use of 

Pumphrey, v. Manor Real Estate 
& Trust Co., D.C.Md., 83 F.Supp. 91, 
affirmed in part and reversed in 
part on other grounds, C.A., 176 
F.2d 414. 

Pormer role 

Under a prior statute the federal 
courts were authorized under certain 
conditions to summon an absent de¬ 
fendant to appear, plead, answer, or 
demur by a designated day. 

U.S.—^Mellen v. Moline Malleable Iron 
Works, Ill., 9 S.Ct. 781, 131 U.S. 
352, 33 L.Ed. 178. 

25 C.J. p 808 note 51 [dj. 


69. U.S.—U. S. V. Swink, D.C.Va., 41 
F.Supp. 98. 

70. U S.—Truncale v. Universal Pic¬ 
tures Co., D.C.N.Y., 82 F.Supp. 576. 

71. U.S.—^Truncale v. Universal Pic¬ 
tures Co., supra. 

72. U.S.—Reynolds v. Wabash R. 
Co., C.A.MO., 236 P.2d 387. 

Condition to exercise 

Power of court is inherently sub¬ 
ject to the condition that court will 
not thereby be deprived of Jurisdic¬ 
tion. 

U.S.—Reynolds v. Wabash R. Co., su¬ 
pra. 

73. U.S.—Pacific Gas & Elec. Co. v. 
Fibreboard Products, Inc., D.C.Cal., 
116 F.Supp. 377. 

74. U.S,—^Hargrove v. Louisville & 
N. R. Co., D.C.Ky., 153 F.Supp. 
681. 

Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 F.R.D. 
33. 

Test of proper exercise 

(1) The test of discretion in adding 
parties under Rule 21 is whether the 
nonmoving party will be prejudiced 
and whether it will serve to avoid 
multiplicity of suits, 

U.S,—Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1—^Helene Curtis Industries 
v. Sales Affiliates, D.C.N.Y., 105 F. 
Supp. 886, affirmed, C.A., 199 P.2d 
732. 

(2) The court is bound to heed the 
admonishment of Rule 1 that the 
Rules “shall be construed to secure 
the just, speedy, and Inexpensive de¬ 
termination of every action.” 

U.S.—^Rank v. Krug, supra. 

Blscretlon held not abused by re¬ 
fusal to add party. 

U.S,—Curacao Trading Co. v. Federal 
Ins. Co., C.CJLN.Y., 137 P.2d 911, 
certiorari denied 64 S.Ct. 521, 321 
U.S. 765, 88 L.Ed. 1061. 
liability of another over to defend¬ 
ant 

In an action in the nature of an 
action at law in which plalntiif 
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sought to recover a money judgment, 
and no equitable relief, it has been 
held under Rule 21 that, if plaintiff 
is entitled to recover against defend¬ 
ant in an action at law, it makes no 
difference that another may be lia¬ 
ble over to defendant. 

U.S.—Texas & P. Ry. Co. v. Elgin, J. 
& E. Ry. Co., D.C.I11., 1 F.R.D. 136. 

75. U.S.—Rank v. Krug, D.C.Cal., 
142 F.Supp. 1. 

Delay held not to preclude Joinder 
In action under Sherman Anti- 
Trust Act, government's motion for 
leave to join certain parties would 
not be denied on ground that appli¬ 
cation was made on eve of trial, 
where no trial date had been fixed, 
and no prejudice was shown to result 
to any person, including proposed 
new parties, by reason of any undue 
delay on government’s part. 

U.S.—U. S. V. National Screen Serv¬ 
ice Corp., D.C.N.Y., 20 F.R.D. 226. 

76. U.S.—Hargrove v. Louisville & 
N. R. Co., D.C.Ky., 163 F.Supp. 681. 

77. U.S.—Yorkshire Ins. Co. v. U. 
S., CA..N.J., 171 P.2d 374, affirmed 
U. S. V. Aetna Cas. & Sur. Co., 70 
S.Ct. 207, 338 U.S. 366, 94 L.Ed. 
171, 12 A.L.R.2d 444. 

78. U.S.—Helene Curtis Industries v. 
Sales Affiliates, D.C.N.Y., 105 F. 
Supp. 886, affirmed, C.A., 199 F.2d 
732. 

79. U.S.—National Maritime Union 
of America v. Curran, D.C.N.Y., 
87 F.Supp. 423. 

80. Venue in another district 

In employee’s action in New York 
federal district court against Veter¬ 
ans’ Administration, the only venue 
applicable to Administrator of Veter¬ 
ans’ ALffalrs was the District of Co¬ 
lumbia, and it would be idle to add 
him as a party defendant. 

U.S.—^D1 Silvestro v. U. S. Veterans 
Administration, D.C.N.Y., 10 F.R.D. 
20, affirmed, C.A., 181 P.2d 602, cer¬ 
tiorari denied 70 S.Ct. 1014, 839 U. 
S. 989, 94 L.Ed. 1390. 
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Rule does not permit the joinder of the United 
States as a party, either alone or as a codefendant, 
in an action on a cause on which it has not con¬ 
sented to be sued.^i 

A motion to add new parties plaintiff need not 
be made by the parties whom it is proposed to 
add,and a proposed new party need not be given 
notice of the motion to add him.83 A motion to 
dismiss on the ground of the nonjoinder of a de¬ 
fendant may be considered as having been intended 
as a motion, under Rule 21, to join such defendant 
as a party.^^ A party may be added only by leave 
of court,85 and an order of court is required to add 
a party during any stage of an action.®® An ob¬ 
jection by defendant that persons who have not been 
made parties to the action cannot be served must 
be made by motion or answer.®^ 

§ 176. - Indispensable Parties 

A lack of an Indispensable party to an action pre¬ 
cludes the court from granting relief or proceeding therein 
and requires that It add, or permit the addition of, such 
party to the action, or prevent its further maintenance. 
The objection cannot be waived, and may be raised at 


any stage of the proceedings by a party by motion or 
answer or by the court on Its own motion. 

The courts may not grant relief and are not au¬ 
thorized to proceed in a case where indispensable 
parties have not been made parties to the action.®® 
Lack of an indispensable party, however, is not a 
jurisdictional defect.®® The failure to join such 
a party does not oust the jurisdiction of the court 
in the action before it; but such failure does 
destroy the power of the court to grant any relief 
which would in any way affect an absent indis¬ 
pensable party.®® 

Ordinarily, the lack of an indispensable party is 
not fatal to the further maintenance of the action,®^ 
but an opportunity should be afforded to remedy the 
deficiency by bringing in such party.®® It is proper 
to add an indispensable party to the action, where it 
is possible to do so and such joinder does not destroy 
the jurisdiction of the court, but not otherwise;®® 
and the court, in furtherance of justice and on its 
own initiative, can and should, in a proper case, 
order the addition of an indispensable party, even 
though no motion for the addition of such party 
has been made.®^ The court, however, will not add 


81. U.S.—^Di Sllvestro v. U. S. Vet¬ 
erans Administration, supra. 

82. U S.—Society of European Stage 
Authors and Composers v. WCAU 
Broadcasting Co„ D.C.Pa., 1 F.R.D. 
264. 

83. U.S.—U. S. V. Bayer Co., D.C.N. 

T., 105 F.Supp. 956. 

84. U.S.—U. S. V. Cattaraugus Coun¬ 
ty, D.C.3Sr.T., 67 F.Supp. 294. 

85. U.S.—^Aarhus Ollefabrlk, A/S v. 
A. O. Smith Corp., D.C.Wis., 22 F. 
II.D. 33. 

Deslgiiatlon in pleadings lusofflclent 

Where state filed complaint in in¬ 
tervention In water rights suit, mere 
designation of state as defendant In 
pleadings of plaintiffs did not im¬ 
pose that status on state, but motion 
under Federal Hules and leave of 
court was required to accomplish 
that end, in default of which state 
was not a party defendant. 

U.S.—Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

86. U.S.—^Hargrove v. Louisville & 
N. R. Co., D.C.Ky., 163 F.Supp. 
681—National Maritime Union of 
America v. Curran, D.C.N.Y., 87 F. 
Supp. 423. 

Time immaterial 

Order of court is required regard¬ 
less of whether it precedes or follows 
the first responsive pleading of any 
defendant. 

U.S.—^Pacific Gas & Elec. Co. v. Fl- 
breboard Products, Inc., D.C.Cal., 
116 F.Supp. 377. 

87. U.S.—^Edward B. Marks Music 


Corporation v. Jerry Vogel Music 
Co., C.C.A.N.Y., 140 F.2d 268. 

88. U.S.—^Miller v. Mangus, C.C.A. 
Utah, 126 F.2d 607, reversed on 
other grounds 63 S.Ct 182, 317 U.S. 
178, 87 L.Ed. 169, rehearing denied 
63 S.Ct. 482, 317 U.S. 712, 87 L.Ed. 
667—State of Washington v, U. S., 
C.C.A.Or. & Wash., 87 F.2d 421— 
Halpln V. Savannah River Electric 
Co., C.C.A.S.C., 41 F.2d 329, certio¬ 
rari denied 61 S.Ct. 27, 282 U.S. 848, 
76 L.Ed. 752. 

Charleston Nat. Bank of Charles¬ 
ton, W. Va., V. Oberreich, D.C.Ky., 
34 F.Supp. 329—^Wyoga Gas & Oil 
Corporation v. Schrack, D.C.Pa., 27 
F.Supp. 36, opinion adhered to 29 
F.Supp. 682, appeal dismissed, C.C. 
A., Ritter v. Wyoga Gas & Oil Cor¬ 
poration, 110 F.2d 624, certiorari 
denied 61 S.Ct. 29, 311 U.S. 669, 85 
L.Ed. 430—Sterns v. Maguire, D.C. 
N.Y., 23 F.Supp. 827—Simon v. 
Shaffer, D.C.Okl., 11 F.Supp. 450. 

Kroese v. General Steel Cast¬ 
ings Corp., D.C.Pa., 9 F.R.D. 273, 
reversed on other grounds, C.A., 
179 F.2d 760, 16 A.L,R.2d 1117, cer¬ 
tiorari denied 70 S.Ct 1026, 839 
U.S. 983, 94 L.Ed. 1386. 

Grounds for refusal to proceed 

The fact that indispensable parties 
have not been made parties to an ac¬ 
tion is in Itself a sufficient reason 
for the court to refuse to proceed 
in their absence. 

U.S.—^U. S. V. Bank of New York & 
Trust Co., N.Y., 66 S.Ct 343, 296 
U.S. 468, 80 L.Bd. 331—U. S. v. 
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President and Directors of Man¬ 
hattan Co., N.Y., 56 S.Ct. 343, 296 

U. S. 463, 80 L.Ed. 331—U. S. v. 
Pink, N.Y., 66 S.Ct 343, 296 U.S. 
463, 80 L.Ed. 331. 

89. U.S.—^Warner v. First Nat. Bank 
of Minneapolis, C.A.Minn., 236 P.2d 
853, certiorari denied 77 S.Ct. 226, 
362 U.S. 927, 1 L.Ed.2d 162—State 
of Washington v. U. S., C.C.A.Or. & 
Wash., 87 F.2d 421. 

Boris V. Moore, D.C.Wis., 162 F. 
Supp. 602, affirmed, C.A., 263 P.2d 
626—^Mouell v. Local No. 7636, 
United Mine Workers of America, 
D.C.W.Va., 81 F.Supp. 151. 

D.C.—Olson V. Miller, C.A., 263 P.2d 
738. 

90. U.S.—Boris v. Moore, D.C.Wis., 
152 F.Supp. 602, affirmed, C.A., 253 
F.2d 626. 

91. U.S.— Warner v. First Nat Bank 
of Minneapolis, C.A.Minn., 236 F.2d 
853, certiorari denied 77 S.Ct 226, 
362 U.S. 927, 1 L.Ed.2d 162. 

Dismissal of action for lack of an in¬ 
dispensable party see infra § 808. 

92. U.S.—^Warner v. First Nat. Bank 
of Minneapolis, C.A.Minn., 236 F.2d 
853, certiorari denied 77 S.Ct. 226, 
362 U.S. 927, 1 L.Ed.2d 162. 

D.C.—Olson V. Miller, C.A., 263 F.2d 
738. 

93. U.S.—Young v. Powell, C.A.Ala., 
179 P.2d 147, certiorari denied 70 
S.Ct 804, 339 U.S. 948, 94 L.Ed. 
1362. 

94. U.S.—^Paper Container Mfg. Co. 

V. Dixie Cup Co., D.C.Del., 74 F. 
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parties for service is immaterial where such parties 
are really indispensable.^ 

Under the provisions of Federal Rules of Civil 
Procedure, Rule 12 (h), 28 U.S.C.A., the defense 
of failure to join an indispensable party cannot be 
waived,^ and it is not waived by the failure of de¬ 
fendant to raise it in his answer or by any formal 
motion.® The defense or objection may be raised 
at any time, that is, at any stage of the proceed¬ 
ings.*^ It has been stated, however, that the failure 
of plaintiff to assert as a defense to a counterclaim 
the absence of an indispensable party waives it.® 

§ 177. Misjoinder 

Misjoinder is not a ground on which the court may 
prevent the further continuance of an action, but the 
Rules permit the dropping or adding of parties on order 
of the court on motion of any party or of its own initia¬ 
tive at any stage of the proceedings and the severance 
and separate prosecution of any claim against a party. 

Under the provisions of the Federal Rules of Civil 
Procedure, Rule 21, 28 U.S.C.A., misjoinder of par¬ 
ties is not a ground on which the court can prevent 
further continuance of the action.® The further 


Supp. 389, reversed on other 
grounds, C.A., 170 F.2d 333, certio¬ 
rari denied 69 S.Ct. 516, 336 XJ.S. 

909, 93 L.Ed. 1074, rehearing denied 
69 S.Ct. 665, 336 U.S. 929, 93 L.Ed. 

1089. 

95. U.S.—Ernest v. Fleissner, D.C. 

Wis., 38 F.Supp. 326. 

96. U.S.—Silverton v. Valley Transit 
Cement Co., D.C.Cal., 140 F.Supp. 

709, motion denied, C.A., 237 F.2d 
143, and affirmed, C.A., 249 F,2d 
409. 

97. U.S.—^Borls v. Moore, D.C.Wis., 

162 F.Supp. 602, affirmed, C.A., 263 
F.2d 626—General Houses v. Re¬ 
construction Finance Corporation, 

D.C.lll., 81 F.Supp. 202—^Paper Con¬ 
tainer Mfg. Co. V. Dixie Cup Co., 

D.C.Del., 74 F.Supp. 389, reversed 
on other grounds, C.A., 170 F.2d 
333, certiorari denied 69 S.Ct. 615, 

336 U.S. 909, 93 L.Ed. 1074, rehear¬ 
ing denied 69 S.Ct. 656, 336 U.S. 

929, 93 L.Ed. 1089—Ernest v. Fleiss¬ 
ner, D.C.Wis., 38 F.Supp. 326— 

Bowen V. Baker, D.C.Pa, 36 F.Supp. 

852. 

Under rule relating to defenses 

Under Federal Rules of Civil Pro¬ 
cedure, Rule 12(b) (1), 28 U.S.C.A., 
relating to the presentation of de¬ 
fenses based on lack of Jurisdiction 
of the subject matter, the absence 
of a necessary and Indispensable par¬ 
ty has been held to require that the 
action be not further continued. 

U.S.—^Hale v. Campbell, D.C.Iowa, 40 
F.Supp. 684. 

Error In denial not cnred 
Where want of indispensable par- 
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ties is timely called to attention of 
trial judge, such want cannot be re¬ 
garded as cured by fact that judg¬ 
ment is granted in plalntifC's suit in 
favor of absent parties. 

U.S.—^Toung V. Powell, C.AA.la., 179 
F.2d 147, certiorari denied 70 S.Ct. 
804, 339 U.S. 948, 94 L.Ed. 1362. 
Proofs for determination 

Ruling of district court on objec¬ 
tion based on failure to join indis¬ 
pensable parties was necessarily 
based on allegations of complaint 
and affidavits and other proofs ad¬ 
duced in contradiction or support 
thereof. 

U.S.—^Estes V. Shell Oil Co., C.A.Tex., 
234 F.2d 847. 

98. U.S.—Young v. Powell, C.A.Ala., 
179 P.2d 147, certiorari denied 70 

S.Ct. 804, 339 U.S. 948, 94 L.Ed. 
1362. 

Chame v. Essex Chair Co., D.C. 
N.J., 92 F.Supp. 164. 

99. U.S.—General Houses v. Recon¬ 
struction Finance Corporation, D. 
C.I11., 81 F.Supp. 202. 

1. U.S.—^Edward B. Marks Music 
Corporation v. Jerry Vogel Music 
Co., C.C.A.N.T., 140 F.2d 268. 

2. U.S.—Clark v. Hutchison, D.C. 
Canal Zone, 161 F.Supp, 36—Boris 
V. Moore, D.C,Wis., 162 F.Supp. 602, 
affirmed, CA«, 263 F.2d 626—Gen¬ 
eral Houses V. Reconstruction 
Finance Corporation, D.C.I11., 81 F. 
Supp. 202. 

Duty to protect 

Even though the question was not 
raised, it is the duty of the court to 


protect the interests of indispensable 
parties who were not joined in the 
action. 

D.C.—^Brown v. Christman, 126 P.2d 
625, 76 U.S.APP.D.C. 203. 

3. U.S.—Ohmer Corp. v. Duncan Me¬ 
ter Corp., D.C.lll., 8 F.R.D. 582. 

4. U.S.—^Hotel Markham v. Ball, C. 

C. A.Miss., 131 F.2d 424. 

5. U.S.—^Aponte v. American Sur. 
Co. of N. Y., D.C.Puerto Rico, 171 
F.Supp. 677. 

6. U.S.—Capitol Records v. Mercury 
Record Corp., D.C.N.Y., 109 F.Supp. 
330, affirmed, C.A., 221 F.2d 657. 

7. U.S.—^Aponte v. American Sur. 
Co. of N. Y., D.C.Puerto Rico, 171 
F.Supp. 677—Clark v. Hutchison, 

D. C.Canal Zone, 161 F.Supp. 35. 

8. U.S.—^Mastercrafters Clock & Ra¬ 
dio Co. V. Vacheron & Constantin- 
Le Coultre Watches, Inc., C.A.N.Y., 
221 F.2d 464, certiorari denied 76 
S.Ct. 67, 350 U.S. 832, 100 L.Ed. 
743, rehearing denied 76 S.Ct. 149, 
360 U.S. 897, 100 L.Ed. 789. 

9. U.S.—^P. X. Hooper Co. v. Samu¬ 
el M. Langston Co., D.C.N.J., 56 F. 
Supp. 677—^Pitcairn v. Rumsey, D. 

C. Mlch., 32 F.Supp. 146—Eliot v. 
Geare-Marston, Inc., D.C.Pa., 30 P. 
Supp. 301—^Holmberg v. Hannaford, 

D. C.Ohio, 28 F.Supp. 216—^Macleod 
V. Cohen-Erichs Corporation, D.C. 
N.Y., 28 F.Supp. 103. 

U. S. V. E. I. du Pont de Nemours 
& Co., D.C.I11., 13 P.R.D. 490—Stev¬ 
enson V. Richardson County, Neb., 


an indispensable party where it would avail nothing 
because of inability of the court to obtain jurisdic¬ 
tion over him.®® 

A lack of an indispensable party precludes the 
further maintenance of the action, where such de¬ 
fect cannot be, or is not, corrected,®® as where the 
absent indispensable party is not subject to the 
jurisdiction of the court as to service or venue,®*^ 
or where joinder of the omitted party would defeat 
the jurisdiction of the court.®® The court is not 
obliged to rely on any particular rule of procedure 
in order to prevent the further continuance of an ac¬ 
tion where there is a lack of an indispensable 
party.®® 

The objection of lack of an indispensable party 
may be made by motion or answer,! or it may be 
raised by the court on its own motionand where 
such a defense has been ruled on by the court on 
preliminary motion, it is not necessary that defend¬ 
ant reiterate such defense in his answer.® The 
failure of a pleading raising the issue of nonjoinder 
of parties to give the names and residences of the 
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maintenance of an action, however, will be pre¬ 
vented as to defendants over whom the court has no 
jurisdiction,or against whom no claim for relief 
is established.il Also, under the provisions of this 
Rule, parties may be dropped on order of the court 
on motion of either party or of its own initiative 
at any stage of the action ;12 and any claim against 
a party may be severed and proceeded with separate- 
ly.i3 


35A C.J.S. 

This Rule was adopted to obviate the harsh com¬ 
mon-law adherence to the technical rules of joinder, 
and not in order to deal with problems of defective 
federal jurisdiction.i^ Its purpose is to give relief 
where a plaintiff sues too many parties and not 
where he sues the wrong party.i^ It applies to suits 
for a declaratory judgment.i® 

Under Rule 21, a proper remedy for misjoinder is 
to move that a party be droppedi^ or for a sever- 


D.C-Neb., 9 F.R.D. 437—Uarte v. 

U. S., D.C.Cal., 7 F.R.D. 705—^Jen¬ 
nings V. Beach, D.C.Mass., 1 F.R.D. 
442 —^Diepen v. Fernow, D.CMich., 
1 F.R.D. 378. 

Misjoinder as not constituting ground 
for dismissal of action see infra § 
809. 

Prior to adoption of Federal Bnles 

(1) Under former Equity Rules and 
conformity act, cases and practice 
were not all in agreement with re¬ 
spect to striking of parties or pre¬ 
vention of continuance of action for 
misjoinder of parties. 

U.S.—^Hanna v. Brictson Mfg. Co., C. 
C.A.S.D., 62 F,2d 139—De Croisset 

V. Vltagraph Co. of America, C.C. 
AN.Y., 262 F. 100. 

Tully V. Triangle Film Corpora¬ 
tion, D.C.N.Y., 229 F. 297. 

Perry v. Mechanics’ Mut. Ins. 
Co., C.C.R.I.. 11 F. 478. 

<2) Waiver In equity proceeding 
of objection of misjoinder of par¬ 
ties by failure to urge objection in 
limine see Equity § 156 b. 

10. U.S.—International Longshore¬ 
men’s & Warehousemen’s Union v. 
Ackerman, D.C.Hawaii, 82 F.Supp. 
66, reversed on other grounds, C. 
A., 187 F.2d 860, certiorari denied 
72 S.Ct. 85, 342 U.S. 869, 96 L.Ed. 
646. 

Oxand Jurors 

In action to enjoin prosecutions 
under indictment returned by grand 
jury allegedly Illegally constituted, 
the grand jurors who had completed 
their work and had been discharged 
were not proper parties. 

U.S.—International Longshoremen’s 
& Warehousemen’s Union v. Acker¬ 
man, supra. 

11. U.S.—Smith V. Columbia County, 
Or., D.C.Or., 166 F.Supp. 140. 

Oovemov 

Action to enjoin prosecutions un¬ 
der allegedly invalid Indictments 
charging violation of unconstitution¬ 
al statute would not be continued as 
to governor, where there was no evi¬ 
dence that he had any connection 
with any of the prosecutions. 

U.S.—International Longshoremen’s 
& Warehousemen’s Union v. Acker¬ 
man, D.C.Hawali, 82 F.Supp. 66, 
reversed on other grounds, C.A., 


187 F.2d 860, certiorari denied 72 
S.Ct. 85, 342 U.S. 859, 96 L.Ed. 646. 
Tax collector 

Where judgment creditor made col¬ 
lector of internal revenue a defend¬ 
ant on ground that collector was as¬ 
serting a lien against judgment debt¬ 
or which was junior to judgment 
creditor’s claim, and collector in an¬ 
swer showed that he had no funds or 
property belonging to judgment debt¬ 
or, collector was entitled to have the 
proceedings discontinued as to him. 
U.S.—^Kentucky-Tennessee Light & 
Power Co. v. Nashville Coal Co., 
D.C.Ky., 55 F.Supp. 65. 

Members of tax commission 

Where action was brought against 
members of state tax commission 
and others for judgment declaring 
certain tax statutes void and for 
money Judgment representing 
amounts plaintiffs had paid as tax¬ 
es under the statutes, and complaint 
did not assert any claim for relief 
against members of commission 
whose activities were completed fol¬ 
lowing assessments and who did not 
have or collect any of the taxes paid, 
members of commission would not be 
continued as parties. 

U.S.—Smith V. Columbia County, Or., 
D.C.Or., 166 F.Supp. 140. 

12. U.S.—Pitcairn v. Rumsey, D.C. 
Mich,, 32 F.Supp. 146—Eliot v. 
Geare-Marston, Inc., D.C.Pa., 30 F. 
Supp. 301. 

U. S. V, B. I. du Pont de Nemours 

6 Co., D.C.IIL, 18 P.R.D. 490— 
Savoia Film S. A. I. v. Vanguard 
Films, D.C.N.Y., 10 F.R.D. 64— 
Rumig V. Ripley Mfg. Corp., D.C. 
Pa., 9 F.R.D. 467—Stevenson v. 
Richardson County, D.C. Neb., 9 F. 
R,D. 437—Uarte v. U. S., D.C.Cal., 

7 F.R.D. 705—^Diepen v. Fernow, D. 
C.Mich., 1 F.R.D. 378. 

OontroUing Buie 

Any conflict or ambiguity which 
results from comparison of Rule 21 
which refers in speciflc terms to 
changes in parties to action by add¬ 
ing or dropping some of such parties, 
and Rule 15 (a) which refers in gen¬ 
eral terms to broad subject of 
changes in pleadings by amendment, 
must be resolved in favor of the 
speciflc and against the general. 

U.S,—^Paclflc Gas & Elec. Co, v, FI- 
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I breboard Products, Inc., D.C.Cal., 
116 F.Supp. 377. 

Dropping of party held proper 

(1) Party who had no Interest in 
the subject matter of the action. 
U.S.—Railway Employees’ Depart¬ 
ment of American Federation of 
Labor v. Virginian Ry. Co., D.C, 
Va., 39 F.Supp. 354. 

(2) In action to enjoin county reg¬ 
istrars from removing Negroes’ 
names from voting lists, defendants’ 
motion to strike from petition names 
of plaintiffs who were not stricken 
from lists by registrars, but re¬ 
mained thereon and voted at primary 
election, was granted. 

U.S.—Harris v. Echols, D.C.Ga., 146 
F.Supp. 607. 

(3) Where liability insurer was 
wrongfully joined as defendant in 
original action against assured by 
receivers, such insurer was dis¬ 
missed, without prejudice to right 
of receivers to apply later for relief 
against Insurer. 

U.S.—Pitcairn v. Rumsey, D.C.Mich., 
32 F.Supp. 146. 

13. U.S.—F. X. Hooper Co. v. Sam¬ 
uel M. Langston Co., D.C.N.J., 56 
F.Supp. 577—Eliot V. Geare-Mar¬ 
ston, Inc., DC.Pa., 30 F.Supp. 301. 

Jennings v. Beach, D.C.Mass., 1 
F.R.D. 442. 

14. U.S.—^Kerr v, Compagnie De Ul¬ 
tramar, C.A.N.Y., 250 F.2d 860. 

15. U.S.—U. S. V. Swink, D.C.Va., 
41 F.Supp. 98. 

16. U.S.—F. X. Hooper Co. v. Sam¬ 
uel M. Langston Co., D.C.N.J., 56 
F.Supp. 677. 

17. U.S—Harvey Aluminum, Inc. v. 
American Cyanamid Co., C.A.N.Y., 
203 F.2d 105, certiorari denied 73 
S.Ct. 949, 345 U.S. 964, 97 L.Ed, 
1383. 

U. S. V. E. I. du Pont de Nemours 
& Co., D.C.Ill., 13 P.R.D. 490—Stev¬ 
enson V. Richardson County, D.C. 
Neb., 9 P.R.D. 437—Diepen v. Fer¬ 
now, D.C.Mich., 1 P.R.D. 378. 
Objections to parties generally: 

In equity suits see Equity §§ 154- 
157. 

In civil actions generally see Paiv 
Ues §§ 104-153. 
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ance,i* and the motion may be made by any party.^® fendant as a party.®® 

Thus, an improper party may move to be dropped 

from the case,20 but the fact that the motion is made An order of court is required to drop a party,®* 
by a party other than the one sought to be dropped court has the right to, and should, exercise 

does not deprive it of any efficacy.®! Also, a party discretion in determining whether or not to drop 
may be dropped at the court’s" own initiative.®® a party.®® The rule, however, is premised on a de- 
The objection of misjoinder of parties cannot be feet of parties,®® and a defendant cannot be dropped 
raised by motion to prevent its further mainte- as a matter of right at the mere desire of plaintiff.®® 
nance,®® or by a motion to quash service and return The matter, however, is to be liberally treated,®* 
of summons.®^ A motion for the voluntary dis- and it has been stated that unless it appears that a. 
continuance of the action against a defendant is not nondiverse defendant cannot be dropped from an 
the proper method by which to eliminate such de- action without prejudice to the remaining defend* 


18. U.S.—^U. S. V. E. I. du Pont de 
Nemours & Co., D.C.I11., 13 F.R.D. 
490. 

Causes arlslnfiT from separate traus- 
aotions 

Where libel action was brought 
against series of defendants with 
respect to dlfCerent publications and 
there was no allegation that alleged 
libels were published other than in¬ 
dependently by the respective sets 
of defendants, claims asserted against 
one set of defendants with respect 
to one of the independently published 
alleged libels would be severed and 
proceeded with separately, under Rule 
21, from claims asserted against oth¬ 
er defendants with respect to other 
libelous publications. 

U.S.—Insull V. New York World-Tele¬ 
gram Corp., D.C.I11., 172 F.Supp. 
616. 

19. U.S.—^Harvey Aluminum, Inc. v. 
American Cyanamld Co., C.A.N.T., 
203 F.2d 105, certiorari denied 73 

S. Ct. 949, 345 U.S. 964, 97 L.Ed. 
1383. 

Canadian Hellenic Enterprises, 
Limited v. Berkwit, D,C.N.Y., 169 
F.Supp. 660. 

20. U.S.—Ziegler v. Akin, C.A.Kan., 
261 F.2d 88. 

Remedy of codefendaut Improperly 
Joined is to object to his Joinder as 
a codefendant and to obtain relief 
afforded him by law by reason there¬ 
of. 

U.S.—Bowser v. Daro, D.C.Cal., 1 F. 
R.D. 668. 

21. U.S.—Canadian Hellenic Enter¬ 
prises, Limited v. Berkwit, D.C.N. 

T. , 169 F.Supp. 660. 

22. U.S.—Canadian Hellenic Enter¬ 
prises, Limited v. Berkwit, supra. 

Savola Film S. A, I. v. Vanguard 
Films, D.C.N.T., 10 F.R.D. 64— 
Uarte v. U. S., D.C.Cal., 7 F.R.D. 
705. 

23. U.S.—U. S. V. E. I. du Pont de 
Nemours & Co., D.C.I11., 13 F.R.D. 
490. 

Motion to dismiss action not proper 
procedure by which to raise objec¬ 
tion of misjoinder of parties see 
infra S 809. 


24. U.S.—U. S. V. E. I. du Pont de 
Nemours & Co., supra—Bowser v. 
Daro, D.C.Cal., 1 F.RD. 668. 

25. U.S.—Harvey Aluminum, Inc. v. 
American Cyanamid Co., C.A.N.Y., 
203 F.2d 105, certiorari denied 73 
S.Ct. 949. 345 U.S. 964, 97 L.Ed. 
1383. 

26. U S.—Hargrove v. Louisville & 
N. R. Co., D.C.Ky., 153 F.Supp. 681 
—Pacific Gas & Elec. Co. v. Fibre- 
board Products, Inc., D.C.Cal., 116 
F.Supp. 377. 

27. U.S.—Weaver v. Marcus, C.C.A. 
Va., 165 F.2d 862, 176 A.L.R. 1305. 

Hargrove v. Louisville & N. R. 
Co., D.C.Ky., 153 F.Supp. 681— 
Helene Curtis Industries v. Sales 
Affiliates, D.C.N.T., 105 F.Supp. 886, 
affirmed, C.A., 199 F.2d 732. 

Robertson v. Limestone Mfg. Co., 
D.C.S.C., 20 F.R.D. 365—U. S. v. E. 
I. du Pont de Nemours & Co., D.C. 
Ill., 13 F.R.D. 490. 

Refusal to drop parties held proper 

(1) In action for injuries sustained 
in accident, denying motion to strike 
parties plaintiff because of misjoin¬ 
der, on the ground that questions of 
law and fact were not common to all 
of them in that defense of contribu¬ 
tory negligence did not apply to all 
defendants was not error where ques¬ 
tion of defendant’s negligence as 
proximate cause of the accident was 
a question of fact, to all of plaintiffs. 

U.S.—Franklin v. Shelton, C.A.Okl., 

250 F.2d 92, certiorari denied 78 S. 
Ct. 544, 355 U.S. 959, 2 L.Ed.2d 
533. 

(2) In action against members of 
board of municipality in their offi¬ 
cial capacity and also Individually 
for declaratory Judgment that stat¬ 
utes and ordinances were unconstitu¬ 
tional and to enjoin their enforce¬ 
ment, motion to strike parties as de¬ 
fendants in their individual capaci¬ 
ties would be denied, in view of fact 
such officers were acting as officers 
of state and also might possibly be 
transcending scope of their office in 
any capacity when they compel obedi¬ 
ence to statutes and ordinances at¬ 
tacked as unconstitutionaL 
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U S.—Browder v. Gayle, D.C.Ala., 142 
F.Supp. 707, affirmed 77 S.Ct. 145, 
352 U S 903, 1 L.Ed.2d 114, rehear¬ 
ing denied 77 S.Ct. 323, 362 U.S. 
950, 1 L Ed.2d 245, certiorari de¬ 
nied Owen V. Browder, 77 S.Ct. 145, 
352 US. 903, 1 L.Bd.2d 114, re¬ 
hearing denied 77 S.Ct. 323, 362 U. 
S. 955, 1 L.Ed.2d 245. 

28. U.S.—^U. S. V. E. I. du Pont de 
Nemours & Co., D.C.Ill., 13 F.RD. 
490. 

Defects to which applicable 
Federal Rule that misjoinder of 
parties is not ground for preventing 
further maintenance of action and 
that parties may be dropped or add¬ 
ed by court order on motion of any 
party or on court’s Initiative at any 
stage of the action controls in situa¬ 
tions in which rules pertaining to 
Joinder of claims and remedies, nec¬ 
essary Joinder of parties, and per¬ 
missive Joinder of parties have been 
violated. 

U.S.—^U. S. V. E. I. du Pont de Ne¬ 
mours & Co., D.C.Ill., 13 F.R.D. 490. 

29. U.S.—^Weaver v. Marcus, C.C.A. 
Va., 165 F.2d 862, 175 A.L.R. 1306. 

Robertson v. Limestone Mfg. Co., 
D.C.S.C., 20 P.R.D. 365. 

Defendants against whom canse 
stated 

Claimants of slot machines, sought 
to be condemned by government as 
gambling devices possessed and used 
by persons not registered as dealers 
therein, have locus standi in federal 
district court and right to defend 
government’s libel suits therein, even 
if they have no property rights in 
machines under state law and vio¬ 
lated such law in possessing them, 
so as to require denial of govern¬ 
ment's motion against further main¬ 
tenance of action against them, es¬ 
pecially where government stipulated 
proof with claimants. 

U.S.—U. S. V. One Hundred Thirty- 
Nine Gambling Devices Alias Slot 
Machines, More or Less, D.C.Ill., 
109 F.Supp. 23. 

30. U.S.—^Helene Curtis Industries v. 
Sales Affiliates, D.C.N.Y., 105 F. 
Supp. 886, affirmed, C.A., 199 F.2d 
732. 
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ants, a motion therefor should be granted and a 
failure to do so is an abuse of discretion.®^ 

Parties who are not indispensable may be dropped 
if necessary in order to achieve or maintain di¬ 
versity of citizenship in the action,®® or to cure a 
jurisdictional defect;®® but indispensable parties 
may not be disregarded, and hence they may not be 
dropped in order to bring the action within the 
federal jurisdiction.®^ A motion to drop a party 
will not be granted if the propriety of joinder is 
an issue to be determined at the trial.® 5 Where a 
defendant's motion that he be dropped is opposed 
and a factual issue raised on the question of his 
status, such issue cannot be resolved on the bare 
pleadings, and where pre-trial proceedings are pend¬ 
ing it may be resolved during such proceedings.®® 

Where plaintiffs having separate causes of action 
join as coplaintiffs, defendant may obtain a sever¬ 
ance of the claim of one of the plaintiffs in order 
to join him thereafter as an additional defendant 
as to the claim of the remaining plaintiff.®^ 

Under Rule 21, parties may be dropped at any 
stage of the proceedings.®® The question of mis¬ 
joinder of parties, however, may be waived,®® and 


it is waived by failure to make seasonable objec- 
tion.4® 

Fictitious defendants. The Federal Rules of Civil 
Procedure contain no express prohibition on the sub¬ 
ject of John Doe complaints, but there is no au¬ 
thority for joining fictitious defendants in an action 
under a federal statute and such defendants should 
be eliminated by motion of the defendant who was 
served.^i 

Election between defendants. Where plaintiff has 
joined defendants not authorized to be joined, he 
may be required to elect which defendant he will 
prosecute the action against,^® but in an action 
against an agent and his partially disclosed principal, 
plaintiff cannot be compelled to elect at the close of 
the evidence whom he desires to hold liable, although 
a full recovery against one would bar a recovery 
against the other.^® In an action against the United 
States to recover income taxes paid, the court may 
ignore the inclusion of the collector as a defendant, 
but if the case proceeds to trial and plaintiff de¬ 
mands a jury trial the court will order him to elect 
between defendants, since if the case were against 
the United States alone plaintiff would not be en¬ 
titled to a jury trial.^^ 


81. tJ.S.—^Kerr v. Compagrnie De Ul¬ 
tramar, C,A.N.Y,, 250 F.2d 860. 

82. U.S.—Weaver v. Marcus, C.C.A. 
Va.. 165 F.2d 862, 176 A,L.R. 1305. 

Pacific Gas & Elec. Co. v. Fibre- 
board Products, Inc., D.C.Cal., 116 
F.Supp. 377—Gregrory v. West Vir¬ 
ginia Pulp & Paper Co., D.C.N.C., 
112 F.Supp. 8. 

Joint or alternative liability 

Where plaintiff's complaint could 
be Interpreted as alleging joint lia¬ 
bility, or as alleging claims in the 
alternative, against defendants, or 
either of them, based on their negli¬ 
gence and breach of warranty in ei¬ 
ther case, plaintiff on his motion was 
entitled to an order dropping non- 
diverse defendant. 

U.S.—^Kerr v. Compagnle De Ultra¬ 
mar, C.A.N.T., 260 F.2d 860. 

Bale under which motion considered 
Motions of plaintiffs to discontinue 
action as to certain defendant, in 
order to achieve requisite diversity 
of citizenship, was properly consid¬ 
ered and decided under Rule 21 re¬ 
lating to misjoinder and nonjoinder 
of parties. 

U.S.—^Weaver v. Marcus, C.C.A.Va., 
165 F.2d 862, 176 A.L.R. 1306. 

33. U.S.—Savola Film S. A. I. v. Van¬ 
guard Films, D.C.N.Y., 10 F.R.D. 
64. 

Improper venne 

Defendant as to whom venue was 
improper, it was held, should be 
dropped in Interests of Justice. 


U.S.—Savola Film S. A, I. v. Van¬ 
guard Films, supra. 

34. U.S.—Gregory v. West Virginia 
Pulp & Paper Co., D.C.N.C., 112 F. 
Supp. 8. 

35. U.S.—U. S. V. B. I. du Pont de 
Nemours & Co., D.C.I11., 13 F.R.D. 
490. 

36. U.S.—U. S. for Use of Marys¬ 
ville Tractor & Equipment Co. v. 
Pinole Land Co., D.C.Cal., 171 F. 
Supp. 87. 

37. U.S.—Sporia v. Pennsylvania 
Greyhound Lines, C.C.A.Pa., 143 F. 
2d 105. 

Protection of right 

Severance of plaintiff and his claim 
is proper in order to protect the pro¬ 
cedural right of defendant to join¬ 
der of the severed plaintiff as de¬ 
fendant which he would have had if 
such person had not been joined as 
coplaintiff. 

U.S.—Sporia v, Pennsylvania Grey¬ 
hound Lines, C.C.A.Pa., 148 F.2d 
105. 

38. U.S.—^F. X Hooper Co. v. Sam¬ 
uel M. Langston Co., D.C.N.J., 66 
F.Supp. 677. 

U. S. V. B. I. du Pont de Nemours 
& Co., D.C.I11., 13 F.R.D. 490. 

39. U.S.—Ziegler v. Akin, C.A.Kan., 
261 F.2d 88. 

Misjoinder of parties held waived 

U.S.—Tennessee Coal, Iron & R. Co. 
V. Muscoda Local No. 123, etc., 
C.C.A.Ala., 137 P.2d 176, affirmed 
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64 S.Ct. 698, 321 U.S. 690, 83 Ii.Ud. 
949, 152 A.L.R. 1014, rehearing de¬ 
nied 64 S.Ct. 1257, 322 U.S. 771, 88 
L.Ed. 1596. 

40. U.S.--Ziegler v. Akin, C.A.Kan., 
261 P.2d 88. 

41. U.S.—Sigurdson v. Del Guercio, 
C.A.Cal., 241 F.2d 480. 

42. Action against partnership and 
individual member 

In action to restrain violations of 
Fair Labor Standards Act, motion to 
require plaintiff to elect whether to 
prosecute action against defendants 
as partnership or against one of the 
defendants individually would be 
granted, where partnership and in¬ 
dividual operated separate and dis¬ 
tinct business and right to relief 
claimed against partnership did not 
arise out of same transactions which 
would give a right of relief against 
the partner individually operating 
his business. 

U.S.—^Fleming v. Whittemore, D.C. 
Ky., 41 F.Supp. 767. 

43. U.S.—Joseph Denunzio Fruit Co. 
V. Crane, D.C.Cal., 79 F.Supp. 117, 
vacated on other grounds 89 F. 
Supp. 962, reversed on other 
grounds, C.A., 188 F.2d 669, cer¬ 
tiorari denied 72 S.Ct. 37. 342 U.S. 
820, 96 L.Ed. 620. 

44. U.S.—Lazier v. U. S., D.C.N.D., 
77 F.Supp. 241, affirmed, C.A., 170 
F.2d 521, 9 A.L.R.2d 324. 
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§ 178. Third-Party Proceedings 

The proper practice by which to object to the im¬ 
pleading of a third-party defendant is by motion to vacate 
the order granting leave to file the third-party petition 
and to strike the petition or complaint. 

Under Federal Rules of Civil Procedure, Rule 7 
(b) (1), 28 U.S.C.A., the proper practice by which 
to object to the impleading of a third-party de¬ 
fendant is by motion to vacate the order granting 
leave to file the third-party petition and to strike 
the petition or complaint but a motion to dismiss 
a third-party petition will be treated as such a mo- 
tion.46 The motion may be conditionally granted.'*'^ 
It will be sustained where the impleading of the 
third parties violates their rights to be sued in the 
district in which they reside, and also is highly 
prejudicial to the plaintiffs action against the orig¬ 
inal defendant,^^ but it will be denied where the 
situation presented is clearly within the scope of 
Rule 14 authorizing third-party practice.^9 A mo¬ 
tion that a tort action be not further maintained 
against a state agency as a third-party defendant 
should be granted where legislative permission to 
sue the agency in tort has not been granted.^O 

§ 179. Intervention 

The test of the right of a party to Intervene Is the 
same whether the intervener seeks to prevent action by a 


party to the suit or the allowance of affirmative action 
for himself. 

The fact that a petitioner to intervene seeks to 
prevent action by a party to the suit rather than to 
allow petitioner affirmative action is immaterial, 
since in either case, the right to intervene must be 
subjected to the same test.^l An action cannot be 
defeated for want of proper parties where such 
parties have intervened in the action.^^ 

§ 180. Amendments 

Amendments for the purpose of curing defects and 
objections with respect to the parties are permissible in 
a proper case. 

In general, in the federal courts amendments for 
the purpose of curing defects and objections with 
respect to the parties are permissible in a proper 
case, and the courts look with favor on such amend¬ 
ments and readily and liberally allow them.53 An 
amendment may properly be filed setting up plain¬ 
tiff’s authority to sue under a written assignment ex¬ 
ecuted after the institution of the action.®^ An 
action can be started in favor of a new plaintiff 
without particular formalities as long as there is 
adequate service.^^ 

Time for amendment. Amendments with respect 


45. U.S.—^McPherrin v. Hartford 
Fire Ins. Co.. D.C.Neb., 1 F.R.D. 
88 . 

D.C.—Crlm v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 716. 

46. U.S.—^McPherrin v. Hartford 
Fire Ins. Co., D.C.Neb., 1 F.R.D. 
88 . 

D.C.—Crlm v. Lumbermens Mut Cas¬ 
ualty Co., D.C., 26 F.Supp. 715. 

47. U.S.—^Ludgrate v. Miller, D.C.Pa., 
8 F.R,D. 364. 

Motion conditionally granted 

Defendant’s motion for leave to 
bring in third-party defendant would 
be dismissed unless defendant would 
amend his third-party complaint by 
striking allegation of liability of 
third party to plaintiff and by stat¬ 
ing whatever cause of action the de¬ 
fendant might have against the third 
party. 

U.S.—^Ludgate v. Miller, supra. 

43 , xj.S.—^Manley v. Standard Oil 
Co. of Tex., D.C.Tex., 8 F.R.D. 364. 

49. U.S.—Hubshman v. Radco, Inc., 
D.C.N.Y., 71 F.Supp. 601. 

Motion denied 

Where plaintiffs sought to recover 
from defendant on accounts receiv¬ 
able assigned to plaintiffs by third- 
party defendants who sold merchan¬ 
dise to defendant, and third-party 
complaint was based on alleged con¬ 


tracts of Indemnity between defend¬ 
ant and third-party defendants and 
sought recovery on theory also of 
implied in law Indemnity agreement 
and for unjust enrichment, third- 
party defendants’ motion to dismiss 
third-party complaint would be de¬ 
nied. 

U.S.—Hubshman v. Radco, Inc., su¬ 
pra. 

50. U.S.—Jones v. Scofield Bros., D. 
C.Md., 73 F.Supp. 395. 

51. U.S.—U. S. V. Loew’s Inc., D.C. 
N.Y., 136 F.Supp. 13. 

52. U.S.—Interstate Circuit v. Ti¬ 
voli Realty Co., D.C.Tex., 76 F. 
Supp. 93, reversed on other grounds, 

C. C.A., 167 F.2d 155, certiorari de¬ 
nied 68 S.Ct. 1494, 334 U.S. 837, 92 
L.Ed. 1762. 

53. U.S.—Sechrist v, Palshook, D.C. 
Pa., 97 F.Supp. 506—^Flerstein v. 
Piper Aircraft Corp., D.C.Pa., 79 
F.Supp. 217—Consolidated Naval 
Stores Co. v. Brannan Turpentine 
Co., D.C.S.C., 46 F.Supp. 273—Gibbs 
V. Emerson Electric Mfg. Co., D.C. 
Mo., 31 F.Supp. 983. 

Messelt v. Security Storage Co., 

D. C.Del., 11 F.R.D. 342—Porter v. 
Theo J. Ely Mfg. Co., D.C.Pa., 6 
P.R.D. 317. 

Correcting facts applicable to parties 
Where amended complaint in stock¬ 
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holders’ derivative action alleged that 
plaintiffs were shareholders of de¬ 
fendant corporation at time of all 
transactions of which they com¬ 
plained, but allegations were not ac¬ 
curate as to all additional plaintiffs, 
plaintiffs would be permitted to file 
amended complaint setting forth 
facts applicable to each. 

U.S.—^Fuller v. American Mach, & 
Foundry Co., D.C.N.Y., 95 F.Supp. 
764. 

To Invoke diversity Jurisdiction 
Where jurisdiction of federal dis¬ 
trict court was invoked under Sher¬ 
man Act to enjoin acts of fraud and 
violence and secondary boycott in 
furtherance of conspiracy to restrain 
interstate trade and commerce, but 
court was without jurisdiction, plain¬ 
tiffs would be permitted to file an 
amended complaint based on the same 
facts Invoking jurisdiction on ground 
of diversity of citizenship and viola¬ 
tion of state law and to dismiss as 
to resident defendants even though 
nonresident defendants had entered 
general appearances. 

U.S.—^Donnelly Garment Co. v. Inter¬ 
national Ladles’ Garment Workers* 
Union, D.C.Mo., 47 F.Supp. 61. 

54, U.S.—^Blilbourn v. Western Sur. 
Co., C,A.Colo., 187 P.2d 667. 

55. U.S.—^Bowles v. J. J. Schmitt & 
Co., C.A.N.Y.. 170 F.2d 617. 
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to parties have been authorized at any stage of the 
proceedings.®® 

Third-party proceedings. In an action in which 
jurisdiction is based on diversity of citizenship and 
in which defendant files a third-party complaint, 
plaintiff cannot amend his pleadings so as to allege 
a cause of action against such third party where 
there is no diversity of citizenship between them.®*^ 

T 0 strike party. In a proper case, a pleading may 
be amended at any stage of the proceeding so as 
to strike a party.®® 

§ 181. -Addition of Parties 

In general, persons whom it is proper or necessary to 
bring into the action may be added by amendment. 

In actions in the federal courts amendments of the 
pleadings may be made so as to add parties in a 
proper case.®® Thus, an amendment may be made so 
as to add a defendant who should have been joined 
in the action,®® or to add as plaintiff the real party 
in interest.®! The granting or denial of a motion 
for leave to amend so as to add parties lies in the 
sound discretion of the court,®^ including leave to 
amend the complaint by the addition of absent par¬ 
ties found to be indispensable.®® 

A plaintiff who cannot maintain his own com¬ 
plaint has no right to amend it so as to bring in 
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other parties plamtiff,®^ and an amendment bringing 
in a new plaintiff will not be allowed where it 
introduces a new cause of action or claim for re¬ 
lief.®® Where the allowance of an amendment will 
result in the institution of a suit against defendants 
in whose favor the statute of limitations has run, 
it will not be permitted,®® even though the rights 
of the original plaintiff and the plaintiff sought to 
be added arose out of the same transaction and al¬ 
though the cause of action may be the same.®^ The 
right of a plaintiff under Rule 19 (a) to amend the 
complaint so as to make one who refuses to become 
a plaintiff a party defendant presupposes that plain¬ 
tiff has a standing and a cause of action in his own 
right and name, for the determination of which 
such persons are necessary or indispensable parties, 
and where he does not have such a standing or cause 
of action in his own behalf, such an amendment will 
not be allowed.®® 

An amendment adding a party plaintiff with 
relation back to the original complaint, as provid¬ 
ed for in Rule 15 (c), is generally allowed where 
the wrong allegedly done was done to a particu¬ 
lar entity, such as an insured or partnership, and 
a subrogated insurer is added, or remaining part¬ 
ners are added, so that all the claims are based 
on the wrong done to the original entity which has 


56. XJ.S,—Porter v. Theo J. Ely Mfgr. 

Co., DC.Pa.. 5 F,R.D, 317. 

57- XJ.S.—Birdsong v. General Motors 
Corp., D.C.Pa., 99 F.Supp. 163. 

58. U.S.—Porter v. Theo J. Ely Mfg. 
Co., D.C.Pa., 5 F.RD, 317. 

59. XJ.S.—^Heard v. Ouachita Parish 
School Bd, D.C.La., 94 F.Supp. 897. 

Porter v. Theo J. Ely Mfg. Co., 
D.C.Pa., 5 F.R.D. 317. 

Where venue questionable 

Where amendment proposed by 
plaintiff reciting that corporation had 
exclusive rights in patent but had 
refused request to join as coplaintiff 
had for its real purpose the addi¬ 
tion of corporation as an involuntary 
plaintiff, and although plaintiff ex¬ 
pressed belief that corporation was 
not within court’s venue jurisdiction, 
corporation was within court’s proc¬ 
ess jurisdiction, addition of corpora¬ 
tion as an Involuntary plaintiff would 
not be authorized but amendment of 
complaint to recite relationship would 
be permitted, after which summons 
might be served on corporation and 
it could then challenge or waive 
question of venue jurisdiction. 

U.S.—^Dental Precision Shoulder v. L. 
D. Caulk Co., D.C.N.T., 7 P.R.D. 
203. 

Amendment adding plaintiffs held 
granted 

U.S.—^Fuller v. American Mach. & 


Foundry Co., D.C.N.T., 97 F.Supp. 
742. 

60. XJ.S.—^Van Laeken v. Wixon, D. 

C. Cal., 84 F.Supp, 958. 

Court restriction on amendments con- 
strued 

Statement by court at time it gave 
leave to plaintiffs to amend their 
complaint that one, but only one, 
further opportunity would be given 
plaintiffs to prepare a proper com¬ 
plaint had reference to amendment 
which would have for its object the 
proper statement of a claim against 
defendants, and it did not preclude al¬ 
lowance of an amendment adding an¬ 
other defendant and adding a third 
cause of action. 

XJ.S.—^Messelt v. Security Storage Co., 

D. C.Del., 11 F.R,D. 342. 

After discovery deposition 

Where name of one of the sure¬ 
ties was not discovered until after 
discovery deposition had been taken, 
plaintiff would be granted right to 
die amended complaint making that 
surety a defendant. 

XJ.S.—^Zoby V. American Fidelity Co., 
D.C.Va., 137 F.Supp. 38. 

61. XJ.S.—^Aarhus Oliefabrik, A/S v. 
A. O. Smith Corp.. D.C.Wls., 22 F. 
R.D. 33. 

Insurer or Insured 
Either insurer or insured, suing 
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the XJnited States under Federal Tort 
Claims Act, may amend by adding 
the other as a party plaintiff, in or¬ 
der to meet requirements of Rule 
that action must be prosecuted in 
name of real party in interest. 

U.S.—^Insurance Co. of North Ameri¬ 
ca V, U. S., D.C.Va., 76 F.Supp. 951. 

62. U.S.—^Messelt v. Security Stor¬ 
age Co., D.C.Del., 11 F.R.D. 342. 

63. U.S.—Switzer Bros., Inc. v. Chi¬ 
cago Cardboard Co., C.A.I11., 252 
F.2d 407. 

Refusal of amendment adding par¬ 
ties held not abuse of discretion. 

U.S—Switzer Bros., Inc. v. Chicago 
Cardboard Co., supra. 

64. U.S.—Schwartz v. The Olympic, 
Inc., D.C.Del., 74 F.Supp. 800. 

65. U.S.—Schwartz v. Metropolitan 
Life Ins. Co., D.C.Mass., 2 F.R.D. 
167. 

66. U.S.—^Kerner v. Rackmill, D.C. 
Pa., Ill F.Supp. 150. 

Murfkan v. Kahn, D.C.Fla., 11 F. 

R. D. 620. 

67. U.S.—^Murfkan v. Kahn, supra. 

68. U.S.—Coast v. Hunt Oil Co., D. 
C.La., 96 F.Supp. 53, affirmed, C.A., 
195 F.2d 870, certiorari denied 73 

S. Ct. 46, 344 U.S. 836, 97 L.Ed. 651. 
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already asserted, in one form or another, a claim 
against defendant.®^ The court need not allow an 
amendment adding a party plaintiff if relation back 
of the amendment to the original complaint is im¬ 
proper and the statute of limitations has run against 
the claim of the plaintiff sought to be added.'*® 

An amendment bringing in new parties, as con¬ 
trasted with one correcting a misnomer of a party 
already before the court, is akin to the institution 
of a new action against the new parties,and does 
not relate back in time to the filing of the original 
suit .'^2 Ordinarily, a defendant in whose favor a 
statute of limitations has run cannot be added by 
amendment relating back to the original complaint^® 

§ 182. - Substitution 

In a proper case an amendment may be made so as 
to substitute one party for another. 

Within the scope of the power to amend pleadings 
in matters of form at any stage of the case is the 
power to permit the substitution of a party for 
whose benefit an action was brought in place of 
the nominal plaintiff, where the nominal plaintiff is 


found to lack authority to sue, where the statute of 
limitations would bar the commencement of a new 
action, and where the nominal plaintiff originally 
had authority to sue, but was later deprived of it.*^-^ 
Also, an amendment of the complaint so as to sub¬ 
stitute a corporation as a party defendant for anoth¬ 
er corporation with which it is affiliated and inter¬ 
related in a manner known primarily to themselves 
and their owners has been granted.'^® An amend¬ 
ment of the complaint so as to eliminate the named 
defendants and substitute a new defendant not 
named in the summons has been denied,*^® and gen¬ 
erally cannot be permitted when the statute of 
limitations has run.'^'^ 

g 1S3. - Misnomer or Misdescription 

As a general rule, the pleadings may be amended at 
any stage of the proceedings to correct a misnomer or 
misdescription of a party who Is in court, and such 
amendments relate back to the date of the original 
complaint. 

In general, the pleadings may be amended to cor¬ 
rect a misnomer or misdescription of a party*^® who 
is in court,or to explain the identification of a 
party.®® The fact that the true defendant knew he 


69. U.S.—^Aarhus Oliefabrik, A/S v, 
A. O. Smith Corp., D.C.Wls., 22 P. 
R.D. 33. 

70. U.S.—^Aarhus Oliefabrik, A/S v. 
A. O. Smith Corp., supra. 

71. U.S.—Kerotest Mfff. Co. v. C-0- 
Two Fire Equipment Co., D.C.Del., 
32 F.Supp. 943, reversed on other 
grounds, CA., 189 F.2d 31, affirmed 
72 S.Ct. 219, 342 U.S. 180, 96 L.Ed. 
200 . 

Messelt v. Security Storage Co., 
D.C.Del., 14 F.B.D. 607. 

72. U.S.—^Kerotest Mfg, Co. v. C-O- 
Two Fire Equipment Co., D.C.Del., 
92 F.Supp. 943, reversed on other 
grounds, C.A., 189 P.2d 31. affirmed 
72 S.Ct. 219, 342 U.S, 180, 96 L.Ed. 
200 . 

Messelt v. Security Storage Co., 
D.C.Del., 14 F.R.D. 507. 

•New party defendant 

Where plaintiff brought action 
against defendant for declaratory 
judgment as to validity of certain 
patents, and thereafter defendant by 
amendment sought to make plaintiff 
a party defendant to defendant's ac¬ 
tion involving same issues, then 
pending in another federal district 
court, action of defendant in mak¬ 
ing plaintiff a party defendant to 
other action did not relate back in 
time to institution of defendant’s 

rr. 

—^Kerotest Mfg. Co. v. C-O-Two 
Fire Equipment Co., D.C.Del., 92 F. 
Supp. 943, reversed on other 
grounds, C.A., 189 F.2d 31, affirmed 


72 S.Ct, 219, 342 U.S. 180, 96 L.Ed. 

200 . 

73. U.S.—Kemer v. Rackmill, D.C. 
Pa., Ill F.Supp. 150. 

Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 P.R.D. 
33. 

74. U.S.—^U. S. V. Koike, C.C.A.Ha- 
wail, 164 P.2d 155, followed in U. 
S. V. Hirahara, 164 F.2d 157. 

Real party in interest 

Amendment so as to substitute 
real party in interest is permissible. 
U.S.—^Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 P.R.D. 
33. 

75. U.S.—Gifford v. Wichita Palls & 
Southern Railway Co., C.A.Tex., 324 
F.2d 374, certiorari denied 76 S.Ct. 
153, 350 U.S. 895, 100 L.Ed. 787. 

76. U.S,—Sunbeam Corp. v. Windsor- 
Fifth Ave., D.C.N.Y., 124 F.Supp. 
647. 

77. U.S.—Sechrist v. Palshook, D.C. 
Pa,, 97 F.Supp. 605. 

78. U.S.—Grandey v. Pacific Indem¬ 
nity Co., aA.Tex., 217 F.2d 27. 

County Theatre Co. v. Paramount 
Film Distributing Corp., D.C.Pa., 
166 F.Supp. 221—^Lomax v, U. S., 
D.C.Pa., 156 F.Supp. 364—^Burist v. 
Newark Fire Ins. Co., D.C.Tex., 100 
F.Supp. 751—Sechrist v, Palshook, 
D.C.Pa., 97 F.Supp. 606. 

Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D,C.Wis., 22 P.R.D. 33 
—Robbins v. Nagelberg, D.C.Pa., 8 
F.R.D. 36. 


As copartners 

Amendment of caption of complaUit 
so as to describe defendants as co¬ 
partners doing business as a certain 
company was held proper. 

U.S.—Re V. Fullop, D.ailL, 22 F.R. 
D. 62. 

As corporation instead of partner¬ 
ship 

Describing defendant company as 
a corporation instead of designating 
it as a partnership is a technical 
misnomer which may be corrected by 
amendment. 

U.S.—Bowles V. Marx Hide & Tallow 
Co., D.C.Ky., 4 F.R.D. 297. 

79. U.S.—Sunbeam Corp. v. Wind¬ 
sor-Fifth Ave., D,C.N.T., 124 F. 
Supp. 547—Sechrist v. Palshook, D. 
C.Pa„ 97 F.Supp. 505. 

Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 F.R.D 
33. 

80. U.S.—Porter v. Theo J. Ely Mfg. 
Co., D C.Pa., 6 F.R,D. 317. 

Description, as manager 

In action against named person in¬ 
dividually and trading as a named 
company, an amendment to complaint 
identifying person as mamager of 
company would be permitted, where 
amendment did not set up a new 
cause of action but merely explained 
with more exactness true identity of 
that person and plaintiff Intended, 
regardless of capacity In which de¬ 
fendant acted, to hold defendant re¬ 
sponsible for his alleged actions of 
omission or commission. 
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was being sued is a principal factor which will in¬ 
fluence the court in allowing this type of amend- 
ment.8i The courts follow a policy of liberality with 
respect to the allowance of such amendments.^^ 
They are freely allowed where they refer only to 
the description or identity of defendant and are 
not a part of defendant’s corporate name, such as 
of words referring to the state of incorporation of 
defendant.83 

Ordinarily amendments with respect to misnomer 
or misdescription of a party may be made at any 
stage of the proceedings, 34 and even after the ex¬ 
piration of the period limited by a procedural statute 
of limitations,35 and they relate back to the date of 
the original complaint.®® Ordinarily no prejudice 
results from an amendment correcting the name of 
a party for the purpose of proper identification, even 
though it relates back to the original complaint and 
the limitation period has expired, 37 and even though 
plaintiff has not been diligent in moving for the 
amendment so as to describe correctly a corporate 
defendant, he will not be precluded therefrom in 
the absence of a showing by defendant that the delay 
resulted in prejudice to it.33 


§ 184. - Character and Capacity 

Amendments with respect to the character and ca¬ 
pacity of a party are generally permissible where a new 
cause of action Is not thereby introduced or the rights 
of the opposing party unjustly prejudiced. 

Generally, it is permissible to change by amend¬ 
ment the character and capacity in which a party 
sues where a new cause of action is not intro¬ 
duced,®® and such an amendment is allowable after 
the statute of limitations has run, provided the cause 
of action is not changed.®® A motion to amend the 
answer so as to raise the defense of lack of capacity 
of plaintiff to sue will not be granted where de¬ 
fendant delayed his motion to amend imtil such time 
that, if granted, recovery by plaintiff would be 
barred by a statute of limitations.®^ 

§ 185. - Class Actions 

A deficiency In pleading a class action may be cor¬ 
rected by amendment, and the plaintiff may add additional 
plaintiffs, with the amendment relating back to the date 
of the original complaint. 

Any deficiency in pleading a class action is subject 
to correction by amendment.®® In such action, 
plaintiff may amend to add additional plaintiffs with 
the amendment relating back to the date of the orig¬ 
inal complaint,®® and the additional plaintiffs may 


U.S.—^Porter v. Theo J. Ely Mfg:. Co., 
supra. 

81. XI.S.—County Theatre Co. v. 

Paramount Film Distributing Corp., 
D.C.Pa., 166 F.Supp. 221. 

Porter v. Theo J. Ely Mfg. Co., 
D.C.Pa., 6 P.H.D. 817. 

82. U.S.—County Theatre Co. v. 

Paramount Film Distributing Corp., 
D.C.Pa., 166 F.Supp. 221—Sechrist 
V. Palshook, D.C.Pa., 97 F.Supp. 

505. 

Bowles V. Underwood Corp., D.C. 
Wis., 5 F.R.D. 25. 

83. U.S.—County Theatre Co. v. 

Paramount Film Distributing Corp., 
D.C.Pa., 166 F.Supp. 221. 

Not SQbstitatloxL of parties 
An amendment so as to describe 
a corporate defendant as organized 
under laws of one state Instead of 
another does not constitute a substi¬ 
tution of parties where name of state 
is not a part of corporate name. 

U.S.—County Theatre Co. v. Para¬ 
mount Film Distributing Corp., su¬ 
pra. 

Bowles V. Underwood Corp., D.C. 
Wis., 6 F.R.D. 26. 

Where sham answer made to deceive 
plaintiff 

Where New Jersey and New York 
corporations of same name shared 
the same offices, and plaintiff erro¬ 
neously named dormant New Jersey 
corporation as defendant in an action 


arising from activities of New York 
corporation and served officers of 
New York corporation as officers of 
New Jersey corporation, and owner 
of corporations caused New Jersey 
corporation to answer alleging con¬ 
tributory negligence, which allega¬ 
tion was made with knowledge of 
New York corporation and was de¬ 
signed to lull plaintiff into sense of 
security until expiration of limitation 
period. New York corporation, by 
conduct of its officers, in fact ap¬ 
peared and answered under mask of 
New Jersey corporation, and plaintiff 
was entitled to amend to describe 
defendant as New York corporation. 
U.S.—^Hartford Acc. & Indem. Co. v. 
Interstate Equipment Corp., D C. 
N.J., 74 F.Supp, 791, appeal dis¬ 
missed, C.A., 176 F.2d 419, and mo¬ 
tion denied, D.C., 81 F.Supp. 867, 
appeal dismissed, CA., 176 F.2d 
419, certiorari denied 70 S.Ct. 260, 
838 U.S. 899, 94 D.Ed. 663, and 
Interstate Equipment Corp. v. U. 
S. District Court for Dist. of N. J., 
70 S.Ct. 250, 838 U.S. 900, 94 L.Bd. 
553. 

84. U.S.—^Porter v. Theo J. Ely Mfg. 
Co., D.C.Pa,, 6 P.R.D. 317. 

85. U.S.—Lomax v. U. S., D.C.Pa, 
166 F.Supp. 364, 

86. U.S.—Lomax v. U. S., supra— 
Sechrist v. Palshook, D.C.Pa., 97 
F.Supp. 505. 


Aarhus Ollefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 F.R.D. 
33. 

87. U.S.—County Theatre Co. v. 
Paramount Film Distributing Corp.. 
D.C.Pa., 166 F.Supp. 221—Kerner 
V. Rackmill, D.C.Pa., ill F.Supp. 
160—Sechrist v. Palshook, D.C.Pa., 
97 F.Supp. 606. 

88. U.S.—County Theatre Co. v. 
Paramount Film Distributing Corp., 
D.C.Pa., 166 F.Supp. 221. 

89. U.S.—^Fierstein v. Piper Aircraft 
Corp., D.C.Pa«, 79 F.Supp. 217— 
Gibbs V. Emerson Electric Mfg. Co., 
D.C.MO., 31 F.Supp. 983. 

Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 P.R.D. 33 
—Murfkan v. Kahn, D.C.Fla., 11 F. 
R.D. 620. 

90. U.S.—^Murfkan v. Kahn, supra. 

91. U.S.—^Banking & Trading Corp. 
V. R. F. C., D.C.N.Y., 15 F.R.D. 360. 

92. U.S.—^Warner v. First Nat. Bank 
of Minneapolis, D.C.Minn., 135 F. 
Supp. 687, cause remanded on other 
grounds, C.A., 236 F.2d 853, certio¬ 
rari denied 77 S.Ct 226, 352 U.S. 
927, 1 L.Ed.2d 162. 

93. U.S.—Culver v. Bell & Loffland. 
C.C.A.Cal., 146 F.2d 29. 

Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 F.R.D. 
33. 
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be added after the statute of limitations has run.®^ 
Where necessary to inform defendant of the claims 
he will be called on to answer, plaintiff will be re¬ 
quired, some time prior to trial, to name the persons, 
other than those named as plaintiffs, on whose be¬ 
half he presents the action and such others who de¬ 
sire to intervene or participate in the action.^® 
Even though a complaint does not expressly state 
that it seeks relief for all other persons having the 
same rights and remedies as plaintiff, on motion for 
inclusion of additional named plaintiffs before final 
decision on the merits the court may treat it as if 
it had been so drawn.®® 

In a proper case plaintiff will be allowed to amend 
his complaint so as to convert the action into a class 
action,®*^ but an amendment changing an action to 
a class action will not be permitted where defendants 
had no reason to suppose that a class action was 
intended and the statute of limitations has run on the 
rights of plaintiffs desired to be added as members 
of the class.®® 

To recover overtime wages under Fair Labor 
Standards Act. In an action by employees on behalf 
of themselves and other employees similarly situated 
to recover unpaid overtime wages and liquidated 
damages under the Fair Labor Standards Act, plain¬ 


tiffs will be allowed, in a proper case, to amend the 
caption so as clearly to indicate that the suit is in 
fact a representative one,®® and to add other named 
employees who are in the same class as the named 
plaintiffs and are affected in the same manner, and 
have indicated a desire to join.^ In such action, a 
formal amendment is unnecessary to preserve the 
rights of additional plaintiff employees, where they 
filed consents to become party plaintiffs within the 
time allowed therefor,2 and once the consents are 
timely filed, the trial judge has authority in the 
interest of orderly procedure to permit amendment 
of the complaint, after answer, to add additional 
parties plaintiff.® An amendment to join claimant 
employees as coplaintiffs, however, has been denied 
where their written consents to become party plain¬ 
tiffs have not been filed in the action.^ 

Where the action was brought by union agents 
suing in a representative capacity to recover em¬ 
ployees’ overtime wages and liquidated damages, a 
motion by plaintiffs to amend the complaint so as 
to make the individual claimants parties plaintiffs 
has been held sufficient to accomplish that purpose,® 
and written consents of claimants to becoming par¬ 
ties plaintiffs were held imnecessary with respect to 
motions made within one hundred and twenty days 
after the adoption of the Portal-to-Portal Act.® 


m. PROCESS OR NOTICE 


A. IN GENERAL 


§ 186. General Considerations 

Ordinarily It is essential that there be a valid service 
of process on defendant in order for a federal court to 
obtain Jurisdiction over his person. 


In order for a federal court to obtain jurisdiction 
over the person of defendant, it is ordinarily essen¬ 
tial that there be a valid service of process on him,*^ 


94. U.S.—^Murfkan v. Kahn, D.C.Fla., 
11 F.R.D. 620. 

95. U.S.—Shipley v. Pittsburgh & L. 
E. R. Co., D.C.Pa., 7 F.R.D. 83. 

96. U.S.—^McGrath v. Tadayasu Abo, 
C.A.Cal., 186 F.2d 766, certiorari 
denied 72 S.Ct. 38, 342 U.S. 832, 96 
L.Bd. 629, and 72 S.Ct 40, 342 U.S. 
832, 96 L.Ed. 629. 

97. U.S.—^Bascom Launder Corp. v. 
Telecoin Corp., D.C.N.Y., 9 P.R.D. 
677. 

0 x 1 behalf of other credltoxrs 
Plaintiff should be allowed to amend 
complaint seeking to set aside con¬ 
veyances of realty as in fraud of 
creditors by striking therefrom al¬ 
legation that plaintiH is sole credi¬ 
tor of grantor and showing by addi¬ 
tional allegations that action is 
brought on behalf of plaintiff and all 
others similarly situated. 

U.S.—Consolidated Naval Stores Co. 
V. Brannan Turpentine Co., D.C.S.C., 
46 F.Supp. 273. 


93. U.S.—^locono v. Anastasio, D.C. 
N.Y., 79 F.Supp. 378. 

99. U.S.—^Armani v. Crucible Steel 
Co. of America, D.C.N.Y., 7 F.R.D. 
344. 

]biberal attitude toward amendments 
The Fair Labor Standards Act 
should be liberally construed and 
administered and district court’s dis¬ 
cretion In the matter of amendment 
should be exercised so as to allow 
the benefits of the act to those who 
might partially be deprived thereof 
by Inadvertent omission in caption 
of action. 

U.S.—^Armani v. Crucible Steel Co. of 
America, supra. 

L U.S.—Culver v. Bell & Loffland, 
C.CA«Cal., 146 P.2d 29. 

Adams v. Bell Aircraft Corp., D. 
C.N.Y., 7 P.R.D. 48. 

2. U.S.—^Brown v. Dunbar & Sulli¬ 
van Dredging Co., C,A.N.Y., 189 F. 
2d 871. 


3. U.S.—Brown v. Dunbar & Sulli¬ 
van Dredging Co., supra. 

4. U.S.—Silverton v. Valley Transit 
Cement Co., D.C.Cal., 140 F.Supp. 
709, motion denied, C.A,, 237 F.2d 
143, affirmed, C.A., 249 F.2d 409. 

5. U.S.—Bartels v. Piel Bros.. D.C. 
N.T., 74 F.Supp. 41. 

Bewxitiug pleadings held unneoessaxy 
Where schedule exhibited in orig¬ 
inal complaint in representative suit 
under Pair Labor Standards Act set 
forth specifically the names of in¬ 
dividual claimants, amendment of 
complaint so as to make individual 
claimants parties plaintiff could be 
deemed made without rewriting 
pleadings so as to transfer such 
names into caption and allege the 
change of capacity. 

U.S.—^Bartels v. Piel Bros., supra. 

6. U.S.—^Bartels v. Piel Bros., supra. 

7. U.S.—Employers Reinsurance 
Corporation v. Bryant, Tex., 67 S. 
Ct. 273, 299 U.S. 374, 81 L.Ed. 289. 
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m compliance with requirements of the Federal 
Rules of Civil Procedure, 28 U.S.C.A.^ In a civil 
suit in personam, jurisdiction over defendant implies 
either voluntary appearance by him or effective 
service of process on him,^ and where there is 
no service on a defendant, proceedings against 
him are void from the outset A® If new parties 
are made defendants to an action by amendment, 
they must be thereafter served with summons, 
but if a new party is not brought before the court 
but merely a misnomer is corrected, a new summons 
is not necessary.il Under some forms of ancillary 
jurisdiction such as proceedings with respect to 
privies to a judgment secured in the federal court, 
there need be no service of process to bring such 
parties before the court, and all that is required is 
notice.i2 


A party who has appeared in an action is entitled 
to actual notice of proceedings therein, rather than 
constructive notice, or notice by publication.i3 A 
motion to require defendant to bring an action at 
law within a specified time may not be granted 
at chambers without notice to the defendant on the 
motion.14 

Within the limits imposed by statute or superven¬ 
ing rules of court, federal courts may control their 
own process,l5 and a district court has either implied 
or inherent power and discretion to prevent abuse of 
its process.i® 

What constitutes ^'process/* A summons or 
notice to defendant for the commencement of suit 
is a “process” within the meaning of statutes or 
court rules relating thereto;!'^ but a notice of 


Cutting V. Bullerdick, C.A.Alas- 
ka, 188 F.2d 837—^Picking v. Penn¬ 
sylvania R. Co., C.G.A..Pa., 161 F.2d 
240, rehearing denied 162 F.2d 763 
—^Eighth Regional War Labor 
Board v. Humble Oil & Refining 
Co., C.C.A.Tex., 145 P.2d 462, cer¬ 
tiorari denied 66 S.Ct. 1677, 326 U. 
S. 883, 89 LuEd. 1998. 

Republic of China v. American 
Exp. Co., D.C.N.T., 108 F.Supp. 169 
—^Aston V. O’Carroll, D.C.Pa., 66 F. 
Supp. 685—^National Elec. Service 
Corp. V. Acton, D.C.N.Y., 69 F.Supp. 
637—^F. W. Maurer & Sons Co. v. 
Andrews, D.C.Pa., 30 F.Supp. 637 
—^Appalachian Electric Power Co. 
V. Smith, D.C.Va., 4 F.Supp. 3—U. 
S. V. Mathews, D.C.N.Y., l F.Supp. 
562. 

Boykin v. Hope Production Co., 
D.C.La., 68 P.2d 1041—Irving Trust 
Co. V. Marine Midland Trust Co. of 
New York. D.C.N.Y., 47 F.2d 907— 
Creager v. P. F. Collier & Son Co., 
D.C,Tex., 36 F.2d 781. 

26 C.J. p 810 note 94. 

Conditloii precedent to salt 
Service of process on defendant is 
condition precedent to pendency of 
suit, and suit is held not commenced 
or pending as against defendants not 
served with subpoena, although com¬ 
plaint and petition for preliminary 
injunction were filed in clerk’s office 
and subpoena and injunction writ 
lodged with marshal. 

U.S.—^U. S. v. Mathews, supra. 

ZTotloe to present claims 

On deposit in court of funds foi> 
merly belonging to decedent notice of 
pending suit involving funds should 
be published in newspaper of general 
circulation for three successive weeks 
in order that all persons interested 
in the suit or the funds might be af¬ 
forded an opportunity to present their 
claims to the court. 

D.C.—Alston V. Security Sav. & Com¬ 
mercial Bank, D.C., 8 F.R.D. 496. 


8. U.S.—^Robert Hawthorne, Inc. v. 
U. S. Department of Interior, D.C. 
Pa, 160 F.Supp. 417—Blum v. Pos¬ 
tal Telegraph, D.C Pa., 60 F.Supp. 
237. 

9. U.S.—Eighth Regional War La¬ 
bor Board v. Humble Oil & Refining 
Co., C.C.AL.Tex., 146 F.2d 462, cer¬ 
tiorari denied 65 S.Ct. 1677, 326 U. 
S. 883, 89 L.Ed. 1998. 

Pinkus V. Walker, D.C.N.J., 61 F. 
Supp. 610. 

Action, for declaratory Judgment as 
to validity of National War Labor 
Board directive concerning mainte¬ 
nance of union membership and for 
injunctive relief against seizure of 
plaintiff’s plant or attempts to coerce 
compliance with such directive was 
purely in personam with respect to 
Jurisdiction of district court. 

U.S.—^Eighth Regional War Labor 
Board V. Humble Oil & Refining 
Co., C.C.A.Tex., 146 P.2d 462, cer¬ 
tiorari denied 66 S.Ct. 1677, 325 
U.S. 883, 89 L.Ed. 1998. 

10. D.C,—Williams v. Capital Trans¬ 
it Co., 215 F.2d 487, 94 U.S.App.D.C. 
221 . 

Objection not waived 
Where an individual defendant was 
a resident of Pennsylvania not sub¬ 
ject to service of process in Massa¬ 
chusetts, and no service of process 
was made on such defendant in Mas¬ 
sachusetts, district court for district 
of Massachusetts did not have Juris¬ 
diction over him, and such objection 
was not waived by fact that individu¬ 
al defendant Joined with a corporate 
defendant in a motion to dismiss on 
grounds going to the merits of the 
complaint. 

U.S.—Greenhood v. Orr & Sembower, 
Inc., D.C.Mass., 168 F.Supp. 906. 

11. U.S.—^Bowles V. Marx Hide & 
Tallow Co., D.C.Ky., 4 F.R.D. 297. 

12. U.S.—^Roth V. W, T. Cowan, Inc., 
D.C.N,Y., 97 F.Supp. 676. 
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Declaratory Judgment suit by al¬ 
leged shareholder of national bank 
against assignee of receiver to set 
aside Judgment against shareholder 
obtained by receiver for assessment 
for determination that defendant had 
no claim against shareholder was a 
suit ancillary to original action in 
which defendant’s assignor obtained 
Judgment against plaintiff and as de¬ 
fendant was a privy to party who 
obtained Judgment, trial court had 
Jurisdiction of suit, and service with¬ 
in district was unnecessary and all 
that was required was an order, for 
adequate notice to defendant, based 
on an appropriate showing. 

U.S —Butler v, Ungerleider, C.A.N.Y., 
187 P.2d 238. 

13. U.S.—In re Glenn-Colusa Irr. 
Dist., D.C.Cal., 62 F.Supp. 661. 

14. U.S.—^Hoffman v. New Jersey 
Federation of Young Men’s and 
Young Women’s Hebrew Ass’ns, C. 
C.A.Pa., 106 F.2d 204. 

15. U.S—U. S. V, Rockhill, D.C.Or., 
9 F.R.D. 696. 

16. U.S.—Estep V. U. S., C.A.Tex., 251 
F.2d 579. 

Newmark v. Abeel, D.C.N.Y., 106 
F.Supp. 768. 

17. U.S.—^Dwight V. Merritt, C.C.N. 
Y., 4 F. 614, 18 Blatchf. 305. 

“Sammons” defined 

(1) A summons is a notice to a de¬ 
fendant to appear and defend the suit. 
U.S.—Holbrook v. Cafiero, D.C.Md., 

18 P.R.D. 218. 

(2) A summons is a process noti¬ 
fying the person to whom it is direct¬ 
ed that he must appear on the day 
designated therein and thereupon 
make answer to claims or give tes¬ 
timony or produce certain books, pa¬ 
pers, or other data. 

U.S.--Albachten v. Corbett, D.C.Cal., 
166 F.Supp. 863. 

(3) A summons is intended to ap¬ 
prise defendant of the fact that he is 
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garnishment given by an officer serving a writ of 
attachment is not process,^® and a notice of motion 
for judgment is neither a writ nor a process.^* 

§ 187. Issuance 

Under the Federal Rules of Civil Procedure, summons 
Is issued by the clerk of court on the filing of complaint, 
and such summons Is delivered for service to the marshal 
or person specially appointed to serve it. 

Under Federal Rules of Civil Procedure, Rule 4 
(a), 28 U.S.C.A., on the filing of the complaint the 
clerk must forthwith issue a summons and deliver 
it for service to the marshal or to a person spe¬ 
cially appointed to serve it^® Compliance with 
this Rule is required in all civil actions, including 
actions for libel.^i The filing of written consent 
to become a party plaintiff to an action under the 
Fair Labor Standards Act is not a prerequisite to 
issuance of summons, under Rule 4 (a), by the 
clerk of the court^s 

The Rule places no obligation on the clerk to sup¬ 


ply the marshal with the addresses of individual de¬ 
fendants or the names and addresses of officials of 
corporate defendants, but the service of process and 
the ascertainment of addresses are made the 
marshal's duty.23 Where the withholding of de¬ 
livery of summons to the marshal after filing of 
complaint was not in accord with either the Rule 
pertaining thereto or with customary procedure, 
the natural inference is that the withholding was at 
the instance of plaintiff's counsel and any delin¬ 
quency in that connection is chargeable to plaintiff.^^ 
A lapse of three months between the filing of the 
original complaint and the issuance of summons is 
not fatal to the validity of the summons.^s 

§ 188. Form, Requisites, and Validity 

Process of a federal court must comply with statutory 
provisions and rules of court. 

Writs and processes issuing from a federal court 
should comply with statutory provisions and rules of 
court.26 A special venue statute does not supersede 


being sued and, In general terms, of 
the nature of the action against him. 
U.S.—West V. Cincinnati, N. O. & T. 
P. Ry. Co., D.C.Tenn., 108 P.Supp. 
276. 

Parsonal in nature 
A summons Is personal to the per¬ 
son to whom It Is directed and stran¬ 
gers have no standing either to sub 
stitute themselves for such person or 
to quash it. 

U.S.—^Albachten v. Corbett, D.C.Cal., 
156 F.Supp. 863, 

18. U.S.—^Wlle V. Cohn, C.C.Iowa, 63 
P. 769, affirmed 70 F. 138, 17 C.C.A, 
25. 

19. U.S.—^Eley v. Gamble, C.C.A.Va., 
76 F.2d 171. 

25 C.J. p 809 note 69 [a]. 

20. U.S.—Jefferson v. Stockholders 
Pub. Co., CA.Cal., 194 F.2d 281. 

When action conunenoed. 

(1) Action for overtime compensa¬ 
tion under the Fair Labor Standards 
Act of 1938 as amended is commenced, 
for the purpose of the Issuance of 
summons, when complaint is filed 
with the court pursuant to Federal 
Rule. 

U.S.—Drabkln v. Gibbs & Hill, D.C. 
N.T., 74 F.Supp. 768. 

(2) Where summons, together with 
copy thereof and copy of complaint 
in negligence action brought in fed¬ 
eral district court on ground of 
diversity was delivered to United 
States marshal with instructions to 
serve defendants, such delivery was 
equivalent to similar call upon sheriff 
to perform a like service, and timely 
delivery to and service by marshal 
entitled plaintiff to benefits of provi¬ 
sions of New Tork Civil Practice Act 

35A C.J.S.—18 


that attempt to commence action is 
equivalent to commencement there¬ 
of, when summons is delivered for 
service to sheriff and is served within 
sixty days after expiration of time 
limited for actual commencement of 
action by service of summons. 

U.S.—Myers v. Slotkin, D.C.N.T., 13 
P.R.D. 191. 

21. U.S.—Jefferson v. Stockholders 
Pub. Co., C.A.Cal., 194 P.2d 281. 

22. U.S.—Drabkin v. Gibbs & Hill, 
D.C.N.T.. 74 F.Supp. 768. 

23. U.S.—^West V. Cincinnati, N. O. 
& T. P. Ry. Co., D.C.Tenn., 108 F. 
Supp. 276. 

24. U.S.—West V. Cincinnati, N. O. 
& T. P. Ry. Co., supra. 

25. U.S.—Den Heijher v. Erie R. 
Co., D.C.N.T., 23 F.R.D. 217. 

26. U.S.—^Maloney v. lowa-Illinols 
Gas & Elec. Co., D.C.Iowa, 88 F. 
Supp. 686. 

Dwight V. Merritt, C.C.N.Y., 4 
F. 614, 18 Blatchf. 306. 

25 O.J. p 809 note 70. 

Person to whom directed 
If the process names parties in 
such terms that every intelligent 
person understands who is meant, 
it has fulfilled its purpose and the 
courts should not fail to recognize 
what is apparent to everyone else. 
U.S.—U. S. V. A. H. Fischer Lumber 
Co., C.CA,S.C., 162 F.2d 872. 

£ooal roles of particular court 
A local rule of a particular court, 
such as one regulating notice in con¬ 
nection with executory process, is 
abrogated by general provisions of 
the Federal Rules of Civil Procedure, 
28 U.S.C.A, relative to time for an- 
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swer in actions, where such provi¬ 
sions are inconsistent with the local 
rule, even though there is no Rule 
of Federal Civil Procedure in direct 
substitution for the local rule. 

U.S.—Gillson V. Vendome Petroleum 
Corporation, D.C.La., 36 F.Supp. 
815. 

Teste by chief Justice 

Since the transfer of Jurisdiction 
from circuit courts to district courts, 
writs Issued by the district courts 
may properly be tested by the chief 
justice of the United States, in view 
of JudCode, §§ 289, 291, Comp.St. 
§§ 1266, 1268, notwithstanding the 
provision of Rev.St. § 911, Comp.St. 
S 1534, that writs of district courts 
should bear teste of the district 
judge. 

U.S.—^Union Tool Co. v, Wilson, Cal., 
42 S.Ct. 427, 269 U.S. 107, 66 L.Bd. 
848. 

Beturn day of rule to show cause 
In proceeding under Pennsylvania 
statute for rule to show cause why 
defendant should not bring ejectment 
action against plaintiff, rule was re¬ 
quired to be made returnable on the 
first return day, which was August 1 
under the rules of court, and order 
making rule absolute could not sup¬ 
port Judgment where rule was made 
returnable on June 22. 

U.S.—^Hoffman v. New Jersey Federa¬ 
tion of Young Men’s and Yoimg 
Women’s Hebrew Ass’ns, C.C.APa., 
106 F.2d 204. 

Notice under former Equity Buies 
(1) Under former Equity Rules, 
Rule 73, while the sufficiency of a 
notice as a requisite to the Issuance 
of a prelilmnary injunction rested in 
the sound discretion of the court, the 
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general statutes relative to issuance and service of 
process.27 The Federal Rules of Civil Procedure, 
Rule 4, 28 U.S.C.A., governs the issuance, form, and 
service of process in civil actions in the United 
States district courts, and its various provisions 
should be construed consistently with each other.28 

It is provided by the Rules that the summons shall 
be signed by the clerk, be under the seal of the court, 
contain the name of the court and the names of the 
parties, be directed to the defendant, state the name 
and address of the plaintiff’s attorney, if any, and 
the time within which the Rules require defendant 
to appear and defend, and shall notify him that in 
case of his failure to do so judgment by default 


will be rendered against him for the relief demanded 
in the complaint.2^ Even apart from Rule 4 (b) it 
was held that writs and processes should bear the 
seal of the court,30 and the signature of its clerk.31 
Process to be lawful must confine its requirements 
within the limits which reason would impose under 
the particular circumstances.32 

Prior to the adoption of the Federal Rules of 
Civil Procedure, questions as to process in actions at 
law33 were, under the Practice Conformity Act, 
Rev.St. § 914, decided according to state law.34 
The Conformity Act did not make the state law 
of any effect in fixing the return time of a writ of 
scire facias, which was controlled by the provisions 


service of a subpoena or other proc¬ 
ess was held not a prereaulsite to 
the issuance of a preliminary injunc¬ 
tion. Service of copy of ancillary 
bill and notice of time and place at 
which plaintiff would apply for tem¬ 
porary injunction was sufficient no¬ 
tice to opposite parties; and service 
of notice of application for temporary 
Injunction on firm of attorneys, who 
were also parties defendant, was suf¬ 
ficient as to members of firm. Serv¬ 
ice on attorneys of defendant, served 
in original proceeding, and who was 
before court, was sufficient. 

U.S.—Franz v. Franz, C,C.A.Mo., 16 

F.2d 797. 

<2) In suits relative to widely held 
mortgage certificates, it has been 
held that notice to all certificate 
holders may be dispensed with where 
notice is not feasible. 

U.S.—^Acken v. New Tork Title & 

Mortgage Co., D.C.N.T,, 9 F.Supp. 

521. 

(3) Under former Equity Rules, 
Rule 12, the day on which the sub¬ 
poena Issued on filing of the bill was 
returnable constituted the return day 
of the bill; and such Rule fixed re¬ 
turn day for purposes of state stat¬ 
ute as to enforcement of contracts 
to pay attorney’s fees. 

U.S.—^Perry v. John Hancock Mut. 

Life Ins. Co., C.C.A.Ga., 2 F.2d 250. 

Practice Conformity Act did not 
abrogate the requirements of federal 
statutes to attestation, sealing, and 
signing of process, and notwithstand¬ 
ing the provisions of such act, It 
was held that actions of law could 
not be commenced in the federal 
courts by process complying with 
state practice but not complying 
with the federal statute with respect 
to attestation, signing, and sealing. 
U.S.—U. S. V. Mitchell. D.C.N.T., 223 

F. 806. 

26 C.J. p 809 note 70 [a], [b], 

Buies of decisions 

The statute providing that, except 
where specified, the laws of the sev¬ 


eral states shall be regarded as rules 
of decisions in the federal courts in 
trials at common law has been held 
not to apply to process of the federal 
courts. 

U.S.—Ross v. Duval, Va., 18 Pet. 46, 
10 L.Ed. 61. 

26 C.J. p 829 note 39, p 831 note 66 
[b]. 

27. U.S.—Sonken-Galamba Corpora¬ 
tion V. Atchison, T & S. F. Ry. Co., 
D.C.Tex., 29 F.Supp. 796. 

28. U.S.—Pasternack v. Dalo, D.C. 
Pa.. 17 F.R.D. 420. 

29. Federal Rules of Civil Procedure, 
Rule 4 (b), 28 U.S.C.A. 

30. U.S.—Peaslee v. Haberstro, C.C. 
N.T, 19 F.Cas.No.10,884, 16 Blatchf. 
472. 

31. U.S.—Gillum v. Stewart, C.C. 
Tex., 112 F. 30. 

26 C.J. p 809 note 69. 

32. U.S.—Oklahoma Press Pub. Co. 
V. Walling, C.C.A.Okl., 147 F.2d 668, 
affirmed 66 S.Ct. 494, 327 U.S. 186, 
90 LEd. 614, 166 A D.R. 631— 
Shotkin v. Nelson, C.C.A.C 0 I 0 ., 146 
F.2d 402. 

33. Za courts of equity, state stat¬ 
utes regulating process had no opera¬ 
tion. 

U.S.—^Middleton Paper Co. v. Rock 
River Paper Co., C.C.W1S., 19 F. 
252. 

Forms of writs and process under 
former equity practice in the federal 
courts were subject to regulation by 
the supreme court, although where it 
had not acted the circuit courts could 
regulate such matters subject to the 
provisions of the law of the United 
States. 

U.S.—Steam Stone-Cutter Co. v. 

Jones, C.C.Vt., 18 F. 667, 21 Blatchf. 
138. 

34. U.S.—U. S. V. French, C.C.A. 
Iowa, 96 F.2d 922, certiorari denied 
69 S.Ct. 80, 306 U.S. 620, 88 L.Ed. 
396. 

26 C.J. p 809 notes 73-78, p 810 notes, 
92, 93. 


I Form of original notice 
[ The form of “original notice” pre¬ 
scribed by state statute is applica¬ 
ble where service is made by a sheriff, 
and hence where service is made by 
a deputy marshal in action in federal 
court. 

U.S.—^U. S. V. French, supra. 

Jurisdiction not affected 

The Conformity Act did not oper¬ 
ate to permit a state statute or de¬ 
cision to enlarge or abridge the ju¬ 
risdiction of a federal court over 
defendant acquired by service of 
process. 

U.S.—^McNeal-Edwards Co. v. Frank 
L. Young Co., C.C.A.Ma.ss., 42 F.2d 
362, dissenting opinion, 43 F.2d 
99, reversed on other grounds 
Frank L. Young Co. v. McNeal- 
Edwards Co., 61 S.Ct. 638, 283 U.S. 
398, 76 L.Ed. 1140, and vacated on 
other grounds, C.C.A., McNeal-Ed¬ 
wards Co. V, Frank L. Young Co., 
61 F.2d 699. 

Devising process 

It has been held that a federal 
court may devise process for bring¬ 
ing any person before it who has 
committed an offense of which it 
has cognizance, without reference to 
process given by state law. 

U.S.—U. S. v. Burr, C.C.Va., 25 F.Cas. 
No.14,694. 

26 C.J. p 809 note 79. 

Conformity to state law under earlier 
statutory provisions 
U.S.—^Riggs V. Johnson County, Iowa, 
6 Wall. 166, 18 L.Ed. 768, followed 
in U. S. ex rel. v. Council of Keo¬ 
kuk, Iowa, 6 Wall. 618, 18 L.Ed. 
918—^McNutt, for Use of Leggett, 
V. Bland, Miss., 2 How. 9, 11 L.Ed. 
169—^Duncan v. Darst, Pa., 1 How. 
301, 11 L.Ed. 139—^Keary v. Farm¬ 
ers’ & Merchants* Bank of Mem¬ 
phis, Miss., 16 Pet. 89, 10 L.Ed. 897 
—Toland v. Sprague, Pa., 12 Pet. 
300, 9 L.Bd, 1093—^Beers v. Haugh- 
ton, Ohio, 9 Pet. 329, 9 L.Ed. 146— 
Wayman v. Southard, Ky., 10 
Wheat 1, 6 L.Ed. 263. 
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of federal practice,35 and conformity to state prac¬ 
tice also was not required in fixing the return time 
of other process.36 While the process in a con¬ 
demnation proceeding by the United States is now 
specifically regulated by the Federal Rules of Civil 


Procedure,37 it was formerly held pursuant to the 
provisions of 40 U.S.C.A. § 258, that questions as 
to the sufficiency of notice and the time and condi¬ 
tions of service in such proceedings were deter¬ 
minable under state law.33 


B. SERVICE 


1. In General 


§ 189. Nature and Purpose 

Service of process Is an assertion of jurisdiction over 
the person of the party served, by the court having venue 
and jurisdiction of the subject matter of suit. 

The service of process is the procedure by which 
the court having venue and jurisdiction of the sub¬ 
ject matter of suit asserts jurisdiction over the per¬ 
son of the party served.33 The purpose of service 
of process is to insure that a defendant will receive 
actual notice of the commencement of an action 
against him;^® and the purpose of notice afforded 
by service of process is to give the party notified 
knowledge of his opponent’s action and an oppor¬ 
tunity to prepare suitable defenses to that action.-^i 
The purpose of technical rules governing notice, in 
a matter such as arbitration where the parties have 
consented in advance, directly or indirectly, to the 
jurisdiction of the court is to assure the parties and 


the court that such notice will actually be timely re¬ 
ceived by the party notified.^ ^ 

The failure of the marshal to serve original 
process does not ipso facto terminate the action.**3 
The doctrine of ancillary jurisdiction applies only to 
questions of jurisdiction and not to service of 
process.**^ 

§ 190. Mode and Sufficiency of Service Gen¬ 
erally 

The mode of service of process In civil actions In the 
federal district courts Is governed by the Federal Rules of 
Civil Procedure. 

Generally, in the federal district courts, the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., control 
with respect to the service of process,^5 and service 
of summons may be made in no manner other than 
that set forth in the Rules.*® Accordingly, the sum- 


35. U,S.—Bassett v. U. S., C.CJL 
Nev., 18 P.2d 866, certiorari denied 
48 S.Ct. 85, 276 U.S. 548, 72 L.Ed. 
419. 

36. U.S.—^Boston & M. R. H. v. Go- 
key, Vt., 28 S.Ct. 657, 210 U.S. 155, 
52 L.Bd. 1002. 

U. S. to use of Blinney v. U. S. 
Fidelity & Guaranty Co., Pa-, 186 
F. 477, 108 C.C.A. 466, affirmed U. 
S. V. U. S. Fidelity & Guaranty 
Co., 32 S.Ct. 101, 222 U.S. 283, 66 
L.Ed. 200. 

37. Federal Rules of Civil Procedure, 
Rule 71A (d). 

38. U.S.—^U. S. V. 8,667.16 Acres of 
Land in Pendleton County, D.C. 
W.Va., 11 F.Supp. 311. 

39. U.S.—^United Office and Profes¬ 
sional Workers of America v. Smi¬ 
ley, D.C.Pa., 76 F.Supp. 696. 

Other statemexit of rule 

Service of process is procedure 
by which court may obtain Jurisdic¬ 
tion over person of defendant so that 
defendant may be brought into court 
at place where congress, in light of 
court decisions, has declared suit 
may be maintained. 

U.S.—Wachtler v. Chicago, M., St. P. 
& P. R, Co., D.aMinn., 7 F.R.D. 
660. 

40. U.S.'—Goldlawr, Inc. v. Shubert, 
D.C.Pa., 169 F.Supp. 677. 


41. U.S.—Worthington v. Commodity 
Credit Corp., D.C.N.C., 167 F.Supp. 
497, reversed on other grounds, C. 
A., 263 P.2d 178—^Farr & Co. v. 
The Punta Alice, D.C.N.T., 144 F. 
Supp. 839, affirmed, CJL, 243 F.2d 
342. 

42. U.S.—^Farr & Co. v. The Punta 
Alice, supra. 

43. U.S.—Thompson v. Trent Mari¬ 
time Co., D.C.Peu, 149 F.Supp. 468. 

44. U.S.—Lasch V. Antkies, D.C.Pa., 
161 F.Supp. 861. 

45. Effect of service 

U.S.—^Wyman v. U. S., C.C.A.Wash., 
166 F.2d 915. 

46. U.S.—James v. Russell F. Da¬ 
vis Inc., D.C.Ind., 163 F.Supp. 263 
—Oster V. Dominion of Canada, 
D.C.N.Y., 144 F.Supp. 746, affirmed, 
C.A., Clay v. Dominion of Canada, 
238 F.2d 400, certiorari denied 77 
S.Ct 813, 363 U.S. 936, 1 D.Bd.2d 
769—Clark County, Nev. v. City of 
Los Angeles, Cal., D.C.Nev., 92 F. 
Supp. 28. 

Barnhart v. John B. Rogers Pro¬ 
ducing Co., D.C.Pa., 9 F.R.D. 690. 
ffCethod not changed by statute 
(1) The Soldiers* and Sailors’ Civ¬ 
il Relief Act does not affect method 
of service of process prescribed in 
Federal Rule. 


U.S.—^McFadden v. Shore, D.C.Pa., 60 
F.Supp. 8. 

(2) Provision of Securities Act, 
permitting service of process wher¬ 
ever defendant may be found, ap¬ 
plies only in cases brought under 
the Securities Act, and a cause of 
action which included a common law 
action for rescission was not author¬ 
ized by such act, and service require¬ 
ments of Federal Rules of Civil Pro¬ 
cedure therefore controlled. 

U.S.—Lasch V. Antkies, D.C.Pa., 161 
F.Supp. 851. 

Substantial oompUauce with Feder¬ 
al Rule providing manner of service 
of summons is required, and courts 
are without authority to nullify the 
plain requirements of the Rule. 

U.S.—^Zuckerman v. McCulley, D.C. 
Mo., 7 F.R.D. 739, appeal dismissed, 
C.A., 170 F.2d 1015. 

Service held not In compliance with 
Buies 

U.S.—^Ruck V. Spray Cotton Mills, D. 
C.N.C., 120 F.Supp. 944. 

G-eneral rule held applicable 
Since Emergency Price Control 
Act is silent on subject of delivery 
of summons and complaint, general 
rule would govern in action for tre¬ 
ble damages and an injunction under 
the act. 
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mons and complaint together are to be personally 
served in the manner prescribed by Rule 4 (d), 
regulating such matters,and the various subdivi¬ 
sions of this Rule must be construed together.'** 
The Rule relating to service of process should be 
construed liberally to effectuate service where actual 
notice of suit has been received by defendant.** 

Subdivisions (d) (1) and (d) (4) of Rule 4 pre¬ 
scribe the mode of service on individuals and cor¬ 
porations and in the case of defendants compre¬ 
hended within these provisions it is further provided 
by Rule 4 (d) (7) that service is sufficient if made 
in the manner prescribed by any statute of the 
United States or in the manner prescribed by the 
law of the state in which service is made.^i Refer¬ 
ence in such Rule to “law of the state” in which 
service is made should be interpreted as meaning the 
law of the state existing at the time service is 
made.®* Even apart from this Rule, service in 
compliance with state law may in some cases be 
sufficient and binding on the federal courts.®* A 
state legislature has a right to say, within consti¬ 
tutional limits, what shall constitute due service of 
process, and where it has once fixed conditions of 
a valid service, the federal courts are bound there¬ 
by, as it is not only adjective or procedural law, but 
is wholly statutory.®* 

Rule 4 (f) prescribing the territorial limits of 


effective service relates to service of federal process 
and does not limit the use of state process author¬ 
ized by Rule 4 (d) (7) providing that service is 
also sufficient if the summons and complaint are 
served in the manner prescribed by the law of the 
state in which service is made.®® Rule 4 (d) (7) 
does not, however, permit service of process in the 
federal court in the manner prescribed by state 
statute if such state statute is unconstitutional.®® 

In construing the Federal Rules of Civil Proce¬ 
dure, it must be kept in mind that the method of 
serving process is procedural, but the effect of such 
service when made is jurisdictional.®^ Even if 
service of process has been made in the manner 
prescribed by the Federal Rules of Civil Procedure 
and state statute, jurisdiction will not be vested 
in the federal district court unless the requirements 
of due process of the federal Constitution have been 
satisfied.®* The sufficiency of service of process 
to maintain the jurisdiction of a federal court is a 
matter of federal law for determination by the 
court in which the cause is pending.®* The proper 
place of service, whether within or without the dis¬ 
trict or state of suit is considered infra § 207. 

Conformity Act; equity cases. Prior to the en¬ 
actment of the Federal Rules of Civil Procedure, 
the Conformity Act, 24 U.S.C.A. § 724, controlled 
the mode of service of process in actions at law 
in the federal courts.®* Under this act, where no 


U.S.—Bowles V. Edwards Mfg-. Co., 
D.C.N.Y., 67 F.Supp. 887. 

47. U.S.—^National Elec. Service 
Corp. V. Acton, D,C.N,T., 69 P.Supp. 
637—Clancy v. Balacier, D.C.N.T., 
27 P.Supp. 867. 

48. U.S.—Bonan v, Leach, D.C.Ill., 
22 F.R.D. 117. 

49. U.S.—James v. Russell F. Davis, 
Inc., D.C.Ind., 163 P.Supp. 253. 

50. U.S.—Bonan v. Leach, D.C.Ill., 
22 F.R.D. 117. 

51. U.S.—Star v. Rogalny, D.C.Ill., 
162 F.Supp. ISl—Brown v. Hugrhes, 
D.C.Pa., 136 F.Supp. 65. 

Bonan v. Leach, D.C.Ill., 22 P.R.D. 
117—^Pasternack v. Dalo, D.C.Pa., 
17 P.R.D. 420. 

Diversity action 

Under Rule 4(d) (7), diversity ac¬ 
tion brought by resident of Philadel¬ 
phia agrainst Pennsylvania railroad 
corporation and Virginia railroad cor¬ 
poration was governed by procedural 
requirements for valid service on de¬ 
fendants in Pennsylvania. 

U.S.—^Moore v. Atlantic Coast Line R. 
Co., D.C.Pa., 98 P.Supp, 376. 

52. U.S.—Star V. Rogalny, D.C.Ill., 
162 P.Supp. 181. 

Bonan v. Leach, D.C.I11., 22 P.R.D. 

117. j 


53. U.S—Hall V. Gulf South Util- 
Itles, D.C.Miss., 96 P.Supp. 351. 

54. U.S.—^Bohn v. Lester, D.C.Mo., 
102 F.Supp. 261. 

55. U.S.—Parr & Co. v. Cia. Inter¬ 
continental De Navegacion De Cu¬ 
ba, S, A., C.A.N.Y., 243 P.2d 342-- 
Gnflln V. Ensign, C.A.3, 234 P.2d 
307. 

Holbrook v. Caflero, D.C.Md., 18 
F.R.D. 218—^Pasternack v. Dalo, D. 
C.Pa., 17 F.R.D. 420. 

Bnle 4(d) (7) constmed with Bnle 4 
<e) 

Rule 4(d) (7) of the Federal Rules 
of Civil Procedure authorizing serv¬ 
ice of summons in manner prescribed 
by law of state in which service is 
made presupposes jurisdiction of par¬ 
ty served, and must be read in con¬ 
nection with Rule 4(e), requiring 
that service of summons on party 
not an inhabitant of, or found with¬ 
in, state be made under circumstanc¬ 
es and in manner prescribed by stat¬ 
ute or court order providing for such 
service, so that order, directing cir¬ 
cumstances and manner in which 
service on nonresident third-party 
defendant in federal court action 
shall be made, must be granted. 
U.S.—O’Brien v. Richtarslc, V.C.N. 
Y., 2 P.R.D. 42. 
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56. U.S.—Star v. Rogalny, D.C.Ill., 
162 P.Supp, 181—Brown v. Hughes, 
D.C.Pa., 136 P.Supp 55—McWhorter 
V. Anchor Serum Co., D.C.Ark., 72 
P.Supp. 437. 

57. U.S.—Carby v. Greco, D.C.Ky., 31 
P.Supp. 261. 

58. U.S—^Dam v. General Elec. Co., 
D.C.Wash., Ill P.Supp. 342. 

69. U.S.—^Mechanical Appliance Co. 
V. Castleman, Mo., 30 S.Ct. 125, 215 

U. S. 437, 54 L.Ed. 272. 

General Elec. Co. v. Masters 
Mall Order Co. of Washington, D. 

C. , D.C.N.Y., 122 P.Supp. 797—Neset 

V. Christensen, D.C.N.Y., 92 F.Supp 
78—Zuber v. Pennsylvania R. (3o , 

D, C.Ga., 82 P.Supp. 670. 

Separate canses of action 

Where complaint stated three sepa¬ 
rate causes of action in three counts, 
propriety of venue and efficacy of 
service of process was required to be 
tested separately for each count. 

U.S.—Bowles V. American Distilling 
Co., D.C.N.Y., 62 P.Supp. 16. 

60. U.S.—J. E. Petty & Co. v. Dock 
Contractor Co., C.C.A.Pa., 283 P. 
341. 

26 C.J. p 810 notes 90, 91. 

Conformity Act generally see supra 
S 26. 
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mode of service was provided by act of congress, 
the state law governed as to the method of serv- 

ice.®2 

In equity cases in the federal courts, the Con¬ 
formity Act did not apply to service of process and 
the federal courts were not bound in such cases by 
state laws and decisions governing service of proc- 
ess.®3 Equity Rules, Rule 13, controlled service of 
process.®^ 


§ 19L Personal Service 

In a proceeding in personam, Jurisdiction of the per¬ 
son of the defendant by personai service of process on him 
is necessary; but in an action in rem, a vaiid judgment 
may be obtained as far as It affects the res without per¬ 
sonal service of process. 

As a general rule, in a proceeding in personam in 
a federal district court, jurisdiction of the person of 
the defendant by personal service of process on him 
is necessary and, without such jurisdiction, it 
may not proceed to a judgment in personam al- 


61. U.S.—Cleaves v. Funk, C.C.A. 
Okl., 76 F.2d 828—Southern Pac. 
Co. V. Klinge, C.C.A.Utah, 65 F. 
2d 85, certiorari denied Kllnge v. 
Southern Pac. Co., 54 S.Ct. 72, 290 

U. S. 657, 78 Li.Ed. 669. 

Cleaves v. Funk, D.C.Okl., 3 F. 
Supp. 804. 

62. U.S.—Eley v. Gamble, C.C.A.Va., 
75 F.2d 171—^American Indemnity 
Co. V. Detroit Fidelity & Surety 
Co., C.C.A.Tex., 63 F.2d 395—Real 
Silk Hosiery Mills v. Philadelphia 
Knitting Mills Co., C.C.A.Pa., 46 F. 
2d 25. 

Iser V. Brockway, D.C.Pa., 25 F. 
'Supp. 221—Collins v. Erie R. Co., 
:D.C.N.T., 6 F.Supp. 662—De Laet 

V. Seltzer, D.C.N.Y., 1 F.Supp. 1022, 
Perkins v. City of Watertown, 

C.C.Wls., 18 P.Cas.No.10,991, 5 Biss. 
320. 

*26 C.J. p 809 note 72, p 810 notes 90, 
91. 

Servioe on attorney 
U.S.—Frank L. Young Co. v. McKeal- 
Edv.ards Co., Mass., 51 S.Ct. 538, 
283 U.S. 398, 75 L.Ed. 1140. 

7ederal conrt without Jurisdiction 
Service of process according to the 
state law was ineffective in cases 
of which the federal court had no ju¬ 
risdiction according to the Constitu¬ 
tion and laws of the United States | 
U.S.—Goldey v. Morning News, NY., 
16 S.Ct. 659, 156 U.S. 618, 39 L.Ed. 
617. 

26 C J. p 811 note 95. 

Determination of validity of servioe 

(1) The validity of the service of 
summons in a suit in a federal court, 
whether commenced In, or removed 
to, that court, was determined in 
accordance with the decisions of the 
United States courts, and not those 
of the state in which the service is 
made. 

U.S,—^Henry M. Day & Co. v. Schiff, 
Lang & Co., D.C.N.Y., 278 F. 633 
—^Nickerson v. Warren City Tank 
& Boiler Co., D.C.Pa., 223 F. 843. 

(2) While Conformity Act was 
read to Include mode of serving 
process, and in accordance therewith, 
process could be served in manner 
provided by state law, there was dif- 
iference between method of serving 


summons and effect of such service 
when made, effect relating to juris¬ 
diction and federal law controlling ir¬ 
respective of Conformity Act. 

U.S.—Keller v. American Sales Book 
Co., D.C.N.T., 16 F.Supp. 189. 

(3) Although service of summons 
in case removed from state court 
could be attacked, question involved 
application of state law, and federal 
court owed deference to ruling of 
state court. 

U.S.—Real Silk Hosiery Mills v. Phil¬ 
adelphia Knitting Mills Co., C.C.A. 
Pa., 46 P.2d 26. 

Oonstxuotlou of state statutes 

(1) Except where federal consti¬ 
tution is involved, the construction 
placed by the highest court of a 
state on its statutes relative to form 
and service of process are control¬ 
ling on the federal courts sitting 
within such state. 

U.S,—Saunders v. London Assur. Cor¬ 
poration, C.C.A.MO., 76 P.2d 926— 
Rosborough v. Chelan County, C.C. 
A,Wash,, 53 P.2d 198—^Massachu¬ 
setts Bonding & Insurance Co. v. 
Concrete Steel Bridge Co., C.C.A.W. 
Va., 37 P.2d 695. 

O’Neill V. Lang Transp. Corpo¬ 
ration, D.C.Nev., 19 F.Supp. 477— 
Acton V. Washington Times Co., 
D.C.Md., 9 F.Supp. 74—Hayden v. 
Beiland, D.C.Okl., 8 F.Supp. 94. 

Hudson V. Georgia Casualty Co., 
D.C.La., 67 F.2d 767—Sandusky Ce¬ 
ment Co. V. A. R. Hamilton & Co., 
D.C.Ohio, 273 F. 696. 

25 C.J. p 810 note 91 [aj. 

(2) It may be assumed by the 
federal courts that state courts, in 
adopting or recognizing a form 
of summons following an amendment 
of a state statute, construed such 
form to be in compliance with the 
amendment. 

U.S.—O’Neill V. Lang Transp. Corpo¬ 
ration, supra. 

(3) In the absence of contrary 
construction by the highest court of 
the state, the federal district court 
must follow the rule announced by 
the United States supreme court 
U.S.—Camp v. Cities Service Gas 

Co., D.C.Okl., 17 F.Supp. 618—^Miner 
V. United Air Lines Transport Cor¬ 
poration, D.C.Cal., 16 F.Supp. 930. 
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(4) State court decisions constru¬ 
ing state statutes as binding on fed¬ 
eral courts see Federal Courts § 171. 

63. U.S.—In re Browm, D.C.Cal., 30 
F.Supp. 286—^Keller v. American 
Sales Book Co., D.C.N.Y., 16 F. 
Supp. 189—^New England Transp. 
Co. V. Myers, D.C.Mass., 15 F.Supp. 
807. 

In re Cockfield, DC.S.C., 300 F. 
116. 

21 C.J. p 362 note 17. 

Conformity Act as applicable to 
equity cases see supra § 31. 

64. U.S.—^Doyle v. Loring, C.C.A. 
Tenn., 107 F.2d 337, certiorari de¬ 
nied 60 S.Ct 808, 309 U.S. 686, 84 
L.Ed. 1029. 

Berman v. Affiliated Enterprises, 
D.C.Me., 17 F.Supp. 305. 

65. U.S.—Corley v. One 1950 Intern. 
Truck L-190, D.C.S.C., 109 F.Supp. 
730—Carby v. Greco, D.C.Ky., 31 
F.Supp. 251. 

A transitory action must begin 
with personal service of process on 
defendant within the boundaries of 
the state wherein the action is pend¬ 
ing, unless otherwise specifically pro¬ 
vided by statute. 

U.S.—Shapiro v. Bonanza Hotel Co., 
C.A.Nev., 185 F.2d 777. 

Dffectiveness of servioe 

In an in personam action, service 
of process on a defendant is effective 
only if court can acquire jurisdiction 
of person of defendant. 

U.S.—Neset v. Christensen, D.C.N.Y., 
92 F.Supp. 78. 

InJimotlozL 

In federal court, where injunc¬ 
tion is sought, personal service is 
required. 

U.S —Clement Martin, Inc. v. Dick 
Corp., D.C.Pa.. 97 F.Supp. 961. 

Appearance 

Pact that representatives of de¬ 
fendant's insurance carrier appeared 
at, and were cognizant of, action 
against defendant did not establish 
that defendant had notice of the ac¬ 
tion or make up for lack of service 
on him. 

D.C.—Williams v. Capital Transit Co., 
216 F.2d 487, 94 U.S.App.D.C. 221. 
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though it may have jurisdiction of the subject mat¬ 
ter of the action and the venue is proper.®® A re¬ 
quirement that, regardless of state law and in the 
absence of some special federal statute, personal 
service on defendant be obtained in actions com¬ 
menced in the federal courts existed before the 
adoption of the federal Rules and has not been 
changed by the Rules.® 

A court obtains jurisdiction over a resident de¬ 
fendant by service on him within the district,®® and 
the vital quality of personal service that distinguish¬ 
es it from constructive or substituted service is that 
it confers jurisdiction on the court to enter judg¬ 
ment in personam against the defendant so served.®® 
However, personal service is not required in the 
case of parties against whom a personal judgment 
is not sought,*^® and in an action in rem, a valid 
judgment may be obtained as far as it affects the 
res without personal service of process.'^^ 

§ 192. Substituted or Constructive Service 

Under the Federal Rules of Civil Procedure, personal 
service may, In some cases, be replaced by substituted or 
constructive service when that method Is specifically 
authorized under a relevant state statute. 

While personal service of process is essential for 
some purposes, as discussed supra § 191, and the 
Federal Rules of Civil Procedure, Rule 4 (d) (1), 28 
U.S.C.A., provide for such service by personal de¬ 
livery of process, by leaving the process at defend¬ 


ant's usual place of abode, or by delivery of process 
to an authorized agent, as discussed infra §§ 197, 
198, under Rule 4 (d) (7) permitting service “in the 
manner prescribed by the law of the state in which 
the service is made for the service of summons or 
like process,” personal service may, in some cases, 
be replaced by substituted or constructive service 
when that method is specifically authorized under 
the relevant state statute.*^® Rule 4 (c) relating to 
the requirement of service of process by a United 
States marshal, or by a person specially appointed 
by the court for the purpose does not abridge Rule 
4 (d) (7) which permits service in the manner pre¬ 
scribed by state law, and under which personal 
service may be replaced by service by mail when so 
authorized by state law.*^® However, no court may 
properly subject a person to its jurisdiction by 
merely notifying him by an undelivered letter di¬ 
recting him to come to court in the absence of stat¬ 
utory basis for such procedure.*^^ 

While of necessity there must be some form of 
constructive service,^® such service is in derogation 
of the common law, and there must be a strict and 
literal compliance with the statute which authorizes 
service in this manner.*^® Generally, constructive 
service is sufficient in proceedings that are in rem.77 
Service other than personal service on a party not 
an inhabitant of, or found within, the state is con¬ 
trolled by Rule 4 (e) providing for such service in 


66. TJ.S.—^Fahey v. O’Melveny & My¬ 
ers, C.A.Cal., 200 F.2d 420. 

Carby v. Greco, DC.Ky., 31 F. 
Supp. 251. 

Proper venne as affectlusr persoxial 
Jurisdiction 

(1) Personal Jurisdiction and ven¬ 
ue are two different things. Proper 
venue does not eliminate the requi¬ 
site of personal Jurisdiction over de¬ 
fendant. 

U.S.—Robertson v. Railroad Labor 
Board, Ill., 45 S.Ct. 621, 268 U.S. 
619, 69 L.Ed. 1119. 

American Indemnity Co. v. De¬ 
troit Fidelity & Surety Co., D.C. 
Tex., 1 F.Supp. 160, affirmed, C.C.A., 
63 F.2d 895—^New York Indemnity 
Co. V. Rasmusson, D.C.Tex., 1 F. 
Supp, 156. 

(2) Jurisdiction obtained by per¬ 
sonal service within district as dis¬ 
pensing with proper venue see Fed¬ 
eral Courts § 16. 

67- U.S.—Schaefer v. Hesslnger, D.C. 
Conn., 16 P.R.D. 586. 

68. U.S.—^McNeil Const. Co. v. Liv¬ 
ingston State Bank, D.C.Mont., 155 
F.Supp. 658. 

69. U.S.—Scorza v. Deatherage, C.A. 
Mo., 208 F.2d 660. 


70. U.S.—Lydle v. Scott, D.C.Ohio, 
157 F.Supp. 729. 

71. Seizure of property 

In a proceeding in rem. Jurisdic¬ 
tion, in the particular case, rests 
merely on seizure or attachment of 
the property and no personal notice 
to any individual is required, since 
the res being brought within the Ju¬ 
risdiction of court becomes subject 
to its adjudication, and all parties 
Interested are supposed to be duly ap¬ 
prised of the proceedings by the mere 
taking of the property or by the 
usual proclamation or published no¬ 
tice. 

U.S.—Corley v. One 1950 Intern. 
Truck L--190, D.C.S.C., 109 F.Supp. 
730. 

72- U.S.—Farr & Co. v. Cia. Inter¬ 
continental De Navegacion De Cu¬ 
ba, S. A., C.A.N.Y., 243 F.2d 342. 

73- U.S.—Farr & Co. v. Cia. Inter¬ 
continental De Navegacion De Cu¬ 
ba, S. A., supra. 

74. U.S.—^Fleming v. Lake Delton 
Development Co., C.A.Wash., 241 
F.2d 865, certiorari denied Borg- 
meier v. Fleming, 78 S.Ct. 28, 856 
U.S. 821, 2 L.Ed.2d 37. 
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75. D.C.—^Boone v. Wachovia Bank 
& Trust Co., 163 F.2d 809, 82 U.S. 
APP.D.C. 317, 173 A.L.R. 1285. 

76. U.S.—U. S. V. Sotis, C.C.A.I11.,. 
13lF.2d783. 

U. S. V. Zurini, D.C.Neb., 93 F. 
Supp. 1, affirmed, C.A., 189 F.2d’ 
722. 

Constructive service under earlier 
statutes 

U.S.—^McBumey v. Carson, S.C., 99* 

U. S. 667, 26 L.Ed. 378. 

Bronson v. Keokuk, C.C.Iowa, Fed. 
Cas.No,1.928, 2 Dill. 498, 6 Am.Law 
T.Rep. 409, 7 West.Jur. 320—Turner 

V. Indianapolis, B. & W. Ry. Co., 
C.C.Ind. & Ill., Fed.Cas.No.14,259, 6 
Bliss. 380. 

77. Property In control of court 
Where property has been brought 

under the control of court by seizure 
or some equivalent act, substituted 
service by publication or in any oth¬ 
er authorized form is sufficient to in¬ 
form parties interested in property of 
the object of proceedings so as to* 
give court Jurisdiction to determine- 
rights with respect to the property. 
U.S.—^Hendricksen v. Baker-Boy er 
Nat. Bank, C.C»A.Wash., 139 F.2d: 
877. 
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accordance with a statute of the United States or 
order of court, as discussed infra § 204. 

Service by publication. Notice by publication is 
a substitute for personal service and is generally 
unavailable as a basis for fixing personal liability, 
but it is a means of reaching property or relation¬ 
ships that are within the jurisdiction of the court 
although all the parties are not.*^^ Where reliance 
is placed on notice by publication which may never 
come to the attention of the party to be charged, 
the contents of the notice are measured with greater 
strictness than where the notice is personally 
served.*^® 

§ 193. Privileges and Exemptions 

Ordinarily the federal courts grant immunity from 
service of civil process to suitors and witnesses while 
attending court in a foreign Jurisdiction, but they may 
refuse immunity where the state courts do not grant it. 

The federal courts recognize the general rule that 
witnesses and suitors are immune from service of 
civil process while attending court outside the lim¬ 
its of the territorial jurisdiction of their residence 
and for a reasonable time while coming and going. 
This immunity has been granted irrespective of 


whether or not the witness appeared under subpoena, 
since a witness appearing voluntarily but in good 
faith is entitled to protection from service of civil 
process.81 The rule has also been applied so as 
to grant immunity to a witness while passing 
through one foreign state to testify in another for¬ 
eign state.82 

The immunity from process proceeds on the 
ground that the due administration of justice re¬ 
quires that the court shall not permit interference 
with the progress of a pending cause by service of 
process in other suits which would prevent, or fear 
of which might tend to discourage, voluntary at¬ 
tendance of those whose presence is necessary or 
convenient to judicial administration in the pending 
litigation.88 The immunity is based on the con¬ 
venience of the court itself and is not a privilege 
belonging to the individual.®^ 

While the immunity from process is favored by 
the law,85 and should not be withheld unless there 
are strong reasons for doing so,®® the privilege 
should not be enlarged beyond the reason on which 
it is founded, and should be extended or withheld 
only as judicial necessities require.®*^ So, a non- 


78. D.C.—U. S. V. Matthews, 221 F. 
2d 837, 96 U.S.App.D.C. 282. 

79. U.S.—^Maloney v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 88 F. 
Supp. 686. 

Proper use of ziame 

The matter of proper use of name 
of defendant in service by publica¬ 
tion is a practical matter, and like¬ 
lihood of notice as published attract¬ 
ing attention of person intended- or 
his acQuaintances should be consid¬ 
ered in determining sumciency there¬ 
of. 

U.S.—^Matthews v. Jones, C.C.A.Miss., 
149 F.2d 893. 

80. U.S.—^Kollenbom v. Murphy, D. 

C.Tex., 118 F.Supp. 848—U. S. v. 
Krasnov, D.C.Pa., 109 F.Supp. 143 
—^Morse-Koob, Inc. v. Milner Ex¬ 
port & Trading Co., D.C.Okl., 93 F. 
Supp. 344—^Ferguson v. Ford Motor 
Co., D.C.N.Y., 92 F.Supp. 868— 

Chambliss v. Haeberle, D.C.N.J., 33 
F.Supp. 835. 

Sheeran v. Ravella, D.C.Pa., 18 F. 
R.D. 411. 

D.C.—^Schwarz v. Thomas, 222 F.2d 
305. 95 U.S.APP.D.C. 366. 

Privileges and exemptions from serv¬ 
ice of civil process generally see 
Process §§ 80-89. 

Criminal charge 

(1) It has been held that while 
awaiting trial, defendant in criminal 
prosecution is immune from civil 
process; and until indictment is dis¬ 
posed of and prisoner is discharged, 


I he Is constructively in custody of the 
law, and not until then must he de¬ 
part for state of his domicile within 
a reasonable time or be deprived of 
his privilege to exemption from serv¬ 
ice of process. 

U.S.—Alla V. Kornfeld, D.C.Ill., 84 F. 
Supp. 823. 

(2) It has also been held, however, 
that a person attending court on a 
criminal indictment is not immune 
from service of process In another 
suit, either related or unrelated to 
it, in absence of proved fraud. 

U.S,—Employers Mut. Liability Ins. 
Co. of Wis. V. Hitchcock, D.C.Mo., 
168 F.Supp. 783. 

81> U.S.—Chambliss v. Haeberle, D. 
C.3Sr.J., 33 F.Supp. 836. 

82. U.S.—Chambliss v. Haeberle, su¬ 
pra. 

BrazUlan resident passing through 
Kew Jersey to testify in ZTew 
Tork 

Where defendant, who was an 
American consul resident in Brazil, 
was served with process in New 
Jersey while on his way from Brazil 
to testify as a witness in an action 
pending in United States district 
court for southern district of New 
York, defendant’s motion to strike 
service would be granted, since New 
Jersey by way of comity and on 
ground of public policy should en¬ 
force privilege of a witness or party 
to action in another state to be ex¬ 
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empt from service of process while 
attending court. 

U.S.—Chambliss v. Haeberle, supra. 

83. U.S.—^Lamb v. Schmitt, Miss., 52 
S.Ct. 317, 285 U.S. 222, 76 L.Ed. 
720. 

United Nations v. Adler, D.C.N. 
Y., 90 F.Supp. 440—^International 
Plastic Harmonica Corp. v. Har¬ 
monic Reed Corp., D.C.Pa., 69 F. 
Supp. 515. 

Sheeran v. Ravella, D.C.Pa., 18 
P.R.D. 411. 

84. U.S.—^Morse-Koob, Inc. v. Mil¬ 
ner Export & Trading Co., D.C. 
Okl., 93 F.Supp. 344—U. S. v. Con¬ 
ley, D.C.Mass., 80 F.Supp. 700— 
Hardie v. Bryson, D.C.Mo., 44 F. 
Supp. 67. 

85. Every conBlderation of policy is 
in favor of maintaining common-law 
immunity from service on a witness 
attending court in a pending action, 
unless it Involves something more 
serious than mere inconvenience to 
litigants, and fact that it may pre¬ 
clude a short cut to the final disposi¬ 
tion of all controversies connected 
with the subject matter at issue is 
not sufiOLcient. 

U.S.—^International Plastic Harmoni¬ 
ca Corp. V. Harmonic Reed Corp., 
D.C.Pa., 69 F.Supp. 516. 

86> U.S.—Sheeran v. Ravella, D.C. 
Pa., 18 F.R.D. 411. 

87. U.S.—Ferguson v. Ford Motor 
Co., D.C.N.Y., 92 F.Supp. 868. 
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resident is not always immune from service of 
process made on him while he is attending a hearing 
pursuant to legal process, and under certain cir¬ 
cumstances, process may well be served, and the 
service be deemed good and binding.88 The rule 
granting immunity from service of process to a 
witness entering the jurisdiction is not one of sub¬ 
stantive law, or of procedural law, as to which 
parties acquire rights, but on the contrary is a 
mere rule of practice adapted to judicial conven¬ 
ience and such immunity may be denied if the court 
feels that under existing circumstances judicial ne¬ 
cessities are not great enough to warrant the grant¬ 
ing of such immunity.s9 

If the immunity from service of process would 
obstruct judicial administration in the very cause 
for the protection of which it is invoked, the im¬ 
munity should be withheld.®® Whether such ob¬ 
struction of judicial administration justifies with¬ 
holding of the immunity depends on the nature of 
the proceeding in which the service is made and its 
relation to the principal suit.®^ Ordinarily, non¬ 
resident witnesses or suitors are not exempt from 
service of process issued in another cause which is 
in aid of, or incidental to, or connected with, the 
original suit.®^ Among other things, what the non¬ 
resident defendant served within the jurisdiction but 
claiming exemption does, and the time he has spent 
in the jurisdiction before service, and to a lesser 
extent, his activities in the jurisdiction and how long 
he stays thereafter, are to be taken into account in 
determining what his intentions were in coming into 


the jurisdiction, and whether or not he was really 
there solely for the purpose of testifying in another 
matter.®® 

Since the rule as to immunity from process is not 
one of substantive law, a federal court is not bound! 
to follow the rule of decision on such subject adopt-^ 
ed by the state court, and for the sake of uniformity 
may maintain its own standards in this respect.®^ 
In this connection it has been said that a state has 
the right to determine for itself whether it wil! 
deny immunity to litigants in its own courts and that 
such litigants have no right, simply by removing to 
a federal court, to gain an immunity which was 
denied them in the state court;®® and, also, where 
the courts of the state wherein process is served 
do not grant immunity from service of civil process 
to a witness attending a state court, the federal 
court sitting in such state may deny immunity to* 
a witness attending a state court, even though under 
the established rule of the federal court immunity 
would be granted if the witness were attending a 
federal court.®® On the other hand, the federal 
court has the power to apply its own rule of practice 
in such a case and, even where the state denies 
immunity to litigants in state courts, the federal 
court may grant it in a case within the federal dis¬ 
trict in such state.®7 

Proceedings in which exemption may he claimed^ 
The right to exemption from service of civil process 
may be claimed in all proceedings which are in their 
nature judicial, whether or not they take place in 
court.®® So the rule extends to a person entering a. 


88. U.S. — ^Roth V. W. T. Cowan, Inc., 

D.C.N.Y., 103 F.Supp. 203. 

89. U.S.—^Lamb v. Schmitt, Miss., 52 

S. Ct. 317, 286 U.S. 222, 76 L.Ed. 
720. 

United Nations v. Adler, DC.N. 

T. , 90 F.Supp. 440—^Hardie v. Bry¬ 
son, D.C.MO., 44 F.Supp. 67. 

Dlsoretlon of court 

Person’s exemption from service of 
process while within jurisdiction as a 
party or witness in another case 
pending is a privilege which belongs 
to the court and it is discretionary to 
grant it on some occasions and to re¬ 
fuse it on others. 

U.S.—^Republic Productions, Inc. v. 
American Federation of Musicians 
of U. S. and Canada, D.C.N.T., 173 
F.Supp. 330. 

Befeat of justice 

If a case arises where common-law 
immunity from service on a witness 
attending court in a pending action, 
if allowed, may paralyze the arm of 
the court and defeat the ends of jus¬ 
tice, then immunity will not be ac¬ 
corded to the claimant. 


U.S.—^International Plastic Harmoni¬ 
ca Corp, v. Harmonic Reed Corp., 
D.C.Pa., 69 F.Supp. 615. 

90. U.S.—Morse-Koob, Inc. v. Milner 
Export & Trading Co., D.C.Okl., 93 
F.Supp. 344. 

91. U.S.—^Morse-Koob, Inc. v. Milner 
Export & Trading Co., supra. 

92. U.S.—Roth v. W. T. Cowan, Inc., 
D.C.N.T., 103 F.Supp. 203~Unlted 
Nations v. Adler, D.C.N.Y., 90 F. 
Supp. 440. 

93. U.S.—^Republic Productions, Inc. 

V. American Federation of Musi¬ 
cians of U. S. and Canada, D.C.N.T., 
173 F.Supp. 330. 

94. U.S,—^Hardie v. Bryson, P.C.Mo., 
44 F.Supp. 67. 

Question of general jurisprudence 
The Question of privilege of suit¬ 
ors and witnesses from service of 
process must be determined by the 
United States court as a question of 
general jurisprudence by the exer¬ 
cise of its independent judgment. 
U.S.—^Roschynlalski v. Hale, D.C. 
Neb., 201 F. 1017. 
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95. U.S.—^Hardie v. Bryson, D.C.Mo.,. 
44 F.Supp. 67. 

96. U.S.—Crittenden v. Barkin, D.C. 
N.Y., 276 F. 978. 

The privilege is not that of the^ 
witness but that of the court in 
which he is to testify, and is de-- 
signed to secure prompt administra¬ 
tion of justice In such court, and, 
therefore, the witness is not entitled 
to immunity if the state courts do 
not regard such immunity as a nec¬ 
essary protection to their own ad¬ 
ministration of justice. 

U.S.—Crittenden v. Barkin, supra, 

97. U.S.—Hardie v. Bryson, D.C.Mo.,, 
44 F.Supp. 67. 

98- U.S.—^Durst v. Tautges, Wilder- 
& McDonald, C.C.A,Wis., 44 F.2d 
607, 71 A.L.R. 1394. 

Tok proceeding 

Where wife left her domicile in- 
New York and came into the jurisdic¬ 
tion of the federal court for the sole 
purpose of appearing as a witness in 
support of her claim to funds attach¬ 
ed by the government in payment of' 



35A C.J.S. FEDERAL CIVIL PROCEDURE §§ 193-195 


state for the purpose of attending the taking of 
depositions,®9 or to attend a hearing of a govern¬ 
mental investigatory body,^ or to attend proceedings 
under the Bankruptcy Act.® 

Waiver of immunity. The privilege or immunity 
from service of process is personal, and it will be 
waived if not claimed promptly by the person in 
whose favor it runs in some proper way, such as by 
a motion to quash, plea in abatement, or the like.® 
If a nonresident, who enters the jurisdiction to ap¬ 
pear in a judicial proceeding and who claims the 
privilege of immunity from process, engages, while 
in the jurisdiction, in activities of a business nature 
totally unrelated to the litigation which he is at¬ 
tending, immunity from process is waived and the 
criterion is not the fact of engaging in other than 
litigious matters but the degree or proportion of the 
activity. 5 

§ 194. Time for Making Service 

The Federal Rules of Civil Procedure contain no 
provision limiting the time for service of process, and 
service within a reasonable time is sufficient and 
necessary. 

While the Federal Rules of Civil Procedure, 28 U. 
S.C.A., contain no provision limiting the time for 


service of process,® a local rule of the district court 
may fix such a limitation, and in such case, com¬ 
pliance therewith is necessary.'^ Apart from ex¬ 
press rule, due diligence is required by the courts 
in the making of service,® and where there has been 
a failure to exercise such diligence, service of proc¬ 
ess may be invalid.® Service within a reasonable 
time is sufficient and necessary.^® Deliberate re¬ 
tention of a summons indefinitely for the reason that 
the identity of defendant's agent on whom to serve 
process is unknown is not authorized by the Federal 
Rules.ii A delay of three months in the service 
of a summons does not affect the right to amend 
pleadings or the subsequent issuance of process 
thereon. 1® 

§ 195. Persons Making Service 

Process must be served by a person designated by 
the statute or rule of court. 

Under Federal Rules of Civil Procedure, Rule 4 
(c), 28 U.S.C.A., it is provided that service of all 
process shall be made by a United States marshal, 
by his deputy, or by some person specially appointed 
by the court for that purpose, and process served 
by any other person is invalid,^® Service of process 


income taxes assessed against her 
former husband and herself and In¬ 
tended to remain In the district only 
as long as was necessary as a suitor 
and witness, she was immune from 
service of process in an action by her 
former husband for allegedly con¬ 
verting his money to her own use. 
U.S.—Sheeran v. Ravella, D.C.Pa., 18 
F.R.D. 411. 

99. U.S.—^Mississippi Wood Preserv¬ 
ing Co. V. Rothschild, C.A.Miss., 
201 F.2d 233. 

Sherwin-Williams Co. v. Ameri¬ 
can Chemical Paint Co., D.C.Del., 
67 F.Supp. 685. 

1. U.S.—Sullivan v. Klilgore Mfg. 

Co., D.C.N.Y., 100 F.Supp. 983. 
legislative body 

Immunity of nonresident witness 
from service of process applies not 
only to witnesses before Judicial 
tribunal but also to witnesses before 
bodies of legislative branch of gov¬ 
ernment, such as a congressional 
committee. 

D.C.—Toupe V. Strasser, D.C., 113 
F.Supp. 289. 

a. U.S.—^Morse-Koob, Inc., v. Milner 
Export & Trading Co., D.C.01tl., 93 
F.Supp. 844. 

3. DC.—Schwarz v. Thomas, 222 F. 
2d 305, 95 U.S.APP.D.C. 365. 

4. U.S.—^Dillingham v. Anderson, D. 
C.Hawaii, 126 F.Supp. 221. 

5. U.S.—Dillingham v. Anderson, su¬ 
pra. , 


6. U.S.—Hukill V. Pacific & Arctic 
Ry. & Nav. Co., D.C.Alaska, 159 F. 
Supp. 571. 

7 . Time not extended 

The time to effect service of sum¬ 
mons and complaint under civil rule 
of district court requiring summons 
and complaint to be served on each 
defendant within three months after 
Issuance of summons was not auto¬ 
matically reopened and extended as 
to two defendants as to whom action 
had theretofore abated by issuance of 
amended summons adding an inter¬ 
vening plaintiff, and amendment of 
complaint to cure defect in pleading. 
U.S.—^Truncale v. Universal Pictures 
Co.. D.C.N.Y., 82 F.Supp. 676. 

State ooTirt roles 

The time limit set in Michigan 
court rules for making return of 
service of process should be taken in¬ 
to consideration In determining 
whether there has been due diligence 
in the service of process in a federal 
court case, particularly when sub¬ 
stantive rights have been invaded. 
U.S.—Schram v. Holmes, D.C.Mich., 
4 P.R.D. 119. 

8. U.S.—Hukill V. Pacific & Arctic 
Ry. & Nav. Co., D.C.Alaska, 159 F. 
Supp. 571. 

Caribbean Const. Corp. v. Ken¬ 
nedy Van Saun Mfg. & Eng. Corp., 
D.C.N.Y.. 13 F.R.D. 124. 

9. U.S.—Schram v. Holmes, D.C. 
Mich., 4 F.R.D. 119. 
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10. U.S —^Wagner v. New York, O. 
& W. Ry., D.C.Pa., 146 F.Supp. 
926. 

Number of services 
Plaintiff In a federal court action, 
knowing that his action had clogged 
the bailiff’s office with hundreds of 
services to be made, has the obliga¬ 
tion to see that there had been some 
kind of service or attempted service 
and to see that defendants were ap¬ 
prised within a reasonable time that 
suit had been entered against them. 
U.S.—Schram v. Holmes, D.C.Mich., 
4 P.R.D. 119. 

11. U.S.-—West v. Cincinnati, N. O. 
& T. P. Ry. Co., D.C.Tenn., 108 F. 
Supp. 276. 

12. US.—Wyman v. U. S., C.C.A. 
Wash., 166 F.2d 915. 

13. U.S.—Scientific Mfg. Co. v. 
Walker, D.C.Pa., 40 F.Supp. 465. 

Effect of delivery of snmmoiLs 
The delivery of a summons and 
complaint to federal marshal with 
instructions to serve a defendant is 
equivalent to a similar call on state 
sheriff to perform a like service; and 
there is no requirement that litigant 
in an action pending in federal court 
call on services of state sheriff ei¬ 
ther to protect, enforce, or enjoy 
privileges granted to him by local 
law. 

U.S.—^Nola Elec. Co. v. Reilly, D.C.N. 
Y., 93 F.Supp. 164. 
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is made the marshal’s duty by the Rule.^^ The 
court, in making a special appointment to serve 
process, under Rule 4 (c), must designate a particu¬ 
lar person by name.^S Under the terms of Rule 4 
(c), a county sheriff may be specially appointed by 
the court to serve process.^^ 

The authority of a marshal to make service is 
limited to the territorial jurisdiction of the district 
of which he is an officer,and the court may not 
send its process into another district to be served 
by the marshal of that district's a marshal may 
not serve process outside his own district^® nor 
may the marshal of one district serve process direct¬ 
ed to the marshal of another district.^o 

Under former rules. Equity Rules, Rule IS, made 
provision for the service of process by the marshal 
of the district or his deputy or by some other person 
specially appointed by the court or judge for that 
purpose,21 and such matter was also regulated by 
the rules of the district court for the District of 
Columbia.22 Further, under Rev.St. § 787, prior to 
its amendment, it was made the duty of the mar¬ 
shal of each district to attend the district courts 


when sitting therein and to execute throughout the 
district all lawful process directed to him and issued 
under the authority of the United States.23 Under 
this statute, it was held that if the marshal was 
commanded by the writ to serve it no other person 
might perform that duty,24 although the state law 
might authorize such service by a private person ;25 
but no federal statute required that all process 
should be directed to the marshal,26 and when not 
so directed the state practice controlled,27 although 
not to the extent of expanding the court’s juris- 
diction,28 and lawful service might be made by a 
person specially deputized by the marshal pursuant 
to authority conferred on sheriffs by the state 
law.29 

§ 196. Service on Individuals 

Personal service of process on an Individual must be 
made In accordance with the Federal Rules of Civil 
Procedure. 

Personal service on an individual other than an 
infant or an incompetent person is made in accord¬ 
ance with the Federal Rules of Civil Procedure, 
Rule 4 (d) (1), (7), 28 U.S.CA.30 Under such 


SoTTloe of subpoena 

(1) Service of subpoena is made 
an exception to the text rule and 
may be served as provided in Rule 
45(c) by the marshal, by his deputy, 
or by any other person who is not 
a party and is not less than eighteen 
years of age. 

U.S.—In re Evanishyn, D.C.N.T., 1 

F.R.D, 202. 

(2) Under this Rule the court will 
not designate the attorney of the 
petitioner-creditor to serve a petition 
for Involuntary bankruptcy with a 
writ of subpoena on the person nam¬ 
ed therein as defendant, since the 
attorney is to be regarded as stand¬ 
ing in the same relationship as a par¬ 
ty. 

U.S.—^In re Evanishyn, supra. 

14. U.S.—^West V. Cincinnati, N. O. 
& T. P. Ry. Co., D.C.Tenn., 108 F. 
Supp. 276. 

16. U.S.—^Modric v. Oregon & N. W. 

R. Co., D.C.Or., 26 F.Supp. 79. 
Motion for designation 

(1) A motion for designation 
should be for designation of a par¬ 
ticular individual, setting forth his 
Qualidcations, including the distance 
he will have to travel to make the 
service. 

U.S.—^Modrlc V. Oregon & N. W. R. 
Co., supra. 

(2) A motion to permit the service 
of a summons by the sheriff of a 
particular county “or any of his 
deputies" is insufficient. 

U.S.—^Modric v. Oregon & N. W. R. 
Co., supra. 


16. U.S.—Weisler v. Matta, D.C.Pa., 
95 F.Supp. 152. 

17. U.S.—^Boykin v. Hope Produc¬ 
tion Co., D.C.La., 68 P.2d 1041. 

18. U.S.—^Boykln v. Hope Production 
Co., supra. 

19- U.S.—^Keller v. American Sales 
Book Co., D.C.N.T., 16 F.Supp. 189 
—^U. S. to Use of American Tar 
Products Co. V. Severin, D.C.Pa., 6 
F.Supp. 764. 

U. S. to Use of O’Connell v. 
Kearns, D.C.R.I., 26 F.2d 236—U. 
S. V. Palmer, D.C.Mass., 18 F.2d 
997—J. E. Petty & Co. v. Dock Con¬ 
tractor Co., D.C.Pa., 283 F. 338, af¬ 
firmed, C.C.A., 283 F. 341. 

20. U.S.—^Keller v. American Sales 
Book Co., D.C.N.Y., 16 F.Supp. 189 
—^U. S. to Use of American Tar 
Products Co. V. Severin, D.C.Pa., 6 
F.Supp. 754. 

U. S. v. Palmer, D.C.Mass., 18 
P.2d 997. 

21. U.S.—Dehne v. Hillman Invest¬ 
ment Co., C.C.A.Pa., 110 P.2d 466. 

22. Court role for Distrlot of Co¬ 
lumbia, permitting service of proc¬ 
ess by marshal or his deputy or oth¬ 
er persons specially appointed by 
court, is valid as affecting the mode 
of service and therefore procedural 
in character, and the effect of such 
rule is to remove the coroner as 
process server and to abrogate com¬ 
mon-law rule for appointment of 
elisor on disqualification of marshal 
and coroner, so that service by a 
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coroner attempted to be designated 

by the court is bad under such rule. 

D.C.—^Doherty v. Elalmbach, 87 P.2d 
539, 66 APP.D.C. 322. 

23. U.S.—U. S. V. Mitchell, D.C.N.T., 
223 F. 806. 

Schwabacker v. Reilly, C.C.Mo., 
21 P.Cas.No.12,501, 2 Dill. 127. 

26 C.J. p 809 note 82—60 C.J. p 470 
note 47. 

Authority of United States marshal 
to serve process see United States 
Marshals § 16. 

24. U.S.—U. S. V. Mitchell, D.C.N.T., 
223 F. 805. 

Schwabacker v. Reilly, C.C.Mo., 
21 F.Cas.No.12.601, 2 Dill. 127. 

25 C.J. p 809 note 83. 

25. U.S.—U. S. V. Mitchell, D.C.N.T., 
223 F. 805. 

25 C.J. p 809 note 84, p 800 note 49 
[a]. 

26. U.S.—^U. S. V. Mitchell, supra. 

27. U.S.—^U. S. V. Mitchell, supra. 

60 C.J. p 470 note 48. 

28. U.S.—Rakauskas v. Erie R. Co., 
D.C.N.T., 237 F. 496. 

29. U.S.—Hyman v. Chales, C.C. 
Colo., 12 F. 865, 4 McCrary 246. 

U. S. V. Jailer, C.C.Ky., 26 F.Cas. 
No.15,463, 2 Abb.,N.S., 265. 

26 C.J. p 810 note 87. 

SO. U.S.—^Brown v. Hughes, D.C.Pa., 
136 F.Supp. 56—^Parker v. Lester, 
D.C.CJal., 98 F.Supp. 300, appeal dis¬ 
missed, C.A., 191 F.2d 1020—Clancy 
V. Balacier, D.C.N.Y., 27 F.Supp. 
867. 
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Rule, service on an individual may be made personal- 
ly3i or by leaving a copy of the summons and com¬ 
plaint at his usual place of abode with some person 
of suitable age and discretion then residing therein, 
as discussed infra § 197, or by delivering a copy 
of the summons and of the complaint to an agent 
authorized by appointment or by law to receive 
service of process, infra § 198. The Rule should 
be construed liberally to effectuate service where 
actual notice of suit has been received by defend- 
ant.32 However, each case must turn on its own 
facts, and the directions of the Rule must be fol- 
lowed.23 

The willful refusal by a party to accept process 
handed to him by a marshal does not defeat serv- 
ice.3^ The criterion as to the sufficiency of service 
in a class suit is whether or not the service of 
process in question constitutes adequate notice to the 
class sued to come in and defend.^S 


Under the former Equity Rules, service of sub¬ 
poena or process could be made by delivering a copy 
to defendant personally or by leaving a copy at his 
usual place of abode with an adult person who was 
a member of the family or who resided there; and 
service failing substantially to comply with such re¬ 
quirements was insufficient.36 

§ 197. - Usual Place of Abode 

Service of process on an individual may be made per« 
sonally or by leaving a copy of the summons and com¬ 
plaint at his usual place of abode with some person of 
suitable age and discretion then residing therein. 

Under the Federal Rules of Civil Procedure, 
Rule 4 (d) (1), 28 U.S.C.A., service on an individual 
may be made personally or by leaving a copy of the 
summons and complaint at his usual place of abode 
with some person of suitable age and discretion then 
residing therein.37 This Rule should be construed 
liberally to effectuate service where actual notice 


31. XJ.S.—Jackson ▼. Heiser, C.C.A. 
Cal., Ill F.2d 310. 

Proper service held made 

Trial court did not abuse Its dis¬ 
cretion In finding" that proper service 
had been made on defendant when 
sheriff pitched papers through a hole 
in the screen door of her apartment 
as she ducked behind the door. 

U.S.—^Errion v. Connell, C~A.Wash., 
236 F.2d 447. 

32. U.S.—^Rovinski v. Rowe, C.C«A. 
Mich., 131 F.2d 687. 

James v. Russell F. Davis, Inc., 
D.C.Ind., 163 F.Supp. 253. 

Zuckerman v. McCulley, D.C.Mo., 
7 F.R.D. 739, appeal dismissed, C. 
A., 170 F.2d 1016. 

33. U.S.—James v. Russell F. Davis, 
Inc., D.C.Ind., 163 F.Supp. 253. 

34. U.S.—^McClendon v. Curtis Bay 
Towing Co., D.C.N.T., 130 F.Supp. 
455. 

35. U.S.—^Malarney v. Upholsterers* 
Intern. Union of North America, 
D.C.Pa., 7 F.R.D. 403. 

36. U.S.—Blythe v. EULnckley, C.C. 
Cal., 84 F. 228, affirmed 111 F. 827, 
49 C.C.A, 647, certiorari denied 22 
S.Ct. 941, 184 U.S. 701, 46 L.Ed. 
766. 

Berman v. Affiliated Enterprises, 
D.C.Me., 17 F.Supp. 305. 

U. S. V. Waverly Club, D.CJN.T., 
22 F.2d 422. 

21 C.J. p 367 note 74 [a]. 

37. U.S. 3 rJ®-<^so“ Heiser, C.C.A. 
Cal., Ill F.2d 310. 

Some of brother 

Where it appeared that defend¬ 
ant was retired pallceman who spent 
most ofi^-hls time - traveling about 
country In antomoblle and trailer, 


that until fall of 1937 he lived in 
New York, that he then bought trail¬ 
er and went to Florida, that both 
automobile and trailer had New 
York license plates, that in applica¬ 
tion for license defendant gave house 
owned by his brother in New York 
as defendant's address, and that de¬ 
fendant applied for 1940 license from 
South Carolina stating that he was 
resident of New York, summons and 
complaint left at home of defend¬ 
ant’s brother was left at defendant’s 
“usual place of abode” and gave 
court jurisdiction over defendant. 
U.S.—Skidmore v. Green, D.C.N.Y., 33 

F.Supp. 629. 

Home of parent 

(1) Where it appeared that defend¬ 
ant’s employment kept him away 
from certain city which he always 
considered his home, but defendant 
kept some of his clothes and always 
had his bedroom ready for his occu¬ 
pancy at home of his widowed moth¬ 
er in such city, that defendant was 
unmarried, and that his usual place 
of abode or dwelling place was in 
different places in United States, 
summons and complaint left at home 
of defendant’s mother was left at de¬ 
fendant’s “usual place of abode.” 
U.S.—^Rovinski v. Rowe, C.CA-Mich., 

131 F.2d 687. 

(2) However, where attempted 
service on defendant was made at 
father’s address, and defendant filed 
affidavits stating that he did not re¬ 
side there cmd that it was not his 
usual place of abode, but did not 
state place of his residence, and 
plaintiff offered no contradictory evi¬ 
dence, service was improper. 

U.S.—^Blane v. Young, D.C.Ohio, 10 F. 

R.D. 109. 


(3) Where defendant, a service¬ 
man, was married nearly two months 
prior to purported service of sum¬ 
mons, and had set up housekeeping 
with his wife off a military base, and 
had the avowed intention to make 
the Air Force a career, and never 
resided with his parents at their 
home other than for short leave pe¬ 
riods, his parents* home was not de¬ 
fendant’s “dwelling house or usual 
place of abode” within Federal Rule 
pertaining to service of summons and 
complaint, or his “usual or last place 
of residence” within Indiana statute 
governing service of process, and 
therefore, attempted service on de¬ 
fendant by leaving a copy of sum¬ 
mons and complaint in the action for 
him with his father at father’s resi¬ 
dence was not effective service. 

U.S.—James v. Russell F. Davis, Inc., 
D.C.Ind., 163 F.Supp. 253. 

Delivery to wife 

(1) Where marshal delivered copy 
of summons and of complaint to de¬ 
fendant’s wife at his dwelling place, 
valid service was obtained against 
defendant. 

U.S.—U. S. V. Knox, D.C.Tenn., 79 
F.Supp. 714. 

(2) However, service left at home 
of defendant’s wife, from whom de¬ 
fendant was separated and with 
whom he never again lived, was not 
service at defendant's usual place of 
abode and gave trial court no juris¬ 
diction to proceed against defendant. 
D.C.—^Williams v. Capital Transit 

Co., 215 F.2d 487, 34 U.SJLpp.D.a 

221 . 

Delivery to landlady 
U.S.—Smith v. Kincaid, C.A.Ohlo, 249 
F.2d 243. 
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of suit has been received by defendant.^s xhe Rule 
dealing with service of process does not require that 
papers be served on a defendant personally and does 
not require a showing that papers were delivered to 
defendant by the person with whom they were left.39 
The person with whom summons is left must reside 
at the place.*^® 

Under the provision of the Rule permitting service 
by leaving a copy at defendant’s usual place of 
abode, the word “usual” has significance and must 
be given consideration in determining the validity 
of service.^ 1 The phrase “usual place of abode” as 
used in the Rule means a house in which defendant 
is then living or had his home.'^^ xhe place where 
one is temporarily residing is not his usual place 
of abode,and where temporary residence is es¬ 
tablished away from the normal or usual residence 
the “place of abode” is the usual residence regard¬ 
less of the fact that defendant may be occupying the 


temporary residence at the time of service.'*^ 

Where a person voluntarily establishes a place 
of abode or residence but is prevented from occupy¬ 
ing it by act of his sovereign or otherwise, his “place 
of abode” is not changed for the purpose of service 
of summons.^5 Mere ownership of a house and: 
maintenance of a legal residence there do not estab¬ 
lish it as defendant’s place of abode where he has 
an actual residence elsewhere which complies with 
the designation of the Rule.'^® 

§ 198. - Service on Agent or Attorney of 

Party 

Service of process may be made on an Individual by 
delivering a copy of the summons and of the complaint 
to an agent authorized by appointment or by law to 
receive such service. 

As a general rule, a principal may be subject 
to service of process through his agents,47 provided 


38. U.S.—novlnski v. Rowe, C.C.A. 
Mich., 131 F.2cl 687. 

Berner v, Farny, D.C.N.J., 11 F. 
R.D. 506—^Blane v. Young, D.C. 
Ohio, 10 F.R.D. 109. 

D.C.—^Williams v. Capital Transit 
Co., 215 F.2d 487, 94 U.S.App.D.C. 
221 . 

38. U.S.—Smith V. Kincaid, CA.. 
Ohio, 249 F.2d 243. 

40. Janitor 

Where return of deputy marshal 
stated that summons and complaint 
were left with an elderly Negro who 
answered door and said that he was 
janitor of house, hut janitor spent 
only a part of day at defendant's 
rooming house doing janitor work, 
the janitor was not “residing there¬ 
in" within Federal Rule and service 
was defective. 

U.S—Zuckerman v. McCulley, D.C. 
Mo., 7 F.R.D. 739, appeal dismissed, 
CA., 170 F.2d 1015. 

41. U.S—^First Nat. Bank & Trust 
Co. of Tulsa V. Ingerton, C.A.C 0 I 0 ., 
207 F.2d 793. 

42. U.S.—Leigh V. Lynton, D.C.N.Y., 
9 F.R.D. 28. 

Vessel 

In seaman's action against captain 
of vessel on which seaman was in¬ 
jured, captain could not be served by 
leaving copies of summons and com¬ 
plaint with first officer of another 
vessel on which captain was tempo¬ 
rarily present, since the other vessel 
was not the captain's “dwelling house 
or usual place of abode" within rule 
permitting service of process by 
leaving copies at such house or 
abode. 

U.S.—^Hannah v. U. S. Lines Co., D.C. 
N.Y., 161 F.Supp. 122. 


Co. of Tulsa V. Ingerton, C.A.C 0 I 0 , 
207 F.2d 793. 

Bohland v. Smith, D.C.I11.. 7 P. 
R.D. 364. 

Member of armed forces 

(1) Service of process on defend¬ 
ant at his usual place of abode pur¬ 
suant to Federal Rule was author¬ 
ized, notwithstanding defendant had 
previously been Inducted into the 
armed forces, provided present 
whereabouts of defendant were 
known so that he would reasonably 
be expected to receive actual notice 
of the action. 

U.S.-—McPadden v. Shore, D.CPa., 60 
F.Supp. 8. 

(2) Where defendant, a service¬ 
man, was married nearly two months 
prior to purported service of sum¬ 
mons, and had set up housekeeping 
with his wife off a military base, and 
had the avowed intention to make 
the Air Force a career, and never re¬ 
sided with his parents at their home 
other than for short leave periods, 
his parents' home was not defend¬ 
ant’s “dwelling house or usual place 
of abode" within Federal Rule per¬ 
taining to service of summons and 
complaint. 

U.S.—^James v. Russell P. Davis, Inc., 
D.C.Ind., 163 F.Supp. 253. 

Be&ted apartment 
Where a native of Great Britain 
and wife rented apartment on Long 
Island for several months, thereaft¬ 
er husband returned to England, his 
wife rented an apartment in New 
York City, and deputy marshal serv¬ 
ed wife with copy of summons and 
complaint in action against her and 
husband under Housing and Rent 
Act and left another copy thereof 
with her for her husband, there was 
no service on husband at his “usual 
place of abode" within meaning of 
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Federal Rule so as to confer jurisdic¬ 
tion over husband. 

U.S.—^Lelgh V. Lynton, D.C.N.Y., 9 P. 
R.D. 28. 

44. U.S.—First Nat. Bank & Trust 
Co. of Tulsa V. Ingerton, C.A.C 0 I 0 , 
207 P.2d 793. 

McPadden v. Shore, D.C.Pa., 60 
F.Supp. 8. 

45. Conflnemexit in penitentiary 
Defendant's family residence was 

his usual “place of abode" for pur¬ 
pose of service of summons, although 
he was confined in federal peniten¬ 
tiary in another state, and service of 
summons on him in civil action by 
serving his wife at family residence 
was sufficient under Federal Rule. 
U.S.—Bohland v. Smith, D.C.Ill., T 
P.R.D. 364. 

46. U.S.—Berner v. Farny, D.C.N.J., 
11 P.R.D. 606. 

47. U.S.—^National Carbide Corp. v. 
Commissioner of Internal Revenue, 
69 S.Ct. 726, 336 U.S. 422, 93 L.Ed. 
779, 10 A.L.R.2d 666. 

Fergus Motors v. Standard-Tri¬ 
umph Motor Co., D.C.N.Y., 130 P. 
Supp. 780. 

D.C.—^Kenny Const. Co. v. Allen, 243 
P.2d 656, 101 U.S.APP.D.C. 334. 
State statute 

The service of process binding on 
principal can be made on agent un¬ 
der state statute authorizing such 
service, if cause arises out of per¬ 
formance of acts within agent's 
agency, in which event law assumes 
that agent will notify principal. 

U.S.—^Doggett V. Peek, D.C.Tex., 3k 
F.Supp. 889. 

Person In charge of office 
Service of process on individual 
defendants in antitrust action by 
leaving copies of summons and com¬ 
plaint with person in charge of local 


43. U.S.—^Flrst Nat. Bank & Trust 
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their interest in the litigation is not antagonistic 
to his;*® and under the Federal Rules of Civil Pro¬ 
cedure, Rule 4 (d) (1), 28 U.S.C.A., service may be 
made on an individual by delivering a copy of the 
summons and of the complaint to an agent author¬ 
ized by appointment or by law to receive service of 
process.^® As used in this Rule, the word ‘‘appoint- 
ment” means an actual appointment by defendant, 
and, if such appointment has been made, service 
on the agent gives the court jurisdiction.^o The 
word “law” as used in this Rule refers to statutory 
law rather than to common or general law.^i The 
agency relationship must exist at the time of service 
in order to render service on the agent effective 
as to the principal,®^ and authority to accept service 
cannot be shown by extrajudicial statements of the 
alleged agent.53 

The Rule relates solely to an agent expressly au¬ 


thorized by defendant's appointment to receive 
process in his behalf or to an agency created by 
statute to receive service of process,and it does 
not permit service on the managing or general agent 
of defendant.55 So, a landlord's agent for the pur¬ 
pose of managing leased premises is not an agent 
authorized by appointment or by law to receive 
service of process so as to permit suit against the 
landlord, in the absence of any express authority 
of the agent to receive service of process.^® Even 
though a statute may require designation of an agent 
to receive process such designation is still deemed 
a voluntary act evidencing consent to suit.57 

Attorney. Only where an attorney is expressly 
or impliedly authorized to accept service of process 
can his doing so bind his client and subject him 
to the personal jurisdiction of the court 


2. Service on Particular Parties in General 


§ 199. In General 

Service of process on an Infant or incompetent person 
is sufficient If made In compliance with the law of the 
state in which service is made. 


Under the Federal Rules of Civil Procedure, serv¬ 
ice on an infant or incompetent person is made by 
serving the summons and complaint in the manner 
prescribed by the law of the state in which service 


office or usual place of business of 
corporation of which they were offi¬ 
cers and directors was proper. 

ITS.—Goldlawr, Inc. v. Shubert, D.C. 
Pa., 169 F.Supp. 677. 

48. Service provided for by statute 
Where one occupies a fiduciary or 

representative relation to a person 
or subject matter to be affected by an 
action or proceedlnff and such person 
has some personal interest in the 
proceeding: either as a party or oth¬ 
erwise antagonistic to the interest 
of others represented by him, serv¬ 
ice of jurisdictional process on such 
representative will confer no juris¬ 
diction even though the statute ex¬ 
pressly provides for service on one 
in such relation. 

U.S.—Bishop V. Everson Mfg. Co., D. 
C.N.T.. 60 F.Supp. 792. 

49. U-S.—^Davis v. Smith, D.C.Pa., 
126 F.Supp. 497, affirmed, C.A., 253 
F.2d 286—Clancy v. Balacier, D.C. 
N.Y., 27 F.Supp. 867. 

Validity 

Service under Rule providing that 
service shall be made on an individ¬ 
ual personally or through an agent 
authorized by appointment or by law 
to receive service of process is al¬ 
ways subject to constitutional no¬ 
tions as to validity. 

U.S.—Brown v. Hughes, D.C.P€u, 136 
F.Supp. 65. 

60. U.S.—Szabo v. Keeshin Motor 
Express Co., D.C.Ohio, 10 F.R.D. 
276. 


51. U.S,—^Fleming v. Malouf, D.C.N. 
Y., 7 P.R.D. 66. 

52. U.S.—-Higgins v. California 
Tanker Co., D.C.Pa., 166 F.Supp 
669—Spreckels Sugar Co. v. South 
Atlantic S. S. Line, D.C.Ga., 65 F. 
Supp. 670. 

D.C.—Schwarz v. Thomas, 222 F.2d 
306, 96 U.S.App.D.C. 365. 

Other relation, 

Generally, person served as agent 
of defendant in action in federal dis¬ 
trict court must bear that relation to 
the defendant and not some other 
contractual but nonrepresentative re¬ 
lation. 

U.S.—Kelly v. U. S. Steel Corp., D.C. 

Pa., 170 F.Supp. 649. 

Agenoy held not shown 

(1) Intermittent employment of 
steamship agent by shipowner does 
not automatically constitute such an 
agent an agent for service of proc¬ 
ess on shipowner. 

U.S.—^Higgins v. California Tanker 
Co., D.C.Pa., 166 F.Supp. 669. 

(2) Even if treasurer of corpora¬ 
tion, to whom process server deliv¬ 
ered six copies of summons and com¬ 
plaint in stockholder’s derivative ac¬ 
tion against corporation and five of 
its directors, including treasurer, did 
represent to process server that he 
was authorized to accept service of 
process on other four individual di¬ 
rectors, this bare statement was in¬ 
sufficient to establish duly authorized 
agency for service of process, and 
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service on treasurer was not proper 
service on other four directors. 

U S.—^Eads V. Garcia & Diaz, Inc., D.. 

C. N.Y., 17 F.R.D. 317. 

53. D.C.—Schwarz v. Thomas, 222* 
F.2d 305, 95 U.S.App.D.C. 365. 

54. D.C.—Schwarz v. Thomas, supra. 
Hardy v. O’Daniel, D.C., 16 F.R., 

D. 355, 356. 

55. D.C.—Hardy v. O’Daniel, supra. 
“The rule, however, does not per¬ 
mit service on any agent. In that 
respect it differs from paragraph (3)* 
of the same rule, which governs serv¬ 
ice of process upon a corporation.. 
The last mentioned rule permits serv¬ 
ice on a managing or general agent, 
or any other agent authorized by ap¬ 
pointment or by law to receive serv¬ 
ice of process. The rule relating to- 
service upon a natural person is 
much more narrow and does not per¬ 
mit service on a managing or genera! 
agent, or any agent whatever except 
an agent authorized by appointment 
or by law to receive service of proc¬ 
ess.’’ 

U.S.—^Hardy v. O’Daniel, supra. 

56. U.S.—Fleming v. Malouf, D.C.N. 
Y., 7 F.R.D. 56. 

57. U.S.—Nelrbo Co. v. Bethlehem 
Shipbuilding Corp., ISr.Y., 60 S.Ct. 
163, 308 U.S. 165, 84 L.Ed. 167, 1-29 
A.L.R. 1437. 

Davis V. Smith, CA..Pa., 253 F. 
2d 286. 

58. D C.—Chrlstensson v. HogdaL 
199 F.2d 402, 91 U.S.App.D.C. 261. 
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is made for the service of summons or other like 
process upon any such defendant in an action 
brought in the courts of general jurisdiction of that 
state.® ^ 

In a class suit, service on one member of the 
class, who is representative of others, is sufficient to 
bring into court those who were associated with 
him. 60 

§ 200. Service on United States, Officer, or 
Agency 

In an action brought against the United States, or an 
officer or agency thereof, proper service of process is 
necessary to confer Jurisdiction on the federal court 
entertaining the action. 

Where suit is brought in the federal courts 
against the United States, or an officer or agency 
thereof, proper service of process is necessary to 
confer jurisdiction on the court.61 Under the Fed¬ 
eral Rtdes of Civil Procedure, Rule 4 (d) (4), 28 
U.S.C.A., to effect service against the United States, 
a copy of the summons and complaint must be 
delivered to the United States attorney for the dis¬ 
trict in which the action is brought or to an assistant 
or employee designated by the attorney, and a copy 
of the summons and complaint must be sent by reg¬ 
istered mail to the Attorney General of the United 
States, and in any action attacking the validity of 
an order of an officer or agency of the United States 


not made a party, a copy of the summons and com¬ 
plaint must also be sent by registered mail to such 
officer or agency.®^ 

Rule 4 (d) (5) governs service on an officer or 
agency of the United States, and under such Rule, 
service may be made only by serving the United 
States and by delivering a copy of the summons and 
complaint to the officer or agency; if the agency is 
a corporation the copy is to be delivered to an 
officer, a managing or general agent, or to any other 
agent authorized by appointment or by law to re¬ 
ceive service of process.® 3 Where government offi¬ 
cers are sued as private persons, compliance with 
this Rule is not required.®^ Also, in an action 
against an officer to enjoin the enforcement of reg¬ 
ulations where the attack is confined to the consti¬ 
tutionality of the officer's regulations rather than 
the statute under which they were promulgated, 
and to the manner in which regulations were being 
administered by named subordinates, compliance 
with the Rule pertaining to service on officers of 
the United States is not required, and the action may 
properly proceed under the Rule providing for serv¬ 
ice on individuals.®® 

Rule 4 (d) (S) relating to personal service on an 
officer of the United States requires personal service 
on the officer sued, and service on the United States 
Attorney or one of the official's subordinates is not 
sufficient to obtain jurisdiction over the official.®® 


69. Federal Rules of Civil Proce¬ 
dure. Rule 4 (d) (2). 

60. U.S.—^Tunstall v. Brotherhood of 
Lfocomotlve Firemen and Engine- 
men, C.CJ^.Va.. 148 P.2d 403. 

Griffin v. Illinois Cent. R. Co., 
D.C.I11., 88 F.Supp. 662. 

61. IT.S.—^Mission Beverage Co. v. 
Porter, D.C.N.T., 72 F.Supp. 668. 

Process in actions by or against the 
United States generally see Unit¬ 
ed States § 196. 

District of Columbia 

Congress having exclusive legisla¬ 
tive authority over District of Co¬ 
lumbia, method of service of proc¬ 
ess, provided for by federal statute in 
suit against such district, is exclu¬ 
sive, so as to preclude service on 
Delaware Secretary of State, who is 
not one of persons on whom federal 
statute provides that service may be 
made in such suits. 

U.S.—O’Toole V. U. S., D.C.Del.. 106 
F.Supp. 804, affirmed in part and re¬ 
versed in part on other grounds, C. 
A., 206 F.2d 912. 

62. U.S.—^Mission Beverage Co. v. 
Porter. D.C.N.T., 72 F.Supp. 668 
—Scientific Mfg. Co. v. Walker, 
D.C.Pa.. 40 F.Supp. 465. 


Senate committee 

The service of a summons and 
complaint on an alleged representa¬ 
tive of the senate appropriations 
committee and the senate investigat¬ 
ing committee on unemployment and 
relief was void as not meeting re- 
Quirements of Federal Rules of Civ¬ 
il Procedure. 

U.S,—Waterman v. Somervell, D.C.N. 
T., 34 F.Supp. 696. 

63. U.S.—Queens County Group of 
Sav. & Loan Ass’ns v. Home Loan 
Bank Bd,, D.C.N.Y., 104 F.Supp. 396 
—Mission Beverage Co. v. Porter, 
D.C.N.Y., 72 F.Supp. 668. 

Frost V. Ewing, D.C.Pa., 13 F.R. 
D. 432—Sun Life Assur. Co. of 
Canada v. McGrath, D.C.Ill., 13 F. 
R.D. 22—^Regina Cargo Airlines v. 
Civil Aeronautics Bd. of U. S., D. 
C.N.Y., 10 F.R.D. 628—Federal 

Landlords Committee v. Woods, D. 
C.N.Y., 9 F.R.D. 622—Klein v. 

Hines, D.C.Ill., 1 F.R.D. 649. 
Bailxoad Betiremeat Board 
Service of petition and summons 
on the Attorney General of the Unit¬ 
ed States without delivery of a copy 
thereof to members of United States 
Railroad Retirement Board, as re¬ 
quired by Federal Rules of Civil Pro¬ 
cedure, was Inadequate to give dls- 
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trict court Jurisdiction of suit to an¬ 
nul a final order of the board. 

U.S.—^Taylor v. Latimer, D.C.Mo., 47 
F.Supp. 236. 

64. U.S.—United Brick & Clay 

Workers of America v. Robinson 
Clay Product Co., D.C.Ohlo, 64 F. 
Supp. 872. 

65- U.S.—^Parker v. Lester, D.C.Cal., 
112 F.Supp. 433, reversed on other 
grounds, C.A., 227 P.2d 708—Par¬ 
ker V. Lester, D.C.Cal., 98 F.Supp. 
300, appeal dismissed, CA.., 191 F. 
2d 1020. 

66. U.S.—Mission Beverage Co. v. 
Porter, D.C.N.Y., 72 F.Supp. 668. 

Sun Life Assur. Co. of Canada 
V. McGrath, D.C.I11., 13 P.R.D. 22 
—^Regina Cargo Airlines v. Civil 
Aeronautics Bd. of U. S., D.C.N.Y., 
10 F.R.D. 628—^Federal Landlords 
Committee v. Woods, D.C.N.Y., 9 
F.R.D. 622. 

Administrator of Veterans Affairs 

(1) Where return of marshal 
showed that copy of summons and 
complaint were left at office of dis¬ 
trict attorney of the United States, 
for the Administrator of Veterans 
Affairs, the service of summons was 
insufficient, in view of Rule 4 (d) (6), 
requiring that, in an action against 
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Jurisdiction over individual members of a federal 
board is not obtained by service on the director or 
attorney for the board.®*^ 

§ 201. Service on State, Municipal Corpora¬ 
tion, or Other Governmental Body 
or Officer 

Under the Federal Rules of Civil Procedure, service 
of process on a state or municipal corporation or other 
governmental organization subject to suit is made by de¬ 
livering a copy of the summons and complaint to the 
chief executive officer or by service of process in the 
manner prescribed by state law. 

The Federal Rules of Civil Procedure, Rule 4 (d) 
(6), 28 U.S.C.A., control the method of serving 
process on a state or municipal corporation or other 
governmental organization subject to suit.®^ Serv¬ 
ice is to be made by delivering a copy of the sum¬ 
mons and of the complaint to the chief executive 
officer or by serving the summons and complaint in 
the manner prescribed by the law of the state for 
the service of summons or other like process.®® 
The words “that state” in Rule 4 (d) (6) refer to 
a state made a defendant in an action or to the 


state under the laws of which a municipal corpora¬ 
tion defendant was chartered or brought into ex¬ 
istence.*^® The Federal Rules of Civil Procedure 
make no provision whereby a municipal corpora¬ 
tion may be brought within the jurisdiction of a 
federal court sitting in a state other than the state 
of which the municipal corporation is a creature.''^ 

Where funds of a city are not subject to attach¬ 
ment, a service of process on the city by publica¬ 
tion, based on such attachment is without support 
and must be set aside.'^2 

§ 202. Service on Corporation or Association 

Under the Federal Rules of Civil Procedure, service 
of process is made on a corporation or association by 
delivering a copy of the summons and complaint to an 
officer, a managing or general agent, or any other agent 
authorized by appointment or by law to receive service 
of process. 

The Federal Rules of Civil Procedure, Rule 4 (d) 
(3), (7), 28 U.S.C.A., govern personal service of 
process on corporations and unincorporated associ¬ 
ations,*^® and process must be served on the person 


an officer of the United States, a copy 
of summons and complaint be deliv¬ 
ered to such officer. 

U.S.—Klein v. Hines, D.C.I11., 1 F.R. 
D. 649. 

(2) In declaratory Judgment ac¬ 
tion brought by veteran’s widow 
against Administrator of Veterans’ 
Affairs, where service was made by 
serving U. S. Attorney for the Dis¬ 
trict and by mailing copy of sum¬ 
mons to Attorney General in Wash¬ 
ington, service was Insufficient. 

U.S.—^Hoeffler v. Gray, D.C.Ohio, 11 
F.R.D. 204. 

67. U.S.—^Remington Rand v. Lind, 
D.C.N.T., 16 P.Supp. 666. 

National Kabor Belatlous Board and 
members 

(1) Service on a regional director 
or an attorney for the National La¬ 
bor Relations Board within district 
in which suit was brought, the dis¬ 
trict being other than District of 
Columbia, was not sufficient to bring 
the board into federal district court. 
U.S.—Olin Industries v. N. L. R. B., 

D.C.Mass., 72 F.Supp. 226—^Interna¬ 
tional Holders Union of North 
America v. National Labor Rela¬ 
tions Board, D.C.Pa., 26 F.Supp. 
423—Jamestown Veneer & Plywood j 
Corporation v. National Labor Re¬ 
lations Board, D.C.N.T., 13 F.Supp. 
405. 

(2) Jurisdiction over individual 

members of National Labor Rela¬ 
tions Board was not obtained by 
service on regional director or at¬ 
torney for board. j 


U.S.—^Remington Rand v. Lind, D.C. 
N.Y., 16 P.Supp. 666. 

(3) However, it was also held 
that service of subpoena on regional 
director of National Labor Relations 
Board and on attorney for such 
board was sufficient to bring mem¬ 
bers of National Labor Relations 
Board within Jurisdiction of court 
for purpose of restraint from per¬ 
formance of an unlawful act. 

U.S.—^Precision Castings Co. v. Bo¬ 
land, D.C.N.T., 13 P.Supp. 877, af¬ 
firmed, C.C.A., 86 P.2d 16. 

68. U.S.—U. S. V. Huff, D.C.Tex., 36 
F.Supp. 18. 

69. U.S.—U. S. V. Huff, supra. 

Water control and Improvement dis¬ 
trict 

<1) Under Federal Rule permitting 
service of summons on governmental 
organizations In the manner pre¬ 
scribed by state law, service of sum¬ 
mons on manager of water improve¬ 
ment district was insufficient in view 
of Texas statute reguiring all dis¬ 
tricts to be sued in name of the 
district by and through its board of 
directors, which requires service on 
the directors. 

U.S.—^U. S. V. Huff, supra. 

(2) Under Texas law, manager of 
water Improvement district, the af¬ 
fairs of which were controlled and 
governed by board of directors, was 
not the “chief executive officer” of 
the district, on whom service of 
process might be made. 

U.S.—^U. S. V. Huff, supra. 

(3) Service on the president of 
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the district would have been valid 
as service on the chief executive offi¬ 
cer. 

U.S.—U. S. V. Huff, supra. 

70. U.S.—Clark County, Nev. v. City 
of Los Angeles, Cal., D.C.Nev., 92 
F.Supp. 28. 

71. U.S.—Clark County, Nev., v. City 
of Los Angeles, Cal., supra. 

72- U.S.—^Murdoch v. City of As- 
bury Park, D.C.N.T., 48 P.Supp. 
18. 

73. U.S.—Cohen v. Physical Culture 
Shoe Co., Division of Orthopedic 
Shoes, D.C.N.T., 28 F.Supp. 679. 
Mode of service on foreign corpora¬ 
tions and associations see infra SS 
216-218. 

Unincorporated assoolatloxL 

(1) Words “unincorpojrated associ¬ 
ation,” as employed in Federal Rule 
and Virginia statute relating to ca¬ 
pacity to sue or be sued and method 
of serving process, denote a volun¬ 
tary group of persons Joined together 
by mutual consent for purpose of 
promoting some stated object and 
suggests an orgranized grroup made 
from persons who become members 
of the association voluntarily but 
subject to certain rules or by-laws. 
U.S.—Tonce v. Miners Memorial Hos¬ 
pital Ass’n, D.C.Va., 161 F.Supp. 
178. 

(2) The United Mine Workers of 
America Welfare and Retirement 
Fund is a trust and not an unincor¬ 
porated association in the sense con¬ 
templated. 
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■designated by the Rule.'^'* Service is made on such 
a defendant by delivering a copy of the summons 
and complaint to an officer, a managing or general 
agent, or any other agent authorized by appoint¬ 
ment or by law to receive service of processes The 
principal purpose of the Rule with respect to service 
on an agent of the corporation or association is to 
render it reasonably certain that the corporation 
will receive prompt and proper notice in an action 
against it;*^® and the rationale of the Rule is that 
service be accomplished on a representative so in¬ 
tegrated with the corporation that such person will 
Icnow what to do with the legal papers served on 
liim.'^'^ 


According to some authority, the Rule does not 
require that the delivery of process be accomplished 
during a face meeting with the person on whom 
service is to be effected but it has also been held 
that service on a corporation under Rule 4 (d) (3) 
cannot be made by leaving a copy at the usual place 
of abode of the officer or agent of the corporation 
as is permitted in serving an individual.*^9 Whether 
a person through whom a corporation is sought to 
be served may properly be termed its managing 
agent is to be determined by the character of the 
business transacted in the state, and if such busi¬ 
ness is so substantial as to render the corporation 
amenable to suit within the state, its principal agent 


XJ.S.—^Tonce v. Miners Memorial Hos¬ 
pital Ass’n, supra. 

decisions from other jurlsdlctloiis as 
controUiiLgr 

In determining validity of service 
•of process on agent of unincorpo¬ 
rated association, opinions from oth- 
-er Jurisdictions involving determina¬ 
tions of fact under varying circum¬ 
stances are not controlling. 

TD.C.—Operative Plasterers’ and Ce¬ 
ment Finishers’ International Ass’n 
of U. S. and Canada v. Case, 93 F. 
2d 66, 68 App.D.C. 43. 

■74- U.S.—Ozdoba v. Verney Bruns¬ 
wick Mills, Inc., D.C.N.Y., 162 F. 
Supp. 139. 

Ifo suhstitiite 

Liberal construction rule cannot be 
-utilized as a substitute for the plain 
legal requirements of the Federal 
Rule with respect to the manner in 
which service of process may be had 
on a corporation. 

tU-S.— U. S. V. Mollenhauer Labora¬ 
tories, Inc., C.A.Wis., 267 F.2d 260. 
.Actual status of person 

The actual status of the employee 
.governs irrespective of the particu¬ 
lar title that he may bear. 

XT.S.—Cohen v. Physical Culture Shoe 
Co., Division of Orthopedic Shoes, 
D.aN.Y.. 28 F.Supp. 679. 

■Sales representative 

A corporation’s “sales representa¬ 
tive” who was denominated a “gen¬ 
eral manager” for purposes of busi¬ 
ness negotiations, and as such ne¬ 
gotiated contract, was an “agent au¬ 
thorized by appointment” to receive 
•service of process, within federal 
court Rule authorizing service of 
process on him in action against the 
corporation on the contract. 

XJ-S.—Cohen v. Physical Culture Shoe 
Co., Division of Orthopedic Shoes, 
supra. 

VS. U.S.—^Dukes v. The N. W. Gokey, 
Inc., D.C.Pa., 158 F.Supp. 614— 
Haas V. Rancher Furniture Co., D. 
C.Ill., 166 F.Supp. 664—Farnsworth 
A Chambers Co. v. Sheet Metal 
Workers Intern. Ass’n, Local 49, 


D.C.N.M., 125 F.Supp. 830—Terry 
V. Adams, D.C.Tex., 90 F.Supp. 596, 
reversed on other grounds, C.A., 193 
F.2d 600, reversed on other 
grounds 73 S.Ct. 809, 346 US. 461, 
97 L.Ed. 1152, rehearing denied 73 
S.Ct. 1128, 345 U.S. 1003, 97 L.Ed. 
1408. 

Bard v. Bemidji Bottle Gas Co., 
D.CMlnn., 23 F.R.D. 299—Konink- 
lijke Luchtvaart MaatschapplJ N. 
V. v. Curtiss-Wright Corp., D.C-N. 
Y., 17 F.R.D. 49. 

Class action 

(1) Where alleged international 
representative of international un¬ 
ion, an unincorporated labor organi¬ 
zation, and alleged officers of local of 
international union could adequately 
represent members of defendant in¬ 
ternational, which had fifty thou¬ 
sand members, service of process on 
them was sufficient to confer juris¬ 
diction over International in class 
action, 

US.—Canuel v* Oskolan, D.C.R.I., 23 
F.R.D. 307. 

<2) Where provisions of state stat¬ 
ute with respect to service of proc¬ 
ess in action against unincorporated 
associations were procedural only 
and Federal Rule with respect to 
class actions was also procedural. 
Federal Rule would be given effect 
in action in federal court wherein 
jurisdiction was based on diversity 
of citizenship and existence of a con¬ 
troversy in required amount. 

U.S.—Canuel v. Oskolan, supra. 

(3) Representation of associations 
in class actions see supra § 79. 

Trustee in reorgaaizatiou 
While notice to an agent, who is 
bound to act thereon or communicate 
it to his principal in proper discharge 
of his duty as agent, is notice to 
principal, a trustee for railway com¬ 
pany in reorganization was not bound 
by service of summons, in federal 
court action against company for 
damages sustained in grade crossing 
accident, on company’s trainmaster 
at his office in district of venue. 
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U.S.—^Wagner v. New York, O. & W. 

Ry., D.C.Pa., 146 F.Supp. 926. 

Chief clerk 

Where process was served on chief 
clerk at a retail store owned by a 
sales corporation which was sep¬ 
arate from the defendant corporation 
although the same individual was 
secretary of the former and president 
of the latter, service of process was 
insufficient as not complying with the 
Federal Rules where the clerk was 
not an officer or employee of the de¬ 
fendant corporation nor was she au¬ 
thorized by it to receive service of 
process. 

U.S.—^U. S. V. Mollenhauer Labora¬ 
tories, Inc., C.A.Wis., 267 F.2d 260. 
78. U.S.—Jenkins v. Lykes Bros. S. 
S. Co., D.C.Pa., 48 F.Supp. 848. 

McCarthy v. Langston, D.C.Fla., 
23 P.R.D. 249. 

77. U.S.—^McCarthy v. Langston, su¬ 
pra. 

78. U.S.—^Koninklljke Luchtvaart 

Maatschappij N. V. v. Curtiss- 
Wright Corp., D.C.N.Y., 17 F.R.D. 
49. 

Process left with officer’s wife 
Where president of domestic corpo¬ 
ration maintained corporate office for 
service of process at his abode, and 
from all that appeared the corpora¬ 
tion was a closed corporation with 
the president the dominant factor, 
and summons and complaint in suit 
against corporation were left by mar¬ 
shal with president’s wife at his 
abode, and within twenty-four hours 
president telephoned deputy marshal 
acknowledging receipt of summons 
and complaint, there was valid serv¬ 
ice on an officer of the corporation 
within meaning of Federal Rule of 
Civil Procedure providing that serv¬ 
ice on a domestic corporation shall be 
made by delivering a copy of the 
summons and of the complaint to an 
officer. 

U.S.—^McCarthy v. Langston, D.C. 
Fla., 23 F.R.D. 249. 

79. U.S.—Bard v. Bemidji Bottle 
Gas Co.. D.C.Mlnn.. 23 F.R.D. 299. 
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in charge of activities within the state is its *'man- 
aging agent.” so 

As a general rule, service of process against a 
corporation on an officer or agent whose relation 
to plaintiff or the claim is such as to make it to his 
interest to suppress the fact of service is unauthor- 
ized.si However, in the absence of fraud or con¬ 
cealment service on an officer of defendant corpora¬ 
tion may be sufficient to give the court jurisdiction 
notwithstanding the officer served was also an of¬ 
ficer in plaintiff corporation.S2 One corporation 
may be an agent of another corporation, and service 
of process on the corporate agent will, if otherwise 
valid, constitute service on the principal corpora- 
tion.83 Service on an officer or agent of a sub¬ 
sidiary corporation may be insufficient to constitute 
service on the parent corporation where the books 
of the two corporations are kept separate,34 but un¬ 
der some circumstances the parent corporation will 
be regarded as properly served.^® Service on an 
individual as officer or agent of a labor union is 
sufficient service on the union but service on a 


local union which is a separate and autonomous 
legal entity from its parent union does not consti¬ 
tute service on the parent union.87 

Rule 4 (d) (3) authorizing service on a corpora¬ 
tion or association by delivery of a copy of the 
summons and complaint to an officer, a managing 
or general agent, or any other agent authorized by 
appointment or by law to receive service of process 
must be read in conjunction with Rule 4 (d) (7) 
which provides for an additional method by service 
in the manner prescribed by federal statute or by 
state statute for other like process in an action 
brought in the courts of general jurisdiction of a 
particular state.So, under Rule 4 (d) (7), a fed¬ 
eral court will look to the usual requirements of the 
state in which service is made to determine the 
manner of service, that is, the who, how, where, 
and when of such service,^^ Under such Rule, 
service in accordance with a statute of the United 
States is sufficient notwithstanding service was not 
effected in accordance with state law.®® 


80. U.S.—Krnach v. Electro Lift, 
Inc., D.C.Ohio, 13 P.R.D. 131. 

Held or ^'fiTeneral” afifent 

U.S.—^Worthington v. Commodity 

Credit Corp„ D.C.N.C., 167 P.Supp. 
497, reversed on other grounds, C. 
A., 263 P.2d 178. 

Agency held not shown 
XJ.s.—Kelly v. U. S. Steel Corp., D.C. 
Pa., 170 P.Supp. 649. 

81. U.S.—^Bishop V, Everson Mfg. 
Co., D.C.N.T., 50 P.Supp. 792. 

82. U.S.—Sheehan v. Municipal Light 
& Power Co., D.C.N.T., 64 P.Supp. 
169, affirmed, C.C.A,, 151 P.2d 66. 

83. U.S.—Dolce v. Atchison, T. & S. 
P. Ry. Co., D.C.Mlch., 23 P.R.D, 240. 

84. U.S.—Port Wayne Corrugated 
Paper Co. v. Anchor Hocking Glass 
Corporation, D.C.Pa., 31 P.Supp. 403. 

85. Merger 

Where, prior to service of process 
in personal injury action against sub¬ 
sidiary, parent corporation, which 
owned all outstanding stock of sub¬ 
sidiary, merged its subsidiary into 
parent company without surrendering 
the certificate of authority issued by 
Secretary of Commonwealth of Penn¬ 
sylvania to subsidiary, parent cor¬ 
poration could not claim prejudice 
by fact that service of summons and 
complaint was made on parent com¬ 
pany’s transportation superintendent 
under mistaken impression that such 
superintendent was subsidiary’s em¬ 
ployee. 

U.S.—Longsdorf v. Pennsylvania 

Greyhound Lines, Inc., D.C.Pa., 148 
P.Supp. 476. 

86. U.S.—Farnsworth & Chambers 
Co. V. Sheet Metal Workers Intern. 
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Ass’n, Local 49, D.C.N.M., 125 P. 
Supp. 830. 

Underwood v. Maloney, D.C.Pa., 
14 P.R.D. 222—^Isbrandtsen Co. v. 
National Marine Engineers* Bene¬ 
ficial Ass’n. D.C.N.T., 9 P.R.D. 641. 
D.C.—^U. S. V. Brotherhood of Loco¬ 
motive Engineers, D.C., 79 P.Supp. 
486, certiorari denied 69 S.Ct. 137, 
336 U.S. 867, 93 L.Ed. 412, and 
cause remanded on other grounds 
174 F.2d 160, 86 U.S.App.D.C. 417, 
certiorari denied 70 S.Ct. 140, 338 
U.S. 872, 94 L.Ed. 535. 

Bepxesentative capacity 

(1) In action by an attorney for 
services rendered, against the mem¬ 
bers of a trade-union, service on a 
named person, personally, constituted 
a service on that person in his repre¬ 
sentative capacity as president of the 
union as well as his individual capac¬ 
ity, where caption of complaint and 
allegations showed that person serv¬ 
ed with process was a representative 
of the union, that plaintiff was pri¬ 
marily interested in the person serv¬ 
ed in his representative capacity, and 
that plaintiff Intended service on him 
in his representative capacity. 

U.S.—^Malamey v. Upholsterers’ In¬ 
tern. Union of North America, D.C. 
Pa., 7 r.R.D, 403. 

(2) Where complaint named the 
union, a specified individual as presi¬ 
dent, John Doe as treasurer, and all 
persons constituting general execu¬ 
tive board of the union, individually 
and representing all members of the 
union, service of process on the spec¬ 
ified individual as president was serv¬ 
ice sufficient as against John Doe, 
as treasurer, and all persons constl- 
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tuting the general executive board 
of the union Individually and repre¬ 
senting all members of the union, 
since it could reasonably be assumed 
that the person, on whom service was 
had, notified not only the other de¬ 
fendants named in the complaint, but 
all other members of the class of un¬ 
ion members. 

U.S.—^Malarney v. Upholsterers’ In¬ 
tern. Union of North America, su¬ 
pra. 

(3) Where president of internation¬ 
al union had invoked supervision 
over affairs of local union in Penn¬ 
sylvania under authority vested in 
him as president, service of sum¬ 
mons on deputy, appointed by presi¬ 
dent to administer affairs of local, 
constituted valid service on presi¬ 
dent as representative of internation¬ 
al union for purposes of class action 
against international union, notwith¬ 
standing provision of constitution of 
international union prohibiting ac¬ 
ceptance of service on behalf of any 
general officer. 

U.S.—^Underwood v. Maloney, D.CPa., 
14 P.R.D. 222. 

87. U.S.—^Farnsworth & Chambers 
Co. V. Sheet Metal Workers Intern. 
Ass’n, Local 49, D.CN.M., 125 F. 
Supp. 830. 

88. U.S.—^Isbrandtsen Co. v. Nation¬ 
al Marine Engineers* Beneficial 
Ass’n, D.C.N.Y., 9 P.R.D. 541. 

89. U.S.—^Kenny v. Alaska Airlines, 
D.C.Cal., 132 P.Supp. 838. 

90. U.S.—Wilson & Co. V. United 
Packinghouse Workers of America, 
D.C.N.T., 83 P.Supp. 162. 
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§ 203. Service on Partnership 

Personal service of process on a partnership Is made 
by serving a managing or general agent, or any other 
agent authorized by appointment or by law to receive 
service of process. 

Personal service of process on a partnership must 
be in accordance with the provisions of the Federal 
Rules of Civil Procedure, Rule 4 (d) (3), (7), 28 
U.S.C.A.91 Under such Rule, a partnership may be 
served by serving a managing or general agent, or 


any other agent authorized by appointment or by 
law to receive service of process.^^ Service on one 
of the partners brings the partnership and partner¬ 
ship assets before the court.93 

Under the practice prevailing prior to the adop¬ 
tion of the Federal Rules of Civil Procedure, the 
mode of service of process on a partnership, in a 
suit in equity, was governed by the federal Equity 
Rules. 


3. Nonresidents and Absentees In General 


§ 204. In General 

In order for a federal district court to assume Juris¬ 
diction over a nonresident, there must be actual or con¬ 
structive service of process on him in accordance with 
the provisions of the Federal Rules of Civil Procedure; 
and, under such Rules, substituted service may be made 
on a nonresident or absent defendant In the manner pre¬ 
scribed by any statute of the United States or order of 
court made under authority of such statute. 

There must be actual or constructive service of 
process on a nonresident, in accordance with the 
provisions of the Federal Rules of Civil Procedure, 
in order for a federal district court to assume ju¬ 
risdiction over him.35 Ordinarily, in the absence 
of statutory authority therefor, a federal court is 
without power to issue process running beyond the 
limits of the district or state, and personal service 
of process on a nonresident or absentee outside such 
territorial limits is void, as discussed infra § 207; 
but under a specific provision of the Federal Rules 
of Civil Procedure, service may be had on nonresi¬ 
dents to the extent that it is validly provided for by 


state statute, as considered infra § 205. Also, as 
discussed infra § 206, a nonresident found within 
the district or state of suit may effectively be served 
therein; and under a provision of federal statute, 
certain proceedings involving claims to property lo¬ 
cated within the district of suit may be instituted 
by constructive service on a nonresident or absent 
defendant, as discussed infra § 210. 

Service other than personal service on a party not 
an inhabitant of or found within the state, is 
provided for by Federal Rules of Civil Procedure, 
Rule 4 (e), 28 U.S.C.A. Such Rule, with respect to 
nonresident or absent defendants, permits substi¬ 
tuted service under the circumstances and in the 
manner prescribed by any statute of the United 
States or order of court made under authority of 
such statute.^ 6 However, this Rule is not to be con¬ 
strued to extend or limit the jurisdiction of the fed¬ 
eral district courts or the venue of actions therein 
as prescribed by the Judicial Code,97 and it is to be 


81. U.S.—^Western Mut. Fire Ins. Co. 
V. Lamson Bros. & Co., D.C.Iowa, 
42 F.Supp. 1007. 

Changes in personnel of partner¬ 
ship did not affect validity of service 
of process on manager of agency or 
office of partnership in state on the¬ 
ory that state statute reauired serv¬ 
ice on partnership in existence when 
cause of action arose, where statute 
Included not only actions growing 
out of business of agency, but also 
actions connected with business there¬ 
of. 

U.S.—^Western Mut. Fire Ins. Co. v. 
Lamson Bros. & Co., supra. 

92. U.S.—^Bowles v. Marx Hide & 
Tallow Co., D.C.Ky., 4 F.R.D. 297. 

93. U.S.—^Newman v. Corbman, D.C. 
Pa., 47 F.Supp. 1021. 

Bowles v. Marx Hide & Tallow 
Co.. D.C.Ky., 4 F.R.D. 297. 
Application of state law 

Under Federal Rule authorizing 
service of process on a defendant 
partnership in manner prescribed by 
state law, and Pennsylvania civil pro¬ 


cedure rule making service on a part¬ 
nership firm equivalent to service on 
every partner, service of process on 
one of partners was suflElcient service 
on partnership as an entity and on 
Individual members thereof. 

U.S.—^Darby v. Philadelphia Transp. 
Co., D.C.Pa., 73 F.Supp. 622. 

94. U.S.—^Franz v. Franz, C.C.A.Mo., 
16 F.2d 797. 

95. U.S.—Smith v. Ford Gum & 
Mach. Co., C.A.Ga., 212 F.2d 681. 

Acknowledgment of service 
Fact that service on nonresident 
defendants was by acknowledgment 
of service by each of such defend¬ 
ants would not affect validity of the 
service. 

U.S.—International Union of Mine, 
Mill and Smelter Workers v. Ten¬ 
nessee Copper Co., P.C.Tenn., 31 
F.Supp. 1016. 

96. U.S.—U. S. V. Rockhill, D.C.Or., 
9 F.R.D, 696—O’Brien v. Richtarslc, 
D.C.N.T., 2 F.R.D. 42. 

Scope of Bnle 4 (e) 

“Seemingly Rule 4 (e) was intend- 
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ed to apply to suits in rem and suits 
where special statutes authorized an 
action against a noninhabitant.’’ 

U.S.—O’Brien v. Richtarsic, supra. 

State statutory provisions held inap¬ 
plicable 

Provisions of N'.T.Civ.Pract.Act are 
inapplicable in effecting service of 
ancillary process without such state 
on nonresident third-party defendant 
in action pending in federal court 
of district in such state, although 
federal statutes prescribe no method 
for effecting such service, as such 
act contains no provision authorizing 
service of summons outside state ex¬ 
cept on court order, and judgment 
obtained on service granted on such 
order is enforceable only against 
property held in state. 

U.S.—O’Brien v. Richtarsic, supra. 

97, U.S.—^Felgemaker v. Ocean Acci¬ 
dent & Guarantee Corporation, D. 
C.Ohlo, 47 F.Supp. 660. 

Territorial jurisdiction and venue 
generally see Federal Courts §§16- 
26. 
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read in its proper relationship with Rule 4 (f) pro¬ 
viding for the territorial limits of effective service, 
as applying to suits in rem and suits where special 
statutes authorize an action against a noninhabit- 
ant.®s So, the Rule does not authorize the court 
in an original or independent action, in the absence 
of a federal statute, to make an order for service 
on a party not an inhabitant of, or found within, 
the state.99 

Under Rule 4 (e), the mere fact that a statute 
permits service outside the state in which suit is 
brought does not preclude a court order for such 
service.^ However, the court will not order sum¬ 
mons to be issued outside the state, under this Rule, 
unless there is an exact showing by affidavit of the 
necessary facts founding the right to service; and 
a petition that process issue for service of summons 
at a specified street address and city outside the 
state is not sufficient.^ The court may inquire as to 
whether jurisdiction is well founded before making 
an order for service of summons on defendant out¬ 
side the state.3 

Where a proceeding is in personam, constructive 
service on a nonresident is ineffectual to give the 
court personal jurisdiction over the defendant.'^ 
Service by publication is not good in actions in 
personam on nonresidents not found within the ju¬ 
risdiction unless property of the party within the 
jurisdiction is the subject of attachment.^ 

§ 205. Service Authorized by State Law 

Under the Federal Rules of Civil Procedure, service 
may be had on nonresidents to the extent that It is validly 
provided for by state statute. 

98- U.S.—Szabo v. Keeshin Motor 
Exp. Co., D.C.Ohio, 9 F.R.D. 492. 

99. U.S.—^Kleinschmidt v. Kleln- 
schmldt Laboratories, D.C.Ill., 89 
P.Supp. 869. 

Szabo V. Keeshln Motor Exp. Co., 

D.C.Ohio, 9 P.R.D. 492—Thompson 
v. Temple Cotton Oil Co., D.C.Ark., 

2 F.R.D. 373. 

1. U.S.—U. S. V. Rockhill, D.C.Or., 

9 F.R.D. 696. 

2. U.S.—U. S. V. Rockhill, D.C.Or., 

9 F.R.D. 696. 

Affidavits held sufficient 
U.S.—U. S. V. 

3. U.S.—^U. S. V. Rockhill, supra. 

4. U.S.—Barnes v. Keeney, D.C.Ala., 

162 F.Supp. 85. 

6. D.C.—^Indemnity Ins. Co. of North 
America v. Smoot, 162 P.2d 667, 80 
U.S.APP.D.C. 287, 163 A.L.R. 498, 
certiorari denied 66 S.Ct. 981, 328 
U.S. 836, 90 L.Ed. 1611. 

6. U.S.—Giffin V. Ensign, C.A.PaH, 

234 F.2d 307. 


Under Federal Rules of Civil Procedure, Rule 
4 (d) (7), 28 U.S.C.A., permitting service **in the 
manner prescribed by the law of the state in which 
the service is made for the service of summons or 
like process,” service may be had on nonresidents 
to the extent that it is validly provided for by state 
statute,^ as under a provision authorizing service 
on a state officerand Rule 4 (f) restricting the 
territorial limits of effective service does not limit 
the effect of Rule 4 (d) (7) relating to service in 
accordance with state law.8 So, the validity of 
service on a nonresident through the service of 
process on a statutory agent may depend on the 
applicability of the state statute authorizing service 
by such means,® and where the state statute does 
not authorize service in the manner attempted, 
there has been no valid service in accordance with 
the requirements of the provisions of Rule 4 (d) (7) 
of the Federal Rules of Civil Procedure.^® Service 
on the Secretary of State of the state in which the 
suit is brought, as agent of a nonresident defendant, 
not authorized by the statute of the state is inef- 
fective.^i Substituted service on nonresidents may 
be made by an officer other than the one designated 
by state law.^^ 

Constructive service of process on a nonresident 
may be sufficient where the nonresident is within 
the terms of a statute providing for substituted 
service of summons on a nonresident natural person 
doing business in the state.^® Effective service of 
process on an agent may depend on whether the 
nonresident may be considered as doing business 
within the state through such agent.^^ A state 

pointed Secretary of State agent of 
nonresident on whom process may 
be served. 

U.S.—Forsgren v. Glllioz, D.C.Ark., 
110 F.Supp. 647. 

Service held IxLvalld 
U.S.--Morgan v. Heckle, D.C.Ill., 171 
F.Supp. 482. 

10. U.S.—^Impoco V. Lauro, D.C. 
Mass., 16 F.R.D. 622. 

11. U.S.—Smith V. Ford Gum & 
Mach. Co., C.A.Ga., 212 F.2d 681. 

12. U.S.—^Weisler v. Matta, D.C.Pa., 
95 P.Supp. 162. 

13. U.S.—^Deutsch v. Hoge, C.C.A. 
N.T., 146 F.2d 201, certiorari denied 
66 S.Ct. 1088, 325 U.S. 852, 89 L.Ed. 
1972. 

Super Products Corp. v. Parkin, D.C. 
N.T., 20 F.R.D. 377. 

14. U.S.—^Petroleum Financial Corp. 
V. Stone, D.C.N T., Ill F.Supp. 351. 

A fixLanoial agent may be appoint¬ 
ed by a nonresident landlord to pay 
a debt or collect rents without being 
constituted an agent on whom proc¬ 
ess may be served. 


Rockhill, supra. 


Tortious act 

When nonresident comes into a 
state, if valid laws of state provide 
that for any tortious act committed 
while in state, on suit being filed per¬ 
sonal service of summons together 
with a copy of complaint shall be 
sufficient for courts of state to pro¬ 
ceed against him even though a non¬ 
resident, he is amenable to that law. 
U.S.—Star V. Rogalny, D.C.I11., 162 
F.Supp. 181. 

7- U.S.—Giffin V. Ensign, D.C.Pa., 16 
P,R.D. 200. 

8. U.S.—Giffin V. Ensign, C.A.Pa., 
234 P.2d 307, 

9. Action for breach of contract 
Since no federal statute provides 

for service of process in action 
against nonresident for breach of 
contract, validity of service in ac¬ 
tion in federal district court in Ar¬ 
kansas depended on applicability of 
Arkansas statute providing for serv¬ 
ice of process in civil suits on non¬ 
residents and providing that any 
nonresident doing business in Ar¬ 
kansas shall be deemed to have ap- 
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statute providing for service by publication on non¬ 
residents in a suit relating to property within the 
state is not unreasonable and hence is binding on 
the federal court.^^ 

§ 206. Nonresident Found within District or 
State of Suit 

A nonresident found within the district or state of 
suit may effectively be served therein. 

As a general rule, a nonresident found within 
the district or state of suit may effectively be served 
therein,unless he is entitled to a claim of privi¬ 
lege or exemption, as considered supra § 193. 
However, personal service is void if obtained by in¬ 
veigling or enticing the person to be served into the 
territorial jurisdiction of the court by means of 
fraud and deceit, actual or legal, or by trick or de- 
vice.^*^ Service on a federal prisoner is not invalid 
on the ground that he had been illegally detained 
and thus was in the position of a person who had 


been lured into a jurisdiction by fraud and served 
with process.18 

§ 207. Service outside District of Suit 

a. In general 

b. Service within or without state 

a. In General 

Unless authorized by statute, the process of a federal 
district court may not run or be served outside the terri¬ 
torial limits of the district. 

As a general rule, the process of a federal dis¬ 
trict court is coextensive with its territorial limits.^^ 
In the absence of statutory authority the court is 
without power to issue process running beyond the 
limits of the district service of process outside 
the district is void.^i 

In the absence of a statute authorizing service 
of process outside the district, personal jurisdiction 
of defendant must be based on service of process 
on defendant within the district^^ or on his general 


U.S.—Glllentine v. Illinois Wesleyan 
University, C.A.Mias., 194 F.2d 970. 

Stifflclenoy of servloe of notice under 
Equity Bnle 

Service of notice of application 
for temporary injunction on attor¬ 
neys for nonresident defendants, not 
served with process, was sufficient 
under Equity Rules, Rule 73. 

U.S.—^Franz v. Franz, C.C.A.Mo., 15 F. 
2d 797. 

15. U.S.—Blauner v. Hlrsch, C.C.A, 
Ohio, 57 F.2d 114. 

16. U.S.—Sylvanla Industrial Corpo¬ 
ration V. Lilienfeld’s Estate, C.C.A. 
Va., 132 F.2d 887, 146 A.L.R. 612 
—Schwarz v. Artcraft Silk Hosiery 
Mills, C.CA.JN'.T., 110 F.2d 465. 

O’Donnell v. Slade, D.C.Pa., 5 F. 
Supp. 265. 

17. |U.S.—Oliver v. Cruson, D.C. 
Mont., 153 F.Supp. 74. 

rraizd held not shown 
U.S.—Schwarz v. Artcraft Silk Ho¬ 
siery Mills, C.C.A.N.y., 110 F.2d 
465. 

18. U.S.—U. S. V. Costello, C.A.N.T., 
222 F.2d 656, certiorari denied 76 
S.Ct. 62, 350 U.S. 847, 100 L.Ed. 
756. 

19. U.S.—Sartor v. Arkansas Natur¬ 
al Gas Co., D.C.La., 7 F.Supp. 1016. 

Territorial limits of jurisdiction see 
Federal Courts § 16. 

Service within territorial limits held 
valid 

U.S.—U. S. V. Reid, D.C,Ark., 104 F. 
Supp. 260. 

20. U.S.—^Employees Reinsurance 
Corporation v. Bryant, Tex., 67 S.Ct. 
273, 299 U.S. 374, 81 L.Ed. 289. 

Fettig Canning Co. v. Steckler, 
C.A.Ind., 188 F.2d 716, certiorari 
denied 71 S.Ct. 1019, 341 U.S. 961, 
95 Ij.Ed. 1373—^Motoshaver, Inc., v. 


Schick Dry Shaver, C.CA.Cal., 100 
F.2d 236—Klaber v. Maryland Cas¬ 
ualty Co., C.C.A.Neb., 69 F.2d 934, 
106 A.L.R. 617. 

Insull V. New York World-Tele¬ 
gram Corp., D.C.I11., 172 F.Supp. 
615—U. S. V. Krasnov, D.C.Pa., 109 
F.Supp. 143—^Felgemaker v. Ocean 
Accident & Guarantee Corporation, 
D.C.Ohio, 47 F.Supp. 660—^Konce- 
wlcz V. Bast Liverpool City Hos¬ 
pital, D.C.Pa., 31 F.Supp. 122— 
Farmers Union Supply Co. v. Colo- 
j rado & Southern Ry. Co., D.C.Tex., 
26 F.Supp. 923—^Junk v. R. J. Reyn¬ 
olds Tobacco Co., D.C.Va., 24 F. 
Supp. 716—^U. S. V. Parson, D.C. 
Cal., 22 F.Supp. 149—^Jamestown 
Veneer & Plywood Corporation v. 
National Labor Relations Board, 
D.C.N.T., 13 F.Supp. 405—Adair v. 
Employers* Reinsurance Corpora¬ 
tion, D.C.Tex., 10 F.Supp. 726— 
Wheeler v. Farley, D.C.Cal., 7 F. 
Supp. 433, appeal dismissed 66 S. 
Ct. 144, 293 U.S. 626. 79 L.Ed. 637. 

Creager v, P. F. Collier & Son 
Co., D.C.Tex., 36 P.2d 781—Sugar- 
man Iron & Metal Co. v. Morse 
Bros. Machinery & Supply Co., D.C. 
Nev., 19 P.2d 689—^Brown v. Texas 
& P. Ry. Co., D.C.La., 18 F.2d 677— 
Haskell v. Aluminum Co. of Ameri¬ 
ca, D.C.Mass., 14 F.2d 864. 

Angelone v. Monahan, D.C.R.I., 
9 P.R.D. 313—O’Brien v, Richtar- 
sic, D.C.N.T., 2 F.R.D. 42. 

26 C.J. p 811 note 99 [b]. 

Process as limited to territorial ju¬ 
risdiction of court generally see 
Process § 8. 

Delivery of copy 

Jurisdiction of court normally does 
not extend beyond its territorial lim¬ 
its, and when delivery of copy of 
summons and of complaint is called 
for, such delivery must be made, 
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normally at least, within such ter¬ 
ritorial limits. 

U.S.—Henry L. Crowley & Co. v. R. 
F. C., D.C.N.J., 14 F.RD. 460. 

21. U S.—^Munter v. Weil Corset Co., 
Conn., 43 S.Ct. 347, 261 U.S. 276, 67 
L.Ed. 652. 

J. E, Petty & Co. V. Dock Con¬ 
tractor Co., C.C.A.Pa., 283 F. 341. 

Romaine v. Union Ins. Co., C.C. 
Tenn., 28 F. 626. 

Bar's Leaks Western, Inc. v. Pol¬ 
lock, D.C.Cal., 148 F.Supp. 710— 
Andrews v. Andrews & Andrews, 
D.C.N.T., 42 F.Supp. 6—Stitzel-Wel- 
ler Distillery v. Norman, D.C.Ky., 
39 F.Supp. 182—^International Union 
of Mine, Mill and Smelter Work¬ 
ers V. Tennessee Copper Co., D.C. 
Tenn., 31 F.Supp. 1016—Carby v. 
Greco, D.C.Ky., 31 F.Supp. 251— 
New York Indemnity Co. v. Ras- 
musson, D.C.Tex., 1 F.Supp. 166. 

Gioia V. Clyde S. S. Co., D.C.N.Y., 
3 F.2d 822. 

Pasternack v. Dalo, D.C.Pa., 17 
P.R.D. 420—^Barnhart v. John B. 
Rogers Producing Co., D.C.Pa., 9 
F.R.D. 690. 

22, U.S.—^Robertson v. Railroad La¬ 
bor Board, Ill., 46 S.Ct. 621, 268 
U.S. 619, 69 L.Ed. 1119. 

Hanes Supply Co. v. Valley Evap¬ 
orating Co., C.A.Ga., 261 P.2d 29— 
Shapiro v. Bonanza Hotel Co., C.A. 
Nev., 186 F.2d 777—Humble Oil & 
Refining Co. v. Eighth Regional 
War Labor Board, C.C.A.Tex., 145 
F.2d 462, certiorari denied 66 S.Ct. 
1677, 325 U.S. 883. 89 L.Ed. 1998— 
Klaber v. Maryland Casualty Co., 
C.C.A,Neb., 69 F.2d 934, 106 A.L.R. 
617—McCall Co. V. Bladworth, C.C. 
A.Conn., 290 F. 365. 

Brown v. Hughes, D.C.Pa., 136 F. 
Supp. 66—^Harris v. Deere & Co., 



35A C.J.S. 


FEDERAL CIVIL PROCEDURE § 207 


appearance.23 Although a district court may ac¬ 
quire personal jurisdiction over a nonresident with¬ 
out personal service of process on him where he is 
deemed to have consented thereto,a finding of 
consent on the part of a nonresident defendant to 
be sued in the federal court has to carry with it 
consent to be sued in conformity with federal regu¬ 
lations governing jurisdiction, venue, and procedure 
of the federal courts.^s 


Congress may authorize a federal district court 
to issue process beyond the territorial limits of the 
district,2 3 and such statutes, being remedial in na¬ 
ture, should receive a liberal construction.^? In 
instances authorized by act of congress, process of 
a federal district court may run beyond the ter¬ 
ritorial limits of the district or state and may be 
served in other districts so as to obtain personal 
jurisdiction of the defendant ;28 in such cases the 


D.C.N.C., 128 P.Supp. 799, affirmed, 
C.A., 223 P.2d 161—U. S. V. Kras¬ 
nov, D.C.Pa., 109 F.Supp. 143— 
Grapette Co. v. Grapette Bottling 
Co., D.C.Puerto Rico, 102 F.Supp, 
517—Johnson v. Scarborough, D.C. 
Tex., 88 F.Supp. 623—^Lumbermens 
Mut. Cas. Co. V. Mohr, D.C.Tex., 87 
F.Supp. 727—^National Elec. Service 
Corp. V. Acton, D.C.N.Y., 69 F.Supp. 
637—^Andrews v. Andrews & An¬ 
drews, D.C.N.T., 42 F.Supp. 6— 
Jamestown Veneer & Plywood Cor¬ 
poration V. National Labor Rela¬ 
tions Board, D.C.N.T., 13 F.Supp. 
405—^Adair v. Employers* Reinsur¬ 
ance Corporation, D.C.Tex., 10 F. 
Supp. 725—^Wilson v. Await, D.C. 
Pa., 2 P.Supp. 466. 

De Dood V. Pullman Co., D.C.N. 

T., 63 F.2d 95, affirmed, C.C.A., 67 
P.2d 171—^Lukosewlcz v. Philadel¬ 
phia & Reading Coal & Iron Co., D, 
C.N.T., 232 P, 292. 

26 C.J. p 706 note 89 [b]. 

Xiocal snit 

United States district court was 
without power to acQuire jurisdic¬ 
tion over the persons of nonresident 
defendants in local suit. 

U.S.—Perdig Oil Co. v. Wilson, C.C.A. 

Wyo., 91 P.2d 857. 

Authority to issue summons 
Action may not be brought in fed¬ 
eral court in district where there is 
no general Jurisdiction even though 
there is special venue Jurisdiction 
unless defendant can be subjected in 
that district to personal service of 
summons from court where suit is 
pending, and this can be accom¬ 
plished only where there is author¬ 
ity of court to issue summons to be 
served. 

U.S.—Mitchell V. Gundlach, D.C.Md., 
136 F.Supp. 169. 

23. U.S.—Employers Reinsurance 
Corporation v, Bryant, Tex., 67 S. 
Ct. 273, 299 U.S. 374, 81 L.Ed. 289. 

Grapette Co. v. Grapette Bottling 
Co., D.C.Puerto Rico, 102 F.Supp. 
617. 

Appearances see infra §§ 242—246. 

24. U.S.—O’Donnell v. Slade, D.C. 
Pa., 6 P.Supp. 266. 

ProteotloiL of local property rights 
Outside individuals, corporations, 
or administrative agencies entering 
a state and judicial district and in¬ 
vading the property rights of Its, 


residents thereby submit themselves 
to the Jurisdiction of the local dis¬ 
trict court so as to become amen¬ 
able to its processes, at least to the 
extent reaulsite for protection of lo¬ 
cal property rights. 

U.S.—^Dartmouth Woolen Mills v. My¬ 
ers, D C.N.H., 15 F.Supp. 751. 

25. U.S.—Super Products Corp. v. 
Parkin, D.C.N.Y., 20 F.R.D. 377. 

26. U.S.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
Chicago, R. I. & P. Ry. Co, Ill., 
65 S.Ct. 695, 294 U.S. 648, 79 L. 
Ed. 1110—^Eastman Kodak Co. of 
New York v. Southern Photo Mate¬ 
rials Co., Ga., 47 S.Ct. 400, 273 U.S. 
369, 71 L.Ed. 684. 

U. S. v. Tacoma Oriental S. S. 
Co., C.CA..Wash., 86 P.2d 363. 

Bowles V. Edwards Mfg. Co., D. 
C.N.Y., 67 P.Supp. 887—^Metropoli¬ 
tan Life Ins. Co. v. Skov, D.C Or., 
45 F.Supp. 140—^Interstate Com¬ 
merce Commission v. A, W. Stickle 
& Co., D.C.Okl., 36 P.Supp. 782— 
Farmers Union Supply Co. v. Colo¬ 
rado & Southern Ry. Co., D.C.Tex., 
25 P.Supp. 923. 

Haskell v. Aluminum Co. of 
America, D.C.Mass., 14 F.2d 864. 

Scott V. Southeastern Greyhound 
Lines, D.C.Ohio, 5 F.R.D. 11. 

Entire United States 

(1) Congress may lawfully provide 
that process of every district court 
shall run into every part of the Unit¬ 
ed States. 

U.S.—Robertson v. Railroad Labor 
Board, Ill., 45 S.Ct. 621, 268 U.S. 
619, 69 L.Ed. 1119. 

Hanes Supply Co. v. Valley Evap¬ 
orating Co., C.A.Ga., 261 F.2d 29 
—^Blank v. Bitker, C.C.A.I11., 136 P. 
2d 962—^Howard v. U. S. ex rel. 
Alexander, C.C.A.Kan., 126 F.2d 667, 
certiorari denied 62 S.Ct. 1297, 316 
U.S. 699, 86 D.Ed. 1768. 

U. S., for Use and Benefit of 
Johnson, v. Morley Const. Co., D. 
C.N.Y., 17 P.Supp. 373, modified on 
other grounds, C.C.A., U. S. ex rel. 
Johnson v. Morley Const. Co., 98 
P.2d 781, certiorari denied Mary¬ 
land Casualty Co. v. U. S. for Use 
and Benefit of Bta.rrington, 69 S.Ct. 
244, 305 U.S. 661, 83 L.Ed. 421. 

U. S. V. Palmer, D.C.Mass., 18 P. 
2d 997. 

(2) Where Jurisdiction is special¬ 
ly vested in a district court. Its proc¬ 
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ess may be served anywhere in the 
country. 

U.S.—^National Fire Ins. Co. v. San¬ 
ders, C,C.A.Tex., 38 P.2d 212. 
ZiegislatTire of state is without 
power to authorize federal district 
courts to serve their process beyond 
the limits which congress has pre¬ 
scribed. 

U.S.—J. E. Petty & Co. v. Dock Con¬ 
tractor Co., D.C.Pa., 283 F. 338, af¬ 
firmed, C.C.A., 283 F. 341. 

27. U.S.—^U. S. V. Chase Securities 
Corporation, C.C.A.Mass., 24 P.2d 
600, certiorari denied Chase Se¬ 
curities Corporation v. U. S., 48 S. 
Ct. 561, 277 U.S. 600, 72 L.Ed. 1008. 

28. U.S.—A. W. Stickle & Co. v. In¬ 
terstate Commerce Commission, C. 
CA-Okl., 128 F.2d 155, certiorari 
denied 63 S.Ct 46, 317 U.S. 650, 87 
L.Ed. 523, order withheld 63 S.Ct. 
67, rehearing denied 63 S.Ct. 164, 
317 U.S. 707, 87 L.Ed. 664—Carter 

V. Powell, C.C.A.Fla, 104 P.2d 428, 
rehearing denied 104 P.2d 1012, cer¬ 
tiorari denied 60 S.Ct 173, 308 U.S. 
611, 84 L.Ed. 611—U. S. v. Chase 
Securities Corporation, C.C.A.Mass., 
24 P.2d 500, certiorari denied Chase 
Securities Corporation v. U. S., 48 
set 661, 277 U.S. 600, 72 L.Ed. 
1008. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.Y., 168 P.Supp. 
153—^Isbrandtsen-Moller Co. v. U. 
S., D C.N.Y., 14 P.Supp. 407, affirm¬ 
ed 57 S.Ct 407, 300 U.S. 139, 81 L. 
Ed. 562—^U. S. to Use of American 
Tar Products Co. v. Severin, D.C. 
Pa., 6 P.Supp. 764. 

Collings V. Bush Mfg. Co., D.C. 
N.Y., 19 P.R.D 297. 

Particular proceedings in which serv¬ 
ice outside of district permitted see 
infra §§ 209-211. 

Zntexpleader 

Under statute relating to bills of 
interpleader by insurance companies, 
personal service on claimants in 
Washington of process of federal 
district court in Oregon by federal 
marshal of such court was **prlma 
facie” valid, where requirements of 
statute relating to diversity of citi¬ 
zenship and Jurisdictional amount 
were satisfied, and the venue was 
correct. 

U.S.—Metropolitan Life Ins. Co. v. 
Skov, D.C.Or., 46 P.Supp. 140. 
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service of process outside the federal district pur¬ 
suant to congressional authority is valid notwith¬ 
standing process of the courts of the state wherein 
the district court is held may not run beyond the 
confines of the state.29 

Even if congress has only required suit to be 
commenced in a certain district, the power to serve 
process in other districts will be implied, although 
not specially conferred, if the nature of the cause 
so authorized requires.^® It has been held, on the 
other hand, that service of process outside the fed¬ 
eral district is of an exceptional character and 
is ineffective in cases falling beyond the contempla¬ 
tion of the act invoked.^^ 

h. Service within or without State 

Under the Federal Rules of Civil Procedure, process 
may be served anywhere within the territorial limits of 
the state in which the district court is held, and, when 
a federal statute so provides, beyond the territorial lim¬ 
its of that state; but in the absence of such a statute, 
service beyond the state in which the action Is Instituted 
Is Ineffectual. 


The Federal Rules of Civil Procedure, Rule 4 (f), 
28 U.S.C.A., provide in part that all process other 
than a subpoena may be served anywhere within 
the territorial limits of the state in which the dis¬ 
trict court is held and, when a statute of the Unit¬ 
ed States so provides, beyond the territorial limits 
of that state.^^ Such Rule can be availed of only 
when from the complaint or petition filed it can 
be determined that the court has jurisdiction both 
of the subject matter and of the parties.^^ The 
Rule does not enlarge the jurisdiction of district 
courts over the subject matter of a suit or make a 
change in existing statutes relating to venue, but 
merely means that, presupposing defendant is sued 
in the proper district, he may be served anywhere 

in the state.35 

Under Rule 4 (f), process of a federal district 
court may rim to, and be served in, another dis¬ 
trict within the same state, ^ 6 although prior to ad¬ 
judication of the question by the supreme court of 


Service after statute ceased to lie 
effective 

Where suit by United States was 
commenced during operative period 
of amendment permitting process to 
run to other districts, district court 
had Jurisdiction of nonresident de¬ 
fendants served after amendment 
ceased to be operative. 

U.S.—U. S. V, Chase Securities Corpo¬ 
ration, C.C.A.Mass., 24 F.2d 600, 
certiorari denied Chase Securities 
Corporation v. U. S., 48 S.Ct. 661, 
277 U.S. 600. 72 L.Bd. 1008. 

29. U.S.—^U. S. V. Palmer, D.C.Mass., 
18 P.2d 997. 

Cohen v. Saddlemire, D.C.Mass., 
26 P.Supp. 27. 

30. U.S.—^Pirst National Bank of 
Canton, Pa. v. Williams, Pa., 40 

S.Ct. 372, 262 U.S. 604, 64 L.Ed. 690 
—^U. S. V. Congress Construction 
Co., Ill., 32 S.Ct. 44, 222 U.S. 199, 
56 L.Ed. 163. 

Metropolitan Life Ins. Co. v. 
Skov, D.C.Or., 45 F.Supp. 140. 

31. U.S.—^Hanes Supply Co. v. Val¬ 
ley Evaporating Co., C.A.Ga., 261 
F.2d 29. 

Farmers Union Supply Co. v. 
Colorado & Southern Ry. Co., D.C. 
Tex., 26 P.Supp. 923. 

32. U.S.—Collins v. Caldwell, C.C.A. 
Tex., 29 F.2d 329. 

Creager v. P. P. Collier & Son 
Co., D.C.Tex., 36 F.2d 781. 

D.C.—^U. S. V. Alaska Packers* Ass'n, 
30 F.2d 564, 68 App.D.C. 322. 

33. U.S.—^Mississippi Pub. Corp. v. 

Murphree, Hiss., 66 S.Ct. 242, 326 
U.S. 438, 90 L.Ed. 186. ; 

Blank V. Bitker, C.C.A.I1L, 135 
F.2d 962. I 


Buie held valid 

U.S.—^Murphree v. Mississippi Pub. 
Corp., C.C.A.Miss., 149 P.2d 138, 
affirmed 66 S.Ct. 242, 326 U.S. 438, 
90 L.Ed. 186. 

Buie not altered 

(1) Provision of federal Rules lim¬ 
iting service of process, so as to 
give district court Jurisdiction, to ter¬ 
ritorial limits of state in which court 
is held has not been altered by the 
Taft-Hartley Act. 

U.S.—^Daily Review Corp. v. Interna¬ 
tional Typographical Union, D.C.N. 

T. , 9 P.R.D. 295. 

(2) Federal Rule of Civil Proce¬ 
dure relating to territorial limits of 
effective service, as it applies to mat¬ 
ters involving immigration and nat¬ 
uralization service or various govern¬ 
mental administrative agencies, is 
not modified, amended, or repealed 
by Administrative Procedure Act. 

U.S.—Eng Kam v. McGrath, D.C. 

Wash., 10 P.R.D. 136. 

Constiuotiou with other Buie 
Federal Rule 4 (f) authorizing 

service of all process other than a 
subpoena within territorial limits of 
state in which district court is held 
should be read in relation to Rule 
81 (a) (2) making such Rules inap¬ 
plicable in habeas corpus and other 
enumerated proceedings otherwise 
than on appeal, except to extent 
practice in such proceedings is not 
set forth in federal statute and has* 
previously conformed to the prac¬ 
tice in actions at law or suits in 
equity. 

U.S.—^U. S. ex rel. Corsetti v. Com¬ 
manding Officer of Camp Upton, 

U. S. Army, D.C.N.T.. 8 F.R.D. 
360. 


‘^Process*’ within Buie 

An order or judgrment of commit¬ 
ment for civil contempt of court con¬ 
stitutes “process” within meaning 
of Federal Rule authorizing service 
of all process other than subpoena 
anywhere within territorial limits 
of state in which district court or¬ 
dering commitment Is held. 

D.C.—Graber v. Graber, D.C., 93 F. 
Supp. 281. 

Airspace above state 

A person moving in interstate 
commerce across state in regular 
commercial aircraft, flying in regu¬ 
lar navigable airspace above state, 
was within the “territorial limits” 
of the state, and thus amenable to 
service under Federal Rule. 

U.S.—Grace v. MacArthur, D.C.Ark., 
170 F.Supp. 442. 

34. U.S.—^U. S. ex rel. Corsetti v. 
Commanding Officer of Camp Up¬ 
ton, U. S. Army, D.C.N.Y., 3 F.R.D. 
360. 

36. U.S.—^United Office and Profes¬ 
sional Workers of America v. Smi¬ 
ley, D.C.Pa., 75 F.Supp. 696. 

36. U.S.—^Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 326 
U.S. 438, 90 L.Ed. 186, 

Schwartz v. Artcraft Silk Ho¬ 
siery Mills, C.C.A.N.T., 110 P.2d 
465. 

Totus V. U. S., D.C.Wash., 39 F. 
Supp. 7—Williams v. James, D.C. 
La., 34 F.Supp. 61—Zwerling v. 
New York & Cuba Mail S. S. Co., 
D.C.N.Y., 33 F.Supp. 721. 

Barr v. Eastern Air Lines, D.C. 
Pa., 8 F.R.D. 91—O’Leary v. Lof- 
tin, D.C.N.Y., 3 F.R.D. 36. 
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the United States, some courts held that Rule 4 (f) 
did not ex proprio vigore operate to compel a non¬ 
resident defendant to submit personally to the ju¬ 
risdiction of the court after service in another dis- 
trict.37 

Generally the power of a district court to hear 
and decide cases involving personal liability of an 
individual is limited to an individual served within 
the state wherein the court sits.^s Rule 4 (f) per¬ 
mits service of process of a federal district court 
beyond the territorial limits of the state only when 
a statute of the United States so provides ;39 and 


in the absence of such a statute, service beyond the 
state in which the action is instituted is ineffectual.'*® 

Under Rule 4 (d) (7) permitting process to be 
served in the manner prescribed by the law of the 
state in which service is made, service of summons 
outside the state in which the federal court sits 
may be valid.*^ However, where defendants have 
not performed any of the acts which would render 
them amenable to service under a state statute pro¬ 
viding for personal service outside of the state, 
the court does not acquire jurisdiction over defend¬ 
ants by such extraterritorial service."* 2 


flatter of procedure 

Under Rule 4 (f) allowing service 
of process within territorial limits 
of state in which district court is 
situated where jurisdiction and prop¬ 
er venue have been established, serv¬ 
ice of summons in another district 
but within same state is matter of 
procedure, and not an ‘"extension 
or limitation of Jurisdiction or ven¬ 
ue’* within Rule 82 prohibiting con¬ 
struction of rules to extend or limit 
jurisdiction or venue of district 
courts. 

U.S.—^Andrus v. Younger Bros., D.C. 
La., 49 F.Supp. 499. 

O’Leary v. Loftin, D.C.N.Y., 3 F. 
R.D. 36. 

37. U.S.—^Melekov v, Collins, D.C. 
Cal, 30 F.Supp. 169, petition de¬ 
nied, C.C.A., In re Melekov, 114 F. 
2d 727. 

Constmctlon with Buie 82 

(1) Rule 4 (f), construed, as It 
must be, with Rule 82, explicitly 
forbidding such construction as 
would extend or limit the Jurisdic¬ 
tion of the district courts, does not 
change the doctrine that process of 
one district may not run into anoth¬ 
er district so as to validate service 
of process in such other district in 
the absence of specific statutory au¬ 
thority. 

U.S.—Richard v. Franklin County 
Distilling Co., D.C.Ky., 38 F.Supp. 
513—Carby v. Greco, D.C.Ky., 31 
F.Supp. 251—Melekov v. Collins, 
D.aCal., 30 F.Supp. 169, petition 
denied, C.C.A., In re Melekov, 114 
F.2d 727. 

(2) Rule 4 (f) permitting service 
of process anywhere within terri¬ 
torial limits of state in which dis¬ 
trict court is held applies only where 
venue will permit, in view of Rule 
82 providing that Rules of Civil 
Procedure shall not be construed to 
extend or limit jurisdiction of dis¬ 
trict courts or of venue of actions 
therein. 

U.S.—Gibbs V. Emerson Electric 
Mfg. Co., D.C.Mo., 29 F.Supp. 810. 

(3) Provisions of Rule concerning 
service of process and the territorial 


limits of effective service determine 
the method of asserting jurisdiction; 
they do not enlarge or diminish a 
defendant’s right when validly be¬ 
fore the court to object to the forum 
chosen by plaintiff, and if he objects 
in time plaintiff must show compli¬ 
ance with venue statute. 

U.S.—Super Products Corp. v. Par¬ 
kin, D.C.N.Y., 20 F.R.D. 377. 

38. U.S.—^Hagan v. Central Ave. 
Dairy, C.A.Cal., 180 P.2d 502, 17 
A.L.R.2d 735. 

39. U.S.—^Heiser Ready Mix Co. v. 
Fenton, C.A.Wis., 265 P.2d 277— 
Howard v. U. S. ex rel. Alexander, 

C. CA..Kan., 126 P.2d 667, certiorari 
denied 62 S.Ct. 1297, 316 U.S. 699, 86 
L.Ed. 1768, rehearing denied 63 S. 
Ct. 25, 317 U.S. 706, 87 L.Ed. 563— 
Moreno v. U. S., C.C.A.Mass., 120 
F.2d 128. 

Tucker v. National Linen Serv¬ 
ice Corp., D.C.Ga., 92 F.Supp. 502, 
affirmed, C.A., 188 P.2d 265, certio¬ 
rari denied 72 S.Ct. 53, 342 U.S. 828, 
96 L.Ed. 627—^Johnson v. Scarbor¬ 
ough, D.C.Tex., 88 F.Supp. 523. 

Overlander v. Mellon, D.C.Neb., 
10 P.R.D. 131—^Howell v. Gray, 

D. C.Neb., 9 P.R.D. 544, motion 
denied 10 P.R.D. 268—Miller v. 
Hano, D.C.Pa., 8 F.R.D. 67—Nie- 
miec V. Interstate Motor Freight 
System, D.C.Mich., 2 F.R.D. 408. 

Bffeot of other roles 
Federal Rules of Civil Procedure, 
Rule 4 <e), and Rule 5 (a), (b), 28 
U.S.C.A., relating to service of proc¬ 
ess, pleadings and other papers, did 
not authorize service out of state, 
of process in contempt proceeding 
for creditor’s alleged violation of in¬ 
junction order in receivership pro¬ 
ceeding, where creditor had not ap¬ 
peared in receivership proceeding and 
was not a party thereto. 

U.S.—^Andrews v. Andrews & An¬ 
drews, D.C.N.Y., 42 F.Supp. 5. 
Derivative action. 

Where Louisiana stockholder of a 
Maine corporation brought a deriva¬ 
tive action against corporation in 
federal district court of Georgia, and 
stockholder had no lien and action i 
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[was not one in rem, service on non¬ 
resident defendants was void. 

U.S.—Tucker v. National Linen Serv¬ 
ice Corp., D.C.G£U, 92 F.Supp. 602, 
affirmed, C.A., 188 P.2d 265, certio¬ 
rari denied 72 S.Ct. 63, 342 U.S. 
828, 96 L.Ed. 627. 

40. U.S.—Reiter v. Illinois Nat. Cas. 
Co., C.A.I11., 213 F.2d 946—U, S. 
V. Rippetoe, C.A.S C., 178 P.2d 735 
—Gathany v. Bishopp, C.A.N.C., 177 
F.2d 567—Blank v. Bitker, C.CA.. 
Ill., 135 F.2d 962. 

Hygeia Dairy Co. v. Benson, D.C. 
Tex., 151 F.Supp. 661—^McDaniel v. 
Drotman, D.C.Ky., 103 F.Supp. 643 
—Johnson v. Scarborough, D.C.Tex., 
88 F.Supp. 623—Johnson v. Bald¬ 
win, D.C.S.C., 82 F.Supp. 360—^An¬ 
drews V. Andrews & Andrews, D.C. 
N.Y., 42 F.Supp. 6. 

Jaypen Holdings, Limited v. Bel- 
lanca Corp., D.C.N.J., 22 FR.D. 190 
—^U. S. V. Rhoades, D.C.C 0 I 0 ., 14 
F.R.D. 373—Century Indem. Co. v, 
Dumas, D.C.N.Y., 11 F.R.D. 589— 
Wallach v. Shumacher, D.C N.Y., 11 
F.RD. 541—^Eng Kam v. McGrath, 
D.C.Wash., 10 F.R.D. 135—Over¬ 
lander V. Mellon, D.C.Neb., 10 F.R. 
D. 131—Bogar v. Szentmiklosy, D. 

C. Pa., 4 F.R.D. 237. 

D.C.—Spriggs V. McKay, D.C., 119 F. 
Supp. 232, affirmed 228 F.2d 31, 97 
U.S.App.D.C. 60—Graber v. Graber, 

D. C., 93 F.Supp. 281. 

Evasion of Bnle 

Under statute which authorizes 
federal court to transfer venue for 
convenience of parties and witness¬ 
es in interest of justice, requirement 
that court find transfer of venue to 
be in best interest of justice would 
prevent use of that statute by plain¬ 
tiff to evade Rule forbidding service 
of district court’s process outside 
state containing its district. 

U.S.—^Dufek V. Roux Distributing Co., 
D.C.N.Y., 126 F.Supp. 716. 

41. U.S.—Star V. Rogalny, D.C.I11., 
162 F.Supp. 181. 

Bonan v. Leach, D.C.IIl., 22 F.R. 
D. 117. 


42. U.S.—Bonan v. Leach, supra. 
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§ 208. - Service on Officer or Agency of 

United States 

An officer or agency of the United States ordinarily 
must be served with process in the district of residence 
of such officer or agency. 

The Federal Rules of Civil Procedure, Rule 4 (d) 
(5), 28 U.S.C.A., providing for service of process 
on an officer or agency of the United States by de¬ 
livery of a copy of the summons and complaint to 
such officer or agency ordinarily require that proc¬ 
ess be served in the district of residence of such of¬ 
ficer or agency.'^^ So, the Attorney General, whose 
official residence is in the District of Columbia, may 
be served with process only in such district, unless 
otherwise provided by statute.*^^ In this respect, 
Rule 4 (d) (5) fixing the mode of service of process 


on an officer or agency of the United States does 
not extend the area in which process will run or 
affect venue requirements for actions against fed¬ 
eral officers or agencies, and, in the absence of other 
statutory authorization, copies of the summons and 
complaint must be delivered to the officer or agency 
being sued within the state in which the district 
court is held.45 Under Rule 4 (f), process may be 
served only within the territorial limits of the state 
in which the district court is held, as discussed su¬ 
pra § 207, and in the absence of statute authorizing 
service of process outside the district in which suit 
is brought, personal jurisdiction of an officer or 
agency of the United States must be based on serv¬ 
ice of process on defendant within the district.*^6 
Substituted service on an officer not a resident of 


43. U.S.—^Hoeffier v. Gray, D.C.Ohio, 
11 F.R.D. 204. 

44. U.S.—^Fletes-Mora v. Brownell, 
C.A.Cal., 231 F.2d 679. 

Avila-Contreras v. McGranery, D. 

C. Cal., 112 F.Supp. 264—Torres v. 
McGranery, D.C.Cal., Ill F.Supp. 
241. 

45. U.S.—^Bessel v, Clyde, C.A.Pa., 
260 F.2d 240. 

Sun Life Assur. Co. of Canada v. 
McGrath, D.C.Ill.. 13 F.E..D. 22. 
Territorial jurisdiction and venue see 
Federal Courts § 17. 

Administrator of Veterans Affairs 
could not be served with process in 
a district other than that of his offi¬ 
cial residence. 

U.S.—Klein v, Hines, D.C.Ill., 1 F.R. 

D. 649. 

Postmaster d'eneral 

Where summons in action In New 
Jersey Federal District Court ag-alnst 
Postmaster General and local post¬ 
master was not served on Postmas¬ 
ter General within jurisdiction of 
court, no jurisdiction over Postmas¬ 
ter general was obtained, and, as to 
him, action was required to be dis¬ 
missed. 

U.S.—Plnkus V. Walker, D.C.N.J., 61 
F.Supp. 610. 

Housing Administration 

Statute authorizing Commissioner 
of Federal Housing Administration 
to sue and be sued in any court of 
competent jurisdiction, state or fed¬ 
eral, carried with it the right to 
serve Federal Housing Administra¬ 
tion in any jurisdiction in which it 
did business. 

U.S.—Sarner v. Mason, D.C.N.J., 128 
F.Supp. 166. 

Statute held not to authorize service 
beyond district of suit 
U.S.—Davis V. Trigo Bros. Packing 
Corp., C.A.Puerto Rico, 266 F.2d 
174. 

48. U.S.—^Helser Ready Mix Co. v. 
Fenton, C.A.Wls.. 265 F.2d 277—, 
Taft Hotel Corp. v. Hoxising and j 


I Home Finance Agency, C.A.Conn., 
262 P.2d 807—^Jones v. State Road 
Dept, of State of Fla., C.A.Fla., 260 
F.2d 421—^Hancock v. Mitchell, C. 
A.N.J., 231 P.2d 662—Fahey v. 

O'Melveny & Myers, C.A.Cal., 200 
F.2d 420—Collins v. Caldwell, C.C. 
A.Tex., 29 F.2d 329. 

Noreen v. Van Dyke, D.C.Mlnn., 
133 F.Supp. 142—Coelho v. Perl- 
I man, D.C.N.T., 115 F.Supp. 419— 
Pinkus V. Walker, D.C.N.J., 61 F. 
Supp. 610. 

Bessel v. Clyde, D.C.Pa., 22 F.R. 
D. 15, affirmed, C.A., 260 F.2d 240 
—Webb V. U. S., D.C.Pa., 21 F.R.D. 
251—^Henry L. Crowley & Co. v. 
R. F. C., D.C.N.J., 14 F.R.D. 460 
—Federal Landlords Committee v. 
Woods, D.C.N.T., 9 F.R.D. 622. 
Rule held applicable 

The Federal Rule of Civil Proce¬ 
dure providing that original process 
must be served within territorial 
limits of state in which federal dis¬ 
trict court is held applies to service 
on officers or agencies of the Unit¬ 
ed States. 

U.S.—Webb V. U. S., D.C.Pa., 21 F.R. 
D. 251. 

Attorney General 

(1) Under statute authorizing serv¬ 
ice on an officer of the United States 
to be made by serving the United 
States and by delivering a copy of 
the summons and of the complaint 
to such officer or agency, when suit 
was commenced against Attorney 
General in his official capacity as 
an officer of the United States, per¬ 
sonal service of summons and com¬ 
plaint was required, and in absence 
thereof, district court did not ac¬ 
quire jurisdiction over the person of 
the Attorney General of the United 
States. 

U.S.—Sun Life Assur. Co. of Canada 
V. McGrath, D.C.I11., 13 P.R.D. 22. 

(2) In action against Attorney 
General for Judgment declaring pe¬ 
titioner a citizen and national of 
United States, district court acquired 
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no jurisdiction over defendant's per¬ 
son, in absence of service of process 
on him in District of Columbia. 

U.S.—^Fletes-Mora v. Brownell, C.A. 
Cal., 231 P.2d 579. 

(3) In proceeding for relief from 
final decision of immigration author¬ 
ities excluding alien, service by regis¬ 
tered mall on defendant Attorney 
General In Washington, D. C., and 
on defendant Acting Director of Im¬ 
migration and Naturalization in San 
Francisco was without authority of 
law and left federal district court in 
state of Washington without Juris¬ 
diction over the defendants in view 
of Federal Rule of Civil Procedure 
relating to service of process within 
territorial limits of state in which 
district court is held, even though 
Attorney General was not necessary 
party. 

U.S.—Eng Kam v. McGrath, D.C. 
Wash., 10 F.R.D. 136. 

Comptroller of currency 
U.S.—Wilson V. Await, D.C.Pa., 2 F. 
Supp. 465. 

Housing Expediter 

District Court for the Southern 
District of New York was without 
Jurisdiction over the person of the 
Housing Expediter where process is¬ 
sued out of the court was served in 
Washington, in view that the Hous¬ 
ing and Rent Act and the Federal 
Rules do not provide for an exten¬ 
sion of territorial limits of the effec¬ 
tive service of process and that the 
Housing Expediter was not a resi¬ 
dent of the Southern District of New 
York. 

U.S.—Federal Landlords Committee 
V. Woods, D.C.N.Y., 9 F.R.D. 622. 

Postmaster general 
U.S.—Transcontinental & Western 
Air V. Farley, C.C.A.N.Y., 71 F.2d 
288, certiorari denied 66 S.Ct. 119, 
293 U.S. 603, 79 L.Bd. 696. 

Wheeler v. Farley, D.C.Cal., 7 F. 
Supp. 433, appeal dismissed 55 S. 
Ct. 144, 293 U.S. 626, 79 L.Ed. 637. 
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the district in which suit is brought is insufficient 
to confer jurisdiction in personam on the court try¬ 
ing the case.47 An officer or board, by conducting 
a hearing within a district other than that in which 
it is domiciled, does not thereby subject itself to the 
jurisdiction of the district court of the district in 
which the hearing was held, where it is not served 
with process within such district.*^8 

In instances authorized by federal statute, proc¬ 
ess of a federal district court may run beyond the 
territorial limits of the district and may be served 
in other districts so as to obtain personal jurisdic¬ 
tion of an officer or agency of the United States 


against whom the suit is brought.'^3 
§ 209. Particular Proceedings 

The rule that personal jurisdiction of the defendant 
must be based on service of process within the district 
has been applied In actions for Injuries and for patent 
infringement; but in actions under the antitrust laws, 
there are no territorial limits on service of summons on 
nonresident or absent defendants. 

The general rule discussed supra § 207, that per¬ 
sonal jurisdiction of defendant must be based on 
service of process on defendant within the dis¬ 
trict has been applied in numerous particular ac¬ 
tions or proceedings, including actions for in- 


Seoretaary of agricnlture 

Secretary of agriculture, being citi¬ 
zen of Iowa, with official residence 
in District of Columbia, is not sub¬ 
ject to service of process issued from 
district court for Maryland. 

U.S.—Royal Farms Dairy v. Wallace. 
D.C.Md., 7 F.Supp. 660. 

Injtuiotlon 

(1) District court had no Jurisdic¬ 
tion to issue temporary injunction 
restraining National War Labor 
Board and other nonresident defend¬ 
ants not served with process within 
the district from seizing plaintiff’s 
refinery and from using any coercive 
means to compel obedience to Na¬ 
tional War Labor Board’s directive 
concerning maintenance of union 
membership, where no basis existed 
for issuance of injunction against 
resident defendants. 

U.S.—Eighth Regional War Labor 
Board v. Humble Oil & Refining 
Co., C.C.A.Tex., 146 F.2d 462, cer¬ 
tiorari denied 65 S.Ct, 1677, 826 
U.S. 883. 89 L.Ed. 1998. 

(2) Where Administrator of Veter¬ 
ans Administration was In Washing¬ 
ton and had not been served in in¬ 
junction action against him and local 
officials of Veterans Administration 
in federal District Court in New 
York, and local officials were pur¬ 
portedly served with complaint when 
order to show cause, bringing on ap¬ 
plication for preliminary Injunction, 
to which complaint was annexed, was 
delivered to clerical personnel in of¬ 
fice of Veterans Administration in 
New York by agent of plaintiff, dis¬ 
trict court had no jurisdiction over 
persons of administrator and local 
officials. 

U.S.—^Rubinstein v. Gray, D.C.N.Y., 
130 F.Supp. 300. 

(3) National Labor Relations 
Board subjected themselves individ¬ 
ually and as board to Jurisdiction 
of court of district of residence of 
corporation against which board had 
instituted proceedings, so as to be 
amenable to suit in such court by 
corporation to enjoin prosecution of 
such proceedings or interference 


with conduct of corporation’s busi¬ 
ness. 

U.S.—^Dartmouth Woolen Mills v. My¬ 
ers, D.C.N.H., 16 F.Supp. 751. 

47 . U.S.—Fahey v. O’Melveny & My¬ 
ers, C.A.Cal., 200 F.2d 420. 

Service by mall 

(1) Service on Commissioner of Im¬ 
migration and Naturalization which 
was attempted by mailing to him a 
certified copy of summons and com¬ 
plaint was insufficient to confer on 
court jurisdiction over person of 
commissioner in view of Federal Rule 
of Civil Procedure requiring person¬ 
al service on an officer of the United 
States in district where he resides, 
and actions for review of deporta¬ 
tion would be dismissed as to com¬ 
missioner because of insufficient serv¬ 
ice on him, 

U.S.—Birns v. Commissioner of Im¬ 
migration and Naturalization, D.C. 
Ohio, 103 F.Supp. 180. 

(2) In injunction action by con¬ 
tractor whose low bid for construc¬ 
tion of hospital supported by federal 
aid was rejected, alleging that ap¬ 
proval by Surgeon General of hos¬ 
pital’s application and its contract 
was illegal agency action, where 
United States was served, but Sur¬ 
geon General received only a copy 
of process by mail in Washington, 
D. C., service on Surgeon General 
was defective, and federal district 
court in Pennsylvania did not obtain 
jurisdiction over him. 

U.S.—Clement Martin, Inc. v. Dick 
Corp., D.C,Pa., 97 F.Supp. 961. 

48 . U.S.—Bessel v. Clyde, C.A.Pa., 
260 F.2d 240. 

49 . U.S.—^First Nat. Bank of Canton, 
Pa., V. Williams, Pa., 40 S.Ct. 372, 
262 U.S. 504, 64 L.Ed. 690. 

State director of Selective Service 
Personal service on the state direc¬ 
tor of selective service at Camp 
Murray, in the Western District of 
Washington, gave the federal district 
court for the Eastern District of 
Washington jurisdiction over the di¬ 
rector in view of statute authoriz¬ 
ing an action against two or more 
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defendants residing in different dis¬ 
tricts of the state to be brought in 
either district and Federal Rule au¬ 
thorizing process to be served any¬ 
where within the territorial limits of 
the state in which the district court 
is held. 

U.S—Totus V. U. S., D.C.Wash., 39 F. 
Supp. 7. 

Shipping board bureau of department 
of commerce 

In suit by steamship operator to 
enjoin order of secretary of com¬ 
merce acting on behalf of shipping 
board bureau of department of com¬ 
merce, service outside district on 
department of commeinje, shipping 
board bureau, and bureau director 
was valid. 

U.S.—Isbrandtsen-Moller Co. v. U. S., 
D.C.N.Y., 14 F.Supp. 407, affirmed 
67 S.Ct. 407, 300 U.S. 139, 81 L.Ed. 
662. 

50. Derivative action 

In stockholder’s derivative action 
against foreign executors of deceased 
corporate official to recover damages 
for wrongful profits derived from 
short swing transaction In securities 
of corporation of which deceased had 
been an official in violation of Securi¬ 
ties and Exchange Act, where there 
were no assets of estate in New 
York and executors bad not qualified 
in New York by obtaining letters 
ancillary and had not been served 
personally in New York in their ca¬ 
pacity as executors, federal district 
court in New York would have no 
jurisdictional basis for awarding per¬ 
sonal judgment against them. 

U.S.—^Fistel V. Beaver Trust Co., D.C. 
N.Y„ 94 F.Supp. 974. 

Suit on policy of workmen’s compen¬ 
sation insurance 

Suit to recover sum in excess of 
three thousand dollars, exclusive of 
interest and costs, on policy of work¬ 
men’s compensation insurance, was 
in personam and not within any ex¬ 
ceptional provision empowering fed¬ 
eral court to send its process outside 
its district. 

U.S.—Employers Reinsurance Corpo- 
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juries,51 and actions for patent infringement.52 In 
other particular proceedings, however, statutes have 
authorized the service of process beyond the terri¬ 
torial limits of the district in which suit was 
brought.53 So, under a statute so providing, in an 
;action for violation of the Securities Act or the 
Securities and Exchange Act, process may be served 


in any district in which defendant may be found, 
even though outside the district in which suit is 
brought.54 Similarly, by virtue of statute, where 
defendant corporation is amenable to suit in a ju¬ 
dicial district under the antitrust laws, it may be 
reached with process running out of the district 


I 

ration v. Bryant, Tex., 57 S.Ct. 273, 

299 U.S. 374. 81 L.Ed. 289. 

51. U.S.—Schaefer v. Hessinger, D.C. 

Conn., 16 F.R.D. 586—^Angelone v. 

Monahan, D.C.R.I., 9 F.R.D. 313. 

Service on agent 

Where owner of steamship, who 
was a citizen and resident of Italy, 
did not appoint New York corpora¬ 
tion, which sold steamship tickets, 
or manager of corporation’s Boston 
office as his agent for service of 
process, service of process on man¬ 
ager in action in federal district 
court in Massachusetts for injuries 
allegedly suffered by passenger on 
steamship was not authorized by 
provision of Federal Rule of Civil 
Procedure providing for service by 
delivering copy of summons and of 
complaint to agent authorized by ap¬ 
pointment or by law to receive serv¬ 
ice of process. 

U.S.—Impoco V. Lauro, D.C.Mass., 16 

F.R,D. 522. 

52. U.S.—Motoshaver, Inc., v. Schick 

Dry Shaver, C.C.A.Cal., 100 F.2d 

236. 

53. Housing and Bent Act 

An action by United States to re¬ 
cover three times amount of rent re¬ 
ceived by landlord in excess of maxi¬ 
mum rent prescribed under statute, 
and to enjoin violation of Housing 
and Rent Act can be maintained m 
any federal judicial district in which 
any part of any act or transaction 
constituting violation occurred, in 
any district in which defendant re¬ 
sides, or in any district in which 
defendant transacts business and. If 
the action has been so commenced, 
service of summons may be made in 
any district wherein defendant re¬ 
sides, or wherein defendant transacts 
business, or wherever defendant may 
be found. 

U.S.-—U. S. V. Rockhill, D.C.Or., 9 F. 

R.D. 695. 

Beoelvershlp 

Where the tracks, roadbed and oth¬ 
er property of a fixed character of 
railway for which federal district 
court in southern district of Florida 
had appointed receivers, extended in¬ 
to both judicial districts of Florida, 
and receivers, by ancillary bill, ap¬ 
plied to district court in the south¬ 
ern district to exercise its power to 
protect the res in their possession, 
process was properly issued by the 


district court in the southern dis¬ 
trict of Florida, and executed in the 
northern district of Florida where 
defendants resided under provisions 
of Jud.Code § 56, 28 U.S C.A. § 117, 
relating to receivership proceedings. 
U.S.—Carter v. Powell, C.C.A.Pla., 104 
F.2d 428, rehearing denied 104 P.2d 
1012, certiorari denied 60 S.Ct. 173, 
308 U.S. 611, 84 L..Bd. 611. 

Statute held inapplicable 
Provision of statute permitting 
process to run outside district in 
which district court is held in suit 
by national banking association es¬ 
tablished within district to enjoin 
comptroller of currency or receiver 
acting under his direction does not 
apply to proceedings for winding up 
affairs of a national bank. 

U.S—Blank v. Bitker, C.C.A.I11., 136 
F.2d 962. 

54. U.S —Thiele v. Shields, D.C.N.Y., 
131 F.Supp. 416—Stella v. Kaiser, 
D.C.N.Y., 82 F.Supp. 301—Rosen¬ 
berg V. Globe Aircraft Corp., D.C. 
Pa., 80 F.Supp. 123—Kardon v. 
National Gypsum Co., D.C.Pa., 69 
F.Supp. 612—Cohen v. Saddlemire, 
D.C.Mass., 26 F.Supp. 27. 

Praud In sale of stock 

(1) In action brought in district 
court for Eastern District of Penn¬ 
sylvania to recover damages under 
Securities Exchetnge Act for alleged 
misrepresentations inducing plaintiffs 
to sell their minority stock in corpo¬ 
ration to defendant majority share¬ 
holders for substantially less than 
true value thereof, service of process 

j on defendants in state of Washing¬ 
ton, wherein they resided, was prop¬ 
er. 

U.S.—^Robinson v, Dlfford, D.C.Pa., 
92 F.Supp. 145. 

(2) Causes of action charging in¬ 
dividual defendant with fraudulent 
misrepresentation as to value of cer¬ 
tain stock which plaintiff agreed to 
accept in exchange for other stock, 
stated claims for relief under the 
Securities Act of 1933 and the Secu¬ 
rities and Exchange Act of 1934, and 
in view of fact that under each of 
such acts process may be served in 
any district in which defendant is an 
Inhabitant or wherever defendant may 
be found, such service was valid even 
though defendant was served in Ohio, 
and was a nonresident of the state in 
which action was brought. 

U.S.—^Jaypen Holdings, Limited v. 
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Bellanca Corp., D.C.N.J., 22 F.RD. 
190. 

(3) In action for an accounting 
for profits made by corporate direc¬ 
tors who allegedly induced plaintiffs 
to sell their stock in corporations 
for less than its true value by with¬ 
holding material facts, notwithstand¬ 
ing defendants were served without 
district in which suit was brought, 
court acquired jurisdiction under 
statute authorizing extraterritorial 
service of process in suits to enforce 
any liability or duty created by Se¬ 
curities Act. 

iT.S.—^Kardon v. National Gypsum 
Co., D.C.Pa., 73 F.Supp. 798, opin¬ 
ion supplemented 83 F.Supp. 613. 

(4) One mailing from his office in 
New York City a written confirma¬ 
tion of his sale of corporation stock 
to addressee, without disclosing 
therein that sender was an underwrit¬ 
er of issue, that stock was specula¬ 
tive, and that he made secret prof¬ 
its and excessive commissions on 
sale, performed in Southern District 
of New York an act or transaction 
in violation of Securities Exchange 
Act, so that venue of action against 
him by buyer for fraud in such sale 
was properly laid in that district and 
personal service of summons and 
complaint on him in California was 
valid. 

U.S.—Coburn v. Warner, D.C.N.Y., 110 
F.Supp. 860. 

Unregistered stock 
Under statute permitting process 
in action to recover purchase price 
of unregistered stock to be served 
wherever defendant may be found, 
service upon Philadelphia defendants 
in Philadelphia beyond territorial 
limits of New York federal court 
was proper and conferred jurisdic¬ 
tion over such defendants’ persons. 
U.S.—^Moore v. Gorman, D.C.N.Y., 75 
Supp. 453. 

Service on foreign executors 

Section of Securities and Exchange 
Act with respect to jurisdiction of 
offenses and suits was not intended 
to Increase scope of jurisdiction by 
court over foreign executors, but was 
meant to do away with limitations 
on venue and also to allow service of 
process where a defendant could be 
found, and hence validity of service 
on foreign executors is not governed 
or extended thereby. 

U.S.—^Fistel V. Beaver Trust Co., D.C. 
N.Y., 94 F.Supp. 974. 
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court of that judicial district, wherever it is an in¬ 
habitant or is to be found.^S 

§ 210. - Proceedings Involving Cl aim to 

Property 

a. In general 

b. Actions or suits within statute 

c. Order and judgment 

a. In General 

Under a statute so providing, constructive service of 
process on nonresident or absent defendants is permitted 
in actions invoiving interests In real or personal prop¬ 
erty within the district in which suit Is brought. 

A federal statute, 28 U.S.C.A. § 1655, provides 
that when, in any suit commenced in any district 
court of the United States to enforce any legal or 
equitable lien on or claim to, or to remove any en¬ 
cumbrance or lien or cloud on, the title to real or 
personal property within the district where such suit 
is brought, one or more of the defendants therein 
shall not be an inhabitant of or found within the 
said district, etc., it shall be lawful for the court to 
make an order directing such absent defendant or 
defendants to appear, such order to be served per¬ 
sonally or by publication, and if an absent defendant 
does not appear within the time allowed, the court 
may proceed as though the absent defendant had 
been served with process within the state. Under 


such statute, processes of a federal district court 
may run beyond the limits of the state in certain 
actions in rem or to enforce liens on property with¬ 
in the district,56 and parties not within the jurisdic¬ 
tion of the court may be brought in by substituted^ 

service.®^ ■ | 

The primary purpose of this statute is to permit 
constructive service of process in actions involving 
interests in real or personal property within the 
district,68 and personal service within the district 
or actual seizure of the property not essential to 
the jurisdiction of the court.^® Such statute does 
not confer jurisdiction directly, but merely contem¬ 
plates acquisition of jurisdiction by providing for 
service on process in certain cases on defendants 
not residing within the district,60 but it has also 
been held to confer a limited jurisdiction quasi in 
rem.61 

Although it has been held that the statute should 
receive a liberal construction,®^ it has also been held 
that it should not be enlarged by too liberal con¬ 
struction,6 3 and that the provisions therein for sub¬ 
stituted service should be strictly construed,®^ and 
that in view of the specific enumeration of the suits 
to which the section relates, and the absence of any 
general phrase extending its provisions to any other 
action, local or otherwise, its scope cannot be ex¬ 
tended by any process of construction.65 


65- U.S.—Goldlawr, Inc. v. Shubert, 
D.C.Pa., 169 P.Supp. 677—Ross-Bart 
Port Theatre, Inc. v. Eagle Lion 
Films, Inc., D.C.Va., 140 P.Supp. 
401—Terry Carpenter, Limited v. 
Ideal Cement Co., D.C.Neb., 117 F. 
Supp. 441. 

Clayton Act 

(1) Under Clayton Act, there are 
no territorial limits upon service of 
summons on corporate defendant in 
a private antitrust action. 

U.S.—^Petroleum Financial Corp. v. 
Stone, D.C.N.Y.. 116 P.Supp. 426. 

(2) So, under the Clayton Act, In 
suit in federal court, summons may, 
without special order, be Issued to 
marshal of another district. 

U.S.—^Haskell v. Aluminum Co. of 
America, D.C.Mass., 14 F.2d 864. 
Presence of one defendant 

Presence of one of the defendants 
in the federal district In which suit 
by the United States under the Anti¬ 
trust Act is brought to restrain vio¬ 
lation of that act justifies the court 
in making an order under section 5 
for the service of process upon all 
the other defendants, wherever they 
may be found. 

U.S.—Standard Oil Co. of New Jersey 
V. U. S., Mo., 31 S.Ct. 602, 221 U.S. 
1, 66 L.Fd. 619, 34 L.R.A.,N.S., 834, 
Ann.Cas.l912D 734. 


56. U.S.—^U. S. V. Chase Securities 
Corporation, C.C.A.Mass. 24 P.2d 
600, certiorari denied Chase Secu¬ 
rities Corporation v. U. S., 48 S.Ct. 
661, 277 U.S. 600, 72 L.Ed. 1008. 

A/S Krediit Pank v. Chase Man¬ 
hattan Bank, D.C.N.T., 166 P.Supp. 
30—^Proctor v. Sagamore Big Game 
Club, D.C.Pa., 128 P.Supp. 886— 
Tucker v. National Linen Service 
Corp., D.C.Ga., 92 P.Supp. 602, af¬ 
firmed, C.A., 188 P.2d 266, certio¬ 
rari denied 72 S.Ct. 63, 342 U.S. 828, 
96 L.Ed. 627. 

57. U.S.—^Peckham v. Ronrico Corp., 
C.A.Puerto Rico, 211 P.2d 727. 

Arizona Lead Mines v. Sullivan 
Mining Co., D.C.Idaho, 3 P.R.D. 136. 

58. U.S.—Greeley v. Lowe, Mo., 15 
S.Ct. 24, 165 U.S. 68, 39 L.Ed. 69. 

Miller & Lux Inc. v. Nickel, D.C. 
Cal., 149 P.Supp. 463. 

59. U.S.—Castello v. Castello, C.C. 
Mo., 14 P. 207. 

60. U.S.—^Doherty v. McDowell, D. 
C.Me., 276 P. 728. 

26 C.J. p 811 note 97. 

Statute as affecting venue see Federal 
Courts § 26. 

61. U.S.—Spellman v. Sullivian, D.C. 
N.Y., 43 P.2d 762, affirmed, C.C.A., 
61 P.2d 787. 


ForecloEnire of mechanic’s lien 
Where plaintiff was a resident of 
Pennsylvania, one defendant was a 
resident of South Carolina and the 
other defendant was a resident of 
Ohio, federal district court in Ohio 
had jurisdiction of action to fore¬ 
close a mechanic's lien on realty lo¬ 
cated within the district, because of 
diversity of citizenship and because 
of provisions of statute that in ac¬ 
tions to enforce liens on property 
within the district, service on non¬ 
resident defendants may be had by 
personal service where possible or 
by publication. 

U.S.—Campbell v. Murdock, D.C.Ohio, 
90 P.Supp. 297. 

62. U.S.—Bede Steam Shipping Co. 
V. New York Trust Co., D.C.N.Y., 
64 P.2d 658. 

25 C.J. p 713 note 87 [b] (1). 

63. U.S.—^Non-Magnetic Watch Co. 
V. Association Horlogere Suisse, 

C. C.N.Y., 44 P. 6. 

25 C.J. p 713 note 87 [b] (2). 

64. U.S.—^Maya Corporation v. Smith, 

D. C.Del., 32 P.2d 360. 

Woolrldge v. McKenna, C.C.Tenn., 

8 F. 650. 

26 C.J. p 811 notes 98, 99. 

65. U.S.—^Maya Corporation v. Smith, 
D.C.Del., 32 P.2d 360. 
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b. Actions or Suits within Statute 

In order for an action to be within the purview of 
the statute permitting constructive service in certain 
actions involving a claim to property, It must appear that 
It is one to enforce a legal or equitable lien on or claim 
to, or to remove some encumbrance or lien or cloud on 
the title to, property, that such lien or claim existed prior 
to the action in question, and that the property has a 
situs within the district in which the action is brought. 

Where the suit is not of the character contem¬ 
plated by the statute relating to constructive service 
in actions affecting property, there can be no con¬ 
structive service thereunder. Whether an action 


comes within the statute must be determined from 
the nature of the claim asserted and the character 
of relief sought,®'^ and the mere fact that a suit 
relates to, or in some manner may affect, real or 
personal property within the district is not sufficient 
to bring it within the narrow confines of the stat¬ 
ute.®® 

For an action to be within the statute, it must 
appear that it is one to enforce a legal or equitable 
lien on or claim to, or to remove some encumbrance 
or lien or cloud on the title to, property,®® in which 


68. U.S.—Sugarman Iron & Metal 
Co. V. Morse Bros. Machinery & 
Supply Co., D.C.Nev., 19 F 2d 589. 

Plimpton V. Mattakeunk Cabin 
Colony, D.C.Conn., 9 F.Supp. 288. 

67. U.S.—^Dan Cohen Realty Co. v. 
National Savings & Trust Co., C.C. 
A.Ky., 125 F.2d 288. 

25 C.J. p 713 note 87 [c]. 

68. U.S.—Dan Cohen Realty Co. v. 
National Savings & Trust Co., su¬ 
pra—^Patterson v. Gray, C.C.A.Ind., 
62 F.2d 387—Thomas Kerfoot & 
Co. V. United Drug Co., D.C.Del., 38 
F.2d 671—^Wilson v. Beard, C.C.A. 
N.T., 26 P.2d 860. 

Waterloo Creamery Co. v. Na¬ 
tional Bank of Commerce of Toledo, 
Ohio, D.C.Mich., 282 F. 197. 

25 C.J. p 713 note 87 [c]. 

Del.—^Leftcourt Realty Corp. v. 
Sands, Ch., 113 A.2d 428, affirmed. 
Sup., 117 A.2d 365. 

Cases not within statute 

(1) Action for deceit. 

U.S.—^Patterson v. Gray, C.C.A.Ind., 
62 F.2d 387. 

(2) Suit by a corporate stockhold¬ 
er to cancel a voting trust agree¬ 
ment. 

U.S.—Consolidated Textile Corpora¬ 
tion V. Dickey, C.C.A.Ga., 269 F. 
942. 

(3) Suit for injunction against as¬ 
sessment or collection of taxes. 

U.S.—Baltimore & O. R. Co. v. Board 

of Public Works of West Virginiai, 
D.aW.Va., 17 F.Supp. 170. 

(4) Suit for specific performance. 
U.S.—Gotter v. McCulley, D.C.Wash., 

292 F. 382. 

26 C.J. p 713 note 87 CJ] (4). 

(5) Suit to cancel surety bonds al¬ 
leged to have been fraudulently ob¬ 
tained. 

U.S.—^iSSitna Casualty & Surety Co. v. 
U. S. Fidelity & Guaranty Co., C. 
C.A.Fla., 11 F.2d 102. 

(6) Suit for accounting. 

U.S.—^Watts V. Alexander, Morrison & 
Co., D.C.N.T., 34 F.2d 66, affirmed, 
C.C.A., Watts V. Vanderbilt, 45 F. 
2d 968. 

(7) Suit to set aside award of in¬ 
dustrial board. 


U.S.—New York Indemnity Co. v. 
Rasmussen, D.C.Tex., 1 F.Supp. 166. 

(8) Suit by stockholders to set 
aside an agreement and transfers 
pursuant thereto was held not a suit 
to remove cloud from title to proper¬ 
ties of two corporations affected by, 
and conveyed and transferred pursu¬ 
ant to, agreement, where suit was 
brought by stockholders in their own 
right, and not by such companies or 
by stockholders thereof as deriva¬ 
tive suit. 

U.S.—Wilhelm v. Consolidated Oil 
Corporation, C.C.A.Okl., 84 F.2d 
739. 

(9) Action on account stated and 
to set aside alleged fraudulent con¬ 
veyance of realty to absent defend¬ 
ants by corporate defendant, on oth¬ 
er realty of which attachment was 
levied to secure effectiveness of any 
judgment for plaintiff. 

U.S.—Grapette Co. v. Grapette Bot¬ 
tling Co., D.C.Puerto Rico, 102 F. 
Supp. 517. 

(10) A stockholder's derivative ac¬ 
tion which only sought recovery of 
personal Judgment was clearly an ac¬ 
tion in personam, notwithstanding 
fact that wrongs complained of were 
fraudulent acts resulting in loss of 
corporate shares, and therefore serv¬ 
ice of process would not be effective 
under statute providing for process 
affecting property in different dis¬ 
trict courts. 

U.S.—Tucker v. National Linen Serv¬ 
ice Corp., D.C.Ga., 92 F.Supp. 602, 
affirmed, C.A., 188 F.2d 265, certio¬ 
rari denied 72 S.Ct. 53, 342 U.S. 828, 
96 L.Ed. 627. 

(11) An action to enforce liability 
of Insurance company for refusing 
to surrender to collector property 
of delinquent taxpayer was an action 
to enforce a “penalty” and service of 
process by mail' and publication on 
nonresident taxpayer was not author¬ 
ized under section of Judicial Code 
providing for substituted service in 
actions to enforce “liens.” 

U.S.—^U. S. V. .®tna Life Ins. Co. of 
Hartford, Conn., D.C.Conn., 46 F. 
Supp. 30. 

(12) Other actions. 

U.S.—^Sugariman Iron & Metal Co. v. 
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Morse Bros. Machinery & Supply 
Co., D.C.Nev., 19 F.2d 689. 

25 C.J. P713 note 87 [j]. 

69. U.S.—^McQuillen v. National 
Cash Register Co., C.C.A.Md., 112 
F.2d 877, certiorari denied 61 S.Ct. 
140, 311 U.S. 695, 85 L.Ed. 460, re¬ 
hearing denied 61 S.Ct. 316, 311 U. 
S. 729, 86 L.Ed. 474—Wilson v. 
Beard, C.C.A.N.Y., 26 F.2d 860—• 
Vidal V. South American Securi¬ 
ties Co., C.C.A.N.Y., 276 F. 866— 
De Rees v. Costaguta, C.C.A.N.Y., 
276 F. 172, certiorari denied 42 S. 
Ct. 66, 257 U.S. 648, 66 L.Ed. 415. 

Kleinschmidt v. Kleinschmldt 
Laboratories, D.C.Ill., 89 F.Supp. 
869—Collier v. California Co., D.C. 
La., 73 F.Supp. 413. 

Claim to property 

(1) Word “claim,” as used in the 
statute is the right to lay claim to a 
specific property which is in anoth¬ 
er’s possession, and does not give to 
a mere general creditor a right to sue 
a nonresident when he has no lien and 
no claim of ownership in the proper¬ 
ty to assert. 

U.S.—^Vidal V. South American Secu¬ 
rities Co., C.C.A.N.Y., 276 F. 855. 

(2) Words “claim to . . . 

property,” within statute authorizing 
suits to enforce such claims to be 
brought in district where property 
is situated, relate only to claims 
made to property in nature of an as¬ 
sertion of ownership or proprietary 
interest or other direct right or claim 
to the property Itself. 

U.S.—^Dan Cohen Realty Co. v. Na¬ 
tional Savings & Trust Co., C.C.A. 
Ky., 126 F.2d 288. 

26 C.J. p 713 note 87 [c]. 

(3) A complaint praying determi¬ 
nation of plaintiffs’ Interests in pat¬ 
ent royalties, accounting for and pay¬ 
ment to plaintiffs of their shares of 
accrued royalties, and injunction 
against payment of such shares in 
royalties subsequently accruing to 
defendants or others, stated no claim 
to personal property in district of 
venue within statute authorizing 
court to order absent defendants to 
appear or plead and providing for 
service of process on such defend¬ 
ants. 



35A C.J.S. 


FEDERAL CIVIL PROCEDURE § 210 


defendant claimed an interest at the time of the in¬ 
stitution of the suit,70 that such lien or claim ex¬ 
isted prior to the action in question,71 and that the 


property has a situs within the district in which the 
action is brought.72 The statute is inapplicable 
to actions in personam where jurisdiction over the 


U.S.—Kohagen v. Harwood, C.A.Wis., 
186 F.2d 276, 30 A.L.R.2d 201. 

Bleu 

(1) Term “lien,’» within the stat¬ 
ute Is the right which a creditor has 
to obtain satisfaction of a debt or 
duty out of a specified res which is 
owned by defendant, that is, it is a 
charge or encumbrance on specific 
property which is security for the 
payment of money or the perform¬ 
ance of some duty. 

U.S.—^Vidal V. South American Se¬ 
curities Co., C.C.A.N.T., 276 F. 

855. 

(2) Claim of plaintiff against non¬ 
resident defendants for arbitrator’s 
fee, which plaintiff sought to have 
paid out of fund deposited in regis¬ 
try of court, was not a ‘'lien” or 
“claim” within meaning of statute 
dealing with lien enforcement against 
absent defendants and authorizing 
service. 

D.C.—Hegarty v. Luff, D.C., 169 F. 

Supp. 873. 

Personal right 

Under the statute, one can only 
bring a suit concerning property to 
which he is himself entitled. 

U.S.—^Vidal v. South American Secu¬ 
rities Co., C.C.A.N.Y., 276 F. 855. 

70. U.S.—McQulllen v. Dillon, C.C.A. 
N.Y., 98 F.2d 726, certiorari denied 
69 S.Ct. 261, 306 U.S. 655, 83 L.Ed. 
424. 

71. U.S.—^McQuillen v. National 

Cash Register Co., C.C.A.Md., 112 
F.2d 877, certiorari denied 61 S.Ct. 
140, 311 U.S. 695, 86 L.Ed. 450, re¬ 
hearing denied 61 S.Ct. 816, 311 U. 
S. 729, 86 L.Ed. 474—^Wilhelm v. 
Consolidated Oil Corporation, C.C. 
A.Okl., 84 F.2d 739--Maya Corpora¬ 
tion V. Smith, D.C.Del., 32 F.2d 360 
—^Wilson V. Beard, C.C.A.N.Y., 26 
F.2d 860. 

Dan Cohen Realty Co. v. Nation¬ 
al Savings & Trust Co., D.C.Ky., 
36 F.Supp. 636, aflirmed, C.C.A., 125 
F.2d 288. 

26 C.J. p 713 note 87 [g]. 

Contra Spellman v. SulUvian, D.C. 
N.Y., 43 F.2d 762, affirmed, C.C.A., 
61 F.2d 787. 

72. U.S.—Critchton v. 'Wlngrfield, N. 
Y., 42 S.Ct. 229, 268 U.S. 66, 66 L. 
Ed. 467. 

Kohagen v. Harwood, C.A.Wis., 
186 F.2d 276, 30 A.L.R.2d 201. 

McQuillen v. National Cash Reg¬ 
ister Co., C.C.A.Md., 112 F.2d 877, 
certiorari denied 61 S.Ct. 140, 311 
U.S. 696, 85 L.Ed. 450, rehearing 
denied 61 S.Ct. 316, 311 U.S. 729, 86 
L.Ed. 474. 

Kelley v. Queeney, D.C.N.Y., 41 F. 
Supp. 1016—^McMurray v. Chase 


Nat. Bank of City of New York, 
D.aWyo., 10 F.Supp. 960. 

Spellman v. Sullivian, D.C.N.Y., 
43 F 2d 762, affirmed, C.C.A., 61 F.2d 
787*—^Watts V. Alexander, Morrison 
& Co., D.C.N.Y., 34 P.2d 66. affirm¬ 
ed, C.C.A., Watts V. Vanderbilt. 45 
F.2d 968—^Myers v. Occidental Oil 
Corporation, D.C.Del., 288 F. 997. 
D.C.—Putnam v. Ickes, 78 F.2d 223, 
64 App.D.C. 339, certiorari denied 
66 S Ct. 132, 296 U.S. 612, 80 L.Ed. 
434, Lassig v. Ickes, 56 S.Ct. 132, 
296 U.S. 612, 80 L.Ed. 434, Dunn 
V. Ickes. 56 S.Ct. 132, 296 U.S. 612, 
80 L.Ed. 434, Abbot v. Ickes, 56 S. 
Ct. 132, 296 U.S. 612, 80 L.Ed. 434, 
Hill V. Ickes. 66 S.Ct. 132, 296 U.S. 
612, 80 L.Ed. 434, Thompson v. 
Ickes, 56 S.Ct. 133, 296 US. 612, 
80 L.Ed. 434, Hull v. Ickes, 66 S. 
Ct. 133, 296 U.S 612, 80 L.Ed. 434, 
and Fordham v. Ickes, 66 S.Ct. 133, 
296 U.S. 612, 80 L.Ed 434. 

25 C.J. p 713 note 87 [d]. 

Property 

(1) Personal property is within the 
application of the statute. 

U.S.—Critchton v. Wingfield, NY., 42 
S.Ct. 229, 258 U.S. 66. 66 L.Ed. 467 
<2) Stocks and bonds are “proper¬ 
ty" within the meaning of the stat¬ 
ute. 

U.S.—Vidal V. South American Secu¬ 
rities Co., C.C.A.N.Y., 276 F. 856. 

(3) Under Louisiana law, owners 
of mineral interest had a substan¬ 
tial property right, which was with¬ 
in requirement of provision of Judi¬ 
cial Code prescribing the method of 
service in any suit to enforce a lien 
or to remove any incumbrance or 
cloud upon the title to property with¬ 
in the district where suit is brought, 
and, hence, plaintiff’s failure to com¬ 
ply with such provision rendered her 
partition action ineffective as to non¬ 
resident defendants. 

U.S,—Thomas v. Thomas, D.C.La., 65 
F.Supp, 749, reversed on other 
grounds, C.C.A., 165 F.2d 332. 
Possibility of property within dis¬ 
trict cannot constitute res giving 
court jurisdiction. 

U.S.—^Findlay v. Florida East Coast 
Ry. Co., D.C.Pla., 3 F.Supp. 393, 
affirmed, C.C.A., 68 P.2d 640, certio¬ 
rari denied 54 S.Ct. 629, 292 U.S. 
623, 78 L.Ed. 1478. 

Proceeds of realty 
Where a trustee, with power of 
sale, had made a sale of land, which 
was valid and equitably complete, so 
that the equitable title had vested in 
the purchaser, the district court of 
the district in which the land is situ¬ 
ated held without jurisdiction, under 
the statute, by service on nonresident 
defendants outside the district, of a 
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^ suit by one claiming an interest in 
I the property through the trustee, to 
establish his rights and to enjoin 
any further action, except in recog¬ 
nition thereof. 

U.S.—Fuller v. Peabody, C.C.A.Ky., 1 
F.2d 966. 

Property within the district 

(1) Situs of shares of stock has 
been held to be in the state where 
the corporation was incorporated. 
U.S.—^McQuillen v. National Cash 

Register Co., C.C.A.Md., 112 F.2d 
877, certiorari denied 61 S.Ct. 140, 
311 U.S. 695, 86 L.Ed. 460, rehear¬ 
ing denied 61 S.Ct. 316, 311 U.S. 729, 
85 L.Ed. 474. 

McQuillen v. National Cash Reg¬ 
ister Co., D.C.Md., 13 F.Supp. 53. 

Myers v. Occidental Oil Corpora¬ 
tion, D.C.Del., 288 F. 997—Doherty 
V. McDowell, D.C.Me., 276 F. 728— 
Hodgman v. Atlantic Refining Co., 
D.C.Del., 274 P. 104. 

(2) It has also been held that 
shares of stock have situs in state 
where they are and where corpora¬ 
tion does business for purposes of 
statute. 

U.S.—^Norrie v. Lohman, C.C.A.N.Y., 
16 P.2d 355. 

(3) In suit to construe will and 
impress lien on testamentary trust 
estate containing domestic corpora¬ 
tions’ stocks held by nonresident 
trustees, estate was held not within 
district so as to authorize decree in 
rem, ignoring corporate entities be¬ 
ing unjustified. 

U.S.—^Findlay v. Florida East Coast 
Ry. Co., D.C.Fla., 3 F.Supp. 393, af¬ 
firmed, C.C.A., 68 P.2d 540, certio¬ 
rari denied 64 S.Ct. 629, 292 U.S. 623, 
78 L.Ed. 1478. 

(4) Principle of mobllia sequuntur 
personam is applicable for purposes 
of suit to construe will and impress 
lien on testamentary trust estate 
consisting largely or wholly of in¬ 
tangible property held by nonresident 
trustees. 

U.S.—Findlay v. Florida East Coast 
Ry. Co., supra. 

(6) Where tangible personalty and 
paper evidences of intangible person¬ 
alty have been removed from the 
domicile of the owner prior to his 
death, such personalty is not deemed 
constructively present in the domi¬ 
cile of such deceased owner within 
the provisions of the statute. 

U.S.—Gilmore v. Robillard, C.C.A.Cal., 
44 P.2d 295. 

(6) However, where personalty of 
a decedent was removed from his 
domicile after his death, it has been 
held not within the jurisdiction to 
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person of defendant is essential,*^3 and is restricted 
to suits in rem or quasi in rem to enforce a legal 
or equitable lien on property located within the 
district of suit or partly within that district and 
partly within another district within the same 
stateTherefore, where a judgment or decree in 


personam is necessarily involved, the case is not 
within the statute.'^s However, where the case is 
properly brought within the district, the fact that 
additional relief is sought will not deprive the court 
of jurisdiction,76 and jurisdiction is not affected 


which it was so removed so as to 
permit application of the statute. 
U.S.—Critchton v. Wingfield, N.Y., 42 
S.Ct. 229, 258 U.S. 66, 66 L.Ed. 467. 

(7) Generally property rights In 
patents are not such tangible prop¬ 
erty within district as will justify 
court in proceeding against nonresi¬ 
dent parties. 

U.S—Standard Stoker Co. v. Lower, 
D.C.Md.. 46 F.2d 678. 

Kleinschmidt v. Klelnschmidt 
Laboratories, D.C.Ill., 89 P.Supp. 
869. 

(8) In action against foreign tax¬ 
payer to recover income taxes based 
upon tax lien against taxpayer’s in¬ 
terest in a Texas testamentary trust, 
where taxpayer was served by Amer¬ 
ican consul with complaint to and or¬ 
der for service and trustee was prop¬ 
erly served, Income accruals in hands 
of trustees payable to foreign tax¬ 
payer and continuing accruals to tax¬ 
payer’s account were sufficient prop¬ 
erty within jurisdiction of court to 
support substituted service on for¬ 
eign taxpayer. 

U.S.—U. S. V. Pallas Nat. Bank, C.C. 
A.Tex., 152 P.2d 682, and conform¬ 
ed to, S.C., 67 F.Supp. 573, reversed 
on other grounds, C.C A.., 164 F.2d 
489. 

(9) Other cases. 

U.S.—^Franz v. Buder, C.C.A.Mo., 11 
F.2d 854, certiorari denied Buder v. 
Franz, 47 S.Ct. 469, 273 U.S. 756, 
71 L.Ed. 876. 

McKane v. Burke, C.C.Nev., 132 
F. 688. 

25 C.J. p 713 note 87 [d]. 

Burden of proving situs of res 

Complainant seeking substituted 
service against nonresident defend¬ 
ant has burden of proving that res 
affected is actually within district of 
suit. 

U.S.—Standard Stoker Co. v. Lower, 
P.C.Md., 46 P.2d 678. 

Fart of property within district 

(1) In suit to establish under trust 
indenture right to undivided one-half 
of income from leasehold property 
located in the district, that property 
other than leasehold interest was in¬ 
cluded In trust did not defeat plain¬ 
tiffs right to assert claim to such 
property as was found to be within 
court’s jurisdiction. 

U.S.—^McMurray v. Chase Nat. Bank 
of City of New York, D.C.Wyo., 10 
F.Supp. 960. 

(2) In nonresident’s suit to remove 
cloud on title, in which plaintifC ] 


moved for warning order against 
nonresident defendant, that some of 
property in controversy was not 
within the district was held not to 
divest court of jurisdiction where 
substantial portion of property was 
within district and fraud or breach 
of trust was involved. 

U.S.—Carney v. Commonwealth Oil 
& Gas Co., D.C.Kan., 5 F.Supp. 304. 

(3) Where tripartite merger agree¬ 
ment whereunder holding company 
was to issue stock to stockholders 
of two corporations which were to 
convey assets to holding company 
was indivisible, and consideration 
therefor was mutually interdepend¬ 
ent, rescission of agreement and can¬ 
cellation of conveyances and trans¬ 
fers of property made pursuant 
thereto could be had only in suit 
wherein court had jurisdiction over 
person of parties, where properties of 
corporations were located in several 
states, and hence court of district of 
state in which only part of property 
in question was located which had 
no jurisdiction over holding compa¬ 
ny was without jurisdiction of suit 
for cancellation of agreement and 
conveyances and transfers pursuant 
thereto to which corporations mak¬ 
ing transfers were not parties. 

U.S.—^Wilhelm v. Consolidated Oil 
Corporation, C.C.A.Okl., 84 F.2d 
739. 

73. U.S.—General Inv. Co. v. Lake 
Shore & M. S. Ry. Co., Ohio, 43 S. 
Ct. 106, 260 U.S. 261, 67 L.Ed. 244. 

Stewart v. U. S., C.A.Tex., 242 
F,2d 49—Wilhelm v. Consolidated 
Oil Corporation, C.C.A.Okl., 84 F.2d 
739—^Findlay v. Florida East Coast 
Ry. Co., C.C.A.Fla., 68 F.2d 640, cer¬ 
tiorari denied 54 S.Ct. 629, 292 U.S. 
623, 78 L.Ed. 1478—Clarke v. Boy- 
sen, C.C.A,Wyo., 39 F.2d 800, cer¬ 
tiorari denied Clark v. Boysen, 61 
S.Ct. 76. 282 U.S. 869, 76 L.Ed. 768. 

Proctor V. Sagamore Big Game 
Club, D.C.Pa., 128 P.Supp. 886— 
Tucker v. National Linen Service 
Corp., D.C.Ga., 92 P.Supp. 602, af¬ 
firmed, CA., 188 P.2d 265, certiorari 
denied 72 S.Ct. 63, 342 U.S. 828, 96 
L.Ed. 627—^Ajmerican Surety Co. of 
New York v. Edwards & Bradford 
Lumber Co., D.C.Iowa, 67 P.Supp. 
18. 

Spellman v. Sulllvian, D.C.N.Y., 
43 P.2d 762, affirmed, C.C.A., 61 F. 
2d 787. 

D.C.—^Hegarty v. Luff, D.C., 169 P. 
Supp. 873. 

74. U.S.—General Inv. Co. v. Lake 
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Shore & M. S. Ry. Co., Ohio, 43 S. 
Ct. 106, 260 U.S. 261, 67 L Ed. 244. 

Stewart v. U. S., C A.Tex., 242 P. 
2d 49—^Wilhelm v. Consolidated Oil 
Corporation, C.C.A.Okl, 84 P.2d 739. 

Kleinschmidt v. Klelnschmidt 
Laboratories, D.C.Ill., 89 P.Supp. 
869—^U. S. V. .^na Life Ins. Co. of 
Hartford, Conn., D.C.Conn., 46 P. 
Supp. 30. 

D.C.—Hegarty v. Luff, D.C., 169 P. 

Supp. 873. 

Amendment to bill 
Where amendment to bill seeking 
to impress a trust on property, to re¬ 
move a cloud from title, and to have 
property transferred to plaintiff con¬ 
fined bill to property within the dis¬ 
trict of Vermont, bill as amended 
related back to commencement of ac¬ 
tion, and service on nonresident de¬ 
fendants under statute providing for 
service on absent defendants in ac¬ 
tions in rem was good. 

U.S.—MacGowan v. Barber, C.C.A.Vt., 
127 P.2d 468. 

75. U.S.—^Dan Cohen Realty Co. v. 
National Savings & Trust Co, C.C. 
A.Ky., 126 P.2d 288—Wilhelm v. 
Consolidated Oil Corporation, C.C. 
A.Okl., 84 P.2d 739. 

Kelley v. Queeney, D.C.N.Y., 41 
P.Supp. 1016. 

Waterloo Creamery Co. v. Na¬ 
tional Bank of Commerce of Tole¬ 
do, Ohio, D.C.Mich., 282 P. 197— 
York County Sav. Bank v. Abbot, 
C.C.Me., 139 P. 988. 

Zaoldental relief immaterial 

Suit essentially in personam can¬ 
not proceed under statute regulating 
suits to enforce and remove liens re¬ 
gardless of whatever incidental re¬ 
lief in rem may be sought. 

U.S.—^Findlay v. Florida East Coast 
Ry. Co., D.C.Pla., 3 P.Supp. 393, 
affirmed, C.C.A., 68 P.2d 640, certio¬ 
rari denied 64 S.Ct. 629, 292 U.S. 
623, 78 L.Ed. 1478. 

76. U.S.—^Bede Steam Shipping Co. 
V. New York Trust Co., D.C.N.Y., 64 
F.2d 668. 

Hodgman v. Atlantic Refining 
Co., D.C.Del., 274 P. 104. 

Mineral rights 

Where complaint sought to estab¬ 
lish title in mineral rights in proper¬ 
ty in the federal district, and to re¬ 
cover money damages, primary relief 
sought was in rem and plaintiffs 
could acquire jurisdiction over non¬ 
resident defendants at least with re¬ 
spect to the realty by complying with 
rule that court may order absent de- 
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because the bill also seeks personal relief against 
some resident defendants personally served.'^'^ 

Various actions have been held to be within the 
scope of the statute,78 such as a bill to recover 
property and enforce a lien,79 a suit to foreclose a 
mortgage,so an action to remove a cloud on title,si 
a suit in the nature of a creditor’s bill,S9 and a suit 
to establish title to real estate.ss 

c. Order and Judgment 

Under the statute authorizing constructive service 
in certain actions involving property, it is essential that 
there be an order directing an absent defendant to appear 
on a day certain, and publication thereof should not be 
permitted unless personal service is not practicable with¬ 
in a reasonable time. Ordinarily the Judgment affects 
only property within the district and the right to appear 
within the statutory time can be exercised only by those 
defendants who were not personally notified. 

Under the statute authorizing substituted service 
on absent defendants in certain actions, 28 U.S. 
C.A., § 1655, there must be an order of the court 
directing the absent defendant to appear or plead 
in the action.®^ An order directing defendant to 
appear must designate a day certain for appear¬ 


ance.s® The order of the court is not process^® 
within the meaning of a statute or a rule of court 
relating to the issuance or service of process,**^ 
and, no particular service or proof of service being 
required by the statute, such order in an equity suit 
need not be served by the marshal of the district, 
or by his deputy, or by some other person specially 
appointed for that purpose.88 

While it is not necessary to serve the order to 
appear on one of several defendants who is within 
the jurisdiction of the court and has been duly 
served with process,®9 by authority of the court 
the order may be served on a party outside the dis¬ 
trict where the suit is pending,^® and service should 
be made on the absent defendant wherever he may 
be found,9i and should also be made on the person 
in charge of the property within the district.®2 
Where the order provides for service of a certified 
copy thereof on defendant, the intent is for service 
of a true copy and one attested by the clerk of the 
court is “certified” within the meaning of the or¬ 
der, and service of such attested copy constitutes a 
sufficient compliance.®® 


fendant to appear or plead by a day 
certain. 

U.S—Proctor v. Sagamore Big Game 
Club, D.C.Pa., 128 F.Supp. 885. 

77. U.S.—Carney v. Commonwealth 
Oil & Gas Co., D.C.Kan., 5 F.Supp. 
304. 

78. U.S.—-Williams v. Williams, C.C. 
A.I11., 61 P.2d 257, certiorari denied 
63 set. 404, 288 U.S. 612. 77 L. 
Ed. 986. 

Schwab v. Cameron, D.C.Ill., 45 
F.Supp. 105—Strieker Land & 
Timber Co. v. Hogue, D.C.La., 7 F. 
Supp. 1002. 

Harvey v. Harvey, C.C.A.Wls., 
290 F. 653—^Doherty v. McDowell, 
D.C.Me., 276 F. 728. 

25 C.J. p 716 note 94 [a], p 713 note 
87 [k]. 

Suits within statute 

(1) Bill to annul mineral lease. 
U.S.—^Weaver v. Atlas Oil Co., D.C. 

La., 31 F.2d 484. 

(2) A suit in which the relief pray¬ 
ed for and granted was to adjudge 
complainant half owner of a lease¬ 
hold estate in property within the 
district. 

U.S.—Hamilton v. Young, C.CJLTex., 
286 F. 223. 

(3) Suit to enforce lien on local 
deposit in bank. 

XJ.S.—Omaha Nat. Bank of Omaha, 
Neb. V. Federal Reserve Bank of 
Kansas City, Mo., C.C.A.Neb., 26 
P.2d 884, certiorari denied Wyo¬ 
ming Nat. Bank of Casper, Wyo. v. 
Omaha Nat. Bank of Omaha, Neb., 
49 S.Ct. 19. 278 U.S. 615, 73 L.Ed. 
639. 


(4) Suit to establish or enforce 
trust is usually considered of transi¬ 
tory nature where charge of fraud is 
sought to be maintained, but where 
other reguisite elements are present 
such suit may likewise be maintained 
under statute authorizing suit to be 
maintained against nonresident in 
district where res is located. 

U.S.—^McMurray v. Chase Nat. Bank 
of City of New York, D.C.Wyo., 10 
F.Supp. 960. 

79. U.S.—Porter v. Cooke, C.C.A. 
La., 63 P.2d 637—^Bede Steam Ship¬ 
ping Co. V. New York Trust Co., D. 
C N.Y., 54 F.2d 658. 

80. U.S.—^Armour v. Waxahachie 
Gas Co., CC.A.Tex., 53 F.2d 979— 
Stockyards Nat. Bank of South 
Omaha v. Bragg, C.C.A.Utah, 293 
F. 879. 

26 C.J. p 716 note 94 [a] (10). 

81. U.S.—Clarke v. Boysen, C.C.A. 
Wyo., 39 F.2d 800, certiorari denied 
Clark V. Boyeson, 61 S.Ct. 75, 282 

U. S. 869, 76 L.Ed. 768—McRoberts 

V. Independent Coal & Coke Co., 

C. C.A.Utah, 15 F.2d 167. 

Carney v. Commonwealth Oil & 
Gas Co., D.C.Kan., 6 F.Supp. 304— 
Appalachian Electric Power Co. v. 
Smith, D.C.Va., 4 F.Supp. 3. 

25 C.J. p 716 note 94 [a] (4). 

82. U.S.—Spellman v. Sullivian, C.C. 
A.N.Y., 61 F.2d 787. 

25 C.J. p 716 note 94 [a] (29). 

83. U.S.—Carter Oil Co. v. Wood, 

D. C.I11., 30 F.Supp. 876. 


Game Club, D.C.Pa., 128 F.Supp. 
885. 

Seybert v. Shamokin & Mt. C. 
Electric Ry. Co., C.C.Pa., 110 F. 
810. 

85. U.S.—Jennings v. Johnson, Ga., 
148 F. 337, 78 C.C.A. 329. 

26 C.J. p 811 note 3. 

A subpoena to answer a bill in 
equity is not the order of court re¬ 
quired by the statute. 

U.S.—^Kent v, Honsinger, C.C.N.Y., 
167 F. 619—Seybert v. Shamokin 
& Mt. C. R. Co., C.C.Pa., 110 F. 
810. 

86. U.S.—U. S. V. American Lumber 
Co., C.C.Cal., 80 F. 309, affirmed 85 
F. 827, 29 C.C.A. 431. 

25 C.J, p 812 note 12. 

87. U.S.—^Forsyth v. Pierson, CC. 
Ind., 9 F. 801, 11 Biss. 133. 

88. U.S.—^Forsyth v. Pierson, supra. 
25 C.J, p 812 note 16. 

89. U.S.—Black V. Foreman Bros. 
Banking Co., D.C.Ill., 218 F. 264. 

90. U.S.—^Perez y Fernandez v. Fer¬ 
nandez y Perez, Puerto Rico, 31 
S.Ct. 412, 220 U.S. 224, 65 L.Ed. 
443. 

Arizona Lead Mines v. Sullivan 
Mining Co., D.C.Idaho, 3 P.R.D. 
135. 

91. U.S.—Sugarman Iron & Metal 
Co. V. Morse Bros. Machinery & 
Supply Co., D.C.Nev., 19 F.2d 689. 

92. U.S.—Sugarman Iron & Metal 
Co. V. Morse Bros. Machinery & 
Supply Co., supra. 

93. U.S.—^Doherty v. McDowell, D.C. 
Me., 276 F. 728. 


84. U.S.—^Proctor v. Sagamore Big 
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While there should be service by publication 
where proper personal service cannot be made,^^ 
superiority of personal service over constructive 
service is manifest, and is recognized by the statute 
itself, 95 and notice by publication is necessary only 
where actual personal notice cannot be employed,95 
and an application for an order of publication 
should not be granted unless it is made satisfactorily 
to appear that personal service is not practicable 
within a reasonable time and by the exercise of 
reasonable diligence.97 To justify an order for 
substituted service in a suit in equity, it has been 
held that the bill must show not only sufficient 
grounds for relief under the statute but also that 
complainant is entitled to such relief.9 8 

Where substituted service is to be made, the or¬ 
der itself must be published99 for the required 
time,^ and an order and publication materially de¬ 
parting from the statutory requirements will ren¬ 
der a judgment absolutely void^ despite conformi¬ 
ty to Ihe practice in the state courts in like cases 
under the state statute.^ 

Appearance. While a general appearance was 
held to constitute a waiver of any error in the serv¬ 


ice of process,4 where the filing of a counterclaim 
was not a voluntary act it was held not to preclude 
defendant from objecting to plaintiff’s extension of 
the suit beyond the scope of the statute.® 

Judgment and opening thereof. While the statute 
provides for extraterritorial and substituted service 
on an absent defendant, unless such defendant ap¬ 
pears the judgment affects only the property within 
the district.® If defendant personally appears a 
judgment or decree in personam may be entered.*^ 

The right to appear at any time within one year 
after final judgment can be exercised only by those 
defendants who were not actually personally noti¬ 
fied,® and such right is not dependent on terms to 
be fixed by the court, except to the extent that the 
statute provides for terms as to costs.9 

§211. -Automobile Cases 

Service of process may be had on nonresidents. In 
automobile accident cases, to the extent that It is validly 
provided for by the statutes of the state in which suit is 
brought. 

Under Federal Rules of Civil Procedure, Rule 
4 (d) (7), 28 U.S.C.A., permitting service ‘*in the 


94. U.S.—^Ellsworth Trust Co. v. 
Parramore, Pla., 108 P. 906, 48 C. 
C.A. 132. 

25 C.J. p 811 note 97, p 812 note 9. 
I!g,iiivaleuce 

Where plaintiff files complaint and 
attaches debt owing defendant and 
United States flies complaint in inter¬ 
vention and plaintiff flies affidavit 
that defendant is absent from Alaska, 
general order of court, on plaintiff's 
motion, that service of summons “in 
the action" be made by publication 
gives United States the power to 
make its service on defendant in Cal¬ 
ifornia, In view of Alaska statute 
making personal service outside 
Alaska equivalent to ordered publica¬ 
tion. 

U.S.—^U. S. V. Hawkins, CAl. Alaska, 
228 P.2d 517. 

95- U.S.—^Bronson v. Keokuk, C.C. 
Iowa, 4 P.Cas.No.1,928, 2 Dill. 498. 

25 C.J. p 811 note 6. 

96. U.S.—^Perez y Fernandez v. Fer¬ 
nandez y Perez, Puerto Rico, 3L 
S.Ct. 412, 220 U.S. 224, 55 D.Ed. 
448. 

97- U.S.—A/S Krediit Pank v. Chase 
Manhattan Bank, D.C.N.T., 156 F. 
Supp. 30. 

Hicks V. Crawford Coal & Iron 
Co., C.C.Tenn., 190 P. 334. 

26 C.J. p 811 note 7. 

98. U.S.—Gage v. Riverside Trust 
Co., C.C.Cal., 166 P. 1002. 

25 C.J. P 812 note 8. 

99- U.S.—Sidney L. Bauman Dia¬ 


mond Co. V. Hart, Tex., 192 P. 498, 
113 C.C.A. 104. 

25 C.J. p 812 note 17. 

1. U.S.—Sidney D. Bauman Diamond 
Co. V. Hart, supra—^Bracken v. Un¬ 
ion Pac. R. Co., Neb., 66 F. 447, 6 

C. C.A. 648. 

2. U.S.—^Bracken v. Union Pac. R. 
Co., supra. 

25 C.J. p 811 note 1. 

3. U.S.—Bracken v. Union Pac. R. 
Co., supra. 

4. U.S.—Philadelphia Life Ins. Co. 
V. Burgess, D.C.S.C., 18 F.2d 699. 

5. U.S,—^Maya Corporation v. Smith, 

D. C.Del., 32 P.2d 360. 

0. U.S.—Grable v. Killits, C.C.A.Ohio, 
282 P. 186, certiorari denied Bacon 
Bros. Co. v. Grable, 43 S.Ct. 96, 260 
U.S, 736, 67 L.Ed. 488. 

Proctor V. Sagamore Big Game 
Club, D.C.Pa., 128 P.Supp. 886— 
Carney v. Commonwealth Oil & 
Gas Co., D.C.Kan., 6 P.Supp. 304. 

Watts v. Alexander Morrison & 
Co., D.C.N.Y., 34 P.2d 66, affirmed, 
C.C.A., Watts v. Vanderbilt, 46 P. 
2d 968. 

25 C.J. p 717 note 98, p 811 note 97 
Cb]. 

Service does not alone subject de¬ 
fendants to personal Jurisdiction 
In local suit, the service of sub¬ 
poenas on officers of nonresident de¬ 
fendants and on trustee of nonresi¬ 
dent common-law trusts did not 
bring them into court personally. 
US.—Perdig Oil Co. v. Wilson, C.C. 
A.Wyo., 91 P.2d 867. 
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Substantive limitation 
Provision of the statute that ad¬ 
judication thereunder shall affect 
only property which was subject of 
suit and under Jurisdiction of court 
therein within such district is a sub¬ 
stantive limitation on Jurisdiction 
conferred as well as direction as to 
character of decree. 

U.S.—^Wilhelm v. Consolidated Oil 
Corporation, C.C.A.Okl., 84 P.2d 739. 
Power of conrt 

Court in foreclosure and receiver¬ 
ship suit against railway company 
had Jurisdiction to deal in rem with 
railway company's property within 
district. 

U.S.—Findlay v. Florida East Coast 
Ry. Co., D.C.Pla., 3 F.Supp. 393, af- 
flrmed, C.C.A., 68 P.2d 640, certio¬ 
rari denied 64 S.Ct. 629, 292 U.S. 
623, 78 L.Ed. 1478. 

Status of defendants 
In suit to Impress lien on testa¬ 
mentary trust estate, nonresident 
testamentary trustees' status as 
executors held immaterial with re¬ 
spect to Jurisdiction and venue. 

U.S.—^Findlay v. Florida East Coast 
Ry. Co., supra. 

7. U.S.—^White V. Ewing, Tenn., 69 
P. 451, 16 C.C.A. 296. 

26 C.J. p 717 note 1. 

8. U.S.—^Perez y Fernandez v. Fer¬ 
nandez y Perez, Puerto Rico, 31 
S.Ct. 412, 220 US. 224, 66 L.Ed. 443. 

25 C.J. p 812 note 19. 

9. U.S.—-Perez y Fernandez v. Fer¬ 
nandez y Perez, supra. 
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manner prescribed by the law of the state in which 
the service is made for the service of summons or 
like process,” service may be had on nonresidents, 
in automobile accident cases, to the extent that it 
is validly provided for by statute of the state in 
which suit is brought.^O Service on a nonresident 
may be valid under Rule 4 (d) (7) even though Rule 
4 (f) limits service of process to the territorial lim¬ 
its of the state in which the district court is held 
unless a federal statute provides otherwise.^! 

In accordance with the foregoing Rule, a non¬ 
resident motorist may be personally served in a state 
other than the one in which suit is brought where, 
according to a statute of the state of forum, such 


nonresident is deemed to submit himself to the ju¬ 
risdiction of the courts of the state as to a cause of 
action arising from the commission of a tortious 
act within the state.^^ Similarly, where a state 
statute validly provides that a nonresident motorist 
using its highways shall be deemed to have ap¬ 
pointed a state official his agent to receive service 
of process in any action growing out of such use, 
the statute provides a proper method for notifying 
defendant of such service in an action in the fed¬ 
eral district court.i^ Such state official may be re¬ 
garded as an agent authorized by law to receive 
service of process under Rule 4 (d) (1) permitting 
service on such an agent.i^ Service may be made 


10. U.S.—star v. Rogalny, D.C.I11., 
162 F.Supp. 181—^Kostamo v. Bror- 
by, D.C.3Sreb., 96 F.Supp. 806— 
Mackie v. Rankin, D.C.Mich., 87 F. 
Supp. 614—Clancy v. Balacier, D. 
C.N.Y., 27 F.Supp. 867. 

Townsend v. Fletcher, D.C.Ohlo, 
9 F.R.D. 711. 

Process in actions to recover for in¬ 
juries from operation of motor ve¬ 
hicles generally see Motor Vehicles 
§§ 501, 502. 

Purpose of statute 
Purpose of Michigan statute pro¬ 
viding for substituted service of 
process In civil actions against non¬ 
resident operators of motor vehicles j 
is to facilitate obtaining service of 
process on nonresidents in the event 
they cause injuries to any one as a 
result of operating or permitting the 
operation of an automobile in Michi¬ 
gan. 

U.S.—Mackie v. Rankin, D.C.Mich., 87 
F.Supp. 614. 

11. U.S.—Holbrook v. Cafiero, D.C. 
Md., 18 F.R.D. 218. 

12. U.S.—Star v. Rogalny, D.C.I11., 
162 F.Supp. 181. 

13. U.S.—^Hess V. Pawloski, Mass., 
47 S.Ct. 632, 274 U.S. 362, 71 L.Ed. 
1091. 

Klrksey v. Beauchesne, B.C. 
Mass., 98 F.Supp. 148—^Morris v. 
Sun Oil Co., D.C.Md., 88 F.Supp, 
629—Magelssen v. Hale, D.C.Mo., 
81 F.Supp. 138—^De Laet v. Seltzer, 
B.C.N.T., 1 F.Supp. 1022. 

Holbrook v. Cafiero, D.C.Md., 18 
F.R.D. 218. 

Delivery of copies 

Service of summons and complaint 
in action in federal court for the 
southern district of New York 
against motorist residing in West 
Virginia and against corporate own¬ 
er of automobile residing In same 
state for injuries sustained in New 
York was properly made by deliver¬ 
ing copies for each defendant to the 
regularly established office of the 
secretary of state of New York In 
New York City by one specially ap- 
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pointed by the court for that purpose, 
and by mailing copies to each de¬ 
fendant in West Virginia by regis¬ 
tered mail, followed, on defendants’ 
refusal to accept the registered mail, 
by personal service on defendants by 
a deputy United States marshal in 
West Virginia. 

U.S.—Clancy v. Balacier, D.C.N.Y., 27 

F.Supp. 867. 

County in which suit brought 

(1) Under Pennsylvania law, au¬ 

thority of Secretary of Common¬ 
wealth to receive service in suits 
against nonresident motorists is lim¬ 
ited to cases where suit was brought 
in county in which accident took 
place, and where action brought in 
federal district court of Pennsyl¬ 
vania was not brought in county or 
in federal judicial district in which 
automobile accident occurred. Secre¬ 
tary of Commonwealth was not an 
“agent authorized by law of the 
state” to receive service of summons 
on nonresident additional defendant 
within Rule 4 (d) (1) permitting 

service by delivering copy of sum¬ 
mons and complaint to agent author¬ 
ized by law of the state to receive 
service. 

U.S.—^Ball V. Yankee Lines, D.C.Pa., 9 

P.R.D. 600. 

(2) However, Rule 4 (d) (7) mak¬ 
ing service in suits in federal courts 
on nonresident motor vehicle opera¬ 
tors sufficient if summons and com¬ 
plaint are served in manner prescrib¬ 
ed by law of state in an action 
brought in court of general jurisdic¬ 
tion of state does not require suit 
to be brought in county or in federal 
judicial district where accident hap¬ 
pened, and service on nonresident ad¬ 
ditional defendant on Secretary of 
Commonwealth in federal court case 
in Pennsylvania was not restricted to 
suit brought in either county or fed¬ 
eral judicial district where accident 
occurred. 

U.S.—^Ball V. Yankee Lines, D.C.Pa., 9 

F.R.D. 600. 

(3) Pennsylvania rule concerning 
service of process if an action of a 
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specified class is commenced in coun¬ 
ty in which cause of action arose is 
a procedural rule binding only on 
state courts and does not operate to 
destroy a federal court’s jurisdiction 
over the person of a nonresident op¬ 
erator or owner of a motor vehicle 
upon whom substituted service has 
been made in accordance with Penn¬ 
sylvania Non-Resident Motorist Stat¬ 
ute and Federal Rule. 

U.S.—Berkey v. Rockwell Spring & 

Axle Co., D.C.Pa., 162 F.Supp. 493. 

14. U.S.—Clancy v. Balacier, D.C.N. 

Y, 27 F.Supp. 867. 

Consent to service 

(1) Under statute designating the 
secretary of state as agent for serv¬ 
ice of process on nonresident users 
of Louisiana highways, a nonresi¬ 
dent on his entry into the state by 
using the highways of the state in 
effect makes a contract with the 
people designating the secretary of 
state as agent for service of process. 
U.S.—^Williams v. James, D.C.La., 34 

F.Supp. 61. 

(2) In action by resident, brought 
in federal court against nonresident 
of Pennsylvania, arising out of auto¬ 
mobile accident in Pennsylvania, 
service of summons on state secre¬ 
tary of revenue was sufficient on the¬ 
ory that nonresident defendant con¬ 
sented to service of process and to 
be sued in federal court in Pennsyl¬ 
vania. 

U.S.—O’Donnell v. Slade, D.C.Pa., 6 

F.Supp. 266. 

Absence of express appointment 

Secretary of State of the State of 
New York was an agent authorized 
by law to receive service of process 
for motorist residing in West Vir¬ 
ginia against whom action for inju¬ 
ries sustained in New York was 
brought in federal court for the 
Southern District of New York not¬ 
withstanding that motorist did not 
expressly appoint the secretary her 
agent, since operation of motor vehi¬ 
cle in the state was equivalent to 
such appointment. 
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on the statutory agent in a district other than the 
one in which the suit is brought.^5 

A strict compliance with every requirement of 
the state statute authorizing issuance of process 
against a nonresident motorist is necessary in or¬ 
der that service may validly be made thereunder.^® 
It must appear that the action brought is within the 
terms of the statute,and that process has been 
served in accordance with its requirements.^® The 
implied consent to be sued outside the state of resi- 
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dence may be limited by the statute to proceedings 
growing out of accidents or collisions on a highway 
in which the nonresident may be involved.^^ A 
statute providing for substituted service on non¬ 
residents in automobile cases does not apply in the 
case of actions against residents,and where the 
statute authorizes service only against the nonresi¬ 
dent owner or operator of the vehicle involved in 
an accident, substituted service may not be had on 
the administrator of a deceased nonresident.^i 


4. Foreign Corporations, Partnerships, and Associations 


§ 212. Foreign Corporations 

In order to effect valid service of process on a foreign 
corporation, the corporation must be present In the dis¬ 
trict of suit and service must be made on a proper agent 
of the corporation. 


Valid service of process of a federal court on a 
foreign corporation generally requires that the cor¬ 
poration be present in the district and that service 
be made on a proper agent of the corporation.^^ 


U.S.—Clancy v. Balacier, D.C.N.T., 27 

P.Supp. 867. 

15. Asrent residing outside district 

(1) In action by residents of west¬ 
ern district of Louisiana for inju¬ 
ries sustained in a collision with a 
truck owned by a resident of another 
state and his Insurer, service of 
process on defendants through their 
appointed agent, the secretary of 
state, was valid, notwithstanding the 
actual physical residence of the sec¬ 
retary of state was in the eastern 
district wherein he was served by 
marshal of that district. 

U.S.—Williams v. James, D.C.La., 34 

F.Supp. 61. 

(2) In automobile accident suit 
against nonresident defendant, Vir¬ 
ginia director of motor vehicles, who 
resided in and had his odlce in east¬ 
ern district of Virginia, was prop¬ 
erly served under Civil Procedure 
Rules by process issuing from dis¬ 
trict court for the western district 
U.S.—^Devier v. George Cole Motor 

Co., D.C.Va., 27 P.Supp. 978. 

(3) It was held, however, that In 
actions by residents of Western Dis¬ 
trict of Kentucky for injuries sus¬ 
tained in automobile accident In that 
district, where summons was issued 
by clerk of federal court for West¬ 
ern District and sent to United States 
Marshal for Eastern District who 
served summons with copy of peti¬ 
tion attached on Secretary of State 
in Eastern District, the service of 
summons was insufBcient to give fed¬ 
eral district court for Western Dis¬ 
trict jurisdiction of nonresident op¬ 
erator and owner of the automobile, 
notwithstanding Kentucky statutes 
providing for substituted service on 
Secretary of State in action against 
nonresident automobile owner or op¬ 
erator, since Rule of Civil Procedure 
that all process other ttian subpoena 
may be served anywhere within state 


in which district court is held can¬ 
not be construed as enlarging juris¬ 
diction of court. 

U.S.—Carby v. Greco, DC.Ky., 31 P. 
Supp. 261. 

16. U.S.—^Mackie v. Rankin, D.C. 
Mich., 87 P.Supp. 614. 

17. U.S.—Harris v. Hanson, D.C.Ida- 
ho, 75 P.Supp. 481. 

Misuse of automobile 
A complaint alleging that nonres¬ 
ident owner lent automobile to 14- 
and 15-year-old boys who were in¬ 
competent and incapable of operating 
automobile was sufficient to charge 
that owner brought himself within 
attractive nuisance or turntable doc¬ 
trine and to charge owner with neg¬ 
ligence and misuse of automobile so 
as to permit service of process on 
owner under Missouri statute relat¬ 
ing to service on nonresident motor¬ 
ist using Missouri highways. 

U.S.—^McGuire v. Parker, D.C.Mo., 78 
P.Supp. 199. 

Owner or operator 
Where it was possible to construe 
complaint seeking to recover dam¬ 
ages against nonresident motorist for 
damages sustained in automobile col¬ 
lision in a manner which would indi¬ 
cate that each defendant either was 
owner or operator of vehicle involv¬ 
ed in accident, each would be subject 
to service under state statute provid¬ 
ing for service of summons on Secre¬ 
tary of State when defendsints are 
nonresident owners or operators in¬ 
volved in an accident. 

U.S.—Townsend v, Pletcher, D.C. 
Ohio, 9 P.R.D. 711. 

18. Service by deputy 
Under statute providing for serv¬ 
ice of summons on nonresident own¬ 
ers or operators of vehicles involved 
in an accident, service of summons 
by deputy of marshal to whom proc¬ 
ess was directed was sufficient. 

U.S.—^Townsend v. Pletcher, supra. 
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Receipt 

Where notice of service of sum¬ 
mons on Secretary of State was for¬ 
warded to defendant at his last 
known address in sister state, and 
was receipted for, Michigan statute 
providing for substituted service of 
process in civil action against non¬ 
resident operators of motor vehicles 
was complied with, notwithstanding 
a person other than defendant signed 
the receipt. 

U.S.—^Mackie v. Rankin, D.C.Mlch., 
87 P.Supp. 614. 

19. U.S.—Hess V. Pawloski, Mass., 
47 S.Ct. 632, 274 U.S. 362, 71 L.Bd. 
1091. 

Parking lot 

Privately owned lot used for park¬ 
ing by club patrons, but subject to 
right of control incident to such 
ownership, was not a “highway” 
within Idaho statute providing for 
service of summons on Secretary of 
State in action against nonresident 
motorist growing out of accident or 
collision on highway. 

U.S.—^Harris v. Hanson, D.C.Idaho, 
75 P.Supp. 481. 

20. U.S.—^Mackie v. Rankin, D.C. 
Mich., 87 P.Supp. 614. 

21. U.S.—^Wittman v. Hanson, D.C. 
Minn., 100 P.Supp. 747—Warner v. 
Maddox, D.C.Va., 68 P.Supp. 27. 

Buttson V. Arnold, D.C.Pa., 4 P. 
R.D. 492—^Niemiec v. Interstate 
Motor Freight System, D.C.Mich., 
2 P.R.D. 408. 

22. U.S.—Jones v. Motorola, Inc., C. 
A.N.T., 186 P.2d 707, certiorari de¬ 
nied 72 S.Ct. 31, 342 U.S. 817, 96 L. 
Ed. 618—Jacobowitz v. Thomson, 

C. C.A.N.T., 141 F.2d 72. 

Stetson China Co. v. D. C. An¬ 
drews & Co. of Ill., D.C.I11., 9 P.R. 

D. 136. 

Jurisdiction and venue of actions af¬ 
fecting foreign corporations see 
Federal Courts $ 21. 
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Ordinarily, such service must be made within the 
state in which the district of suit is located, as dis¬ 
cussed infra § 220. Each action against a foreign 
corporation must depend on its own facts in showing 
that the essential requirements of jurisdiction by 
proper service has been complied with.23 

Generally the question as to whether service of 
process is valid so as to obtain jurisdiction of the 
person of a nonresident corporation in an action in 
the federal district court is procedural in character 
and governed by the Federal Rules of Civil Proce- 
dure.24 However, Rule 4 (d) (3), (7), setting forth 
how service of process is to be made on a foreign 
corporation which is subject to service does not 
state the criteria which determines whether^a for¬ 
eign corporation is subject to service and resort 
must be had to applicable law, state or federal, to 
determine this matter.^s Federal law should be 
looked to in determining the effectiveness of service 
of process on a foreign corporation, even in a di¬ 
versity of jurisdiction case.26 

Where service of process is made in accordance 
with a state statute, the validity thereof is to be de¬ 
termined by the requirements for service in such 
state,and it has been held that service of sum¬ 
mons sufficient to give a state court jurisdiction of 


an action against a foreign corporation will be 
deemed sufficient on removal of the action to a fed¬ 
eral court.-S While resort must be had to applica¬ 
ble state law to determine whether a foreign cor¬ 
poration is subject to service, if it is determined 
that a particular foreign corporation is subject to 
service under state law, it then becomes necessary 
to examine federal law to determine whether as¬ 
sumption of jurisdiction by the federal court over 
the foreign corporation will be in accordance with 
constitutional requirements.29 

§ 213. - Presence within State; Doing 

Business 

A foreign corporation Is, In the absence of consent, 
amenable to service of process conferring jurisdiction In 
personam only when it Is doing business within the state 
so as to warrant the Inference that it is present there. 

The test of liability of a foreign corporation to 
service of process by a federal court is whether it 
is present within the state and district of suit,®® 
and, in the absence of consent, a foreign corpora¬ 
tion is amenable to process to enforce a personal 
liability only if it is doing business within the state 
in manner and extent such as to warrant the in¬ 
ference that it is present there.®i Ordinarily a for¬ 
eign corporation doing business in the state is pres- 


Process generally in actions relating 
to corporations: 

Against corporations generally see 
Corporations §§ 1306-1322. 
Against foreign corporation see 
Corporations §§ 1937-1949. 

23 . U.S.—Myers Motors v. Kaiser- 
Frazer Sales Corp., D.C.Minn., 76 
F.Supp. 291. 

24. U.S.—Hartsock v. Commodity 
Credit Corp., D.C.Iowa, 10 F.R.D. 
181. 

25 . U.S.—Singleton v. Atlantic Coast 
Line R. Co., D.C.Mich., 20 F.R.D. 
15. 

26 . U.S.—Nash-Rlngel, Inc. v. 
Amana Refrigeration, Inc, D.C.N. 

T., 172 F.Supp. 624. 

27 . U.S.—Shannon v. Brown & Wil¬ 
liamson Tobacco Corp., D.C.Mo., 167 
F.Supp. 493—Charles Keeshln, Inc. 
V. Gordon Johnson Co., D.C.Ark., 
109 F.Supp. 939—Goldstein v. Chi¬ 
cago, R. I. & P. R. Co., D.C.N.Y., 93 
F.Supp. 671. 

28 . U.S.—^Frank MacMonnies Corpo¬ 
ration V. Sunical Packing Co., C.C. 
A.N.T., 75 F.2d 467. 

29 . U.S.—Dolce V. Atchison, T. & S. 
F. Ry. Co., D.C.Mlch., 23 F.RX>. 
240. 

Applicability of state or federal law 
to process requirements generally 
see Federal Courts § 189. 

30 . U.S.—Frank MacMonnies Corpo¬ 
ration V. Sunical Packing Co., C.C. 
A.N.T., 76 F.2d 467. 


Effect of venue statute 
Venue statute providing that cor¬ 
poration may be sued in any judicial 
district in which it is incorporated 
or licensed to do business or is doing 
business does not affect corporate 
residence for purposes of service of 
process. 

U.S.—Lawlor v. National Screen 
Service Corp., D.C.Pa., 10 P.R.D. 
123. 

Presence within state by doing busi¬ 
ness as affecting jurisdiction and 
venue, see Federal Courts § 21. 

31. U.S.—^People*s Tobacco Co., Ltd. 

V. American Tobacco Co., La., 38 S. 
Ct. 233, 246 U.S. 79, 62 L.Ed. 687, 
Ann.Cas.l918C 537—Philadelphia & 
Reading R. Co. v. McKibbin, N.T., 
37 S.Ct. 280, 243 U.S. 264, 61 L.Ed. 
710. 

Edwards Co. v. Frank L. Young 
Co., C.C.A.Mass, 42 P.2d 362, 43 
P.2d 99, reversed on other grounds 
Frank L. Young Co. v. McNeal Ed¬ 
wards Co., 61 S.Ct. 538, 283 U.S. 
398, 75 L.Bd. 1140, and vacated on 
other grounds, C.C.A., McNeal-Ed- 
wards Co. v. Frank L. Young Co., 
61 F.2d 699—Walton N. Moore Dry 
Goods Co. V. Commercial Industrial 
Co., aCJLCal., 282 F. 21. 

Green v. Clark, D.C.N.Y., 173 F. 
Supp. 233—Security Discount As¬ 
sociates V, Anderson Aircraft Corp., 
D.C.Del., 108 F.Supp. 909—^United 
Engineering & Foundry Co. v. Cold 
Metal Process Co., D.C.Pa., 92 F. 
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Supp. 596, vacated on other 
grounds, C.A., 190 F.2d 217—Myers 
Motors V. Kaiser-Frazer Sales 
Corp., D.C.Minn., 76 F Supp 291— 
Madden v. Truckaway Corporation, 
D.C.Minn, 46 F.Supp. 702—^Merri- 
mon V. Martindale-Hubbell, Inc., D. 

C. S C., 36 F.Supp. 182—McIntyre v. 
Atchison, T. & S. F. Ry. Co., D.C. 
NY., 33 FSupp. 461—Sadler v. 
Pennsylvania Refining Co, D.C.S.C, 
33 F.Supp. 414—^Alexander Young 
Distilling Co. v. National Distillers 
Products Corporation, D.C.Pa, 33 
F.Supp. 334—California Stucco 
Products of N. E. v. National Gyp¬ 
sum Co., D.C.Mass., 33 FSupp. 61 
—Hinchcliffe Motors v. Willys- 
Overland Motors, D.C.Mass., 30 F. 
Supp. 580—U. S. V. Pacific For¬ 
warding Co., D.aWash., 8 F.Supp. 
647. 

Creager v. P. P. Collier & Son 
Co., D.C-Tex., 36 P.2d 783—Stein v. 
Standard Oil Co. of California, D.C. 
N.Y., 36 F.2d 268—Pratt v. Denver 
& R. G. W. R. Co., D.C.Minn., 284 
F. 1007—Stephan v. Union Pac. Ry. 
Co., D.C Minn., 276 F. 709—Chinn v. 
Foster-Milburn Co., D.C.N.Y., 196 P. 
158, affirmed 202 P. 175, 122 C.C.A 
677. 

Olshansky v. Thyer Mfg. Corp., 

D. C.I11.. 13 P.R.D. 227—Stetson Chi¬ 
na Co. V. D. C. Andrews & Co. of 
Ill., D.C Ill., 9 P.R.D. 135—Byrne v. 
American Foreign Ins. Ass’n, D.C. 
Mass., 3 F.R.D. 1. 
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ent there and subject to the service of process,32 
and if a nonresident corporation is actually doing 
business in the state, its compliance with a statute 
relating to appointment of an agent upon whom 
service of process may be made will be conclusively 
presumed in a federal district court action.33 The 
provisions of Federal Rules of Civil Procedure, Rule 
4 (d) (7), 28 U.S.C.A., with respect to the manner 
of service of process on corporations are inappli¬ 
cable to cases where a foreign corporation is not 
present within the state.34 

It has been said that no completely comprehen¬ 
sive and definitive rule has or can be formulated as 
to the precise character of what constitutes the do¬ 


ing of business which will make a foreign corpora¬ 
tion amenable to service of process,35 and that it 
is impossible to reconcile all the conflicting cases on 
the question.36 Generally, however, the business 
of the corporation within the state must be of such 
nature and character as to warrant the inference 
that the corporation has subjected itself to the lo¬ 
cal jurisdiction and is by its duly authorized officers 
or agents present within the state wherein service 
is attempted.37 In the final analysis each case rests 
on its own facts,33 and under the facts of particular 
cases foreign corporations have been held to be do¬ 
ing business within a state and amenable to federal 
process,33 or have been held not to be doing busi- 


state statute may not make cor- 
poration amenaT)le to federal process 
where the foreign corporation is not 
present in the state and district by 
doing business so as to be subject to 
service of process. 

U.S.—^Pratt V. Denver & R G. W. R. 
Co.. D.C.Minn.. 284 F. 1007. 

32. TJ.S.—^Penn Electric Switch Co. 
V. U. S. Gauge Co., C.C.A.I1L, 129 
F.2d 166, certiorari denied XJ. S- 
Gauge Co. v. Penn Electric Switch 
Co.. 63 S.Ct. 80, 317 U.S. 675, 87 
L.Ed. 641. 

Christinas v. Buckley, D.C.Md., 43 
F.Supp. 673—^Fisher v, Canadian 
Pac. Ry, Co., D.C.N.T., 1 F.Supp. 
235—^American Indemnity Co. v. 
Detroit Fidelity & Surety Co.. D.C. 
Tex., 1 F.Supp. 160, affirmed, C.C. 
A., 63 P.2d 395. 

Brown v. Ingraham, D.C.Pa,, 11 
F.R.D. 522. 

A foreign Insurance company, qual¬ 
ified to do business in Oklahoma, may 
be served with summons in any of 
federal courts of such state in a case 
otherwise properly brought in such 
court. 

U.S.—Kirkes v. Askew, D.C.Okl., 32 
F.Supp. 802. 

33. U.S.—^Electrical Equipment Co. 
V. Daniel Hamm Drayage Co., C-A. 
Iowa, 217 F.2d 656, 

34. U.S.—^Hedrick v. Canadian Pac. 
Ry. Co., D.aOhio, 28 F.Supp. 257. 

35. U.S.—^Electrical Equipment Co. 
V. Daniel Hamm Drayage Co., CA.. 
Iowa, 217 P.2d 656. 

Myers Motors v. Kaiser-Frazer 
Sales Corp., D.C.Mlnn., 76 F.Supp. 
291—^Fisher v, Canadian Pac. Ry. 
Co., D.C.N.T., 1 F.Supp. 235. 

Stephan v. Union Pac. Ry. Co„ D. 
C.Minn., 276 F. 709, 

Oommeroial actuality 
Court will determine whether a 
foreign corporation is doing business 
within a state for purpose of service 
of process in light of commercial 
actuality. 

U.S.—Echeverry v. Kellogg Switch¬ 


board & Supply Co., C.A.N.Y., 175 
F.2d 900. 

Display of name 

Maintenance of the name of a cor¬ 
poration on an office door or in tele¬ 
phone directory does not of itself 
constitute “doing business” so as to 
render corporation amenable to proc¬ 
ess. 

U.S.—Alexander Young Distilling Co. 
V. National Distillers Products Cor¬ 
poration, D.C.Pa., S3 F.Supp. 334. 

36 . U.S.—^Electrical Equipment Co. 
V. Daniel Hamm Drayage Co., C.A. 
Iowa, 217 F.2d 666. 

Fraoedents of little avail 
U.S.—^Elgln Laboratories v. Utility 
Mfg. Co., D.C.I11., 26 F.Supp. 918. 

37 . U.S.—Echeverry v. Kellogg 
Switchboard & Supply Co., C.A.N. 
Y., 175 F.2d 900. 

Hall Laboratories, Inc. v. Millar 
Bros. & Co,, D.C.Pa., 152 F.Supp. 
797—^Myers Motors v. Kaiser-Fra¬ 
zer Sales Corp., D.C.Minn., 76 F. 
Supp. 291. 

38. U.S.—^International Shoe Co. v. 
State of Washington, Wash., 66 S. 
Ct. 154, 326 U.S. 310, 90 L.Ed. 95, 
161 A.L.R. 1057. 

Electrical Equipment Co. v. Dan¬ 
iel Hamm Drayage Co., C.A.Iowa, 
217 F.2d 656—Jacobowitz v. Thom¬ 
son, C.CAJN'.Y., 141 F.2d 72—Wal¬ 
ton N. Moore Dry Goods Co. v. 
Commercial Industrial Co., C.CA. 
Cal., 282 F. 21. 

Horwitz V. Shainberg, D.C.N.Y., 
171 F.Supp. 76—^Hall Laboratories, 
Inc. V, Millar Bros. & Co., D.C.Pa., 
152 F.Supp. 797—W. H. Elliott & 
Sons Co. V. E. & F. King & Co., D.C. 
N.H., 144 F.Supp. 401, vacated on 
other grounds, C.A., 243 P.2d 116, 
certiorari denied 78 S.Ct. 30, 356 U. 
S. 823, 2 L.Ed.2d 38—^Brewster v. 
Boston Herald-Traveler Corp., D. 
C.Me., 141 F.Supp. 760—^Toothill v. 
Raymond Laboratories, D.C.N.Y., 
100 F.Supp. 350—Moore v. Atlantic 
Coast Line R. Co., D.CJPa., 98 F. 
Supp. 376—^Pickthall v. Anaconda 
Copper Min. Co., D.C.N.Y., 73 F. 
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Supp. 694—^Edgewater Realty Co. 
V. Tennessee Coal, Iron & Railroad 
Co., D.C.Md., 49 F.Supp. 807—Mer- 
rimon v. Martindale-Hubbell, Inc., 
D.C.S.C., 36 F.Supp. 182—Alexander 
Young Distilling Co. v. National 
Distillers Products Corporation, D. 

C. Pa., 33 F.Supp. 334—^Acton v. 
Washington Times Co., D.C.Md., 9 
F.Supp. 74. 

39. U.S.—^Electrical Equipment Co. 
v. Daniel Hamm Drayage Co., C.A. 
Iowa, 217 P.2d 656—^Knott Corp. v. 
Furman, C.C.A.Vsl, 163 F.2d 199, 
certiorari denied 68 S.Ct. Ill, 332 

U. S. 809, 92 L.Ed. 387, rehearing 
denied 68 S.Ct 164, 332 U.S. 826, 
92 L.Ed. 401. 

American Type Pounders Co. v. 
Mueller Color Plate Co., D.C.Wis., 
171 F.Supp. 249—^Horwitz v. Shain¬ 
berg, D.C.N.Y., 171 F.Supp. 76— 
Carter v. American Bus Lines, Inc., 

D. C.Neb., 169 F.Supp. 460—^Wana- 
maker v. Lewis, D.C.Md., 163 P. 
Supp. 195—^K. Shapiro, Inc. v. New 
York Cent R Co., D.C.Mlch., 162 
F.Supp. 722—^McClendon v. Curtis 
Bay Towing Co., D.C.N.Y., 130 P. 
Supp. 466—^Allegue v. Gulf & South 
Am. S. S. Co., D.C.N.Y., 103 F.Supp. 
34—Star Elkhorn Coal Co. v. Red 
Ash Pocahontas Coal Co., D.C.Ky., 
102 F.Supp. 268—Green v. Equita¬ 
ble Powder Mfg. Co., D.C.Ark., 99 
F.Supp. 237—^Arpad Szabo v. Smed- 
vlg Tankrederi A. S., D.C.N.Y., 96 
F.Supp. 519—^Neset v. Christensen, 
D.C.N.Y., 92 F.Supp. 78—Hanley 
Co., Inc. v. Buffalo Forge Co., D.C. 
Pa., 89 F.Supp. 246—^Myers Motors 

V. Kaiser-Frazer Sales Corp., D.C. 
Minn., 80 F.Supp. 18—^Minker v. 
Pennsylvania R Co., D.C.Pa., 63 F. 
Supp. 1017—^Kline v. Indrio Fruit & 
Realty Co., D.C.Pa., 56 F.Supp. 638 
—^Edgewater Realty Co. v. Ten¬ 
nessee Coal, Iron & Railroad Co., D. 
C.Md., 49 F.Supp. 807—Jenkins v. 
Lykes Bros. S. S. Co., D.C.Pa., 48 
F.Supp. 848—David C. Reid Co. v. 
Nantucket Sound Transport D.C. 
N.Y., 42 F.Supp. 304. 

Den Heijher v. ErlQ R Co., D.C. 
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ness and hence not subject to local process.^® 

The presence of a corporation within a state, for 
purposes of determining whether it is subject there 
to service of process depends on the activities car¬ 
ried on there in its behalf by those who are author¬ 


ized to act for it;^l but the criteria marking the 
boundary line between those activities which justify 
the subjection of a corporation to suit, and those 
which do not, cannot be simply mechanical or quan¬ 
titative.'^ ^ The test is not merely whether the 


N.T., 23 F.RD. 217—Barr v. East¬ 
ern Air Lines, D.C.Pa., 8 P.RD. 91 
—Holland v. Parry Nav. Co., D.C. 
Pa., 7 F.R.D. 471. 

Seld to be doing business 

(1) Foreign railroad company hav¬ 
ing passenger and freight offices in 
£tate, with a general agent and also a 
terminal in the state. 

U.S —^Fisher v. Canadian Pac. Ry. 
Co.. D.C.N.Y., 1 F.Supp. 236. 

(2) Foreign newspaper corporation 
having plant and general business of¬ 
fices in Washington, D. C., may be 
subject to service of process in Mary¬ 
land as ‘‘doing business" in Maryland 
•district, where it gathered news ma¬ 
terial and maintained organization of 
distributors there. 

TT.S.—^Acton v. Washington Times 
Co.. D.C.Md., 9 F.Supp. 74. 

(3) Company selling carburetors to 
other companies within the district 
and there maintaining an office 
staffed by a district manager who 
supervised work of engineer-sales¬ 
men stationed in the automobile fac¬ 
tories to which such company sold 
Its products on a continuous basis 
was held doing business therein. 

U.S.—^American Car & Foundry Inv. 

Corporation v. Chandler-Groves 
Co., DC.Mich., 2 F.R.D. 85. 

(4) Where vessels of foreign 
steamship company were time char¬ 
tered to another and later to the 
United States, the company was "do¬ 
ing business" within Pennsylvania so 
■as to authorize service of process on 
it whenever such vessels entered the 
port of Philadelphia, 

U.S.—^Van Horn v. Waterman S, S. 
Corporation, D.C.Pa., 71 F.Supp. 
347. 

■40. U.S.—^Mississippi Wood Preserv¬ 
ing Co. V. Rothschild, C.A.Miss., 
201 F.2d 233—^Pacific Emp. Ins, Co. 
V. Parry Nav. Co., CAL.Tex.. 196 F. 
2d 372. 

Lolli V. Mack Truck, Inc., D.C. 
Pa., 170 F.Supp. 671—^Higgins v. 
California Tanker Co., D.C.Pa., 166 
F.Supp. 669—Gayle v. Magazine 
Management Co., D.C.Ala., 163 F. 
Supp. 861—^Dodd v. Rahway Valley 
•Co., D.C.N.J., 160 F.Supp. 599— 
Lane, Limited v. Larus & Bro. Co., 
D.C.N.T., 136 F.Supp. 299—^Kenney 
V. Alaska Airlines, D.C.Cal., 132 F. 
^upp. 838—^Harrison v. Robb Mfg. 
•Co., D.C.Md., 110 F.Supp. 848—Mc- 
*Carley v. Foster-Milburn Co., D.C. 
N.T., 93 F.Supp. 421—Novitski v. 
Lykes S. S. Co., D.C.Pa., 90 F.Supp. 
:971—^Doyle v. Southern Pac. Co., 


D.C Mo., 87 F.Supp. 974—^Myers 
Motors V. Kaiser-Frazer Sales 
Corp., D.C.Minn., 76 F.Supp. 291— 
Landaas v. Canister Co., D.C.N.Y., 
69 F.Supp. 835—Chasan v. Caruso 
Spaghetti Place, Inc., of New Jer¬ 
sey. D.C.N.Y., 56 F.Supp. 831, af¬ 
firmed, C.C.A., 143 F.2d 660-—Bish¬ 
op v. Everson Mfg. Co., D.C.N.Y., 
50 F.Supp. 792. 

Emery v. Adams, D.C.N Y., 179 F. 
2d 586. 

Ludwig V. General Binding Corp., 
D.aWis., 21 F.R.D. 178—Singleton 
V. Atlantic Coast Line R. Co., D.C. 
Mich., 20 F.R.D. 16—Dawson v. 
Alaska S. S. Co., D.C.N.Y.. 12 F.R. 
D. 627—^Lopinsky v. Hertz Drive- 
Ur-Self System. D.C.N.Y.. 11 F.R. 
D. 653, affirmed, C.A.. 194 F.2d 422 
—Stetson China Co. v. D. C. An¬ 
drews & Co. of Ill., D.C.I11.. 9 F.R. 
D 136. 

Held not doing business 

(1) A foreign corporation’s efforts 
on behalf of, and as an aid to, dis¬ 
tributors and dealers do not consti¬ 
tute "doing business" within state so 
as to subject a foreign corporation 
to local service of process. 

U.S.—^Naifeh v. Ronson Art Metal 
Works, D.C.Okl., Ill F.Supp. 491. 

(2) Fact that representative of for¬ 
eign corporation, on two or three 
isolated Instances, called on delin¬ 
quent accounts of the corporation 
within federal district would not 
constitute “doing business" within 
such district as basis for service of 
process, in absence of showing that 
he was paid for such service. 

U.S.—Carpenter v. Prentice-Hall, Inc., 
D.C.Pa., 41 F.Supp. 710. 

(3) Acting as agent for other cor¬ 
porations within the state did not 
constitute the doing of business there 
by a foreign corporation so as to 
subject it to service of process where 
the corporation did not maintain an 
office, keep a bank account, own prop¬ 
erty, or employ officers in such state 
and district. 

U.S.—^Narragansett Cotton Mills v. 
Stockton Commission Co., D.C.R.I.. 
6 F,2d 169. 

(4) Where Illinois corporation was 
not qualified to do business, paid no 
occupational tax, employed no agent 
for service of process, and main¬ 
tained no warehouse or Inventory in 
New York, but name appeared in tele¬ 
phone directory and calls were re¬ 
ceived by vice-president of wholly- 
owned New York subsidiary, who 
merely contacted customers of par¬ 
ent, and subsidiary did Independent 
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business, parent was not "doing busi¬ 
ness" so as to justify service of proc¬ 
ess on subsidiary’s vice-president. 
U.S.—^Echeverry v. Kellogg Switch¬ 
board & Supply Co., C.A.N.Y., 175 
F.2d 900. 

(5) Fact that California manufac¬ 
turer of water softeners sent its 
service engineer into Minnesota for 
consultation with vice president of 
local distributor and corresponded 
with vice president with reference 
to technical problems of installation, 
operation, etc., and Washington cor¬ 
poration, a general distributor, cor¬ 
responded with vice president of lo¬ 
cal distributor with reference to simi¬ 
lar problems was not sufficient ac¬ 
tivity to constitute "doing business" 
in Minnesota for purpose of substi¬ 
tuted service of process on vice presi¬ 
dent of local distributor. 

U.S.—Nordgren v. Evis-Northwest, 
Division of Northwest Indus. Serv¬ 
ice Corp., D.C.Minn., 15 F.R.D. 463. 

(6) The presence in New York of 
New Jersey corporation’s surplus 
fund account used only to pay off 
interest and mortgage installments 
and not as regular business bank ac¬ 
count, and mere solicitation of busi¬ 
ness by corporation’s representative 
in New York, were insufficient to 
constitute the “doing of business" so 
as to authorize service of process 
upon corporation’s alleged agent. 

U.S.—Landaas v. Canister Co., D.C. 

N.Y., 69 F.Supp. 835. 

Tortious conduct 

Fraudulent sales of installment 
contracts by distributor of vacuum 
cleaners was not tortious conduct 
committed in North Carolina by Ohio 
manufacturer and did not render 
Ohio manufacturer amenable to proc¬ 
ess in North Carolina. 

U.S.—^Edwards v. Scott & Fetzer, 
Inc., D.C.N.C., 154 F.Supp. 41. 

41. U.S.—^Arpad Szabo v. Smedvig 
Tankrederi A. S., D.G.N.Y,, 96 P. 
Supp. 619. 

42. U.S.—International Shoe Co. v. 
State of Washington, Wash., 66 S. 
Ct. 154. 326 U.S. 310, 90 L.Ed. 95. 

Electrical Equipment Co. v. Dan¬ 
iel Hamm Drayage Co., CA..Iowa, 
217 P.2d 656. 

Iklstiug in directory 
Listing of a foreign corporation 
on building directory and listing of 
name in classified directory of tele¬ 
phone book and in a trade journal 
were merely some indicia of corpora¬ 
tion’s presence or activity within Ju¬ 
risdiction, and they did not in them- 
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activity, which the corporation has seen fit to pro¬ 
cure through its agent in another state, is a little 
more or a little less; but whether due process is 
satisfied in subjecting the corporation to suit must 
depend rather upon the quality and nature of the 
activity in relation to the fair and orderly admin¬ 
istration of the laws which it was the purpose of 
the due process clause to insure.^3 The test is 
whether defendant’s operations establish sufficient 
contacts or ties with the state of forum to make it 
reasonable and just to permit the state to enforce 
obligations which defendant has incurred therein>^ 

A criterion often used in determining whether a 
foreign corporation is subject to process in a state 
as transacting business therein is whether its activ¬ 
ities are systematic and continuous, rather than 
casual, single, or irregular. “*5 Sq, in determining 
whether a corporate steamship company is present 
within a state so as to be amenable to process, the 
frequency and regularity of visits by ships to ports 
in that state are to be considered,^® and occasional 
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or sporadic shipping activity will be considered 
insufficient.'^'^ 

Whether the claim asserted in the suit has any 
connection with the activities carried on in the 
state of forum is relevant on the question of wheth¬ 
er a defendant was present in the jurisdiction for 
purposes of service of process.^® A nonresident 
corporation is present in a state for the purpose of 
service of process on a resident agent when the 
activities of the corporation in such state have not 
only been continuous and systematic, but also give 
rise to the liability sued on, even though no consent 
to be sued or authorization to an agent to accept 
service of process has been given.49 Conversely, 
it has been generally recognized that the casual 
presence of the corporate agent or even his 
conduct of single or isolated items of activities in 
a state in the corporation’s behalf are not enough 
to subject it to suit on causes of action unconnected 
with the activities there.®® An occasional visit 
of an officer of a corporation does not, of itself. 


selves make corporation “present** 
for jurisdictional purposes. 

U.S.—^Kelly v. Three Bays Corp., D.C. 
N.Y., 173 F.Supp. 835. 

43. U.S.—^International Shoe Co. v. 
State of Washington, Wash., 66 S. 
Ct. 164, 326 U.S. 310, 90 L.Ed. 95, 

Electrical Eauipment Co. v. Dan¬ 
iel Hamm Drayage Co., C.A.Iowa, 
217 F-2d 656. 

44. U.S.—International Shoe Co. v. 
Washington, Wash., 66 S.Ct. 154, 
326 U.S. 310, 90 L.Ed. 95, 

Lane, Limited v. Lams & Bro. 
Co., D.C.N.T., 136 F.Supp. 299— 
Kertes Mfg. Corp. v. Speidel Corp., 
D.C.N.T., 93 F.Supp. 483, 

Nordgren v. Evis-Northvrest, 
Division of Northwest Indus. Serv¬ 
ice Corp., D.C.Minn., 16 F,R.D. 463. 

45. U.S.—Hall Laboratories, Inc. v. 
Millar Bros. & Co., D.C.Pa., 162 F. 
Supp. 797—W. H. Elliott & Sons 
Co. V. B. & F. King & Co., D.C. 
N.H., 144 F.Supp. 401, vacated on 
other grounds, C.A., 243 F.2d 116, 
certiorari denied 78 S.Ct. 30, 365 

U. S. 823, 2 L.Ed.2d 38—Toothlll v. 
Baymond Laboratories, D.C.N.T., 
100 F.Supp. 350. 

Isolated transactions 

(1) The business done within the 
jurisdiction necessary to make a for¬ 
eign corporation amenable to federal 
process should be of a continuous 
character, and mere isolated trans¬ 
actions are insufficient. 

U.S.—Alexander Young Distilling Co. 

V. National Distillers Products Cor¬ 
poration, D.C.Pa., 33 F.Supp. 334. 

(2) There must be something more 
substantial than a single or Isolated 


transaction, such as attempting to 
effect a settlement connected with a 
contract made in the jurisdiction of 
its domicile and principal place of 
business, to constitute “doing busi¬ 
ness’* within a jurisdiction so as to 
render a foreign corporation amen¬ 
able to federal process therein. 

U.S —Walton N. Moore Dry Goods 
Co. V. Commercial Industrial Co., 
C.C.A.Cal., 282 F. 21. 

(3) Mere offering in isolated in¬ 
stances of oil leases for sale in New 
York on behalf of nonresident in¬ 
dividual and foreign corporation did 
not constitute such a continuous and 
systematic conduct of business in 
New York as to authorize service on 
purported agent of such individual 
and corporation on theory of doing 
business within state, when there 
were no other allegations tending to 
show presence of corporation or resi¬ 
dence of individual in state. 

U.S.—^Petroleum Financial Corp. v. 
Stone, D.C.N.Y., 111 F.Supp. 361. 

46. U.S.—^Allegue v. Gulf & South 
Am. S. S. Co., D.C,N.Y., 103 F.Supp. 
34. 

Number of vessels 

Whether a foreign steamship com¬ 
pany is ‘‘doing business’* in the state 
where a particular port is located, 
with respect to amenability to serv¬ 
ice of process, does not necessarily 
depend on how many of its vessels 
call at the port during a given period 
of time, but whether the company’s 
activities can be said to be continu¬ 
ous and to follow a regular and 
habitual pattern, as distinguished 
from occasional or sporadic activi¬ 
ties. 


U.S.—Holland v. Parry Nav. Co., D.C. 
Pa., 7 P.R.D. 471. 

47. U.S.—Higgins v. California 
Tanker Co., D.C.Pcu, 166 F.Supp. 
669. 

Dawson v. Alaska S. 8. Co., CA.. 
Ohio, 12 F.RD. 627. 

48. U.S.—^Kelly v. Three Bays Corp., 
D C.N.Y.. 173 F.Supp. 836. 

Matter held Irrelevant 

In diversity action in federal dis¬ 
trict court for the Southern District 
of New York by husband and wife, 
who were residents of Illinois, against 
Virgin Island corporation for inju¬ 
ries sustained by wife at corpora¬ 
tion’s hotel in the Virgin Islands and 
for husband’s medical expenses and 
loss of services and consortium, fact 
that corporation was a nonresident, 
that action was based on tort occur¬ 
ring outside New York, and that ba¬ 
sis of action had nothing to do with 
activities of corporation within New 
York, were basically irrelevant to 
question whether corporation was 
present within New York through its 
doing of business so as to be ame¬ 
nable to process in New York. 

U.S.—Danzig v. Virgin Isle Hotel, 
Inc., D.C.N.Y., 23 F.R.D. 316. 

49. U.S.—^International Shoe Co. v. 
State of Washington, Wash., 66 S. 
Ct. 154, 326 U.S. 310, 90 L.Ed. 95. 

Electrical Equipment Co. v. Dan¬ 
iel Hamm Drayage Co., C.A.Iowa, 
217 P.2d 666. 

60. U.S.—International Shoe Co. v. 
State of Washington, Wash., 66 S. 
Ct. 154, 326 U.S. 310, 90 L.Ed. 95. 

Electrical Equipment Co. v. Dan¬ 
iel Hamm Drayage Co,, CA..Iowa, 
217 F.2d 656. 
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warrant the inference that the corporation is pres¬ 
ent in the jurisdiction.^! 

According* to some decisions, mere solicitation of 
business within the state ordinarily does not consti¬ 
tute the doing of business within the rule as to 
service of process,52 at least where the solicitation 
is neither continuous nor systematic.53 It has been 
held, however, that the corporation may be held to 
be doing business where the solicitation of busi¬ 
ness is continuous and widespread,^^ or where there 
are other factors in addition to mere solicitation 
of business.55 So, it has been held that mere solici¬ 
tation of business within the state is sufficient to 
make the corporation carrying on such solicitation 
amenable to process in that state if the dispute on 
which the cause of action is based arises out of the 
activities carried on by the corporation in the 


state.56 

It has been held that a foreign corporation may 
be ‘‘transacting” business within a jurisdiction and 
yet not be “doing” business within the meaning of 
the rule requiring it to be doing business within the 
jurisdiction in order to be amenable to service of 
process.®7 On the other hand, a foreign corpora¬ 
tion may be doing business in a state to bring it 
within the jurisdiction of the court and amenable 
to process, and yet not obtain a status to be regu¬ 
lated by a state statute or bring it within the statu¬ 
tory provision requiring a license for operation of 
a foreign corporation.^^ 

Generally, whether or not a foreign corporation 
is doing business in a state sufficient to form a ba¬ 
sis for service on it under a state statute is gov¬ 
erned primarily by state law.59 It has been held, 


51. TJ.S.—Petroleurrji Financial Corp. 
V. Stone. B.C-N-T.. Ill F.Supp. 351. 

52. U.S.—Manning v. Schweitzer & 
Conrad, D.C.N.T., 9 F.2d 642. 

Kelly v. Three Bays Corp., D.C. 
N.T., 173 F.Supp. 835—^Noerr Mo¬ 
tor Freight, Inc. v. Eastern R. R. 
Presidents Conference, D.C.Pa., 113 
F.Supp. 737—^Watteraon v. New 
York Central System, D.C.Mich., Ill 
F.Supp. 448—^Nalfeh v. Ronson Art 
Metal Works, D.C.Okl., Ill F.Supp. 
491—Toothill V. Raymond Labora¬ 
tories, D.C.N.T., 100 F.Supp. 350— 
Wadell V. Green Textile Associ¬ 
ates, D.C Mass., 92 F.Supp. 738— 
Fiorella v. Baltimore & O. R, Co., 
D.C.Pa., 89 F.Supp. 850—^Minker v. 
Pennsylvania R. Co., D.C.Pa., 63 F. 
Supp. 1017—Deutsch v. Hoge, D.C. 
N.T., 62 F.Supp. 833, affirmed, C.C. 
A., 146 F.2d 201, certiorari denied 
66 S.Ct. 1088, 326 U.S, 852, 89 L.Ed. 
1972—Carpenter v. Prentice-Hall, 
Inc., D.C Pa., 41 F.Supp. 710—Bel- 
lar v. Lake Erie Chemical Co., D.C. 
Mass, 41 F.Supp. 676—^Merrlmon 
V. Martindale-Hubbell, Inc., D.C.S. 
C., 36 F.Supp. 182—California Stuc¬ 
co Products V. National Gypsum 
Co., D.C.Mass, 33 F.Supp, 61— 
Leading Perfumers & Chemists v. 
Nussbaum Novelty Co., D.C.N.T., 
31 F.Supp. 847—Cohen v. Boulevard 
Frocks, D.C.N.T,, 26 F.Supp. 771— 
Prince v. Hotel Bermudiana Co., D. 

C. N.T., 14 F.Supp. 798—^Automotive 
Equipment v. Trico Products Cor¬ 
poration, D.C.N.Y., 10 F.Supp. 736. 

Olshansky v. Thyer Mfg. Corp., 

D. C.I11., 13 F.R.D. 227. 

SoUcitliLg of patronage by one cor¬ 
poration on behalf of another does 
not bring the second corporation into 
the jurisdiction so as to make it sub¬ 
ject to service of process. 

U.S.—Prince v. Hotel Bermudiana 
Co., D.C.N.Y.. 14 F.Supp. 798. 
Maintaining office merely for solici¬ 
tation of bnslnesfs to be executed at 


the home office of the foreign corpo¬ 
ration, does not constitute the doing 
of business within the local jurisdic¬ 
tion which will render a foreign cor¬ 
poration amenable to federal proc¬ 
ess. 

U.S.—Stein v. Standard Oil Co. of 
California, D C.N.Y., 36 F.2d 258. 

53. U.S.—^Kelly v. Three Bays Corp., 
D.C.N.Y., 173 F.Supp. 835. 

54. U.S.—^Ultra Sucro Co. v. Illi¬ 
nois Water Treatment Co., D.C.N.Y., 
146 F.Supp. 393—Snyder v. J. G. 
White Engineering Corp., D.C.N.Y., 
60 F.Supp. 789—Port Wayne Cor¬ 
rugated Paper Co. v. Anchor Hock¬ 
ing Glass Corporation, D.C.Pa., 31 
F.Supp, 403. 

55. U.S.—Scholnik v. National Air¬ 
lines, C.A.Ohio, 219 F.2d 115, cer¬ 
tiorari denied 75 S.Ct. 882, 349 U. 
S. 956, 99 L.Ed. 1280, rehearing de¬ 
nied 76 S.Ct. 99, 350 U.S. 868, 100 
L.Ed. 769. 

Johannesen v. Gulf & South Am. 
S. S. Co., D,C.N.Y., 126 F.Supp. 664 
—Tiner v. Insulrock Corp., D.C. 
Ark., 120 F.Supp. 11—^London's, 
Inc. V. Mack Shirt Corp., D.C.Mass., 
114 F.Supp. 883—^Noerr Motor 
Freight, Inc. v. Eastern R. R. Presi¬ 
dents Conference, D.C.Pa., 113 F. 
Supp. 737—^Healing v. Isbrandtsen 
Co., D.C.N.Y., 109 F.Supp. 605— 
Allegue V. Gulf & South Am. S. S. 
Co., D.C.N.Y., 103 F.Supp. 34— 
Ippolito V. Societa Di Navigazione 
Italia, D.C.Mass., 100 F.Supp. 73— 
Moore v. Atlantic Coast Line R. 
Co., D.C.Pa., 98 F.Supp. 375—^Ken¬ 
drick V. Seaboard Air Line R. R., 
D.aPa., 98 F.Supp. 372—Wadell 
V. Green Textile Associates, D.C. 
Mass., 92 F.Supp. 738—American 
Indemnity Co. v. Detroit Fidelity & 
Surety Co., D.C.Tex., 1 F.Supp. 160, 
affirmed, C.C.A., 63 F.2d 396. 

Danzig v. Virgin Isle Hotel, Inc., 
D.C.N.Y., 23 F.R.D. 316. 
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Fresenoe of district manager and 
telephone listing 

Where a foreign corporation main¬ 
tained an office and caused its name 
and office address to be inserted in 
general and classified telephone di¬ 
rectories, displayed samples of its 
wares at such office, and kept a sign 
in the window to the effect that a 
named person was its district man¬ 
ager, a position different from that 
of one merely soliciting orders, It 
was doing business within the state 
and district so as to be subject to 
service of local federal process. 

U.S.—Elgin Laboratories v. Utility 
Mfg. Co., D.aill., 26 F.Supp. 918. 

56. U.S.—^Wiederhorn v. Sands, Inc., 
D.C.N.Y., 142 F.Supp. 448. 

67. U.S.—^Hinchcliffe Motors v. Wll- 
lys-Overland Motors, D.C.Mass., 30 
F.Supp. 580. 

58. U.S—Liquid Veneer Corporation 
V. Smuckler, C.C.A.9, 90 F.2d 196. 

Kline V. Indrio Fruit & Realty 
Co., D.C.Pa,, 66 F.Supp. 638. 

59. U.S.—Smith v. Ford Gum & 
Mach. Co., C.A.Ga., 212 F.2d 681. 

Lolli V. Mack Truck, Inc., D.C. 
Pa., 170 F.Supp. 671—Solt v. In¬ 
terstate Folding Box Co., D.C.Pa, 
133 F.Supp. 7—Kenney v. Alaska 
Airlines, D.C.Cal., 132 F.Supp. 838— 
Chapman v. Telex, Inc., D.C.Ga., 
129 F.Supp. 667—General Elec. Co. 
V. Central Transit Warehouse Co., 
D.C.MO., 127 F.Supp. 817—^Pucci v. 
Blatz Brewing Co., D.C.Mo., 127 F. 
Supp. 747—Convery v. Clairol, Inc., 
D.C.Pa., 123 F.Supp. 29—^Allentown 
Record Co. v. Agrashell, Inc., D.C. 
Pa., 101 F.Supp. 790. 

Application of federal or state law 
as to procedure and process gen¬ 
erally see Federal Courts § 190. 
Well considered case 
U.S.—^Kenny v. Alaska Airlines, D.C. 
Cal., 132 F.Supp. 838. 
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however, that since the matter of doing business 
is vital to the jurisdiction of the federal court, the 
latter is not controlled by state decisions on such 
subject but must ascertain the facts and decide the 
question for itself,®® and the United States supreme 
court is the final arbiter of the question whether a 
foreign corporation is doing business within a state 
or district so as to be subject to service of process.®^ 

A distinction has been drawn based on the na¬ 
ture of the right sued on, and it has been held that 
where a federally-created right is being asserted in 
a federal court, federal law governs as to whether 
a foreign corporation is doing business within the 
district in which that federal court is sitting so as 
to be amenable to service of process within the dis¬ 
trict ;®2 but where a state-created right is being as¬ 
serted in a federal court which has obtained ju¬ 
risdiction by virtue of diversity of citizenship of 
the parties, the state law governs as to whether a 
foreign corporation is subject to service of proc¬ 
ess.®® 

§ 214.-Cessation of Business with¬ 

in State 

Under some statutes, a foreign corporation which has 


left the state and ceased doing business therein may still 
be served with process if it has designated an officer on 
whom process may be served and service is made on the 
designated officer. 

While ordinarily service of process on a foreign 
corporation may be invalid where at the time the 
corporation was not doing business in the state,®^ 
imder some statutes, a foreign corporation which 
has left the state and ceased doing business therein 
may still be served with process and brought within 
the jurisdiction of the court if it has designated 
an officer on whom process may be served and 
service is made on the designated officer.®® So, 
service of process on a statutory agent may be made 
even after withdrawal from doing business within 
the state where the statute provides for continuance 
of the right of service on the statutory agent in an 
action upon any liability incurred within the state 
prior to issuance of the certificate of withdrawal.®® 

The fact that a nonresident corporation was not 
served with process until some time after its activi¬ 
ties in the state had ceased, and was not doing busi¬ 
ness in the state at the time of service of notice, 
does not prevent it from being sued in the state as 
to actions which arose out of business it had car¬ 
ried on in the state ;®7 but where the authority of 


Teane role inapplicable 

Pennsylvania rule providing that 
service of process shall he made on 
foreign corporation by handing copy 
to agent or person in charge of and 
at usual place of business does not 
compel federal court Inquiring into 
propriety of manner of service un¬ 
der Federal Rules to refer to provi¬ 
sions of Pennsylvania venue rule 
providing that personal actions 
against corporation may be brought 
only in county where it regularly 
conducts business. 

U.S.—^Moore v. Atlantic Coast Line 
R. Co., D.C.Pa., 98 F.Supp. 376. 

60. U.S.—Cohen v. Boulevard Frocks, 
D C.N.T., 26 F.Supp. 771—^Acton v. 
Washington Times Co., D.C.Md., 9 
F.Supp. 74. 

61. U.S.—Sadler v. Pennsylvania Re¬ 
fining Co., D.C.S.C., 33 F.Supp. 414. 

62. U.S.—^Moore v. Atlantic Coast 
Line R. Co., D.C.Pa., 98 F.Supp. 
375. 

Singleton v. Atlantic Coast Line 
R. Co., D.C.Mich., 20 P.R.D. 16. 

63. U.S.—Singleton v. Atlantic Coast 
Line R. Co., supra. 

64. U.S.—Smith v. Ford Gum & 
Mach. Co., C.A.Ga., 212 F.2d 681. 

Sivertsen v. Bancamerlca-Blair 
Corporation, D.C.Minn., 43 F.Supp. 
233, appeal dismissed, C.C.A., 129 
F.2d 1022. 

Zistoppel to deny appointment 

Where foreign corporation trans¬ 


acted a securities business in Minne¬ 
sota from May, 1929, to October, 
1931, without a license as a foreign 
corporation or as a broker under the 
blue sky law, and without register¬ 
ing securities which it sold, and cor¬ 
poration withdrew from the state in 
1931, service on the secretary of state 
and the securities commissioner in 
1939 did not give the federal district 
court jurisdiction over corporation 
on theory that corporation was “es¬ 
topped” to deny appointment of com¬ 
missioner as its agent for service of 
process, and that that fiction of ap¬ 
pointment survived corporation’s de¬ 
parture from the state the same as 
though corporation had expressly ap¬ 
pointed commissioner as its agent 
under Minnesota statute. 

U.S.—Sivertsen v. Bancamerica-Blair 
Corporation, supra, 

65. U.S.—^Bdgewater Realty Co. v. 
Tennessee Coal, Iron & Railroad 
Co., D.C.Md., 49 F.Supp. 807—Kel¬ 
ler v. American Sales Book Co., D. 
C.N.T., 16 F.SUPP. 189. 

Conspiracy 

Continued acts of conspirators in 
California to secure a monopoly is 
“transacting business” in California 
within California statute providing 
for service of process on foreign cor¬ 
poration which has transacted intra¬ 
state business in state and has there¬ 
after withdrawn from business in 
state. 

U.S.—Giusti T. Pyrotechnic Indus¬ 
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tries, C.C.A.Cal., 156 F.2d 351, cer¬ 
tiorari denied Triumph Explosives 
V. Giusti, 67 S.Ct. 365, 329 U.S. 787, 
91 L.Ed. 676. 

66. U.S.—Giusti V. Pyrotechnic In¬ 
dustries, C.C.A.Cal., 166 F.2d 361, 
certiorari denied Triumph Explo¬ 
sives V. Giusti, 67 S.Ct. 366, 329 U. 
S. 787, 91 L.Bd. 676. 

Boulevard Airport v. Consolidat¬ 
ed Vultee Aircraft Corp., D.C.Pa., 
86 F.Supp. 876. 

Certificate of consent 
Where Virginia corporation in 1936 
surrendered authority to do business 
in New York and filed certificate con¬ 
senting that process against it In 
any action on obligation incurred 
within state before filing of certifi¬ 
cate might be served on Secretary 
of State, stockholder’s derivative ac¬ 
tion for accounting with respect to 
alleged fraudulent and illegal trans¬ 
actions between Virginia corporation 
and others which had taken place 
prior to 1936 was based on an “obli¬ 
gation Incurred within the state” pri¬ 
or to 1936 so that service of process 
on the Virginia corporation by serv¬ 
ice on the Secretary of State of New 
York was valid. 

U.S.—Cohen v. Industrial Finance 
Corporation, D,C.N.Y., 44 F.Supp. 
489. 

67. U.S.—^Electrical Equipment Co. 
V. Daniel Hamm Drayage Co., C.A. 
Iowa, 217 F.2d 666. 
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a foreign corporation to transact business has been 
terminated, whether by issuance of a certificate 
of withdrawal or by revocation of its certificate of 
authority, the corporation remains subject to serv¬ 
ice of process in the state in only such cases as had 
their origin in the state during the period in which 
the corporation was licensed to do business there.®^ 

§ 215.-Cause of Action Arising 

outside State 

Generally where a foreign corporation is present with¬ 
in a state and there served with process, the jurisdiction 
of the court extends to causes of action arising outside 
the state. 

While some statutes relating to actions against 
foreign corporations and the service of process on 
an agent thereof have been held to exclude a transi¬ 
tory cause of action which arose out of the state 
and is unconnected with business done in the state,®^ 
where service was had on a local statutory agent,"^® 
it has also been held that jurisdiction of the court, 
after determining presence of the corporation with¬ 
in the district, extends to causes of action arising 
outside the state,'^^ at least where service was had 
on an actual agent of the corporation within the 

district.*^ 2 

§ 216. -Mode of Service and Persons to 

Be Served 

Service of process on a foreign corporation will be 


valid only if effected on an authorized agent in compli¬ 
ance with governing provisions of law. 

Under the Federal Rules of Civil Procedure, Rule 
4(d) (3), 28 U.S.C.A., service may be made upon a 
foreign corporation by delivering a copy of the 
summons and complaint to an officer, a managing 
or general agent, or to any other agent authorized 
by appointment or by law to receive service of proc¬ 
ess; and if the agent is one authorized by statute 
to receive serv’ice and the statute so requires, a copy 
must also be mailed to defendant.*^3 Moreover, un¬ 
der Rule 4(d) (7), service may also be made on any 
such corporation in the manner prescribed by any 
statute of the United States, or in the manner pre¬ 
scribed by the law of the state in which service 
is made for the service of summons or other like 
process upon any such defendant in an action 
brought in the courts of general jurisdiction of that 
state.'^^ Under such Rule, where no federal statute 
providing for service of process is applicable, 
whether service on a representative of a foreign 
corporation is valid depends upon whether such 
service is made in compliance with state law.^S 

It follows that service of process on a foreign or 
nonresident corporation in compliance with the Fed¬ 
eral Rules of Civil Procedure or in the manner pre¬ 
scribed by the law of the state in which the service 
is made is ordinarily necessary and sufficient.^® 
However, the application of a state statute author- 


68. U.S.—^Munch V. United Air Lines, 
Am. Auto. Ins. Co., Intervenor, C. 
A.I11., 184 F.2d 630. 

69. U.S.—Louisville & N. R, Co. v. 
Chatters, La., 49 S.Ct. 329, 279 U. 
S. 320, 73 L.Ed. 711. 

Moore v. National Hotel Man¬ 
agement Corporation, D.C.Tex., 21 
F.Supp. 177. 

Residence of plaintiff and subject 
matter of action as affecting Juris¬ 
diction in personam over a foreign 
corporation generally see Corpora¬ 
tions § 1922. 

Effect of state statute 

Texas statute making foreign cor¬ 
poration's designation of resident 
agent effective for four years after 
corporation was authorized to do 
business in the state was applicable 
only to causes of action arising with¬ 
in Texas. 

U.S.—Stephens v. Rlchman & Sam¬ 
uels, C.C.AuTex., 118 F.2d 1011, cer¬ 
tiorari denied 62 S.Ct. 97, 314 U.S. 
651, 86 L.Ed. 522. 

Action held to arise within state 
U.S.—Chengfan Hsu v. Philippine Air 
Lines, D.C.Cal., 98 F.Supp. 805. 

70. U.S.—American Indemnity Co, v. 
Detroit Fidelity & Surety Co., D.C. 


Tex., 1 F.Supp. 160, affirmed, C.C.A., 
63 F.2d 395. 

71. U.S.—Frink Co. v. Erikson, C.C.A. 
Mass., 20 F.2d 707. 

Ketch V. Atlantic Coast Line R. 
Co., D.C.Tenn., 61 F.Supp. 243, 

72. U.S—Vllter Mfg. Co. v. Rolaff, 

C. C.A.MO., 110 P.2d 491. 

Junk V. R. J. Reynolds Tobacco 
Co., D.C.Va., 24 F.Supp. 716, 

73. U.S.—Singleton v. Atlantic Coast 
Line R. Co., D.C.Mich., 20 F.R.D. 
15—Stetson China Co. v. D. C. An¬ 
drews & Co. of Ill., D.C.I11., 9 F.R. 

D. 136. 

Liberal Interpretation 
Rule relating to service of proc¬ 
ess should be liberally Interpreted 
where service on foreign corpora¬ 
tion doing continuous and extensive 
business within state is brought into 
question. 

U.S.—Saxton v. General Mills, D.C. 
Ohio, 9 P,R.D, 76. 

74. U.S.—^Pulson v. American Roll¬ 
ing Mill Co., C.C.A.1, 170 F.2d 193. 

Ippolito V. Societa Di Naviga- 
zione Italia^ D.C.Mass., 100 F.Supp. 
73—Ketch v. Atlantic Coast Line R. 
Co., D.C.Tenn., 61 F.Supp. 243. 

Singleton v. Atlantic Coast Line 
R. Co., D.C.Mich., 20 F.R.D. 15— 
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Reko V. U. S. Trotting Ass’n, D.C. 
Iowa, 14 F.R.D. 25. 

Removal case 

Where action brought by Califor¬ 
nia resident against a Kentucky rail¬ 
road corporation was before the fed¬ 
eral court on removal from the state 
court, in determining whether serv¬ 
ice of process was made upon the 
proper party, federal Rule 4(d) (7) 
and not Rule 4(d) (3) was appli¬ 
cable. 

U.S.—^Perkins v. Louisville & N. R. 
Co., D.C.Cal., 94 F.Supp. 946. 

75. U.S.—^Brewster v. Boston Her¬ 
ald-Traveler Corp., D.C.Me., 141 F. 
Supp. 760. 

Read v. Corbitt Co., D.C.Pa., 10 
F.R.D. 126. 

76. U.S.—^Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 326 

U. S. 438, 90 L.Ed 185. 

U. S. Merchants’ & Shippers* 
Ins. Co. V. Elder Dempster & Co., 
C.C.A.N.Y., 62 P.2d 69—Frink Co. 

V. Erikson, C.C.A.Mass., 20 F.2d 
707. 

Aaron v. Agwilines, Inc., D.C.N. 
T., 76 F.Supp. 604—Cohen v. Amer¬ 
ican Window Glass Co., D.C.N.T., 
41 F.Supp. 48, modified, on other 
grounds, C.C»A., 126 F.2d 111— 
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izing service on a foreign corporation doing busi¬ 
ness in the state is limited by constitutional require¬ 
ments of due process as interpreted by the federal 
courts and if the federal court finds that the 
courts of the state would exercise jurisdiction, it 
must next determine whether the exercise of such 
power offends due process of law.'^s 

§217.-Service on Officer 

An offlcep of a foreign corporation may be served 
with process on behalf of the corporation. 

Under the Federal Rules of Civil Procedure, Rule 
4(d) (3), 28 U.S.C.A., an officer of a foreign cor¬ 
poration, may be served with process on behalf of 
the corporation 9 but it is not required that the 
delivery of process be accomplished during a face 
meeting with the officer.80 The resignation of an 
officer terminates his status as such so that service 
thereafter of process on him as an officer is nuga- 
tory.8i 

Officer temporarily in jurisdiction. Where a for¬ 
eign corporation is not so far engaged in business 
within the jurisdiction as to be subject to suit there, 
service of process on its officers while temporarily 
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within the jurisdiction is insufficient to confer ju¬ 
risdiction, even though they are present on the busi¬ 
ness of the corporation,®^ but, where a foreign cor¬ 
poration is doing business within the state, service 
on an officer or director temporarily within such 
state is valid.®® 

§ 218.-Service on Agent 

a. In general 

b. Statutory agent; public official 
a. In General 

Process may be served on a foreign corporation by 
serving its managing or general agent, or any other agent 
authorized by appointment or by law to receive service 
of process. 

The Federal Rules of Civil Procedure, Rule 4 
(d) (3), 28 U.S.C.A., provide that process may be 
served on a foreign corporation by serving its man¬ 
aging or general agent, or any other agent author¬ 
ized by appointment or by law to receive service 
of process; and even though such a corporation 
is present within the state of suit so as to be amen¬ 
able to federal process, the service of process will 
be valid only if effected on an authorized agent 


Clancy v. Balacler, D.C.N.T., 27 P. 
Supp. 867. 

26 C.J. p 810 note 91 [d]. 

XTnder former Equity Buies, Buie 15 
Service made on foreign corpora¬ 
tion in Pennsylvania was properly 
quashed where deputy sheriff of 
county who served the subpoena was 
not specially appointed by court or 
jud^e for that purpose as required 
by Equity Hule which was in effect 
on day when service was made. 

U.S.—Dehne v. Hillman Investment 
Co.. C.C.A.Pa., 110 P.2d 456. 

77. XJ.S.—Favell-Utley Realty Co. v. 
Harbor Plywood Corp., D.C.Cal,, 94 
P.Supp. 96. 

78. U.S.—Pulson v. American Roll¬ 
ing Mill Co., C.C,A.l, 170 P.2d 193, 

Kenny v. Alaska Airlines, D.C. 
Cal., 132 P.Supp. 838. 

79. U.S.—Jacobowitz v. Thomson, C. 
C.A.N.T., 141 P.2d 72. 

Williams v. Green Bay & W. R. 
Co.. D.C.N.Y., 69 P.Supp. 98, af¬ 
firmed, C.C.A., 147 F.2d 777, re¬ 
versed on other grounds 66 S.Ct. 
284, 326 U.S. 649. 90 L.Ed. 311. 
Brown v. Texas & P. Ry. Co., D. 

C. La., 18 P.2d 677. 

Knutson v. Campbell, River Mills, 

D. C.Wash., 300 P. 241. 

80. U.S.—^Konlnklijke Luchtvaart 

MaatschappiJ N. V. v. Curtlss- 
Wrlght Corp., D.C.N.Y., 17 P.R.D. 
49. 

m, U.S.—Schuckman v. Rubenstein, 
C.C.A.Ohio, 164 P.2d 952, certiorari 


denied 68 S.Ct. 905, 333 U.S. 876, 92 
L.Ed. 1151. 

82. U.S.—Lumiere v. Mae Edna 
Wilder, Inc., N.Y., 43 S.Ct. 312, 261 
U.S. 174, 67 L.Ed. 596. 

Pucci V. Blatz Brewing Co., D.C. 
Mo., 127 P.Supp. 747—Groves, Lun- 
dln & Cox V. Oklahoma-Arkansas 
Tel. Co., D.C.Ark., 104 P.Supp. 381 
—^Prince v. Hotel Bermudiana Co., 
D.C.N.Y., 14 P.Supp. 798. 

Narragansett Cotton Mills v. 
Stockton Commission Co., D.C.R.I., 
6 F.2d 159. 

Buffalo Glass Co. v. Manufactur¬ 
ers’ Glass Co., C.C.N.Y., 142 P. 273 
—Good Hope Co. v. Railway Barb- 
Fencing Co., C.C.N.Y., 22 P. 636, 23 
Blatchf. 43. 

Decker v. New York Belting & 
Packing Co,, C.C.N.Y., Ped.Cas.No. 
3,727, 11 Blatchf. 76, 6 Pish.Pat. 
Cas. 374, 3 O.G. 441. 

Sales manager 

Where there was no showing that 
any sporadic visits of sales manager 
of foreign corporation, or any other 
representative of foreign corporation 
within district, were so continuous 
or substantial as to constitute the 
doing of business by the foreign cor¬ 
poration within the state, service on 
sales manager did not constitute le¬ 
gal and sufficient service on the for¬ 
eign corporation. 

U.S.—^Hudson Minneapolis, Inc. v. 
Hudson Motor Car Co., D.C.Mlnn., 
124 P.Supp. 720. 

TemporazUy present to settle claim 
A foreign corporation, having no 
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office or place of business in a dis¬ 
trict and no agent representing it 
there, is not subject to the jurisdic¬ 
tion of a federal court therein by 
service on its representatives tempo¬ 
rarily in the district with authority 
to settle a claim against it arising 
out of a contract made in its home 
country. 

U.S.—^Walton N. Moore Dry Goods 
Co. V. Commercial Industrial Co., 
C.C.A.Cal, 282 P. 21. 

83. U.S.—Schwarz v. Artcraft Silk 
Hosiery Mills, C.C.A.N.Y., 110 P.2d 
465. 

Hopton V. U. S. Gypsum Co., D.C. 
Tenn., 46 P.Supp. 292. 

Claim of frandiaent Indncement not 
sustained 

Where nonresident director of for¬ 
eign corporation with sales office in 
New York City came into New York 
state to spend week-end at his sum¬ 
mer home and remained for confer¬ 
ence on Tuesday because it suited 
his own convenience rather than to 
have conference on Monday, and was 
served in New York City with proc¬ 
ess in actions against director in¬ 
dividually aiid against the corpora¬ 
tion by person with whom conference 
was had, service in neither action 
could be set aside on ground that 
person served was “fraudulently in¬ 
duced” to come within the jurisdic¬ 
tion. 

U.S.—Schwarz v. Artcraft Silk Ho¬ 
siery Mills, C.C.A.N.Y., 116 P.2d 
465. 
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proper for such service under the law.84 Qn the 
•other hand, service on such an authorized agent is 
sufficient to bind the foreign corporation doing 
business within the state and district,8 5 and appoint¬ 
ment of an agent by a foreign corporation to re¬ 
ceive service, whether voluntarily or under statu¬ 
tory compulsion, removes all question as to juris¬ 
diction over the person where service is duly made 
■on that agent.86 The United States supreme court 
is the final arbiter as to what constitutes an agent 
of a foreign corporation who may be served so as 
to confer jurisdiction.^^ 


It is not essential that service be made on an 
agent expressly authorized to receive service of 
process,88 and, where service within the district 
cannot be had on a designated statutory agent, it 
has been held that service may be made on any 
agent of the corporation who is present within the 
district.89 The provision for service on a statutory 
agent is permissive and not mandatory, and service 
made in any of the modes authorized by Rule 4 is 
sufficient.^® 

Service of process may properly be made on a 
managing or general agent but in order for there 


.84. U.S —Philadelphia & Reading R. 
Co. v. McKibbin, N.Y.. 37 S.Ct. 280, 
243 U.S. 264, 61 L.Ed. 710. 

Austad V. U. S. Steel Corp., D.C. 
Cal., 141 F.Supp. 437—^Noerr Mo¬ 
tor Freight, Inc. v. Eastern R. R. 
Presidents Conference, D.C.Pa., 113 
F.Supp. 737—Pacific Emp. Ins. Co. 
V. The Paul David Jones, D.C.Tex., 
98 F Supp. 668, affirmed, C.A., 195 
F.2d 372—^Novitski v. Lykes, S. S. 
Co., D.C.Pa., 90 F.Supp. 971—Mc¬ 
Intyre V. Atchison, T. & S. F. Ry. 
Co., D.C.N.T., 33 F.Supp. 461—U. 
S. V. Pacific Forwarding Co., D.C. 
Wash., 8 F.Supp. 647. 

Boykin v. Hope Production Co., 
D.C.La., 58 F.2d 1041—Creager v. 
P. F. Collier & Son Co., D.C.Tex., 
36 F.2d 783—Chinn v. Foster-Mil- 
burn Co., D.C.N.Y., 195 F. 158, af¬ 
firmed 202 F. 176, 122 C.C.A. 577. 

Zhemeck v. J. H. Winchester & 
Co., D.C.Pa., 23 F.R.D. 8—Metropoli¬ 
tan Theatre Co. v. Warner Bros. 
Pictures, D.C.N.Y., 16 F.R.D. 391— 
Nordgren v. Evis-Northwest, Divi¬ 
sion of Northwest Indus. Service 
Corp., D.C.Minn., 16 F.R.D. 463— 
Hartsock v. Commodity Credit 
Corp., D.C.Iowa, 10 F.R.D. 181— 
Stetson China Co. v. D. C. Andrews 
& Co. of Ill., D.C.I11., 9 F.R.D. 135. 
D.C.—Georg Jensen Handmade Silver 
V. Georg Jensens Solvsmedie A/S, 
79 F.2d 142, 63 App.D.C. 17. 
Employee of distributor 

In action against a foreign corpo¬ 
ration for trade-mark infringement, 
where a New York corporation was 
a.n Independent distributor of foreign 
corporation, and there was no inter¬ 
locking directorate between distribu¬ 
tor and foreign corporation, service 
of process on an employee of distrib¬ 
utor corporation did not give juris¬ 
diction over foreigm corporation. 

U.S.—Jones v. Davega Stores Corp., 
D.C.N.Y., 10 F.R.D. 434, affirmed, 
C.A., 186 P.2d 707, certiorari denied 
72 S.Ct. 31, 342 U.S. 817, 96 L.Ed. 
618. 

Evidence held sufficient 

(1) To show corporation employ¬ 
ing agent served with process was 
acting for itself as subsidiary of de¬ 
fendant foreign corporation, and not 
as the latter's agent, so that service 
•did not confer Jurisdiction. 


U.S.—Creager v. P. F. Collier & Son 
Co., D.C.Tex., 36 F.2d 783. 

(2) To show that foreign corpora¬ 
tion was not represented in district 
by person served as agent. 

U.S.—Creager v. P. F. Collier & Son 
Co., supra. 

85. U.S.—^Latimer v. S/A Industries 
Reunidas F. Matarazzo, C A.N.Y., 
175 P.2d 184, certiorari denied 70 
S.Ct. 141, 338 U.S. 867, 94 L.Ed. 531. 

Remington Rand, Inc. v. Knapp-Mon- 
arch Co., D.C.Pa., 139 F.Supp. 613. 
Reko V. U. S. Trotting Ass’n, D. 

C. Iowa, 14 F.R D. 25—^American 
Car & Foundry Inv. Corporation v. 
Chandler-Groves Co., D.C.Mich., 2 
F.RD. 85. 

86. U.S.—^Kenny v. Alaska Airlines, 

D. aCal., 132 F.Supp. 838. 

87- U.S.—Sadler v. Pennsylvania Re¬ 
fining Co., D.C.S.C., 33 F.Supp. 414. 
State decisions in conflict 
In action which "was removed to 
federal court, any decision of a state 
court concerning what constitutes an 
“agent" within statute relating to 
service of summons on an agent of 
the corporation, and authority neces¬ 
sary to be vested in him, which might 
conflict with decisions of the United 
States supreme court, could not pre¬ 
vail, and the decision of the United 
States supreme court would be con¬ 
trolling. 

U.S.—Sadler v. Pennsylvania Refin¬ 
ing Co., supra. 

State law not conclusive 
U.S.—^Kulaszewlcz v. Geo. Kilgen & 
Son, D.C.Mlch., 16 P.2d 940. 

25 C.J. p 810 note 91 [d] (2)-(4). 

88. U.S.—^Frank MacMonnies Corpo¬ 
ration V. Sunical Packing Co., C. 

C. A.N.Y., 75 P.2d 467. 

American Car & Foundry Inv. 
Corporation v. Chandler-Groves Co., 

D. C.Mich., 2 P.R.D. 85. 

Presumption is that notice, by 

means of service of process, to man¬ 
ager in charge of branch sales office 
of foreign corporation doing business 
in state and federal district would be 
notice to foreign corporation. 

U.S.—Frank MacMonnies Corporation 
V. Sunical Packing Co., C.C.A.N.Y., 
76 P.2d 467. 


Officer of agent 

Where Panamanian corporation was 
“present" in New York, service there 
on vice-president of corporation's 
managing or general agent was good, 
even though such agent had no au¬ 
thority to accept service on corpora¬ 
tion’s behalf. 

U.S.—Stefanakis v. Socledad Mantima 
S. Nicolas, S. A., D.C.N.Y., 102 F. 
Supp. 644. 

89. U.S—Junk v. R. J. Reynolds 
Tobacco Co., D.C.Va., 24 F.Supp. 
716. 

90. U.S.—^Aaron v. Agwilines, Inc., 
D.C.N.Y., 75 F.Supp. 604. 

91. U.S.—Scholnik v. National Air¬ 
lines, C.A.Ohio, 219 P.2d 115, certio¬ 
rari denied 75 S.Ct. 882, 349 US. 
956, 99 L.Ed. 1280, rehearing de¬ 
nied 76 S.Ct. 99, 350 U.S. 868, 100 
L.Ed. 769—^Bach v. Friden Calcu¬ 
lating Mach. Co., C.C.A.Ohio, 167 F. 
2d 679—^Knott Corp. v. E^rman, 
C.C.A.Va., 163 P.2d 199, certiorari 
denied 68 S.Ct. Ill, 332 U.S. 809, 92 
L.Ed. 387, rehearing denied 68 S.Ct. 
164, 332 U.S. 826, 92 L.Ed. 401. 

Nerls Carbon & Oil Corp. v. 
Transcontinental Oil Co., D.C.N.Y., 
156 F.Supp. 790—^Arpad Szabo v. 
Smedvig Tankredei A. S., D.C.N.Y.. 
95 F.Supp. 619—^Perkins v. Louis¬ 
ville & N. R. Co., D.C.Cal., 94 F. 
Supp. 946—Smith v. Hall, D.C.Tex., 
79 F.Supp. 473—^Pure Oil Co. v. 
Petrollte Corp., D.C.Tex., 58 F.Supp. 
716—^Brown v. Canadian Pac. Ry. 
Co., D.C.N.Y., 26 F.Supp. 566. 

ludepeudent contractor 

Where defendant’s presence within 
district, for jurisdiction purposes, de¬ 
pended upon activities carried on by 
an independent contractor who repre¬ 
sented defendant, service on contrac¬ 
tor, as managing agent, was suffi¬ 
cient. 

U.S.—Nugey V. Paul-Lewis Labora¬ 
tories, D.C.N.Y., 182 F.Supp. 448. 

Principal agent 

If foreign corporation's business is 
so substantial as to render corpora¬ 
tion amenable to suit In state, prin¬ 
cipal agent in charge of activities in 
state is “managing agent" within 
Federal Rule of Civil Procedure pro- 
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to be such an agent it must appear that the agent's the alleged statement by the salesman of a foreign 

principal is doing sufficient business within the state corporation that he was the *'sales manager" does 

to warrant the inference that the principal is not establish the fact as against the corporation so 

there.S2 Where the activity of a foreign corpora- as to authorize service of process upon such sales- 

tion in a district is sufficient to make it amenable man.®5 

to suit, service of process upon a responsible party 

in charge of any substantial phase of that activity Under the particular facts of each case, service 
is sufficient.93 The fact that one on whom service hetn upheld as made on an authorized agent 

of process was had in an action against a foreign when made on a branch manager,^® a sales agent 

corporation had a managerial title is not controlling or solicitor,a station, transportation, or ticket 

in determining whether he was authorized to re- agent,® 8 or other particular agent or employee,®® 

ceive service of process for the corporation;®^ and but in other particular cases service has been held 


viding’ for service by delivering copy 
of complaint to managing agent. 
U.S.—Lone Star Package Car Co. v. 
Baltimore & O. R. Co., C.A.Tex., 212 
P.2d 147. 

Absence of general officer 

Service on managing agent of alien 
corporation was sufficient where re¬ 
turn of service recited that no presi¬ 
dent, vice president, treasurer, assist¬ 
ant treasurer, secretary, assistant 
secretary, or any other officers per¬ 
forming corresponding functions of 
the alien corporation could be found 
within state with due diligence. 

U.S.—Brown v. Canadian Pac. Ry. 
Co., D.C.N.Y., 25 P.Supp. 566. 

92. U.S.—^Ashcraft-Wilkinson Co. v. 
Compania Be Navegacion Geamar, 
S,R.L., D.C.N.T., 117 F.Supp. 162. 

93. U.S.—^Remington Rand, Inc. v. 
Knapp-Monarch Co., D.C.Pa., 139 F. 
Supp. 618. 

Danzig V. Virgin Isle Hotel, Inc., 
D.C.N.Y., 23 P.R.D. 316. 

Highest xauklsLg person 
Where practice regulations permit 
service upon a foreign corporation 
by delivery of a summons to an agent, 
whether described as a “managing 
agent” as in the New York Civil 
Practice Act, or as a “managing or 
general agent” as in the Federal 
Rules of Civil Procedure, intent must 
be that, in any case where the op¬ 
erations of the corporation within 
the jurisdiction are sufficiently ex¬ 
tensive to make it amenable to serv¬ 
ice there, delivery of the summons to 
the highest ranking person who is in 
charge of those operations and with¬ 
in the state will be effective. 

U.S.—Den Heijher v. Erie R. Co., D.C. 
N.Y., 171 F.Supp. 174. 

94. U.S.—^Myers Motors v. Kaiser- 
Frazer Sales Corp., D.C.Minn., 76 
P.Supp. 291. 

95. U.S.—^Landaas v. Canister Co., 
D.CJSr.Y., 69 F.Supp. 835. 

96. U.S.—Pan Am. Airways v. Con¬ 
solidated Vultee Aircraft Corp., D. 

C. N.Y., 87 F.Supp. 926. 

Marlow v. Hinman Milking Mach. Co., 

D. C.Mlnn., 7 F.R.D. 761. 

Handling of money 

Local manager supervising twenty- 


five salesmen and five office employees 
of grocery products division of for¬ 
eign corporation doing continuous 
and extensive business In Ohio by 
selling and distributing merchandise 
was “managing agent” on whom sum¬ 
mons could be served under Federal 
Rule, notwithstanding manager did 
not handle money of corporatioh. 
U.S.—Saxton v. General Mills, D.C. 
Ohio, 9 F.R.D. 76. 

97. U.S.—Snyder v. J. G. White En¬ 
gineering Corp., D.C.N.Y., 60 F. 

Supp. 789—^Fort Wayne Corrugated 
Paper Co. v. Anchor Hocking Glass 
Corporation, D.C.P€l, 31 F.Supp. 
403. 

Fartlciilar agents 

(1) A New York resident, employed 
by Virginia corporation for sales 
promotion work with distributors of 
corporation’s products in New York, 
maintaining office therein, and de¬ 
scribing himself as corporation’s re¬ 
gional sales manager in letters to 
corporation suing foreign corporation 
on contract in federal district court 
for South District of New York, was 
such corporation’s “managing agent,” 
on whom process in such action was 
properly served. 

U.S.—^Lane, Limited v. Larus & Broth¬ 
er Co., D.C.N.Y., 140 F.Supp. 466. 

(2) Where Maryland corporation 
leased an office in New York City 
and employed a person at fixed sal¬ 
ary for purpose of soliciting business 
in New York and such person devoted 
his time and efforts exclusively to 
corporation’s interest and furnished 
information as to corporation’s ca¬ 
pacity and Quality of his perform¬ 
ance, such person was a “managing 
agent” of corporation on whom proc¬ 
ess could be served. 

U.S.—^McClendon v. Curtis Bay Tow¬ 
ing Co., D.C.N.Y., 130 F.Supp. 455. 

(3) Mississippi corporation’s divi¬ 
sion sales manager in New York, 
who was neither an officer nor direc¬ 
tor of Mississippi corporation, but 
who was present in New York, was 
Mississippi corporation's “managing 
agent” for purpose of service of 
process on corporation in trade-mark 
infringement action in federal dis¬ 
trict court in New York, 
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U.S.—^Lehn & Fink Products Corp. v. 
Milner Products Co., D.C.N.Y., 117 
P.Supp. 320. 

(4) Where steamship company, a 
Louisiana corporation, was present 
in New York even though its vessels 
did not visit New York port, be¬ 
cause of solicitation of business by 
another corporation, corporation 
would be managing agent pro hac 
vice, and hence service on corpora¬ 
tion’s treasurer was proper. 

U.S.—^Allegue v. Gulf & South Am. 
S. S. Co., D.C.N.Y., 103 P.Supp. 34. 

98. U.S.—Gioia v. Clyde S. S. Co., 
D.C.N.Y., 3 F.2d 822. 

Den Heijher v. Erie R. Co., D.C. 
N.Y., 171 F Supp. 174. 

Rakauskas v. Erie R. Co., D.C. 
N.Y., 237 F. 496. 

Dinzy v. Illinois Cent. R. Co., C. 
C.Iowa, 61 P. 49. 

Chief clerk 

Where process server inquired at 
office of defendant railroad company 
as to person in charge and served 
chief clerk of freight department who 
said he was in charge, although in 
fact he was outranked by passenger 
agent who was present at time, serv¬ 
ice was sufficient to withstand mo¬ 
tion to Quash, especially in view of 
fact that there was no question but 
that ranking employee was prompt¬ 
ly notified of service. 

U.S.—^Noerr Motor Freight, Inc. v. 
Eastern R. R. Presidents Confer¬ 
ence, D.C.Pa., 113 P.Supp. 737. 
Ballroad freight agent 

Foreign railroad corporation’s pas¬ 
senger agent or freight agent is 
“managing agent,” on whom process 
in action against corporation could 
be served. 

U.S.—^Fisher v. Canadian Pac. Ry. 
Co., D.C.N.Y., 1 F.Supp. 235. 

99. U.S.—Giusti V. Pyrotechnic In¬ 
dustries, C.C.A.Cal., 156 F.2d 851, 
certiorari denied Triumph Explo¬ 
sives V. Giusti, 67 S.Ct, 366, 829 
U.S. 787, 91 L.Ed. 676. 

Remington Rand, Inc. v. Biiapp- 
Monarch Co., D.C.Pa., 139 P.Supp. 
613—^Neset v. Christensen, D.C.N. 
Y., 92 P.Supp. 78—Jenkins v. Dykes 
Bros, S. S. Co., D.C.Pa., 48 F.Supp. 
848. 
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invalid as not made on an authorized agent,i as 
where made on a salesman or solicitor ,2 or a ticket 
agent.2 Intermittent employment of a steamship 
agent by a shipowner does not automatically con¬ 
stitute such an agent an agent for the service of 
process on the shipowner.^ Service of process on 
an employee of a partnership is insufficient to con¬ 
stitute service on the foreign corporation notwith¬ 
standing the relationship between the corporation 
and the partnership is that of parent and subsidiary 
and the partnership is the exclusive sales outlet of 
the corporation, where the partnership is a separate 
entity. 5 

Time of agency. The agency relationship must 
exist at the time of service, to render service on 
the agent effective as to the principal.® Service on 
a former agent after revocation of his designation 
to accept service of process and appointment of his 
successor is a nullity and confers no jurisdiction 


on the court.^ It has been held, however, that 
where the validity of service is rested on state law, 
service on the agent designated by the corporation 
may be sufficient where such agent resigned after 
accrual of the cause of action and no one was des¬ 
ignated on whom process could be served.® 

b. Statutory Agent; Public Official 

A foreign corporation may properly be served with 
process through a statutory agent, such as a designated 
state official. 

Ordinarily service of process on a foreign cor¬ 
poration is sufficient where service is made on a 
statutory agent.® So, where a state statute requires 
a foreign corporation, as a condition to being li¬ 
censed to do business in the state, to consent to 
service on it by delivery of process to a designated 
state official, and such consent has been filed, proc¬ 
ess may validly be served on such official.^® Simi- 


Glola V. Clyde S. S. Co., D.C.N.Y.. 
8 F.2d 822. 

Thompson v. Eastern Bechtel 
Corp., D.C.N.Y., 24 P.R.D. 41. 

1. U.S.—^National Organization Mas¬ 
ters, Mates and Pilots of America 
V. Banks, C.A.Fla., 196 F.2d 428, 
certiorari denied 73 S.Ct. Ill, 344 

U. S. 868, 97 L.Ed. 673—Loplnsky v. 
Hertz Drive-Ur-Self Systems, C,A. 
N.Y., 194 P.2d 422. 

Lolll V. Mack Truck, Inc., D.C.Pa., 
170 F.Supp, 671—^Brewster v. Bos¬ 
ton Herald-Traveler Corp., D.C.Me., 
141 F.Supp, 760—Landaas v. Can¬ 
ister Co., D.C.N.Y., 69 F.Supp. 836 
—^Acton V. Washington Times Co., 
D.C.Md., 9 F.Supp. 74. 

Zhemeck v. J. H. Winchester & 
Co., D.C.Pa., 23 F.K.D. 8—^Nordgren 

V. Evls-Northwest, Division of 
Northwest Indus. Service Corp-, I>. 
C.Minn., 16 F.R.D. 463—Holland v. 
Parry Nav. Co., D.C.Pa., 7 P.II.D. 
471. 

Claim agent 

Service of process on domestic cor¬ 
poration’s claim agent, who was au¬ 
thorized to receive service for that 
corporation, but who was not an offi¬ 
cer, managing agent, or general agent 
of the domestic corporation or its 
wholly-owned subsidiary foreign cor¬ 
poration, did not constitute service 
on the foreign corporation which was 
not doing business in the state and 
had no office or place of business 
therein. 

U.S.—Matrozos v. Gulf Oil Corpora¬ 
tion, D.C.N.Y., 64 F.Supp. 714. 

Newspaper reporter 

Service of process on reporter was 
held insufficient in action against 
foreign newspaper corporation doing 
business in district of service and 
having no resident agent there. 


I where statute authorized service on 
! president, manager, director, ticket 
agent, or officer of corporation, “or 
upon any agent or other person in 
its service.” 

U.S.—^Acton V. Washington Times Co., 
D.C.Md., 9 F.Supp. 74. 

2. U.S.—^Bowles V. Edwards Mfg. Co., 
D.C.N.Y., 67 F.Supp. 887—Cohen 
V. American Window Glass Co., 
D.C.N.Y., 41 F.Supp. 48, modified 
on other grounds, C.C.A., 126 F.2d 
111 . 

Olshansky v. Thyer Mfg. Corp., 
D.C.I11., 13 F.R.D. 227. 

Commissioii. agent 
Neither corporation acting as com¬ 
mission agent in selling commodities 
for many principals nor its treasurer 
and vice president was the “manag¬ 
ing agent” or “general agent" on 
whom summons could be served un¬ 
der Federal Rule and New York Civ¬ 
il Practice Act in action against Uru¬ 
guayan corporation for breach of 
sales contract executed in New York 
by such commission agent. 

U.S.—^U. S, V. Nidera Uruguaya, D.C. 

N.Y., 8 F.R.D. 462. 

After death of designated agent 
Service of process on the mere 
sales representative of a foreign cor¬ 
poration following the death of the 
agent expressly designated to accept 
service of process is insufficient. 

U.S.—Cohen v, American Window 
Glass Co., C.C.A.N.Y., 126 P.2d 111. 

3. U.S.—Sappia v. Lauro Lines, D. 
C.N.Y., 130 F.Supp. 810. 

4. U.S.—^Higgins v. California Tank¬ 
er Co., D.C.Pa., 166 F.Supp. 669. 

6. U.S.—Schenstrom v. Continental 
Machines, D,C.N.Y., 7 F.R.D. 434. 

6. U.S.—Higgins v. California Tank¬ 
er Co., D.C.Pa., 166 F.Supp. 669— 
Miller v. The Sultana, D.C.N.Y., 79 
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F.Supp. 877—Spreckels Sugar Co. 
V. South Atlantic S. S. Line, D.C. 
Ga, 55 F.Supp. 670—Johnson v. 
Black Diamond Lines, D.C.Pa., 36 
F.Supp. 721. 

Holland v. Parry Nav. Co. Inc., 
D.C Pa., 7 P.R.D. 471. 

7 . U.S.—^Adair v. Employers’ Rein¬ 
surance Corporation, D.C.Tex., 16 
F.Supp. 725. 

8. U.S.—Saddle River Tp. v. Erie R. 
Co.. D.C.N.J., 9 F.R.D. 252. 

9. U.S.—Cohen v. American Win¬ 
dow Glass Co., C.C.A.N.J., 126 F 2d 
111 . 

Clancy v. Balacier, D.C.N.Y., 27 
F.Supp. 867. 

Chatters v. Louisville & N. R. 
Co., D.C.La, 17 F.2d 305, affirmed, 
C.C.A., Louisville & N. R. Co. v. 
Chatters, 26 F-2d 403, reversed on 
other grounds. Chatters v. Louis¬ 
ville & N. R. Co., 49 S.Ct. 329, 273 
U.S. 320, 73 L.Ed. 711. 

Statutory agent for partlcnlar ac¬ 
tions 

In action on fidelity bond against 
nonresident surety company doing 
business within federal judicial dis¬ 
trict, service of process on statutory 
agent appointed under statute relat¬ 
ing to official and penal bonds was 
held insufficient, the agent having 
been designated for service of proc¬ 
ess only in suits on bonds executed 
under such statute. 

U.S.—^American Indemnity Co. v. De¬ 
troit Fidelity & Surety Co., D.C. 
Tex., 1 F.Supp. 160, affirmed, C.C.A,, 
63 F.2d 395. 

10. U.S.—^Knott Corp. v. Furman, C. 
C.A.Va., 163 F,2d 199, certiorari 
denied 68 S.Ct. Ill, 332 U.S. 809, 93 
LEd. 387, rehearing denied 68 S. 
Ct. 164, 332 U.S. 826, 92 L.Ed. 401— 
Massachusetts Bonding and Insur- 
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larly, service of summons in a suit involving an 
automobile collision may be made upon a designat¬ 
ed official, as agent for the nonresident corporation, 
in accordance with a statute providing for consent 
to such service as a condition to use of the high¬ 
ways but service on such an official may be in¬ 
sufficient to bind the corporation where the statute 
applies only to nonresidents personally operating 
automobiles in the state 12 

Under a state statute providing that the making 
of a contract by a foreign corporation with a resi¬ 
dent of the state to be performed in whole or in part 
within the state,^2 or the commission of a tort by a 
foreign corporation within the state against a resi¬ 
dent of the state,shall be deemed equivalent to 
the appointment by the foreign corporation of the 
Secretary of State as the lawful attorney on whom 
process may be served, a foreign corporation may 


35A C.J.S. 

be served through such a statutory agent only un¬ 
der the conditions specified. 

§ 219. -Affiliated Corporations 

Ordinarily the mere relationship of parent and sub¬ 
sidiary corporations Is not sufficient to sustain a service 
on the subsidiary or its officers or agents, in an action 
against the parent corporation which is not present in 
the state; and a foreign corporation Is not necessarily 
doing business within a state, so as to permit service of 
process, by reason of its affiliation with another corpora¬ 
tion within the state. 

As a general rule, the mere relationship of parent 
and subsidiary corporations is not sufficient to sus¬ 
tain a service on the subsidiary or its officers or 
agents, in an action against the parent corporation 
which is not present in the state.i® ^ foreign cor¬ 
poration is not necessarily doing business within 
a state, so as to render it amenable to process, by 
reason of its affiliation with another corporation 
within the state,!® and activities in connection with 


ance Co. v. Concrete Steel Bridg-e 
Co., C.C.A.W.Va.. 37 F.2d 696. 

Green v. Equitable Powder Mfg. 
Co.. D.C.Ark.. 99 P.Supp. 237— 
Andrus v. Younger Bros., D.C.La., 
49 P.Supp. 499—^Williams v. James, 
D.C.La., 34 P.Supp. 61. 

Huntington Cab Co. v. American 
Fidelity & Cas. Co., D.C.W.Vcl, 4 F. 
R.D. 496—Cheshire v. Car & Gen¬ 
eral Ins. Corp., D.C.La., 4 P.R.D. 
353. 

Death of designated agent 

Under the New York Civil Prac¬ 
tice Act and General Corporation 
Law, where agent designated by 
Pennsylvania corporation to receive 
service of process in New York died, 
and corporation did not designate 
new agent before stockholders filed 
action in New York federal district 
court to restrain proposed merger 
of corporation and subsidiary, court 
acquired jurisdiction of corporation 
through service on New York Secre¬ 
tary of State. 

U.S.—Cohen v. American Window 
Glass Co.. C.C.A.N.Y., 126 P.2d 111. 
Waiver of other uotloe 
Under Louisiana statute providing 
for the designation of Secretary of 
State as process agent of foreign 
corporation under power of attorney 
from the corporation, consent given 
by the foreign corporation waives 
all notice of an action Instituted 
against the foreign corporation ex¬ 
cept notice through the Secretary of 
State. 

U.S.—^Williams v. James, D.C.La., 34 
P.Supp. 61. 

11. U.S.—^Martin v. Pischbach 
Trucking Co., D.C.Mass., 9 F.B.D. 
602, affirmed, C.A, 183 P.2d 63. 
Absence of express appointment 
Secretary of State of the State of 


I New York was an agent authorized 
' by law to receive service of process 
for motorist residing in West Vir¬ 
ginia against whom action for inju¬ 
ries sustained in New York was 
brought in federal court for the 
Southern District of New York not¬ 
withstanding motorist did not ex¬ 
pressly appoint the secretary her 
agent, since operation of motor vehi¬ 
cle in the state was equivalent to 
such appointment. 

U.S.—Clancy v. Balacler, D.C.N.Y., 27 
P.Supp. 867. 

12. Operation by officer 

District court properly quashed 
service of summons on Oregon sec¬ 
retary of state in action against 
Utah corporation for injuries sus¬ 
tained in collision involving corpo¬ 
ration’s automobile which was being 
operated by its vice president in Ore¬ 
gon, on ground that Oregon statute, 
providing that a nonresident’s opera¬ 
tion of motor vehicle on Oregon high¬ 
ways is equivalent to appointment of 
secretary of state as his attorney 
for service of summons and processes 
growing out of any accident, applied 
only to nonresidents personally op¬ 
erating automobiles in Oregon. 

U.S.—Hartley v. Utah Const. Co., C.C. 
A.Ga., 106 F.2d 963. 

13. U.S.—Bard v. Bemidji Bottle Gas 
Co., D.C.Minn., 23 F.R.D. 299. 

14. U.S.—Bard v. Bemidji Bottle Gas 
Co., supra. 

15. U.S.—Terry Carpenter, Limited 
V. Ideal Cement Co., D.C.Neb., 117 
P.Supp. 441—^Dam v. General Elec. 
Co., D.C.Wash., Ill P.Supp. 342— 
Amtorg Trading Corporation v. 
Standard Oil Co. of California, D.C. 
N.Y., 47 P.Supp. 466. 
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Isbrandtsen Co. v. National Ma¬ 
rine Engineers* Beneficial Ass’n, D. 

C. N.Y., 9 F.R.D. 641. 

Separate activities 

Where subsidiary of Illinois corpo¬ 
ration conducted sales activities in 
Wisconsin completely separate, and 
was a distinct organization, from the 
Illinois corporation, maintained Its 
own books, records, and bank ac¬ 
counts, and held its own corporate 
meetings, filed its own tax returns 
and had its own board of directors, 
even though many of its officers and 
directors were also officers and direc¬ 
tors of Illinois corporation, jurisdic¬ 
tion of federal district court in Wis¬ 
consin could not be obtained over 
Illinois corporation by service of 
process on salesmen of subsidiary. 
U.S.—^Ludwig v. General Binding 
Corp., D.C.Wis., 21 P.R.D. 178. 

16. U.S.—^Landaas v. Canister Co., 

D. C.N.Y., 69 P.Supp. 835. 

Stetson China Co. v. D. C. An¬ 
drews & Co. of Ill., D.C.I11., 9 P.R.D. 
135. 

Dioense 

Defendant Delaware corporation not 
licensed to do business in New York 
and having no offices, employees, or 
physical assets in New York was 
not present in, or doing business in, 
New York for purpose of service of 
summons and complaint In diversity 
suit by virtue of agreement licens¬ 
ing New York corporation to use 
Delaware corporation’s trade name 
followed by word “licensee,” and pro¬ 
viding for payment to Delaware cor¬ 
poration of specified fees on number 
of automobiles owned and serviced 
by licensee and rented to licensee’s 
customers, and requiring Delaware 
corporation to do little more than 
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a subsidiary located in the state may be insufficient 
to render the parent company present and doing 
business in the state, and hence amenable to 

process.17 

The general rule that a parent corporation is not 
subject to service of process through service on an 
agent of a subsidiary corporation within the state is 
subject, however, to exceptions,^8 and in some cir¬ 
cumstances, a parent company may be regarded 
as doing business in a state through a subsidiary 
corporation so as to justify service of process with¬ 
in the state.19 For service upon a subsidiary to be 
regarded, in legal effect, as service on the parent 
corporation, there must be a showing of something 


more than complete control and direction of the 
subsidiary by the parent; and absolute domination, 
through capital stock ownership and its incidents, 
is not alone sufficient, even though the subsidiary 
is the instrumentality employed by the parent for the 
transaction of the latter’s business vrithin the state 

of forum.20 

Service of process upon a parent corporation does 
not constitute valid service on a wholly-owned 
foreign subsidiary corporation which was not doing 
business in the state, had none of the identifying 
earmarks generally relied upon in an attempt to 
prove corporate presence, and the parent corpora¬ 
tion was not the general agent of the subsidiary.^i 


supply forms and give other modes 
of cooperation to licensee. 

U.S.—Lopinsky v. Hertz Drive-Ur- 
Self System, D.C.N.T.. 11 F.R.D. 
653, affirmed, C.A., 194 F.2d 422. 

17. U.S.—^American Fire Prevention 
Bureau v. Automatic Sprinkler Co. 
of America, D.C.N.T., 42 F.Supp. 
220 . 

Ludwig V. General Binding Corp., 
D.C.Wis.. 21 F.R.D. 178. 

Control and doiulnatiozi 

( 1 ) Element of control and com¬ 
plete domination by parent foreign 
corporation of subsidiary corpora¬ 
tion, which sold automobiles manu¬ 
factured by parent, would not make 
the subsidiary the agent of the par¬ 
ent for service of process on parent 
in state where parent was not doing 
business. 

U.S.—^Hudson Minneapolis, Inc. v. 
Hudson Motor Car Co., D.C.Minn., 
124 F.Supp. 720. 

(2) A foreign corporation, which 
acquired the capital stock of a Ne¬ 
braska corporation and thereafter di¬ 
rected its policies through officers 
and employees of Nebraska corpora¬ 
tion and leased machinery to it, but 
preserved intact and in good faith 
its separate corporate Identity, was 
not engaged in “doing business" in 
Nebraska, and attempted service of 
process on such corporation by serv¬ 
ice on Its president while in the state 
was Invalid, and the action must be 
dismissed. 

U.S.—^Nagl V. Northam Warren Corp., 
D.C.Neb., 8 F.R.D. 130. 

X^ependent activities 

(1) Where subsidiary corporation 
had independent headquarters in 
Minnesota for contracting with local 
dealers for delivery of automobiles 
and parts manufactured by parent, 
which was a Michigan corporation, 
and subsidiary had independent bank 
accounts, books of record, employees, 
income ta:c reports, and financial 
statements, there was not such a 


merger of corporate identities as to 
justify finding that parent was do¬ 
ing business in Minnesota, and there¬ 
fore service on assistant zone man¬ 
ager of subsidiary in Minnesota was 
insufficient to constitute service on 
parent. 

U.S.—Bergholt v. Hudson Motor Car 
Co., D.C.Minn., 124 F.Supp. 716. 

(2) Maintenance of separate books, 
separate corporate records, separate 
directors and meetings were of para¬ 
mount importance in determining 
that separate corporate existence and 
identity of Wisconsin subsidiary was 
successfully maintained and that par¬ 
ent Illinois corporation was not do¬ 
ing business in Wisconsin and that 
service of process on subsidiary did 
not constitute service on corpora¬ 
tion. 

U.S.—^Ludwig V. General Binding 
Corp., D.C.W1S., 21 F.R.D. 178. 

(3) A New York holding company 
was held not “present" in Northern 
District of Oklahoma because sub¬ 
sidiaries transacted business in such 
district, and hence was not amenable 
to process in suit in that district 
where separate entities of holding 
company and subsidiary corporations 
had been scrupulously maintained 
and real and substantial separation 
existed between them. 

U.S.“-Wllhelm v. Consolidated Oil 

Corporation, C.C.A.Okl., 84 F.2d 739. 

18. U.S.—^Dam v. General Elec. Co., 
D.aWash., Ill F.SUPP. 342. 

19. U.S.—^U. S. V. Buffalo Weaving 

& Belting Co., D.C.N.T., 165 F.Supp. 
464—^Rayco Mfg. Co. v. Chicopee 
Mfg. Corp., D.C.N.T., 148 F.Supp. 
588—^U. S. V. Imperial Chemical 
Industries, D.C.N.Y., 100 F.Supp. 
504, opinion supplemented 105 F. 
Supp. 215. j 

Begnlar place of baslxiess 
A foreign corporation maintaining 
a regular and established place of 
business in the district through its 
subsidiaries was held doing business 
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there so as to be amenable to service 
of process. 

U.S.—Gray v. Eastman Kodak Co., 
D C.Pa, 53 F.2d 864. 

XTse of name 

(1) Where it appeared that, prior 
to June 1, 1937, foreign corporation 
sold its product directly to Pennsyl¬ 
vania liquor control board, that on 
or about that date It notified board 
that thereafter its product should be 
purchased from its exclusive repre¬ 
sentative, that the representative 
was a wholly owned subsidiary, that 
subsidiary maintained offices in 
Pennsylvania, that foreign corpora¬ 
tion maintained on doors of such of¬ 
fices its trade insignia and its name, 
that its name was listed on direc¬ 
tories of office buildings and in tele¬ 
phone directories, and that the for¬ 
eign corporation did extensive adver¬ 
tising in state, the foreign corpora¬ 
tion was “doing business in state" of 
Pennsylvania and was subject to 
process of federal district court for 
Eastern District of Pennsylvania. 
U.S.—^Alexander Young Distilling Co. 

V. National Distillers Products Cor^ 
poration, D.C.Pa., 33 F.Supp. 334. 

(2) Where nonresident holding 
company owned stock of Pennsylva¬ 
nia company and thirty-three other 
subsidiaries, and business of holding 
company and subsidiaries was trans¬ 
acted at same address in New York 
City under name of “Postal Tele¬ 
graph," officers of all companies 
were substantially the same and hold¬ 
ing company made loans to subsidi¬ 
aries, and Pennsylvania subsidiary's 
business was advertised as “Postal 
Telegraph," service made upon em¬ 
ployee of Pennsylvania subsidiary 
was service made on a representative 
of holding company. 

U.S.—Blum V. Postal Telegraph, D.C. 
Pa., 54 F.Supp. 898. 

20. U.S.—Dam v. General Elec. Co., 
D.C.Wash., Ill F.Supp. 342. 

21- U.S.—^Matrozos v. Gulf Oil Cor¬ 
poration, D.C.N.Y., 54 F.Supp. 714, 
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§ 220. —- Service outside District or State 
of Suit 

Generally a foreign corporation may not be served 
with process in a state other than that in which the 
district of suit is iocated. 

The general rule discussed supra § 207, that un¬ 
less authorized by statute, the process of a federal 
district court may not run or be served outside the 
territorial limits of such court applies in actions 
against foreign corporations,22 so that such cor¬ 
porations may not be served in a state other than 
that in which the district of suit is located but 
in instances authorized by federal statute, process 
may be served beyond the district or state of suit so 
as to obtain personal jurisdiction of the defendant 
corporation.24 

The Federal Rules of Civil Procedure, Rule 4 (f), 
28 U.S.C.A,, providing that all process may be 
served an 3 rw'here within the territorial limits of the 
state in which the district court is held applies in 
suits against a foreign corporation having an agent 
to receive service of process resident in a district 
within the state other than that in which the suit 
is brought, and the agent may be served wherever 
he might be found within the state.25 Apart from 
this Rule, service on a statutory agent of a foreign 
corporation has been held sufficient, even though 
occurring beyond the territorial limits of the dis¬ 
trict, on the theory that it is equivalent to service 
by consent of the corporation.26 It has also been 
held that, where a foreign corporation is absent 


from the district of suit but present in another 
federal district located within the same state, and a 
federal statute permits process to run beyond the 
district of suit as, for example, where there are 
several defendants residing in different districts of 
a state, a duplicate writ may properly be issued to 
the marshal of such other district.27 

Earlier decisions held that a federal court had no 
right to send its process beyond the territorial limits 
of the district, although within the same state,22 
and that service in another district within the same 
state does not confer jurisdiction,29 notwithstand¬ 
ing service is made on a statutory agent,20 or a 
codefendant was properly served within the dis- 
trict^i 

Substituted service. Under Rule 4 (e) authoriz¬ 
ing substituted service on a nonresident defendant, 
in cases permitted by federal statute, rule or court 
order, the court may not order service of summons 
on a foreign corporation by lodging a copy of the 
summons with the court clerk for transmittal to the 
corporation, where service in this manner is not 
authorized by federal statute.22 However, under 
a federal statute authorizing substituted service in 
proceedings involving a claim to property, discussed 
generally supra § 210, substituted service on a for¬ 
eign corporation may be proper.82 

§ 221. Foreign Partnerships and Associations 

Process Is served on a foreign partnership or asso¬ 
ciation present within a state by delivering a copy of the 


22. Service uot antliorized 
Statute authorizing suit against 

railroad company to enforce order of 
Interstate Commerce Commission In 
district in which complainant resides 
does not authorize service of process 
beyond such district. 

U.S.—^FUrmers Union Supply Co. v. 
Colorado & Southern Ry. Co., D.C, 
Tex., 25 F.Supp. 923. 

23. U.S,—Schwartz v. Bowman, D.C. 
N.T., 156 F.Supp. 361, appeal dis¬ 
missed, C.A., 264 F.2d 195—Konce- 
wicz V. Bast Liverpool City Hos¬ 
pital, D.C.Pa,, 31 F.Supp. 122. 

Ellsworth Trust Co. v. Parra- 
more, Fla., 108 F. 906, 48 C.C.A. 
132. 

Webb V. U. S., D.C.Pa., 21 F.R.D. 
261—^Juszczak v. Huber Mfg. Co., 
D.C.N.T.. 13 F.R.D. 434—Wallach 
V. Schumacher, D.C.N.Y,, 11 F.R.D. 
o41. 

24. U.S.—Goldlawr, Inc. v. Shubert, 
D.C.Pa.. 169 F.SUPP. 677—Nalfeh 
V. Ronson Art Metal Works, D.C. 
Okl., Ill F.Supp. 491—^ITewmark v. 
Abeel, D.C.N.Y., 102 F.Supp. 993— 
Abrams v. Bendix Home Appliances, 
D.C.N.Y., 92 F.Supp. 633—U. S. v. 


Gerber, D.C.Pa., 86 F.Supp. 176— 
Stella V. Kaiser, D.C.N.Y., 82 F. 
Supp. 801—Saltzman v. Birrell, D. 
C.N,Y., 78 F.Supp. 778. 

25. U.S.—^Mississippi Pub. Corp. v. 
Murphree, Miss., 66 S.Ct. 242, 326 
U.S. 438, 90 L.Ed. 185. 

Gilbert v. Gulf Oil Corp., C.C.A 
KY., 153 F.2d 883, 170 A.L.R. 319, 
reversed on other grroimds 67 S.Ct. 
839, 330 U.S. 601, 91 L.Ed. 1066. 

Prior to adjndloatlon. by supreme 
court, It was held that Rule 4 (f) did 
not change prior Rule that a federal 
court has no power to send process 
outside district of suit in absence 
of statutory authority therefor. 

U.S.—Richard v. Franklin Coimty 
Distilling Co., D.C.Ky., 38 F.Supp. 
513. 

26. U.S.—Wefel v. W. P. Brown & 
Son Lumber Co., D.C.Ala., 68 F.2d 
667—^Massachusetts Bonding & In¬ 
surance Co. V. Concrete Steel Bridge 
Co., C.C.AW.Va., 37 F.2d 695. 

Williams v. James, D.C.La., 34 F. 
Supp. 61—Canrlght v. General Fi¬ 
nance Corporation, D.C.I11., 33 F. 
Supp. 241. i 


27 . U.S.—Sonken-Galamba Corpora^- 
tion V. Atchison, T. & S. F. Ry. Co., 
D.C.Tex., 29 F.Supp. 796. 

28. U.S.—^Herrlage v. Texas & P. 
Ry. Co., D.C.La., 11 F.2d 671. 

29 . U.S.—^Boykin v. Hope Produc¬ 
tion Co., D.C.La., 68 F.2d 1041— 
Creager v. P. F. Collier & Son Co., 
D.C.Tex., 36 F.2d 781. 

Adair v. Employers* Reinsurance 
Corporation, D.C.Tex., 10 F.Supp. 
725. 

30. U.S.—Junk V. R. J. Reynolds To¬ 
bacco Co., D.C.Va., 24 F.Supp. 716. 

J. E. Petty & Co. v. Dock Con¬ 
tractor Co., D.C.Pa., 283 F. 838, af¬ 
firmed, C.C.A., 283 F. 341—^Lukose- 
wlcz V, Philadelphia & Reading 
Coal & Iron Co., D.C.N.Y., 232 F. 
292. 

31. U.S.—^Richard v. Franklin Coun¬ 
ty Distilling Co., D.C.Ky., 38 F. 
Supp. 513. 

32. U.S.—Territory of Alaska v. 
American Can Co., D.C.Alaska, 117 
F.Supp. 819. 

33. U.S.—Territory of Alaska v. 
American Can Co., supra. 
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summons and complaint to a managing op general agent, 
or to any other agent authorized by appointment or by 
law to receive service of process. 

A partnership or association must be present and 
doing business within a state in order for it to be 
amenable to process of a federal court therein 
and process must be served on such an entity in ac¬ 
cordance with Federal Rules of Civil Procedure, 
Rule 4 (d) (3), 28 U.S.C.A., by delivering a copy 
of the summons and complaint to a managing or 
general agent, or to any other agent authorized by 
appointment or by law to receive service of proc- 

ess.35 

A foreign partnership’s activities in a state, 
through an agent or representative, may, however, 
constitute the doing of business therein,36 and 
where the partnership is so present, service of 
process on the copartners may be made through an 
authorized agent or representative.^^ So, also, 
service on a general partner in one state is effective 
to confer jurisdiction on the court as to a partner¬ 


ship of another state of which the general partner 
was a member.38 Service on a statutory agent is 
limited to cases provided by the statute.^® However, 
nonresident partners of a partnership of another 
state doing business through a branch or agency 
in the state may not be held subject to the jurisdic¬ 
tion of the federal court in an action in personam 
against the partnership as an entity under state stat¬ 
ute and against the partners individually, by sub¬ 
stituted service, or unless personal service was had 
on them.'^o 

Process served upon an association at its office in 
a state outside the state of suit is insufficient to give 
the court jurisdiction of such association.*^i How¬ 
ever, service of process may properly be made on 
a voluntary unincorporated association and labor 
union, having its principal office and place of busi¬ 
ness in another state, by service on its duly elected 
officer who maintains his office and place of busi¬ 
ness in the state of suit, where such officer is a 
person whose character in relation to the union is 


34. U.S.—^Kaffenberger v. Kremer, 
D.C.Pa., 63 F.Supp. 924. 

What ooxLstltiites doing business 

(1) Mere fact that members of 
partnership maintain office within an¬ 
other federal district than that of 
their residence and partnership’s 
domicile does not necessarily estab¬ 
lish doing of business by them in 
such other district for purpose of 
service therein of process of courts 
thereof on them, but maintenance of 
such office must be for purpose of ac¬ 
complishing matters constituting in 
themselves doing of business in dis¬ 
trict to render them amenable to such 
service. 

U.S,—^Kaffenberger v. Eremer, supra. 

(2) Advertising, promotion, and 
good will operations within Jurisdic¬ 
tion do not constitute doing business 
therein for purpose of service of 
process of courts thereof. 

U.S.—^KafiCenberger v. Kremer, supra. 

(3) Even direct solicitation of 
business or advertising in federal dis¬ 
trict in interests of nonresident mem¬ 
bers of foreign partnership is insuffi¬ 
cient to constitute doing of business 
therein for purpose of service In dis¬ 
trict of process of courts thereof on 
such members. 

U.S.—^KafCenberger v. Kremer, supra. 

35. U.S.—^Boston Medical Supply Co. 
V. Lea & Feblger, O.AMass., 195 
P.2d 863. 

38. U.S.—Geiss-America v. Fraser, 
D.C.N.T., 21 F.R.D. 820. 

37. U.S.—Geiss-America v. Fraser, 
supra. 

BEanager 

(1) Where defendant, an Illinois 
partnership, maintained office in Ues 

S6A C.J.S.—21 


Moines, Iowa, service of process in 
action in personam on manager of 
partnership office in Iowa in manner 
prescribed by Federal Rules was suf¬ 
ficient to bring partnership under Ju¬ 
risdiction of federal district court for 
Southern District of Iowa, and to 
reauire partnership to answer. 

U.S.—Western Mut. Fire Ins. Co. v. 

Lamson Bros. & Co., D.C.Iowa, 42 

F.Supp, 1007. 

<2) Changes in personnel of part¬ 
nership did not affect validity of 
service of process on manager of 
agency or office of partnership in 
state on theory that state statute re¬ 
quired service on partnership in ex¬ 
istence when cause of action arose, 
where statute included not only ac¬ 
tions growing out of business of 
agency, but also actions connected 
with business thereof. 

U.S.—Western Mut. Fire Ins. Co. v. 

Lamson Bros. & Co., supra. 

(3) In action for death of plain¬ 
tiff’s father and mother in accident in 
Texas involving automobile belong¬ 
ing to partners residing in Illinois, 
service on manager of partners’ Tex¬ 
as office was binding on partners un¬ 
der Texas statute authorizing service 
on agent employed in Texas office of 
nonresident partners in actions con¬ 
nected with partnership business, 
where complaint alleged that driver 
of partners’ automobile was on a 
mission for partners. 

U.S.—Doggett V. Peek, D.C.Tex., 82 F. 

Supp. 889. 

Dispatcher 

Where copartners who were Iowa 
citizens and who operated interstate 
motor freight business between Iowa 
and Illinois failed to designate per- 
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son on whom process could be served 
in Illinois as required by Motor Car¬ 
rier Act, and Illinois law required 
service on all partners and made no 
provision for substituted service on a 
partnership, copartners sued in fed¬ 
eral district court in Illinois for al¬ 
leged breach of contract affecting in¬ 
terstate transportation of freight 
could be served by service of sum¬ 
mons in Illinois on dispatcher whose 
activities In connection with copart¬ 
ners* business were such as to classi¬ 
fy dispatcher as a person with suffi¬ 
cient authority to receive process on 
behalf of copartners. 

U.S.—Gerut v. Poe, D.C.I11., 11 F.RD. 
281. 

38. U.S.—^Lehman v. Napier, D.C. 
Iowa, 101 F.Supp. SIS. 

39. U.S.—Western Mut. Fire Ins. Co. 
V. Lamson Bros. & Co., D.C.Iowa, 
42 F.Supp. 1007. 

Xhsnraaoe commissioner 

In action against Illinois partner¬ 
ship, service of process on Insurance 
commissioner of state of Iowa was 
Ineffective to gdve Jurisdiction to fed¬ 
eral district court of southern dis¬ 
trict of Iowa, where i>artnershlp’s 
consent to such service under state 
law was limited to suits growing out 
of violations of Iowa Securities Law. 
U.S.—Western Mut. Fire Ins. Co. v. 
Lamson Bros. & Co., supra. 

40. U.S.—Western Mut. Fire Ins. Co. 
V. Lamson Bros. & Co., supra. 

41. U.S.—Elizabeth Hospital, Inc. v. 
Richardson, D.CAxk., 167 F.Supp. 
166. 

Daily Review Corp. v. Interna¬ 
tional Typographical Union, D.C. 
N.T., 9 P.RJ>. 296. 
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such that it may be reasonably expected that he 
will give notice of suit to the union>2 Service of 
process on an officer of a local union within a state 
does not give the court jurisdiction of a national 
or international union having a principal office in 

5. Return and 

§ 222. In General 

The return and proof of service must be In accord¬ 
ance with the statutes and rules of court, and the return 
in general must show on its face the facts essential to 
the validity of the service. 

Under Federal Rules of Civil Procedure, Rule 4 
(g), 28 U.S.C.A., the person serving the process 
must make proof of service to the court promptly 
and, in any event, during the time in which the 
person served must respond to the process.'^^ How¬ 
ever, it is also provided that failure to make proof 


another state, in the absence of clear proof that 
the officer was an authorized agent or officer of the 
parent union or that the local union was an au¬ 
thorized representative of the parent union within 

the state.^3 

^ROOF OF Service 

of service does not affect the validity of the serv¬ 
ice.^ ^ In general the certificate or proof of service 
must show the facts establishing a service in con¬ 
formity with the Rules.'^fi Amendment of a defec¬ 
tive return of service is considered infra § 232. 

Service on foreign corporation. Where service 
is on a foreign corporation, the return should show 
service in accordance with Federal Rules of Civil 
Procedure, Rule 4 (d).^"^ The fact of designation 
by a foreign corporation of a statutory agent for ac- 


42. U.S.—Allain v. National R. Ad¬ 
justment Bd., Third Division, D.C. 
Ill., 120 P.Supp. 453, affirmed, CA.., 
212 F.2d 32. 

43. U.S.—^Dally Review Corp. v. In¬ 
ternational Typographical Union, 
D.C.N.Y., 9 F.R.D. 296. 

Autonomous entity 
Where charter of local union pro¬ 
vided that all assets acquired by a 
subordinate association were held by 
association in its own name and 
right, and charter permitted subordi¬ 
nate association to have its own offi¬ 
cers, separate and distinct from those 
of national association, and provided 
that all members of national associa¬ 
tion registered or employed within 
territory of any subordinate associa¬ 
tion should transfer their member¬ 
ship to subordinate association, local 
union was an autonomous entity and 
service of process on subordinate as¬ 
sociation was not valid service on 
national association. 

U.S.—^Isbrandtsen Co. v. National Ma¬ 
rine Engineers' Beneficial Ass'n, D. 

C. N.T., 9 F.R.D. 641. 

44. Return and proof of service of 
process generally: 

Civil process see Process §S 90- 
106. 

In equity see Equity § 176. 

45. U.S.—Bucholz v. Hutton, D.C. 
Mont., 163 F.Supp. 62—Hale v. 
Morgan Packing Co., D.C.Ill., 91 F. 
Supp, 11—^Kertes MJg. Corp. v. 
Speldel Corp., D.C.N.T., 93 F.Supp. 
483—^Peeples v. Ramspacher, D.C. 
S.C., 29 P.SUPP. 632. 

Szabo V. Heeshln Motor Exp. Co., 

D. C.Ohio, 10 F.R,D. 276. 

Conflict with state laws 

Rule 4 (g) does not conflict with 
provisions of a statute providing for 
service of process against nonresi¬ 
dent motorists by service on state 
officer. 


U.S.—Peeples v. Ramspacher, D.C.S. 

C., 29 F.Supp. 632. 

Summons not returned 

In suit against a foreigrn corpora¬ 
tion which surrendered its certificate 
to do business in Illinois, fact that 
summons Issued to sheriff of county 
where action was begun was never 
returned, did not defeat jurisdiction 
of district court where service was 
had upon corporation by service of 
process on the Secretary of State as 
authorized by Illinois statutes. 

U.S.—Gargac v. Smith-Rowland Co., 
C.A.I11., 170 P.2d 177. 

Prior law 

(1) At common law return was es¬ 
sential part of record and was evi¬ 
dence of fact of service without 
which no further proceedings depend¬ 
ing on validity of service could be 
had. 

U.S.—^Woodworkers Tool Works v. 
Byrne, C.A.Cal., 191 P.2d 667. 

(2) It has also been held, however, 
that the provision of the Federal 
Rules of Civil Procedure that failure 
to make proof of service does not af¬ 
fect the validity of service is merely 
a restatement of the recognized Rule 
existing prior to the effectiveness of 
the Federal Rule. 

U.S.—^Peeples v. Ramspacher, supra. 

46. U.S.—Scheerger v. Wiencek, D. 
C.N.T., 34 P.Supp. 806—U. S. to 
Use of American Tar Products Co. 
V. Severln, D.C.Pa„ 6 P.Supp. 764. 

Certlfloate held lusuflloleiit 

A marshal's certificate stating that 
on certain date the marshal received 
summons and complaint and there¬ 
after on a certain date he served 
named individual for his wife was 
Insufficient for failure to show where 
service was made and that the person 
served was one of suitable age and 
discretion. 


U.S.—Scheerger v. Wiencek, D.C.N.Y., 
34 P.Supp. 805. 

Affidavit of compllaxLoe 

Substituted service of process on a 
nonresident owner or operator of a 
motor vehicle under Montana stat¬ 
ute providing therefor, would not be 
set aside on ground that plaintiff's 
affidavit of compliance with statute 
providing for such service was not 
attached to sheriff's return when filed 
in view of fact that statute did not 
specifically require simultaneous fil¬ 
ing of the return and affidavit of 
compliance, and in view of fact affi¬ 
davit of compliance was filed within 
a reasonable period and could proper¬ 
ly be appended to the process and en¬ 
tered as a part of the return. 

U.S.—^Bucholz V. Hutton, D.C.Mont., 
153 F.Supp. 62. 

Evidence supported that 

service of process on railroad broth¬ 
erhood, which was inhabitant of 
Ohio, in injunction suit brought in 
United States District Court for Dis¬ 
trict of Columbia was legally perfect¬ 
ed, so that personal jurisdiction of 
brotherhood was established. 

U.S.—Graham v. Brotherhood of Lo¬ 
comotive Firemen and Enginemen, 
APP.D.C., 70 S.Ct 14, 338 U.S. 232, 
94 L.Ed. 22. 

47. U.S.—^Polhemus v. American 
Medical Ass'n, C.C.A.N.M., 146 P.2d 
367. 

Oonneotlon of person served with 
corporation 

(1) Connection of the person serv¬ 
ed with the corporation must be 
shown. 

U.S.—^Polhemus v. American Medical 
Ass'n, C.C.A.N.M., 146 F.2d 367. 

Williams v. Bruce's Juices, D.C. 
Ky., 36 F.Supp. 847. 

(2) Returns on service of writs of 
summons on foreign corporations 
through service on local manager of 
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ceptance of service of process may be showm by af¬ 
fidavit. 

Prior to the Federal Rules of Civil Procedure, 
under the Conformity Act the state law controlled 
as to the form, force, and effect of the marshal’s 
return.^^ 

§ 223. Conclusiveness 

A marshal’s return of service is prima facie correct, 
and its verity may be overcome only by strong and con¬ 
vincing evidence; but it is not conclusive. 

According to some decisions, the return of a 
marshal or other officer with respect to service of 


process is prima facie evidence of the facts stated 
therein,50 and it imports verity which can be over¬ 
come only by strong and convincing evidence ;51 
but such return is not conclusive as to the facts 
recited therein and may not prevail against positive 
evidence to the contrary.®^ It has also been held, 
however, that the return of the officer is conclusive 
as between the parties as to all matters as to which 
the return is evidence,^^ although this rule will be 
relaxed in certain cases where statutory jurisdiction 
of the court is directly involved and the effect of 
permitting a false return to stand would be to give 
the court jurisdiction over cases beyond the limi¬ 
tations of congressional authority.54 


agent of such corporations were In¬ 
sufficient to show that agency In fact 
existed, and such service was insuffi¬ 
cient to confer jurisdiction over the 
corporations. 

U.S.—Tiner v. Insulrock Corp., D.C. 

Ark., 120 F.Supp. 11. 

(3) Return of service of summons 
on foreign corporation In Kentucky 
by service on Its managing agent 
should give full name of the parties 
served, what position he held with 
corporation, and if he is not the pres¬ 
ident that none of the superior offi¬ 
cers specified in state statute for 
service of process was available. 

U.S.—^Williams v. Bruce’s Juices, su¬ 
pra. 

(4) However, in a case controlled 
by the Practice Conformity Act it 
was held that an officer’s return 
showing service of writ on the agent 
of the foreign corporation was suffi¬ 
cient to bring defendant into court 
although it contained no statement 
as to the alleged agency. 

U.S.—Murphy v. Campbell Soup Co., 

D.C.Mass., 44 P.2d 214. 

(6) Marshal’s return, not show¬ 
ing that person served with process 
was agent of foreign corporation for 
service of process, held not aided by 
any presumption, as Jurisdictional 
facts must appear affirmatively. 

U.S.—Boultbee v. International Paper 

Co., Me., 229 P. 951, 144 C.C.A. 233. 

Vnavallablllty of superior officers 
Justifying service on managing agent 
must be shown. 

U.S.—^Williams v. Bruce’s Juices, D. 

C.Ky., 35 P.Supp. 847—^Fisher v. 

Canadian Pac. Ry. Co., D.C.N.Y., 

1 P.Supp. 236. 

Betum. held sufficient 

Uncontroverted affidavit that per¬ 
sons named In statute as subject to 
service of process in action against 
foreign corporation were outside dis¬ 
trict, and that no person on whom 
service could be made had been des¬ 
ignated by defendant railroad corpo¬ 
ration, was held to show propriety of 
service on its resident passenger and 
freight agents. 


U.S.—^Fisher v. Canadian Pac. Ry. 
Co., supra. 

Betum held insufficient 
Return of service of summons on 
foreign corporation in Kentucky by 
service on its managing agent should 
give full name of the person served, 
what position he held with corpora¬ 
tion, and if he was not the president 
that none of the superior officers 
specified in Kentucky statute for 
service of process was available and 
a return failing to comply with such 
requirements was subject to be 
quashed as insufficient. 

U.S.—^Williams v. Bruce’s Juices, D. 

C. Ky., 36 P.Supp. 847. 

48. U.S.—^Rlpperger v. A. C. Allyn & 
Co., C.C.A.N.T., 113 P.2d 332, cer¬ 
tiorari denied 61 S.Ct. 136, 311 U.S. 
695, 85 li.Ed. 450. 

49. U.S.—Buffalo Glass Co. v. Manu¬ 
facturers’ Glass Co., C.C.N.Y., 142 
P. 273—Joseph v. New Albany 
Steam Forge & Rolling Co., C.C. 
Ind., 53 P. 180. 

25 C.J. p 810 note 92. 

50. U.S.—^Lavlno v. Jamison, C.A. 
Cal., 230 P.2d 909. 

Service on general agent 
Where service in action against 
nonresidents was made on secretary 
of the commonwealth and also on an 
individual in Massachusetts, mar¬ 
shal’s return stating that the individ¬ 
ual was a general agent for defend¬ 
ants was prima facie correct and de¬ 
fendants who failed to rebut were 
not entitled to have service quashed. 
U.S.—^Publix Pood Market, Inc. v. 
Bitar, D.C.Mass., 156 P.Supp. 274. 

51. U.S.—^Hicklin v. Edwards, CA- 
Mo., 226 P.2d 410. 

U. S., for Use and Benefit of 
Jones Contracting Co. v. Skllken, 

D. aOhio, 63 P.Supp. 14. 

McCarthy v. Langston, D.C.Fla., 

23 F.R.D. 249—Halpert v. Apple¬ 
by, D.C.N.Y., 23 P.R.D. 5. 
Presumption overcome 

Where two individual defendants 
were not citizens of the state in 
which action was brought and were 
not personally served by marshal, 
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the presumption of regularity of 
marshal’s service was overturned and 
service on such defendants would be 
Quashed. 

U.S.—Gamlen Chemical Co. v. Dacar 
Chemical Products Co., D C.Pa., 67 
P.Supp. 574. 

52. U.S.—^McCarthy v. Langston, D. 

C. Pla., 23 P.RD. 249—Halpert v. 
Appleby, D.C.N.Y., 23 P.R,D. 5— 
Metropolitan Theatre Co. v. War¬ 
ner Bros. Pictures, D.C.N.Y., 16 P. 
R.D. 391. 

Service on corporation 
Marshal’s return of service of sum¬ 
mons on corporation showing that 
copy of summons had been handed 
to named individual “who was an offi¬ 
cer of the corporation” could not pre¬ 
vail against positive evidence that 
such individual was not an officer of 
the corporation and was not author¬ 
ized to accept service. 

U.S.—^Puett Electrical Starting Gate 
Corporation v. Thistle Down Co., 

D. aOhio, 2 P.R.D. 650. 

53. U.S.—Columbia Nat. Life Ins. 
Co. of Boston, Mass. v. Robbins, D. 
C.Pa., 22 P.Supp. 1. 

Following state law 

Under rules of district court for 
the Eastern District of Pennsylvania 
following the Pennsylvania law, mar¬ 
shal’s return process is conclusive 
and cannot be attacked as false in 
fact. 

U.S.—Goldlawr, Inc. v. Shubert, D.C. 

Pa., 169 P.Supp. 677. 

XtVkWfvl return 

Where return on service of com¬ 
plaint by United States marshal con¬ 
stituted on its face a lawful return, 
defendant could not contradict it and 
charge in effect that it was a false 
return, either by motion to quash 
service of complaint or by motion to 
dismiss complaint for lack of service 
under Federal Rule; defendant’s 
remedy being by action against the 
officer for false return. 

U.S.—Woods V. Zellers, D.CJ^a., 9 P. 
R.D. 6. 

54. U.S.—^Murphy v. Campbell Soup 
Co., D.C.Mas3., 44 F.2d 214. 
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§ 224. In General 

Defective service of process does not affect the pen¬ 
dency of an action commenced by the fiiing of the com- 
pialnt, but the federal district court has no Jurisdiction 
over the person of a defendant who was invalidly served 
and who is not before the court. 

Defective service of process does not affect the 
pendency of an action commenced by the filing of 
the complaint,S5 but the federal district court in one 
state has no jurisdiction over the person of a de¬ 
fendant who was invalidly served in another state 
and who is not before the court.56 Where the 
controlling statute provides that service under cir¬ 
cumstances applicable to the instant action may be 
made in the manner a judge or court may direct 
on satisfactory proof that the party aggrieved has 
been or will be unable with due diligence to make 
service by use of the ordinary methods therefor, 
in the absence of such proof, service by mailing of 
notice of petition must be held to be improper unless 
the defect is shown to work no prejudice.^? In an 
action to protect a claim on realty located within 
the division in which the federal district court was 
sitting, failure to serve certain defendants within 
the state could not affect plaintiff’s right to proceed 
against defendants who had been served within the 
state and who had appeared.5 8 

Cure by subsequent proceedings. Errors and de¬ 
fects in the process or service thereof may be cured 
by subsequent proceedings.^^ Thus, where a copy 
of the summons was served on a person not au¬ 
thorized to accept service, the defect with respect 


to the service is cured by service of additional copies 
on authorized persons.®® Where service was in¬ 
effectual because made on an unauthorized person, 
judgment against a nonresident defendant is void 
and of no effect, and the lapse of time will not 
cure the defect.®^ 

§ 225. Time for Objections 

Objections as to process or service should be made In 
apt time, but if neither defendant nor any of his agents 
were properly served, the question of sufficiency of service 
is open to examination beyond the time of answer. 

While an objection as to process or service there¬ 
of should be made in apt time,®^ if neither the 
defendant nor any of his agents were properly 
served, the question of sufficiency of service is one 
of due process, and is open to further examination 
even though beyond the time of answer.®® In the 
absence of entry of a judgment by default or the 
filing of a pleading by defendant, where process 
is improperly served outside the district defendant 
may move to quash and set aside a summons and 
service thereof after expiration of the period for 
appearance and answer under the provisions of the 
Federal Rules of Civil Procedure, Rule 12 (a), (b) 
and Rule 55, 28 U.S.C.A.®4 

§ 226. Waiver 

Objections to defects In process, service, or return 
thereof may be waived, but under the Federal Rules of 
Civil Procedure, such objections may be preserved as 
against the claim of waiver even though other matters 


Columbia Nat. Life Ins. Co. of 
Boston, Mass. v. Bobbins, D.C.Pa., 
22 P.Supp. 1. 

65. U.S.—C. J. Wieland & Son Dairy 
Products Co. V. Wickard, D.C.Wis., 
4 P.R.D. 260. 

66. U.S.—^McDaniel v. Drotmaji, D.C. 
Ky., 103 P.Supp. 648. 

67. U.S.—^Parr & Co. v. The Punta 
Alice, D.C.N.Y., 144 P.Supp. 839, 
affirmed, CA., 248 F.2d 342. 

No prejudice held to have resulted 
Where, although notice of petition 
in New York arbitration proceedings 
was defective because mailed to Flor¬ 
ida in absence of authorization by 
court to effect service In that man¬ 
ner, parties for whom notice was In¬ 
tended received timely notice and 
were given opportunity to prepare 
themselves for what followed, no 
prejudice resulted from form of noti¬ 
fication utilized, and service so ef¬ 
fected was valid and would not be 
vacated. 

U.S.—^Parr & Co. v. The Punta Alice, 
supra. 


68. U.S.—Valentine v. Powers, D.C. 
Neb., 85 P.Supp. 782, 

69. U.S,—Proctor v. Sagamore Big 
Game Club, D.C.Pa., 128 P.Supp. 
885. 

60. U.S,—Cahill V. St. Mary's Hospi¬ 
tal of Brooklyn, D.C.N.Y., 20 P.R.D. 
103. 

61- D.C,—Schwarz v. Thomas, 228 
P.2d 806, 96 U.S.APP.D.C. 366. 

62. U.S.—^Port Wayne Corrugated 
Paper Co. v. Anchor Hocking Glass 
Corporation, D.C.Pa., 81 P.Supp. 
403. 

D.C.—Schwarz v. Thomas, 222 P.2d 
306, 96 U.S.APP.D.C. 365. 

Motion not unduly delayed 
Where summons in suit brought In 
a district court of one state against 
a nonresident individually and as ad¬ 
ministratrix acting under authority 
of county court of such state was 
served on county court clerk on April 
16, requiring admlnlstatrix to an¬ 
swer on fourth Monday of Septem¬ 
ber, motions filed in district court on 
May 16, by administratrix, Individu¬ 

324 


ally and in representative capacity, 
to dismiss suit on ground that she 
was citizen and resident of another 
state, were not unduly delayed, so 
as to render motion to dismiss un¬ 
timely. 

U.S.—^Doyle V. Lorlng, C.C.A.Tenn., 
107 P.2d 387, certiorari denied 60 
S.Ct. 808, 809 U.S. 686, 84 L.Ed. 
1029. 

63. U.S.—Woodworkers Tool Works 
V. Byrne, C.A.Cal., 191 P.2d 667. 

In re Elzen Purs, D.C.Pa., 10 P. 
R.D. 137. 

Three years after purported service 
Filing, three weeks after defend¬ 
ant learned of default judgment 
against him, of motion to quash serv¬ 
ice of process, was timely, even 
though not filed until three years aft¬ 
er purported service. 

D.C.—^Williams v. Capital Transit 
Co., 216 P.2d 487, 94 U.S.App.D.C. 
221 . 

64. U.S.—^Eoncewlcz v. Bast Liver¬ 
pool City Hospital, D.C.Pa., 81 F. 
Supp. 122. 
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have been Joined with motions directed toward Irregulari¬ 
ties or defects in process or service. 

Defendant may waive defects in the process or 
service thereof,65 as by filing an answer,66 or volun¬ 
tarily conducting a defense to the action,6^ or by 
unreasonable inaction for over a year after entry of 
judgment against him;68 and defects in the sum¬ 
mons or its service may be cured by a general ap- 
pearance,68 However, under Federal Rules of Civil 
Procedure, Rule 12, 28 U.S.C.A., it has been held 
that an objection to the sufficiency of the service 
of process in a motion to quash return of summons 
is not waived by the acceptance of the summons,'^^^ 
or acknowledgment of service'll by defendant’s gen¬ 
eral appearance,'^2 by a special appearance in state 
court, prior to removal, merely for the purpose of 
setting aside the process and raising a jurisdic¬ 
tional question,or by a mere informal agreement 
of counsel granting an indefinite extension of time 


within which to file answer and postponement of 
hearing by consent of counsel does not preclude a 
defendant from subsequently raising the question 
of validity of service based on alleged improper 
service outside the district J5 

Furthermore, under the Rule in question, an ob¬ 
jection to the sufficiency of the service of process in 
a motion to quash return of summons is not waived 
by pleading defenses to the merits vdth the objec¬ 
tions to the service,*^6 by setting up alternative 
grounds seeking affirmative relief,or by the fil¬ 
ing simultaneously with the motion to quash of an¬ 
other motion for a more particular statement,or 
a motion to dismiss the complaint and the com¬ 
bining of a motion to dismiss for lack of service 
with another motion to dismiss because of lack of 
jurisdiction of the subject matter was held not a 
waiver of the objection to service.^o 


65. U.S.—Jackson v. Helser, C.C.A. 
CaL, 111 F.2d 810. 

Noel V. St. Johnsbury Trucking 
Co., D.C.Conn., 147 F.Supp. 432. 
Stockholder’s demand 

In action to recover on account of 
corporation’s neglect or refusal to 
comply with statute requiring cor¬ 
poration to deliver financial state¬ 
ment to stockholder on demand, cor¬ 
poration which served an answer on 
the merits thereby waived Its right 
to object to manner of service on it 
of stockholder’s demand for state¬ 
ment. 

U.S.—^Demell v. Steel Partitions, Inc., 
D.C.N.Y., 106 F.Supp. 87, 
m absence of motion attacking 
service of process on secretary of 
state, trial court would not be put in 
error for proceeding with trial of is¬ 
sues after being put on notice that 
proof of summons served on secre¬ 
tary of state had allegedly never been 
served on defendant. 

U.S.—^Aerial Agr. Service of Mont. v. 
Richard, CJLMiss., 264 F.2d 841. 

66. U.S.—^Harlan v. Sparks, C.C.A,N. 
M., 126 F.2d 602. 

Mason v. Royal Indemnity Co., D. 
C.Ga., 86 F.Supp. 477, afihmaed, C. 
CA.., 123 F.2d 836. 

Attorney General 

In action brought in southern dis¬ 
trict of California by Mexican citi¬ 
zens and nationals who had entered 
as temporary visitors, for suspension 
of deportation pursuant to statute 
giving Attorney General discretion to 
grant suspension. Attorney General, 
by Joining district director of immi¬ 
gration in making answer and re¬ 
turn to Mexicans’ petition for habeas 
corpus, made general appearance and 
thereby waived fact that service 
could not be made on hiin in such 
district. 


U.S.—^Avila-Contreras v. McGranery, 
D.aCal., 112 F.Supp. 264. 

67. U.S.—Ocean Accident & Guaran¬ 
tee Corporation v. Felgemaker, C. 
C.A.Ohio, 143 P.2d 950. 

68. D.C.—Schwarz v. Thomas, 222 F. 
2d 305, 95 U.S.APP.D.C. 365. 

69. U.S.—^Ziegler v. Akin, C.A.Kan., 
261 F.2d 88. 

70. D.C.—Christensson v. Hogdal, 
199 P.2d 402, 91 U.S.App.D.C. 261. 

71. U.S.—^International Union of 
Mine, Mill and Smelter W^orkers v. 
Tennessee Copper Co., D.C.Tenn., 
31 F.Supp. 1016. 

Objection, with respect to place of 
service 

The acknowledgment of service of 
summons by nonresident defendants 
did not waive right to raise ques¬ 
tion of want of proper service on 
ground that service was had outside 
the district and in other states. 

U.S.—International Union of Mine, 
Mill and Smelter Workers v. Ten¬ 
nessee Copper Co., supra. 

72. U.S.—Devine v. Griffenhagen, D. 
C.Conn., 31 F.Supp. 624. 

73. U.S.—^Pioneer Utilities Corpora¬ 
tion V. Scott-Newcomb, Inc., D.C. 
N.T., 26 F.Supp. 616. 

Estoppel 

A special appearance in the case 
for the purpose of removal does not 
estop defendant from filing a plea to 
the jurisdiction and motion to quash, 
nor does such plea and motion of it¬ 
self operate as an estoppel. 

U.S.—Solis for Use and Benefit of 
Ducio V. Bailey, D,C,Tex., 139 F. 
Supp. 842. 

Amenability to process 

That defendant, before answer, 
caused removal of an action from the 
state court to a federal court did not 


constitute a waiver of defendant’s 
rights with respect to whether de¬ 
fendant was amenable to process of 
state courts. 

U.S.—^Zoller v. Smith, Devin & Har¬ 
ris, D.C.N.T., 30 F.Supp. 435. 

74. U.S.—^Preferred Risk Mut. Ins. 

Co. V. House, D.C.MO., 14 F.R.D. 39. 

76. U.S.—International Union of 
Mine, Mill and Smelter Workers v. 
Tennessee Copper Co., D.C.Tenn., 
31 F.Supp. 1016. 

76. U.S.—^Thomas v. Thomsus, D.C. 
La., 66 F.Supp. 749, reversed on 
other grounds, C.CA.., 165 F.2d 332. 

Schaefer v. Hesslnger, D.C.Conn., 
16 F.R.D. 686. 

77. U.S.—^Investors Royalty Co. v. 
Market Trend Survey, C.A.Okl., 206 
F.2d 108, 39 A.L.R.2d 1260, certio¬ 
rari denied 74 S.Ct. 239, 346 U.S. 
909, 98 D.Ed. 406, rehearing denied 
74 S.Ct. 876, 346 U.S. 940, 98 L.Ed. 
427. 

78. U.S.—^Devine v. Griffenhagen, D. 
C.Conn., 31 F.Supp. 624. 

79. U.S.—^Merrlmac Hat Corp. v. 
Crown Overall Mfg. Co., C.A.N.T., 
186 F.2d 506. 

United Office and Professional 
Workers of America v. Smiley, D. 
C.Pa., 76 F.Supp. 695. 

Eaok of jurisdlctloiial amoiuit 

In action by employee against for¬ 
eign corporation for accounting for 
money alleged to be owing for serv¬ 
ices rendered, corporation’s motion to 
dismiss complaint on ground of lack 
of jurisdictional amount was not 
waiver of objections to service of 
process and jurisdiction over its per¬ 
son. 

U.S.—Bonesteel v. Steelco Stainless 
Steel, D.aOhlo, 97 F.Supp. 986. 

80. U.S.—Klein v. Hines, D.C.I1L. 1 
F.RJ5. 649. 
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The joinder of a motion to dismiss for insuffi- I motion addressed to the merits was treated as con- 


ciency of process with a motion to dismiss for fail¬ 
ure to state a claim on which relief can be granted 
has, however, been held to result in a waiver of the 
objection to process.®^ 

A manufacturer does not surrender his privilege 
with respect to service of process by informing a 
prospective customer that the manufacturer was 
exclusively represented by a named retail dealer 
in the customer's area.®^ 

Failure to join a motion to dismiss for defective 
service of process with a demand for a jury trial 
and request for a stay following appearance and 
removal of the case from the state to the federal 
court is not a waiver of defective service.®® 

Under the Federal Rules of Civil Procedure, 
Rule 12, 28 U.S.C.A., providing that if a party makes 
a motion thereunder and does not include all de¬ 
fenses and objections then available to him which 
may be raised by motion, he cannot thereafter make 
a motion based on any of the defenses or objections 
so omitted, where defendant by motion objects to 
the sufficiency of the complaint without any objec¬ 
tion to the service of process, such motion consti¬ 
tutes a waiver of the defective service.®^ 

Where in an action against the United States 
service on the Attorney General is mandatory and 
jurisdictional, acts of the district attorney cannot 
constitute a waiver of service.®^ 

Prior fo the adoption of the Federal Rules of 
Civil Procedure, various defects in process or the 
service thereof were held to be waived,®® and the 
filing by defendant of a general appearance or of a 


sent to the jurisdiction of his person and as a waiver 
of the right to object to the sufficiency of the 
process.®^ The filing of a counterclaim was held to 
constitute a waiver of objections with respect to 
service of process;®® but neither a special appear¬ 
ance to move that service of process be set aside nor 
answering to the merits after denial of such motion 
constituted a waiver of illegality in service of 
process,®® and an objection based on lack of proper 
service of process was held not necessarily waived 
on a special appearance by the fact that counsel 
also argued on the merits.®® Mere delay following 
denial of defendant's motion to erase a case from 
the docket on the ground of improper service of 
process did not of itself constitute a waiver of the 
objection.®! ^-| 

A proceeding in the district court to set aside an 
award of an industrial accident board is essentially 
a new suit in which new process must be served, 
and defendants who had appeared before the said 
board did not thereby waive their right to be served 
with process in the new suit in the district court.®® 

§ 227. Quashing or Vacating 

Objections based on the insufflclency of process or of 
the service thereof may, under the Federai Rules of Civil 
Procedure, be taken by motion to dismiss or quash service 
of summons. 

Under the Federal Rules of Civil Procedure, Rule 
12 (b), 28 U.S.C.A., it is provided that the defenses 
of lack of jurisdiction over the person, insufl&ciency 
of process, and insufficiency of service of process 
may, at the option of the pleader, be made by mo¬ 
tion. Under this Rule it is proper to move to dis- 


81. U.S.—Smith v. Belmore, D.C. 
Wash., 1 F.R.D. 633. 

82. U.S.—Gaffney v. Unit Crane & 
Shovel Corp., D.C.Pa., 117 F.Supp. 
490. 

83. U.S,—^Moore v. Dunham, C.A. 
Okl., 240 F.2d 198. 

84. U.S.—^Food, Tobacco, Agr. and 
Allied Workers Union of America, 
Local 186, V. Smiley, D.C.Pa., 74 F. 
Supp. 823, affirmed, C.C.A., 164 F. 
2d 922. 

P. Beiersdorf & Co. v. Duke Lab¬ 
oratories, D.C.N.T., 10 F.R.D. 282— 
Keefe v. Detrounlan, D.C.Ill., 6 F. 
R.D. 11. 

85. U.S.—Fugle V. U. S., D.C.Mont., 
157 F.Supp. 81. 

86. U.S.—^Ferdig Oil Co. v. Wilson, 

C. C.A.Wyo., 91 F.2d 867—Sterrett 
V. Hydro-United Tire Corporation, 

D. C.Pa., 32 F.2d 823. 

87. U.S.—Devine v. Griffenhagen, D. 

C.Conn., 81 F.Supp. 624. i 


Plea to merits 

Although United States district 
court was without power to acquire 
jurisdiction over persons of nonresi¬ 
dent defendants in local suit, when 
such nonresident defendants an¬ 
swered to the merits and pleaded af¬ 
firmative defenses on which they 
asked relief, they submitted them¬ 
selves to full jurisdiction of the 
court over their persons and over 
such of their property as complain¬ 
ants claimed an interest in wherever 
situate. 

U.S.—Ferdig Oil Co. v. Wilson, C.C. 
A.Wyo., 91 F.2d 867. 

88. U.S.—^Merchants' Heat & Light 
Co. V. James B. Clow & Sons. Ill., 
27 S.Ct. 285, 204 U.S. 286, 51 L.Ed. 
488. 

89. U.S.—^Bteirkness v. Hyde, Idaho, 
98 U.S. 476, 25 L.Ed. 237. 

90. U.S.—McCall Co. v. Bladworth. 
C.CA.Conn., 290 F. 365. 
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Saving Jnrisdlctlonal point and ar- 
gnlng contempt 

Where a resident and citizen of an¬ 
other district appeared in proceed¬ 
ings to punish a defendant for con¬ 
tempt in response to a subpoena ad 
testificandum, and while in court was 
confronted with what practically 
amounted to a contempt proceeding 
against him for violation of the in¬ 
junction to which he was not a par¬ 
ty, the fact that, in addition to sav¬ 
ing his jurisdictional objection, 
which the court permitted, his coun¬ 
sel also argued on the merits of the 
proceeding, did not waive the juris¬ 
dictional objection. 

U.S.—^McCall Co. V. Bladworth, su¬ 
pra. 

91. U.S.—^Munter v. Weil Corset Co., 
Conn., 43 S.Ct. 347, 261 U.S. 276. 67 
L.Ed. 652. 

92. U.S.—^New York Indemnity Co. 
V. Rasmusson, D.C.Tex., 1 F.Supp. 
166. 
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miss for insufficiency of processes or to move to 
quash service of summons.Although strangers 
have no standing to quash a summons,^5 a person 
served as agent has standing to move to set aside 
service if he is not an agent.^s 

Former practice. Under the Conformity Act, 
in actions at law the state laws controlled as to the 
form of objection for insufficiency of service 
however, it was held that the jurisdiction of the 
federal district court over a foreign corporation not 
doing business within the state could be challenged 
by a motion to quash although under the local prac¬ 
tice the question could be raised only by demurrer.® ^ 

In equity, under the former Federal Equity Rules, 


a defendant objecting to the jurisdiction of the 
court over his person was required to appear spe¬ 
cially for such purpose®® and, on such appearance, 
could controvert the allegations of the bill relating 
to jurisdiction, and the court could consider evi¬ 
dence offered to support the motion.^ 

§ 228. - Grounds 

Process, or the service or return thereof, may be 
quashed or set aside for substantial defects or irregulari¬ 
ties, but not for technical or unsubstantial grounds. 

The process, service, or return may be quashed or 
set aside for defects or irregularities of a sub¬ 
stantial nature,^ such as service on an unauthorized 


93. U.S.—Tomlinson v. Hershey, D. 
C.Pa., 96 F.Supp. 72—^Massachu¬ 
setts Farmers Defense Committee 
V. U. S., D.C.Mass., 26 F.Supp. 941. 

Smith V. Belmore, D.C.Wash., 1 
F.R.D. 633. 

Defects in process as ground for dis¬ 
missal generally see infra § 810. 
StLffloienoy of motion 

(1) A motion to dismiss as to one 
defendant on the ground of his non¬ 
residence may be treated as one to 
set aside service of process on him. 
U.S.—Beury v. Beury, D.C.W.Va., 127 

F.Supp. 786—Osterllng v. Common¬ 
wealth Trust Co. of Pittsburgh, D. 
C.Pa., 35 F.Supp. 704, affirmed, C. 
C.A., 116 F.2d 809. 

(2) In suit in equity commenced 
before effective date of new practice 
rules, defendant’s motion to quash 
subpoena raising question of want of 
jurisdiction could be treated as a 
motion making defense of lack of 
jurisdiction over person under new 
rule. 

U.S.—International Molders Union of 
North America v. National Labor 
Relations Board, D.C.Pa., 26 F. 
Supp. 423. 

94. U.S.—Jones v. Motorola, Inc., C. 
A.N.T., 186 F.2d 707, certiorari de¬ 
nied 72 S.Ct. 31, 342 U.S. 817, 96 
L.Ed. 618. 

Melekov v. Collins, D.C.Cal., 30 
F.Supp. 169, petition denied, C.C.A., 
In re Melekov, 114 F.2d 727. 

Overlander v. Mellon, D.C.Neb., 
10 F.R.D. 131. 
nasjoliLder of parties 
Misjoinder of parties defendant 
should not be raised by a motion to 
quash the service and return of sum¬ 
mons, although defendant may, of 
course, object in appropriate manner 
to his joinder as codefendant and ob¬ 
tain the relief afforded him by law. 
U.S.—^Bowser v. Daro, D.C.Cal., 1 F. 
R.D. 668. 

95. U.S.—Albachten v. Corbett, D.C. 
Cal., 166 F.Supp. 863. 

98. U.S.—Stetson China Co. v. D. C. 


Andrews & Co. of Ill., D.C.Ill., 9 F. 
R.D. 135. 

Subsidiary 

In proceedings on motion to quash 
return on service of summons made 
on subsidiary of corporate defendant 
in action for breach of employment 
contract, record established that 
subsidiary was not an agent of the 
corporate defendant, within use of 
that term in the Federal Rules of 
Civil Procedure, Rule 4 (d) (3), 28 
U.S.C.A., requiring that service be 
made on a corporation by delivering 
a copy of the summons and complaint 
to an agent of the corporation. 

U.S.—^Howell V. Kennecott Copper 
Corp., D.C.Pa., 21 F.R.D. 222, af¬ 
firmed, C.A„ 258 F.2d 946. 

97. U.S.—^Rubel v. Beaver Falls Cut¬ 
lery Co., C.C.I11., 22 F. 282. 

26 C.J. p 810 note 93. 

Motion to dismiss for want of serv¬ 
ice may be treated as one to quash 
the service and sustain for adequate 
grounds. • 

U.S.—^Hulett V. Rock Island Motor 
Transit Co., D.C.Mo., 40 F.Supp. 
213. 

Motion to gnash was proper man¬ 
ner of taking advantage of a neglect 
to indorse writ as required by state 
statute, adopted by federal practice. 
U.S.—^Miller v. Gages, C.C.Ohio, Fed. 

Cas.No.9,671, 4 McLean 436. 

Effect of dismissal 
Where action was dismissed as to 
foreign insurance company for want 
of service, plaintiff could proceed 
against remaining defendant who 
was properly served, or could with¬ 
draw the action and proceed against 
defendant and insurance company in 
a forum where both could be served. 
U.S.—^Hulett V. Rock Island Motor 
Transit Co., D.C.Mo., 40 F.Supp. 
213. 

98. U.S.—^Meisukas v. Greenough 
Red Ash Coal Co., N.Y., 37 S.Ct. 
693, 244 U.S. 64, 61 L.Ed. 987. 

99. U.S.—Gilmore v. Robillard, C.C. 
A.Cal.. 44 F.2d 296. 
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Service outside jurisdiction 
Service of a subpoena outside the 
judicial district being unauthorized 
and Ineffective as compulsory proc¬ 
ess, objection could be taken in any 
appropriate and convenient way, the 
mode being quite immaterial. 

U.S.—Romaine v. Union Ins. Co., C. 

C. Tenn., 28 F. 626. 

1. U.S.—Gilmore v. Robillard, C.a 
A.Cal., 44 F.2d 295. 

By affidavit 

Where the complaint in an action 
in a federal court against foreign 
corporations contained allegations 
not essential to the statement of the 
cause of action, but relating solely 
to the question of the court's juris¬ 
diction over defendants, such allega¬ 
tions could be controverted by affida¬ 
vits for the purposes of a motion to 
quash the service on the ground of 
want of jurisdiction over defendants. 
U.S.—Miller v. Minerals Separation 
Limited, D.C.Cal., 276 F. 380. 

2. U.S.—^Robinson v. Coos Bay Pulp 
Corp., C.C.A.Pa., 147 F.2d 612. 

Rank v. Krug, D.C.Cal., 90 F. 
Supp. 773—^Arkoosh v, Krug, D.C. 
Idaho, 83 F.Supp. 400—Olin Indus¬ 
tries V. N. L. R. B, D.C.Mass., 72 
F.Supp. 226—Sherwin-Williams Co. 
V. American Chemical Paint Co., D. 

D. Del., 67 F.Supp. 685—Kentucky 
Natural Gas Corporation v. Public 
Service Commission of Kentucky, 
D.C.Ky., 28 F.Supp. 609, affirmed. 
CC-A, Public Service Commission 
of Kentucky v. Kentucky Natural 
Gas Corporation, 119 F.2d 417. 

Utility Mfg. Co. v. Elgin Labora¬ 
tories, D.C.N.T., 1 F.R.D. 165. 

D.C.—^Halpern v. Lohr, 166 P.2d 212. 

82 U.S.APP.D.C. 403. 

Action validly instituted in state 
court 

That action had been validly insti¬ 
tuted in state court against nonresi¬ 
dent corporation did not preclude 
federal court from quashing service 
of process on grround of lack of juris¬ 
diction, since court would not look 
beyond case which was before it. 
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person^ or in an unauthorized place,^ or failure to 
comply with the Federal Rules of Civil Procedure, 
Rule 4 (c), and Rule 4 (d) (3), 28 U.S.C.A., relating: 
to the service of process and a motion to dismiss 
may be granted on the ground that defendant 
was lured into the jurisdiction of the court by 
artifice and fraud for the purpose of service of 
process.® Further, a motion to quash the summons 
may be granted on the ground that plaintiff was at¬ 
tempting to try in federal court a matter already 


adjudicated by state court as to moving defendants.^ 

Under the Federal Rules of Civil Procedure, it 
has been held that the courts will not quash or set 
aside process, or the return or service thereof, for 
technical or unsubstantial grounds,® or in the ab¬ 
sence of a proper showing as to the existence of 
substantial grounds,® or in the absence of proof 
sufficient to rebut the marshal’s return.^® 

A motion to vacate service on the ground that 


U.S.—Cohen v. Boulevard Frocks, D. 
C.N.T.. 26 F.Supp. 771. 

3> U.S.—^Brooks v. Pennsylvania R. 
Co., C.A.Tex., 178 P.2d 602—Thom¬ 
as v. B\irness (Pacific) Ltd., C.A. 
Cal., 171 F.2d 434, certiorari denied 
69 S.Ct. 1622, 337 U.S. 960, 93 ti.Bd. 
1759. 

Solis for Use and Benefit of Lu- 
clo V. Bailey, B.C-Tex., 139 F.Supp. 
842—Sappia v. Lauro Lines, D.C.N. 

T., 130 F.Supp. 810—^Fergrus Motors 
V. Standard-Triumph Motor Co., 
I>.C.2Sr.Y., 130 F.Supp. 780—Boston 
Packaging Machinery Co. v. Wood¬ 
man Co., D.C.Mass., 125 F.Supp. 567 
—Sunbeam Corp. v. Payless Drug 
Stores, D.C.Cal., 113 F.Supp. 31— 
Fulton V. Twentieth Century-Fox 
Film Corp., D.C.Mo., Ill F.Supp. 
874. 

Frost V. Ewing, D,C,Pa., 13 F.R. 
I>. 432—Stetson China Co. v. D. C. 
Andrews & Co. of Ill., D.C.Ill., 9 F. 
R.D. 136—^Plasclk v. Trader Nav. 
Co., D.CJT.T., 7 F.R.D. 118—^Rogers 
V. Arzt, D.C.N.Y., 1 P.R.D. 681. 

D.C.—Grimes v. Maryland State Fair, 
Inc., 230 P.2d 825, 97 U.S.App.D.C. 
276, certiorari denied 77 S.Ct. 102, 
352 U.S. 882, 1 L.Ed.2d 80. 

Agency relatlomOilp not existing at 
time of service 

Where the person served is not the 
agent of defendant at time of at¬ 
tempted service of process, the at¬ 
tempted service is ineffectual and 
should be set aside, since the agency 
relationship must exist at the time 
of the alleged service in order to ren¬ 
der service valid. 

U.S.—Johnson v. Black Diamond 
Lines, D.C.Pa., 36 F.Supp. 721. 
Serving agent of sabsidiaxy as not 
service on parent corporation 
Where books of parent corporation 
and those of wholly owned and con¬ 
trolled subsidiary were kept sepa¬ 
rate, and service of summons was 
made on the ofilcer or agent of the 
subsidiary, return purporting to 
show service on parent corporation 
would he auashed on parent corpora¬ 
tion’s motion. 

U.S.—^Port Wayne Corrugated Paper 
Co. V. Anchor Hocking Glass Cor¬ 
poration, D.C.Pa., 31 F.Supp. 403. 

^ U.S.—Stewart v. U. S., C.A.Tex., 
242 F.2d 49. 


Morgan v. Heckle, D.C.Ill., 171 F. 
Supp. 482—^Hohensee v. Akron Bea¬ 
con Journal Pub. Co., D.C.Ohio, 171 
F.Supp, 90—^Rohlflng v. Cat’s Paw 
Rubber Co., D.C.I11., 99 F.Supp. 886 
—Gamlen Chemical Co. v. Dacar 
Chemical Products Co., D.C.Pa., 57 
F.Supp. 574—Westor Theatres v. 
Warner Bros. Pictures, D.C.N.J., 41 
F.Supp. 767—F. & M. Skirt Co. v. 
A. Wlmpfheimer & Bro., D.C.Mass., 
27 F.Supp. 239. 

Lane v. Continental Mfg. Co., D. 

C. Pa., 23 F.R.D. 274—Overlander v. 
Mellon, D.C.Neb., 10 F.R.D. 131— 
Angelone v. Monahan, D.C R.I., 9 P. 
R.D. 313—Curtis v. Utah Fuel Co., 

D. C.N.J., 2 F.R.D. 670, affirmed, a 
C.A., 132 P.2d 321, certiorari denied 
63 S.Ct. 993, 818 U.S. 789, 87 L.Ed. 
1156. 

D.C.—Contella v. Clayton, 140 F.2d 
469, 78 U.S.APP.D.C. 291. 

Betuzn. not indicating place of serv¬ 
ice 

Where defendant challenged suffi¬ 
ciency of service and sought dismiss¬ 
al on ground that at time summons 
purportedly was served on defendant 
he was a nonresident of the stata 
and return on service of summons 
did not indicate where summons was 
served lis required by statute, service 
of process and return of sheriff would 
be quashed. 

U.S.—Granger v. Shouse, D.C.Mo., 10 
P.R.D. 439. 

Service of MeuisaohiisettB district 
stunmons in Bhode ZeOand 
Where summons issued on third- 
party complaint filed in action in 
United States district court for dis¬ 
trict of Massachusetts was served 
in Rhode Island, writ of summons 
would be quashed and return of serv¬ 
ice vacated, in absence of statute ap¬ 
plicable to third-party practice au¬ 
thorizing service of process in anoth¬ 
er state. 

U.S.—P. & M. Skirt Co. v. A. Wimpf- 
heimer & Bro., D.C.Mass., 27 F. 
Supp. 239. 

5. U.S.—Spears v. Spears, C.CJL 
Mich., 162 F.2d 346, certiorari de¬ 
nied 68 S.Ct. 78. 832 U.S. 768, 92 
L.Ed. 353. 

6. U.S.—Oliver v. Cruson, D.C.Mont., 
163 F.Supp. 74. 


7. U.S.—Curtis V. Utah Fuel Co., D. 

C. N.J., 2 F.R.D. 670, affirmed, C.C. 

A. , 132 F.2d 321, certiorari denied 
63 S.Ct. 998, 818 U.S. 789, 87 L.Ed. 
1156. 

8. U.S.—^Moore v. City of Lehigh, 

D. C.Okl., 29 F.Supp. 89. 
Substantially proper service of alias 

summons 

A motion to dismiss and quash re¬ 
turn of alias summons as not served 
in manner provided by court rule 
and with copy of complaint must be 
overruled, where evidence and rec¬ 
ords show that first summons was 
properly served and that person 
served with alias summons received 
copy of complaint. 

U.S.—^Moore v. City of Lehigh, supra. 

Defendant improperly named 
Even if defendant had not been 
properly named, he was not entitled 
to have summons quashed where 
there was no confusion as to who was 
meant and slight correction Involved 
could easily be taken care of by 
amendment. 

U.S.—Truck Transport Co. v. Cana¬ 
dian Nat. Rys., D.C.Mich., 168 F. 
Supp. 619. 

9. U.S.—Johannesen v. Gulf & South 
Am. S. S. Co., D.C.N.Y., 126 F.Supp. 
664—^Healing v. Isbrandtsen Co., D. 
C.N.Y., 109 F.Supp. 606. 

Setterlund v. Spierer, D.C.Mo., 11 
F.R.D. 601—U. S. V. Cotton Valley 
Operators Committee, D.C.La., 8 F. 

B. D. 36—^Bowser v. Daro, D.C.Cal., 
1 F.R.D. 668. 

Further inquiry justified 
In action for death of passenger on 
airplane, foreign aircraft manufac¬ 
turer's motion to quash service of 
process on ground that it was not 
subject to service of process in state 
would be denied without prejudice 
where further Inquiry was justified 
as to activities of manufacturer’s em¬ 
ployee located in offices of manufac¬ 
turer’s subsidiary and their relation¬ 
ship to manufacturer. 

U.S.—Anderson v. British Overseas 
Airways Corp., D.C.N.Y., 149 F. 
Supp. 68. 

10. U.S.—^Publix Food Ma,rket, Inc. 

V. Bltar, D.C.Mass., 166 F.Supp. 
274. 
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prior to such service the action had abated for 
failure to serve within the time required by rule of 
court could not be denied on the ground that it was 
a wasteful proceeding inasmuch as a new action 
could be commenced on the same pleading.ii 

Federal practice, rather than state law, controls 
a special motion of defendant in an action in federal 
district court to quash the summons on the ground 
that he was immune from service of civil process 
while in attendance in court on a criminal case.^^ 

Misjoinder of parties may not be raised by mo¬ 
tion to quash the service and return of summons.^^ 

Former practice. Under the former practice no 
summons or return in civil causes in any court of 
the United States could be abated, arrested, or 
quashed for any defect or want of form,i^ but in 
similarity to the rule under the Federal Rules of 
Civil Procedure, a service or return could be 
quashed or set aside for defects or irregularities of 
a substantial nature,^® and a process was properly 
quashed where it was defective in both form and 
substance.^® Whether defects in a process were of 
form or substance was determinable under state law, 
pursuant to provisions of the Conformity Act, unless 
there was a federal law or rule governing the mat- 
ter.!*^ An error in directing a writ to the marshal of 
the wrong district could be corrected on motion to 
amend without quashing the writ.^8 Process served 
by one who was not a United States marshal or his 
deputy, and who was not specially appointed by the 
court or judge for that purpose, could be quashed.^9 

§ 229. - Motion 

A motion based on lack of, or defective, service of 


process need not ordinarily be verified, and It Is not 
necessary to tender a pleading showing a valid defense to 
the action. 

A motion to dismiss for lack of service of process 
need not be verified, at least as to matters of which 
the court will take judicial notice or which are in 
the record.20 Where service was ineffectual because 
made on an unauthorized person, it is not necessary, 
on motion to quash service and set aside a default 
judgment to tender a pleading showing a valid de¬ 
fense to the action.2i 

The effect of a motion to dismiss because of in¬ 
sufficiency of process or insufficiency of service of 
process which results in a lack of jurisdiction of the 
court over the person of defendant is in reality the 
same as that of a plea in abatement or bar.^^ 

§ 230. - Hearing and Determination 

Ordinarily a defense based on insufficiency of process 
or the service thereof is heard and determined before 
the trial; and a motion to quash service may be deter¬ 
mined on the facts before the court, including affidavits 
presented by the respective parties, oral testimony, or 
depositions. 

Under the express provision of the Federal Rules 
of Civil Procedure, Rule 12 (d), 28 U.S.C.A., the 
defenses of insufficiency of process, and insufficiency 
of service of process, whether made in a pleading 
or by motion, shall be heard and determined before 
the trial on application of any party, unless the 
court orders that the hearing and determination 
thereof be deferred until the trial. 

Where neither side has asked for a hearing, a 
motion to quash service of process may be deter¬ 
mined on the facts before the court.^3 Under Fed- 


11. U.S.—Tnincale v. Universal Pic¬ 
tures Co., D.C.N.T., 82 F.Supp. 676. 

12. U.S.—Employers Mut. Liability 
Ins. Co. of Wls. V. Hitchcock, D.C. 
Mo., 168 P.Supp. 783. 

13. U.S.—U. S. V. B. I. du Pont de 
Nemours & Co., D.C.I11., 13 P.R.D. 
490. 

14. U.S.—Southern Oil Corporation 
V. Wagrsroner, C.C.A.Tex., 276 P. 487, 
certiorari denied 42 S.Ct. 382, 258 
U.S. 626, 66 L.Ed. 798. 

15. U.S.—U. S. V. French. C.CJL 
Iowa, 96 F.2d 922, certiorari denied 
69 S.Ct. 80, 306 U.S. 620, 83 L.Ed. 
396. 

Hulett V. Hock Island Motor 
Transit Co., D.C.Mo., 40 F.Supp. 218 
—^U. S. to Use of American Tar 
Products Co. V. Severin, D.C.Pa., 6 
F.Supp. 754. 

Kaok of defendant with oapaolty to 
be sned 

Where the only named defendant 


residing in district wherein action 
was brought was an insurance com¬ 
pany which had no legal capacity to 
be defendant, district court properly 
quashed service against other de¬ 
fendants, and, on plaintiffs' election 
to stand on orders quashing service, 
properly dismissed the action. 

U.S.—^Moss V. Kansas City Life Ins. 
Co.. C.C.A.MO., 96 F.2d 108. 

16. U.S.—U. S. V. Van Dusen, C.C. 
A.Minn.. 78 F.2d 121. 

Directing snnmionB to marshal In*- 
Btead of to defendant 
So-called "summons’* which was 
directed, not to defendant, as requir¬ 
ed by court rule, but to marshal, re¬ 
quiring him to summon defendant to 
appear and answer, and which failed 
to notify defendant as to what con¬ 
sequence would follow her failure to 
answer, as required by state statute, 
WELS properly quashed on motion as 
defective in both form and substance. 
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U.S.—U. S. V. Van Dusen, supra. 

17. U.S—U. S. V. French, C.C.A. 
Iowa, 95 F.2d 922, certiorari denied 
69 S.Ct. 80, 305 U.S. 620, 83 L.Ed. 
396. 

18. U.S.—^Massachusetts Bonding & 
Insurance Co. v. Concrete Steel 
Bridge Co., C.C.A.W.Va.. 37 P.2d 
695. 

19. U.S.—^Dehne v. Hillman Invest¬ 
ment Co., C.C.A.Pa„ 110 F.2d 456. 

20. U.S.—Klein v. Hines, D.C.I11., 1 
F.R.D. 649. 

21. D.C.—Schwarz v. Thomas, 222 F. 
2d 305, 96 U.S.APP.D.C. 365. 

22. U.S.—Sweeney v. Greenwood In¬ 
dex-Journal Co., D.C.S.C., 37 F. 
Supp. 484. 

23. U.S.—Clifton Products, Inc. v. 
American Universal Ins. Co., D.C. 
N.T., 169 P.Supp. 842. 
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eral Rules of Civil Procedure, Rule 43 (e), 28 U. 
S.C.A., when a motion is based on facts not appear¬ 
ing in the record it may be heard on affidavits pre¬ 
sented by the respective parties, but the court may 
direct that the matter be heard wholly or partly on 
oral testimony or depositions.^^ So it has been held 
that if plaintiff wishes to controvert facts set forth 
in the supporting affidavits of defendant, he should 
do so by affidavit ;26 and the court may permit him 
-to take depositions to secure evidence to submit in 
opposition to the motion, holding final decision on 
the motion in abeyance pending the taking of such 
depositions.^® 

For the purpose of deciding the motion the facts 
averred in the complaint,27 affidavits of the oppos¬ 
ing parties,2 8 and depositions,2® must be accepted as 
true. Where affidavits in support of the motion 
are not controverted, they are deemed admitted for 
the purpose of the motion.®® Where there was no 
issue of fact as to defendant’s place of abode at 
the time of the purported service on him, plaintiff 
is not entitled to a jury trial on that question.®^ 


The court will refuse to strike affidavits filed by 
defendant in support of his motion, even though 
technically he had no right to file them, where no 
prejudice resulted to plaintiff.®® 

Mere matters of defense cannot be determined 
on motion to dismiss and quash service of process;®® 
and where the motion involves the question as to 
whether plaintiff has sued the right person rather 
than a question as to the validity of service, the 
question cannot be determined on the motion, but 
only after a full development of the apparently dis¬ 
puted facts, and the motion to set aside the service 
of the summons and complaint will therefore be 
denied.®^ 

Where a nonresident has been served with process 
while within the jurisdiction as a party or witness 
in another case then pending in courts of the same 
jurisdiction, the court before which a motion to 
quash service is made is called on to determine 
which of two competing interests is entitled to the 
more weight, the interest in the encouragement of 


24. Affidavits lield properly admitted 
U.S.—Saddle River Tp. v. Brie R. Co., 
D.C.N.J., 9 F.R.D. 262. 

Affidavits executed hetore notaries 
in foreign countries will be consid¬ 
ered by federal court in deciding on a 
motion to dismiss for insufficiency of 
service of process in a diversity case 
involving Montana law, even though 
such affidavits failed to comply with 
provisions of Montana law relating to 
affidavits executed in foreign coun¬ 
tries. 

U.S.—^Bucholz V. Hulton, D.C.Mont., 
163 F.Supp. 62. 

Hearing in open court 
IVhere motion to quash service of 
summons and to dismiss was submit¬ 
ted on affidavits, and briefs and the 
affidavits were in only a minor por¬ 
tion entitled to appraisal as e-vidence, 
an order was entered vacating the 
submission and ordering that the 
cause be determined not on affida^'its, 
but after a hearing on the pertinent 
facts in open court. 

U.S.—^Frasier v. Twentieth Century- 
Pox Film Corp., D.C.Neb., 119 F. 
Supp. 495. 

Under former Federal Equity Sules 

(1) Affidavits in support of motion 
to quash service of process should 
not rely on general conclusions but 
should state facts. 

U.S.—^Henderson v. Richardson Co., 
C.C.A.W.Va., 25 F.2d 225. 

(2) Affidavit to quash service on 

corporate defendant's alleged agent 
was insufficient as containing mere 
general denials or conclusions as to 
their relationship. , 


U.S.—Henderson v. Richardson Co., 
supra. 

25. U.S.—H. E. Miller Oil Co. v. 
Socony-Vacuum Oil Co., D.C.Mo., 
37 F.Supp, 831. 

26. U.S.—^Lopinsky v. Hertz Drive- 
Ur-Self System, I).C.N.Y., 11 F.R.D. 
553, affirmed, C.A., 194 F.2d 422. 

27. U.S.—Coburn v. Warner, D.C.N. 

T., 110 F.Supp. 860—^Reese v. 

American Red Ball Transit Co., D. 

C. Pa., 107 F.Supp. 549—Millican v. 
Gee, D.C.Pa., 97 F.Supp. 1012—^Mc¬ 
Guire V. Parker, D.C.Mo., 78 F. 
Supp. 199—^BAffenberger v. Kremer, 

D. C.Pa., 63 F.Supp. 924. 

Read v. Corbitt Co., D.C.Pa., 10 
P,R.D. 125—Kaffenberger v. Krem¬ 
er, D.C.Pa., 4 F.R.D. 478. 

28. U.S.—^KAffenberger v. Kremer, 
D.C.Pa., 63 F.Supp. 924. 

Read v. Corbitt Co., D.C.Pa., 10 
FR.D. 125—^Kaffenberger v. Krem¬ 
er, D.C.Pa., 4 F.R.D. 478. 
Uncontroverted affidavit must be 
accepted as true. 

U.S.—Griffin v. Illinois Cent. R. Co., 
D.C.I11., 88 F.Supp. 662. 

Poliak Bros. v. Leo-Tex Co., D. 
C.N.T., 20 F.R.D. 396. 

Doing business within state 
For purpose of deciding motion to 
set aside service of summons and 
bill of complaint on corporation, 
facts averred In affidavits of oppos¬ 
ing parties concerning issue whether 
corporation was doing business with¬ 
in state were required to be accepted 
as true. 

U.S.—^Alexander Toung Distilling Co. 
V. National Distillers Products Cor¬ 
poration, D.C.Pa., 33 F.Supp. 334. 
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29. U.S.—Read v. Corbitt Co., D.C. 
Pa., 10 P.R.D. 126. 

30. U.S.—^Bucholz v. Hutton, D.C. 
Mont., 163 F.Supp. 62—^Rohlfing v. 
Cat’s Paw Rubber Co., D.C.Ill., 99 
F.Supp. 886. 

Statements, based on affiant’s in¬ 
formation and belief, may be consid¬ 
ered by court where such statements 
were not controverted. 

U.S.—^Bucholz V. Hutton, D.C.Mont., 
163 F.Supp. 62. 

31. D.C.—^Williams v. Capital Trans¬ 
it Co., 216 F.2d 487, 94 U.S.App.D.C. 
221 . 

32. U.S.—Auler v. Melrose, D.C.Ill., 
102 F.Supp. 28. 

33. U.S.—Boulay v. Pontikes, D.C. 
Mo., 93 F.Supp. 826. 

Status of passenger in automobile 
Where plaintiff alleged that occu¬ 
pant and driver of automobile which 
collided with plaintiff's automobile 
in Missouri were engaged in a joint 
enterprise and equally had right of 
control of automobile at time of col¬ 
lision, allegations were sufficient to 
bring nonresident occupant within 
Missouri nonresident motorist stat¬ 
utes providing for substituted service 
of process, and question whether oc¬ 
cupant was a mere passenger or 
guest and not engaged in joint enter¬ 
prise at time of collision was a mat¬ 
ter of defense that could not be de¬ 
termined on motion to dismiss and 
quash service of process. 

U.S.—^Boulay v. Pontikes, supra. 

34. U.S.—^Blackwell v. Vance Truck¬ 
ing Co., D.C.S.C., 139 F.Supp. 103. 
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witnesses to come to the jurisdiction to aid the ad¬ 
ministration of justice free from fear of vexation or 
harassment, or the interest of allowing plaintiff 
to serve defendant promptly so that he may be 
afforded an opportunity to have his cause heard 
and determined expeditiously.35 Where the party 
was served while he was in the jurisdiction in order 
to have his deposition taken in actions pending 
before the state court in another state, it is neces¬ 
sary to ascertain what view the courts of that state 
would take of the claimed exemption, since the mo¬ 
tion must rest on the premise that service should be 
quashed as a matter of comity in order to aid the 
administration of justice in the state courts, and 
there is no need to quash for this reason if the 
state courts would see no necessity for so doing.ss 

Reference. A reference may be made to a special 
master to take testimony where the facts on which 
the motion depends cannot be satisfactorily deter¬ 
mined without the attendance and examination and 
cross-examination of witnesses.37 

Former practice. It was formerly the practice 
of the federal court to dispose of objections to 
the sufficiency of the service summarily on a motion 
to quash the return rather than by a jury trial on 
a plea in abatement, regardless of the state prac- 
tice.33 Under the Conformity Act, in determining 
a question of jurisdiction, the court was not limited 
to the return of the marshal and declaration, but 
could look to the entire record.39 A motion to erase 
a case from the docket could be granted, notwith¬ 
standing failure to comply with technical statutory 
requirements, where it sufficiently appeared that the 
motion was based on lack of jurisdiction arising 
from illegal service of process.'*0 

§ 231,-Judgment or Decision 

The federal district court may use Its discretion In 


determining questions raised by a motion to quash, and 
may, in a proper case, reserve ruling on such motion 
until the trial, or deny it with leave to renew it at the 
trial. 

The federal district court may use its discretion 
in determining whether due diligence was exercised 
in effecting service of process after the complaint 
was filed, and whether substantive rights of the 
parties have been thereby abridged, enlarged, or 
modified.^i Ruling on a motion to quash may be 
reserved until the trial without prejudice to movant's 
right to renew his contentions relative to personal 
jurisdiction over him where under the circumstances 
the question cannot be determined in advance of the 
trial,42 or where to grant the motion would not dis¬ 
pose of the case or achieve any substantial saving 
in time, effort, and expense, either in preparing 
the case for trial or in the trial.43 

A motion to quash service of process may be 
denied on the basis of allegations of the complaint 
with leave to renew it at the trial if it should appear 
that the allegations were not true.**^ So, on a 
motion to dismiss a complaint or to quash the re¬ 
turn of service, where the complaint shows that the 
defense should be heard and determined on the trial, 
the motion to quash will be denied and the hearing 
postponed until trial.^5 

Rehearing will not be granted where the question 
of sufficiency of service has been ruled on twice.*® 

Erroneous quashing of service. If service on 
some of several defendants was erroneously 
quashed, plaintiff is as much entitled to judgment 
against them as he is against the other defendants, 
provided he can establish the allegations of his 
complaint as against them and they are unable to 
establish a defense; and the fact that judgment 
against the other defendants does not extinguish 
or merge the liability of those not served and that 
the latter may be sued separately does not require 


35. U.S.—^Republic Productions, Inc. 
v. American Federation of Musi¬ 
cians of U. S. and Canada, D.C.N. 
T., 173 F.Supp. 330. 

36. U.S.—^Republic Productions, Inc. 
V. American Federation of Musi¬ 
cians of U. S. and Canada, supra. 

37. U.S.—^Neuburg Sales Service v. 
Mitchell Mfg. Co., D.aN.T., 127 F. 
Supp. 250. 

Steinberg v. Landair Associated 
Corp., D.C.N.Y., 10 F.R.D. 447—Sor- 
rens v. Click, Inc., D.C.N.T., 1 F. 
R.D. 333. 

Service on foreign corporation 
U.S.—Sorrens v. Click, Inc., supra. 

38. U.S.—Benton v. McIntosh, C.C. 
Ill., 96 F. 132. 

39. U.S.—^Wylle Permanent Camp¬ 


ing Co. V. Lynch, W.Va., 195 F. 386, 
115 C.C.A, 288, certiorari denied 32 
S.Ct. 839, 225 U.S. 707, 56 L.Bd. 
1266. 

25 C.J. p 789 note 37. 

40. U.S.—^Munter v. Weil Corset Co., 
Conn., 43 S.Ct. 347, 261 U.S. 276, 
67 L.Ed. 652. 

41. U.S.—Schram v. Holmes, D.C. 
Mich., 4 F.R.D. 119. 

42. U.S.—^De Golla v. Twentieth Cen¬ 
tury-Fox Film Corp., D.C.Cal., 140 
F.Supp. 316. 

Conspiracy 

In anti-trust action, complaint 
would not be dismissed and purport¬ 
ed service of process would not be 
quashed even though corporate de¬ 
fendants were not inhabitants of 
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state and were not personally author¬ 
ized to do business therein, but there 
would be trial of issue whether de¬ 
fendants, by participating in con¬ 
spiracy with local co-conspirators, 
were so doing business in state as to 
be subject to service of process. 

U S.—^De Golia v. Twentieth Century- 
Fox Film Corp., D.C.Cal., 140 F. 
Supp. 316. 

43. U.S.—Grace v. MacArthur, D.C. 
Ark., 170 F.Supp. 442. 

44. U.S.—^Reese v. American Red 
Ball Transit Co., D.C.Pa., 107 F. 
Supp. 549. 

45. U.S.—Welty v. Clute, D.C.N.T.. 
1 P.R.D. 107. 

46. U.S.—^Petroleum Financial Corp. 
v. Stone. D.C.N.Y., 116 F.Supp. 426. 
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that they be sued separately where they have actual¬ 
ly been named as defendants and served, and the 
service has been erroneously quashed,^^ 

§ 232. Amendment of Process or Proof of 
Service 

The court, In Its discretion and on such terms as It 
deems Just, may, at any time, allow the process or proof 
of service to be amended unless It appears that material 
prejudice to the substantial rights of the party against 
whom the process issued will result. 

Under the express provision of the Federal Rules 
of Civil Procedure, Rule 4 (h), 28 U.S.C.A., the 
court, at any time in its discretion and on such terms 
as it deems just, may allow any process or proof 
of service thereof to be amended, unless it clearly 
appears that material prejudice would result to the 
substantial rights of the party against whom the 
process issued.'*® The discretion thus vested in the 
court is a sound discretion to be exercised, not arbi¬ 
trarily, but in accordance with accepted legal prin¬ 
ciples,^® and while the tendency is toward extreme 
liberality in allowing amendments, the court may not 
permit an amendment of any process or proof of 
service when it clearly appears that material preju¬ 
dice would result to the substantial rights of the 
party against whom process issued.®® 

While the power to amend is limited and relates 
to an existing record only,®i it is not limited in point 
of time and it exists with reference to any process, 
which manifestly includes such as is legally de¬ 
fective.®® The provisions of the Federal Rules with 
respect to amendment and those relating to time and 


method of presenting defenses and objections, as 
contained in Rule 4 (h) and Rule 12 (b), should be 
construed together,®® and the curing of a defect 
in a summons by substituting another defendant is 
the commencement of a new and independent action 
in which the substituted defendant has available to it 
any and all defenses to plaintiff’s claim for relief 
existing at the time of the substitution.®^ 

A defect in service of process consisting in serv¬ 
ice of process by a deputy sheriff who was not spe¬ 
cially appointed by the court for such purpose may 
be cured by issuing an additional process and de¬ 
livering it for service to a person specially appoint¬ 
ed to serve it.®® 

Matters of form and substance. The broad pow¬ 
ers of the court as to amendments of process may 
be exercised to correct errors in form,®® but not to 
correct errors in substance constituting fatal de¬ 
fects. ®'^ The distinction and difference between de¬ 
fects in process which are merely matters of form 
and substance must be recognized under both the 
Federal Rules of Civil Procedure and former stat¬ 
utes.®® 

Misnomer. A summons may be amended to cor¬ 
rect the name of a party before the court.®® So if 
the process names defendant in such terms that 
every intelligent person understands who is meant, 
and it is properly served, an amendment to correct 
a misnomer should be allowed.®® Where the mis¬ 
nomer constitutes a defect of substance, and not a 
mere defect of form, however, the amendment will 
not be allowed ;®i and where the amendment is 


47. B.C.—^Toupe v. Moses, 213 F.2d 
613, 94 U.S.APP.D.C. 21. 

48. U.S.—^Woodworkers Tool Works 
V. Byrne, C.A.Cal., 191 F.2d 667. 

Sweeney v. Greenwood Index- 
Journal Co., D.C.S.C., 37 F.Supp. 
484. 

Burdick v. Powell Bros. Truck 
Lines, D.C.I11., 1 F.R.D. 220. 
Amendment of defects in process 
g-enerally; 

In civil suits see Process §S 114- 
118. 

In equity suits see Equity S 177. 

49. U.S.~U. S. V. A. H. Fischer 
Lumber Co., C.C.A.S.C., 162 F.2d 
872. 

50. U.S.—^Kerner v. Hackmlll, D.C. 
Pa., Ill F.Supp. 160. 

51. U.S.—C. J. Wieland & Son Dairy 
Products Co. V. Wlckard, D.C.Wis., 
4 F.R.D. 250. 

52. U.S.—C. J. Wieland & Son Dairy 
Products Co. V, Wickard, supra. 

53. U.S.—Sweeney v. Greenwood In¬ 
dex-Journal Co., D.C.S.C., 37 F. 
Supp. 484. 


54. U.S.—Sweeney v. Greenwood In¬ 
dex-Journal Co., supra. 

55. U.S.—^Dehne v. Hillman Invest¬ 
ment Co., C.C.A.Pa., 110 F.2d 466. 

56. U.S.—Sweeney v. Greenwood In¬ 
dex-Journal Co., D.C.S.C., 37 F. 
Supp. 484. 

57. U.S.—Sweeney v. Greenwood In¬ 
dex-Journal Co,, supra. 

Summons ineffective to STive court 

Jnxlsdiotion may not be amended. 
U.S.—Sweeney v. Greenwood Index- 
Journal Co., supra. 

58. U.S.—Schram v. Holmes, D.C. 
Mich., 4 F.R.D. 119. 

Snle retains earlier distinction 
Under the old statutes of practice 
and procedure or under the new Fed¬ 
eral Rules, the distinction between 
defects in process which are merely 
matters of form and may be amend¬ 
ed and matters of substance must 
still be made. 

U.S.—Sweeney v. Greenwood Index- 
Journal Co., D.C.S.C., 37 F.Supp. 
484. 

59. U.S.—Sunbeam Corp. v. Wind¬ 
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sor-Flfth Ave., D.C.N.T. 124 P. 
Supp. 647. 

60. U.S.—Grandey v. Pacific Indem. 
Co., CA..Tex., 217 F.2d 27—U. S. 
V. A. H. Fischer Lumber Co., C.C. 
A.S.C., 162 F.2d 872. 

Robbins v. Narelbergr, D.C.Pa., 8 
F.R.D. 36—Bowles v, Marx Hide & 
Tallow Co., D.C.K^., 4 F.R.D. 297. 

61. U.S.—Sweeney v. Greenwood In¬ 
dex-Journal Co., D.C.S.C., 37 F. 
Supp. 484. 

Fatal defect 

Where in libel action defendant 
was named in the summons as “The 
Greenwood Index-Journal Co., Inc.,*' 
and in the title and body of the com¬ 
plaint as “The Greenwood Index- 
Journal Company, a corporation," 
whereas the true name of the intend¬ 
ed defendant was “The Index-Jour¬ 
nal Company,** the misnomer consti¬ 
tuted a fatal defect which could 
not be amended, since there was a 
defect of substance and not mere 
defect of form. 

U.S.—Sweeney v. Greenwood Index- 
Journal Co., supra. 
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sought, not to correct a misnomer of a party named 
in the summons and complaint, but to make a cor¬ 
poration not named in the summons a defendant, 
and to amend the complaint so as to eliminate the 
named defendants by alleging the same cause of 
action against the proposed substituted party, the 
amendment may be disallowed .®2 

Return of service, A defective return of service 
may be amended,®® and the return of service may in 
a proper case be amended to show that service on an 
individual described as a representative of a cor¬ 


poration was actually on such individual as man¬ 
aging agent of a partnership.®^ 

Prior to the adoption of the Federal Rules of 
CivU Procedure, 28 U.S.C.A., the courts were liberal 
in allowing amendments to process where no hard¬ 
ship resulted and no injustice was done,®® and it was 
held that the question whether a return of sub¬ 
stituted service could be amended was one as to 
which the court was not bound by state decisions;®® 
but statutory requirements could not be entirely dis¬ 
regarded.®"^ 


IV. ATTACHMENT AND GARNISHMENT 


§ 233. In General 

state remedies, such as attachment and garnishment, 
tor the seizure of property at the commencement of an 
action are available to the federal courts; and generally 
the state law and practice govern with respect thereto. 

Under Federal Rules of Civil Procedure, Rule 64, 
28 U.S.C.A., at the commencement of and during 
the course of an action, all remedies providing for 
seizure of person or property for the purpose of 
securing satisfaction of the judgment ultimately to 
be entered in the action, including attachment and 
garnishment, are available under the circumstances 
and in the manner provided by the law of the state 
in which the district court is held, existing at the 
time the remedy is sought, subject to the following 
qualifications: (1) Any existing statute of the Unit¬ 
ed States governs to the extent to which it is ap¬ 
plicable. (2) The action in which any of the fore¬ 
going remedies is used must be commenced and 


prosecuted, or, if removed from a state court, must 
be prosecuted, pursuant to these rules. 

This Rule makes available to the federal courts 
state remedies for the seizure of property at the 
commencement of the action,®® such as attach¬ 
ment®® and garnishment;"^® and the first qualifica¬ 
tion to the Rule means that if there is any existing 
applicable federal statute that modifies the manner 
provided by the state in making the remedy of at¬ 
tachment available, the clerk of the district court, 
whose duty it is to issue all process from that court, 
is bound thereby.*^! 

Rule 64 relates to '‘an action,” which must be 
interpreted to mean any and all actions, common- 
law and statutory, there being no reference to a 
particular type of action accordingly attachment 
or garnishment has been held proper in actions to 
enforce an arbitration award"^® or a statutory fine 


62. XJ.S.—Sunbeam Corp. v. Wind¬ 
sor-Fifth Ave., B.C-KY., 124 F. 
Supp. 647. 

63. D.C.—Sansbury v. Schwartz, D. 
C., 41 F.Supp. 302. 

Betum written by person other 
than marshal or deputy marshal who 
effected service. 

D.C.—Sansbury v. Schwartz, supra. 

64. XJ.S.—Bowles V. Marx Hide & 
Tallow Co., D.C.Ky., 4 F.R.D. 297. 

65. U.S.—U. S. V. Van Dusen, C.C. 
AJSdinn., 78 F.2d 121—^Murphy v. 
Campbell Soup Co., D.C.Mass., 44 
F.2d 214—American Gasoline Cor¬ 
poration V. Commerce Trust Co., 
C.CA.MO., 20 F.2d 46. 

Hew York, N. H. & H. R. Co. v. 
Railway Employees* Department, 
American Federation of Labor, 
Federated Shop Crafts, System 
Federation Ho. 17, D.C.Conn., 288 
F. 688—Mims v. Reid, C.C.AVa., 
276 F. 177—Wm. Caraway & Sons 
V. Kentucky Refining: Co., Tenn., 
163 F. 189, 90 C.C.A 69. 

Alias subpoena; time for application 
Under Equity Rules, Rule 14, the 


time which the court would allow a 
plaintiff for making: application for 
an alias subpoena was within the 
court's sound discretion. 

U.S.—Andis v, Schick Dry Shaver, C. 

C.A.W1S,, 94 F.2d 271. 

Effect of state practice 
While the practice in the state 
courts could enlarg:e the power of 
amendment in the federal courts, it 
could not diminish such powers as 
were conferred by acts of congrress. 
U.S.—Horton v. City of Dover, C.C.H. 
H,, 14 F. 106. 

66. U.S.—King: v. Davis, C.C.Va., 137 
F. 198, affirmed, Blankenship v. 
King:, 167 F. 676, 86 C.CA. 348. 

67. U.S.—U. S. V. Van Dusen, C.C.A 
Minn., 78 F.2d 121. 

68. U.S.—Jacobson v. Coon, C.C.A. 
Mich., 166 F.2d 565. 

69. U.S.—Glaser v. Horth Am. Ura¬ 
nium & Oil Corp., CAJSr.Y., 222 F. 
2d 662. 

Brown v. Consolidated Fisheries 
Co., D.C.Del., 17 F.R.D. 86—Reiber 
▼. Trallmobile Co., D.C.Mo., 11 F. 
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R.D. 431—Chappell & Co. v. Had¬ 
dad, 1 F.R.D. 221. 

70. U.S.—^U. S. V. Schuermann, D.C. 
Mo., 106 F.Supp. 86—Schram v. 
Carlucci, D.C.Mich., 41 F.Supp. 36. 

Garnishment after judgmient as pro¬ 
ceeding: supplementary to, and in 
aid of, Judg-ment see Infra § 1271. 
Bemoved action 

Remedy of garnishment was avail¬ 
able in an action which was institut¬ 
ed in circuit court for Kent County, 
Michlg:an, but removed to United 
States district court on ground of 
diversity of citizenship. 

U.S.—^Robert W. Irwin Co. v. Ster¬ 
ling, Inc., D.C.Mich., 14 r.R.D. 260. 

71. U.S.—^Brown v. Beckham, C.C.A 
Ky., 137 F.2d 644, certiorari denied 
64 S.Ct. 430, 320 U.S. 803, 88 L.Bd. 
485. 

72- U.S,—U. S. V. Jenkins, D.C.Ga., 
163 F.Supp. 636. 

73. U.S.—B. A. Bromund Co. v. Ex- 
portadora AfConso De Alburquer- 
que, Ltda., D.CJST.Y., 110 F.Supp. 
602. 
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jtidgment,'^^ or in an action by an employer against 
a union for damages for work stoppage in violation 
of an existing contract.*^^ 

Where attachment is not available under the law 
of the state or under an existing statute of the 
United States, the federal court is not empowered 
to authorize the issuance thereof;*^® and attachment 
has, therefore, been held improper or unwarranted 
in proceedings for workmen’s compensation.'^'^ A 
garnishment proceeding cannot be maintained in a 
jurisdiction in which defendant could not have sued 
the garnishee for the liability involved.*^® 

Rule 64 provides only for garnishment for the 
purpose of securing satisfaction of the judgment 
ultimately to be entered,but, as shown infra § 
1271. Garnishment may also be issued after judg¬ 
ment in proceedings supplementary to, and in aid 
of, judgment. 

The state law and practice have been generally 
held to govern with respect to questions involving 
attachments®® or garnishment,®! such as the validity 


of attachments in the federal district court,the 
right to attachment,®® and the effect of the appoint¬ 
ment of a receiver for defendant in attachment, 
as well as with respect to other questions specifically 
discussed infra §§ 234-241. 

The federal courts are bound by the decisions 
of the highest state court construing state statutes 
relating to sequestration, imless the result would be 
to violate the federal Constitution.®® Prior to the 
adoption of the Federal Rules of Civil Procedure 
it was held that the federal courts could in ap¬ 
propriate cases adopt and issue the writs of seques¬ 
tration established and authorized by state stat¬ 
utes.®® 

Under the prior statute in common-law causes 
plaintiff was entitled to similar remedies, by attach¬ 
ment or other process, against the property of de¬ 
fendant, as were provided by the laws of the state 
in which the court was held, and the federal courts 
could from time to time, by general rule, adopt such 
state laws as were in force in the states where the 


74. U.S.—U. S. V. Jenkins, D.C.Ga., 
153 F.Supp. 636. 

75. U.S.—Bassick Co. v. Bassick Lo¬ 
cal 229, D.C.Conn., 126 F.Supp. 777. 

76- U.S.—Leland v. Morin, B.C.N.Y., 
104 F.Supp. 401, 

Brown v. Consolidated Fisheries 
Co., DC.DeL, 17 F.R.D. 86. 

Sale made in ordinary course of trade 

(1) Generally, a sale made in ordi¬ 
nary course of trade does not war¬ 
rant an attachment unless made with 
fraudulent intent. 

U.S.—Commercial Credit Corp. v. 
Bavis, D.C.MO., 117 F.Supp. 3. 

(2) Where plaintiff finance compa¬ 
ny, under its power of attorney from 
defendant automobile dealer, but con¬ 
trary to spirit of dealer's business 
orders, paid for large number of 1952 
automobiles at end of 1952 and exe¬ 
cuted mortgages thereon as compa¬ 
ny’s security, and dealer, who thus 
found himself overstocked with out¬ 
moded new automobiles, undertook 
to dispose of such automobiles at 
purchase price in regular course of 
his business, using proceeds, con¬ 
trary to mortgage provisions, to pre¬ 
fer creditors against whom compa¬ 
ny's unrecorded mortgages were not 
effective, company was not entitled 
to a writ of attachment. 

U.S.—Commercial Credit Corp. v. Da¬ 
vis, supra. 

77. U.S.—Vamell v. Swires, C.A. 
Alaska, 261 F.2d 891. 

78. U.S.—C. S. Foreman Co. v. H. B. 
Zachry Co., D.C.Mo., 122 F.Supp. 
859—Society Brand Hat Co. v. 
Home Ins. Co., D.C.Mo, 74 F.Supp. 
13. 


79. U.S.—Schram v. Carlucci, D.C. 
Mich, 41 FSupp. 36. 

80. U.S.—^La Varre v. International 
Paper Co., DC.S.C.. 37 F.2d 141. 

Van Schaick v. Parsons, D.C. 
Mont., 11 F.Supp. 654. 

25 C.J. p 813 note 29—6 C.J. p 37 
notes 55, 56. 

£ocal law 

Supreme Court was bound to apply 
the local law in attachment suit, and 
where it did not appear that any 
system of jurisprudence touching the 
subject of attachments had yet been 
established in territory wherein at¬ 
tachment suit arose, the Supreme 
Court was at liberty to apply general 
principles to the case. 

U.S.—Tilton V. Cofleld, Colo., 93 U.S. 
163, 23 L.Ed. 858. 

81. U.S.—Socony-Vacuum Oil Co. v. 
C. M. Johnston & Sons Sand & 
Gravel Co.. C.C.A.Mo., 103 P.2d 275 
—^Wheeling Traction Co. v. Penn¬ 
sylvania Co., D.C,Ohio, 1 P.2d 478. 

28 C.J. p 26 note €3. 

DetexmlnatioiL of state law 
Where federal court was required 
to apply Michigan law with respect 
to garnishment, but there was no 
controlling reported decision from 
state court of Michigan, it was duty 
of federal court to solve the ques¬ 
tion by resort to any persuasive data 
that was available, such as justifia¬ 
ble inferences or fair Implication 
from other related adjudications and 
by reference to, and application of, 
rule laid down in Michigan decisions. 
U.S.—Cold Metal Process Co. v. Mc- 
Louth Steel Corporation, C.C.A. 
Mich., 126 F.2d 185. 
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82. U.S.—Bernstein v. Van Heyghen 
Freres Societe Anonyme, C.C.A.N. 
Y., 163 F.2d 246, certiorari denied 
68 S.Ct. 88, 332 U.S. 772, 92 L.Bd. 
357. 

Republic of Poland v. Pan-Atlan¬ 
tic, Inc., D.C.N.Y., 92 F.Supp. 330. 
Compliance with state statute held 
essential 

U.S.—Westerman v. Gilbert, D.C.R. 

I., 119 F.Supp. 355. 

State statute held Inapplicable 
Pennsylvania statute prohibiting 
the attachment of wages, which sets 
up a system of attachment for debts 
and applies to debts only, and not to 
taxes, has no application to action by 
United States to attach, in hands of 
employer, accrued wages of county 
employee, in order to enforce tax 
liens. 

U.S.—^U. S. V. Newhard, D.C.Pa., 15 
F.R.D. 348. 

83. U.S.—Brandenstein v. Helvetia 
Swiss Fire Ins. Co., C.C.N.Y., 169 
F. 689, affirmed 168 F. 1020, 92 C.C. 
A. 614, error dismissed 30 S.Ct. 
406, 216 U.S. 688, 54 L.Ed. 339, cer¬ 
tiorari denied 30 S.Ct. 676, 216 U.S. 
621, 64 L Ed. 641. 

Chappell & Co. v. Haddad, D.C. 
Mass., 1 F.R.D. 221. 

84. Conn.—^Morgan v. New York 
Nat. Building & Loan Ass’n, 46 A. 
877, 73 Conn. 161. 

85. U.S.—^Buxton v. Acadian Produc¬ 
tion Corporation, D.C.La., 36 F. 
Supp. 543. 

88. U.S.—Steam Stone-Cutter Co. v. 
Jones, C.C.Vt,, 13 F. 667, 21 Blatchf. 
138. 

67 C.J. p 199 note 32. 
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courts were held with relation to attachment and 
other process. 87 Under this statute it was held that 
a federal district court sitting as a common-law 
court, as distinguished from an admiralty or an 
equity court, could authorize the issuance of a writ 
of attachment in causes of action arising under 
statutes as well as in causes arising under the com¬ 
mon law,88 although there was also authority for 
a narrower construction limiting the right of attach¬ 
ment to causes of action arising under the common 
law.88 

Under the Federal Equity Rules writs of attach¬ 
ment 80 or sequestrationOi were appropriate only for 
enforcement of interlocutory orders or decrees. 
Under the rule providing that where compensation 
was allowed to a master by the court he was entitled 
to an attachment against the party ordered to pay, 
if on notice it was not paid within the time fixed 
by the court, it was discretionary with the court 
first to issue an order to show cause.82 

§ 234. Nature and Grounds 

In the federal courts attachment and garnishment 
are but Incidents of the main suit, and unless Jurisdic¬ 
tion of the person of the defendant is obtained by service 
of process or appearance, his estate cannot be reached In 
original actions in such courts. 

As a general proposition the federal courts in 


original actions, as distinguished from actions in¬ 
stituted in, and removed from, the state courts, 
do not have quasi-in-rem jurisdiction such as may 
be assumed in attachment and garnishment pro¬ 
ceedings.® 8 Attachment and garnishment are but 
incidents to the main suit,®'^ and unless jurisdiction 
of the person of defendant is obtained by service 
of process or appearance his estate cannot be 
reached.®5 The promulgation of the Federal Rules 
of Civil Procedure, Rule 64, 28 U.S.C.A., did not 
affect this principle,®® and, although there was au¬ 
thority to the contrary,®"^ the principle was also held 
not to be changed by a statutory provision which 
authorized the practice and modes of procedure and 
remedies by attachment in the federal courts which 
were provided for by the state laws.®® 

A federal court cannot, therefore, make use of 
provisional remedies in the absence of voluntary 
personal appearance in the action unless personal 
service can be had on defendant.®® Thus, in the 
absence of an existing lien on property within the 
jurisdiction of the court, a federal court must ac¬ 
quire jurisdiction over the person of a defendant 
before it is authorized to attach his property.^ 

Jurisdiction cannot be acquired by means of at¬ 
tachment,^ and a federal court has no jurisdiction 
to grant relief in personam by attachment without 


87- U S.—Miller v. Smith, C.C.A.Mo., 
1 F.2d 292. 

Ala.—Pearce v. Winter Iron Works, 
32 Ala. 68. 

25 C.J. p 813 notes 24, 25—6 C.J. p 94 
note 13. 

This statute contained the only 
grant of power to issue attachments 
U.S.—Pacific Nat. Bank v. Mixter, 
Mass., 8 set. 718, 124 U.S. 721, 31 
L.Ed. 567. 

88. U.S.—Little v. Grieco-Gibbs, 

Inc., D.C.Mass., 12 F.Supp. 798. 
Government’s action for customs 

and internal revenue duties on fraud¬ 
ulently imported liguors held “com¬ 
mon-law cause.” 

U.S.—U. S. V. Pacific Forwarding Co., 
D.aWash., 8 F.Supp. 647. 

89. U.S.—^Dixon v. Corinne Runkel 
Stock Co., D.C.N.C., 214 F. 418. 

infringement of copyright 

Since no authority exists in the 
United States for obtaining a copy¬ 
right beyond the extent to which 
congress has authorized it, a suit for 
infringement of a copyright is not a 
“common-law cause” in which plain¬ 
tiff is entitled to an attachment. 

U.S.—^Dixon V. Corinne Runkel Stock 
Co., supra. 

90. U.S.—^Martin v. James B. Ber¬ 
ry Sons’ Co., C.CJ^.R.I., 83 F.2d 
857. 


91. U S.—^Martin v. James B. Ber¬ 
ry Sons’ Co., supra—^Ross v. Graf¬ 
ton Power Co., D.C.Vt., 60 P.2d 663. 

92. U.S.—Cutting V. Van Fleet, Cal., 
252 F. 100, 164 C.C.A. 212. 

93. U.S.—McDowell v. Davies, D.C. 
Wash., 96 F.Supp. 301. 

Inherent power of federal district 
court to proceed in attachment gen¬ 
erally see Federal Courts § 311. 

94. U.S.—^Davis v. Bnsign-Bickford 
Co, C.C.A.Ark., 139 P.2d 624. 

Tanko v. Saperstein, D.C.Ill., 149 
F.Supp. 317—Grapette Co. v. Grap- 
ette Bottling Co., D.C.Puerto Rico, 
102 F.Supp. 517. 

Pratt V. Denver & R. G. W. R. 
Co., D.CMinn., 284 F. 1007. 

6 C.J. p 94 note 14 [a]. 

Ejf eot of lack of Jurisdiction of main 
suit 

Where the attachment itself and 
the complaint on which it was Issued 
showed on their face that the court 
lacked Jurisdiction, all the acts under 
the writ were absolutely void. 

U.S.—Allen v. Clark, D.C.Cal., 22 F. 
Supp. 898. 

95. U.S.—^Davis v. Ensign-Bickford 
Co., C.C.A.Ark., 139 P.2d 624. 

Day v. Newark India-Rubber 
Mfg. Co., C.C.N.Y., Fed.Cas.No.3,- 
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685, 1 Blatchf. 628, 1 Fish.Pat.Rep. 
394. 

Grapette Co. v. Grapette Bottling 
Co., D.C.Puerto Rico, 102 F.Supp. 
517. 

Pratt V. Denver & R. G. W. R. 
Co., D.C.Minn., 284 F. 1007. 

25 C.J. p 813 note 28 [a], [b]—6 C J. 
p 94 note 14. 

96- U.S.—Tanko v. Saperstein, D.C. 
Ill., 149 F.Supp. 317. 

97. U.S.—Guillou V. Fontain, C.C.Pa., 
11 F.CasNo.5,861. 

98. U.S.—Allen v. Clark, D.C.Cal., 22 
FSupp. 898. 

6 C.J. p 95 note 16. 

99. U.S.—^McDowell v. Davies, D.C. 
Wash., 96 F.Supp. 301. 

1. U.S.—Grapette Co. v. Grapette 
Bottling Co., D.C.Puerto Rico, 102 
F.Supp. 517. 

2. U.S.—Chaffee v. Hayward, R.I., 
20 How. 208, 16 L.Ed. 804, 861. 

Binns v. Wiliams, C.C.Mich., Fed. 
Cas.No.1,423, 4 McLean 580. 

Grapette Co. v. Grapette Bottling 
Co, D.C.Puerto Rico, 102 F.Supp. 
517. 

Bucyrus Co. v. McArthur, D.C. 
Tenn., 219 F. 266. 

25 C.J. p 813 note 28 [a], [b]—6 C.J. 
p 94 note 14, 
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personal service on defendant or his voluntary ap¬ 
pearance in the cause.^ Moreover, the Federal 
Rules of Civil Procedure, Rule 64, 28 U.S.C.A., give 
federal district courts no jurisdiction to issue writs 
of garnishment at the time of the commencement 
of an action, in the manner provided for by the law 
of the state where the court is held, against non¬ 
resident defendants who cannot be served with 
process within the state, and thus acquire jurisdic¬ 
tion of the person of defendant.^ Where, how¬ 
ever, the district court has jurisdiction of the cause 
and it appears that jurisdiction in personam may 
be secured in due course, plaintiff may have the 
benefit of a writ of attachment to secure the pro¬ 
spective judgment prior to the time that defendant 
is personally served.® 

Even in the absence of personal jurisdiction a 
federal court can render a judgment enforceable 
against attached property when jurisdiction in rem 
has been perfected in a state court by publication 
of notice, or even where defendant has knowledge 
of the attachment proceedings in the state court, 
which have occurred prior to removal, and publica¬ 
tion of notice is effected after removal to the federal 
court;® and where a case was removed to the fed¬ 
eral court after the suing out of a writ of attach¬ 
ment, substituted or constructive service on a non¬ 
resident defendant authorized by the state statute 
and perfected after removal will not be quashed.*^ 

If venue is proper an attachment may issue after 
a defendant is personally served whether or not he 
is a resident defendant,® and the fact that defendant 
is a resident or nonresident of the district is rele¬ 
vant to the propriety of a writ of attachment issued 
prior to personal service only to the extent that this 
fact enhances or decreases the likelihood that de¬ 


fendant may be served in due course.® 

Grounds of attachment. The state law and prac¬ 
tice have been held to govern with respect to the 
grounds of attachment.^® 

§ 235. Persons and Property Subject 

In the federal courts the property or Interests subject 
to attachment or garnishment are dependent on the state 
law and practice. 

The state law and practice have been held to gov¬ 
ern in the federal courts with respect to the prop¬ 
erty or interests subject to attachment^i or garnish¬ 
ment and, accordingly, when authorized by state 
law, the holder of a judgment against an insured 
under an automobile liability insurance policy may 
by garnishment compel the insurer to apply the 
amount of its liability under the policy to the satis¬ 
faction of the judgment.!® Furthermore, it has been 
held that by virtue of the controlling state law, 
plaintiff in an action to enforce a tax lien is au¬ 
thorized to receive payment of a negotiable demand 
note issued to the principal defendant and can de¬ 
mand payment in the same manner as if defendant 
had a bank balance subject to levy.!^ A disclaimer 
by any of the defendants of any interest in the at¬ 
tached funds does not render such funds unattach- 
able.!® 

A debt subject to an attachment must be a mature 
obligation owing in praesenti by the garnishee de¬ 
fendant to the nonresident principal defendant,!® 
and money payable on a contingency or condition 
is not subject to garnishment until the contingency 
has happened or the condition has been fulfilled.!'^ 

Moneys held in trust are not subject to attach¬ 
ment.!® So trust funds coming into the possession 
of the chief probation officer of the court in crimi- 


3. XJ.S.—^Hisel v. Chrysler Corp., D.C. 
Mo., 90 F.Supp. 655. 

4. U.S.—^Davls V. Ensigm-Bickford 
Co, C.C.A-Ark., 139 F.2d 624. 

McDowell V. Davies, D.C.Wash., 
96 F.Supp. 301. 

5. U.S.—Hearst v. Hearst, D.C.Cal., 
15 F.R.D. 258. 

6. U.S.—^Davis v. Bnslgn-Bickford 
Co., C.CJLArk.. 139 F.2d 624. 

7- U.S.—^Relber v. Trailmobile Co., 
D.CJMo., 11 F.R.D. 431. 

8. U.S.—^Hearst v. Hearst, D.C.Cal., 
15 F.R.D. 268. 

9. U.S.—^Hearst v. Hearst, supra. 

10. U.S.—United Water Works Co. 
V. Stone, C.C.Mass., 143 F. 1022. 

11. U.S.—^Heydemann v, Westing:- 
house Electric Mfgr. Co., C.CA^. 
Y., 80 F.2d 837. 

25 C.J. p 813 note 32. I 


12. U.S.—^National Automatic Tool 
Co. V. Goldie, D.C.Minn., 27 F.Supp. 
399. 

13. U.S.—^Farmers Ins. Exchange v. 
Ledesma, C.A.N.M., 214 F.2d 495— 
Pennsylvania Casualty Co. v. 
PhcBnix, C.C.A.Okl., 139 P.2d 823. 

Raiford v. House, D.C.Mo., 116 F. 
Supp. 918. 

Bradley v. Holcomb, D.C.Mich., 2 
F.R.D. 613. 

14s. U.S.—U. S. V. Schuermann, D.C. 

Mo., 106 F.Supp. 86. 

15- U.S.—Lydle v. Scott, D.C.Ohlo, 
167 F.Supp. 729. 

16. U.S.—Lydle v, Scott, D.C.Ohio, 
157 F.Supp. 729. 

Debt held subject to attaohmeiit 
Where purchasers executed con¬ 
tract to purchase oil leases and it 
had been agreed that during pur¬ 
chasers* operation of leases before 
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transaction was completed proceeds 
from sale of oil delivered to refining 
company would be embargoed, and 
before transaction was completed 
purchaser elected to rescind on 
ground of fraud, refinery’s debt to 
vendors was a mature obligation that 
was subject to attachment, 

U.S.—^Lydle v. Scott, supra. 

17- D.C.—Wheeler v. Thomas, D.C., 
31 F.Supp. 702. 

Garnishment of contingent liabilities 
generally see Garnishment § 87. 
Gamlshea cannot be prejudiced 
A garnishee cannot, as the result 
of garnishment, be placed in a posi¬ 
tion worse than that which he would 
occupy if the Judgment debtor had 
sued him. 

D.C.—Wheeler v, Thomas, supra. 

18. U.S.—^Murdoch v. City of Asbury 
Park. D.C.N.T., 48 F.Supp. 18. 
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nal cases in which def&dant is placed on probation 
on condition of making restitution or paying main¬ 
tenance are not subject to garnishment,^® although 
moneys received informally by such officer as par¬ 
tial restitution from one convicted of a crime but 
not placed on probation are subject to gamish- 

ment.'20 

Where securities sought to be attached are with¬ 
out the geographical limits of the federal district 
court, the court has no jurisdiction over them,2i and 
a motion for a preliminary injunction ordering de¬ 
fendant to deliver the certificates in order that they 
might be made subject to the foreign attachment 
must fail."®® 

§ 236. Proceedings in General 

Ordinarily an attachment will be sustained In th« 
federal court only where it was issued and levied In con¬ 
formity with requirements of the state laws; and in the 
absence of applicable federal statutes, the state law and 
practice have been held to govern with respect to the 
procedural issues involved In the seizure. 

Although the attachment or garnishment pro¬ 
ceedings are subject to general and positive provi¬ 
sions in acts of Congress properly applicable to 


them,23 ordinarily an attachment will be sustained 
in the federal court only where it was issued and 
levied in conformity with requirements of the state 
laws;24 and, in the absence of applicable federal 
statutes, the state law and practice have been held 
to govern with respect to the procedural issues in¬ 
volved in the seizure,25 the garnishment proce¬ 
dure,2® the method of making and prosecuting at- 
tachments,27 the sufficiency of the affidavits in the 
proceedings,28 such as the sufficiency of the affidavit 
made to obtain the attachment,®® the extension of 
time for bringing an action to reduce attached prop¬ 
erty to possession,®® and whether a notice required 
by state statute to be given by plaintiff in garnish¬ 
ment, where he desires to take issue on the gar¬ 
nishee’s answer, raises an issue between plaintiff 
and garnishee without the filing of further plead- 
ings.3i 

The state law and practice have also been held to 
govern in the federal courts with respect to the 
sale of perishable property under attachment,32 
the right of other creditors to appear and participate 
in the distribution of the proceeds of the attached 
property,®® trials of the right of property®^ or of 


19. D.C.—^Manley v. Butterfield, D.C., 
111 F.Supp. 783. 

20. D.C.—^Manley v, Butterfield, su¬ 
pra. 

21. U.S.—^Nederlandsche Bteindel- 

MaatschappiJ, N. V. v. Sentry Corp., 
D.C.Pa., 163 F.Supp. 800. 

Sliares of stools 

(1) For purpose of attachment, 
situs of shares of stock in corpora¬ 
tion is place where stock certificate 
is located. 

U.S.—-Westerman v. Gilbert, D.C.H. 
I., 119 F.Supp. 356. 

(2) Where stock in Rhode Island 
corporation was owned by resident of 
New York, and certificate of stock 
was held by him in New York, stock 
was not subject to attachment in 
Rhode Island. 

U.S.—W'esterman v. Gilbert, supra. 

22. U.S.—^N ederlandsche Handel- 
Maatschapplj, N. V. v. Sentry 
Corp., D.C.Pa., 163 F.Supp. 800. 

23. U.S.—^Booth v. Denike, C.C.Tex., 
65 F. 43—^Bowden v. Burnham, 
Kan., 59 F. 762, 8 C.C.A. 248— 
Brsteln v. Rothschild, C.C.Mlch., 22 
F. 61. 

Suit on attachment bond see infra § 
237. 

Power of federal court lu vacation 
Motion to discharge an attachment 
will not be heard in vacation, even 
if it might be so heard in the state 
court, since congress has not con¬ 
ferred such power on federal judges, 
and the power is not inherent. 

35A C. J.S.—22 


U.S.—Claflln V. Steinberg, C.C.Kan., 
5 F.Cas.No.2,777, 2 DHL 324. 
Statute held Inapplicable 
The statute, giving United States 
marshals in each state same powers 
in executing the laws of the United 
States as the sheriffs in such state 
have by law in executing the laws of 
the state, has no application in de¬ 
termining whether a writ of attach¬ 
ment, valid in the Jurisdiction in 
which it was Issued by the United 
States district court, could properly 
be levied on bank deposits in another 
state in which the remedy of attach¬ 
ment execution did not exist in con¬ 
nection with such deposit. 

U.S.—^U. S. ex rel. Marcus v. Lord 
Electric Co., D.C.Pa,, 43 F.Supp. 12. 
Proceedings held subject to rules 
adopted pursuant to statute 
U.S.—^Kinney v. Plymouth Rock 
ScLuab Co., Mass., 214 F. 766, 131 
C.C.A. 178, error dismissed 36 S. 
Ct. 728, 241 U.S. 663, 60 L.Ed. 1223 
—Gokey v. Boston & M. R. Co., C. 
C.Vt., 130 F. 992. affirmed 149 F. 
42, 79 C.CA. 64, 9 Ann.Cas. 384, 
affirmed 28 S.Ct. 657, 210 U.S. 155, 
52 L.Ed. 1002. 

24. U.S.—^Hisel v. Chrysler Corp., D. 
C.Mo., 90 F.Supp. 655. 

25. U.S.—Arsht v. Hatton, D.CJPa., 
80 F.Supp. 148. 

26. U.S.—^Met-Wood Products Corp. 
V. Sparks-Withington Co., D.C. 
Mich., 74 F.Supp. 979. 

27. Mass.—^Russia Cement Co. v. Le 
Page Co., 65 N.E. 70, 174 Mass. 849. 
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28. U.S.—^Robert W. Irwin Co. v. 
Sterling, Inc., D.C.Mich., 14 P.R.D. 
250. 

Affidavits held sufficient 
U.S.—^Republic of Italy v. De Angelis, 
D.CJJT.Y., Ill F.Supp. 216. 
Affidavits held fatally defective un- 
less subject to amendment 
U.S.—^Robert W. Irwin Co. v. Ster¬ 
ling, Inc., D.C.Mich., 14 P.R.D. 260. 

29. U.S.—^Richard Nathan Corpora¬ 
tion V. Mitsubishi Shoji Kaisha, 
Limited, D.C.N.Y., 41 F.Supp. 299 
— ^Korb V. Newspaper PM, D.C.N.J., 
38 F.Supp. 339. 

Ely V. Hanks, D.C.Ohio, 8 F.Cas. 
No.4,430, 1 West.L.Month. 107. 
Affidavit presumed to be on personal 
knowledge 

U.S.—Richard Nathan Corporation v. 
Mitsubishi ShoJi Kaisha, Limited, 
D.C.N.Y., 41 F.Supp. 299. 

30. U.S.—Carroll v. Manufacturers 
Trust Co.. C.AN.Y., 202 P.2d 714. 

31. U.S.—^Logan v. Goodwin, Kan., 
104 F. 490, 43 C.C.A. 658. 

32. U.S.—New York Silk Mfg. Co. v. 
Paterson Second Nat. Bank, C.C.N. 
J., 10 F. 204. 

33. U.S.—Gumbel v. Pitkin, La., 8 
S.Ct. 379, 124 U.S. 131, 31 L.Ed. 
374—^Krlppendorf v, Hyde, Ind., 4 
S.Ct. 27, 110 U.S. 276, 28 L.Ed. 146. 

34. U.S.—^Krippendorf v. Hyde, su¬ 
pra. 

Rice V. Adler-Goldman Commn. 
Co., Ark., 71 F. 161, 18 C.C.A. 15. 
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issues on the answers of garnishees, 3^ the rule of 
distribution and the mode of settling priority of lien 
in case of successive attachments,^ 6 and the right 
of a discharged garnishee to recover expenses and 
attorneys’ fees.2'7 

Amendments, A motion to amend an affidavit in 
support of the attachment or garnishment may in 
the discretion of the court be granted in a proper 
case, 3S and the amendment may relate back to the 
date of the filing of the affidavit.^s Such motions 
have been held governed by federal law where de¬ 
fendants had been personally served with process, 
and the attachment or garnishment involved was 
no more than a provisional remedy sought in a case 
already properly before the court,and governed 
by state law where defendants had not been served 
with process and are subjected to the power of the 
court only by virtue and to the extent of their prop¬ 
erty within the jurisdiction of the court.^i The 
effect of an amendment to the complaint on plain¬ 
tiff’s prior attachment of certain goods or moneys 
must be determined in accordance with the state 
law.42 

Prior to the adoption of the Federal Rules of Civil 
Procedure, the state practice was followed where it 
permitted amendment of the attachment order, 


writ,^^ bond,4S or other parts of the proceeding.^^ 
However, the federal law authorizing amendments 
in attachment and garnishment proceedings was 
controlling where the state practice did not permit 
such relief.4'^ Whether an amendment to plain¬ 
tiff’s declaration discharged a bond previously given 
to dissolve an attachment depended on the local 
law.4® 

Parties, A party having or claiming an interest 
in the property or fund garnished must be made a 
party to the garnishment proceedings.^^ So an 
action by the United States to attach, in the hands 
of his employer, the accrued wages of a county em¬ 
ployee, in order to enforce tax liens, should be 
brought against the county, and in such an action 
the employee is not the proper party to raise the 
question whether the United States may garnish 
the salary of an employee of a state.^l 

On a proper showing a third person may intervene 
in a proceeding brought by a person claiming owner¬ 
ship of the proceeds of the sale of property seized 
under a writ of attachments^ 

Trial, In accordance with general rules, it is for 
the jury to determine questions of fact,®^ the credi¬ 
bility of the witnesses, and the weight of their 


35- U.S.—Citizens’ Bank v. Parwell, 
Kan,, 56 F. 570, 6 C.C.A. 24. 

36. XJ S.—Brooks v. Fry, C.C-Ark., 
45 F. 776. 

25 C.J. p 814 note 61. 

37. trS.—Tefet V. Stern, Mich., 74 
F. 756, 21 C.C.A. 73. 

33- U.S.—Tanko v. Saperstein, D.C. 
Ill., 149 FSupp. 317. 

Robert W. Irwin Co. v. Sterling, 
Inc., D.C.Mich., 14 F.R.D. 250. 

39. U S —Robert W. Irwin Co. v. 

Sterling, Inc., supra. 

40. U.S.—Robert W. Irwin Co. v. 

Sterling, Inc., supra. 

41. U.S.—Shoafe V. Gage, D.C.Neb., 
168 F.Supp. 161—Tanko v. Saper¬ 
stein, D.C.IIL, 149 F.Supp. 317. 

42. U.S.—Stanley Trading Co. v. 

Bensdorp, Inc., D.C.Mass., 95 F. 

Supp. 502. 

dAmendsueut held not to dissolve at- 
tachment under Massachusetts law 
where it did not set forth entirely 
different cause of action arising aft¬ 
er original complaint and attach¬ 
ments but merely stated substantial¬ 
ly the same claim although in tech¬ 
nically different form. 

U.S.—Stanley Trading Co. v. Bens¬ 
dorp, Inc., supra. 

Amount of damages 

Amendment of declaration so as 
to increase the amount of damages 
allegedly sustained to an amount in 


excess of that claimed in attachment 
affidavit and bond was not allowable 
under Georgia law, even though de¬ 
fendant entered a general appearance. 
U.S.—^Watson v. World of Mirth 
Shows, D.C.Ga., 4 F.R.D. 81. 

43. U.S.—^People’s Sav. Bank & 
Trust Co. V. Batchelder Egg Case 
Co., Ark,, 61 P, 130, 2 C.CA.. 126. 

44. U.S.—Wolf V. Cook, C.C.Wis., 40 
P. 432. 

45. U.S.—Singer Mfg. Co. v. Mason, 
C.C.Kan., 22 F.Cas.No.12,903, 6 Dill. 
488. 

46. U.S.—^Fitzpatrick v. Plannagan, 
Miss., 1 S.Ct. 369, 106 U.S. 648, 27 
L,.Ed. 211. 

People's Sav. Bank & Trust Co. 
V. Batchelder Egg Case Co., Ark., 
61 P. 130, 2 C.C.A. 126. 

47. U.S,—Booth V. Denike, C.C.Tex., 
65 P. 43. 

6 C.J, p 37 note 56 [a]. 

48. Mass,—^Russia Cement Co. v. Le 
Page Co., 55 N.E. 70, 174 Mass. 349. 

49. D.C.—^Wheeler v. Thomas, D.C., 
31 F.Supp. 702. 

Necessity of joining parties interest¬ 
ed in debt or fund generally see 
Garnishment § 137. 

50. U.S.—U. S, V. Newhard, D.C.Pa., 
16 P.R.D. 348. 

Indispensable pairties added 

County commissioners and county 
controller being indispensable par¬ 
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ties, the addition of the county, the 
commissioners, and the controller, as 
defendants to the action will be or¬ 
dered. 

U.S.—^U. S. V. Newhard, supra. 

51. U.S.—^U. S. V. Newhard, supra. 

52. D.C.—Plitt V. Stonebraker, 195 
P.2d 39, 90 U.S.APP.D.C. 266. 

Motion held sufficiently to present is¬ 
sue of intervener’s right 
D.C.—^Plitt V. Stonebraker, supra. 
Intervention motion held timely 
D.C.—Plitt V. Stonebraker, supra. 

53. U.S.—Superior Ins. Co. v. Mil¬ 
ler, C.A.Okl., 208 P.2d 700. 

Held for jury 

In garnishment proceeding against 
insurer which had issued liability 
policy covering automobile in which 
plaintiff was riding at time she suf¬ 
fered injuries from collision which 
occurred when automobile was being 
driven by one who had allegedly re¬ 
ceived permission from salesman for 
named insured to road test the vehi¬ 
cle, Questions as to whether automo¬ 
bile had been driven a greater dis¬ 
tance than was reasonably adequate 
to road test it at time of collision, 
and thus whether automobile was 
then being driven for purpose of the 
road test, were for jury. 

U.S.—Superior Ins. Co. v. Miller, su¬ 
pra. 

54. U.S.—Superior Ins. Co, v. Miller, 
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evidence and general rules have been applied 
with respect to the findings.^® A motion by the 
garnishee to reopen the case after submission of 
proposed findings and order adverse to the garnishee 
will not be granted in the absence of mistake, inad¬ 
vertence, surprise, excusable neglect, fraud, misrep¬ 
resentation, or other misconduct,57 particularly 
where all issues on which the proposed findings 
were made were raised by testimony and argument 
at the trial and full opportunity was afforded to 
present evidence when such issues were raised.58 

Judgment. Judgment cannot be entered against 
the garnishee on the basis of his answers to inter¬ 
rogatories unless they contain, by express or neces¬ 
sary implication, a clear and unequivocal admission 
of indebtedness to defendant.®^ Where plaintiff in 
its action to garnish the proceeds of negotiable de¬ 
mand notes issued to the debtor did not make a 
prima facie showing of present control and owner¬ 
ship of the notes in the debtor and had not pur¬ 
sued reasonable avenues of discovery as to the 
whereabouts of the notes and as to outstanding 
claims against them, the court will not grant plain¬ 
tiff a final judgment against the maker of the 
notes. 50 

In a proceeding against two garnishees holding 
property as cotrustees, a judgment of condemnation 
against one alone, and which makes no adjudication 
as to the other, is defective,®! and where partners 
of the judgment debtor were not made parties to 
the garnishment proceeding, and did not voluntarily 
enter such proceeding, the judgment, which was 
against credits and properties in the hands of one 
trustee, as garnishee, or which might affect both 
trustees as garnishees, is good only to the extent 
of the interest of the judgment debtor alone.®^ If, 
however, such partners are summoned and make no 
relevant claim, a judgment of condemnation fore¬ 


closing their interests may be entered, and should 
run against both trustees if both are found to hold 
title to the credits or properties included in the 
judgment.®® If the partners assert claims thereto, 
the judgment of condemnation to be entered must 
depend on the resolution by the court of the claims, 
or be so limited as to condemn only the interest 
available for payment on the judgment owed by the 
judgment debtor.®^ 

An assertion by the garnishee of a lien for attor¬ 
ney’s services, not made in the manner required by 
law, furnishes no basis for setting aside the judg¬ 
ment.®® 

§ 237. Bond 

In the absence of a controlling federal statute, the 
state law and practice have been held to govern in the 
federal courts with respect to the necessity of an attach¬ 
ment bond, the amount thereof, and the qualification and 
residence of the sureties. 

An order of attachment is process within the fed¬ 
eral statute providing that security shall not be re¬ 
quired of the United States or any party acting im- 
der the direction thereof on the issuance of process 
or the institution or prosecution of any proceeding,®® 
and under the Federal Rules of Civil Procedure, 
Rule 64, 28 U.S.C.A., as qualified by the statute, 
a party coming within the terms thereof is not re¬ 
quired to furnish a bond, although a state statute 
provides that an order of attachment shall not be 
issued until a bond has been executed.®7 So a pro¬ 
vision of the state law requiring the posting of se¬ 
curity as a condition precedent to the issuance of 
garnishment does not apply to the United States in 
view of the federal statute.®® In the absence of a 
controlling federal statute, however, the state law 
and practice have been held to govern in the federal 
courts with respect to the necessity of an attachment 
bond,®® the amount thereof,70 and the qualification 


supra—Stoll v. Hawkeye Cas. Co. 
of Des Moines, Iowa, C.A.S.D., 193 
P.2d 266. 

55. U.S.—Stoll V. Hawkeye Cas. Co. 
of Des Moines, Iowa, supra. 

56. U.S.—^Randolph v. Employers 
Mut. Liability Ins. Co. of Wis., C. 
A.Mo., 260 F.2d 461. 

Finding as to Indebtedness of crar- 
nlshee to defendant beld proper 
U.S.—U. S. V. Newhard, D.C.Pa., 17 
F.R.D. 286. 

57. D.C.—^Rue v. Feuz Const. Co., D. 

C. , 103 F.Supp. 499. 

58. D.C.—^Rue v. Feuz Const. Co., 
supra. 

59. U.S.—^Adams Apple Products 
Corp. V. Monmouth Products Co., 

D. C.Pa., 85 F.Supp. 797. 


60. U.S.—^U. S. V. Schuermann, D.C. 
Mo., 106 F.Supp. 86. 

61. D.C.—^Draisner v. Liss Realty 
Co., 228 F 2d 48, 97 U.S.App.D.C. 77. 

62. D.C.—^Draisner v, Liss Realty 
Co., supra. 

63- D.C.—^Draisner v. Liss Realty 
Co., supra. 

64. D.C.—^Draisner v. Liss Realty 
Co., supra. 

65. D.C.—^Draisner v. Liss Realty 
Co., supra. 

66. U.S.—^Brown v. Beckham, C.C.A. 
Ky., 137 F.2d 644, certiorari de¬ 
nied 64 S.Ct- 430, 320 U.S. 803, 88 
L.Bd. 486, 

67. U.S.—^Brown v. Beckham, supra. 
Purpose of Bnle is to make law 

uniform in all jurisdictions. 
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U.S.—Brown v. Beckham, supra. 

Office of Price Administration was 
entitled, in an action seeking* treble 
damages for sales in excess of the 
maximum ceiling price, to the issu¬ 
ance of a writ of attachment against 
defendant’s property without the ne¬ 
cessity of a bond. 

U.S.—Brown v. Beckham, supra. 

68. U.S.—^U. S. V. Pacific Forwarding 
Co., D.C.Wash., 8 F.Supp. 647. 

69. U.S.—^Korb v. Newspaper PM, 
D.C.N.J., 38 F.Supp. 339. 

Filing of bond to obtain release of 
attached property see infra § 239. 

70. U.S.—^Fleitas v. Cockrem, La., 
101 U.S. 301, 25 LEd 954. 

Increase denied where the attach¬ 
ment was to be vacated on filing of 
bond by defendants. 
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and residence of the sureties.*^^ 

Suit on attachment bond. An ancillary proceed¬ 
ing to recover damages on an attachment bond must 
follow the course prescribed for a non jury civil ac¬ 
tion by the Federal Rules of Civil Procedure.'^^ In 
an action on such bond attorney's fees incurred in 
securing the dissolution of an attachment, when 
their recovery is authorized by state law, arc an 
element of damagesJ^ 

§ 238. Process 

A creditor depends on good service of the writ to 
make his recovery, and has the burden of showing good 
faith in his attempt to secure proper service. 

A creditor depends on good service of the writ 
of garnishment to make his recovery, and has the 
burden not only of avoiding collusion, but of show¬ 
ing good faith in his attempt to secure proper serv¬ 
ice on the garnishee; and service on the debtor 
as an agent of the garnishee does not constitute law¬ 
ful and proper service, particularly where the debtor, 
for his own interest, concealed the fact of service 
and prevented notice from reaching his employer.'^S 

The failure, after attachment of the property, 
properly to notify defendant thereof, is a waivable 
defect.'^® 

The state law and practice have been held to 
govern with respect to the direction of the attach- 
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ment writ,'^^ the service thereof, ^8 and the requisites 
of the notice to a garnishee.*^® 

§ 239. Quashing, Vacating, or Dissolving 

The federal court may properly vacate or dissolve 
an attachment not Issued and levied In conformity with 
requirements of the state laws or when any contingency 
occurs on which, according to state laws, such attach¬ 
ment would be dissolved on like process Instituted In the 
state courts. 

The federal court may properly vacate or dissolve 
an attachment not issued and levied in conformity 
with requirements of the state laws;®® and an at¬ 
tachment in the federal courts is to be dissolved 
when any contingency occurs on which, according 
to the laws of the state where the court is held, such 
attachment would be dissolved on like process insti¬ 
tuted in the courts of the state.®i The garnishee is 
not entitled to a release of the garnishment until 
the rights of the parties claiming an interest in the 
fund or property garnished have been determined.®^ 

In general the state law and practice have been 
held to govern with respect to whether the attach¬ 
ment is to be quashed,®® when and how the benefit 
of an attachment is lost,®^ the right to make a mo¬ 
tion to discharge an attachment,®® and proceedings 
for dissolution or dismissal.®® 

Grounds, A levy against funds not subject to at¬ 
tachment must be set aside,and the writ will be 
quashed where it may not be maintained under the 


U.S.—^Richard Nathan Corporation v. 
Mitsubishi Shoji Kaisha, Limited, 
D.C.N.Y., 41 F.Supp. 299. 

71. U.S.—Singer Mfg. Co. v. Mason, 
C.C.Kan., 22 P.Cas.No.12,903, 6 Dill. 
488. 

72- U.S.—^Kehaya v. Aston, D.C.N. 

T., 32 P.Supp. 273. 

After a siimmary hearing the dis¬ 
trict court has power to give judg¬ 
ment. 

U.S.—^Kehaya v. Aston, supra. 

73. U.S.—^Fidelity & Deposit Co. of 
Maryland v. L. Buck! & Son Lum¬ 
ber Co., Fla., 23 S.Ct. 682, 189 U.S. 
136, 47 L.Ed. 744. 

74. D.C.—^Encyclopaedia Brltannlca 
V. Shannon, 133 F.2d 397, 77 U.S. 
App-D.C. 126. 

75- D.C.—Encyclopaedia Britannlca 

V. Shannon, supra. 

76. U.S.—Garden Homes, Inc. v. Ma¬ 
son, C.A.N.H, 249 F.2d 71, certio¬ 
rari denied 78 S.Ct. 662, 366 U.S. 
908, 2 L.Ed.2d 680. 

77. U.S.—^Treadwell v. Seymour, C. 

C. N.T.. 41 F. 579. 

25 C.J. p 813 note 86. 

78- U.S.—^Loewe v. Union Sav. Bank, 

D. C.Conn., 226 F. 294, modified on 


other grounds 236 F. 444, 149 C.C. 
A. 496, L.R.A.1917B 938, affirmed 
37 S.Ct. 172. 242 U.S. 857, 61 LEd. 
360—McDermott v. Hayes, Mass., 
197 P. 129, 116 C.C.A. 663. 

76. U.S.—Logan v. Goodwin, Kan., 
104 P. 490, 43 C.CJI. 668. 

Wile V. Cohn, C.C.Iowa, 63 P. 769, 
affirmed 70 F. 138, 17 C.C.A. 26. 

80. U.S,—^Hisel v. Chrysler Corp., D. 
C.Mo., 90 P.Supp. 666. 

81. U.S.—^Lafollye v. Carriere, C.C. 
La., 24 P. 346, affirmed Tua v. 
Carriere, 6 S.Ct. 666, 117 U.S. 201, 
29 L.Ed. 865. 

25 C.J. p 814 note 63. 

82. D.C.—Wheeler v. Thomas, D.C., 
31 P.Supp. 702. 

Time for motion to quash generally 
see Garnishment $ 272. 

83. U.S.—ShoafC v. Gage, D.C.Neb., 
168 P.Supp. 161. 

84. Mass.—^Russia Cement Co. v. Le 
Page Co., 55 N.E. 70, 174 Mass. 349. 

85. U.S.—Garden City Mfg. Co. v. 
Smith, C.C.Neb., 9 P.Cas.No.6,217, 1 
Dill. 806. 

86 . U.S.—^Richard Nathan Corpora¬ 
tion V. Mitsubishi Shoji Kaisha, 
Limited, D.C.N.T., 41 F.Supp. 299— 
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Korb V. Newspaper PM, D.C.N.J., 
38 P.Supp. 339. 

26 C.J. p 814 note 46. 

Where defects were apparent on 
face of writ of attachment and order 
on which writ Issued, it was unneces¬ 
sary for defendants seeking to quash 
the writ to proceed on a rule to show 
cause supported by affidavits. 

U.S.—^Korb V. Newspaper PM, supra. 

Defenses and merits not considered 
On motion to vacate writs of at¬ 
tachment because of Insufficiency of 
affidavits on which writs were Issued, 
the court will look to the case made 
by the plaintiff and will not consider 
the defendants’ defenses or the mer¬ 
its of the case. 

U.S.—'Richard Nathan Corporation v. 
Mitsubishi Shoji Kaisha, Limited, 
D.C.N.T., 41 P.Supp. 299. 

State court attachment 
On motion to dismiss and dissolve 
an attachment obtained in the state 
court before removal of the action, 
the federal court follows the state 
law. 

U.S.—^La Varre v. International Pa¬ 
per Co.. D.C.S.a, 87 P.2d 141. 

87. U.S.—Murdoch v. City of Asbury 
Park. D.CN.T.. 48 P.Supp. 18. 
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state law,88 as where the only damages claimed by 
plaintiff are for losses which he may never have to 
suffer, and neither the contract sued on nor the com¬ 
plaint discloses any standard for their determina- 
tion.89 So an attachment will be dissolved on ter¬ 
mination of the action by dismissal.80 

Nonresidence constitutes no basis for dissolving 
an attachment;81 and a writ of garnishment will 
not be quashed because service of the summons 
has not been made on the principal defendants where 
they were residents of the state and it was not 
shown that they could not be served within the 
federal district wherein the action was brought,82 
or on the ground that the statutory remedy of gar¬ 
nishment is confined, in the state, to the law side 
of the court whereas the suit in the federal district 
court is in effect an equity proceeding.83 if plain¬ 
tiff is not entitled to recover on part of its causes 
of action, this is not grounds for dissolving the at¬ 
tachment in toto, but only grounds for reducing the 
attachment by the amount of the dismissed claim.Q^ 

Release of property; security. When authorized 
by law, the owner, with the approval of the court, 
may obtain the release of his property on the filing 
of a bond or stipulation as security.85 The right 
of plaintiff to money deposited to release attached 
property depends on the attachment itself and the 
stipulation under which the deposit was made.^® 

Attorneys* fees. Where authorized by the ex¬ 
press terms of an applicable state statute, attorneys’ 
fees may be allowed on the quashing of a writ of 


gamishment.®*^ 

Stay of proceedings. The attachment proceedings 
may in a proper case be stayed pending final deter¬ 
mination of an action by the debtor in another juris¬ 
diction for the rescission of the transaction out of 
which the debt arose ;88 and where no prejudice will 
result, a motion to dissolve an attachment may 
be continued and stayed to afford plaintiff opportun¬ 
ity to have interrogatories answered.® 8 

§ 240. Lien 

A creditor ordinarily perfects a lien on a debt by 
attachment and garnishment with service of notice 
thereof on the debtor; but In the absence of a levy, no 
specific lien is obtained on property at the commencement 
of an action In which Jurisdiction was obtained by at¬ 
taching other specific property. 

A creditor ordinarily perfects a lien on a debt by 
attachment and garnishment with service of notice 
thereof on the debtor; and when this has been prop¬ 
erly done, the effect thereof is to give to the attach¬ 
ing creditor a lien on the indebtedness for the 
amount necessary to satisfy the judgment rendered 
in the proceedings in his favor,l which lien dates 
from the time the writ of garnishment was issued 
and served.2 The existence of other prior liens 
or equities against the property does not render 
garnishment proceedings premature, but only re¬ 
quires that the relief granted should be subject to 
all equities existing between the garnishee and the 
judgment debtor.® 

In the absence of a levy, no specific lien is ob- 


88. U.S.—Jacobson v. Coon, C-C.A. 
Mich., 166 F.2d 666. 

89. U.S.—Jacobson v. Coon, supra. 

80. U.S.—Miller v. Gillette, C.A. 
Conn., 267 F.2d 783. 

81. U.S.—-Lydle v. Scott, D.C.Ohio, 

167 F.Supp. 729. 

82. U.S.—Jacobson v. Coon, C.CLA. 
Mlch., 166 F.2d 665. 

83. U.S.—Jacobson v. Coon, supra. 

94. U.S.—ShojdT v. Gage, D.C.Neb., 

168 F.Supp. 161. 

85. U.S.—^Richard Nathan Corpora¬ 
tion V. Mitsubishi Shojl Kalsha, 
Limited, D.C.N.T., 41 F.Supp. 299. 
Attachment bond grenerally see supra 
9 237. 

XTkillateral stipulation 

In view of federal statute relating 
to release of public property from 
Attachment, 40 U.S.CA. 9 308, dis¬ 
trict court had Jurisdiction to and 
should vacate attachment of realty of 
defendant as acting commissioner of 
federal housing administration on 
dllng of stipulation for discharge of 
attachment by district attorney with 


authorization of acting secretary of 
treasury, although such stipulation 
was unilateral and plaintiff opposed 
the filing thereof and motion to va¬ 
cate attachment. 

U.S.—Garden Homes, Inc. v. Mason, 
D.C.N.H., 142 F.Supp. 744, appeal 
dismissed, CA., 238 F.2d 654. 

96. U.S.—^In re Rand Min. Co., D.C. 
Cal., 71 F.Supp. 724. 

97. U.S.—Rosenthal v. Frankfort 
Distillers Corp., CATex., 193 F.2d 
137. 

Attorney's fees incurred In securing 
dissolution of attachment as ele¬ 
ment of damages in action on at¬ 
tachment bond see supra 9 337. 

98. U.S.—Nederlandsche Handel- 
MaatschappU, N. V. v. Sentry Corp., 
D.C.Pa., 168 F.Supp. 800. 

Ciromnstaaoes held to warrant stay 
Where holder of two of series of 
notes instituted foreign attachment 
proceeding In Pennsylvania against 
maker for failure to honor notes at 
maturity, holder attached sum be¬ 
longing to maker in hands of bank, 
action was removed to federal court 
In Pennsylvania, subsequently maker 
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instituted action in federal court in 
New York against all holders for re¬ 
scission of transaction out of which 
notes were issued and notes were 
complete instruments in themselves, 
maker was not entitled to dismissal 
of attachment proceeding in absence 
of community of interest between 
note holders but, in view of fact that 
New York court granted maker's mo¬ 
tion to enjoin holder from proceed¬ 
ing in Pennsylvania court, Pennsyl¬ 
vania court would grant maker's mo¬ 
tion to stay attachment proceeding 
pending final determination of action 
in New York court or until further 
order. 

U.S.—Nederlandsche Handel-Maat- 

schapplj, N. Y. V. Sentry Corp., su¬ 
pra. 

99. U.S.—J. R. Prewitt & Sons, Inc. 
V. Willimon, D.C.Mo., 20 F.R.D. 149. 

1. U.S.—U. S. V. Eiland, CAW.Va., 
223 F.2d 118. 

2. U.S.—^In re Demountable House 
Corp., D.C.Pla., 68 F.Supp, 966, 

3. U.S.—Wirt Franklin Petroleum 
Corporation v. Gruen, C-CATex., 
139 F.2d 659. 
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tained on property at the commencement of an ac¬ 
tion in which jurisdiction was obtained by attaching 
other specific property.^ 

A writ of foreign attachment binds all property 
of defendant in the hands of the garnishee at the 
time of the service of the writ, plus all additional 
property received up to the time of trial on the inter¬ 
rogatories or the dissolution of the attachment.^ 

§ 241. Effect 

On service of a vrrlt of foreign attachment, the 
garnishee becomes a party to the action bound to exer¬ 
cise unusual diligence and caution to protect the interest 
of the other parties and liable for damages resulting from 
his failure to do so. 

On service of a writ of foreign attachment, the 
garnishee becomes a party to the action.® His status 
in the litigation, however, is more like a stakeholder 
than plaintiff or defendant.'^ He is bound to exer¬ 
cise unusual diligence and caution to protect the in¬ 


terest of the other parties.® He cannot be compelled 
to pay either plaintiff or defendant until a legal re¬ 
sult has been reached.® If he pays the wrong party 
before the contest has been judicially determined, 
he does so at the risk of being compelled to pay the 
right party when this party has been ascertained by 
the court, and where the garnishee is a bank, the 
extent of its liability in such case is the amount 
defendant had on deposit at the time of the service 
of the writ plus deposits made thereafter up to the 
time of the trial,to which interest may be added 
where the garnishee was guilty of gross negligence 
resulting in unreasonable delay.^® 

When defendant is not known to the garnishee 
by the name used in the writ of attachment, pa 3 mient 
by the garnishee in ignorance of defendants identity 
will relieve the garnishee from liability, unless he 
has notice of facts which put him on inquiry as to 
defendants identity.^® 


V. APPEAEANOE 


§ 242. In General 

In the federal courts the trial court has reasonable 
discretionary control over a case as to matters of ap¬ 
pearance; and although a notice of appearance is not 
required by the Federal Rules of Civil Procedure, It Is 
not forbidden, nor is it improper. 

In the federal courts the trial court has reason¬ 
able discretionary control over a case as to matters 
of appearances.14 The presence of defendant is an 
essential element of the jurisdiction of the court in 


in personam actions,^® and in an action in rem, the 
thing sued may appear in court.^® Although a no¬ 
tice of appearance is not required by the Federal 
Rules of Civil Procedure, it is not forbidden, nor 
is it improper.^*^ Stipulations and orders naming 
certain persons as attorneys for defendant may be 
sufficient as a notice of appearance for defendant.^® 

A person can appear so as to be bound by the ac¬ 
tion of the court even though he is not a party and 


4. U.S.—Brownell v. National City 
Bank of New York, D.C.N.Y., 131 
F.Supp. 60. 

5. U.S.—^Adams Apple Products 

Corp. V. Monmouth Products Co., 
D.CPa., 85 F.Supp. 797. 

6. U.S.—^Adams Apple Products 

Corp. V. Monmouth Products Co., 
D.C.Pa., 85 F.Supp. 797. 

7. U.S.—^Adams Apple Products 

Corp. V. Monmouth Products Co., 
supra. 

8. U.S.—^Adams Apple Products 

Corp. V. Monmouth Products Co., 
supra. 

9. U.S.—^Adams Apple Products 

Corp. V. Monmouth Products Co., 
supra. 

10. U.S.—^Adams Apple Products 
Corp. V. Monmouth Products Co., 
supra. 

11. U.S.—^Adams Apple Products 
Corp. V. Monmouth Products Co., 
supra. 

12. U.S.—^Adams Apple Products 
Corp. V. Monmouth Products Co., 
supra. 


Interest from date of denial of In¬ 
debtedness 

Where garnishee bank’s failure to 
look at own records to ascertain 
whether company named in writ of 
foreign attachment was same as de¬ 
positor was such gross negligence 
that delay caused by litigation to de¬ 
termine garnishee’s liability was un¬ 
reasonable, plaintiff was entitled to 
interest against garnishee from date 
garniijhee filled its answer to plain¬ 
tiff’s first set of interrogatories de¬ 
nying its indebtedness to defendant. 
U.S.—^Adams Apple Products Corp. v. 
Monmouth Products Co., supra. 

13. U.S.—Adams Apple Products 
Corp. V. Monmouth Products Co., 
supra. 

NegUgence in ascertaining identity 
Where garnishee bank had sufid- 
cient facts within its files to ascer¬ 
tain that ‘’Monmouth Products Co., 
a New Jersey corporation,” named in 
writ of foreign attachment and “Mon¬ 
mouth Products Co., Inc.,” a depos¬ 
itor, were same corporation, failure 
to recognize that these companies 
were same corporation constituted 
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negligence, and garnishee bank would 
be liable to plaintiff after it allowed 
depositor to close out its bank ac¬ 
count after service of writ of foreign 
attachment. 

U.S.—Adams Apple Products Corp. v. 
Monmouth Products Co., supra. 

14. U.S.—^Martin v. Lain Oil & Gas 
Co., D.C.I11., 36 F.Supp. 252. 

Effect of appearance as waiver of ob¬ 
jection to: 

Jurisdiction see infra §§ 476-478. 
Process or service thereof see su¬ 
pra § 226. 

Venue see infra § 484. 

15. U.S.—Oster v. Dominion of Can¬ 
ada, D.C.N.T., 144 F.Supp. 746, af¬ 
firmed, C.A., Clay v. Dominion of 
Canada, 238 F.2d 400, certiorari de¬ 
nied 77 S.Ct. 813, 353 U.S. 936, 1 L. 
Ed.2d 759. 

16. U.S.—^Weatherford v. Radcliff, 
D.C.S.C., 63 F.Supp. 107. 

17. U.S.—L. G. Defence & Son, Inc. 
V. Globe Indem. Co., D.C.N.Y., 23 
F.R.D. 275. 

18. U.S.—^Mitchell v. Carborundum 
Co., D.C.N.Y., 7 F.R.D. 523. 
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has not formally intervened.^® Furthermore, a 
named defendant may become a party to an action 
voluntarily even if process is not served on him,2® 
and a voluntary appearance by a named defendant 
makes him a party as effectively as if he had been 
served with process.®! Whether or not movant 
should be permitted to file his appearance as an in¬ 
terested party to be heard must rest ultimately on 
the quality of the right he seeks to assert or to de¬ 
fend.®® 

In determining the sufficiency of the notice of 
appearance in an action in a federal court, the 
Federal Rules, rather than the state practice, con¬ 
trol.®® As a general rule the state law is not con¬ 
trolling in the federal courts in the determination 
of the question as to whether an appearance is gen¬ 
eral or special,24 or as to the effect of a general ap¬ 
pearance.®® A district court, having adopted a 
rule, in conformity with the state statute, as to the 
time within which a defendant is required to appear 
after service, is not required to change such rule to 
conform to every change in the statute, and it is 


not without jurisdiction over a defendant because 
the time fixed by the rule and the summons issued 
and served thereunder is shorter than that pre¬ 
scribed by the statute then in force.®® 

WitlidrazvaL The withdrawal of an appearance 
is a matter which rests largely in the discretion of 
the court,®7 and permission to withdraw an uncon¬ 
ditional and general appearance may be denied not¬ 
withstanding a change by plaintiff of the legal 
theory of the action.®® 

§ 243. Authority to Appear for Another 

A party may appear in person or by his agent; and 
generally parties to suits in the federal courts may plead 
and manage their own cases personally or by the assist¬ 
ance of counsel. 

A party may appear in person or by his agent,®® 
and in the absence of fraud, the appearance of a duly 
authorized representative may operate as an appear¬ 
ance by the principal.®® With the exception of cor¬ 
porations, which it has been held cannot appear in 
person,®! parties to suits in the federal courts may 


19. U.S.—^Andrews v. Andrews & 
Andrews, D.C.N.T,, 42 F.Supp. 6. 

20. U.S.—^L. G. Defence & Son, Inc. 
V. Globe Indem. Co., D.C.N.T., 23 
F.R.D. 276. 

21. U.S.—L. G. Defence & Son, Inc. 
V. Globe Indem. Co., supra. 

22. U.S.—^U. S. V. B. I. du Pont de 
Nemours & Co., D.C.I11., 13 F.R.D. 
487. 

23. U.S.—^Mitchell v. Carborundum 
Co., D.C.N.T., 7 F.R.D. 623. 

24. U.S.—Cain v. Commercial Pub. 
Co., Miss., 34 S.Ct. 284, 232 U.S. 
124, 58 L.Ed. 534. 

Vnter Mfg. Co. v. Rolaff, C.C.A, 
Mo., 110 F.2d 491—U. S. v. Tacoma 
Oriental S. S. Co., C.C.A.Wash., 86 
F.2d 363—Creagrer v. P. F. Collier 
& Son Co., D.C.Tex., 36 F.2d 781, 

25 C.J. p 800 note 49 [c], p 814 note 
69. 

Statute not controUiasr 

(1) A state statute providing that 

every appearance made in an action 
shall be deemed a general appear¬ 
ance, unless defendant in making the 
same states that it is a special ap¬ 
pearance, is not controlling on the 
federal courts. • 

U.S.—^Bacon v. Federal Reserve Bank 

of San Francisco, D.C.Wash., 289 
F. 513. 

(2) A state statute prohibiting a 
special appearance does not preclude 
a defendant sued in a state court, 
after removing the cause to the fed¬ 
eral court, where special appearances 
are allowed, from appearing specially 
and objecting to the service on the 
ground that defendant was not amen¬ 


able to the process of the courts of 
such state. 

U.S.—^Louden Mach. Co. v. American 
Malleable Iron Co., C.C.Iowa, 127 
F. 1008. 

Effect of plea by attorney 

The strict rule of the common law 
that questions of jurisdiction arising 
dehors the record may be raised only 
by pleas or motions pleaded in per¬ 
son and not by attorney, and that 
the filing of such plea or motion by 
an attorney amounts to a general ap¬ 
pearance, is not enforced in the fed¬ 
eral courts, even in states where the 
common-law practice and pleading 
are followed, 

U.S,—^Joseph Frackman Co. v. Lloyd's 
London, Inc., D.C.Ill., 7 F.2d 620. 

25. U.S.-—Lehigh Valley Coal Co. v. 
Tensavage, N.T., 218 F. 547, 134 
C.C.A. 275, certiorari denied 35 S. 
Ct. 282, 235 U.S. 705, 59 L.Ed. 434. 

26. U.S.—Shepard v. Adams, Colo., 
18 S.Ct. 214, 168 U.S. 618, 42 L.Ed. 
602. 

27. U.S.—Chesapeake & O. R. Co. v. 
Coffey, C.aA,Va., 37 P.2d 320. 

Donnelly Garment Co. v. Interna¬ 
tional Ladies’ Garment Workers’ 
Union, D.C.Mo., 47 F.Supp. 61. 
Appearanoe entered for insured by 
attorney at request of Insurer 
Attorney who, at request of insur¬ 
er, entered appearance for third-par¬ 
ty defendant, who was also the plain¬ 
tiff, would be permitted to withdraw 
appearance as commanded by Insurer, 
where main action and third-party 
action and counterclaim in third-par¬ 
ty action imposed Identical legal and 
factual burdens on plaintiff and 
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third-party defendant, and plaintiff’s 
counsel could adequately protect in¬ 
terests of plaintiff and third-party 
defendant, and attorney would be 
present at trial to prosecute counter¬ 
claim, and opportunity would be giv¬ 
en third-party defendant to procure 
representation. 

U.S.—Schrag v. Koontz, D.C.Pa., 155 
F.Supp. 516. 

28. U.S.—^Donnelly Garment Co. v. 
International Ladies’ Garment 
Workers’ Union, D.C.Mo., 47 F. 
Supp. 61. 

29. U.S.—^U. S. V. Hoerner, D.C, 
Mont., 157 F.Supp. 663. 

Assistant TTnited States Attorney, 

having appeared in behalf of former 
Deputy United States Marshal and 
moved to dismiss complaint in ac¬ 
tion against deputy to recover dam¬ 
ages for battery and false arrest, 
plaintiff was not entitled to an order 
of default. 

U.S.—Swanson v. Willis, D.C.Alaska, 
114 F.Supp. 434, affirmed, C.A., 220 
F.2d 440. 

30. U.S.—Felgemaker v. Ocean Acci¬ 
dent & Guarantee Corporation, D.C. 
Ohio, 47 F.Supp. 660—^Angevine v. 
City of Sesser, D.C.I11., 39 F.Supp. 
498. 

Where under terms of trust deed 
the trustee represented all the cer¬ 
tificate holders, and he alone had the 
right to speak for them, the appear¬ 
ance of the trustee was the appear¬ 
ance of the certificate holders. 

U.S.—^Angevine v. City of Sesser, D. 
C.I11., 39 F.Supp. 498. 

31. U.S.—^Brandstein v. White 

Lamps, D.C.N.T., 20 F.Supp. 369— 
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plead and manage their own cases personally, or by 
the assistance of such counsel or attorneys at law 
as, by the rules of the district courts, are permitted 
to manage and conduct cases therein.32 

§ 244. Acts Constituting Appearance in Gen¬ 
eral 

Although the casual presence of a person In court does 
not constitute an appearance, the service of a motion 
purporting to affect the complaint or the filing of a de¬ 
fense directed to the merits constitutes an appearance. 

The casual presence of a person in court does not 
constitute an appearance.^^ Furthermore, the par¬ 
ticipation in the trial of a case by a nonresident 
defendant as a witness for another party does not 
enter his appearance to the action and where a 
defendant was not served with process and did not 
join in the motion by other defendants to dismiss, 
the fact that they filed an affidavit by him in support 
of their motion does not constitute a submission 
through conduct to the jurisdiction of the court.35 

The filing of a stipulation granting defendants 
time within which to file motions to dismiss the bill 
of complaint is not an appearance,^® and neither is 
applying for leave to object to the jurisdiction®^ 
or to amend a pleading which attacks the jurisdic¬ 
tion,®® Where defendant’s admissions in answer to 
plaintiff’s request for admissions were filed after 
defendant’s plea to the jurisdiction and motion to 


quash citation, such admissions are subject thereto, 
and do not constitute entry of an appearance in the 
cause.®® 

Service of a motion purporting to affect the com¬ 
plaint constitutes an appearance,^® and so does the 
filing of defenses directed to the merits, such as a 
plea of prescription and a motion for summary judg¬ 
mental A liability insurer, interested in the out¬ 
come of a lawsuit, which authorizes attorneys to 
appear in the name of the insured has been held 
to have entered its appearance so as to be before the 
court for all purposes, and without service of sum¬ 
mons.^® 

The appearance of a nonresident defendant in 
response to an order issued under the statute, 28 
U.S.C.A. § 1655, confers on the court jurisdiction 
over defendant for all the expressed purposes of 
that section and for whatever is incidental there¬ 
to,^® but it does not confer jurisdiction for broader 
or different purposes,^^ and it is not a voluntary 
appearance.^® 

Mere acknowledgment of the summons is not an 
appearance.**® 

§ 245. Special Appearance 

There Is no provision for a special appearance In the 
United States district courts under the Federal Rules of 
Civil procedure, and special appearances to challenge 


Mullin-Johnson Co. v. Penn Mut. 
Life Ins. Co. of PhiladelpMa, Pa^, 
D.C.Cal., 9 F.Supp. 175. 

Appearance by corporation generally 
see Corporations § 1323. 

President of corporation could not 
appear on Its behalf. 

U.S.—^Brandsteln v. White Lamps, D. 
C.N.T., 20 F.Supp. 369. 

32. U.S.—Schifrln v. Chenille Mfg. 
Co.. D.C.N.T., 34 F.Supp. 400, re¬ 
versed on other grounds, C.CAl., 
117 F.2d 92, certiorari denied Che¬ 
nille Mfg. Co. V. Schifrin, 61 S.Ct. 
1114, 313 U.S. 590, 85 L.Ed. 1545. 

Sanction for violation of court rule 
Where no penalty was expressly 
provided for violation of district 
court rule that only an attorney or 
proctor of the court could enter ap¬ 
pearances for parties, it could be In¬ 
ferred that sanctions for violation of 
rule should be applied only against 
those to whom rule was addressed 
and who themselves infringed the 
rule. 

U.S.—Schifrln v. Chenille Mfg. Co., C. 
C.A.N.Y., 117 F.2d 92, certiorari 
denied Chenille Mfg. Co. v. Schif¬ 
rin, 61 S.Ct. 1114, 313 U.S. 690, 86 
L.Ed. 1546. 

33. Answering and ashing gnestlons 
That a layman inexperienced In 


court proceedings was present in 
court as creditor and was interested 
in receivership proceedings involving 
debtor, and answered in an Informal 
way Questions concerning desirability 
of appointing receiver of debtor and 
asked a few Questions of others re¬ 
lating thereto, was not an appear¬ 
ance. 

U.S.—^Andrews v. Andrews & An¬ 
drews, D.C,N.Y., 42 F.Supp. 6, 

34. U.S.—Schuckman v. Rubenstein, 
C.CA..Ohlo, 164 F.2d 962, certiorari 
denied 68 S.Ct. 905, 338 U.S. 875, 92 
L.Ed. 1161. 

35. U.S.—Schuckman v. Rubenstein, 
supra. 

36. U.S.—^Puett Electrical Starting 
Gate Corporation v. Thistle Down 
Co., D.aOhio, 2 F.R.D. 660. 

37- U.S.—^Puett Electrical Starting 
Gate Corporation v. Thistle Down 
Co., supra. 

38. U.S.—^Puett Electrical Starting 
Gate Corporation v. Thistle Down 
Co., supra. 

39. U.S.—Solis for Use and Benefit 
of Lucio V. Bailey, D.C.Tex., 139 F. 
Supp. 842. 

40. U.S.—^P. Beiersdorf & Co. v. 
Duke Laboratories, D.C.N.Y., 10 F. 
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R.D. 282—Cohn v. Columbia Pic¬ 
tures Corp., D.C-N.Y., 9 F.R.D. 204. 

41. U.S.—Love V. Silas Mason Co., 
D.C.La., 66 F.Supp. 763. 

42. U.S.—^Felgemaker v. Ocean Ac¬ 
cident & Guarantee Corporation, D. 
C.Ohio, 47 F.Supp. 660. 

43. U.S.—^Maya Corporation v. 
Smith, D.C.Del., 32 F.2d 350, 

44. Withdrawal permitted 
Nonresident defendant, appearing 

in suit to enforce Hen, may withdraw 
appearance, where, by amendment, 
plaintiff presents different cause of 
action. 

U.S.—Maya Corporation v. Smith, su- 
pra. 

45. U.S.—^Maya Corporation v* 
Smith, supra. 

46. D.C.—Wathen v. Ugast, 143 F.2d 
*160, 79 U.SAj?p.D.C. 162. 

l^etter 

Where summons in adoption pro¬ 
ceeding was delivered to child's le¬ 
gal custodian in another jurisdiction, 
his letter to clerk of court stating 
that he was not interested in outcome 
of suit and that letter was to be 
treated as his answer to the sum¬ 
mons was not an appearance. 

D.C.—^Wathen v. Ugast, supra. 
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Jurisdiction over the person or improper venue are not 
necessary thereunder, although it has been held that 
where a party desires to make a jurisdictional question, 
he has the right to appear for that special purpose. 

There is no provision for special appearances in 
the United States district courts under the Federal 
Rules of Civil Procedure,and special appearances 
to challenge jurisdiction over the person or improper 
venue are not necessary thereunder.48 The Federal 
Rules of Civil Procedure, Rule 12 (b), 28 U.S.C.A., 
providing that no defense is waived by being joined 
with one or more defenses in a responsive pleading, 
have abolished for federal courts the age-old dis¬ 
tinction between general and special appearances, 
and under this Rule all objections and defenses may 
be raised for the first time by answer or by motion 
properly brought.^® a defendant, however, who 
prefers to raise certain objections which he believes 
will be sustained before resorting to the trouble of 
pleading an answer may do so.^^ 


Generally, a special appearance, while not regard¬ 
ed as an appearance at all for some purposes, is one 
which is made for the sole purpose of objecting 
to the jurisdiction of the court over the person of 
defendant, because of want of process, illegality 
or invalidity thereof, defects in the process or the 
service, variance between the complaint and sum¬ 
mons, or because the action was brought in the 
wrong district.52 So where a party desires to make 
a jurisdictional question, he has the right to appear 
for the special purpose only of raising that objec¬ 
tion,53 and in that case the court cannot obtain 
jurisdiction in personam^^ or general jurisdiction's 
over him; and the appearance to object does not 
bind the party to submit to the jurisdiction on the 
overruling of the objection.ss A defendant appear¬ 
ing specially must, as a general rule, keep out of 
the court for all other purposes.®*^ 

The sufl5ciency of a pleading may not be tested 


47. U.S.—^Mission Beverage Co. v. 
Porter, D.C.N.T., 72 P.Supp. 668. 

D.C.—Coopersmlth v. Stein, D.C.. 14 
F,R.D. 354. 

48. U.S.—^U. S. V. Balanovski, C.A. 
N.Y., 236 F.2d 298, certiorari denied 
77 S.Ct. 367. 862 U.S. 968, 1 L.Ed. 
2d 322, rehearing denied 77 S.Ct. 
655, 352 U.S. 1019, 1 Li,B<12d 661— 
Shall V. Henry, C.A.I11., 211 F.2d 
226—Orange Theatre Corporation 
V. Rayheratz Amusement Corpora¬ 
tion, C.C,AN.jr., 139 F.2d 871, cer¬ 
tiorari denied Orange Theatre Cor¬ 
poration V. Brandt, 64 S.Ct. 1067, 
822 U.S. 740, 88 L.Ed. 1673—Bavis 
V. Enslgn-Bickford Co., C.CAArk., 
139 F.2d 624—Blank v. Bitker, C.a 
A.I11., 136 F.2d 962. 

Greenhood v. Orr & Sembower, 
Inc., I>.C.Mass., 158 F.Supp. 906— 
In re Industrial Associates, Inc., D. 
C.Pa., 165 F.Supp. 866—Wedekind 
V. McDonald, D.C.Pla., 82 F.Supp. 
678—Smith v. Aeolian Co., D.C. 
Conn., 53 F.Supp. 636. 

Partner v. Debiasse, D.CXN.Y., 20 
F.R.D. 865—Olshansky v. Thyer 
Mfg. Corp., D.C.I11., 13 F.R.D. 227 
—Bowles V. Underwood Corp., D. 

C. Wis., 5 F.R.D. 26—Schram v. 
Holmes, D.C.Mich., 4 F.R.D. 119— 
Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, 

D. C.N.J., 2 F.B.D. 278, reversed on 
other grounds, C.C.A, 130 F.2d 186. 

D.C.—Coopersmlth v. Stein, D.C., 14 
F.R.D. 354—^Frye v. Batavia (N. T.) 
Veterans Administration Emp. Fed¬ 
eral Credit Union No. 189, D.C., 8 
F.R.D. 834—Thome, Neale & Co. v. 
Coe, D.C., 8 F.R.D. 269. 

“While there are many early cases 
to the contrary, the now settled Ju¬ 
dicial Interpretation Is that special i 
appearances neither gain nor lose 
anything and are unnecessary.** 1 


U.S.—C. S. Foreman Co. v. H. B. 
Zachry Co., D.C.Mo., 127 P.Supp. 
901. 902. 

49. U.S.—^Investors Royalty Co. v. 
Market Trend Survey, C.AOkl., 206 
F.2d 108, 39 A.L.R.2d 1260, certio¬ 
rari denied 74 S.Ct. 239, 346 U.S. 
909, 98 L.Ed. 406, rehearing denied 
74 S.Ct. 376, 846 U.S. 940, 98 L.Bd. 
427—Orange Theatre Corporation 
V. Rayhersta Amusement Corpora¬ 
tion, C.CA.N.J., 139 P.2d 871, cer¬ 
tiorari denied Orange Theatre Cor¬ 
poration V. Brandt, 64 S.Ct. 1057, 
322 U.S. 740, 88 L.Ed. 1573. 

Johnson v. Scarborough, D.C. 
Tex., 88 P.Supp. 628—^Pauchler v. 
McNeil Const. Co., D.C.Nev., 84 P. 
Supp. 674. 

Bartner v. Debiasse, D.C.N.T., 20 
P.R.D. 366—Kell Lock Co. v. Earle 
Hardware Mfg. Co., D.C.N.Y., 16 P. 
R.D. 388—^BArtsock v. Commodity 
Credit Corp., D.C.Iowa, 10 F.RJ5. 
181. 

D.C.—Coopersmlth v. Stein, D.C., 14 
P.R.D. 364. 

50 . U.S.—^Mission Beverage Co. v. 
Porter, D.C.N.Y., 72 P.Supp. 668. 

Objections to jurisdiction generally 
see infra §5 464-466. 

51. D.C.—^Prye v. Batavia (N. Y.) 
Veterans Administration Bmp. Fed¬ 
eral Credit Union No. 189, D.C., 8 
P.R.D. 334. 

52. U.S.—^Hale v. Campbell, D.U 
Iowa, 40 P.Supp. 684, reversed on 
other grounds, C.CAl., 127 F.2d 694. 

Motion to limit inzlsdictloii to claims 
IxL rem 

Where in stockholders* bill service 
on individual defendants was had 
only by substituted service and not 
by personal service^ the appearance 
of such defendants for purpose of 
ynaielng motion to limit jurisdiction 
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of court to such claims of stockhold¬ 
ers as were claims in rem against 
stock of the company involved 
amounted only to a special appear¬ 
ance. 

U.S.—^McQuillen v. National Cash 
Register Co., C.C.A.Md., 112 P.2d 
877, certiorari denied 61 S.Ct. 140, 
311 U.S. 696, 85 L.Ed. 460, rehear¬ 
ing denied 61 S.Ct 816, 311 U.S. 
729, 85 L.Ed. 474. 

K^d special appearance 

Pleading designated special ap¬ 
pearance and motion to quash proc¬ 
ess, which contained affirmative re¬ 
quest that court dismiss action on 
principal ground that original notice 
misnamed defendant and hence court 
was without jurisdiction of person 
of defendant, was in fact a special 
appearance. 

U.S.—^Maloney v. lowa-Illlnols Gas 
& Elec. Co., D.C.Iowa, 88 P.Supp. 
686 . 

53. U.S.—^Philadelphia Life Ins. Co. 
V. Burgess, D.C.S.C., 18 P.2d 699. 

The Aguia, D.C-S.C., 72 P.Supp. 

201 . 

54- U.S.—Adcox Schools v. Adminis¬ 
trator of Veterans Affairs, C.A.9, 
217 P.2d 64. 

55. U.S.^—^Hazeltine Corp. v. Kirk¬ 
patrick, C.CAJDel., 165 P.2d 683, 
certiorari denied 68 S.Ct. 1084, two 
cases, 334 U.S. 819, 92 L.Ed. 1749, 
rehearing denied 68 S.Ct. 1527, 334 

U. S. 862, 92 L.Bd. 1782, and 68 S.Ct 
1628, 334 U.S. 862, 92 L.Ed. 1782. 

56. U.S.-r-Hitchman Coal & Coke Co. 

V. Mitchell, W.Va,, 38 S.Ct 66. 245 
U.S. 229, 62 L.Bd. 260, L.RA..1918C 
497, Ann.Cas.l918B 461, mandate 
stayed 88 S.Ct. 190. 

57. U.S.—The Ucayali, D.C.La., 47 
F.Supp. 203. 
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under a special appearance® ^ and it has been held 
that where an action was commenced in a state court 
by attachment and service by publication, and re¬ 
moved to the federal court, defendant cannot appear 
specially for the sole purpose of protecting the at¬ 
tached property.®® 

§ 246. General Appearance 

Under the Federal Rules of Civil Procedure, which 
abolished for federal courts the distinction between gen¬ 
eral and special appearances, a party may ask for relief 
or disclose a purpose which goes beyond questioning the 
Jurisdiction of the court over his person without being 
held to have made a general appearance. 

Under the Federal Rules of Civil Procedure, 28 
U.S.C.A., there is no reference to a general appear¬ 
ance,®® but, as shown supra § 245, Rule 12 (b), has 
abolished for federal courts the age-old distinction 
between general and special appearances. Accord¬ 
ingly, a party may ask for relief or disclose a pur¬ 
pose which goes beyond questioning the jurisdiction 
of the court over his person without being held to 
have made a general appearance. 


As a general rule, however, any action on the part 
of a defendant, except to object to the jurisdiction 
over his person, which recognizes the case as in 
court, will constitute a general appearance.®^ Ac¬ 
cordingly, it has been held that the appearance is 
general where the appearing party asks relief or 
discloses a purpose which goes beyond questioning 
the jurisdiction of the court,®® or denies the juris¬ 
diction of the court over the subject matter,®^ or 
obtains extension of time to plead or take such 
other action as might be advisable.®® 

The filing by defendants of a stipulation for ex¬ 
tension of time for answering or otherwise moving 
with respect to the complaint amounts to a volun¬ 
tary appearance in the action which gives the court 
power to adjudicate the controversy to which they 
were parties.®® Pleading or answering to the 
merits is a general appearance,®*^ although a mere 
informal agreement of counsel does not constitute 
an appearance where the records do not show that 
defendant was granted time to plead.®® One who 
appears in the action to secure a compromise ap- 


58. U.S.—^Panhandle Eastern Pipe 
Line Co. v. Parish, D.C.Kan., 6 F. 
H,D. 340. 

59. U.S.—Grant v. Kellogg Co., D.C. 
N.Y., 3 F.RD. 229. 

Issue held one of procedure 

Issue whether defendant could ap¬ 
pear specially solely for purpose of 
protecting attached property involved 
procedural and not substantive 
rights, so that state law applied. 
U.S.—Grant v. Kellogg Co., supra. 

60. D.C.—Coopersmith v. Stein, D.C., 
14 P.R.D. 364. 

61. U.S.—^Erickson v. Emerson, D.C. 
N.Y., 40 F.Supp. 844—Toulmin v. 
James Mfg. Co, D.C.N.Y., 27 F. 
Supp. 512. 

Webb V. U. S., D.C.Pa., 21 P.R.D. 
251. 

D.C.—Cooper v. Burton, 127 P.2d 741, 
76 U.S.App.D.C. 298. 

Attack on suJBaclenoy of complaint 
Defendant by attacking sufficiency 
of complaint did not appear general¬ 
ly. 

U.S.—^Federal Landlords Committee 
V. Woods. U.C-N-.Y., 9 F.R.D. 622. 
ICotlon to dismiss 

(1) Defendant's pleading, which 
wr^a denominated “special appear¬ 
ance and motion to dismiss,” did not 
in fact constitute a general appear¬ 
ance, because by its terminology it 
invoked other powers of court than 
simply to quash the service of proc¬ 
ess. 

U.S.—^Hartsock v. Commodity Credit 
Corp., D.C.Iowa, 10 P.R.D. 181. 

(2) Coupling of a motion to dis¬ 
miss with a motion to quash service 


of process did not constitute a gener¬ 
al appearance. 

D.C.—Frye v. Batavia (N. Y.) Veter¬ 
ans Administration Bmp. Federal 
Credit Union No. 189, D.C., 8 F.R.D. 
334. 

(3) “Special appearance,” on mo¬ 
tion to vacate order of publication 
and to dismiss petition on grounds 
that district court had no power to 
I order service by publication and had 
no jurisdiction of person or subject 
matter, was not in fact a general ap¬ 
pearance. 

D.C.—Cooper v. Burton, 127 F.2d 741, 
76 U.SA.PP.D.C. 298. 

Bill of particulars 
A defendant by filing motion for 
bill of particulars did not enter a 
“general appearance.” 

U.S.—Johnson v. Joseph Schlitz 
Brewing Co., D.C.Tenn., 33 F.Supp. 
176, overruling Johnson & Gould v. 
Joseph Schlitz Brewing Co., 28 F. 
Supp. 660, and affirmed, C.C.A., 
Johnson v. Joseph Schlitz Brewing 
Co., 123 F.2d 1016. 

62. U.S.—^U. S. V. Hoemer, D.C. 
Mont., 167 F.Supp. 663. 

Preferred Risk Mut. Ins. Co. v. 
House, D.C.MO., 14 P.R.D. 39. 

63. U.S.—The Ucayali, D.C.La., 47 
F.Supp. 203—^Hale v. Campbell, D. 
C.Iowa, 40 F.Supp. 584, reversed on 
other grounds, C.CA.., 127 F.2d 694. 
“A general appearance is entered 

whenever the party invokes the judg¬ 
ment of the Court in any way on any 
question other than the Court’s Juris¬ 
diction without being compelled to 
do so by previous rulings of the 
Court sustaining the Jurisdiction.” 
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U.S.—^Hadden v. Rumsey Products, 
D.CN.Y., 96 F.Supp. 988, 991, re¬ 
versed on other grounds, C.A., 196 
F.2d 92. 

Applying for leave to answer or de¬ 
mur was held to constitute submis¬ 
sion to jurisdiction. 

U.S.—^Puett Electrical Starting Gate 
Corporation v. Thistle Down Co., 
D.C.Ohio, 2 P.R.D. 660. 

64. U.S.—Hale v. Campbell, D.C. 
Iowa, 40 F.Supp. 684, reversed on 
other grounds, C.C.A., 127 F.2d 694. 

Nelson v. Husted, C.C.Minn., 182 
F. 921. 

26 C.J. p 814 note 57 [b]. 

65. U.S.—^Preferred Risk Mut. Ins. 
Co. V. House, D.C.MO., 14 P.R.D. 
39. 

66. U.S.—Orange Theatre Corpora¬ 
tion V. Rayherstz Amusement Cor¬ 
poration, C.C.A.N.J., 139 P.2d 871, 
certiorari denied Orange Theatre 
Corporation v. Brandt, 64 S.Ct. 
1067, 322 U.S. 740, 88 L.Ed. 1673. 

Emerson v. National Cylinder 
Gas Co., D.C.Mass., 131 F.Supp. 299. 

67. D.C.—^Drinkwater v. Drinkwater, 
D.C., 111 F.Supp. 669. 

Appearance for all purposes 
Filing of answer to merits involves 
appearance in action for all purposes. 
U.S.—Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, 
C.C.A.N.J., 139 F.2d 871, certiorari 
denied Orange Theatre Corporation 
V. Brandt, 64 S.Ct. 1067, 322 U.S. 
740, 88 L.Ed. 1673. 

68. U.S.—^Preferred Risk Mut. Ins. 
Co. V. House, D.O.M 0 ., 14 F.R.D. 
39. 
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pears for all purposes, and cannot impose limitations 
on the extent of his appearance.®^ 

Presence of counsel for a defendant who was not 
served with process at the taking of the deposition 
of a codefendant, and the making of objections 
to the forms of questions do not constitute a general 
appearance, where his interest is in information 
that might be elicited in another suit.70 The filing 
of a bond dissolving an attachment does not consti¬ 
tute the making of a general appearance,*^! and 
neither does a special appearance of counsel to 
raise questions of jurisdiction dehors the record, *^2 
or an appearance in order to move that jurisdiction 
of the court be limited to in rem proceedings.^® 
The filing, in connection with a motion to quash 
service of process, of affidavits which also go to the 
merits of the case does not amount to a general 
appearance.74 The fact that defendant caused the 
removal of the action from the state to the federal 
court does not constitute a general appearance.^® 
The admission by an attorney of receipt of an order 
to show cause is not the equivalent of a general 
appearance by him on behalf of a nonresident 
client'^® 

Designation. Although a designation of an ap¬ 
pearance as special is important by reason of its 
tendency to refute the presumption that an appear¬ 
ance is general, it is not determinative of the char¬ 
acter of the appearance.'^'^ On the other hand, 
when a consideration of the substance discloses 
that the only purpose is to question the jurisdiction 


of the court over defendant’s person, the appearance 
is special even though it may not expressly be so 
designated.*^® 

General appearance after special appearance. An 
appearance originally special is waived or converted 
into a general appearance if the appearing party, 
before the special appearance has been ruled on, 
does some act which amounts to a general appear¬ 
ance;"® but if he appears specially to make a juris¬ 
dictional question and the objection to the juris¬ 
diction is overruled, he may then appear generally 
and contest the case on the merits without waiving 
the objection.®® 

Former practice. The joinder of a plea in abate¬ 
ment with a plea to jurisdiction has been held not 
to constitute a general appearance because the pleas 
were authorized by state practice which, under the 
Conformity Act, was adopted in the federal courts.®! 
Where no proper service was obtained on defendant, 
the entry of an appearance specially and solely for 
the purpose of objection to the jurisdiction of the 
court, and the filing of a motion to dismiss, and on 
its being overruled, of a demurrer, did not amount 
to a general appearance giving the court jurisdiction 
over the person of defendant.®® 

Under the former Equity Rules a special appear¬ 
ance did not become general by mingling with it 
defenses in point of law arising on the face of the 
bill,®® but this rule did not extend to objections 
properly raised by answer.®^ 


69. U.S.—^Marcus v. Otis, C.C.A,N.T,, 

168 F.2d 649, opinion adhered to 

169 F.2d 148. 

70. U.S.—Preferred Risk Mut. Ins. 
Co. V. House, D.C.MO., 14 F.R.D. 39. 

71. U.S.—^Zuber v. Pennsylvania R. 
Co., D.C.Ga., 82 F.Supp. 670. 

72. U.S.—Joseph Frackman Co. v. 
Lloyd's London, Inc., D.C.I11., 7 F. 
2d 620. 

73. U.S.—^McQuillen v. National 
Cash Register Co., C.C.A.Md., 112 
F.2d 877, certiorari denied 61 S.Ct. 
140, 811 U.S. 696, 85 L.Ed. 460, re¬ 
hearing denied 61 S.Ct. 316, 311 U. 
S. 729, 86 L.Ed. 474. 

Proctor V. Sagamore Big Game 
Club, D.C.Pa., 128 F.Supp. 885. 

74. D.C.—Frye v. Batavia (N. T.) 


Veterans Administration Emp. Fed¬ 
eral Credit Union No. 189, D.C., 8 
F.R.D. 334. 

75. U.S.—Zoller v. Smith, Levin & 
Harris, D.C.N.Y., 30 F.Supp. 435. 

76. U.S.—^In re Buchwald, D.C.N.T., 
133 F.Supp. 880. 

77. U.S.—^Hadden v. Rumsey Prod¬ 
ucts, D.C.N.T., 96 F.Supp. 988, re¬ 
versed on other grounds, C.A., 196 
F.2d 92—The Ucayali, D.C.La., 47 
F.Supp. 203—^Hale v. Campbell, D. 
C.Iowa, 40 F.Supp. 584, reversed on 
other grounds, C.C.A., 127 F.2d 694. 

78. U.S.—^Hale v. Campbell, supra. 

79. U.S.—Hale v. Campbell, supra, 

80. U.S.—^Mexican Cent. Ry. Co. v. 
Pinkney, Tex., 13 S.Ct. 869, 149 U. 
S. 194, 37 L.Ed, 699—Southern Pac. 


Co. V. Benton, Tex., 13 S.Ct. 44, 
146 U.S. 202, 36 L.Ed. 942—Hark- 
ness V. Hyde, Idaho, 98 U.S. 476, 25 
L.Ed. 237. 

The Aguia, D.C.S.C., 72 F.Supp. 

201 . 

Philadelphia Life Ins. Co. v. Bur¬ 
gess. D.C.S.C., 18 F.2d 599. 

81. U.S.—^Morris & Co. v. Skandina- 
via Ins. Co., Miss., 49 S.Ct. 360, 279 

U. S. 405, 73 L.Ed. 762. 

82. U.S.—York County Sav. Bank v. 
Abbot, C.C.Me., 139 F. 988. 

83. D.C.—Cooper v. Burton, 127 F.2d 
741, 76 U.S.App.D.C. 298—Herzog 

V. Hubard, 98 F.2d 266, 68 App.D.C. 
383. 

84. D.C.—Schlaefer v. Schlaefer, 112 
F.2d 177, 71 App.D.C. 360, 130 A.L. 
R. 1014. 
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§ 247 FEDERAL CIVIL PROCEDURE 

VL PLEADINGS AND MOTIONS 
A. PLEADINGS IN GENERAL 


§ 247. Rules Governing Pleadings 

Matters of pleading In proceedings In federal district 
courts are, in general, governed by the Federal Rules 
of Civil Procedure; but the local rules of the particular 
district court must also be satisfied, in so far as they 
are not inconsistent with the Federal Rules. 

Under the Federal Rules of Civil Procedure, 
Rules 7-16, 28 U,S.C.A., matters of pleading in 
proceedings in the federal district courts are, in 
general, governed by such Rules, and not by state 
rules of practice, under the Practice Conformity 
Act, or by the former federal Equity Rules.^5 

Local district court rules. Not only must the 
pleadings satisfy the requirements of the Federal 
Rules of Civil Procedure, but they must also satisfy 
any requirements contained in local rules of the 
particular district court in so far as the local rules 
are not inconsistent with the Federal Rules.*® Thus 
under a district court rule to that effect, any at¬ 
torney not having an office within the district must 


designate, in his initial notice or pleading, a member 
of the bar of the district, having an office within 
the district, on whom service of papers can be 

made.*7 

Condemnation proceedings. Under an amendment 
to the Federal Rules of Civil Procedure to that 
effect, the Rules now govern procedural matters 
in condemnation proceedings under the power of 
eminent domain, including matters relating to plead¬ 
ings, except as otherwise provided in the amend¬ 
ment;** but prior to August, 1951, the effective 
date of the amendment, conformity to state practice 
was prescribed in such proceedings.** 

Application of Rules to actions pending at time 
of promulgation. Under Federal Rules of Civil 
Procedure, Rule 86, such Rules apply to all further 
proceedings, including matters of pleading, in ac¬ 
tions pending at the time of promulgation of the 
Rules,*® except to the extent that, in the opinion 


85. U.S.—Continental Collieries v. 
Shober. C.C.A.Pa., 130 F.2d 631— 
Swift & Co. V. Young, C.C.A.N.C., 
107 F.2d 170. 

Mueller v. Kayon Consultants, 
Inc., D.C.N.T., 170 F.Supp. 565— 
Byrd v. Connelly, D.C.Fla., 117 F. 
Supp. 820—^Borup v. National Air¬ 
lines, Inc., D.C.N.T., 117 F.Supp. 
475—CJampbell v. Jordan, D.C.S.C., 
73 F.Supp. 318—^Empresa Agricola 
Chicama Ltdau v. Aimtorg Trading 
Corporation, D.C.N.Y., 67 F.Supp. 
649—U. S. V. Adamic, D.C.N.T., 64 
F.Supp. 221—^Kamo-Smlth Co. v. 
School Dist. of City of Scranton, 
Lackawanna County, D.C.Pa., 44 F. 
Supp. 860—^Bohn v. American Ex¬ 
port Lines, D.C.N.Y., 42 F.Supp. 
228—Granite Trust Bldg. Corpora¬ 
tion V. Great Atlantic & Pacific Tea 
Co., B.C.Mass., 86 F.Supp. 77— 
Schenley Distillers Corporation v. 
Benken, D.C.S.C., 34 F.Supp. 678— 
Moon V. Pacific Mut. Life Ins. Co., 
D.C.W.Va.. 28 F.Supp. 199—Fried 
V. Warner Bros. Circuit Manage¬ 
ment Corporation, D.C.Pa., 26 F. 
Supp. 603—^Moore v. Illinois Cent. 
R. Co., D.C.Miss., 24 F.Supp. 731, re¬ 
versed on other grounds, C.C.A., Il¬ 
linois Cent. R. Co. v. Moore, 112 F. 
2d 959, reversed on other grounds 
61 S.Ct. 754, 312 U.S. 630, 85 L.Ed. 
1089. 

Rothschild V. Ritter, D.C.Pa., 4 
F.R.D. 496—^Prutlnsky v. Commer¬ 
cial Union Assur. Co., Limited, of 
London, D.C.N.T., 1 F.R.D. 440. 
For general discussion of pleading 
under Rules see 1 F.R.D. 315. 


Pleading in third party complaint see 
supra § 125. 

Pleading in actions by stockholders 
on behalf of corporation: 

In general see Corporations 5S 672- 
676. 

In federal courts see infra § 298. 

86. U.S.—^Plorkowski v. Arabian Am. 
Oil Co., D.C.N.T.. 131 F.Supp. 663. 

Local rules of district courts general¬ 
ly see supra § 21. 

87. Actual office; admitted attorney 
District court rule described in text 

requires that designated member 
have an actual office and not merely 
a mailing address, and presupposes 
that attorney designated have been 
admitted to state bar. 

U.S.—^Piorkowskl v. Arabian Am. Oil 
Co., supra. 

88. Federal Rules of Civil Procedure 
Rule 71A, 28 U.S.CA. 

Application of rules to condemnation 
proceedings in federal courts gen¬ 
erally see supra $33. 

89. U.S.—U. S. V. Nudelman, C.C.A. 
Ill., 104 F.2d 649, certiorari denied 
Nudelman v. U. S., 60 S.Ct. 115, 308 
U.S. 589, 84 L.Bd. 493. 

!nme for filing pleadings 
U.S.—U. S. v, Nudelman, supra. 

90. U.S.—U. S. V. Ascher, D.C.Cal., 
41 F.Supp. 895—Shurtz v. Foster & 
Hileiser Co., D.C.Cal., 29 F.Supp. 
162—^Boysell Co. v. Franco, D.C.Ga., 
26 F.Supp. 421—Moore v. Illinois 
Cent. R. Co., D.C.Miss., 24 F.Supp. 
731, reversed on other grounds, C. 
C.A., Illinois Cent. R, Co. v. Moore, 
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112 P.2d 959, reversed on other 
grounds 61 S.Ct. 764, 312 U.S. 630, 
85 L.Ed. 1089. 

Particular pleadings governed by 
Rules 

(1) Motion to strike movant as 
party. 

U.S.—Boysell Co. v. Franco, D.C.Ga., 
26 F.Supp. 421. 

(2) Defendant's motion for more 
specific statement of claim. 

U.S.—Tarbet v. Thorpe, D.C.Pa., 25 
F.Supp. 222. 

(3) Motion for a more specific 
statement of defendant’s affidavit of 
defense and counterclaim. 

U.S.—^Massachusetts Bonding & In¬ 
surance Co. V. Harrisburg Trust 
Co., D.C.Pa., 27 F.Supp. 987. 

(4) Motion for Judgment on plead¬ 
ings. 

U.S.—Squire v. Levan, D.C.Pa., 32 F. 
Supp. 437. 

(6) Sufficiency of declaration rein¬ 
stated after effective date of Rules. 
U.S.—^D'Alessandro v. Bechtol, C.C. 
A.Pla., 104 F.2d 846, certiorari de¬ 
nied 60 S.Ct. 295, 308 U.S. 619, 84 
L.Ed. 617. 

(6) Where demurrers were filed 
two days prior to effective date of 
Federal Rules abolishing demurrers 
and eliminating misjoinder of parties 
as ground for dismissal of an action, 
and application of new rules would 
not work injustice and was feasible, 
demurrer based on misjoinder of par¬ 
ties should have been overruled. 

U.S.—^Weaver v. Mark, C.C.A.Ohlo, 
112 P.2d 917. 
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of the court, their application in a particular action 
pending would not be feasible or would work in¬ 
justice, in which event the former procedure ap¬ 
plies.®^ It has been held that, where a question 
is raised as to pleadings all of which have been filed 
before the effective date of the Rules, the ruling of 
the court will not be affected by the provisions of 

the Rules.^2 

Former Equity Rules. Prior to the promulga¬ 
tion of the Federal Rules of Civil Procedure, the 
form, scope, and sufficiency of pleadings in equity 


suits in the federal courts were governed by the 
Federal Equity Rules.^3 

Practice Conformity Act. As appears supra § 26, 
the Practice Conformity Act, requiring that the 
practice in actions at law in the federal courts 
conform as far as possible to the practice of the 
courts of the state in which the federal district 
courts sit, has been superseded by the Federal 
Rules of Civil Procedure. While the Conformity 
Act was still in force, it was held to apply to plead¬ 
ings in an action at law,^^ with certain limitations, 


91. IT.S.—^Nieman v. Soltis, D.C.Pa., 
24 F.Supp. 1014. 

Matters lield not g'ovemedL "by new 
BiUes 

(1) Sufficiency of demurrer. 

U.S.—Brennan v. Lumbermens Mut 
Casualty Co., D.C.Mass., 26 F.Supp. 
305. 

(2) Propriety of plea. 

U.S.—Moore v. Illinois Cent. R. Co., 
D.C.Miss., 24 F.Supp. 731, reversed 
on other grrounds, C.C.A., Illinois 
Cent. R. Co. v. Moore, 112 F.2d 
969, reversed on other grounds 61 

S.Ct 764, 812 U.S. 630, 86 L.Ed. 
1039. 

(3) Time for filing motion for bill 
of particulars. 

U.S.—Teller v. Montgomery Ward & 
Co., D.C.Pa., 27 F.Supp. 988. 

Ousting Jurisdiction of court 
Where dllng of pleading operated 
as a voluntary appearance giving 
court Jurisdiction, new Rules of Civil 
Procedure which subsequently be¬ 
came effective could not be given 
retroactive effect so as to oust Juris¬ 
diction of court. 

D.C.—Schlaefer v. Schlaefer, 112 F. 
2d 177, 71 App.D.a 360, 130 A.L.B. 
1014. 

92. U.S.—City of El Paso v. West, 

C. C.A.Tex., 104 F.2d 96, certiorari 
denied 60 S.Ct. Ill, 308 U.S. 687, 
84 LJE3d. 492 and West v. City of El 
Paso, 60 S.Ct 111, 308 U.S. 687, 84 
L.Ed. 492. 

Frlgoriflco Wilson De La Argen¬ 
tina V. Weirton Steel Co., D.C.W. 
Va., 31 F.Supp. 218—Carr v. U. S., 

D. C.Ky., 28 F.Supp. 236—Nieman v. 
Soltis, D.C.Pa„ 24 F.Supp. 1014. 

93. U.S.—Summers v. Hearst D.CJN". 
Y., 23 F.Supp. 986. 

21 C.J. p 366 notes 98, 99. 

Averments of fact 
Under former Equity Rules, Rule 
26, it was required that pleadings be 
confined to averments of **ultlmate 
facts,” and that evidence and eviden¬ 
tiary facts be omitted. 

U.S.—Century Plstilllng Co. v. Con¬ 
tinental Distilling Co., C.C.A.Pa., 
106 F.2d 486, certiorari denied Cen¬ 
tury Distilling Co. v. Continental 
Distilling Corporation, 60 S.Ct. 681, 


309 U.S. 662, 84 L.Ed. 1010—Utili¬ 
ties Service v. Walker. C.C.A.Pa., 
78 F.2d 18. 

Van Kannel Revolving Door Co. 
V. General Bronze Corporation, D.C. 
N.Y., 18 F.Supp. 718. 

Hoover Co. v. Sesquicentennial 
Exhibition Ass’n, D.C.Pa., 26 P.2d 
821. 

Conclusions 

In equity pleadings, it was some¬ 
times proper to make deductions 
which were in a sense conclusions of 
law. 

U.S.—^McQuillen v. National Cash 
Register Co., D.C.Md., 22 F.Supp. 
867. 

Counsel’s agreement to extend time 
to plead could not bind court. 

U.S.—Holt V. Gaston County Dyeing i 
Mach. Co., D.C.N.C.. 24 P.2d 598. 
Motion to strike answer was de¬ 
nied where questions raised by such 
answer were of such character that 
they could not be determined until 
all the facts were presented by the 
evidence. 

U.S.—^Murray v. Magnolia Petroleum 
Co., D.C.Tex., 23 F.2d 347. 
Pleadings held improper 
U.S.—^Egyptian Novaculite Co. v. 
Stevenson, C.CA..M 0 ., 8 P.2d 576. 

94. U.S.—Majestic Theatre Co. v. 
United Artists Corporation, D.C. 
Conn., 43 F.2d 991—Oklahoma Gas 
& Electric Co. v. Bates Expanded 
Steel Truss Co., D.C.Del., 11 F.2d 
416. 

Fuller V. American Telephone & 
Telegraph Co., D.C.Mass., 21 P. 
Supp. 741, affirmed, C.CA-, 99 F.2d 
620. 

25 C.J. p 814 note 63. 

Oonstruotlon of statutes 
It was held that federal law was 
not to be construed to put aside state 
laws and practice in respect of plead¬ 
ing unless intention was plain. 

XJ.S.—Chicago & N. W. Ry. Co. v. 
Linden, Cal., 60 S.Ct. 200, 281 U.S. 
14, 74 D.Ed. 670, followed in, C.C. 
A., 39 F.2d 1021. 

Equity suits were not governed by 
provisions of Conformity Act. 

U.S.—^Pacific Mut. Life Ins. Co. of 
California v. Andrews, C.CA..Iowa, 
77 F.2d 692. 


Stephens Fuel Co. v. Bay Park¬ 
way Nat. Bank of Brooklyn, D.C.N. 

T., 10 F.Supp. 395. 

95. Particular limitations 

(1) Federal courts followed prac¬ 
tice of state courts with respect to 
pleading only where state statutes 
did not conflict with federal statutes 
relating thereto. 

U.S.—Creager v. P. F. Collier & Son 
Co., D.CTex., 36 F.2d 781. 

(2) So, state rule of procedure was 
held not to apply where it would go 
contrary to the purpose of federal 
statute establishing cause of action. 
U.S.— A. J Phillips Co. v. Grand 

Trunk Western Ry. Co., Mich., 35 
S.Ct. 444, 236 U.S. 662, 59 L.Ed. 
774. 

(3) In a common-law action re¬ 
moved from the state to federal 
court, defendant could flle his affi¬ 
davit of defense within thirty days 
after filing the record in the federal 
court, under Comp.St. § 1011, al¬ 
though the Pennsylvania Practice Act 
required such affidavit to be filed 
within fifteen days. 

U.S.—^Anders v. Security Mut. Life 
Ins. Co. of Binghamton, N. T., D.C. 
Pa., 268 F. 677. 

(4) If conformity to state practice 
would tend to defeat Justice in a giv¬ 
en case, a federal court could reject 
the local rules of pleading as to sub¬ 
ordinate matters of form. 

U.S.—^Hein v. Westinghouse Air 
Brake Co., C.C.I11., 164 F. 79. 

(5) It was not required to follow a 
subordinate provision in a state code 
relating to pleading where, if ap¬ 
plied, it would preclude plaintiff from 
giving essential evidence at the trial. 
U.S.—^Dock Contractor Co. v. Niagara 

Palls Power Co., D.C.N.Y., 280 P. 

122 . 

(6) A state rule of practice that 
the filing of an amended petition in 
compliance with an erroneous order, 
which struck parts of the origi¬ 
nal petition, was a waiver of the er¬ 
ror was held not binding on the fed¬ 
eral courts in that state. 

U.S.—^Williamson v. Liverpool, L. & 
G. Ins. Co., Mo., 141 P. 54, 72 C.C. 
i A. 642, 5 Ann.Cas. 402, 
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more fully developed supra §§ 27-36. Under the 
rule of conformity, the federal courts followed the 
practice of the state courts as to the time to plead,®® 
as to the form, scope, and sufficiency of the plead¬ 
ings,®'^ and as to various other particular matters 
of pleading.®® So, all defenses were open to a de¬ 
fendant under any form of plea, answer, or de¬ 
murrer, which would have been open to him under 
like pleading in the courts of the state in which the 
federal court was held.®® In a federal court, it 
was held not necessary, in order to let in the de¬ 
fense of laches, that a foundation should be laid by 
any averment in the answer.^ 


35A C.J.S. 

§ 248. - Nature and Purpose of Rules; 

Construction 

The Federal Rules of Civil Procedure were Intended 
to achieve simplicity and clarity of pleading so as to 
achieve substantial Justice. They should bo construed 
together and differences reconciled. The forms in the 
Appendix to the Rules are for purposes of Illustration. 

The Federal Rules of Civil Procedure were in¬ 
tended to achieve simplicity, brevity, and clarity of 
pleading® to simplify pleadings and reduce them to 
a minimum.® The purpose implicit in the Rules is 
to have brief, conclusive pleadings.** Technical 
rules and forms are eschewed,® and all refinements 


(7) state practice was not required 
to be followed on question of equita¬ 
ble estoppel arising from the plead¬ 
ings. 

U.S.—Jackson v. McWilliams Dredg¬ 
ing Co., C.C.A.La.. 76 F.2d 795. 

(8) Other matters see 25 C.J. p 826 
notes 96, 97. 

In matters of removal, federal 
courts were not bound by rules of 
pleading under state procedure in as¬ 
certaining what constituted case in¬ 
volving federal question. 

U.S.—City of Hattiesburg v. First 
Nat. Bank, D.C.Miss, 8 F.Supp. 157, 
reheard 9 F.Supp. 619. 

■96. U.S.—Thomason v. Davis, D.C. 

La., 51 F.2d 1059. 

26 C.J. p 816 note 64. 

57. U.S.—^^Va^d v. Morrow, C.C.A.S. 
D., 15 F.2d 660—Oklahoma Gas & 
Electric Co. v. Bates Expanded 
Steel Truss Co., D.C.Del., 11 F.2d 
415. 

25 C J. p 815 note 65. 

Construction of pleadings 
U.S.—^U. S. v. Parker, Nev., 7 S.Ct. 
454. 120 U.S. 89, 30 L.Ed, 601. 

American Chain Co. v. Eaton, D. 
C.Conn, 58 F.2d 246. 

25 C.J. p 815 note 67. 

:Pleading conclusions 

Prior to adoption of new Rules of 
•Civil Procedure, in testing sufficiency 
■of a pleading, the objector was enti¬ 
tled wholly to disregard conclusions 
unless supported by well pleaded 
facts. 

U.S.—Package Closure Corporation v. 
Sealright Co., D.C.N.T., 4 F.R.D. 
114. 

■98. Particular rules applied 

(1) Necessity of pleading certain 
•defenses specially. 

U.S.—Preferred Accident Ins. Co. v. 
Barker, La., 93 F. 158, 35 C.C-A. 
260. 

(2) Necessity of pleading an es¬ 
toppel. 

U.S.—Shelton v. Southern R. Co., D. 
C.Tenn., 265 F. 182. 

(3) Necessity of filing a supple¬ 
mental pleading to cover the partic¬ 
ular relief sought. 


U.S.—^Hardy v. Johnson, Cal., 1 Wall. 
371, 17 L.Ed. 502. 

Merrill v. Rokes, Kan., 64 F. 450, 
4 C.C.A. 433. 

(4) Effect of a failure to deny or 
controvert allegations of the com¬ 
plaint. 

U S —^Robertson v. Perkins, N.T., 9 
S.Ct. 279, 129 U.S. 233, 32 L Ed. 
686 . 

25 C.J. p 815 note 69. 

(5) Effect of pleadings as evi¬ 
dence. 

U.S—^Dektor v. Overbrook Nat. Bank 
of Philadelphia, D.C.Pa., 10 F.Supp. 
894, affirmed, C.C.A., 77 F.2d 491, 
certiorari denied 55 S.Ct. 917, 295 

U. S. 755, 79 L.Ed. 1698, rehearing 
denied 56 S.Ct. 82, 296 U.S. 661, 80 
L.Ed, 471. 

(6) Effect as an admission of a 
statement of facts in a notice at¬ 
tached to a plea. 

U.S.—McIntyre v. Modem Woodmen, 
Mich., 200 F. 1, 121 C.C.A. 1. 

(7) Right to offer evidence as to 
matters not specifically pleaded. 
U.S.—Southern R. Co. v. King, Ga., 

160 F. 332, 87 C.C.A. 284, affirmed 
30 S.Ct. 694, 217 U.S. 624, 54 L.Ed. 
868 . 

(8) Taking of Judgment for want 
of a sufficient affidavit of defense. 
U.S.—^Harding, Whitman & Co. v- 

York Knitting Mills, C.C.Pa., 142 F. 
2228. 

99- U.S.—Roberts v. Lewis, Neb., 12 
S.Ct. 781, 144 U.S. 663, 36 L.Ed. 
679. 

25 C.J. p 816 note 77. 

1. U.S.—^Hudnutt V. Britannia Min. 
Co., Mont., 133 F. 1020, 66 C.C.A. 
679—^Moore v. Nlckey, Mont., 133 
F. 289, 66 C.C.A. 667. 

2. U.S.—^Federal Elec. Products Co. 

V. Frank Adam Elec. Co., D.C.N.Y., 
100 F.Supp. 8—-Van Alen v. Alu¬ 
minum Co. of America, D.C.N.T., 43 
F.Supp. 833—^McKenna v. U. S. 
Lines, D.C.N.Y., 26 F.Supp. 658. 

Walter Readers Theatres, Inc. v. 
Loew’s Inc., D.C.N.Y., 20 F.R.D. 
679—Lynn v. Valentine, D.C.N.Y., 
19 F.R.D. 260--Keller-Dorlan Col- 
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. orfilm Corp. v. Eastman Kodak Co., 
D.C.N.Y., 10 F.R.D. 39—Buckley v. 
Music Corporation of America, D. 
C.Del., 1 F.R.D. 602. 

For general discussion of simplified 
pleading see 2 F.R.D. 456. 

Simple and direct 

Federal Rules of Civil Procedure 
intend that pleadings shall be simple 
and direct. 

U.S.—Graff v. Nleberg, C.A.I11.. 233 
P.2d 860. 

3. U.S.—Tolle V. Pennsylvania R. 
Co., D.aOhio, 7 F.R.D. 679—U. S. 
V, Carolina Warehouse Co., D.C.S. 

C. , 4 F.R.D. 291. 

4. U.S.—^Fleming v. Wood-Frult- 
ticher Grocery Co., D.C.Ala., 37 F. 
Supp. 947. 

Baret v. Koppers Co., D.C.Pa., 6 
F.R.D. 465. 

Brief, oouclse, aud to point 
U.S.—Tobin v. David Witherspoon, 
Inc., D.C.Tenn., 14 F.R.D. 148. 

5- U.S.—Tahir Erk v. Glenn L. Mar¬ 
tin Co., C.C.A.Md., 116 P.2d 866. 

Kertes Mfg. Corp. v. Speidel 
Corp., D.C.N.Y., 93 F.Supp. 483. 

U. S. V. Iroquois Apartments, 
Inc., D.C.N.Y., 21 F.R.D. 161—Venn- 
Severin Machine Co. v. John Kiss 
Sons Textile Mills, D.C.N.J., 2 F.R. 

D. 4. 

formalism eliminated 
U.S.—^U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 17 F.R.D. 
258. 

In snlts to avoid effect of ftandn« 
lent contracts, pleading is not a mat¬ 
ter of technicality, since both the na¬ 
ture of proofs and amount of recov¬ 
ery depend upon theory upon which 
suit is brought and claim that is 
made which are revealed only in the 
pleadings. 

U.S.—Jack Mann Chevrolet Co. v. As¬ 
sociates Inv. Co., C.C.A.Mlch., 125 
F.2d 778. 

Criminal pleading distinguished 

Niceties of criminal pleading do 
not apply in a civil suit, particularly 
under the Federal Rules. 

U.S.—^William Goldman Theatres v. 
Loew*s, Inc., D.C.Pa., 54 F.Supp. 
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of pleading are subordinated to the aim of achiev¬ 
ing substantial justice.® 

The Rules were designed to discourage battles 
over mere form of statement and to sweep away 
the needless controversies which serve either to 
delay trial on the merits or to prevent a party from 
having a trial because of mistakes or technical de¬ 
fects.*^ They reject the approach that pleading is 
a game of skill in which one misstep by counsel may 
be decisive to the outcome.® Rather, they accept 
the fundamental principle that the purpose of plead¬ 
ing is to facilitate a proper decision on the merits.® 

Construction of Rules. The Rules should be read 
together, all given effect, and differences recon¬ 
ciled and no Rule should be so construed as to 
control, render ineffective, or effect a repeal of, 
another Rule.^i 

The construction of particular Rules is discussed 
elsewhere in this title in connection with the general 
treatment of the Rule involved. Thus, for example, 
the construction of the Rule as to pleading fraud, 
mistake, and condition of mind, and its relation to 
other Rules of pleading, are discussed infra § 257. 


Forms in Appendix to Rules. As expressly stated 
in Rule 84, the forms contained in the Appendix 
of Forms to the Federal Rules of Civil Procedure 
are sufficient under the Rules and are intended to 
indicate the simplicity and brevity of statement 
which the Rules contemplate.^® They are for illus¬ 
tration only,i® and serve as an indication of the ex¬ 
tent to which the committee formulating the Rules 
thought it to be necessary to allege the facts.^^ 

§ 249. Nature and Purpose of Pleadings 

The function of a pleading under the Rules is to give 
the opposite party fair notice of the claim that will be 
made against him or the defense that will be Interposed, 
rather than to frame the Issues, the narrowing of issues 
being the role of the deposition-discovery process, the 
pre-trial conference, and other pre-trial procedures. 

The Federal Rules of Civil Procedure are based 
on the theory of a rather general form of pleading, 
by which the function of a pleading is to give the 
opposite party fair notice of what he may expect 
to meet, that is the claim that will be made against 
him or the defense that will be interposed,^® and a 
general indication of the type of litigation in- 
volved^*^ in the proceeding, rather than solely to 


1011, reversed on other grounds, C. 
CwA., 150 F.2d 738. 

6. U,S.—^Metzger v. Breeze Corpora¬ 
tions, D.C.N.J., 37 F.Supp. 693. 

Venn-Severin Machine Co. v. 
John Kiss Sons Textile Mills, D.C. 
lSr.J., 2 F,R.D. 4. 

Manner of pleadings reqtiired 

Pleadings that will secure the just, 
speedy, and inexpensive determina¬ 
tion of every action should be re¬ 
quired. 

U.S.—Fleming v. Dierks Lumber & 
Coal Co., D.C.Ark„ 39 F.Supp. 237. 

7. U.S.—^Nagler v. Admiral Corp., C. 
A.N.T., 248 F.2d 319. 

McCormick v. Wood, D.C.N.Y., 
156 F.Supp. 483. 

8. U.S.—Conley v. Gibson, Tex., 78 S. 
Ct. 99, 355 U.S. 41, 2 L.Ed.2d 80. 

9. U.S.—Conley v. Gibson, Tex., 78 
S.Ct. 99, 366 U.S. 41, 2 L.Ed.2d 80 
—Maty V. Grasselll Chemical Co., 
N.J., 58 S.Ct. 607, 303 U.S. 197, 82 
L.Ed. 746. 

Frankel v. International Scrap 
Iron & Metal Co., D.C.Pa., 167 F. 
Supp. 709—Buchanan v. General 
Motors Corp., D.C.N.T., 64 F.Supp. 
16. affirmed, C.CJL, 168 F.2d 728. 

10- U.S.—Carrlgan v. California 
State Legislature, CA..Cal., 263 F. 
2d 660. 

Bowmaji v. Alaska Airlines, D.C. 
Alaska, 14 F.R.D. 70--Gilbert v. i 
Clark, D.C.Mass., 13 F.R.D. 498. I 

11. U.S.—Carrlgan v. California 
State Legislature, C.A.Cal., 263 F. 
2d 560. 


U. S. V. Kralmann, D.C.Ky., 3 F. 
R.D. 473. 

Rule 8 and Bnle 12 (e) 

(1) Rule 12 (e), relating to a more 
definite statement and for bill of 
particulars, should not be construed 
to repeal Rule 8 which states gener¬ 
al rules of pleading. 

U.S.—^Agricultural Lands v. Panhan¬ 
dle & S. F. Ry. Co., D.C.MO., 60 F. 
Supp. 108. 

(2) On the other hand. Federal 
Rule 8, stating general rules of 
pleading, was not Intended to destroy 
the effectiveness of Rule 12 (e), pro¬ 
viding for more definite statement or 
bill of particulars, or to be used by 
one party to action to hide from ad¬ 
versary and the courts the real is¬ 
sues ultimately to be tried. 

U.S.—^Bowles V. Flotill Products, D. 
C.Cal., 4 P.R.D. 499. 

12. U.S.—^Foust V. Baltimore & O. 
R. Co., D.aOhio, 91 F.Supp. 817. 

Price V. Muth Bros., D.C.Ohio, 7 
F.R.D. 424. 

13. U.S.—^Foust V. Baltimore & O. R. 
Co.. D.aOhio, 91 F.Supp. 817. 

Price V. Muth Bros., D.C.Ohio, 
7 F.R.D. 424. 

14. U.S.—Tolle V. Pennsylvania R. 
Co., D.C,Ohio, 7 F.R.D. 679. 

15. U.S.—Venn-Severin Machine Co. 
V. John Kiss Sons Textile Mills, D. 
C.N.J., 2 F.R.D. 4. 

16. U.S.—^Mueller v. Rayon Consult¬ 
ants, Inc., D.C.N.Y., 170 F.Supp. 
666—Turkish State Rys. Adminis¬ 
tration V. Vulcan Iron Works, D.C. 
Pa., 163 F.Supp. 616—U, S, v. 
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Johns-Manville, D.C.Ill., 67 F.Supp. 
291—In re Stroh, D C.Pa., 62 F. 
Supp. 958—Kellogg Co. v. Nation¬ 
al Biscuit Co., D.CN.J., 38 F.Supp. 
643—^Metzger v. Breeze Corpora¬ 
tions, D.C.N.J., 37 F.Supp 693. 

U. S. V. Iroquois Apartments, Inc., 
D.C.N.Y., 21 F.R.D. 151—McElroy 
V. United Air Lines, Inc., D.C Mo., 
21 F.R.D. 100—Porter v. Shoe¬ 
maker, D.C.Pa., 6 F.R.D. 438— 
U. S. V. Johns-Manville, D.C.Ill., 1 
F.R.D. 548. 

function as mere notice-giving , 
Pleadings in the federal court have 
the function of mere notice-giving. 
U.S.—^MacDonald v. Astor, D.C.N.Y.,. 
21 F.R.D. 169—^Moriarty v. Cur¬ 
ran, D.C.N.Y., 18 P.R.D. 461—U. S. 
Plsnvood Corp. V. Hudson Lumber 
Co., D.C.N.Y., 17 F.RD. 258—Shep¬ 
herd V. Popular Publications, D.C. 
N.Y., 10 P.R.D. 389. 

Pleadings as nothing more than no¬ 
tice 

Pleadings in federal district courts- 
are nothing more than notice of a 
claim or defense. 

U.S.—^Burke v. Fire Underwriters 
Ass’n, D.C.MO., 21 F.R.D. 583. 

17. U.S.—Welcher v. U. S., D.C.Ark., 
14 F.R.D. 236—^Bank of Nova Sco¬ 
tia V. San Miguel, D.C.Puerto Rico, 
9 F.R.D. 171. 

Modem philosophy concerning 
pleadings is that they do little more 
than indicate generally the type of 
litigation that is involved, and a gen¬ 
eralized summary of the case afford¬ 
ing fair notice Is all that is required. 
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frame the issues in the proceeding,^* although, 
generally speaking, the purpose of pleadings is, at 
least in part, to create, shape, and narrow the issues 
to be tried.i* 

In other words, the Federal Rules of Civil Proce¬ 
dure restrict the pleadings to the task of general 
notice-giving and invest the deposition-discovery 
process with a vital role in the preparation for 
trial and such simplified “notice pleading” is 
made possible by the liberal opportunity for dis¬ 
covery and the other pre-trial procedures established 
by the Rules to disclose more precisely the basis of 
both claim and defense and to define more narrowly 
the disputed facts and issues.*^ The task of narrow¬ 
ing and clarifying the basic issues between the par¬ 
ties and ascertaining the facts or information as 
to the existence or whereabouts of the facts with 
respect to those issues is the role not of the plead¬ 
ings, but of the deposition-discovery process aided 
by the pre-trial hearing.^* 

The nature and purpose of depositions and dis¬ 
covery are discussed infra §§ 549-554, and the nature 
and purpose of the pre-trial conference infra § 906. 

In determining the sufficiency of pleadings, it 
should be recognized that under the Rules a case 
consists not in the pleadings, but in the evidence for 
which the pleadings furnish the basis, and cases 
are generally to be tried on the proofs rather than 
the pleadings,** 


Pleadings necessary. Pleadings are required un¬ 
der the Federal Rules of Civil Procedure, and the 
court will not pass on questions not raised by proper 
and formal pleadings.*^ 

Under Rule 7 (a), the pleadings to be filed ordi¬ 
narily include a complaint and an answer, and, if 
the answer contains a counterclaim, a reply there- 
to.25 

The pleadings required in connection with third- 
party practice are discussed supra §§ 123-127. 

What constitutes pleading. A response to a mo¬ 
tion is not a pleading regardless of how it is desig¬ 
nated.*® 

§ 250. Time for Pleading 

In general the trial court has reasonable discretion 
and control over a case In matters of timely pleading, and 
permission to plead after the allotted time is a matter for 
the discretion of the court. 

The trial court has reasonable discretion and con¬ 
trol over a case in matters of timely pleading,**^ 
and permission to plead after the allotted time is 
a matter for the discretion of the trial judge.** 

More specifically, under the Federal Rules of 
Civil Procedure, Rule 6 (b) providing that, subject 
to certain restrictions, the court “for cause shown” 
may at any time in its discretion order the period in 
which an act is required or allowed to be done to be 
enlarged, the court may enlarge the time for filing 


U.S.—^Metzgrer v. Breeze Corporations, 
D.C.N.J., 37 F.Supp. 693. 

18. XJ.S.—^Kellogg Co, v. National 
Biscuit Co., D.C.N.J., 38 F.Supp. 
6^43. 

^ Battin Amusement Co. t. Cocalis 
Amusement Co., D.C.N.J., 1 F.R.D. 
769. 

18. XJ.S.—^Vacuum Stores v. Admir¬ 
al Corp., 223 F.2d 269, 42 C.C.P.A. 
Patents 976—Sharp v. Barnhart, 
C.C.A.Ind., 117 F.2d 604, certiorari 
denied Canterbury v. Barnhart, 61 
S.Ct. 1099, 313 U.S. 676, 85 L.Ed. 
1533. 

Trantham v. Canal Ins. Co., D.C. 
Tenn., 117 F.Supp. 241, affirmed, 

C. A., 220 F.2d 752. 

U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.Del., 11 F.R.D. 308, 
modified on other grounds 11 F.R. 

D. 811—The Creek, D.C.N.Y.. 8 F. 
R.D. 118. 

*‘The pleadings establish the 
boundaries of a law suit" 

U.S.—^Emery v. Chicago, B. & Q. B. 
Co., D.CIowa, 119 F.Supp. 664, 
667. 

20. U.S.—^Hickman v. Taylor, U.S. 
Pa., 67 S.Ct 385, 329 U.S. 495, 91 
L.Ed. 451. 


Rosen v. Texas Co., D.C.N.Y., 161 
F.Supp. 66. 

McElroy v. United Air Lines, Inc., 
D.G.Mo., 21 F.R.D. 100—^Moriarity 
V. Curran. D.C.N.Y., 18 F.R.D. 461 
— ^May V. Baltimore & O. R. Co., 
D,C.Md., 17 F.R.D. 288—Rudolph 
Wurlltzer Co. v. Atol, D.C.Mlnn., 
12 F.R.D. 173—Marguardt-Glenn 
Corp. V. Lumellte Corp., D.C.N.Y., 
11 F.RX>. 175. 

Philosopliy of Rules of Civil Pro¬ 
cedure is to reduce to a minimum 
factual allegations which need to be 
recited in a pleading, leaving to 
various forms of pretrial procedure 
and discovery function of ascertain¬ 
ing additional details. 

U.S.—^Fennell v. Svenska Amerika 
Linien A/B, D.aMass., 23 FJtD. 
116. 

21. U.S.—Conley v. Gibson, Tex., 78 
S.Ct 99, 366 U.S. 41, 2 L.Ed.2d 80. 

Motion for more definite statement 
see infra §§ 376-397. 

22. U.S.—Turkish State Rys. Ad¬ 
ministration V. Vulcan Iron Works, 
D.C.Pa., 163 F.Supp. 616. 

Metropolis Bending Co. v. Brand- 
wen, D.C.Pa., 8 P.R.D. 296—^Porter 
V. Shoemaker, D.C.Pa., 6 F.R.D. 438. 

23. U.S.—Carss v. Outboard Marine 
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Corp., C.A.Pla., 262 P.2a 690— 
Doherty v. Mutual Warehouse Co., 
C.A.Ala., 245 F.2d 609—United Gas 
Corp. V. Guillory, C.A.La., 206 F. 
2d 49, rehearing denied, 207 F.2d 
308—Kemp v. Metropolitan Life 
Ins. Co., C.A.Tex., 205 F.2d 857— 
Des Isles v. Evans, C.A.Fla., 200 
F.2d 614—^De Loach v. Crowley's, 
Inc., C.C.A.Fla., 128 F.2d 378. 

2^ U.S.—^In re Bricklayers’ Local 
No. 1 of Pa. Welfare Fund, D.C.Pa., 
159 F.Supp. 37. 

26. U.S.—^Porter v. Theo J. Ely Mfg. 
Co., D.C.Pa., 5 F.R.D. 317. 
OrdliiarUy complaint and answer 
are suiELcient to create the issues, 
and there is no need for additional 
pleadings. 

U.S.—^Bickart ▼. Union Barge Line 
Corp., D.aPa., 6 P.R.D. 579—Monk 
V. United Life & Accident Ins. Co. 
of Concord, N. H., D.C.Pa., 2 F.R.D. 
372. 

26. U.S.—^Bigelow v. RKO Radio Pic¬ 
tures, D.C.I11., 16 P.R.D. 16. 

27. U.S.—Martin v. Lain Oil & Gas 
Co., D,C.I11., 86 F.Supp. 262. 

28. U.S.—Orange Theatre Corpora¬ 
tion V. Rayherstz Amusement Cor¬ 
poration, C.C.A.N.J., 130 F.2d 186. 
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pleadings for “good cause shown.”29 Under the 
further provisions of Rule 6 (b), the court may en¬ 
large the time for pleading where the request there¬ 
for is made before the expiration of the period orig¬ 
inally prescribed, or as extended by a previous or¬ 
der, or, on the other hand, after the expiration of 
such period, where the failure to act in time was 
the result of excusable neglect.so 

The right to extend the time to file a responsive 
pleading until a determination of a motion for sum¬ 
mary judgment under Rule 56, is not a definite and 
fixed right, but a matter to be granted or denied 
from a consideration of all the circumstances.Si 

§ 251. Formal Matters 

Under the Rules, a pleading must contain a caption 
as prescribed, averments must be made in numbered 
paragraphs, the contents of each of which is limited to a 
single set of circumstances, matter already stated in a 
pleading may be adopted by reference, and an exhibit to 
a pleading is a part thereof for ail purposes. 

Under Rule 10 (a), every pleading must contain 
a caption setting forth the name of the court, the 
title of the action, the file number, and a designation 
of the pleading.S2 Nevertheless it is fundamental 
that it is not the name of a pleading but its contents 
that determine its character.ss Kxcept for the 
complaint, which must set out the names of all the 
parties in the title, as discussed infra § 263, the 


title of the action need not include the names of all 
the parties, it being sufficient to state the name of 
the first party on each side with an appropriate 
indication of other parties.^i 

The signature and verification of pleadings are 
discussed infra § 260, and the filing and service of 
pleadings infra § 261. 

Paragraphs. Under Rule 10 (b), all averments of 
claim or defense must be made in numbered para¬ 
graphs, the contents of each of which will be limited 
as far as practicable to a statement of a single set of 
circumstances and it is improper, although not 
necessarily fatal, to plead different theories in the 
same paragraph.26 Under the Rule several different 
acts, all of which flow toward a common legal right 
to be enforced, need not be separately stated.^*^ The 
requirement of numbering has been held to be man¬ 
datory, while the requirement of limitation of each 
averment to a statement of a single set of circum¬ 
stances has been held to be discretionary.3 8 

Adoption by reference; exhibits. Under Rule 10 
(c), statements in a pleading may be adopted by 
reference in a different part of the same pleading, 
in another pleading, or in any motion, and a copy 
of any written instrument which is an exhibit to a 
pleading is a part thereof for all purposes, and may 
properly be considered in determining the sufficiency 
of die pleading.3® Where the allegations of a plead- 


29. U.S.—Poe V. Cristina Copper 
Mines, Inc., D.C.Del., 15 P.R.D. 85. 

30. Coustraction 

Rule providing for enlargement of 
time to plead if reauest therefor is 
made before expiration of period 
originally prescribed by previous or¬ 
der must be construed in accord¬ 
ance with the Rule that provides 
that the Rules of Civil Procedure 
shall be construed to secure the just, 
speedy, and Inexpensive determina¬ 
tion of every action. 

U.S.—Green v. Stokely Poods, D.C. 
Ill,, 8 P.R.D. 114. 

31. U.S.—^Poe V. Cristina Copper 
Mines, Inc., D.C.Del., 16 P.R.D. 
86 . 

32. Beaidence of parties to an action 
need not be stated in the title of the 
action. 

U.S.—Rhyne v. Pigott, D.C.N.Y., 122 
F.Supp. 774. 

33. U.S.—Hornbeck v. Daln Mfg. 
Co., D.C.Iowa, 7 P.R.D. 605. 

Purely procedural matter of de¬ 
nomination of pleading would not 
be permitted to interfere with de¬ 
termination of substantive rights. 
D.C.—De Vito v. Hoffman, C.A.. 199 

P.2d 468, 91 U.S.APP.D.C. 263. 

34. Federal Rules of Civil Proce¬ 
dure, Rule 10 (a), 28 U.S.C.A. 

36A C.J.S.—23 


35. U.S—U. S. V. Jerome, D.C.N.T., 

115 F.Supp. 818. 

Requirement that averments of com¬ 
plaint be numbered and separately 
stated see infra § 265. 

Motions to state separately and num¬ 
ber see infra §§ 410-412. 

Buie enforced as reasonable 

U.S.—Baum v. Union Pac. R. Co., D. 

C.Mo., 9 P.R.D. 540. 

Purpose of provision 

Objective of provision is clarity in 
pleading. 

U.S.—U. S. V. Jerome, D.C.N.T., 115 
F.Supp. 818. 

Vance v. American Soc. of Com¬ 
posers, Authors & Publishers, D.C. 
H.T., 13 P.R.D. 109. 

38. U.S.—O’Donnell v. Elgin, J. & E. 
Ry. Co., Ill., 70 S.Ct. 200, 338 U.S. 
384, 94 L.Ed. 187, 16 A.L.R.2d 646. 
rehearing denied 70 S.Ct. 427, 338 
U.S. 946, 94 L.Ed. 583. 

Vigor V. Chesapeake & O. Ry. Co., 
C.C.A.Ind.. 101 F.2d 866. 

Failure of adversary to object see 
infra § 364. 

37- U.S.—^U. S. V. Iroquois Apart¬ 
ments, Inc., D.C.N.T., 21 F.R,D. 
161. 

38. U.S.—U. S. V Jerome, D.CJST.T., 

116 F.Supp. 818. 

39- U.S.—^Foshee v. Daoust Const. 
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Co., C.A.Ind., 185 P.2d 23—^Aralac, 
Inc., V. Hat Corp. of America, C C. 
A.Del., 166 F.2d 286. 

Henry v. U. S. Trudging Corp., 
D.C.N.J., 161 F.Supp. 67. 

Written instruments as exhibits to 
complaint see infra § 263. 

Exhibit attached to abandoned plead- 
in? 

Federal Rule pertaining to adop¬ 
tion by reference in pleadings does 
not contemplate incorporation by ref¬ 
erence in an amended pleading of an 
exhibit attached to a previously aban¬ 
doned pleading. 

U.S.—Oppenheimer v. F. J. Young & 
Co., D.C.N.Y., 3 P.R.D. 220. 

Document produced on order of court 
An abstract of title produced by 
plaintiffs under a court order and 
upon motion of defendant for use of 
defendant does not become a part 
of the pleadings. 

U.S.—Cowling V. Deep Vein Coal Co., 
C.A.Ind., 183 P.2d 652. 

Exhibit to motion 

Statements made in exhibit an¬ 
nexed to, and expressly made a part 
of, motion were in effect made in the 
motion in view of Federal Rule that 
a copy of any instrument which is an 
exhibit to a pleading is a part there¬ 
of for all purposes. 
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ing are inconsistent with the terms of an instrument 
attached as an exhibit, the terms of the instrument, 
fairly construed, must prevail over the averments 
differing therefrom.^0 

§ 252. Requisites and Sufficiency of Plead¬ 
ings Generally 

Under the Federal Rules of Civil Procedure, pleadings 
are no longer tested by common>iaw standards, and a 
pleading is generally sufficient if it gives the pleader’s 
adversary fair notice of what the claim or defense is and 
the type of^litigatlon involved. 

The Federal Rules of Civil Procedure do not re¬ 
quire the same exactitude of pleadings that was 
necessary under the former procedure.^^ Under 
the Rules, pleadings are no longer tested by the 
rigid standard of the common law with prescribed 
verbal formulae, but by the more liberal standards 
promulgated in the Rules, and neither absolute 
clarity nor absolute precision is required.*^ 3 How¬ 
ever, repetition and redundancy should not be en¬ 
couraged.'^^ 


Since the purpose or function of pleadings under 
the Rules is merely to give the opposite party notice 
of what he may expect, and not to shape the issues 
in the case, as discussed supra § 249, a pleading is 
generally sufficient if it will give the pleader’s ad¬ 
versary fair notice of what the claim or defense is, 
the grounds on which it rests,^^ and a general in¬ 
dication of the type of litigation involved,46 and 
will enable the court to be sufficiently informed to 
determine the issue presented.'*'^ a generalized 
summary of the case affords fair notice and is suffi¬ 
cient.** 3 

It is not essential to the sufficiency of a pleading 
that it be artistically drawn and where a pleading 
complies with the Rules it is sufficient, and it is not 
the function of the district court to pass on the 
artistic merits of pleadings.so 

In general, a party should plead that which he 
must prove.s^ 

Any pleading by a corporation is properly exe- 


D.C.—^Peoples Natural Gas Co. v. 
Federal Power Commission, 127 F. 
2d 163, 75 U.S.APP.D.C. 235, certio¬ 
rari denied 62 S.Ct. 1298, 316 U.S. 
700, 86 Li.Ed. 1769. 

40. tJ.S.—Ott V. Home Sav. and Loan 
Ass’n, CA..Cal., 265 P.2d 643—Fo- 
shee V. Daoust Const. Co., C.A. 
Ind., 185 F.2d 23. 

D.C.—^Munter v. Lankford, D.C., 127 
F.Supp. 630, affirmed 232 F.2d 373, 
98 U.S.APP.D.C. 116. 

Eshibits of botb parties 

Where both parties based their 
prayers for declaratory judgments 
exclusively on writings exhibited 
with pleadings, court was bound to 
look to terms of writings, and writ¬ 
ings would control if and where they 
did not harmonize with pleadings 
construing them. 

U.S.—^Dyal v. Union Bag-Camp Pa¬ 
per Corp., C.A.Ga., 263 P.2d 387. 

41. U.S.—Mueller v. Rayon Consult¬ 
ants, Inc., D.C.N.Y., 170 F.Supp. 
555. 

Chicago, St. P., M. & O. R. Co. 
V. Pender Drainage Dist., D.C.Neb., 
7 F.R.D. 99. 

42. U.S.—Stranford v. Pennsylvania 

R. Co., D.C.N.J.. 156 F.Supp. 680— 
U. S. V. Crown Zellerbach Corp., 
D.C.I11., 141 F.Supp. 118. 

43. U.S.—^U. S. V. Crown Zellerbach 
Corp., supra. 

44. U.S.—Brause v. Travelers Fire 
Ins. Co., D.C.N.Y., 19 P,R.D.. 231. 

45. U.S.—Conley v. Gibson, Tex., 78 

S. Ct. 99, 366 U.S. 41, 2 L.Ed.2d 80. 
Hoshman v. Esso Standard Oil 

Co., C.A.La., 263 F.2d 499—Gulf 
Coast Western Oil Co. v, Trapp, 
aC.A.Okl., 166 F.2d 343. 


Temperate v. Rainbolt, D.C.Ill., 
163 F.Supp. 744—Citrln v. Greater 
N. Y. Industries, D.C.N.Y., 79 F. 
Supp. 692—Cohen v. Beneficial In¬ 
dus. Loan Corp, D.C.N.J., 69 F. 
Supp. 297. 

Philadelphia Dressed Beef Co. v. 
Wilson & Co., D.C.Pa., 19 F.R.D. 
198—^Automatic Washer Co. v. Easy 
Washing Mach. Corp., D.C.N.Y., 9 
F.R.D. 336. 

SnSlcienoy of details 

In general, Federal Rule of Civil 
Procedure which requires a short and 
plain statement of claim showing 
that pleader is entitled to relief im¬ 
plies that there be sufficient details 
so that adverse party has fair no¬ 
tice of claim and court can see that 
there is some legal basis for recov¬ 
ery. 

U.S.—Turner v. U. S. Gypsum Co., D. 
C.Ohlo, 11 F.R,D. 646. 

XTo pleading win be regarded as bad 
in substance when it reasonably in¬ 
forms the opposition of the nature 
of a claim or defense which he is 
called on to defend against. 

U.S.—Temperate v. Rainbolt, D.C.I11., 
163 F.Supp. 744. 

46. U.S.—Gallimore v. Dye, D.C.I11., 
21 P.R.D. 283. 

Farticularized pleading held unneces¬ 
sary 

In action by the United States 
against seller for treble damages 
and injunctive relief under Defense 
Production Act of 1950 because of 
alleged violations of maximum price 
regulations, exhaustive, particular¬ 
ized pleading by the United States 
was not necessary under Federal 
Rules of Civil Procedure. 
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U.S.—U. S. V. Koch Bros. Bag Co., 
D.C.Mo., 109 F.Supp. 540. 

47. U.S.—Philadelphia Dressed Beef 
Co. V. Wilson & Co., D.C.Pa., 19 F. 
R.D. 198. 

48. U.S.—^Nagler v. Admiral Corp., 

C. A.N.Y., 248 F.2d 319. 

Mueller v. Rayon Consultants, 
Inc., D.C.N.Y., 170 F.Supp. 666— 
Metzger v. Breeze Corporation, Inc., 

D. C.N.J., 37 F.Supp. 693. 

U. S. V. Iroquois Apartments, 
Inc., D.aN.Y., 21 F.R.D. 151—Bank 
of Nova Scotia v, San Miguel, D.C. 
Puerto Rico, 9 P.R.D. 171—^Mahon 
V. Bennett, D.C.Mo., 6 F.R.D. 213. 
Specificity not required 

Specificity in degree required to 
reception of testimony at trial is nei¬ 
ther desirable nor required at the 
pleadings stage. 

U.S.—^U. S. V. American Linen Sup¬ 
ply Co., D.C.I11., 141 F.Supp. 105. 
Statutory language 
Merely pleading in broad terms 
does not amount to failure to state 
a claim, especially where the general¬ 
ity of the pleadings arises from use 
of statutory language. 

U.S.—Minkofe v. Steven Jrs., Inc., C. 
A.N.Y., 260 P.2d 688. 

49. U.S.—Selby Mfg. Co. v. Gran- 
dahl, C.A.Conn., 200 P.2d 932. 

60. U.S.—^Dloguardi v. Durning, C.C. 
A.N.Y.. 139 P.2d 774. 

U. S. V. Zucca, D.C.N.Y., 125 F. 
Supp. 561, affirmed, C.A., 221 P.2d 
805, affirmed 76 S.Ct 671, 361 U.S. 
91, 100 L.Ed. 964. 

51. U.S.—^Price Vacuum Stores v. 
Admiral Corp., 223 F.2d 269, 42 C. 
C.P.A. Patents 976—Alpine For¬ 
warding Co. V. Pennsylvania R. 
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cuted by a corporate officer on information and be- 

lief.52 

Irrelevant and immaterial matter. Matter in a 
pleading which is immaterial or irrelevant is im¬ 
proper and will ordinarily be disregarded as sur¬ 
plusage,^3 but the courts are reluctant to order a 
revision of the pleadings because of such allegations 
unless they have no purpose and are clearly preju- 
dicial.54 A pleading should not allege the contents 
of papers on file in the action, set forth portions of 
a previous pleading which has since been amended, 
or recite orders made by the court and their con- 
tents.55 All facts in a pleading on which the juris¬ 
diction of the court depends are material facts.^® 

Disposition of all issues; several claims. The 
Federal Rules of Civil Procedure contemplate a 
disposition of all the issues between litigants in a 
single law suit,®^ and it is immaterial that two or 
more claims may be stated alternately or hypothet¬ 
ically, and it is also immaterial whether these claims 


are consistent.®® The joinder of separate and al¬ 
ternative claims in one complaint is discussed infra 
§ 267. 

§ 253. - Short, Plain Statement of Claim 

Ail that is required, or permitted, in a claim for 
relief, whether in an original claim, countercfalm, cross 
claim, or a third-party claim, is a short and plain state* 
ment of the claim showing that the pleader is entitled 
to relief. 

Under Federal Rules of Civil Procedure, Rule 8 
(a) (2), a claimant, whether presenting an original 
claim, counterclaim, cross claim, or third-party 
claim, is not required to set out in detail all the facts 
on which he bases his claim, but all that is required 
or permitted is a short and plain statement of the 
claim showing that the pleader is entitled to relief 
and the Rules have done away with the confusion 
resulting from the requirement that a pleading state 
a “cause of action.**®® The purpose of the Rule is 
to eliminate prolixity in pleading and to achieve 
brevity, simplicity, and clarity.®^ A litigant’s plead- 


Co., D.C.N.T., 60 F.2d 734, certio¬ 
rari denied 63 S.Ct. 93, 287 U.S. 647. 
77 L..Ed. 659. 

52. U.S,—^National Millwork Corpo¬ 
ration V. Preferred Mut. Fire Ins. 
Co. of Chenango County, D.CN.Y., 
28 F.Supp. 962. 

Beason. for Buie 

A corporation may plead on infor¬ 
mation and belief since averments 
are seldom such as may be directly 
within absolute knowledge of person 
filing pleading. 

U.S.—General Motors Corp. v. Cali¬ 
fornia Research Corp., D.C.Del., 8 
F.R.D. 668. 

53. U.S,—Fielding v. Allen, C.A.N.Y., 
181 F.2d 163, certiorari denied 71 S, 
Ct. 46, 340 U.S. 817, 95 L.Ed. 600 
—Sheppard v. Atlantic States Gas 
Co. of Pa., C.C.A.Pa., 167 F.2d 841, 
DefexLdants should not he regulred 

to answer an averment in a com¬ 
plaint which cannot be determina¬ 
tive of any Issue between the par¬ 
ties. 

U.S.—^Duluth Theatre Corp. v. Para¬ 
mount Pictures, D.C.Mlnn., 72 F. 
Supp. 626. 

54. U.S.—Steckel v. Beeghly, D.C. 
Ohio, 8 P.R.D. 16. 

56. U.S.—U. S. V. 21,815 Square Feet 
of Land, More or Less, in Borough 
of Brooklyn, Kings County, N. Y., 
D.C.N.Y., 52 F.Supp. 707. 

56. U.S.—Williams v. Minnesota 
Min. & Mfg. Co., D.aCal., 14 F.R. 
B. 1. 

57. Duty of court 

Under the Federal Rules of Civil 
Procedure, it is duty of court to bring 
in for adjudication all controversies 


which exist or may arise in case, so 
that all questions may be settled, 
regardless of technical averments. 
U.S.—^Dairy Engineering Corporation 
V. De-Raef Corporation, B.C.Mo., 2 
P.R.D. 378. 

58. U.S.—Lader v. Dahlberg, D.C.N. 
Y., 2 F.R.D. 49—^Venn-Severln Ma¬ 
chine Co. V. John Kiss Sons Tex¬ 
tile Mills, D.C.N. J., 2 F.R B. 4. 
Joinder of legal and equitable claims 
see supra § 41. 

Joinder or severance of causes of 
action generally see infra § 40. 

69. U.S,—Conley v. Gibson, Tex., 78 
S.Ct. 99, 356 U.S. 41, 2 L.Ed.2d 80. 

City of Baytona Beach v. Gan¬ 
nett Fleming Corddry & Carpenter, 
Inc., C.A.Fla., 253 F.2d 771—C. I. R. 
V. Licavoli, C.A.6, 252 F.2d 268— 
Siegelman v. Cunard White Star 
Limited, C.A.N.Y., 221 F.2d 189— 
Blazer v. Black, C.A.Kan., 196 P.2d 
139—^Lane Bryant, Inc., v. Mater¬ 
nity Lane, Limited, of Cal., C.A. 
Cal.. 173 P.2d 569. 

Mueller v. Rayon Consultants, 
Inc., B.C.N.Y., 170 F.Supp, 665— 
Mil-Hall Textile Co. v. Bun & Brad- 
street, Inc., B.C.N.Y., 160 F.Supp. 
778—^Wilson v. Illinois Cent. R. 
Co., B.C.I11.. 147 F.Supp. 613. 

Owens Generator Co. v. H. J. 
Heinz Co., B.C.Cal., 23 F.R.B. 121— 
Interborough News Co. v. Curtis 
Pub. Co., B.C.N.Y., 14 P.R.B. 408— 
Rudolph Wurlitzer Co. v. Atol, B.C. 
Minn., 12 F.R.B. 173—Cox v. Kro¬ 
ger Co., B.C.I11., 9 F.R.B, 78—Canu- 
so V. City of Niagara Fails, B.C. 
N.Y., 7 F.R.B. 159—^Porter v. Shoe¬ 
maker, B.C.Pa., 6 F,R.B. 438— 
Klages V. Cohen, D.C.N.Y,, 6 F.RJD. 
32—^Bairy Engineering Corporation 
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V. Be-Raef Corporation, B.C.Mo., 2 
F.R.B. 378. 

Alaska.—^Wilson v. Eberle, 15 Alaska 
260. 

60. U.S.—^Nagler v. Admiral Corp., 
C.AN.Y., 248 P.2d 319. 

U. S. V. Iroquois Apartments, 
Inc., B.CN.Y., 21 F.R B. 151— 
Klages V. Cohen, B.C.N.Y., 5 F.R. 
B. 32. 

Alaska.—^Wilson v. Eberle, 15 Alaska 
260. 

81. U.S —^Knox V. First Sec. Bank of 
Utah, CA.Utah, 196 F.2d 112. 

McCain v. Socony-Vacuum Oil 
Co., B.C.Mo., 64 F.Supp. 12—Mitch¬ 
ell V. Brown, D.C.Neb., 2 P.R.B. 
325. 

B.C.—Sheridan-Wyoming Coal Co. v. 
Krug, 168 F.2d 667, 83 U.S.App. 
B.C. 162. 

Actions under patent laws 

Guiding principles of simplicity 
and brevity of pleadings under Fed¬ 
eral Rules are applicable to actions 
under the patent laws. 

U.S.—Temp-Resisto Corp. v. Glatt, 
B.C.N.J., 18 F.R.B. 148. 

Subordinate to right to counsel 
Although brevity is desirable in 
pleading in order that time of court 
and counsel may be conserved and 
cost of printing minimized, brevity 
does not rank in importance with 
right and duty of a litigant to present 
his demands through counsel of his 
own choosing and in a style and form 
of expression which represents at¬ 
torney’s honest effort to present 
claims according to his own notions 
of their merits. 

U.S.—^Atwood V. Humble Oil & Re¬ 
fining Co., C.A.Tex., 243 P.2d 8t6, 
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ing is sufficient if, on any theory, it alleges a claim 
on which relief can be granted. 

What is a short and plain statement of a claim 
within the Rule,®^ and what constitutes redundant, 
immaterial, or impertinent matters,®^ depend on the 
circumstances of the particular case. The pleader 
is required to disclose adequate information as the 
basis of his claim for relief as distinguished from 
a bare averment that he wants relief and is entitled 
to it.65 

It is not necessary to set out the legal theory on 
which the claim is based.^^ 

§ 254. - Simplicity, Conciseness, and Di¬ 

rectness 

Under the express injunction of the Federal Rules, 
each averment of a pleading must be simple, concise, and 
direct. 

Under the express injunction of Rule 8 (e), each 
averment of a pleading must be simple, concise, and 
direct.®'^ Thus, all that is required is that there be 
simple, concise, and direct denials, admissions, and 
averments in the pleadings but the liberalization 
of practice does not obviate the necessity of reason¬ 


able definiteness.®^ 

The purpose of the Rule is to avoid verbose al¬ 
legations,^® to notify the other party of the claim or 
defense being made,*^! and to assist the disposition 
of the litigation on its merits.'^^ 

Whether there has been compliance with the Rule 
must be determined in the first instance by the trial 
court.^^ 

§ 255. -Facts, Conclusions, and Eviden¬ 

tiary Matters 

In general the pleading of facts or ultimate facts is 
sufficient and necessary under the Federal Rules, and It 
is unnecessary and Improper to state, on the one hand, 
the evidence by which an allegation Is sought to be 
established, or, on the other hand, mere legal conclusions 
without facts. 

There is no requirement in the Federal Rules of 
Civil Procedure that the pleadings state facts in a 
certain manner or any requisite number. ^4 In fact 
it has been said that the Rules have done away with 
the confusion resulting from the use of such terms 
as "facts.”^® Nevertheless, the pleading of facts 
or ultimate facts is generally sufficient and neces¬ 
sary under the Rules,*^® and it is unnecessary and im- 


certlorari denied 78 S.Ct. 41, 355 

U. S. 829, 2 L.Ed.2d 42. 

62. U.S.—^Reynolds Intern. Pen Co. 

V. Eversharp, Inc., D.C.Del., 5 F.R,. 
D. 382. 

63. U.S.—Atwood V. Humble Oil & 
Reflninff Co.. C.A,Tex., 243 F.2d 885, 
certiorari denied 78 S.Ct. 41, 365 
U.S. 829, 2 L.Ed.2d 42. 

Gomillion v, Lightfoot, D.C.Al€L, 
167 F.Supp. 405. 
ractnal context 

Detail which is required in plead¬ 
ing is a matter of context of the fact 
and of its relevancy to the heart of 
the litigation. 

U S —Wilson V. Illinois Cent. R. Co., 
D.C.Ill., 147PSUPP. 613. 

Proper length of pleading depends 
on type of case Involved. 

U.S.—Sunbeam Corp. v. Payless Drug 
Stores, D.C.Cal., 113 F.Supp. 31. 

64. U.S.—Gomillion v. Lightfoot, D. 
C.Ala., 167 F.Supp. 405. 

65. U.S.—^Nagler v. Admiral Corp., 

C. A.N.T., 248 F.2d 319. 

66. U.S.—Siegelmau v. Cunard White 
Star Limited, C.A.N.T., 221 F.2d 
189. 

Sherwin v. Oil City Nat. Bank, 

D. C.Pa., 18 F.RD, 188, affirmed, C. 
A., 229 F.2d 835. 

67. U.S.—Carrigan v. California 
State Legislature, C.A.Cal., 263 F. 
2d 560. 

C. I. T. Financial Corp. v. Sachs, 
D.C.N.T., 10 F.R.D. 397, 


Zn particnlar actions 

(1) In antitrust cases, pleadings 
should be kept as concise as possi¬ 
ble. 

U.S.—^U. S. V. National Ass’n of 
Leather Glove Mfrs., D.C.N.T., 15 
F,R.D. 285. 

(2) Pleadings in action for dam¬ 
ages and for an injunction with re¬ 
spect to an alleged trade-mark in¬ 
fringement were required to be kept 
short and concise. 

U.S.—^Armstrong Cork Co. v. Patter- 
son-Sargent Co., D.C.Ohio, 8 P.R.D. 
215. 

68. U.S.—Cater Construction Co. v. 
Nischwitz, C.C.A.I11., Ill P.2d 971. 

Metzger v. Breeze Corporations, 
D.C.N.J., 37 F.Supp. 693. 

Venn-Severln Machine Co. v. John 
Kiss Sons Textile Mills, D.C.N.J.. 2 
F.R.D. 4—Strahle-Johnson Supply 
Co. V. John Douglas Co., D.C.Tenn., 
1 F.RD. 279. 

69- U.S.—Sweeney v, Buffalo Courier 
Express, D.C.N.T., 35 F.Supp. 446. 

C. I. T. Financial Corp. v. Sachs, 
D.C.N.T., 10 F.RD. 397. 

‘‘The rules should not be so liberal¬ 
ly construed as to destroy definite¬ 
ness in pleading. A ‘short and plain 
statement* must be reasonably defi¬ 
nite or it will not be plain, A speedy 
and Just and inexpensive trial can¬ 
not be had merely upon the filing of 
a notice of claim and then resorting 
to the expensive and indefinite pro¬ 
cedure of discovery and depositions.” 
U.S.—Fleming v. Dierks Lumber & 
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Coal Co., D.C.Ark., 39 F.Supp. 237, 
240. 

Fraudulent contracts 
In suits seeking to avoid effect of 
fraudulent contracts, pleading is not 
a matter of technicality, since both 
the nature of proofs and amount of 
recovery depend on theory on which 
suit is brought and claim that is 
made which are revealed only in the 
pleadings. 

U.S.—Jack Mann Chevrolet Co. v. As¬ 
sociates Inv. Co., C.C.A.Mich., 125 
P.2d 778. 

70. U.S.—^Walter Reade’s Theatres, 
Inc. V. Loew’s Inc., D.C.N.T., 20 F. 
F.R.D. 679. 

71. U.S .—Walter Reade's Theatres, 
Inc. V. Loew*s Inc., supra. 

72. U.S.—Walter Reade’s Theatres, 
Inc. V. Loew’s Inc., supra. 

73. U.S.—Carrigan v. California 
State Legrlslature, C.A.Cal., 263 F. 
2d 560. 

74. U.S.—^Mueller v. Rayon Consult¬ 
ants, Inc., D.C.N.T., 170 F.Supp. 
555. 

For discussion on need for amend¬ 
ment of Rule 8 <a) (2) so as to re¬ 
quire allegation of facts sufficient 
to constitute cause of action see 13 
F.R.D. 263. 

76. U.S.—Nagler v. Admiral Corp., 
C.A.N.T., 248 F.2d 319. 

U. S. V. Iroquois Apartments, 
Inc., D.aN.T., 21 F.RD. 161. 

76, U.S.—C. I. R. V. Licavoll, C.A.6, 
252 F.2d 268. 
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proper to state the evidence by which an allegation 
is sought to be established.'^'^ 

On the other hand, it is improper to set forth mere 
legal conclusions of the pleader without facts,and 
conclusions of law and unwarranted inferences of 
fact should be excluded from consideration.'^^ How¬ 
ever, it has been pointed out that there are no pro¬ 
hibitions in the Rules against pleading conclu¬ 
sions and the fact that an averment would be 
a conclusion does not necessarily render it objection- 
able.81 Indeed, it has been stated that, under the 
injunction of the Rules to make short and plain 
statements of claim, it is not necessary to plead 
facts, only conclusions;82 but is has also been said 
that the Rule requiring a short and plain statement 
of claim showing that the pleader is entitled to re¬ 
lief requires more than a series of conclusions 
couched in broad, general terms alleging wrong¬ 
doing but entirely lacking in any statement of fact 
on which the allegations are based,83 


The general application of these principles to al¬ 
legations as to particular matters is discussed infra 
§§ 256, 257; and their application to complaints, 
answers, and olher pleadings is discussed below in 
this title in connection with the discussion of the 
particular pleading involved. 

§ 256. - Pleading Particular Matters 

The requisites and sufficiency of pleadings have been 
adjudicated with respect to various matters, such as 
negligence, averments of time and place, and foreign 
or state law. 

The requisites and sufficiency of pleadings as to 
particular matters have been adjudicated.®^ 

Thus the question whether or not allegations are 
objectionable as mere conclusions unsupported by 
any allegations of fact or as unwarranted inferences 
of fact has been adjudicated with respect to various 
allegations,®5 such as allegations as to cause and ef- 


Liinker & Herbert, Inc. v. Mar¬ 
shall, D.C.W1S., 133 F.Supp. 14S— 

U. S. V. Johns-Manville, D.C Ill., 67 
F.Supp. 291—Perrott v. U. S. Bank¬ 
ing: Corporation, D.C.Del., 53 F. 
Supp. 953. 

Petrikin v. Chicago, R. I. & ?. R. 
Co., D.C.MO., 14 F.R.D. 31—Walling 

V. Alabama Pipe Co., D.C.Mo., 3 F. 

R. D. 169—U. S. V. Schine Chain 
Theatres, D.C.N.Y., 1 F.R.D. 205. 

D.C.—^Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., D.C., 73 F.Supp. 721, 
reversed on other grounds 173 F.2d 
416, 84 U.S.App.D.C. 275. 

G-enezal allegations of ultimate 
fact, sufllcient to apprise the ad¬ 
versary of the nature of the claim, 
are ordinarily sufficient. 

U.S.—U. S. V. MacEvoy, D,C.N.J., 10 
F.R.D. 323. 

77. U.S.—C. I. R. V. Licavoll, C.A.6. 
262 F.2d 268—Terminal R. Ass’n 
of St. Louis V. Schorb, C.C.A.M 0 ., 
151 F.2d 361, certiorari denied 66 

S. Ct 470, 326 U.S. 786, 90 L.Ed. 
477—Cater Const. Co. v. Nlschwitz, 

C. C.A.I11., Ill F.2d 971. 

Bloombury Woolen Co. v. Moose- 

head Woolen Mills, D.C.Me., 109 F. 
Supp. 804—^U. S. V. Johns-Manville, 

D. C.Ill., 67 F.Supp. 291—^Hlrshhorn 
V. Mine Safety Appliances Co., D.C. 
Pa., 54 F.Supp. 588—^Perrott v. U. 
S. Banking Corporation, D.C.Del., 
63 F.Supp. 963—^Pliner v. Nesvig, 
D.aWis., 42 F.Supp. 297. 

Greater Valley Terminal Corp. v. 
Peltz St. Terminals, Inc., D.C.Pa., 
21 F.R.D. 167—Moriarity v. Cu3> 
ran, D.C.N.T., 18 P.R.D. 461—Ru¬ 
dolph Wurlitzer Co. v. Atol, D.C. 
Minn., 12 F.R.D. 173—^Bernstein v. 
N, V. Nederlandsche-Amerikaansche 


I Stoomvaart-Maatschappij, D C.N.Y., 

I 7 F.R.D. 63, appeal dismissed, C C. 
A., 161 P.2d 733, certiorari denied 
68 S.Ct. 84, 332 U.S. 771, 92 L Ed. 
356, rehearing denied 68 S Ct. 152, 
332 U.S. 820, 92 L.Ed. 397—^Bickart 
V. Union Barge Line Corp., D.C.Pa., 
6 P.R.D. 679—Walling v. Alabama 
Pipe Co., D.C.MO., 3 F.R.D. 159— 
Minnesota Mining & Manufactur¬ 
ing Co. V. Carborundum Co., D.C. 
Del., 3 F.RD. 6—Stefaniak v. Bo¬ 
land, D.C.N.Y., 2 P.R.D. 110—U. S. 
V. Johns-Manville, D,C.I11., 1 F.R.D. 
548. 

D.C,—Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., D.C., 73 F.Supp. 721, 
reversed on other grounds 173 F.2d 
416, 84 U,S.App.D.C. 275. 

“Operative facts” 

It is no longer necessary to set 
forth *‘all the operative facts having 
a bearing upon the material issues." 
U.S.—Tolle V. Pennsylvania R. Co., 
D.C.Ohlo, 7 F.R.D. 579, 680. 

Admission 

An admission by plaintiff is no ex¬ 
ception to Rule that evidence need 
not be pleaded. 

U.S.—^U. S. ex rel. Coates v. St, Louis 
Clay Products Co., D.C.Mo,, 68 F. 
Supp^ 902. 

78. U.S.—^Edwards v, B. I. Du Pont 
De Nemours & Co., C.A.Ga., 183 F. 
2d 165. 

Linker & Herbert, Inc, v. Mar¬ 
shall, D.aWis., 133 F.Supp. 148— 
U. S. V. Johns-Manville, D.C.I11., 67 
F.Supp. 291—^Federal Sav. & Loan 
Ins. Corp, V. Third Nat. Bank in 
Nashville, D.C.Tenn., 60 F.Supp. 
110, reversed on other grounds, C. 
C.A., 153 F.2d 678, certiorari denied 
67 S.Ct. 49. and 67 S.Ct. 60. 
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Petrikin v. Chicago, R. I. & P. 
R Co., D.C.M 0 ., 14 F.R D. 31— 
Bowles V. Sebastopol Berry Grow¬ 
ers Ass’n, D.C.Cal., 5 F.R.D. 178— 
U. S. V. Johns-Manville, D.C.Ill., 1 
P.R.D. 548. 

Alaska.—^Wilson v. Eberle, 15 Alaska 
260. 

D.C.—Sheridan-Wyoming Coal Co. v. 
Krug. 168 F.2d 557, 83 U.S.App.D.C. 
162. 

Particular terms 

Terms "arbitrary" and “capricious” 
and "just” and “fair” state legal con¬ 
clusions, and their express inclu¬ 
sion in a pleading serves no useful 
purpose. 

U.S.—^Healing v. Jones, D.C.Arl 2 ., 174 
F.Supp. 211. 

79. U.S.—Ogden River Water Users’ 
Ass’n V. Weber Basin Water Con¬ 
servancy, C.A.Utah, 238 F.2d 936. 

80. U.S.—Smith, EUine & French 
Laboratories v. Eric Hill Co,, D. 
C.Ohlo, 11 P.R.D. 290. 

81. U.S.—Pritchard v. Liggett & My¬ 
ers Tobacco Co., D.C.Pa., 134 F. 
Supp. 829. 

82. U.S.—La Ferry v. Ajax Truck 
Rentals, D.C.Tenn., 161 F.Supp. 707. 

83. U.S.—Cohen v. Beneficial Indus. 
Loan Corp., D.C.N.J., 69 F.Supp. 
297. 

84. U.S.—Granger v. Shouse, D.C. 
Mo., 10 P.R.D. 439. 

85. Allegations held not mere con- 
olnsions 

Allegation that order had been 
issued by Public Service Commis¬ 
sion, and that custom and usage of 
compelling segregation existed, were 
not mere conclusions but sufficient 
statements of fact, without necessity 
of setting forth terms of order or 
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feet or causal relationships,allegations as to 
whether particular sales or other activities were 
in interstate commerce,whether or not a particu¬ 
lar transaction was or created a contractus or 
trust, and whether particular acts were wrongful 

or illegal.90 

Capacity. Under Rule 9 (a), the capacity of a 
party to sue or be sued need not ordinarily be 
averred; and when it is sought to raise an issue as 
to the legal existence or capacity of a party, it must 
be done by specific negative averment, including 
such supporting particulars as are peculiarly within 
the pleader’s knowledge.^^ 

Conditions precedent. In pleading the perform¬ 
ance or occurrence of conditions precedent, it is 
sufficient to aver generally that all conditions preced¬ 
ent have been performed or have occurred.® 2 

Foreign or state law. It is not necessary to plead 


the foreign law which may be applicable to the 
case,®® although the pleading of applicable foreign 
law has been held to be the recommended practice, 
since it will eventually have to be proved.®^ It is 
not necessary to plead the law of any state in an 
action in the federal court, since the federal court 
will take judicial notice thereof.®^ 

Negligence. An averment of negligence in gen¬ 
eral terms has been held to be sufficient under the 
Rules.®® 

Official document or act; judgment. In pleading 
an official document or official act it is sufficient to 
aver that the document was issued, or the act done, 
in compliance with law;®'^ and in pleading a judg¬ 
ment or decision of a domestic or foreign court, 
judicial or quasi-judicial tribunal, or of a board or 
officer, it is sufficient to aver the judgment or deci¬ 
sion without setting forth matter showing juris¬ 
diction to render it.®® 


more fully describing the custom or 
usage. 

U.S —^Baldwin v. Morgan, C.A.Ala., 
251 F,2d 780. 

Allegations held mere conclusions 

(1) An allegation that two men 
were sufficient to carry a two hun¬ 
dred thirty-pound trunk is a conclu¬ 
sion and not an ultimate fact. 

U.S.—Harris v. Railway Exp. Agency, 

C. A.Kan., 178 F.2d 8. 

(2) An allegation that corporation 
made a “contribution" under Nation¬ 
al Housing Act was a mere conclu¬ 
sion of the pleader. 

U.S.—^Federal Sav. & Loan Ins. Corp. 
V. Third Nat. Bank in Nashville, 

D. C.Tenn., 60 F.Supp. 110, reversed 
on other grounds, C.C.A., 153 F.2d 
678, certiorari denied 67 S.Ct 49 
and 67 S.Ct. 50. 

(3) Allegation that trial court was 
overreached is a mere conclusion and 
not a statement of fact. 

U.S.—Sabin v. Home Owners' Loan 
Corp.. C.C.A.Okl.. I5l F.2d 641, cer¬ 
tiorari denied 66 S.Ct. 1011, 328 U. 
S. 840, 90 L.Ed. 1615, rehearing de¬ 
nied 66 S.Ct. 1362, 328 U.S. 880, 90 
L.Ed. 1648, motion denied 67 S.Ct. 
108, 329 U.S. 823, 91 L.Ed. 700, 
motion denied 67 S.Ct. 1076, 330 
U.S. 866, 91 L.Ed. 1297. 

(4) Allegations that enforcement of 
state regulation of one’s business will 
cause irreparable daxziage and depri¬ 
vation of rights, liberties, properties, 
and immunities are “conclusions of 
law” which will not sustain equity 
Jurisdiction to enjoin action by state 
officials. 

U.S.—Le Clair v. Swift, D.C.Wla, 76 
F.Supp. 729. 

(5) Allegation that Interstate Com¬ 
merce Commission, in denying an ap¬ 


plication, was unduly influenced in 
performance of its administrative 
functions was a mere conclusion and 
insufficient when unsupported by any 
facts pleaded. 

D.C.—Peninsula Corp. of Seaford, 
Del., V, U. S., D.C., 60 F.Supp. 174. 

86. U.S.—^Foley-Carter Ins. Co. v. 
Commonwealth Life Ins. Co., C.C.A. 
Fla., 128 F.2d 718. 

87. U.S.—^National Labor Relations 
Board v. Botany Worsted Mills, C. 
C.A.3, 133 F2d 876, certiorari de¬ 
nied Botany Worsted Mills v. Na¬ 
tional Labor Relations Board, 63 
S.Ct. 1164, two cases, 319 U.S. 761, 
87 L.Ed. 1705. 

88. U.S.—^Washington Professional 
Basketball Corp. v. National Bas¬ 
ketball Ass’n, D.C.N.T., 131 F.Supp. 
596. 

89. U.S.—Sutton v. Eastern Viavi 
Co., C.C.A.I11., 138 F.2d 969. 

90. U.S.—Savage v. Iowa Develop¬ 
ment Co., C.A.Minn., 226 F.2d 936. 

Particular allegations held improper 

(1) Allegation that certain acts 
were done '*unlawfully’' and “with¬ 
out due process of law” can be disre¬ 
garded as mere conclusions of law. 
U.S.—^Williams v. Coughlan, C.A. 

Alaska, 244 F.2d 6. 

(2) Allegation of “vicious conspira¬ 
cy and collaboration” between defend¬ 
ants to prevent plaintiff's collection 
of rentals from realty which plaintiff 
contracted to purchase was too vague 
and must fall where allegation was 
unsubstantiated by any facts dis¬ 
closed in the pleadings. 

U.S.—Connor v. Real Title Corp., C.C. 
A.Va., 165 P.2d 291. 

(3) Courts will disregard, as mere 
conclusions, the loose, general, and 
factually unsupported characteriza¬ 
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tions of complained of acts as mali¬ 
cious, conspiratorial, and done for 
the purpose of depriving plaintiff of 
his constitutional rights. 

U.S.—Ortega v. Ragen, C.A.I11., 216 F. 
2d 661, certiorari denied 76 S.Ct 
786, 349 U.S. 940, 99 L.Ed. 1268— 
McGuire v. Todd, C.A.Tex., 198 F. 
2d 60, certiorari denied 73 S.Ct. 
44, 344 U.S. 835, 97 L.Ed. 649. 

Morgan v. Sylvester, D,C.N.Y., 
125 F.Supp. 380, affirmed, C.A., 220 
F.2d 758, certiorari denied 76 S.Ct. 
112, 350 U.S. 867, 100 L.Ed. 768, 
rehearing denied 76 S.Ct 201, 360 
U.S. 919, 100 L.Ed. 806. 

91. U.S.—Suders v. Campbell, D.C. 
Pa., 73 F.Supp. 112. 

92. Federal Rules of Civil Procedure, 
Rule 9 (c), 28 U.S.C.A. 

93. U.S.—Siegelman v. Cunard White 
Star Limited, C.A.N.Y., 221 F.2d 
189. 

94. In action on foreign note, it is 
recommended practice that pleader 
plead foreign law which he thinks 
applicable. 

U.S.—Luckett V. Cohen, D.C.N.Y., 145 
F.Supp. 155. 

95. U.S.—Sewall v. Mutual Drug Co., 
D.aOhio, 7 F.R.D. 164. 

Judicial notice see infra § 445. 

96. U.S.—Granger v. Shouse, D.C. 
Mo., 10 F.R.D. 439, 440. 

Beference to Appendix of Forms 
“In the Appendix of Forms sub¬ 
mitted with the Rules by the Su¬ 
preme Court, and particularly form 
numbered 9, a general averment of 
negligence is all that is required.” 
U.S.—Granger v. Shouse, supra, 

97. Federal Rules of Civil Procedure, 
Rule 9 (d), 28 U.S.CA.. 

9& Federal Rules of Civil Procedure, 
Rule 9 (e), 28 U.S.C.A. 
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Special damage* When items of special damage 
are claimed, they must be specifically stated.^^^ 

Averments of time and place. Under Rule 9 (f) 
of the Federal Rules of Civil Procedure, expressly 
so providing, for the purpose of testing the suffi¬ 
ciency of a pleading, averments of time and place 
are material and must be considered like all other 
averments of material matter but the Rule does 
not have the effect of requiring allegations of time 
and place to be made.2 

§ 257.-Fraud, Mistake, and Con¬ 

dition of Mind 

Under Rule 9 (b) of the Federal Rules of Civil Pro¬ 
cedure, fraud or mistake, when alleged, must be alleged 
with particularity; but malice, intent, knowledge, and 
other condition of mind of a person may be averred 
generally. 

Under Rule 9 (b) of the Federal Rules of Civil 


Procedure, 28 U.S.C.A., when fraud or mistake is 
alleged, the circumstances constituting fraud or mis¬ 
take must be stated with particularity,^ and general 
allegations of fraud are insufficient.^ However, in 
accordance with the principle that the Rules must 
be construed together and all given effect, discussed 
supra § 248, that Rule must be construed with Rule 
8, and the allegation still must be as short, plain, 
simple, concise, and direct as is reasonable under the 
circumstances,® and only ultimate facts, and not 
evidentiary matter, is required to be pleaded.^ Al¬ 
legations in the form of mere conclusions of the 
pleader as to the existence of fraud are insufficient.'^ 

Condition of mind. Under a further provision of 
Rule 9 (b), malice, intent, knowledge and other 
condition of mind of a person may be averred gen¬ 
erally, since such matters are peculiarly within the 
knowledge of the other party.^ It has been held 


99. Federal Rules of Civil Procedure, 
Rule 9 (g), 28 U.S.C.A. 

1. U.S.—^A. G. Reeves Steel Const. 
Co. V, Weiss, C.C.A.Ohlo, 119 P.2d 
472, certiorari denied 62 S.Ct. 181, 
314 U.S. 677, 86 L.Ed. 541. 

Delman v. Federal Products 
Corp., D.C.R.L, 136 F.Supp. 241, 
affirmed. C.A., 251 F.2d 123. 
Exactitude In averments as to time 
and place is required. 

U.S.—Bleecker v. Drury, D.C.N.Y., 3 
P.R.D. 325. 

2. U.S.—Kuenzell v. U. S., D.C.Cal., 
20 F.R.D. 96. 

3. U.S.—Carrlgran v. California State 
Legislature, CA-Cal., 263 F.2d 560. 

New York, N. H. & H. R. Co. v. 
New England Forwarding Co., D.C. 
R.I., 119 F.Supp. 380—District 65, 
Distributive, Processing and Office 
Workers Union of N. Y. and N. J. 
V. McKague, D.C.Pa., 115 F.Supp. 
227, appeal dismissed, C.A., 216 F. 
2d 153—^Perrott v. U. S. Banking 
Corporation, D.C.Del., 53 F.Supp. 
953. 

Kuenzell v. U. S., D.C.Cal., 20 F. 
R.D. 96—^Dixie Mercerizing Co. v. 
Triangle Thread Mills, D.C.N.Y., 17 
F.R.D. 8—^Mutual Life Ins. Co. of 
N. Y. V. Simon, D.C,N.Y., 15 F.R.D. 
836—C. I. T. Financial Corp. v. 
Sachs, D.C.N.Y., 10 F.R.D. 397— 

U. S. V. MacEvoy, D.C.N.J.. 10 F.R. 
D. 323—American Mach. & Metals 

V. De Bothezat Impeller Co., D.C. 
N.Y., 8 F.R.D. 306—Curacao Trad¬ 
ing Co. V. William Stake & Co., D.C. 
N.Y., 2 F.R.D. 308. 

D.C.—^Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., D.C., 73 F.Supp. 721, 
reversed on other grounds 173 F.2d 
416. 84 U.S.APP.D.C. 276. 

Elements of fraud, which are re¬ 
quired to be pleaded with particu- ; 


larity are a false representation of 
a material fact, knowledge of its 
falsity by person making it, ignor¬ 
ance of its falsity by person to whom 
it is made, intent that it should be 
acted upon, and that it was acted on 
by party to his damage. 

U S.—^National Steel Corp. v. Mary¬ 
land Cas. Co., D.C.Pa., 18 P.R.I). 
166. 

Sufficiency to notify adversary 
Rule requiring that in all aver¬ 
ments of fraud, circumstances con¬ 
stituting same shall be stated with 
particularity, does not require that 
fraud be pleaded with absolute and 
detailed particularity, but all that is 
required is that the circumstances 
constituting the alleged fraud be 
pleaded with sufficient definiteness to 
advise the adversary of the claim 
which he must meet. 

U.S.—U. S. V. Gill, D.C.Pa., 166 F. 
Supp. 955. 

Particular circumstances 
In an ordinary fraud case, the “cir¬ 
cumstances constituting fraud," with¬ 
in Rule requiring such circumstanc¬ 
es to be stated with particularity, 
means merely the time, place, and 
contents of the false representations, 
the facts misrepresented and an iden¬ 
tification of what has been obtained, 
and if such matters are set forth, 
the Rule has been complied with. 
U.S.—TJ. S. V. Hartmann, D.C.Pa., 
2 £’.R.D. 477. 

4. U.S—New York, N. H. & H. R. 
Co. V. New England Forwarding 
Co., D.C.R.I., 119 F.Supp. 380— 
In re Electric Bond & Share Co., 
D.C.N.Y., 73 F.Supp. 426—^Hirsh- 
hom V. Mine Safety Appliances 
Co., D.C.Pa., 54 F.Supp. 588. 

Lynn v. Valentine, D.C.N.Y., 19 
F.R.D. 250. 


5. U.S.—Carrigan v. California State 
Legislature, C.A.Cal., 263 F.2d 560. 

Gilbert v. Clark, D.C.Mass., 13 
F.R D. 498—Buckley v. Altheimer, 
DC.Ill, 2 F.R.D. 285. 

Buie not abrogated 

Federal Rule requiring that cir¬ 
cumstances constituting fraud must 
be stated with particularity does not 
abrogate the Rule which requires 
short and plain statements in the 
pleading. 

U.S.—^Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 54 F.Supp. 
588. 

C. I. T. Financial Corp. v. Sachs, 
D.C.N.Y., 10 F.R.D. 397—Producers 
Releasing Corp. De Cuba v. Pathe 
Industries, D.C.N.Y., 10 F.RD. 29, 
reversed on other grounds, C.A., 
184 F.2d 1021. 

Spirit of modem federal pleading 
Federal Rule requiring averment of 
fraud to be stated with particularity 
is to be considered in the light of the 
whole spirit of modem federal plead¬ 
ing as summed up in the Rule em¬ 
phasizing that pleading should be 
short, concise, and direct. 

U.S.—U. S. V. Dittrich, D.C.Ky., 3 F. 
R.D. 475— TJ. S. V. Kralmann, D.C. 
Ky., 3 F.R.D. 473. 

6. U.S.—^Perrott v. U. S. Banking 
Corporation, D.C.Del., 63 F.Supp. 
953. 

C. I. T. Financial Corp. v. Sachs, 
D.C.N.Y., 10 F.R.D. 397—Loew’s 

l nc. V. Makinson, D.C.Ohio, 10 F.R. 
D. 36. 

7- U.S.—^Monge v. Smyth, C.A.Cal., 
229 F.2d 361, certiorari denied and 
appeal dismissed 76 S.Ct. 1055, 351 
U.S. 976, 100 L.Ed. 1493. 

8. U.S.—U. S. V. Schuchhardt, D.C. 

l nd. , 48 F.Supp. 876. 

Necessity for detail eliminated 

Provision that malice, intent. 
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that estoppel, particularly where it is conditioned 
on state of mind, need not be set forth in a very 
detailed manner.^ 

§ 258. Construction of Pleadings; Conclu¬ 
siveness 

Under the Federal Rules, pleadings are to be con* 
strued so as to do substantial Justice and will, therefore, 
be construed liberally. 

As prescribed by Federal Rules of Civil Proce¬ 
dure, Rule 8 (f), pleadings are to be construed so 
as to do substantial justice,^^ and pleadings will, 
therefore, be construed liberally,and without re¬ 
gard to technicalities, ^2 particularly where a party 
was the author of his own pleadings.^^ Thus on a 
motion directed to the face of a pleading the court 
must construe the allegations thereof in the manner 
most favorable to the pleader.!^ 

On the other hand, the Rule that pleadings will 


be construed so as to do substantial justice does 
not contemplate that a party may by his pleading 
mislead his adversary, or that he should be per¬ 
mitted to weave a net of artificial refinements and 
subtle technicalities in which to catch an unwary 

litigant.^ 5 

Application of general rules of construction. 
General rules as to the construction of pleadings, 
discussed in Pleadings §§ 53-58, apply where appro¬ 
priate to pleadings in the federal court.^® Thus the 
words and language used in a pleading should be 
construed in accordance with their natural intend¬ 
ment.^'^ Likewise, a pleading is to be judged by its 
substance and not its form;i8 and its character is 
to be determined by its substance rather than its 
label.^® 

A pleading speaks for itself, and its intent is to 
be discovered from what it discloses on its face.^o 


knowledge or other condition of mind 
of a person may be averred generally 
merely eliminates the necessity for 
describing a state of mind In detail, 
and permits it to be called generally 
fraudulent, malicious, or the like 
where such allegation is necessary to 
the cause of action. 

U.S,—U. S. V. Hartmann, D.C.Pa., 2 
F.RJD. 477. 

9. U.S.—Wolf Sales Co. v. Rudolph 
Wurlitzer Co., D.C.C 0 I 0 , 105 P.Supp. 
506. 

10. U.S.—^Hannah v. Gulf Power Co„ 
C.C.A.Fla., 128 F.2d 930—De Loach 
v. Crowley’s, Inc., C.C.A.Fla., 128 F. 
2d 378—^Dayton Bread Co. v. Mon¬ 
tana Flour Mills Co., C.C.A Ohio, 
126 P.2d 257—Gribble v. Ditto, C. 
CA.N.T., 119 F.2d 278—^Herman v. 
Mutual Life Ins. Co. of New York, 

C. C.A.Pa., 108 P.2d 678, 127 A.L.R. 
1458. 

Perry v. Creech Coal Co., D.C. 
Ky., 65 F.Supp. 998—Tate v. Sho- 
ber, D.C.Pa., 50 F.Supp. 981. 

Bank of Nova Scotia v. San Mi¬ 
guel, D.C.Puerto Rico, 9 F.R.D. 171 
—Bowles V. Deep Vein Connells- 
ville Coke Co., Brier Hill, Pa., D.C. 
Pa., 5 F.R.D. 140—Bowles v. Rag- 
ner, D.C.Pa., 5 F.R.D. 78—^Venn- 
Severin Machine Co. v. John Kiss 
Sons Textile Mills, D.C.N.J., 2 F.R. 

D. 4. I 

D.C.—^Francis O. Day Co. v. Shapiro, 

C.A,, 267 P.2d 669—De Vito v. Hoff¬ 
man, 199 F.2d 468, 91 U.S.App.D.C. 
263—^Peoples Natural Gas Co. v. 
Federal Power Commission, 127 F. 
2d 153, 76 U.S-App.D.C. 235, certio¬ 
rari denied 62 S.Ct. 1298, 316 U.S. 
700, 86 L.Ed. 1769. 

Defendant seeking windfall 

Where alleged facts, if true, indi¬ 
cated that defendant was seeking a 


windfall, court would, on motion to 
strike, construe pleading so as to do 
substantial justice. 

U.S.—Mutual Life Ins. Co. of N. T. v. 
Simon, D.C.N.Y., 15 F.R.D. 336. 

11. U.S.—Beacon Theatres, Inc. v. 
Westover, Cal., 79 S.Ct. 948, 359 U. 
S. 600, 3 L.Ed.2d 988. 

Consolidated Elec. Co-op. v. Em¬ 
ployers Mut. Liability Ins. Co, D.C. 
Mo., 106 P.Supp. 322—Gray v. 
Schoonmaker, D.C.IIL, 30 P.Supp. 
1019—Neumann v. Faultless Cloth¬ 
ing Co., D.C.N.Y., 27 P.Supp. 810. 

U. S. V. Carolina Warehouse Co., 
D C.S.C., 4 P.R,D. 291. 

D.C.—Pyramid Nat. Van Lines v. 
Goetze, Mun.App., 66 A.2d 693. 

12. U.S.—Metzger v. Breeze Corpo¬ 
rations, D.C.N.J., 37 F.Supp. 693. 
Niceties of pleading must yield, un¬ 
der Federal Rules of Civil Procedure, 
to Rule requiring their construction 
so as to do substantial justice. 

U.S.—^Mlnor v. City of Keokuk, Iowa, 
D,C.Iowa, 92 P.Supp. 833. 

Technical exactness excluded 
Federal Rule of Civil Procedure 
that pleadings shall be so construed 
as to do substantial justice excludes 
requiring technical exactness, or the 
making of refined Inferences against 
the pleader, and requires an effort 
fairly to understand what he at¬ 
tempts to set forth. 

U.S.—^De Loach v. Crowley’s, Inc., C. 
C.A.Fla., 128 F.2d 378. 

13. U.S.—^Picking v. Pennsylvania R. 
Co., C.C.A.Pa., 161 F,2d 240, re¬ 
hearing denied 162 P.2d 753. 

Mattheis v. Hoyt, D.C.Mich., 136 
P.Supp. 119—^Morgan v. Null, D.C. 
N.Y., 120 P.Supp. 803—Allen v. 
Corsano, D.C.Del., 56 P.Supp. 169. 

14. U.S.—Zorwltz V. Okin, D.C.N,Y., 
121 F.Supp, 56. 
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Ambiguity 

If language Is at all ambiguous, it 
should be construed most generously 
in favor of pleader. 

U.S.—U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 17 P.R.D. 
258. 

15. U.S.—Cherry v. Dealers Trans¬ 
port Co., D.C.Mo., 64 P.Supp. 682. 

Ziiberality circumscribed 
Liberal construction does not per¬ 
mit pleader unreasonably to catch 
unwary litigant, and liberality of 
construction must be circumscribed 
by plain requirements of Rules. 

U.S.—^Lopez V. U. S. Fidelity & Guar¬ 
anty Co., D.C.Alaska, 18 P.R.D. 69. 

16. U.S.—Evans v. International Ty¬ 
pographical Union, D.C.Ind., 81 F. 
Supp. 676. 

17. Act by employee in own name 

Allegation that automobile involv¬ 
ed in accident was hired by employee 
in his own name, without further 
qualification, meant that employee 
hired automobile on his own respon¬ 
sibility, and not on behalf of his em¬ 
ployer. 

U.S.—^American Auto. Ins. Co. v. In¬ 
demnity Ins. Co. of North America, 
D.C.Pa., 108 P.Supp. 221, affirmed, 
C.A., 228 P.2d 622. 

18. U.S.—^Kerrigan’s Estate v. Jo¬ 
seph E. Seagram & Sons, C.A.Pa., 
199 P.2d 694. 

Williams v. McDaniel, D.C.Nev., 
119 P.Supp. 247. 

Smith V. Cleveland Pneumatic 
Tool Co., D.C.Ohio, 8 P.R.D. 263, 
affirmed, C.A., 173 F.2d 776. 

19. U.S.—^In re Cremidas’ Estate, D. 
GAlaska, 14 F.R.D. 16. 

20. U.S.—In re Hudson & Manhat¬ 
tan R. Co., C.A.N.Y., 229 F.2d 616, 
certiorari denied 76 S.Ct. 1049, 351 
U.S. 982, 100 L.Ed. 1497. 
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Thus the pleading must be read and considered as 
a whole and construed in its entirety ;21 and a con¬ 
struction of a pleading is to be preferred, where 
reasonably possible, which will give effect to all of 
its material allegations .22 

Conclusiveness of allegations as against pleader. 
As is the case under rules of pleading generally, 
discussed in Pleading § 59, the parties to an action 
are judicially bound by the allegations of their plead¬ 
ings therein.23 It has been held that plaintiff will be 
bound by statements relating to the complaint and 
fixing its theory, which appear in an affidavit and 
memorandum submitted by him.24 

§ 259. Demurrer or Exception 

Under the Federal Rules of Civil Procedure, demur¬ 


rers and exceptions for Insufficiency of a pleading are 
abolished. 

Under Federal Rules of Civil Procedure, Rule 
7 (c), 28 U.S.CA., demurrers, pleas, and exceptions 
for insufficiency of a pleading are abolished,and a 
general demurrer has no standing in a federal dis¬ 
trict court either in its own name or under an 
alias.26 

Attacks on pleadings for insufficiency by motions 
generally are discussed infra §§ 368-440, and at¬ 
tacks by motions to dismiss infra §§ 818-839. 

Conformity to state practice as to demurrers was 
formerly required in actions at law in the federal 
courts, under the Practice Conformity Act, now gen¬ 
erally superseded and, prior to August, 1951, 


21 . U.S.—^Evans v. International Ty¬ 
pographical Union, D.C.Ind., 81 P. 
Supp. 675—Le Baron v. Kern Coun¬ 
ty Farm Labor Union, D.C.Cal., 80 
P.Supp. 161. 

Effect of Inconsistencies between al¬ 
legations of pleading and terms of 
instrument attached thereto as ex¬ 
hibit see supra § 251. 

22. U.S.—^Bachman v. Seaboard Air 
Line R. Co., D.C.S.C., 80 P.Supp. 
976. 

23. U.S.—Sinclair Refining Co. v. 
Tompkins, C.C.A.Mlss., 117 P 2d 696 
—Scott V. C. I. R., C.C.A,8. 117 P. 
2d 36. 

When Interest became due 
Where petition alleged loss be¬ 
came due and payable in November 
under the express terms and provi¬ 
sions of a policy covering damages 
by windstorm and interest was due 
from and after that date, parties were 
Judicially bound by their pleadings 
and allowance by the court of inter¬ 
est from July upon ground that loss 
became due and payable at that time 
was error. 

U.S.—^Niagara Pire Ins. Co. v. Bryan 
& Hewgley, C.A.Tenn., 195 P.2d 
154. 

24. U.S.—Conmar Products Corpora¬ 
tion V. Tlbony, D.C.N.T., 2 P.R.D. 
169. 

25. U.S.—^De Loach v. Crowley’s, 
Inc., C.C.A.Pla., 128 P.2d 378. 

Rudco Oil & Gas Co. v. Traders 
& General Ins. Co., D.C.Okl., 37 P. 
Supp. 119—Michelson v. Shell Un¬ 
ion Oil Corporation, D.C.Mass., 26 
P.Supp. 694. 

Use of demurrers in Court of Claims 
see Federal Courts § 347. 
Blstlnctlons avoided 

Federal Rules of Civil Procedure 
have avoided aJl distinctions between 
demurrers, motions, exceptions for 
insufficiency and pleas. 

U.S.—Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, | 


D C.N.J., 2 P.R.D. 278, reversed on 
other grounds, C.C.A., 130 P.2d 185. 

Former Equity Buies 

(1) Demurrers and exceptions 
were similarly prohibited by former 
Equity Rules, Rule 29. 

U.S.—U. S. v. Gregg, D.C.Tex., 5 P. 
Supp. 848. 

Fenstemacher v. Pennsylvania R. 
Co.. D C.Pa., 296 F. 213. 

21 C.J. p 455 note 74 [c], p 402 note 
68 [b]. 

(2) Accordingly, it was held that 
a demurrer could not be used to at¬ 
tack an equitable plea filed m an ac¬ 
tion at law. 

U.S.—Duell V, Greiner, D.C.Pla, 15 P. 
2d 726 

Williams v. Mason, D.C.Pla., 289 
P. 812. 

<3) Other decisions construing for¬ 
mer Equity Rules see 21 C.J. p 449 
note 72 [c], p 489 note 72 [b]. 

26. U.S.—Tobin v. Chambers Const. 
Co., D.C.Neb., 16 P.R.D. 47. 

“The general demurrer of the 
state's practice has no substitute 
or counterpart in the current federal 
procedure. Stated otherwise, an oc¬ 
casional vagrant Judicial observation 
to the contrary notwithstanding, Rule 
7 (c) by which demurrers are abol¬ 
ished, means precisely what it says; 
and the venerable general demurrer 
does not exist here, either in its own 
name and right or as the wearer of 
the mask of a motion to dismiss.” 
U.S.—Smedley v, Guy P. Atkinson Co., 
D.C.Neb., 12 P.R.D. 355, 356. 

Uotion to dismiss could be treated 
as demurrer, where objection was 
not made to the method of raising 
the points made by defendant. 

U.S.—^U. S. V. 2,271.29 Acres, More or 
Less, of Land In La Crosse, Trem- 
peleau, Vernon, and Grant Counties, 
Wis., D.aWls., 31 P.2d 617. 

27. U.S.—^Brennan v. Lumbermens 
Mut. Casualty Co., D.C.Mass., 26 P. 
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Supp. 306—^Harrop v. U. S., D.C. 
Neb., 10 P.Supp. 753—First Nat. 
Bank v. U. S., D.C.M 0 ., 2 P.Supp. 
107. 

Fidelity Trust Co. v. McCaughn, 
D.C.Pa., 17 P 2d 605, reversed on 
other grounds, C.C.A., McCaughn 
V. Fidelity Trust Co., 34 P.2d 443— 
Oklahoma Gas & Electric Co. v. 
Bates Expanded Steel - Truss Co., 
D.C.Del., 11 P.2d 415—Huyler’s v. 
Ritz-Carlton Restaurant & Hotel 
Co. of Atlantic City, D.C.Del., 6 P. 
2d 404. 

Smith V. Cushman Motor Works, 
D.C.Neb., 8 P.R.D. 221. 

25 C.J. p 816 notes 74, 76, 78. 
Demurrer or exception in civil ac¬ 
tions generally see Pleading §§ 211- 
274. 

Grounds of demurrer specified in 
state statute constituted legal test 
of sufficiency of petition in action 
at law in federal courts. 

U.S.—Tamm v. Pord Motor Co., C.C. 
A.Mo., 80 F.2d 723, followed in 
Herb Ford, Inc., v. Ford Motor Co., 

C. C AMo., 80 P.2d 730. 

Randolph v. Craig, D.C.Tenn., 267 

P. 993. 

Defendant’s affidavit of defense 

raising questions of law was in ef¬ 
fect a demurrer to plaintiff's state¬ 
ment of claim. 

U.S—^Knecht v. Castleman River R. 
Co., D.C.Pa., 26 P.Supp, 650. 

Motion to set aside order denying 
leave to amend on sustaining of de¬ 
murrer was denied. 

U.S.—Shurtz V. Poster & Kleiser Co.. 

D. aCal., 29 P.Supp. 162. 

Scope of determination 
In ruling on plaintilTs demurrer to 
petition in intervention, court will 
not also decide issue raised by orig¬ 
inal defendant’s answer which was 
not properly before it. 

U.S.—Burton v. Equitable Life Assur. 
Soc. of U. S., D.C.Okl.. 21 P.Supp. 
62. 
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the effective date of the amendment of the Rales 
making them applicable in general in condemnation 
proceedings, as discussed supra § 33, such conformity 
was required in condemnation proceedings.^^ 

§ 260. Signature and Verification 

Where a party Is represented by counsel the pleadings 
must be signed by at least one attorney of record In his 
Individual name, such signing constituting a certificate 
that the pleading is not interposed for delay; and an 
attorney Is subject to disciplinary action for a wiliful 
violation of the Rule. Verification is not ordinarily 
required. 


Under Rule 11, of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., where a party is represent¬ 
ed by counsel the pleadings must be signed by at 
least one attorney of record in his individual name,^^ 
and, if it is so signed, the party is not required per¬ 
sonally to sign or make affidavit to it.^o Under a 
further provision of Rule 11, if a pleading is not 
signed,®^ or is signed with intent to defeat the pur¬ 
pose of the Rule, may be stricken as sham and 
false and the action may proceed as though the 
pleading had not been served. However, this pro- 


28. tl.S.—^U. S. V. Nudelman, C C.A. 
Ill., 104 P.2d 549, certiorari denied 
Nudelman v. U. S., 60 S.Ct. 115, 
308 U.S. 589, 84 L.Bd. 493. 

Xieave to file demurrer after delay 
In accordance with the local state 
practice It was within discretion of 
court whether to grant leave to file 
demurrer after long delay, and the 
overruling of such request would be 
sustained where the granting of leave 
would avail defendant nothing. 

U.S.—^U. S. V. Nudelman, supra. 

29. U.S.—U. S., to Use of and for 
Benefit of Foster Wheeler Corpo¬ 
ration V. American Surety Co. of 
New York, D.C.N.Y., 25 P.Supp. 
225. 

Purpose of Buie 

(1) Purpose of Kule providing for 
signing of pleading by attorney of 
record, and providing that it shall be 
stricken as sham and false if it is 
signed with intent to defeat purpose 
of Rule, is to hold attorney of rec¬ 
ord who signs to strict accountabil¬ 
ity. 

U.S.—^Reynolds Metals Co. v. Metals 
Disintegrating Co., D.C.N.J., 8 P.R. 
D. 349, affirmed, C.A., 176 F.2d 90. 
D.C.—^Frank R. Jelleff, Inc. v. Braden, 
233 F.2d 671, 98 U.S.App.D.C. 180, 
63 A.L,.R.2d 400. 

(2) And he is to be held so ac¬ 
countable without certification by 
him that he is acting in good faith. 
U.S.—^U. S., to Use of and for Bene¬ 
fit of Foster Wheeler Corporation 
v. American Surety Co. of New 
York, D.C.N.Y., 25 F.Supp. 225. 

(2) Decisions under early Equity 
Rule requiring such certification to 
certain pleadings see 21 C.J. p 368 
note 38 [a]. 

Sufficient compUauce 

(1) Typewritten signature of firm 

name "‘By - A member of the 

firm,” wherein the blank was filled 
in with a firm member's personal sig¬ 
nature was sufficient without other 
signature by such member. 

U.S.—^U. S., to Use of and for Benefit 
of Foster Wheeler Corporation v. 
American Surety Co. of New York, 
D.C.N.Y., 25 F.Supp. 225. 

(2) Where defendant’s answer was 
signed by associate of firm who rep¬ 


resented It In absence of only mem¬ 
ber of firm who had knowledge of its 
contents, and final draft was pre¬ 
pared by member after consultation 
with associate who was also fully ac¬ 
quainted with matters contained, and 
it was then signed by latter, there 
was sufficient compliance with spirit 
of Rule with respect to signing of 
pleadings. 

U.S.—Intra-Mar Shipping (Cuba) S. 
A. V. John S. Emery & Co., D.C.N. 
Y., 11 F.R.D. 284. 

30. U.S.—^Neth v. Kaylor, D.C.Pa., 87 
F.Supp. 24. 

Similar holding under former £q.aity 
Buies, Buie 24 

U.S.—O’Brien v. New York Edison 
Co., D.C.N.T., 19 F.Supp. 968, first 
case. 

21 C.J. p 368 note 26 [a]. 

31. Colo.—^Harris v. Municipal Court 
of City & County of Denver, 234 P. 
2d 1055, 123 Colo. 539. 

Striking of pleadings as sham or for 
frivolous matter generally see in¬ 
fra § 422. 

Discretionary 

Striking of an unsigned pleading 
as being sham and false is within 
discretion of court. 

U.S.—^Holley Coal Co. v. Globe In- 
dem. Co., C.A.W.Va., 186 P.2d 291. 
Dimlted scope of motion 

Rule limiting the scope of motions 
to strike pleadings as sham is a salu¬ 
tary one which was not altered by 
Federal Rules of Civil Procedure. 
U.S.—Saddle River Tp. v. Erie R. 
Co., D.C.N.J., 9 P.R.D. 252. 

32. U.S,—Nichols v. Alker, D.C.N. 
Y., 126 F.Supp. 679, aflfirmed, C.A., 
231 F.2d 68, certiorari denied 77 
S.Ct. 42, 362 U.S. 829, 1 L.Bd.2d 
61. 

Striking held not warranted 

(1) Where there was no evidence 
before trial court that in signing 
plaintiff’s second amended complaint 
for a declaratory judgrment of citi¬ 
zenship the plaintifiC’s attorney did 
not read the pleading, and there was 
no evidence before the court that in 
signing the attorney to the best of 
his knowledge, information and be¬ 
lief did not feel there was good 

362 


ground to sustain the pleading, and 
no evidence that the attorney in 
signing the pleading was interpos¬ 
ing it for delay, it was improper to 
strike such pleading as a sham. 

U.S.—Lau Ah Yew v. Dulles, C.A. 
Hawaii, 236 F.2d 416. 

(2) In suit by corporation for ref¬ 
ormation of written agreement pro¬ 
viding royalties for use of patents, 
allegation denied by defendant to ef¬ 
fect that defendant represented at 
time of execution that license was 
lawful would not be stricken as sham 
notwithstanding affidavits of plain¬ 
tiff’s president and of Its general 
counsel that they knew of no repre¬ 
sentation that defendant had made 
as to legality of contract, since issue 
thus raised was to be determined by 
formal trial on issue joined. 

U.S.—Reynolds Metals Co. v. Metals 
Disintegrating Co., D.C.N.J,, 8 F.R. 
D. 349, affirmed, C.A., 176 F.2d 90. 
Bole held not applicable to motions 
Federal Rule providing that a sham 
pleading may be stricken did not au¬ 
thorize granting of plaintiff’s motion 
to strike defendant’s motions to dis¬ 
miss complaint, to strike certain lan¬ 
guage from complaint, and to re¬ 
quire plaintiff to furnish a bill of 
particulars, on ground that defend¬ 
ant’s motions were a sham. 

U.S.—^Medusa Portland Cement Co. v. 
Pearl Assur. Co., D.C.Ohio, 5 F.R.D, 
332. 

Pleading stricken 

Where complaint, which charged 
fraud and conspiracy In consolidation 
and reorganization of corporation, in¬ 
correctly stated that certain defend¬ 
ants were officers or directors during 
such reorganization, that one of de¬ 
fendants, who entered into negotia¬ 
tions, was a member of Securities and 
Exchange Commission at the time, 
one of defendants knowingly gave 
misleading testimony in reorganiza¬ 
tion proceeding before Securities and 
Exchange Commission, and that ac¬ 
tion was authorized by common stock¬ 
holders of corporation, complaint 
would be stricken as a sham. 

U.S.—Nichols V. Alker, D.C.N.Y., 126 
F.Supp. 679, affirmed, C.A., 231 F.2d 
68, certiorari denied 77 S.Ct. 42, 352 
U.S. 829, 1 Lf.Ed.2d 61. 
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vision does not render an unsigned pleading in¬ 
valid 3 and where, in opposition to a motion to 
strike a pleading, the pleader asks leave to have the 
pleading signed in accordance with the Rules, the 
court may grant such leave and overrule the motion 
to strike.34 

In any event, all that the Rule requires is that the 
original pleading be properly signed, and it is no 
breach of the Rule that copies thereof are not so 
signed ;35 and where the original pleading is prop¬ 
erly signed, the fact that copies thereof served on 
opposing counsel are not so signed does not require 
the court to strike the pleading as sham and false.36 

Under an express provision of Rule 11 to that 


effect, the signature of an attorney constitutes a 
certificate by him that he has read the pleading, 
that to the best of his knowledge, information, 
and belief there is good ground to support it, and 
that it is not interposed for delay ;37 and under 
another provision of the Rule to that effect, an 
attorney may, for a willful violation of the Rule, be 
subjected to appropriate disciplinary action.^S 

Verification. Under Rule 11, it is only required 
that pleadings be signed, and it is not necessary that 
they be verified or accompanied by affidavit,39 ex¬ 
cept when otherwise specifically provided by Rule or 
statute.^9 Where, under the former practice, veri¬ 
fication was necessary, it was required to be suffi¬ 
cient in all respects.^ 1 


33. U.S.—^Holley Coal Co. v. Globe 
Indem. Co., C.A.W.Va., 186 F.2d 
291. 

In re Legron, D.C.N.T., 85 F.Supp. 
946. 

34. D.C.—^De Montis v. Potomac 
Electric Power Co., D.C., 1 F.R.D. 
119. 

35. U.S.—^Porto Transport, Inc. v. 
Consolidated Diesel Elec. Corp., D. 
C.N.T., 20 P.R.D. 1. 

36. U.S.—^Pallant v. Sinatra, D.C.N. 
Y., 7 P.R.D. 293. 

37. U.S.—^In re Lavlne, D.C.Cal., 126 
F.Supp. 39, reversed on other 
grounds, C.A., In re Dos Angeles 
County Pioneer Soc., 217 P.2d 190. 

United Elec., Radio & Mach. 
Workers of America (CIO) Local 
736 V. Harrls-Seybold Co., D.C, 
Ohio, 8 F.R.D. 422. 

D.C.—^Frank R. Jelleff, Inc. v. Braden, 
233 F.2d 671, 98 U.S.App.D.C. 180, 
63 A.L.R.2d 400. 

Equivalent to affidavit of merit 
Plaintiff’s proposed amended com¬ 
plaint, stating a cause of action as 
to codefendant for fraud, as verified, 
was sufficient showing of a meritori¬ 
ous case to permit filing of complaint 
and, when filed, the signature of 
plaintiff’s attorney thereon, pursuant 
to Federal Rule with respect to sign¬ 
ing of pleadings, would be equivalent 
to an "affidavit of merit.’* 

U.S.—^Russo V. Sofia Bros., D.C.N.Y., 
2 F.R.D. 80. 

Porpose of Enle 

One of the purposes of Federal 
Rule requiring pleading to be signed 
by attorney or by party, if not rep¬ 
resented by attorney, is to keep out 
of a case issues which attorney who 
signed the pleading knows are false. 
U.S.—American Auto. Ass’n v. Roth¬ 
man, D.CJST.T., 104 F.Supp. 656. 

38. U.S.—^In re Lavine, D.C.Cal., 126 
F.Supp, 39, reversed on other 
grounds, C.A., In re Los Angeles 
County Pioneer Soc., 217 P.2d 190. 

39. U.S.—^Albert Dickinson Co. v. 


I Mellos Peanut Co. of Ill., C.A.I11.. 

! 179 P.2d 265—Farmers Grain Co. 

V. Toledo. P. & W. R. R., C.C.A. 
Ill., 158 P.2d 109, vacated on other 
grounds 68 S Ct. 53, two cases, 332 

U. S. 748, 92 L.Ed. 335—^Hummel v 
Wells Petroleum Co., C.C A Ill, 111 
F.2d 883. 

U. S. V. Wagner Milk Products, 
D.C.Ill., 61 F.Supp. 635—^Franzen 

V. E. I. Du Pont De Nemours & Co., 
D.C.N.J., 36 F.Supp. 375—Thermex 
Co. V. Lawson, D.C.Ill., 25 F.Supp. 
414. 

U. S. V. Favorite, D.C.Ohio, 7 F. 
R.D. 152. 

D.C.—Frank R. Jelleff, Inc. v. Braden, 
233 F.2d 671, 98 U.S.App.D.C. 180, 
63 A,L.R 2d 400 

Signature and verification of plead¬ 
ings generally: 

In civil actions generally see Plead¬ 
ing §§ 339-366. 

In equity suits see Equity §§ 180, 
183-190. 

Presence or absence of verification 
is of no signficance in itself, and 
verification is exception, not the rule. 
U.S.—^Hummel v. Wells Petroleum 
Co., C.C.A.I11., Ill P.2d 883. 

A verified answer need not be re¬ 
quired in an action in which defend¬ 
ant relies on allegations set forth in 
plaintiff’s verified complaint. 

U.S.—Consolidated Freightways v. 
Railroad Commission of California, 
D.C.Cal., 36 F.Supp. 269. 

Porce and effect 

An unverified pleading has same 
force and effect as a sworn statement 
U.S.—^Reynolds Metals Co. v. Metals 
Disintegrating Co., D.C.N.J., 8 F.R. 
D. 349, affirmed, C.A., 176 F.2d 90. 
Under former Equity Buies, Rule 
24, signature by counsel to pleading 
was ordinarily sufficient without veri¬ 
fication by party or person acting on 
his behalf. 

U.S.—O’Brien v. New York Edison 
Co., D.C.N.Y., 19 F.Supp. 968, first 
case. 

21 C.J. p 373 note 20. 
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Under former rule of conformity 
to state practice, in actions at law, 
defendant’s plea had to be verified 
as required by the state statute. 

U.S.—Cottier v. Stimson, C.C.Or., 18 
F. 689, 9 Sawy. 435. 

8 C.J. p 944 note 30. 

40. U.S.—U. S. V. Wagner Milk 
Products, D.C.Ill., 61 F Supp. 635 
—Thermex Co. v. Lawson, D.C.I11., 
25 F.Supp. 414. 

Shield v. McCutcheon, D.C.Alaska, 
14 F.R.D. 41—^French v. French 
Paper Co., D.C.Mich., 1 P.R.D. 531. 

Former Equity Buies 

(1) A bill for preliminary injunc¬ 
tion was held a bill for special relief 
pending suit, which had to be verified 
under former Equity Rules, Rule 25. 
U.S.—Gerlach-Barklow Co. v. Morris 

& Bendien, C.C.A.N.Y., 23 P.2d 159. 

(2) Under former Equity Rules, 
Rule 27, stockholder’s bill against 
directors of corporation had to con¬ 
tain verified allegation that suit was 
not collusive one to confer jurisdic¬ 
tion on federal court in case of which 
it would not otherwise have had cog¬ 
nizance. 

U.S.—^Moore v. Panama Ice & Fish 
Co., C.C.A.Pla., 81 F.2d 837. 

(3) Other decisions applying for¬ 
mer Equity Rules see 21 C.J. p 370 
note 78 [a]. 

41. Under former Equity Buies 

(1) Under Equity Rules, Rule 25, 
providing that, if special relief pend¬ 
ing the suit is desired, the bill should 
be verified by plaintiff or some one 
having knowledge of the facts on 
which relief was asked, verification 
by officers of corporate plaintiff who 
by nature of their office would most 
likely be best informed as to subject 
matter of suit was sufficient. 

U.S.—Central R. Co. of New Jersey 
V. Martin, D.C.N.J., 19 F.Supp. 84. 

(2) Verification of bills for ap¬ 
pointment of receivers by one mem¬ 
ber of protective committee to which 
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§ 261. Service and Filing 

Service of pleadings Is ordinarily required on each 
of the parties affected or his attorney, may be by mail, 
and may be served outside the court district. Filing 
of pleadings is ordinarily with the clerk of the court. 

While the sendee of the original complaint, which 
must be served together with the summons, is gov¬ 
erned by Rule 4, which governs the service of 
process, as discussed supra §§ 189-223, subsequent 
pleadings, motions, and orders are governed by 
Rule 5, concerned with the service and filing of 
pleadings and other papers, under which service is 
ordinarily required on each of the parties affected 
by the pleading or other paper, or on the attorney 
of a party, if he is represented by an attorney.'*^ 

Under Rule 5 (b), with respect to the manner 
in which service of pleadings or other papers is 
to be made, service on a party represented by an 


attorney may be made by mailing a copy to him or 
his attorney at his last known address or, if no ad¬ 
dress is known, by leaving it with the clerk of the 
court, and such service is complete on mailing.^S 

While service of process must be made within 
the state in which the district court is held, as dis¬ 
cussed supra § 207, once jurisdiction of the person 
has attached as a result of proper service of process, 
subsequent pleadings, motions, and orders may be 
served outside of the district.*^^ 

Filing. Under Federal Rules of Civil Procedure, 
Rule 5 (e), the filing of pleadings is ordinarily with 
the clerk of the court,^5 although the judge may 
permit such filing to be made with him.'*® 

As appears infra § 262, a civil action in the fed¬ 
eral courts is commenced by filing a complaint with 
the court. 


had been assigned stock and notes 
of corporation was sufficient. 

U.S.—Trustees System Co. of Penn¬ 
sylvania V. Payne, C.CjV.Pa., 65 F. 

2d 103, 

(3) However, a bill verified by 
complainant’s attorney, not shown 
to have personal knowledge of the 
facts, and an affidavit by him, was 
held not to constitute sufficient proof 
in which to grant a preliminary in¬ 
junction, 

U.S.—Behre v. Anchor Ins. Co. of 

New York, C.C.A.NT., 297 F. 986. 

(4) A verification on information 
and belief as to matters in bill not 
within plaintiff’s knowledge was suf¬ 
ficient. 

U.S.—Gerlach-Barklow Co. v. Morris 

& Bendien, C.C.A.N.T., 23 F.2d 159, 

(5) Verification before deputy 
clerk of city court was not sufficient 
compliance with former Equity Rules, 
Rule 36, requiring verification be¬ 
fore any justice or judge of any court 
of the United States, or of any state 
or territory, or of the District of 
Columbia, or before any clerk of 
any of these courts, or any notary 
public. 

U.S.—Fischer-Schein Syndicate v. 

Lee, C.C.A.I11., 295 F. 485. 

irxLder former statute xequirlug 
conformity to practice in the state 
courts, state decisions were not bmd- 
ing as to sufficiency of verification of 
petition for removal under Comp St, 
§ 1011, since, where congress acted, 
the procedure prescribed by federal 
statute was exclusive and had to be 
followed. 


U.S.—S. B. McMaster, Inc., v. Chevro¬ 
let Motor Co., D.C.S.C., 3 F.2d 469. 

42. U.S.—Cohn v. Columbia Pictures 
Corp., D.C.N.T., 9 F.R D. 204. 

Service and filing of answer see infra 
§ 302. 

Service of amended complaint see in¬ 
fra § 349. 

Under former Equity Bxaes 

(1) Under former Equity Rules, it 
was not necessary that bill be served 
on defendant, and it had only to be 
filed in clerk’s office. 

U.S.—Sterns v. Maguire, D.C.N.Y., 23 
F.Supp. 826. 

(2) Defendant was put on notice 
as to the contents of the bill by serv¬ 
ice of the subpoena on defendant, and 
unless defendant received a copy of 
the bill by courtesy, he had the duty 
to go to the clerk’s office and inspect 
the original bill filed there. 

U.S.—Sterns v. Maguire, supra. 

43. Strict compliauce required 
Strictest and most exacting com¬ 
pliance with Civil Procedure Rule as 
to methods of service of pleadings 
and other papers on party is required 
when service is made by mail. 

U.S.—Timmons v. U. S., C.A.S.C., 194 

F.2d 357, certiorari denied 73 S.Ct 
59, 344 U.S, 844, 97 L.Ed. 656, re¬ 
hearing denied 72 S.Ct. 174, 844 
U.S. 882, 97 L.Ed. 683. 

Purpose of requirement as to **la8t 
known address” 

Purpose of Rule requirement for 
substituted service by mail that the 
mailing party shall state that the 
address is that last known to him is 
to prevent an unconscionable default 


where a once-known address is suc¬ 
ceeded by a later one to which, the 
sender knows, the addressed party 
has moved. 

U.S.—Bowers v. E. J. Rose Mfg. Co., 
C.C.ACal., 149 F.2d 612, certiorari 
denied Fischer v. Bowers, 66 S.Ct. 
91, 326 U.S. 753, 90 L.Ed. 461, 

44. D.C.—Tllghman v. Tilghman, D. 

C., 57 F.Supp. 417, * 

Adjudication of guilt of contempt 
Where Jurisdiction over the person 
has attached as a result of proper 
service of process, a motion to adju¬ 
dicate a party guilty of contempt 
of court may be served outside of 
the district under Federal Rule re¬ 
lating to service of pleadings. 
D.C.-r-Graber v. Graber, D.C., 93 F. 
Supp. 281. I 

45. U.S.—^U. S. V. Missco Homestead 
Ass’n, C.A.Ark., 186 F.2d 283. 

“Piling” by clerk 

Lodging of a pleading with clerk 
of court to be “filed” by him is a “fil¬ 
ing.” 

U.S.—^U. S. V. Missco Homestead 
Ass’n, supra. 

Piling at home of clerk 
Under Federal Rule providing that 
filing of pleadings with court as re¬ 
quired by Rules shall be made by fil¬ 
ing them with clerk of court, a filing 
of complaint at home of clerk, con¬ 
stituted a compliance with Rule. 
U.S.—Hagy v. Allen, D.C.Ky., 153 F. 
Supp. 302. 

48. U.S.—Gillson v. Vendome Petro¬ 
leum Corporation, D.C.La., 35 F. 
Supp. 815. 
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FEDERAL CIVIL PROCEDURE § 262 


B. COMPLAINT 


1. In General 


§ 262. Nature and Purpose 

A civil action is commenced by filing a complaint with 
the court, the complaint being a statement of the plain¬ 
tiff's claim and the grounds thereof, and under the 
Federal Rules its function is restricted to that of general 
notice giving, affording fair notice to the adversary of 
the nature and basis of the claim asserted and a general 
indication of the type of litigation involved. 

Under Rule 3 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., a civil action is commenced 
by filing a complaint with the court.'^'^ A complaint 
is a statement of plaintiff’s claim and the grounds 
thereof.^^ It is the basis of the action, and from 
it the court must determine whether or not a claim 
or cause of action is actually stated^^ Its essence 
is not the statement of a techmV,?! cause of action, 


but a statement of the conduct, transaction, or oc¬ 
currence, out of which plaintiff’s right, and defend¬ 
ant’s wrong arose.®*^ Under the Federal Rules of 
Civil Procedure the function of the complaint is 
restricted to that of general notice giving,that is, 
the function of the complaint is to afford fair notice 
to the adversary of the nature and basis of the claim 
asserted and a general indication of the type of liti¬ 
gation involved,*^2 ^nd it is not the office of a com¬ 
plaint to plead detailed facts or particular theories 

for recovery.5 3 

The complaint does not have the function alone of 
assisting defendant in his preparation for trial.^'^ 
A well recognized objective of the complaint and 
answer is the shaping of the issues to be tried.55 


47. U.S—Hadden v. Rumsey Prod¬ 
ucts. C.A.N.T., 196 P.2d 92. 

Wagner v. New York, O. & W. 
Ry., D.C.Pa., 146 F.Supp. 926. 
‘‘Piling’” Tiy clerk 

The lodging of a petition with 
clerk of court to be “flled” by him Is 
a “filing.” 

U.S.—^U. S. V. Missco Homestead 
Ass’n, C.A.Ark., 185 F.2d 283. 

48. U.S.—^McBeath v. Pierce, U.C. 
Neb., 13 P.R.D. 143. 

Declaration, petition, or bill general¬ 
ly: 

In civil actions see Pleading §§ 63-* 
98. 

In equity suits see Equity §§ 199- 
257. I 

Ancillary proceedings 

Where ancillary proceedings in aid 
of a receivership involve the trial of 
an independent action, they should 
be set forth in the form of pleadings, 
not merely by affidavit. 

U.S.—^Westlnghouse Electric & Mfg. 
Co. V. Richmond Light & R. Co., 
D.C.N.Y., 267 F. 493. 

49. U.S.—^Dari-Delite, Inc. v. Cleck- 
ner, D.C.Ohio, 147 F.Supp. 838. 

U. S. V. Griffith Amusement Co., 
D.C.Okl.. 1 F.R.D. 229. 

Uaase not recognized by law 

Courts administer justice not ac¬ 
cording to personal notions of the 
Judge but according to law, and they 
are not authorized to require a party 
defendant to defend against a cause 
not recognized by law as involving 
the vindication of a legal right or 
the remedying of a legal wrong. 

D.C.—Gold Seal Co. v. Weeks, 209 F. 

2d 802, 93 U.S.App.D.C. 249. 

AO. U.S.—U. S. V. Schefrin, D.C.N.Y., 
14 F.R.D. 462. 

AL U.S.—Redfern v, Collins, D.C. 
Tex., 113 F.Supp. 892. 


52. U.S.—Continental Collieries v. 
Shober, C.C.A.Pa., 130 F.2d 631. 

Compton V. Union Supplv Co, D. 
C.Pa., 110 F.Supp. 3—Hirshhorn v. 
Mine Safety Appliances Co, DC. 
Pa., 101 F.Supp. 649, affirmed, C.A., 
193 F.2d 489—Shapiro v. Royal 
Indem. Co., D.C.Pa., 100 F.Supp. 
801—locono v. Anastasio, D.C.N. 
Y., 79 F.Supp. 378. 

Hutchison v. New Amsterdam 
Cas. Co., D.C.Pa., 13 F.R.D. 175— 
Arthur A. Aranson, Inc. v. Ing- 
Rich Metal Products Co, D.C Pa, 
12 F.R.D. 523—^U. S. Guarantee Co. 
v. Mountaineer Engineering Co., D. 

C. Pa., 12 P.R.D. 520—Trebuhs Real¬ 
ty Co, V. News Syndicate Co., D.C. 
N.Y., 12 F.R.D. 110—Paramount 
Film Distributing Corp. v. Jaf- 
furs, D.C.Pa., 11 F.R.D. 437—^Ameri¬ 
can Ship Bldg, Co. V. Kirk, D.C.Pa., 
11 P.R.D, 366—U. S. V. Kornfeld, 

D. C.Pa., 9 F.R D. 675—^Baker v. 
Rose, D.C.Pa„ 8 F.R.D. 193—Rob¬ 
erts V. Plttsburgh-Des Moines Co., 
D.C.Pa,, 6 F.R.D. 25—^Duel v. Na¬ 
tional Sur. Corp., D.C.Wis., 4 P.R.D. 
336 —^Best Foods v. General Mills, 
D.C.Del., 3 F.R,D. 275—^Minnesota 
Mining & Manufacturing Co. v. 
Carborundum Co., D.C.DeL, 3 F.R. 
D. 6. 

Other statements 

(1) Primary function of complaint 
is to notify person against whom re¬ 
lief is sought of claim or cause of 
action asserted. 

U.S.—^De Franco v. U. S., D.C.Cal., 18 
F.R.D. 156, 

(2) Purpose of complaint is to in¬ 
form defendant of cl^rges and re¬ 
lief sought. 

U.S.—Armstrong Cork Co. v. Patter- 
son-Sargent Co., D.C.Ohio, 8 F.R.D. 
215. 


(3) Complaint is intended to serve 
purpose of general notice giving. 

U.S.—Lexington Federation of Tel. 

Workers v. Kentucky Tel. Corp., 
D.CKy., 11 P.R.D. 526. 

(4) Purpose of pleading is to noti¬ 
fy defendant of facts on which plain¬ 
tiff relies for recovery. 

U S —Poe V. Chesapeake & O. By. 
Co., D.C.Ky., 64 F.Supp. 353. 

McKenzie v. Blidberg Rothchild 
Co., D.C.N.Y., 12 F.RD. 392. 

(5) Whole purpose of pleading and 
whole purpose of rule of laying down 
policy of construction on procedural 
matters is to require nothing more 
than actual notice to defendant of 
just what plaintiff is claiming and 
why. 

U.S.—^Anderson v. Abbott, D.C.Ky, 61 
F Supp. 888. 

53. U.S.—^New Home Appliance Cen¬ 
ter, Inc. V. Thompson, C.A.C 0 I 0 ., 
250 F.2d 881. 

Not detailed pleading of ultimate 
facts 

Complaint is not detailed pleading 
of ultimate facts on which plaintiff 
will rely for maintenance of claim. 
U.S.—^McBeath v. Pierce, D.C.Neb., 13 
P.R.D. 143. 

Detailed statement of claims not re¬ 
quired 

Federal Rules of Civil Procedure 
have abrogated function of complaint 
to state fully and in detail claims 
on which plaintiff will rely. 

U.S.—State Farm Mut. Auto. Ins. Co. 
V. Scott, C.A.La., 198 F.2d 152. 

Redfern v. Collins, D.C.Tex., 113 
F.Supp. 892. 

54 i U.S.—Wilson v. Illinois Cent. R. 

Co., D.C.I11., 147 F.Supp. 513. 

55. U.S.—Trantham v. Canal Ins. Co., 
D.C.Tenn.. 117 F.Supp. 241, af¬ 
firmed, C.A.. 220 F,2d 752. 
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§ 263. Requisites and Sufficiency in General 

The formal requisites and sufficiency of the com¬ 
plaint are to be tested and governed by the Federai 
Rules of Civii Procedure; and the Ruies govern such 
matters as statement of Jurisdictionai grounds, state¬ 
ment of claim and demand for relief, construction of the 
complaint, allegations of capacity of a party to sue or 
be sued, captions, titles or subheadings, allegations of 
occurrence of conditions precedent, attaching copies and 
exhibits, and signature and verification. 

The formal requisites and sufficiency of the com¬ 
plaint are to be tested and governed by the Federal 
Rules of Civil Procedure, ^ 6 under which technical 
forms of pleading no longer have their former 
importance.57 Under Rule 8 (a), a pleading which 
sets forth a claim for relief must contain a short 
and plain statement of the grounds on which the 


court’s jurisdiction depends, unless the court already 
has jurisdiction and the claim needs no new grounds 
of jurisdiction to support it, a short and plain state¬ 
ment of the claim, showing that plaintiff is entitled 
to relief, and a demand for judgment for the relief 
to which he deems himself entitled.®^ The re¬ 
quirements of a complaint may be stated, in different 
words, as being a statement of facts showing; (1) 
The jurisdiction of the court; (2) ownership of a 
right by plaintiff; (3) violation of that right by de¬ 
fendant; (4) injury resulting to plaintiff by such 
violation; (5) justification for equitable relief 
where that is sought; and (6) a demand for relief. 
Under Rule 8 (e) the averments or allegations of 
the complaint must be simple, concise, and direct.®® 


It is for plaintiff to Sjs l)oiindaries 
of lawsuit m his pleadings, and they 
cannot be fixed by defendant by what 
defendant may say in any subsequent 
pleadings. 

U.S.—Emery v. Chicago, B. & Q. R. 
Co., D.C.Iowa, 119 F.Supp. 654. 

58. U.S.—^Blazer v. Black, C.A.Kan., 
196 F.2d 139. 

Cox V. Kroger Co., D.C.Ill., 9 P. 
R.D. 78. 

Former Equity Bnles 

(1) Prior to the adoption of the 
Federal Rules of Civil Procedure the 
sufficiency of a bill in equity was 
tested and governed by the former 
Equity Rules. 

U.S.—Corn Exchange Bank v. Miller, 
D.C.N.T., 15 F.2d 456. 

(2) Under the former Equity Rules 
a bill was not required to contain 
address to court. 

U.S.—^Aluminum Die-Casting Corpo¬ 
ration V. Allied Die-Casting Corpo¬ 
ration. D.C.N.T., 15 F.2d 880. 

(3) Other decisions construing re¬ 
quirements of former Federal Equity 
Rules see 21 C.J. p 385 notes 3-6. 

(4) Regulation of substance of 
bills in equity by former Federal 
Equity Rules generally see Equity § 
217. 

Former requirement of conformity 
with state practice 

(1) It was formerly required. In 
actions at law that the federal courts 
follow the rule of state courts as to 
sufficiency of complaint. 

U.S.—Slocum V. Erie R. Co., D.C.N. 
T., 36 F.2d 277. 

(2) Under the former rule of con¬ 
formity a declaration in the form 
prescribed by the statutes of the 
state within which the action was 
brought was sufficient. 

U.S.—Wilson & Toomer Fertilizer Co. 
V. Automobile Ins. Co., D.C.Fla., 283 
P. 501, affirmed, C.C.A., Hartford 
Fire Ins. Co. v. Wilson & Toomer 
Fertilizer Co., 4 F.2d 835, certiorari 


denied 45 S.Ct. 639, 268 U.S. 704, 69 
L..Ed. 1167. 

(3) However, a state statute would 
not be followed where it would im¬ 
pair effect of federal statute estab¬ 
lishing right of action. 

U.S.—U. S. V. Crary, D.C.Va., 1 P. 
Supp. 406. 

57. U.S.—Blazer v. Black, C.A.Kan., 
196 P.2d 139—Continental Collieries 
V. Shober, C.C.A.Pa., 130 F.2d 631— 
Hollander v. Davis, C.C.A.Pla., .120 
P.2d 131. 

William Whitman Co. v. Univer¬ 
sal Oil Products Co., D.C.Del., 125 
F.Supp. 137—^Van Dyke v. Broad- 
hurst, D.CPa., 28 F.Supp. 737. 

Alamo Theatre Co. v. Loew’s Inc., 
D.C.Ill., 22 F.R.D. 42—^Paramount 
Film Distributing Corp. v. Jaffurs, 
D.C.Pa., 11 P.B.D, 437—^American 
Ship Bldg. Co. V. Kirk, D.C.Pa., 11 
P.R.D. 366—Mills v. United Ass’n 
of Journeymen & Apprentices of 
Plumbing & Pipe Pitting Industry 
of U. S. & Canada, D.C.Mo., 8 P.R. 
D. 300—^Lincoln v. Herr, D.C.Pa., 6 
F.R.D. 209—Roberts v. Pittsburgh- 
Des Moines Co., D.C.Pa., 6 F.R.D. 
25. 

Treating libel as petition 

If district court had no jurisdic¬ 
tion in admiralty of action by ship’s 
agent against government for reim¬ 
bursement for expenses incurred in 
defending suit for agent’s negligence 
in handling cargo, government’s lia¬ 
bility being allegedly implied in con¬ 
tract of agency, libel could be treated 
as petition. 

U.S.—Cory Bros. & Co. v. U. S., C.C.A. 
N.Y., 51 F.2d 1010. 

58. U.S.—Sidebotham v. Robison, C. 
A.Cal., 216 F.2d 816—Grins v. Mau¬ 
ser Plumbing Supply Co., C.C.A.N. 
T., 148 P.2d 974—^Patten v. Dennis, 
C.C.A.Wash., 134 P.2d 137. 

Necessity and sufficiency of jurisdic¬ 
tional averments see infra §§ 268- 
276. 

Purpose of Buie referred to in the 
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text is to eliminate prolixity and to 
achieve simplicity and clarity. 

U.S—^Porter v. Karavas, C.C.A.NM., 
157 F.2d 984. 

Federal Buies do not require any¬ 
thing more than a short and plain 
statement of the claim showing that 
the pleader is entitled to relief, oth¬ 
er than the grounds of jurisdiction 
and prayer for relief. 

U.S.—Simmons Co. v. Cantor, D.C.Pa., 
3 P.R.D. 281. 

Complaint held sufficient 
U.S.—Rambo v. U. S., D.C.Ga., 2 P.R. 
D. 200. 

69. U.S.—Patten v. Dennis, C.C.A. 

Wash., 134 P.2d 137. 

60. U.S.—Cooper v. R. J. Reynolds 
Tobacco Co., C.A.Mass., 234 F.2d 
170. 

Carl Gutmann & Co. v. Rohrer 
Knitting Mills, D.C.Pa., 86 F.Supp. 
606—^Anchor Hocking Glass Corpo¬ 
ration V. White Cap Co., D.C.Del., 
47 F.Supp. 461. 

Walter Reade's Theatres, Inc. v. 
Loew’s Inc., D.C.N.Y., 20 F.R.D. 
679—^Underwood v. Maloney, D.C. 
Pa., 14 F.R.D. 222—^Arthur A. Aran- 
son, Inc. v, Ing-Rich Metal Prod¬ 
ucts Co., D.C.Pa., 12 P.R.D. 628— 
Trebuhs Realty Co. v. News Syndi¬ 
cate Co., D.C.N.Y., 12 F.R.D. 110— 
American Ship Bldg. Co. v. Kirk, 
D.G.Pa., 11 P.R.D. 366—Compania 
Maritima Transoceanlca, S. A. v. 
Stevenson, D.C.N.Y., 11 P.R.D. 210 
—^Metropolis Bending Co. v. Brand- 
wen, D.C.Pa., 8 F.R.D. 296—^Vlgno- 
vich V. Great Lakes S. S. Co., D.C. 
N.Y., 3 P.R.D. 69—Walling v. Todd, 
D.C.Pa., 2 P.R.D. 522—^Buckley v. 
Altheimer, D.C.Ill., 2 P.R.D. 286— 
Marts V. Abbott, D.C.Pa., 2 P.R.D. 
17—Buckley v. Music Corporation 
of America, D.C.Del., 1 P.R.D. 602— 
Baird v. Dassau, D.C.N.Y., l F.R 
D. 276—U. S. V. Griffith Amuse¬ 
ment Co., D.C.Okl., 1 P.R.D. 229— 
Dellefield v. Blockdel Realty Co., 
D.C.N.Y., 1 P.R.D. 42. 

D.C.—^McCann v. Clark, 191 F.2d 476, 
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Generally speaking, these Rules are to be applied in 
the light of the nature of the action.^i 

Verbosity, redundancy, and pleading of evidence 
should be avoided but even though a complaint 
is not simple, concise, and direct as required by 
Rule 8 (e), if the allegations, read as a whole are 
otherwise sufficient, plaintiff may still be entitled 
to his day in court.®^ 

A complaint and its allegations are to be liberal¬ 
ly construed in favor of the pleader®*^ in accordance 


with Rule 8 (f), which requires that all pleadings 
be construed so as to do substantial justice,®® and 
must be tested on a broad basis®® by their substance 
and the reasonable inferences which can be drawn 
from them rather than by the nicety of their ex¬ 
pression.®'^ The courts have applied Rule 8 gen- 
erousl}',®® in view' of the fact that the Rules of Civil 
Procedure provide ample means of discover}' and 
methods of compelling the pleader to disclose to the 
fullest extent the facts on which he bases his cause 
of action or claim.®^ 


89 U.SApp.D.C. 166, certiorari de¬ 
nied 72 S.Ct. 112, 342 U.S. 872, 96 
L.Ed. 656. 

Burns v. Spiller, D.C., 4 F.R.D. 
299, affirmed 161 F.2d 377, 82 U.S. 
App.D.C. 91, certiorari denied 68 
set. 101, 332 U.S. 792, 92 L.Ed. 
373. 

Bxile satisfied 

U.S.—Byers v. Olander, D.C.Pa., 7 F. 
R.D. 745. 

Details not to Ise alleg'ed 

(1) The practice of setting up in 
pleading allegations of many details 
for proof on trial will not be ap¬ 
proved by court, notwithstanding 
meaning is plain. 

U.S.—Schultz V. Manufacturers & 
Traders Trust Co., D.C.N.y., 1 F.R. 
D. 63. 

(2) Complaint which contained al¬ 
legations that were argumentative 
and evidentiary in nature was defec¬ 
tive. 

U.S—^Baird v. Dassau, D.C.N.T., 1 F. 
R.D. 275. 

(3) Plaintiff need not plead every 
fact essential to his right to recover 
the amount which he claims. 

U.S.—Sparks v. England, C.C.A.Mo., 
113 F.2d 679. 

Count held not too indefinite 
U.S.—Ripperger v. Allyn, D.C.N.Y., 
37 F.Supp. 369. 

Pormer Egnity Buies 

(1) The former Equity Rules re¬ 
quired conciseness, accuracy, and 
clearness. 

U S.—^Regents of University System 
of Georgia v. Page, C.C.A.Ga., 81 F. 
2d 677, conformed to 18 F.Supp. 62, 
affirmed, C.C.A., Page v. Regents 
of University System of Georgia, 
93 P.2d 887, reversed on other 
grounds Allen v. Regents of Uni¬ 
versity System of Georgia, 58 S. 
Ct. 980, 304 U.S. 439, 82 L.Ed. 1448, 
rehearing denied 58 S.Ct. 1053, 304 
U.S. 590, 82 L.Ed. 1650. 

Martin v. Brown, D.C.Colo., 282 
F. 717, reversed on other grounds, 
C.C.A., 294 F. 436—^Hodgman v. At¬ 
lantic Refining Co., D.C.Del., 274 F. 
104. 

Holbrook Irr. Dist. v. Arkansas 
Valley Sugar Beet & Irrigated 
Land Co., D.C.C 0 I 0 ., 42 F.2d 641. 


D.C.—Columbian Cat Fanciers v. 
Koehne, 96 F.2d 529, 68 App.D.C. 
257. 

21 C.J. p 384 notes 77, 78. 

(2) Plaintiff was required to plead 
facts not pregnant with negations. 

U S —Jacobson v. General Motors 
Corporation, D.C.N.Y.. 22 F.Supp. 
255. 

61. U.S.—Rivoli Operating Corp. v. 
Loew*s Inc., D.C.N.Y., 7 F.R.D 
219. 

62. U S —Fleming v. Dierks Lumber 
& Coal Co., D.C.Ark., 39 F.Supp 237. 

63. U.S —Robinson v. Lull, D.C Ill-, 
145 F.Supp. 134. 

64. U.S.—^Lansden v. Hart, C.A Ill., 
180 F.2d 679, certiorari denied 71 
S.Ct. 58, 340 U.S. 824, 95 L Ed. 606, 
rehearing denied 71 S.Ct. 204, 340 
U.S. 894, 95 L.Ed. 648—Viles v. 
Snnes, C.C.A.C 0 I 0 ., 129 F.2d 828, 
certiorari denied 63 S.Ct. 67, 317 
U.S, 633, 87 L.Ed. 511, rehearing 
denied 63 S.Ct. 323, 317 U.S. 711, 87 
L.Ed. 567. 

National Commercial Title & 
Mortgage Guaranty Co. v. Duffy, 
j D.C.N.J., 42 F.Supp. 844—^Pliner v. 

Nesvig, D.C.Wis., 42 F.Supp. 297. 
Complaint drawn by layman 

(1) Where plaintiff, a layman, was 
author of his own complaint the 
court would endeavor to construe 
pleadings and plaintiff’s contentions 
without regard to technicalities. 

U.S.—^Allen v. Corsano, D.C.Del., 66 

F.Supp. 169. 

(2) This is especially true in a 
suit for protection of civil rights. 
U.S.—^Picking v. Pennsylvania R. Co., 

C.C.A.Pa., 151 F.2d 240, rehearing 
denied 152 F.2d 753. 

Morgan v. Null, D.C.N.Y., 120 F. 
Supp. 803. 

(3) Where complaint was written 
by plaintiff, a layman without legal 
learning or ability to express himself 
clearly, court would appraise com¬ 
plaint most liberally in favor of 
plaintiff. 

U.S.—^Howell V. Gray, D.C.Neb., 9 F. 
R.D. 544, motion denied 10 F.R.D. 
268. 

(4) So, court should view allega¬ 
tions in a complaint prepared by a 
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prison inmate without benefit of coun¬ 
sel, in an action for damages under 
the federal civil rights statutes, as 
liberally as possible. 

U.S—Mattheis v. Hoyt, D.C.Mich., 136 
FSupp. IID. 

Complaint must be favorably con¬ 
strued 

U.S.—Hawkeye Cas. Co. v. Rose, D.C. 

Mo , 8 F.R.D. 686. 

Particular allegations construed 
U.S.—^^Vestern Fruit Growers v. U. 
S., C.C.A.Cal., 124 F.2d 381. 

65. U.S—^Morgan v, Sylvester, D.C. 
N.Y., 125 P Supp. 380, affirmed, C. 
A., 220 F.2d 758, certiorari denied 
76 S.Ct. 112, 350 US. 867, 100 L. 
Ed. 768, rehearing denied 76 S.Ct. 
201, 350 U.S. 919, 100 L.Ed. 805. 

66. U.S.—Federal Telephone & Radio 
V. Associated Telephone and Tele¬ 
graph, C.A.Del., 169 P.2d 1012, cer¬ 
tiorari denied 69 S.Ct. 133, 335 U.S. 
859, 93 L Ed. 406. 

Atlas Imperial Diesel Engine Co. 
V. Lanova Corp., D.C.Del, 79 P. 
Supp. 1002. 

Court must look to substance of 
entire pleading, and it will not do to 
take words used in one part of com¬ 
plaint, and, by separating them from 
the context and considering them 
without reference to the complaint 
as a whole, to draw from them an 
inference favorable to defendant’s 
theory, which is opposed to the one 
deduced from a reading of a whole 
complaint, and the one which pleader 
evidently had in mind in framing it. 
U.S.—^Bachman v. Seaboard Air Line 
R. Co., D.C.S.C., 80 F.Supp. 976. 

67. D.C.—^Machado v. McGrath, 193 
P.2d 706, 90 U.SAPP.D.C. 70, cer¬ 
tiorari denied 72 S.Ct. 557, 342 U.S. 
948, 96 L.Ed. 705. 

Seasonable construction 
Court was required to construe 
complaint so as to give averments 
force and effect if such construction 
be reasonable. 

U.S.—EMails V. Kansas City Public 
Service Co., D.C.Mo., 61 F.Supp. 
562. 

68. U.S.—Sidebotham v. Robison, C: 
A.Cal., 216 P.2d 816. 

69. U.S.—Sidebotham v. Robison, su- 
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The complaint should disclose the names of all 
real parties in interest 

Forms in Appendix to Rules. The forms of com¬ 
plaint set forth in the Appendix to the Federal 
Rules of Civil Procedure are intended to indicate 
the simplicity and brevity of statement which the 
Rules contemplate.'^! However, where plaintiff uses 
the applicable form of complaint set forth in the 
Appendix, its allegations are sufficient *^2 under Rule 
84, which provides that the forms contained in the 
Appendix are sufficient.'^^ 

Accounting for omission of parties. It is not nec¬ 
essary that plaintiff state in his complaint why par¬ 
ties whose joinder is merely permissive, and not 
necessary, have been omittedJ^ 

Capacity of party to sue or be sued. Under Rule 
9 (a) it is not necessary that the complaint aver the 
capacity of a party to sue or be sued or the author¬ 
ity of a party to sue or be sued in a representative 
capacity or the legal existence of an organized as¬ 
sociation of persons that is made a party, except 


to the extent required to show the jurisdiction of 
the court.'^S 

Captions, titles, or subheadings. Under Rule 10 
(a), the title of the action in a complaint must in¬ 
clude the names of all the parties.'^^ However, a 
title naming certain persons as plaintiffs is not de¬ 
terminative of the question of whether the action 
is by such persons individually or on behalf of a 
partnership.’^'^ Titles'^2 or subheadings^^ inserted 
in the complaint before the paragraphs thereof are 
properly no part of the complaint and add nothing 
to it.®® 

Conditions precedent. Under Rule 9 (c) in plead¬ 
ing the performance of or occurrence of condi¬ 
tions precedent, it is sufficient to aver generally 
that all conditions precedent have been performed 
or have occurred.®! 

Copies and exhibits. Where written instruments 
form a basis for an asserted claim copies thereof 
need not be made a part of the complaint, a simple 
statement of their substance being sufficient .®2 Un- 


pra—Leimer v. State Mutual As- 
sur. Co.. C.C.A.M 0 .. 108 F.2d 302. 

Van Dyke v. Broadhurst, D.C.Pa., 
28 F.Supp. 737, 740. 

Besponsiliillty of UmltlnsT claims 

(1) Litigants have the responsibil¬ 
ity of limiting claims by employing 
the discovery methods so amply avail¬ 
able. 

U.S.—State Farm Mut. Auto. Ins. Co. 
V. Scott. C.ADa., 198 F.2d 152. 

(2) It has been held that the fram¬ 
ers of the Federal Rules did not in¬ 
tend to permit a plaintiff to subject 
a defendant to various processes of 
court without first stating definite 
facts on which a Judgment might be 
based, although verbosity, redundan¬ 
cy, and pleading of evidence should be 
avoided in a complaint. 

U.S.—Fleming v. Dlerks Lumber & 
Coal Co., D.C.Ark., 39 F.Supp. 237. 

70- U.S.—St. Paul Fire & Marine 
Ins. Co. V. Peoples Natural Gas 
Co., D.C.Pa., 166 F.Supp. 11—Supine 
V. Compagnie Nationals Air France, 
D.aN.Y., 100 P.Supp. 214. 

71- U.S.—^Washburn v. Moorman 

Mfg. Co., D.C.Cal., 26 P.Supp. 646. 

Xndloative of thought of oomsuittee 
Although the forms appearing in 
Appendix to Federal Rules are for il¬ 
lustration only, they serve as an in¬ 
dication of the extent to which com¬ 
mittee formulating the Rules thought 
it necessary to allege the facts in the 
complaint. 

U.S.—Tolls V. Pennsylvania R. Co., 
D.aOhio, 7 F.R.D. 679. 

72. U.S.—^Atkinson v. Thompson, D. 
C.Mo., 10 F.R.D. 258. 


73. U.S.—Beigel v. Baltimore & O 
R. R., D.C,Ohio, 92 F.Supp. 77. 

Van Horn v. Chicago Roller Skate 
Co., D.C.I11., 15 F.R.D. 22. 

74- U.S.—^Platte County v. New Am¬ 
sterdam Cas. Co., D.C.Neb., 6 P.R. 
D. 475. 

75. U.S.—Suders v. Campbell, D.C. 
Pa., 73 F.Supp. 112. 

Bauers v. Watkins, D.C.Ohio, 7 F. 
R.D. 160. 

Allegation of partnership nnneoessary 
Where caption of complaint desig¬ 
nated two individuals both doing 
business as certain company as de¬ 
fendants, plaintiff was not required 
to allege that the company was a 
partnership. 

U.S.—^Bauers v. Watkins, supra. 

76. U.S.—Carrigan v. California 
State Legislature, C.A.Cal., 263 F. 
2 d 560. 

Supine v. Compagnie Nationale 
Air France, D.C.N.Y., 100 P.Supp. 
214—Suders v. Campbell, D.C.Pa., 
73 P.Supp. 112. 

Statler v. Babcock, D.C.Pa., 7 P. 
R.D. 67. 

Beqnirements complied with 
U.S.—Suders v. Campbell, D.C.Pa., 73 
P.Supp. 112. 

By failing to allege law of foreign 
oonntry, parties named in caption 
could not take advantage of fact that 
such law might permit them to bring 
actions for benefit of all concerned. 
U.S.—Supine v. Compagnie Nationale 
Air France, D,C.N.T., 100 F.Supp. 
214. 

77. U.S.—Simpson v. Steen, D.C. 
Utah, 127 P.Supp. 132. 
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78. U.S.—Federal Shoe, Inc. v. Unit¬ 
ed Shoe Machinery Corp., D.C.Mass., 
19 P.R.D. 209. 

79. U.S.—Federal Shoe, Inc. v. Unit¬ 
ed Shoe Machinery Corp., supra. 

80. U.S.—Federal Shoe, Inc. v. Unit¬ 
ed Shoe Machinery Corp., supra. 

81. U.S.—Topping v. Pry, C.C.A,I1I., 
147 P.2d 716. 

U. S. V. R. L. Dixon & Bros., D.C. 
Tex., 36 P.Supp. 147. 

The conditions precedent, referred 
to in Bnle, are the conditions going 
to create liability or those which 
construct a legal capacity to sue, and 
Rule does not require any allegation 
that procedural requirements have 
been fulfilled. 

U.S.—Snyder v. Le Roy Dyal Co., D.C. 
N.T., 1 F.R.D. 362. 

Bnle inapplicable to condition subse¬ 
quent 

U.S.—Crosney v. Edward Small Pro¬ 
ductions, D.C.N.Y., 62 P.Supp. 669. 

82. U.S.—^Maryland Casualty Co. v. 
Kelly, D.C.Pa., 3 F.R.D. 28 —Shultz 
V. Manufacturers & Traders Trust 
Co., D.C.N.Y., 1 P.R.D. 63. 

Exhibits in pleadings generally see 
supra § 261. 

Attaching copy of contract to com¬ 
plaint in actions on contract see 
infra § 287. 

State practice not controlling 
In action in federal court to estab¬ 
lish title to mineral rights In land 
and to recover money damages, an 
abstract of title was not required to 
be set forth in pleading in compli¬ 
ance with rules of state practice. 

U.S.—^Proctor v. Sagamore Big Game 
Club, D.C.Pa., 128 F.Supp. 885. 
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der Rule 10 (c), a copy of a written instrument 
which is an exhibit to a complaint is part of the 
pleading for all purposes,83 and may be considered 
in determining the sufficiency of the complaint.s-^ 
The complaint and the exhibits should be construed 
together and apparent conflicts or inconsistencies 
between the two should be reconciled, if possible.85 
If there is an irreconcilable conflict or inconsistency 
between the two, the exhibits control.86 

Signature and verification. Rule 11 requiring 
every pleading of a party represented by an attor¬ 
ney to be signed by at least one attorney of record 
in his individual name applies to the complaint.87 
Except when otherwise specifically provided by rule 
or statute, a complaint need not be verified or ac¬ 
companied by affidavit. 8 8 


§ 264. Statement of Claim 

Generally speaking, a complaint must be held suffi¬ 
cient, if on any view of the allegations or on the view 
most favorable to the plaintiff, it states facts sufficient 
to constitute a valid claim or to entitle the plaintiff to 
relief, and only a generalized summary of the facts that 
affords fair notice or from which the defendant may form 
a responsive pleading is necessary, except as the rules 
may require a particularized statement of special matters. 

Although the Federal Rules of Civil Procedure 
provide a plan for the simplification of pleading,8 
this does not mean that plaintiff is not required to 
state a cause of action or, at least, a claim showing 
that he is entitled to relief.On the contrary, un¬ 
der Rule 8 (a) (2) it is specifically required that 
the complaint contain a short and plain statement 


Warrants not sned on 

In action by surety to recover from 
principal amount paid city under 
compromise settlement of claim on 
principal's faithful performance bond 
as city finance director pursuant to 
indemnity agreement contained in 
principal's application for bond by 
reason of principal's alleged misuse 
of certain warrants, it was not neces¬ 
sary to attach warrants to petition, 
since warrants were not sued on. 

U.S.—Massachusetts Bonding & Ins. 
Co. V. Darby, D.C.Mo., 69 F.Supp. 
175. 

Inadvertent omission; prejndice not 
shown 

In employee’s action for breach of 
employment contract, complaint was 
held sufldciently definite on its face 
to enable defendant properly to pre¬ 
pare responsive pleading, although 
schedule referred to in one para¬ 
graph was inadvertently omitted, in 
absence of prejudice to defendant. 
U.S.—Schoeler v. Roth, D.C.N.T., 61 
F.Supp. 618. 

Pormer Ranity Buies 

(1) Under the former Equity 
Rules, instruments of writing were 
not required to be set out in extenso 
in bill unless bill showed that such 
practice was essential to proper con¬ 
struction of particular clauses com¬ 
plained of. 

U.S.—U. S. V. United Shoe Mach. Co., 
D.C.MO., 234 F. 127. 

21 C.J. p 403 note 66 [d] (1). 

(2) However, where bill claimed 
relief based on written agreements 
not free from ambiguity, it was held 
proper to set them out in full togeth¬ 
er with the construction placed on 
them by plaintifC. 

U.S.—^Einstein v. Schnebly, C.C.Cal., 
89 F. 540. 

83. U.S.—^Hamilton Foundry & Mach. 
Co. V. International Molders & 
Foundry Workers Union of North 
America, CA.Ohio, 193 F.2d 209, 
S6A C. J.S.—24 


certiorari denied 72 S.Ct. 1060, 343 
U.S. 966, 96 D.Bd. 1363. 

Federal Tel. & Radio Corp v. As¬ 
sociated Tel. & Tel. Co., D.C.Del., 88 
F.Supp. 375—^Park-In Theatres v. 
Paramount-Richards Theatres, D.C. 
Del., 81 F.Supp. 466, affirmed, CA. 
185 F.2d 407, certiorari denied 71 
S.Ct. 1017, 241 U.S. 950, 95 L Ed 
1373—^American Surety Co. of New 
York V, Federal Reserve Bank of 
Kansas City, D.C.Mo., 29 F.Supp. 
940. 

Flaintiir chargeable with' implicatioxis 
AVhere agreement containing al¬ 
legedly Illegal provision was attached 
to complaint, the plaintiff was charge¬ 
able with the implications of such 
provision. 

D.C.—^Munter v. Lankford, D.C., 127 
F.Supp. 630, affirmed 232 F.2d 373, 
98 U.S.APP.D.C. 116. 

Under the Practice Conformity 
Act, Rev.St. § 914, which formerly 
prevailed, the federal courts, in ac¬ 
tions at law, were obliged to follow 
the practice of the state courts with 
respect to consideration of exhibits 
as part of the pleadings. 

U.S.—Rosier v. U. S., C.C.A.Ark., 26 
F.2d 4, certiorari denied 49 S.Ct. 
23, 278 U.S. 619, 73 L.Ed. 541. 
Similar rule prior to adoption of Fed¬ 
eral Bnles 

U.S.—^Dewar v. Brooks, D.C.Nev., 16 
F.Supp. 636—^Porter v, Cooke, D.C. 
La., 7 F.Supp. 724. 

84. U.S.—Pelelas v. Caterpillar 
Tractor Co., C.C.A.II1., 113 P.2d 629, 
certiorari denied 61 S.Ct. 138, 311 
U.S. 700, 85 L.Ed. 464. 

Simpson V South Western R. Co., 
D.C.Ga., 128 F.Supp. 532, affirmed, 
C.A., 231 F.2d 69, certiorari denied 
77 S.Ct. 41, 352 U.S. 828, 1 LJEd.2d 
50. 

85- U.S.—^Dayton Bread Co. v. Mon¬ 
tana Flour Mills Co., C.CA..Ohio, 
126 F.2d 257. 


86 . U.S.—^Mengel Co. v. Nashville 
Paper Products and Specialty 
Workers Union, No. 513, C.A,Tenn., 
221 F.2d 644—Hamilton Foundry & 
Mach. Co. V. International Molders 
& Foundry Workers Union of North 
America, C.A.Ohio, 193 F.2d 209, 
certiorari denied 72 S.Ct. 1060, 343 

U. S 966, 96 L.Ed. 1363—Zeligson 

V. Hartman-Blair, Inc., C.C.A.Kan., 
126 F.2d 595—Pelelas v. Caterpil¬ 
lar Tractor Co.. C C.A.I11., 113 F.2d 
629, certiorari denied 61 S.Ct. 138, 
311 U.S. 700, 85 L.Ed. 464. 

American Surety Co. of New 
York V. Federal Reserve Bank of 
Kansas City, D.C.Mo., 29 F Supp. 
940. 

87. U.S.—Reynolds Metals Co. v. 
Metals Disintegrating Co., D.C.N. 
Y., 8 F.RD, 349, affirmed, C.A., 176 
F.2d 90. 

88. U.S.—^U. S. V. Favorito, D.C. 
Ohio, 7 F.R.D. 152. 

Denaturalization complaint was not 

required to be verified. 

U.S.—^U. S. V. Favorito, D.C.Ohlo, 7 F. 
R.D. 162. 

89. U.S.—^Louisiana Farmers’ Protec¬ 
tive Union v. Great Atlantic & Pa¬ 
cific Tea Co. of America, D.C.Ark., 
40 F.Supp. 897, reversed on other 
grounds, C.C.A., 131 F.2d 419. 

90. U.S.—Louisiana Farmers' Pro¬ 
tective Union v. Great Atlantic & 
Pacific Tea Co. of America, supra. 

Complaints held sufficient to show 
cause of action or claim 
U.S.—^La Vecchia v. First Nat. Bank 
of Tampa, C.C.A.Fla., 112 F.2d 145 
—^Kaydan v. New York Life Ins. 
Co., C.C.A.I11., 110 F,2d 998. 

Fleming v. Wood-Frultticher Gro¬ 
cery Co., D.C.Ala., 37 F.Supp. 947 
—Chappel V. First Trust Co. of Ap¬ 
pleton, D.C.Wis., 30 F.Supp. 763. 
D.C.—^Page V. Comert, C.A., 243 F.2d 
245, 100 U.S.APP.D.C. 139. 
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of the claim, showing that plaintiff is entitled to re- | lief.91 No particular form of complaint or allega- 


SI. TJ S.—Sidebotham v. Robison, C. 
A Cal, 216 F 2d 816—^Porter v. Kar- 
avas, CC.A.X.M., 157 F.2d 984 — 
Bowles V. Cabot, C.C A N.T., 153 F. 
J2d 258—Cool V. International Sboe 
■Co., C.CA.MO.. 142 P2d 318—Dio- 
guardi v. Darning, C.C.A.N.Y., 139 
F 2d 774—Foley-Carter Ins. Co. v. 
Commonwealth Life Ins. Co., C.C.A. 
Fla., 128 F.2d 718. 

Stichman v Fischman, D.C.N.Y., 
154 F.Supp. 867—Cantrell v. City of 
Caruthersville, D.CMo., 128 F.Supp. 
637, affirmed, C.A, 222 F.2d 428— 
Bethlehem Steel Co. v. Industrial 
Union of Marine & Shipbuilding 
Workers of America, C I.O., D.C. 
'N.Y., 115 F.Supp. 231—^Daves v. 
"Hawaiian Dredging Co., D.C.Hawaii, 
114 F.Supp. 643—^U. S. v. Stull, D. 
.C.Conn., 105 F.Supp. 568, affirmed, 

O. A., 200 F.2d 413—Shapiro v. Roy¬ 
al Indem. Co., D.C.Pa., 100 F.Supp. 
BOl—Garcia v. Hilton Hotels In¬ 
tern., D C.Puerto Rico, 97 F.Supp. 
5—Brooks v. Pennsylvania R. Co, 
D.C.N.Y, 91 F.Supp. 101—Carl Gut- 
mann & Co. v. Rohrer Knitting 
Mills, DC.Pa., 86 F.Supp. 506— 
Ivanik v. Wright Aeronautical 
Corp., D.C,N.J., 68 F.Supp. 270— 
Kithcart v. Metropolitan Life Ins. 
Co., D.C,Mo, 62 F.Supp. 93, af¬ 
firmed, C.C.A., 150 P.2d 997, certio¬ 
rari denied 66 S.Ct. 267, 326 U.S. 
777, 90 L.Ed. 470, rehearing denied 
66 S.Ct. 469, 326 U.S. 812, 90 L.Ed. 
493, rehearing denied 66 S.Ct. 520, 
327 U.S. 813, 90 L.Ed. 1038—Barn¬ 
hart V. Western Maryland Ry. Co., 
D,C.Md., 41 F.Supp. 898, affirmed, 
C.C A., 128 F.2d 709, certiorari de¬ 
nied 63 S.Ct. 75, 317 U.S. 671, 87 L. 
Ed. 538—Fleming v. Dierks Lumber 
& Coal Co., D C.Ark., 39 F.Supp. 237 
—Purcell V. Summers, D.C.S.C., 34 
F.Supp. 421, reversed on other 
grounds, C.C.A., 126 F.2d 390, cer¬ 
tiorari denied Summers v, Purcell, 
63 S.Ct. 32, 317 U.S. 640, 87 L.Ed. 
616. 

Pennell v. Svenska Amerlka 
Linien A/B, D.C.Mass., 23 P.R.D, 
116—^Pamela Amusement Co. v. 
Scott Jewelry Co., D.C.Mass., 22 F. 
R.D. 265—Walter Reade’s Theatres 
Inc. V. Loew's Inc., D.C.N.Y, 20 F. 
R.D. 579—Cole v. Riss & Co., D.C. 
Mo., 16 P.R.D. 116—^Underwood v. 
Maloney, D.C.Pa., 14 F.R.D. 222— 
Smedley v. Guy P. Atkinson Co., D. 
.C.Neb., 12 P.R.D. 365—Rudolph 
Wurlitzer Co. v. Atol, D.C.Minn., 
12 P.R.D. 173—Trebuhs Realty Co. 
-V. News Syndicate Co., D.C.NY., 12 

P. R.D. 110—U. S. V. Potolski, D.C. 
N.Y., 10 F.R.D. 235—Mills v. Unit- 
.ed Ass’n of Journeymen & Appren¬ 
tices of Plumbing & Pipe Pitting 
Industry of U. S. & Canada, D.C. 

"Mo., 8 F.R.D. 300—^Metropolis Bend- 
ilng Co. V. Brandwen, D.C.Pa., 8 F.R. 


D. 296—Shafir v. Wabash R. Co, 
D.C.Mo., 7 F.RD 467—Calabrese 
v. Chlnmento, D.C.N.J., 3 F.R.D 
435—^Vignovich v. Great Lakes S. 
S. Co.. D C.NY., 3 P.R.D. 69—Dairy 
Engineering Corporation v. De-Raef 
Corporation, D.C.Mo., 2 P.R.D. 378 
—Sinaiko Bros. Coal & Oil Co. v. 
Ethyl Gasoline Corporation, D C.N 
Y., 2 P.R.D. 305—Martz v. Abbott, 
D.C.Pa., 2 P.R.D. 17—Buckley v. 
Music Corporation of America, D.C. 
Del., 1 P.R.D. 602. 

D.C.—Smith V. Dulles, 236 F.2d 739, 
99 App.D.C. 6, certiorari denied 77 
S.Ct. 329, 352 U.S. 955, 1 L.Ed.2d 
244—McCann v. Clark, 191 F.2d 
476, 89 U.SApp.D.C. 166, certiorari 
denied 72 S.Ct. 112, 342 U.S. 872, 96 
L.Ed. 666. 

Burns v. Spiller, D.C., 4 F.R.D. 
299, affirmed 161 P.2d 377, 82 U.S. 
App.D.C. 91, certiorari denied 68 
S.Ct. 101, 332 U.S. 792, 92 L.Ed. 373. 
The Bnle was intended to achieve 
simplicity and clarity of pleading. 

U S.—Capdevielle v. American Com¬ 
mercial Alcohol Corporation, D.C.N. 
Y., 1 F.R.D. 366. 

Bach individual count in complaint 
should be tested for simplicity and 
brevity under requirements of Feder¬ 
al Rule, and not the entire complaint 
as indiscriminate whole. 

U.S.—Cooper v. R. J. Reynolds To¬ 
bacco Co., C.A.Mass., 234 P.2d 170. 
Allegation of ground on which Ju¬ 
risdiction depends is not equivalent 
of statement of claim for relief. 

U.S.—Bethlehem Steel Co. v. Indus¬ 
trial Union of Marine & Shipbuild¬ 
ing Workers of America, C.I.O, D. 
C,NY., 115 F.Supp. 231. 

Pre-trial order is not substitute 
for compliance with Rule referred to 
in text. 

D.C.—Condol V. Baltimore & O. R. 
Co., 199 P.2d 400, 91 U.S.App.D.C. 
255. 

Common count in complaint satis¬ 
fies minimal requirements of Rule 
8 (a). 

U.S.—Sidebotham v. Robison, C.A. 
Cal., 216 P.2d 816. 

Re V. Fullop, D.C.I11., 22 F.R.D 
52. 

Complaints held sufficient 
U.S.—^D’Allessandro v. Bechtol, C.C. 
A.Fla., 104 F.2d 846, certiorari de¬ 
nied 60 S.Ct. 295, 308 U.S. 619, 84 
L.Ed. 617. 

Fitzgerald v. Abramson, D.C.N. 
Y., 89 F.Supp. 504-—Card v. Elmer 
C. Breur, Inc., D.C.Ohlo, 42 F.Supp. 
701—Fowler v. Baker, D.C.Pa., 32 
F.Supp. 783—^Moog v. Warner Bros. 
Pictures, D.C.N.Y., 29 F.Supp. 479 
—Commonwealth Trust Co. of 
Pittsburgh v. Reconstruction Fi¬ 
nance Corporation, D.C.Pa., 28 F. 
Supp. 586. 


Klages V. Cohen, D.C.N.Y., 5 F.R. 
D. 32—Rambo v. U. S, D.C.Ga., 2 
F.R.D. 200—^Piersol v. Bendum 
Trees Oil Co., D.C.Ill., 2 F.R.D. 
133. 

Complaints held insufficient 

(1) Generally. 

U.S.—^Blackmon v. Wagener, C.A. 
Mich., 253 F 2d 10, certiorari denied 
78 S.Ct. 1390, 357 U.S. 941, 2 L.Ed. 
2d 1554—Pemberg v. Leach, C.A. 
Fla., 243 P.2d 64—Geach v. Olsen, 

C. AI11., 211 P.2d 682—American 

Universal Ins. Co. v. Sterling, C.A. 
Pa., 203 P.2d 150—McGregor v. Mc¬ 
Gregor, C.A.C 0 I 0 ., 201 P.2d 628— 
Voliva V. Bennett, C.A.Pla., 201 P. 
2d 434—^Pelelas v. Caterpillar Trac¬ 
tor Co., C.C.A.I11., 113 F.2d 629, 
certiorari denied 61 S.Ct. 138, 311 
U.S. 700, 85 L.Ed. 464. 

American Securit Co. v. Shatter¬ 
proof Glass Corp., D.C.Del., 166 F. 
Supp. 813—^Pentz v. Downey, D.C. 
Pa., 110 F.Supp. 642—^Birnbaum v. 
Newport Steel Corp., D.C.N.Y., 98 
F.Supp. 506, affirmed, CA., 193 P.2d 
461, certiorari denied 72 S.Ct. 1051, 
343 U.S. 956, 96 L.Ed. 1366—Carl 
Gutmann & Co. v. Rohrer Knitting 
Mills, D.C.Pa., 86 F.Supp. 606— 
Barnhart v. Western Maryland Ry. 
Co., D.C.Md.. 41 F.Supp. 898—Mas- 
saro V. Fisk Rubber Corporation, 

D. C.Mass, 36 F.Supp. 382—^Lough- 
man V. Pitz, D.C.NY., 29 F.Supp. 
882—Commonwealth Trust Co. of 
Pittsburgh v. Reconstruction Fi¬ 
nance Corporation, D.C.Pa., 28 F. 
Supp. 646. 

Pamela Amusement Co. v. Scott 
Jewelry Co., D.C.Mass., 22 F.RD. 
266—Sherwin v. Oil City Nat. Bank, 
D.C.Pa., 18 P.R.D. 188, affirmed, C. 
A., 229 F.2d 836—Curacao Trading 
Co. V. William Stake & Co., D.C.N. 
Y., 2 F.R.D. 308—Capdevielle v. 
American Commercial Alcohol Cor¬ 
poration, D.C.N.Y., 1 P.R.D. 366— 
Baird v. Dassau, D.C.N.Y., 1 F.RD. 
275. 

(2) Complaint wherein sixth cause 
of action did not set forth a single 
new fact, but merely Incorporated 
eleven paragraphs previously pleaded 
in other causes of action, many of 
which contained defects, was defec¬ 
tive. 

U.S.—^Baird v. Dassau, supra. 

Former Equity Buies 

(1) “There is little. If any, materi¬ 

al difference in the effect in the in¬ 
stant case of Federal Civil Proce¬ 
dure Rule 8 and former Equity Rule 
26 ... as extended by Equity 

Rule 80. Both require a statement of 
facts and follow the usual code pro¬ 
visions in various states.” 

U.S.—Schultz V. Manufacturers & 
Traders Trust Co., D.C.N.Y., 1 F.R 
D. 63. 

(2) Rule 25 of the Equity Rules re- 
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tion is necessary to satisfy this requirement.^^ 
What constitutes a “short and plain statement” of 
plaintiff’s claim must be determined by the type of 
case, the relief sought, the situation of the parties, 
and whether it is desirable in obtaining speedy jus¬ 
tice that plaintiff state with particularity his alleged 
claim.^3 The claim presented in a complaint must 


be reasonably clear and definite,or it will not be 
“plain” as required by the Rule.^S it should avoid 
the allegation of impertinent, scandalous, immateri¬ 
al, redundant,or argumentative® 7 matters. 

While there is authority for the view that in stat¬ 
ing a claim or cause of action the allegations should 


quired that the bill contain a short 
and simple statement of the ultimate 
facts on which plaintiff asked relief, 
omitting any mere statement of evi¬ 
dence. 

XJ.S.—Mumm v. Jacob E. Decker & 
Sons. Minn., 67 S.Ct. 675, 301 U.S. 
168, 81 L.Ed. 983. 

Gliwa V. U. S. Steel Corporation, 

C. C.A.Pa., 98 P.2d 113, certiorari 
denied 69 S.Ct. 261, 305 U.S. 655, 
83 LEd. 424—Gliwa v. U. S. Steel 
Corporation, C.C.A.Pa., 68 P.2d 920, 
certiorari denied 63 S.Ct. 81, 287 
U.S. 627, 77 L.Ed. 544. 

U. S. V. Barber, D.C.Md., 24 F. 
Supp. 229—^Midwest Mfg. Co. v. 
Staynew Filter Corporation, D.C.N. 
Y„ 12 F.Supp. 876—Goldberg v. 
Warner Bros. Pictures, D.C.Del., 3 
F.Supp. 330. 

D.C.—Columbian Cat Fanciers v. 
Koehne, 96 F.2d 629, 68 App.D.C. 
257. 

21 C.J. p 392 notes 1, 2. 

(3) In stating such facts, it was 
held proper sometimes to make de¬ 
ductions in a sense conclusions of 
law. 

XJ.S.—^McQuillen v. National Cash 
Register Co., D.C.Md., 22 F.Supp. 
867. 

(4) Under the Equity Rules it was 
held that plaintiff must plead facts 
that are not pregnant with nega¬ 
tions, since defendant must plead to 
the complaint. 

XJ.S.—Jacobson v. General Motors 
Corporation, D.C.N.T., 22 F.Supp. 
255. 

(6) Bill in equity had to state 
facts showing that there was no ade¬ 
quate remedy at law, and so state. 

U S.—^Hespe v. Coming Glass Works, 

D. C.N.T., 16 F.Supp. 696. 

(6) Necessity of allegation of ab¬ 
sence of adequate remedy at law in 
bills In equity suits in federal courts 
generally see Equity 5 217. 

(7) Where suit was brought after 
expiration of the period of limita¬ 
tions which would be applicable to a 
similar kind of suit in the state 
court or to a similar kind of action 
at law on the law side of the federal 
court, plaintiff had to allege and 
prove that ho did not acquiesce in 
letting defendants go free from suit 
but used due diligence under the 
circumstances in pressing his claim, 
and defendants were not prejudiced 
by any delay in so doing. 

U.S.—Holmberg v. Anchell, D.CJ^.T., 


24 F.Supp. 594, affirmed, C.C.A, 
Holmberg v. Merrick, 110 F.2d 
1022. 

(8) Sufficiency of bill was not de¬ 
termined by consideration whether 
pleader would be able to establish its 
allegations. 

U.S.—Berthold-Jennings Lumber Co. 
V. St. Louis, I. M. & S. Ry. Co., C. 
C.A.MO., 80 F.2d 32, 102 A.L R. 688. 
certiorari denied 66 S.Ct. 591, 297 

U. S. 715, 80 D.Ed. 1001. 

(9) Bills hetd sufficient to state 
cause of action in equity under for¬ 
mer Equity Rules. 

U.S.—Gibbs V. Buck, Fla, 59 S.Ct. 
725, 307 U.S. 66, 83 L.Ed. 1111. 

Ogdin V. Goodwin, C.C.A.Tenn., 
76 F.2d 196—^U. S. v. Charpentier. 

C. C.A.N.Y., 54 F.2d 361, certiorari 
denied Charpentier v. U. S., 62 S 
Ct. 209, 284 U.S. 687, 76 L.Ed. 580. 

Gaskins v. Bonfils, D.C. Colo., 4 
F.Supp. 547. 

(10) Bills held insufficient to state 
cause of action in equity. 

U.S.—Gliwa V. U. S. Steel Corpora¬ 
tion, C.C.A.Pa., 98 P.2d 113, cer¬ 
tiorari denied 59 S.Ct. 251, 305 U.S. 
656, 83 L.Ed. 424—City of Orlando 

V. Murphy, C.C,A.Fla., 77 F.2d 702 
—^Kansas City Southern Ry. Co. v. 
Cornish, C.C.A.Okl., 65 F.2d 671. 

Brady v. Falgout, D.C.La, 42 F. 
Supp. 532. 

92. U.S,—Sutherland Paper Co. v. 
Grant Paper Box Co., D.C.Pa., 7 F. 
R.D. 357. 

Allegation of negative 

In some instances plaintiff must al¬ 
lege a negative in order to state a 
claim or cause of action. 

U.S.—Ohlinger v. U. S., C.A.Idaho, 
219 F.2d 310. 

Trainer v. U. S., D.C.Pa., 145 F. 
Supp. 786. 

93. U.S.—Schenley Distillers, Inc. v. 

U. S., DC.Pa., 153 F.Supp. 898, af¬ 
firmed, C.A., 255 F.2d 334, certio¬ 
rari denied 79 S.Ct. 67, 368 U.S. 
835, 3 L.Bd.2d 72—^Fleming v. 

Dlerks Lumber & Coal Co., D.C. 
Ark., 39 F.Supp. 237. 

Rivoll Operating Corp. v. Loew*s 
Inc., D.C.N.Y., 7 F.R.D. 219. 

94. U.S.—^Broughton v. Atlantic Co., 

D. C.Ga., 47 F.Supp. 860—^Harbot v. 
Pennsylvania R. Co., D.C.N.Y., 44 
F.Supp. 319—Fleming v. Dierks 
Lumber & Coal Co., D.C.Ark., 39 F. 
Supp. 237—Loughman v. Pitz, D.C. 
N.Y., 29 F.Supp. 882, 
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Cole V. Riss & Co., D.C.Mo., 16 F. 
RD. 116—^Pacific Fire Ins. Co. v. 
Dunmire, DC.Pa., 13 F.R.D. 93— 
Arthur A. Aranson, Inc. v. Ing- 
Rich Metal Products Co., D.C.Pa., 
12 F.R.D. 528—^U. S. Guarantee Co. 
V. Mountaineer Engineering Co., D. 

C. Pa, 12 P.R.D. 520—Trebuhs Real¬ 
ty Co V. News Syndicate Co., D.C. 
N.Y., 12 F.R.D. 110—American Ship 
Bldg. Co. V. Kirk, D.C Pa., 11 F.R. 

D. 366—Atkinson v. Thompson, D. 

C. Mo., 10 F.RD. 258—^Armstrong 
Cork Co. V. Patterson-Sargent Co., 

D. C Ohio, 8 F.R.D. 215—Bowles v. 
Deep Vein Connellsville Coke Co., 
Brier Hill, Pa., D.C.Pa., 6 F.R.D. 
140. 

D C.—Nicol V. National Sav. & Trust 
Co., 250 P.2d 36, 102 U.SAppD.C. 
68, certiorari denied 78 S.Ct. 1155, 
357 U.S. 909, 2 L.Ed.2d 1159, re¬ 
hearing denied 79 S Ct. 15, 358 U.S. 
869, 3 D.Ed.2d 93—Laughlin v. Gar¬ 
nett, APP.D.C., 138 F.2d 931, 78 U. 
S.App.D.C. 194, certiorari denied 64 
S.Ct. 1055, 322 U.S. 738, 88 L.Ed. 
1572. 

Complaints held not too vague, indef¬ 
inite, or ambignons 
U.S.—U. S. V. St. Regis Paper Co., 
D.C.N.Y., 106 F.Supp. 286—Ripper- 
ger V. Allyn, D.C.N.Y., 37 F.Supp. 
369. 

De Stubner v. United Carbon Co., 
D.aW.Va., 4 P.R.D. 483. 

XTnder former Equity Buies bill in 
equity was required to be sufficiently 
specific to show claim made. 

U.S.—Midwest Mfg. Co. v. Staynew 
Filter Corporation, D.C.N.Y., 12 F. 
Supp. 876. 

95. U.S.—Cole V. Riss & Co., D.C. 
Mo., 16 F.R.D. 116. 

96. U.S.—Carl Gutmann & Co. v. 
Rohrer Knitting Mills, D.C.Pa., 86 
F.Supp. 506. 

Allegations not clearly impertinent, 
scandalous, immaterial, or redun¬ 
dant 

U.S.—^Pritchard v. Liggett & Myers 
Tobacco Co., D.C.Pa., 134 F.Supp. 
829. 

Allegations not relevant 
U.S.—^Kraft V. R. H. Macy & Co., D. 
CJ^.Y., 3 F.R.D. 64. 

97. U.S.—^Baird v. Dassau, D.C.N.Y., 
1 F.R.D. 276. 

trnder former Equity Buies 
U.S.—^Martin v. Brown, D.C.C 0 I 0 ., 282 
F. 717, reversed on other grounds, 
C.CA.., 294 F. 436. 
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consist of statements of fact rather than mere con¬ 
clusions of laWj^S it has been stated that the Rules 
<10 not condemn conclusions of law but encourage 
them as at times the clearest and simplest way of 
stating a claim for relief,and that it may suffice 


to plead conclusions whether of fact or law pro¬ 
vided the complaint is sufficiently definite as to give 
fair notice to the opposite party of the precise na¬ 
ture of the claim.i 

It must be noted that the Federal Rules have sub- 


98. U S.—^Everlasting Development 
Corp. V. Sol Luis Descartes, C.A, 
Puerto Rico, 192 F.2d 1, certiorari 
denied 72 S.Ct. 626, 343 U.S. 954, 96 
L.Ed. 709. 

Beed v. Swift & Co., D.C.Mo., 113 
F.Supp. 102—iloffett V. Commerce 
Trust Co., D.C.3IO., 87 F.Supp. 438, 
affirmed, C.A., 187 F.2d 242, cer¬ 
tiorari denied 72 S Ct. 32, 342 U.S. 
818, 96 L.Ed. 618, rehearing denied 
72 S.Ct. 163, 342 U.S. 879, 96 L.Ed, 
661, rehearing denied 72 S.Ct. 1070, 
343 U.S. 989, 96 L.Ed. 1375—Lock- 
wood V. Hercules Powder Co., D. 

C. Mo., 78 F.Supp. 716, appeal dis¬ 
missed, C.A., 172 P.2d 775—^Zim¬ 
merman V. National Dairy Products 
Corporation, D.C N.T., 30 F.Supp. 
438. 

Federal Shoe, Inc. v. United Shoe 
Machinery Corp., D.C.Mass, 19 F.R. 

D. 209—Tate v. Shober, D.C.Pa., 1 
F.B.D. 632. 

Mere assertions, conclusions, and 
suppositions may not be substituted 
for facts in asserting a cause of ac¬ 
tion. 

U.S —In re Duluth, S. S. & A. Ry. Co., 
D.C.Minn., 58 F.Supp. 733. 

Complaint setting forth hazy mass 
of conclusions without any state¬ 
ments of facts on which relief Is 
sought does not comply with Federal 
Rule requiring short and plain state¬ 
ment of claim. 

U.S.—Toomey v. Wickwire Spencer 
Steel Co, D.CN.T., 3 F.R.D. 243. 

Allegations held objectionable as le¬ 
gal conclusion 

(1) Allegation that plaintiff had 
exhausted each and every adminis¬ 
trative remedy provided by law. 

U S.—Barreiro v. Brownell, C,A.Cal., 
215 F.2d 585, certiorari denied 75 S. 
Ct. 207, 348 U.S. 887, 99 LEd. 697. 

(2) Mere characterization of con¬ 
duct as unlawful. 

U.S.—Tate v. City of Eufaula, Ala., 
D.aAla., 165 F.Supp. 303. 

(3) Allegations that administra¬ 
tive agency in reaching conclusion 
acted arbitrarily and capriciously. 
U.S.—Siegel V. U. S., D.C.N.T., 87 P. 

Supp. 555. 

(4) Allegation that defendants had 
denied plaintiffs* rights and privi¬ 
leges as nationals. 

U.S.—Clark v. Inouye, C.A.Cal., 176 
F.2d 740. 

(6) Allegation that plaintiffs were 
precluded by state rule of evidence 
from proving alleged true last will. 
U.S.—^McGregor v. McGregor, C-A. 
Colo., 201 F.2d 528. 


(6) Allegation that instrument was 
an “agreement.** 

U.S.—Ott V. Home Sav. and Loan 
Ass’n, C.A.Cal., 265 F.2d 643. 

(7) Other allegations. 

U.S.—^Anderson v. Seeman, C.A.Tex., 
252 P.2d 321, certiorari denied 79 

S. Ct. 32. 358 U.S. 820, 3 LEd.2d 61 
■—Ogden River Water Users* Ass’n 
V. Weber Basin Water Conserv¬ 
ancy, C.A.Utah, 238 P 2d 936—Sav¬ 
age V. Iowa Development Co., C.A. 
Mmn., 226 F.2d 936—Federal Pub¬ 
lic Housing Authority v. Mobile 
Housing Bd., C.C.A.Ala., 164 F.2d 
146. 

United Grocers Co. v. San-Sea 
Foods, Inc., D.CN.T., 150 F.Supp. 
267—^National Nut Co. of Cal. v. 
Kelling Nut Co.. D.C.Ill., 61 F.Supp. 
76—^Lackey v. Clckery, D.C.Mo., 67 
F.Supp. 791. 

Mullins v. De Soto Securities Co., 
D.C.La., 3 F.R.D. 271. 

D.C.—Dayton v. Gillilland, C.A., 242 
F.2d 227, 100 U.S.App D.C. 75, cer¬ 
tiorari denied 78 S.Ct. 13, 355 U.S. 
813, 2 L Ed.2d 31. 

Allegations held not objectionable as 
mere conclusion 

(1) Allegation that defendant un¬ 
ion was subject to Labor Manage¬ 
ment Relations Act and was a labor 
organization within meaning of the 
act. 

U.S.—^Le Baron v. Kern County Farm 
Labor Union, D.C.Cal., 80 F.Supp. 
161. 

I (2) Allegation that defendant was 
common carrier. 

U.S.—Plying Tiger Line v. Atchison, 

T. & S. F. Ry. Co., D.C.CaL, 75 P. 
Supp. 188. 

(3) Allegations that substantial 
amount of products used in employ¬ 
er’s business were transported in In¬ 
terstate commerce to employer's 
plant and that substantial amount of 
products manufactured by employer 
were sold for delivery in Interstate 
commerce. 

U.S.—National Labor Relations 
Board v. Botany Worsted Mills, C. 
C.A.3, 133 P.2d 876, certiorari de¬ 
nied Botany Worsted Mills v. Na¬ 
tional Labor Relations Board, 63 
S.Ct. 1164, two cases, 319 U.S. 761, 
87 L.Ed. 1705. 

(4) Other allegations. 

U.S.—^Mount V. Grand Intern. Broth, 
of Locomotive Engineers, C.A. 
Tenn., 226 P.2d 604, certiorari de¬ 
nied 76 S.Ct. 436, 350 U.S. 967, 100 
L.Ed. 839. 

Bowles V. Ormesher Bros., D.C. 
Neb., 65 F.Supp. 791—Loughman v. 

372 


Pitz, D.CN.T., 29 F.Supp. 883— 
Macleod v. Cohen-Erichs Corpora¬ 
tion, D.C.N.T., 28 F.Supp. 103. 
Treated as surplusage or ignored 

(1) Objectionable conclusions of 
law may be treated as surplusage. 
U.S.—Simmonds Aerocessories, Lim¬ 
ited V. Elastic Stop Nut Corp. of 
America. D.C.N.J., 168 F.Supp. 277. 

(2) So, for purpose of determin¬ 
ing whether plaintiff has stated 
claim, conclusions of law may be ex¬ 
cluded from consideration. 

U.S.—Ogden River Water Users* 
Ass’n v. Weber Basin Water Con¬ 
servancy, C.A.Utah, 238 F.2d 936— 
Vollva V. Bennett, C.A.Fla., 201 P. 
2d 434. 

Provisional Government of 
French Republic v. Cabot, D.C.N. 
T., 69 F.Supp. 855, reversed on oth¬ 
er grounds, C.C.A., Bowles v. Cabot, 
163 P.2d 258. 

(3) Allegation in complaint that 
union violated collective bargaining 
contract in taking discharge of em¬ 
ployee to arbitration was a conclu¬ 
sion on part of pleader which court 
was not required to accept if in con¬ 
flict with facts stated in complaint. 
U.S.—^Mengel Co. v. Nashville Paper 

Products and Specialty Workers 
Union, No. 613, C.A.Tenn., 221 F.2d 
644. 

Under former Equity Buies, Rule 
26, ultimate facts, and not conclu¬ 
sions of law, were required to be 
stated 

U.S.—^Universal Oil Products Go. v. 
Skelly Oil Co., D.C.Del., 12 F.2d 271. 

Loughran v. Quaker City Choco¬ 
late & Confectionery Co., D.C.Pa., 
281 F. 186. 

99- U.S.—^Pritchard v. Liggett & 
Myers Tobacco Co., D.C.Pa., 134 F. 
Supp. 829. 

1. U.S.—EMails V. Kansas City Pub¬ 
lic Service Co.. D.C.Mo., 61 F Supp. 
562. 

Beasonable use of conclusions of 
fact is not outlawed, if the entire 
complaint, including the conclusions, 
Is sufficient to state a claim on which 
the pleader is entitled to relief and 
at the same time put defendant on 
notice of the precise nature of the 
claim. 

U.S.—Cox V. Kroger Co., D.C.I11., 9 F. 
R.D. 78. 

Even though complaint is filled 
with conclusions, it may nevertheless 
be sufficient. 

U.S.—^Ferrara v. Interstate Transit 
Lines. D.C.Mo.. 5 F.RJD. 64. 
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«tituted the word ''claim” for the traditional phrase 
""cause of action The word "ciaim” has a some¬ 
what broader connotation than "cause of action,”3 
and is used to denote the aggregate of operative 
facts which give rise to a right enforceable in the 
courts.** There is no specific requirement in the 
Federal Rules that the complaint state a cause of 
action or facts sufficient to constitute a cause of 
action,5 and, although there is language in a few 


cases lending support to a contrary view,® it is not 
essential that the complaint do soj except in the 
sense that it must show that the pleader is entitled 
to relief.® 

In testing the sufficiency of a complaint to allege 
a claim on which relief may be granted, the com¬ 
plaint must be construed as a whole,^ and it will be 
appraised most liberally in favor of plaintiff.^® As 


2. U.S.—Original Ballet Russe v. 
Ballet Theatre, C.C.A.N.T., 133 F.2d 
187. 

U. S. V. Iroquois Apartments, 
Inc , D C.N Y., 21 F.R.D. 151. 

XAtent of rules 

The Federal Rules of Civil Proce¬ 
dure, using the words “claim" or 
“claim for relier’ in place of the 
term “cause of action,” manifest in¬ 
tent to avoid the former concept of 
•“cause of action” and to refer to the 
specihed conduct of defendant on 
which plaintiff tries to enforce his 
■claim. 

.U.S —Giesy v. American Nat. Bank 
of Portland, D C.Or., 31 F.Supp. 624 
—^White V. Holland Furnace Co., 
DC.Ohlo, 31 F.Supp. 32. 

Alaska.—^Wilson v. Eberle, 15 Alaska 
260. 

3. U.S.—Dery v. Wyer, C.A.N.T., 265 
F.2d 804. 

4. U.S —^Dery v. Wyer, supra—Orig¬ 
inal Ballet Russe v. Ballet Theatre, 
CCA.N.T., 133 F.2d 187. 

U. S. V. Iroquois Apartments, 
Inc., D.C.N.Y., 21 F.R.D. 151—Blrn- 
baum V. Birrell, D.C.N.T., 9 F.R.D. 
72. 

“Transaction” or “occurrence” Is 
•subject matter of a claim rather than 
'the legal rights arising therefrom, 
and additions to, or subtraction from, 
ithe central core of fact do not change 
substantial Identity. 

U.S.—Dery v. Wyer, CA..N.T., 265 F. 
2d 804—Clark v. Taylor, C.C.AN. 
Y., 163 F.2d 940. 

6. U.S.—^Asher v. Ruppa, C.CA..Wis., 
173 F 2d 10—^Dioguardi v. Burn¬ 
ing, C.C.A.N.Y., 139 F,2d 774. 

Mil-Hall Textile Co. v. Dun & 
Bradstreet, Inc., D.C.N.Y.. 160 F. 
Supp. 778-^arcia v. Hilton Hotels 
Intern., D.C.Puerto Rico, 97 F.Supp. 
6—Brooks v. Pennsylvania R. Co., 
D.C.N.Y., 91 F.Supp. 101—Camrel 
#Co. v. Skouras Theatres Corpora- 
Ttion, D.C.N.J., 67 F.Supp. 811. 

Rudolph Wurlitzer Co. v. Atol, 
'D.C.Minn., 12 F.R.D. 173—Calabrese 
^v. Chiumento, D.C.N,J., 3 F.R.D. 
436. 

jPiscussion on need for amendment of 
Rule 8 (a) (2) so as to require that 
statement contain facts constitut¬ 
ing a cause of action see 13 F.R. 
D. 263. 

tiS. U.3.—^Pelelas v. Caterpillar Trac¬ 


tor Co., DC Ill., 30 F.Supp. 173, af¬ 
firmed, C.C.A, 113 F2d 629, certio¬ 
rari denied 61 S.Ct. 138, 311 U.S. 
700, 85 L.Ed. 454. 

Facts appropriate to enforceable 
cause of action 

Facts alleged in complaint must 
still show an allegation of facts con¬ 
sistent with or appropriate to some 
enforceable cause of action. 

U.S.—William Whitman Co. v Uni¬ 
versal Oil Products Co., D.C.Del., 
125 F.Supp. 137. 

SujQQLolent allegations to determine 
whether cause of action stated 
“No'W’here in the rules is it sug¬ 
gested that a complaint should not 
contain a sufficient allegation of fact 
to enable the court to determine 
whether a cause of action is stated.” 
U.S.—^U. S. v. Griffith Amusement Co., 
D.COkl., 1 F.R.D. 229, 231. 
Elimination of requirement of state- 
mant of nltimate facts 
The omission from Federal Rule 8 
of the requirement, contained in 
Equity Rule 25, that pleader shall 
state the ultimate facts on -which 
he relies for relief eliminates the 
necessity of alleging details but does 
not dispense with the necessity of 
averring facts essential to the state¬ 
ment of a cause of action. 

U.S—^Porter v. Shoemaker, D.C.Pa., 
6 F.R.D, 438. 

Complaint held not to state cause of 
action 

(1) Cases decided after adoption of 
Federal Rules. 

U.S.—Harbot v. Pennsylvania R. Co, 
D.CN.Y., 44 F.Supp. 319—Johnson 
V. Beneficial Loan Soc., D.C.Del., 34 
F.Supp. 392. 

D.C—Laughlin v. Garnett, 138 F.2d 
931, 78 U.S.App.D,C. 194, certiorari 
denied 64 S.Ct. 1056, 322 U.S. 738. 
88 L.Ed. 1572. 

(2) Cases decided prior to adoption 
of Federal Rules. 

U.S.—^American Surety Co. of New 
York v. Siebrecht, D.C.N.Y., 10 F. 
Supp. 306. 

7. U.S.—^Asher v. Ruppa, CA-Wis, 
173 F.2d 10. 

District 65, Distributive Process¬ 
ing and Oflace Workers Union of 
N. Y. and N. J. v. McKague, D.C. 
Pa., 115 F.Supp. 227, appeal dis¬ 
missed, CJL, 216 P,2d 163—Comp¬ 
ton V. Union Supply Co., D.C.Pa., 
110 F.Supp. 8—^Hirshhorn v. Mine 
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Safety Appliances Co., D.C.Pa, 101 
F.Supp. 549, affirmed. C.A, 193 F. 
2d 489—Shapiro v. Royal Indem. 
Co , D.C.Pa., 100 F Supp 801—Gar¬ 
cia V. Hilton Hotels Intern., D C. 
Puerto Rico, 97 F.Supp. 6—Ivancik 
V. Wright Aeronautical Corp., D.C. 
N.J., 68 F.Supp. 270. 

Owens Generator Co. v. H. J. 
Heinz Co., D.C.Cal., 23 F.R.D. 121 
—Swenson v. Suhl, D.C.Neb., 19 F. 
RD. 617—^U. S. Guarantee Co. v. 
Mountaineer Engineering Co, D.C. 
Pa., 12 F.R.D. 520—Smedley v. Guy 
F. Atkinson Co., D C.Neb., 12 F.R. 
D. 355—Moore v. Erie County Agr. 
Soc., D.C.N.Y., 12 F.R.D. 6—John¬ 
son V. Fredrick, D.C Neb., 9 F.R.D. 
616—Smith v. Cushman Motor 
Works. D.C.Neb.. 8 F.R.D. 221— 
F. E. Myers & Bros. Co. v. Goulds 
Pumps, D.C.N.Y., 5 P.R.D. 132— 
Ferrara v. Interstate Transit Lines, 
D.C.Mo., 5 F.R.D. 64—Bach v. Quig- 
an, DC.N.Y., 5 F.R.D. 34. 

8. US.—Eli E. Albert. Inc. v. Dun 
& Bradstreet, D C.N.Y., 91 F.Supp. 
283. 

U. S. V. Schefrin, D.C.N.J., 14 F. 

R. D. 462. 

Eegal right and violation. 

“Under the federal rules, a com¬ 
plaint must show that the plaintiff 
‘is entitled to relief*. ... To 
be entitled to relief in a court of law, 
the plaintiff must plead a legal right 
and its violation,—which is what has 
always been denominated as a ‘cause 
of action'.” 

U.S.—Sidebotham v. Robison, C.A. 
Cal., 216 F.2d 816. 

9. U.S.—Babb v. Paul Revere Life 
Ins. Co. of Worcester, Mass., D.C. 

S. C., 102 F.Supp. 247. 

Words used in one part of com¬ 
plaint may not be separated from 
the context and considered without 
reference to the complaint as a 
whole, or made to draw from them 
an inference favorable to defend¬ 
ant’s theory which is opposed to the 
one to be deduced from a reading of 
the whole complaint, and one which 
the pleader evidently had in mind in 
framing it. 

U.S.—^Babb v. Paul Revere Life Ins. 
Co., Worcester, Mass., D.C.S.C., 102 
F.Supp. 247. 

10. U.S.—Baton v. Bibb, CAuIlL, 217 
F.2d 446, certiorari denied 76 S.Ct. 
199, 350 U.S. 915, 100 L.Ed. 802. 
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a general rule, the facts alleged therein must be tak¬ 
en as true.^i A complaint must be held sufficient 
if, on any view of the allegations,or on the view 
most favorable to plaintiff, and with every intend¬ 
ment resolved in his favor,^3 it states facts suf¬ 
ficient to constitute a valid claim or to entitle 


the plaintiff to relief^^ of any kind,i6 either legal 
or equitable.i'^ 

A complaint may be sufficient even though it is 
very meager,although subsequent proper plead¬ 
ings may force a fuller statement.^® 


Miller V. Shell Oil Co., D.C.N.T., 
161 F.Supp. 373—Farhenfabriken 
Bayer, A.G. v. Sterling- Drug, Inc., 
D.C.NJ, 153 F.Supp. 589—Morgan 
V. Null, DC.N.Y, 117 F.Supp. 11. 

Fedorchak v. Montgomery Ward, 
D.C.Pa., IS PR.D, 1, 

Bale applicable to complaint drawn 
by lasrman 

U.S.—Brooks v. IT. S., D.C.N.T., 152 
F.Supp. 535—Copley v. Sweet, B.C. 
Mich., 133 F.Supp. 502, Eiffirmed, C. 
A., 234 F.2d 660, certiorari denied 
77 S.Ct. 138, 352 U.S. 887, 1 L.Bd. 
2d 91. 

Howell V. Gray. D.C.Neb., 9 F.H. 
D. 544, motion denied 10 F.H.D. 268. 

State role not binding 
Where injury resulting in death 
occurred in Florida and district court 
was sitting in that state in death ac¬ 
tion, even though the local substan¬ 
tive law governed, the court in de¬ 
termining whether the complaint 
stated a cause of action was not 
bound by Florida rule that pleadings 
should be construed most strongly 
against the pleader. 

U.S.—^Hannah v. Gulf Power Co., C. 
C.A.Fla., 128 F.2d 930. 

Only where it appears to a cer¬ 
tainty that plaintiff is not entitled to 
relief will it be regarded as insuffi¬ 
cient. 

U.S.—Continental Collieries v. Sho- 
ber, C.C.A.Pa., 130 P.2d 631. 

Sanity pleading requires that ev¬ 
ery fact necessary to entitle plaintiff 
to relief should be clearly and specif¬ 
ically stated in the bill, and all in¬ 
tendments are to be construed 
against pleader. 

U.S.—^Brady v. Falgout, D.C.La., 42 F. 
Supp. 532. 

11. U.S.—^Hydrocarbon Production 

Co. V. Valley Acres Water Dist., C. 
A.Tex., 204 P.2d 212, certiorari de¬ 
nied 74 S.Ct. 44, 346 U.S. 825, 98 L. 
Ed. 350. 

Well-pleaded allegations taken as ad¬ 
mitted 

In considering whether complaint 
stated prima facie case, all well- 
pleaded allegations of complaint 
would be taken as admitted. 

U.S.—W. A. Mack, Inc. v. General 
Motors Corp., CAl.I 11., 260 F.2d 886. 

Averments in conflict with statutes 
Averments of complaint cannot be 
treated as verities, even If true, if In 
conflict with statutes. 

U.S.—Gallaher & Speck, Inc. v. Ford 
Motor Co., CA.H1., 226 F.2d 728. 


12. U.S.—City of Daytona Beach v. 
Gannett Fleming Corddry & Car¬ 
penter, Inc., C.A.Fla., 253 F.2d 771. 

R. O. Stenzel & Co. v. Depart¬ 
ment Store Package, etc., Local 
Union No. 955, D.C.Mo., 11 F.R.D. 
362. 

13. U.S.—Thomas v. Atlantic Coast 
Line R. Co., C.A.Fla., 201 F.2d 167 
—Stanaland v. Atlantic Coast Line 
R. Co., C.A.Ga., 192 F.2d 432—Gar- 
butt V. Blandlng Mines Co., C.C.A. 
Utah. 141 P.2d 679. 

14 . U.S.—Thomas v. Atlantic Coast 
Line R. Co.. G.A.Pla. 201 P.2d 167 
—Stanaland v. Atlantic Coast Line 
R. Co., CA.Ga., 192 F.2d 432— 
Garbutt v. Blanding Mines Co., C. 

C. A.Utah, 141 F.2d 679. 

U. S. V. Stull, D.C.Conn., 105 F. 
Supp. 568, affirmed, C.A., 200 F.2d 
413. 

Whether claim wholly frivolous 
The test as to the sufficiency of a 
complaint is whether it states a 
claim which is wholly frivolous. 

U.S.—Radovich v. National Football 
League, Cal., 77 S.Ct. 390, 352 U.S. 
445, 1 L.Ed.2d 456, rehearing denied 
77 set. 716, 363 U.S. 931, 1 L.Ed. 
2d 724. 

15. U.S.—City of Daytona Beach v. 
Gannett Fleming Corddry & Car¬ 
penter, Inc., C.A.Fla., 263 F.2d 771 
—Lewis V. Quality Coal Coj*P., C. 
A.Ind, 243 F.2d 769, certiorari de¬ 
nied 78 S.Ct. 149, 356 U.S. 882, 2 L. 
Ed.2d 113—^Kaydan v. New York 
Life Ins. Co., C.CA.I11., 110 F.2d 
998. 

Hirshhorn v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 101 F.Supp. 649, 
affirmed, C.A., 193 F.2d 489—Eli E. 
Albert, Inc. v. Dun & Bradstreet, 

D. C.N.Y., 91 F.Supp. 283—Meredith 
v. John Deere Plow Co. of Moline, 
D.C.Iowa, 89 F.Supp. 787, affirmed, 
C.A., 185 F.2d 481, certiorari denied 
71 S.Ct. 856, 341 U.S. 936, 96 L.Ed. 
1364—^News, Inc. v. Buescher, D.C. 
Ill., 81 F.Supp. 741—Vernon Lum¬ 
ber Corp. V. Harcen Const. Co., D. 

C. N.Y., 60 F.Supp. 665. 

Re V. Fullop, D.C.I11., 22 F.R.D. 
62—Cole V. Hiss & Co., D.C.Mo., 16 
F.R.D. 116—U. S. V. Schefrin. D.C. 
N.J., 14 F.R.D. 462—Arthur A. 

Aranson, Inc. v. Ing-Rich Metal 
Products Co„ D.C.Pa., 12 F.R.D. 628 
—^Moore v. Brie County Agr. Soc., 

D. C.N.Y., 12 F.B.D. 6—^American 
Ship Bldg. Co. V. Kirk, D.C.Pa., 11 
F.RD. 366—^R. O. Stenzel & Co. v. 
Department Store Package, etc., 
Local Union No. 956, D.C.Mo,, 11 F. 
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R.D. 362—^Atkinson v. Thompson^ 
D.C.MO.. 10 F.R.D. 258—U. S v. 
Potolskl, D.C.N.Y., 10 F.R.D. 235— 
Johnson v. Fredrick, D.C.Neb., 9 F. 
R.D. 616—^Howell v. Gray, D C. 
Neb., 9 F.R.D. 544, motion denied' 
10 F.R.D. 268—Mills v. United 
Ass’n of Journeymen & Apprentices 
of Plumbing & Pipe Fitting Indus¬ 
try of U. S. & Canada, D.C.Mo., 3 
F.R.D. 300—Metropolis Bending Co. 
V. Brandwen, D.C.Pa., 8 F.R.D. 296 
—^Farmers Elevator Service Co. v. 
Hogan, D.C.MO., 8 F.RD. 230— 
Smith V. Cushman Motor Works, D. 

C. Neb., 8 F.RD. 221—Van Kirk v. 
Campbell, D.C.N.Y., 7 F.RD. 231 
—^Lincoln v. Herr, D.C.Pa., 6 F. 
R.D. 209—Bach v. Quigan, D.C.N. 
Y., 6 P.RD. 34. 

D.C—Smith v. Dulles, 236 F.2d 739, 
99 U.S.App.D.C. 6, certiorari denied 
77 S.Ct. 329, 352 U.S. 956, 1 L.Ed. 
2d 244. 

It is suffleieut, ajid Indeed all that 
is permissible, if the complaint con¬ 
cisely states facts on which relief 
can be granted on any legally sus¬ 
tainable basis. 

U.S.—New Home Appliance Center, 
Inc. V. Thompson, C.A.C 0 I 0 ., 260* 
P.2d 881. 

Possibility of establishing case 
If it Is conceivable that under the 
allegations of complaint plaintiff can, 
on trial, establish a case which 
would entitle him to relief prayed 
for, a motion to dismiss for insuffi¬ 
ciency of statement should not be 
granted. 

U.S.—Sparks v. England, C.C.A.M 0 ., 
113 P.2d 679. 

16- U.S.—^Hawkeye Cas. Co. v. Rose, 

D. C.MO., 8 P.RD. 686. 

D.C.—Kelser v. Walsh, 118 P.2d 13, 
73 App-D.C. 167. 

17. Where complaint is insufficient 
to invoke equitable relief, court must 
also determine whether or not a suit 
at law can properly be drawn from- 
complaint. 

U.S.—^Yellow Cab Co. v. Price, D.C. 
Ill., 60 F.Supp. 730. 

18. U.S.—^Johnson v. Johnson & Co., 
D.C.Ga., 2 P.R.D. 291—^Rambo v. 
U. S., D.C.Ga., 2 F.RD. 200. 
Petition may be at flrst skeletal 

in form, the details to be worked out 
and Inserted as soon as information 
has been acquired through deposi¬ 
tion. 

U.S.—^Encyclopaedia Britannlca v. 
Nlland, D.C.M 0 ., 1 P.R.D. 646. 


19. U.S.—Johnson v. Johnson & Co., 
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Particularization, While it has been stated that 
plaintiff is entitled to state his claims in detail if he 
chooses,20 particularized statement is not required ,21 
•or generally permissible ,22 except as the claim or 
cause involves special matters,23 such as fraud or 
imistake,24 as to which Rule 9 may require particu¬ 


larity. The statement of claim may be couched in 
general terms, especially where the generality of 
pleading arises from the use of statutory language.25 
Only a generalized summary of the facts that affords 
fair notice,26 or from which the defendant may form 


D.C.Ga, 2 F.R.D. 291—^Rambo v. 
XT. S., D.C.Ga.. 2 F.R.D. 200. 

'20. U.S.—Ring v. Spina, C.C.A.N.T., 
148 F2d 647, 160 A.L..R. 371. 
Extensively as party wishes 

The Federal Rules permit a party 
to state his case as extensively as 
he wishes. 

D C.—Grim v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 715. 

jai. U.S.—John B. Kelly, Inc., v. Le¬ 
high Nav. Coal Co.. C.C.A.Pa., 151 
F.2d 743, certiorari denied 66 S Ct. 
530, 327 US. 779, 90 LEd. 1007. 

U. S. V. Koch Bros. Bag Co., D. 

C. Mo., 109 F.Supp. 540. 

Want of detail Is not fatal as long 
-as complaint is not so vague or am¬ 
biguous that a party cannot reason¬ 
ably be reauired to frame a respon- 
■sive pleading. 

U.S.—^Wilson V. Illinois Cent. R. Co., 

D. C.I11., 147 F.Supp. 513. 
Fartlcnlarized Imowledge of facts 

•constituting a cause of action is not 
indispensable, and no rule of law 
freezes further development of the 
case within limits of plaintiff’s 
Jtnowledge when he filed his com¬ 
plaint. 

U.S.—^Bowles V. Pure Oil Co., D.C. 

Pa., 5 F.R.D. 300. 

-Computation of overcharge 

Buyer alleging overcharge need 
-not describe in detail in complaint 
manner in which he arrived at pre- 
‘Oise overcharge alleged, where item 
which was the subject of the sale is 
identified. 

XJ.S.—White V. Biscontini. D.C.Pa., 6 
F.R.D. 584. 

Prior to Federal Buies it was held 
fhat greater detail and certainty of 
pleading could reasonably be required 
•of suitor who delayed prosecuting 
his cause of action than of one who, 
diligently presented it. ! 

XJ.S.—Berthold-Jennings Lumber Co. 
V. St. Louis, I. M. & S. Ry. Co., C C. 
A.Mo., 80 F.2d 32, 102 A,L.R. 688, 
certiorari denied 56 S.Ct. 591, 297 
U.S. 716, 80 L.Ed. 1001. 

.22. U.S.—Shafir v. Wabash R. Co., 
D.C,Mo., 7 F.R.D. 467. 

Only generalized statement of facts 
"from which defendant may form a re- 
-sponslve pleadmg is permissible, and 
if a bona fide eomplalnt is filed that 
•charges every element necessary to 
recover, summary dismissal for fail¬ 
ure to set out evidential facts Is sel- 
•dom justified. 

U.S.—^Ne.w Home Appliance Center, 


Inc. V. Thompson, C.A.C 0 I 0 ., 250 F. 
2d 881. 

23. Time and place 

(1) Under Rule 9 (f) for the pur¬ 
pose of testing the sufficiency of a 
pleading, averments of time and place 
are material and are to be consider¬ 
ed like all other averments of mate¬ 
rial matter. 

U.S.—Cook v. Kuljian Corp., D.C.Pa, 
137 F.Supp. 833. 

Bleecker v. Drury, D.C.N.Y., 3 
F.R.D. 325. 

(2) So, where the locus of conduct 
alleged to be tortious is not pleaded, 
a complaint fails to state a claim on 
which relief can be granted, because 
it is impossible to determine wheth¬ 
er the law of that place makes such 
conduct actionable. 

U.S.—Cook V. Kuljian Corp., supra. 

(3) In view of Rule 9 (f) the dates 
of the expenditure of moneys claimed 
to be recoverable from defendant or 
of a doing of work for the cost of 
which defendant is charged to be lia¬ 
ble must be furnished in plaintiffs 
pleading. 

U.S.—^Miller Co. v. Hyman, D.C.Pa., 
28 F.Supp. 312. 

(4) Paragraphs of complaint, spe¬ 
cifying nature of defendants' alleged 
misconduct, but not period of time 
during which it was committed, have 
been held defective as not sufficiently 
definite. 

U.S—Loughman v. Pitz, D.C.N.T., 29 
FSupp. 882. 

24. U S.—Connor v. Real Title Corp., 
C.C.A.Va., 165 F.2d 291. 

Stanfa v. Bynum, D.C.La., 37 F. 
Supp. 962—^Zimmerman v. Nation¬ 
al Dairy Products Corporation, D. 

C. N.Y., 30 F.Supp. 438. 

Mutual Life Ins. Co. of N. Y. v. 
Simon, D.C.N.Y., 15 F.R.D. 336-- 
Loew’s Inc, v. Makmson, D.C.Ohio, 
10 F.R.D. 36—Seward v. Hammond, 

D. C.Mass., 8 F.R.D. 457. 

D.C,—^Hoover v. Lacey, D.C., 80 F. 
Supp. 691. 

Snle requiring that averments of 
fraud be made with particularity 
does not require textbook pleading 
of all elements of fraud but requires 
merely that plaintiff set forth facts 
with sufficient particularity to ap¬ 
prise defendant fairly of charges 
against him. 

U.S.—Union Mut. Life Ins. Co. v. Si¬ 
mon, D.C.Pa., 22 F.R.D. 186. 

Fraud sufficiently alleged 
U.S.—Crummer Co. v. Du Pont, C.A., 
223 P.2d 238, certiorari denied 76 
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set. 85, S50 tl.S. 848, 100 LEd 
7oo. 

Etten v. Lovell Mfg. Co., D.C.Pa., 
4 F.R.D. 233. 

Objection to great particularity 
with which fraud was alleged held 
without merit in view of rule re¬ 
ferred to in text. 

U.S.—Israel v. Alexander, D.C.N.Y., 
50 F Supp, 1007. 

25. U.S.—^Iklinkoff v. Steven Jrs., 
Inc., C.A.N.Y., 260 F.2d 588. 

26. U.S.—Sunbeam Corp. v. Payless 
Drug Stores, D.C.Cal, 113 F.Supp. 
31—Securities and Exchange Com¬ 
mission V. Time Trust, Inc., D.C. 
Cal., 28 F.Supp. 34. 

Bank of Nova Scotia v. San Mi- 
gruel, D.C Puerto Rico, 9 FR.D. 171 
—Mahon v. Bennett, D C.Mo., 6 F. 
R.D. 213 

If defendants have notice of action 
which they are to defend, complaint 
is sufficient. 

U.S.—Re V. Fullop, D.C.I11., 22 F.R.D. 
52. 

Facts apprising of nature of claim 

(1) It IS necessary only to allege 
sufficient facts to apprise the oppos¬ 
ing party of the nature of the claim 
which will be proved. 

U.S —U. S. v. Wagner Milk Products, 
D.C.Ill., 61 F.Supp. 636—Van Dyke 
V. Broadhurst, D.C.Pa., 28 F.Supp. 
737. 

(2) A short statement which mere¬ 
ly gives notice of nature of claim is 
a sufficient compliance with the 
Rules. 

U.S.—Continental Collieries v. Sho- 
ber, C.C.A.Pa. 130 F.2d 631. 

Paramount Film Distributing 
Corp. V. Jaffurs, D.C.Pa., 11 P.R.D. 
437—American Ship Bldg, Co. v. 
Kirk, D.C.Pa., 11 F.R.D. 366—U. S. 
V. Kornfeld, D.C.Pa., 9 P.R.D. 675 
—^Mills V. United Ass’n of Journey¬ 
men & Apprentices of Plumbing & 
Pipe Pitting Industry of U. S. & 
Canada, D.C.Mo., 8 P.R.D. 300— 
Baker v. Rose, D.C.Pa., 8 F.R.D. 193 
—Lincoln v. Herr, D.C.Pa., 6 P.R.D. 
209—^Roberts v. Plttsburgh-Des 
Moines Co., D.C.Pa., 6 P.R.D. 25. 

(3) Complaint which was suffi¬ 
cient to enable defendants to know 
with what they were charged and to 
enable them to admit or deny the 
charge and which adequately and 
concisely notified defendants of cir¬ 
cumstances out of which complaint 
arose sufficiently complied with Rule 
pertaining to complaints. 

U.S.—Bowles V. Brookside Distilling 
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a responsive pleading,27 is necessary. Stated differ¬ 
ently, a complaint is sufHcient if it gives the opposing 
party fair notice of the claim, the basis on which 
it is founded, and a general indication of the type 
of litigation involved.^s 

Ultimate facts. It has been stated that it is only 
necessary that the complaint set forth the ultimate 
facts,29 and that it is unnecessary and improper to 
plead evidentiary facts.90 However, it has been 
held that Rule 8 relieves the pleader from distin¬ 


guishing in advance between evidentiary and ulti¬ 
mate facts,2l but still requires, in a practical and 
sensible way, that the pleader set out sufficient fac¬ 
tual matter to outline the elements of his cause of 
action or claim, proof of which is essential to his- 
recovery,92 although the complaint need not set 
forth every fact essential to plaintiffs right of re¬ 
covery,93 and is not rendered insufficient by the 
omission of the ultimate facts.94 Still, it is not 
enough to indicate merely that plaintiff has a griev- 


Products Corp., D.C.Pa., 4 F.R.D. 
294. 

27. U S.—Home Appliance Cen¬ 
ter, Inc. V. Thompson, C.A.C 0 I 0 ., 
250 F.2d 8S1. 

Pacific Fire Ins. Co. v. Dun- 
mire, D.C.Pa., 13 F.R.D. 93. 

28. U.S.—Re V. Fullop, D.C.Ill., 22 
PR.D. 62—Gallimore v. Dye, D.C. 
Ill., 21 F.R.D. 283. 

29. U.S.—Hirshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 54 F.Supp. 
588. 

Bowles V. D. Loveman & Son, D. 
C.Ohio, 7 F.R.D. 174—^Porter v. 
Shoemaker, D.C.Pa., 6 F.R.D 438— 
Etten V. Lovell Mfg. Co., D.C.Pa., 
4 F.R.D. 283. 

Only ultimate facts must he plead* 
ed in a complaint. 

U.S.—Walling V. Wyandotte Furni¬ 
ture Co., D.C.M 0 ., 6 F.R.D. 295. 
<*xntimate facts” are the facts on 
which plaintiff asks relief and which 
are sufficient to constitute his cause 
of action. 

U.S.—^Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 54 F.Supp. 588 
—Stanley Co. of America v. Ameri¬ 
can Telephone & Telegraph Co., D. 
C.Del., 6 F.Supp. 380. 

30. U.S.—Dunn v. J. P. Stevens & 
Co. C.A.Conn., 192 F.2d 854—^Ash¬ 
er V. Ruppa, C-A.Wis., 173 F,2d 10. 

Iravani Mottaghi v. Barkey Im¬ 
porting Co., D.C.N.T., 134 F.Supp. 
719, affirmed in part and reversed 
in part on other grounds, C.A., 244 
F.2d 238, certiorari denied 77 S.Ct. 
1402, 354 U.S. 939, 1 L.Ed.2d 1538 
—Carl Gutmann & Co. v. Rohrer 
Knitting Mills, D.C.Pa., 86 F.Supp. 
606—^U. S. v. Wagner Milk Prod¬ 
ucts, D.C.I11., 61 F.Supp. 636—Plin- 
er V. Nesvlg, D.C.Wls., 42 F.Supp. 
297—C. F. Slmonin's Sons v. Amer¬ 
ican Can Co., D.C.Pa., 30 F.Supp. 
901. 

Armstrong Cork Co. v. Patterson- 
Sargent Co„ D.C.Ohlo, 8 F.R.D. 
216—^F. E. Myers & Bros. Co. v. 
Goulds Pumps, D.C.N.T., 5 P.R.D. 
132—Walling v. Alabama Pipe Co., 
D.C.MO., 8 P.R.D. 159—Walling v. 
Todd, D.C Pa., 2 P.R.D. 522—Moors- 
head v. Fidelity & Casualty Co. of 
New York, D.C.Pa.. 2 FJLD. 157— 


Baird v. Dassau, D.C.N.T., 1 F.R 
D. 275. 

D.C.—Burns v. Spiller, D.C, 4 F.R. 
D. 299, affirmed 161 F 2d 377, 82 

U. S.App.D.C. 91, certiorari denied 
68 S.Ct. 101, 332 U.S. 792, 92 L.Ed. 
373. 

Buie requiring short, plain statement 
Federal Rule requiring that com¬ 
plaint should contain a short and 
plain statement of claim showing 
that pleader is entitled to relief 
means that the pleader should not be 
required to state in his pleading mat¬ 
ters of evidence. 

U.S.—Bowles V. Karp, D.C.Ky., 8 P. 

R. D. 327. 

Complaint containing large amount 
of evidentiary matter is not favored. 
U.S.—Sinaiko Bros. Coal & Oil Co. v. 
Ethyl Gasoline Corporation, D.CJN'. 
Y., 2 P.R.D, 805. 

Petition charging an act done 
through an agent need not set out the 
contract of agency, since terms of 
such contract are evidentiary and 
subject to proof in support of allega¬ 
tion charging existence of agency. 
U.S.—Templeton v. Atchison, T. & 

S. P. Ry. Co., D.C.MO., 7 F.R.D. 
116. 

Allegations as to mistake; not prej¬ 
udicial 

Although allegations particulariz¬ 
ing circumstances surrounding issu¬ 
ance of endowment policy in com¬ 
plaint to reform policy for mistake 
contained evidentiary matter, com¬ 
plaint would be permitted to stand, 
in view of statute providing that 
circumstances constituting mistake 
shall be stated with particularity, 
and in the absence of showing of 
prejudice to defendant. 

U.S.—Mutual Life Ins. Co. of N. Y. 

V. Simon, D.C.N.Y., 15 P.R.D. 336. 

Allegations are not objectionable 
as stating evidentiary facts which 
may or may not be relevant where 
such facts are not obviously irrele¬ 
vant. 

U.S.—^Loughman v. Pitz, D.C.N.Y., 29 
F.Supp. 882. 

Former Equity Buies 

(1) The rule stated in the text pre¬ 
vailed under the former Equity 
Rules. 


U.S.—Gllwa V. U. S. Steel Corpora¬ 
tion, C.C.A.Pa., 68 P.2d 920, certio¬ 
rari denied 63 S.Ct. 81, 287 U.S. 
627, 77 L.Ed. 644—^Aluminum Die- 
Casting Corporation v. Allied Die- 
Casting Corporation, D.C.N.Y., 15 
P.2d 880. 

21 C.J. p 393 note 19. 

(2) Averment of all minute cir¬ 
cumstances which might be proved in 
support of general statement or 
charge in bill was unnecessary. 

U.S.—^Regents of University System 
of Georgia v. Page, C.C.A.Ga., 81 F. 
2d 677, conformed to, D.C., 18 F. 
Supp. 62, affirmed. C.C.A., Page v. 
Regents of University System or 
Georgia, 93 P.2d 887, reversed on. 
other grounds 68 S.Ct. 980, 304 U. 
S. 439, 82 L.Ed. 1448, rehearing 
denied 68 S.Ct 1063, 304 U.S. 690, 
82 L.Ed. 1560. 

(8) Prohibition of pleading evi¬ 
dence by former Federal Equity 
Rules generally see Equity § 219. 

31. U.S.—^Daves v. Hawaiian Dredg¬ 
ing Co., D.C.Hawaii, 114 F.Supp. 
643. 

32. U.S.—^Daves v. Hawaiian Dredg¬ 
ing Co., supra. 

Bill containing general but cer-. 
tain statement of the essential ulti¬ 
mate facts on which complainant 
rests its claim for relief is sufficient. 
U.S.—Walling v. Alabama Pipe Co., 
D.C.MO., 3 F.RD. 169. 

33. U.S.—Sparks v. England, C.C.A. 
Mo., 113 F.2d 679. 

Hess V. Factors Corp. of Ameri¬ 
ca, D.C.Pa., 80 F.Supp. 727. 
Elements of cause of action 
Claimant need not plead all ele¬ 
ments necessary to establish a cause 
of action. 

U.S.—^District 65, Distributive, Proc¬ 
essing and Office Workers Union of 
N. y. and N. J. v. McKague, D.C. 
Pa., 115 F.Supp. 227, appeal dis¬ 
missed, CAl., 216 F.2d 153. 

34. U.S.-^ohn B. Kelly, Inc., v. Le¬ 
high Nav. Coal Co., C.CJ!L.Pa., 161 
F.2d 743, certiorari denied 66 S.Ct. 
630, 327 U.S. 779, 90 L.Ed. 1007. 

U. S. V. Wagner Milk Products, 
D.C.I11., 61 F.Supp. 636. 

Ferrara v. Interstate Transit:: 
Lines, D.C.M 0 ., 5 F.R.D. 54. 
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ance,35 and whether a complaint is sufficient is to 
be determined by its contents, and not by what de¬ 
fendants may know.36 

'Grounds of recovery. The complaint should state 
•clearly the grounds on which plaintiff depends to 
recover,37 or, at least, give sufficient detail so that 
defendant and the court can obtain a fair idea of 
what plaintiff is complaining, and can see that there 
is some legal basis for recovery.38 Defendant is 
entitled to know the extent of the claim being made 
against him, as well as its nature.39 The complaint 
•should indicate how the act or omission charged 
to defendant caused plaintiff’s alleged injury or 
•damage.'^o A complaint which pleads facts insuf¬ 
ficient to show that a legal wrong has been com¬ 
mitted or which omits some averment necessary to 
establish the wrong, or fails to link the parties with 
the wrong as to entitle plaintiff to redress, does not 
state a claim for relief.^i 

The allegations of the complaint control the de¬ 
termination of what law plaintiff relies on.^3 ^ 


plaintiff who is asserting a rudimentary right gen¬ 
erally recognized in civilized countries may assume 
like recognition in the applicable jurisdiction and 
need not affirmatively allege the existence of a right 
and the imposition of liability for its violation.'*3 
Where plaintiff's claim for relief rests entirely on a 
statute, the complaint should contain sufficient facts 
to show that plaintiff is actually within the terms 
of the statute in making his claim.^'* It is not nec¬ 
essary to name the statute or section relied on as 
giving rise to the cause of action or claim if in fact 
a complaint states a cause of action or claim under 
it.45 

Condition of the mind. Under the Rules, in stat¬ 
ing a claim, malice, intent, knowledge, and other 
condition of mind of a person may be averred gen¬ 
erally.'*® 

§ 265. - Paragraphs; Separate Statement 

All averments of claim must be made In numbered 
paragraphs, the contents of each of which must be limited 
as far as practicable to a statement of a single set of 


It is not necessary that complaint 
ailesre all of the ultimate facts which 
jplaintiff would have to prove. 

U.S—Prudential Ins. Co. of America 
V. Insurance Agents’ Intern. Union 
(AFL-CIO), D.C.N.Y., 169 F.Supp. 
534. 

35. U.S.—^Davea v. Hawaiian Dredg¬ 
ing Co., D.C Hawaii, 114 F.Supp. 
643—^Eli E, Albert, Inc. v. Dun & 
Bradstreet, D.C.N.T., 91 F.Supp. 

283. 

^6. U.S.—U. S. V. Griffith Amuse¬ 
ment Co., D.C.Okl., 1 F.R.D, 229. 

37. U.S.—Johnson v. Occidental Life 
Ins. Co. of California, D.C.Minn., 
1 F.R.D. 664. 

Complaint or statement of claim 
:for eqnitahle relief must show 
ground for such relief. 

U.S.—Linker & Herbert, Inc. v. Mar¬ 
shall, D.C.Wis., 133 F.Supp. 148. 
3aBls of relief against particular de¬ 
fendants 

Complaint should, as a minimum. 
Indicate clearly defendants against 
whom relief Is sought and basis on 
which relief is sought against par¬ 
ticular defendants. 

U.S.—Mathews v. Kilroe, D.C.N.T.. 
170 F.Supp. 416. 

:7acts making married woman re¬ 
sponsible 

A complaint seeking to hold a 
jnarried woman responsible for the 
debts or torts of her husband does 
not state a claim for relief without 
«.n allegation of the facts making 
the married woman responsible. 

3U.S.—Browder v. Cook, D.C.Idaho, 59 
F.Supp. 225. 


38. U.S —^Eli E. Albert, Inc. v Dun 
& Bradstreet, D.C.N.Y., 91 F.Supp. 
283. 

39. U.S.—^U. S. V. Classified Parking 
System, C.A.Tex., 213 F.2d 631. 

40. D.C.—Condol v. Baltimore & O. 
R. Co., 199 F.2d 400, 91 U.S.App.D. 
C. 255. 

While generally mere statement 
that wrong resulted in damage is 
sufficient under the Federal Rules it 
has been stated that “where suits 
are instituted under the Sherman 
Anti-Trust Act, and especially where 
they involve large sums of money 
. . . it will be found that courts 

generally recognize the desirability, 
if not the necessity, of requiring the 
pleader to establish in the complaint 
a statement of sufficient facts regard¬ 
ing the causal connection between 
wrong and the damage.” 

U.S.—^Twin Ports Oil Co. v. Pure Oil 
Co., D.C.Minn., 46 F.Supp. 149. 

41. U.S.—Sutton V. Eastern Viavi 
Co., C.C.A.H1., 138 F.2d 959. 
Omission of any material portion 

of what pleader relies on for relief 
Infringes Federal Rule requiring that 
a complaint show that the pleader is 
entitled to relief. 

U.S.—Oppenheimer v. F. J. Young & 
Co., D.C.N.Y., 3 F.R.D. 220. 

42. U.S.—Fluidless Non-Tact Lens¬ 
es, Inc. V. Klear Vision Contact 
Lens Specialists, Inc., D.C.N.Y., 168 
F.Supp. 145—^New York Cent. R. Co. 
V. Rodermond Industries, Inc., D.C. 
N.J., 113 F.Supp. 435—John Han¬ 
cock Mut. Life Ins. Co. v. United 
Office & Professional Workers of 
America, D,C.N.J., 93 F.Supp. 296. 
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Place where right acquired or liabil¬ 
ity incurred 

In action by a New Jersey resi¬ 
dent against a Pennsylvania resident 
to recover for wrongful death of 
plaintiff’s son, which occurred in 
Florida, plaintiff need not allege 
whether action was predicated on 
laws of Pennsylvania or of Florida, 
in view of rule that place where a 
right of action for tort was acquired 
or liability was incurred controls. 
U.S.—Rothschild v. Ritter, D.C Pa., 4 
P.R.D. 495. 

43. U.S.—Rosenthal v. Compagnie 
Generale Transatlantique, D.C.N.Y., 
14 FR.D. 33, reargument denied 14 
P.R.D. 336. 

44. U.S—Daves v. Hawaiian Dredg¬ 
ing Co., D.C.Hawaii, 114 F.Supp. 
643. 

Befereuce to statute surplusage 
In action under state wrongful 
death act for death of employee 
brought against third person, if as 
matter of fact or conclusion of law 
plaintiff had not taken such a defini¬ 
tive course of action as to make ap¬ 
plicable provisions of state work¬ 
men’s compensation statute, then the 
mere reference to such statute in 
complaint as ground for maintenance 
of action would be surplusage leav¬ 
ing any recovery on a different the¬ 
ory. 

U.S.—^Kowalewski v. Pennsylvania R. 
Co., D.C.Del., 141 F.Supp. 565. 

45. U.S.—Copra v. Suro, C.A.Puerto 
Rico, 236 F.2d 107. 

46. U.S.—^U. S. v. Schuchhardt, D.C. 
Ind., 48 F.Supp. 876—^Love v. Com¬ 
mercial Casualty Ins. Co., D.C. 
Miss., 26 F.Supp. 481. 
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cfrcuinstances, and each claim founded on a separate 
transaction or occurrence must be stated in a separate 
count whenever a separation facilitates the clear presen¬ 
tation of the matters set forth, in the light of the nature 
of the claim. 

Under the Federal Rules of Civil Procedure, 
Rule 10 (b), 28 U.S.C.A., all averments of claim 
must be made in numbered paragraphs, the con¬ 
tents of each of which must be limited as far as 
practicable to a statement of a single set of circum¬ 
stances,'^'^ and each claim founded on a separate 
transaction or occurrence must be stated in a sep¬ 
arate count whenever a separation facilities the 
clear presentation of the matters set forth.'^S The 
Rule is to be applied in the light of the nature of 


the action or claim.49 While separation of claims- 
is mandatory under this Rule only if more than one 
claim has been joined in a complaint^o and separa¬ 
tion is necessary to facilitate clear presentation, 
it has been considered the better practice to state 
claims separately,^^ and claims founded on separate 
transactions or occurrences should generally be stat¬ 
ed in separate counts.^^ When defenses may be 
available against one claim and not as against an¬ 
other, the claims should be separately stated and 
numbered,although it has been held that such 
fact is not in itself a sufficient reason for requiring 
separate statement of claims.^5 Jt has been held 
that claims based on willful, wanton, and reckless 


47. U S.—^Poltz V. Moore McCormack 
Lines, C.A.N.T., 189 F.2d 637, cer¬ 
tiorari denied 72 S.Ct. 106, 342 U.S. 
871, 96 L.Ed. 655—Guth v. Texas 
Co., C.C.A.I11.. 165 F.2d 563. 

Coral Gables v. Skehan, D.C.N.J., 
47 F.Supp. 1—^Kuhn v. Pacific Mut. 
Life Ins. Co. of California, D.C.N. 

T. , 37 F.Supp. 100. 

Marianao Sugar Trading Corp. v. 
Pennsylvania R. Co., D.C.N.Y., 11 
F.R.D. 288—Rivoli Operating Corp. 
V. Loew’s Inc., D.C.N.Y., 7 F.R.D. 
219. 

Separate paragraphs and statements 
in pleadings generally see supra § 
251. 

48. U.S.—Guth V. Texas Co., C.CA.. 
Ill., 155 F.2d 663. 

Skil-Craft Corp. v. M. Lober & 
Associates, D.C.N.Y., 138 F.Supp, 
313—Dublin Distributors, Inc. v. 
Edward & John Burke, Limited, D. 

C. N.Y., 109 F.Supp. 125—Saltzman 
V. Birrell, D.C.N.Y., 78 F.Supp. 778 
—Israel v. Alexander, D,C.N.Y., 60 
F.Supp. 1007—^Kuhn v. Pacific Mut, 
Life Ins. Co. of California, D.C.N. 
Y., 37 F.Supp. 100. 

Pamela Amusement Co. v. Scott 
Jewelry Co., D.C.Mass., 22 F.R.D. 
255 —u. S. V. Jeffrey Garden Apts., 
Inc., D.C.N.Y., 21 F.R.D. 147—Isen- 
man v. Bandler, D.C.N.Y., 16 F.R. 

D. 400—Neiman-Marcus v. Lait, D. 
CN.Y., 13 F.R.D. 311—U. S. v. Ben 
Grunstem & Sons Co., D.C.N.J., 12 
P.R.D. 184—^Marianao Sugar Trad¬ 
ing Corp. V. Pennsylvania R. Co., 
D.C.N.T, 11 F.RJ>. 288—Townsend 
V. Fletcher, D.C.Ohio, 9 F.R.D. 711 
—Pallant v. Sinatra, D.C.N.Y., 7 
P.R.D. 293—Lowe v. Consolidated 
Edison Co., D.C.N.Y., 1 F.R.D. 659. 
Purpose of requirement is to clari¬ 
fy the issues and to simplify the 
trial. 

U.S.—-Williamson v. Columbia Gas & 
Elec. Corp., C.A.Del., 186 P.2d 464, 
certiorari denied 71 S.Ct 743, 341 

U. S. 921, 95 L.Ed. 1365. 

Bxae reqnlilsig short and plain state¬ 
ment of claim considered 
In construing Rule referred to in 


text court must give careful consid¬ 
eration to provisions of Rule requir¬ 
ing only that pleading set forth a 
short and plain statement of claim 
showing pleader to be entitled to re¬ 
lief. 

U.S.—Bowman v. Alaska Airlines, D. 
C-Alaska, 14 F.R.D. 70. 

Xf more than one claim is alleged, 
a separation of claims is required 
where it will facilitate a clear pres¬ 
entation of the matters set forth. 
U.S.—^De Leys v. Keta Gas & Oil 
Co., D.C.Pa.. 18 F.R.D. 353. 

That lump-sum verdict will hinder 
defendant on appeal is not a suffi¬ 
cient reason for requiring statement 
of claims in separate counts, since 
such difficulty may be obviated by re¬ 
quiring a special verdict or a general 
verdict accompanied by answers to 
interrogatories. 

U.S.—^Northwest Airlines v. Glenn L. 

Martin Co., D.C.Ohio, 9 P.R.D. 651. 
Bnle held not violated 
U.S.—Skil-Craft Corp. v. M. Lober & 
Associates, D.C.N.Y., 138 F.Supp. 
313—Rohlflng v. Cat’s Paw Rubber 
Co., D.C.I11., 99 F.Supp. 886—Lisle 
Mills V. Arkay Infants Wear, D.C. 
N.Y„ 84 F.Supp. 697—Craftsman 
Finance & Mortg. Co. v. Brown, D. 
C.N.Y., 64 F.Supp. 168. 

Somberg v. Bluemschine, D.C.N. 
Y., 8 P.R,D. 197. 

49. U.S.—^Rivoli Operating Corp. v. 
Loew’s Inc., D.CN.Y., 7 F.R.D. 219. 

50. U.S.—^Northwest Airlines v. 
Glenn L. Martin Co., D.C.Ohlo, 9 
F.RJ5. 661. 

61. U.S.—Kalnz v. Anheuser-Busch, 
Inc., C.A,I11., 194 F.2d 737, certio¬ 
rari denied 73 S.Ct. 17, 344 U.S. 
820, 97 L.Ed. 638—Original Ballet 
Russe V. Ballet Theatre, C.CA-N. 
Y., 133 F.2d 187. 

Rohlfing V. Cat’s Paw Rubber 
Co.. D.C.I11., 90 F.Supp. 886. 

U. S. V. Iroquois Apartments, 
Inc., D.C.N.Y., 21 F.R.D. 161—Isen- 
man v. Bandler, D.C.N.Y., 16 F.R.D. 
400—^Vance v. American Soc. of 
Composers, Authors & Publishers, 
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D.C.N.T., 13 F.R.D. 109—Northwest 
Airlines v. Glenn L. Martin Co., D. 

C. Ohlo, 9 P.R.D. 661—Birnbaum v. 
Birrell, D.C.N.Y., 9 F.R.D. 72— 
Lowe V. Consolidated Edison Co., 

D. C.N.Y., 1 P.R.D. 659. 

Plaintiff is not required to sepa- 
rately state and number his causes 
of action under the court rules where 
the charge was clear without sepa¬ 
rate statement. 

U.S.—^Parts Mfg. Corporation v. 
Weinberg, D.C.N.Y., l F.R.D. 329. 

52. U.S.—^Brooks Bros. v. Brooks 
Clothing of Cal., D.C.Cal., 60 F. 
Supp. 442, affirmed, C.C.A., 158 F. 
2d 798, certiorari denied 67 S.Ct 
1315, 331 U.S. 824, 91 L.Ed. 1840. 

Separate count 

(1) Without reference to Rule jO 
(b) It has been stated that if the 
complaint sets forth several claims, 
each claim should be stated in a sep¬ 
arate count. 

U.S.—^Moffett V. Commerce Trust Co., 
D.C.MO., 76 F.Supp. 303. 

(2) So, causes of action of a plain¬ 
tiff individually and as administra¬ 
trix should be set out in different 
counts. 

U.S.—^Dellefleld v. Blockdel Realty 
Co., D.C.N.Y., 1 F.R.D. 42. 

53. U.S.—^Feutz v. Massachusetts 
Bonding & Ins. Co., D.C.Mo., 86 F. 
Supp. 418, affirmed, C.A., 182 F.2d 
762. 

54. U.S.—^Kashins v. Keystone Lamp 
Mfg. Corp., D.C.N.Y., 136 F.Supp. 
681. 

In. complaint filed by several plain¬ 
tiffs, each claim for relief asserted 
in favor of each plaintiff should be 
separately stated and numbered, since 
defenses might be available as to one 
plaintiff which are not available as 
to others. 

U.S.—^Baim & Blank, Inc. v. Vim Tele¬ 
vision & Appliance Stores, Inc., D. 
aiSr.Y., 139 F.Supp. 378. 

55. U.S.—^Northwest Airlines v. 

Glenn L. Martin Co., D.C.Ohio, 9 
F.R.D. 661—^Broomfield v. Doolit¬ 
tle, D.C.N.Y., 2 F.R.D. 617. 
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conduct and for negligence must be pleaded in sep¬ 
arate counts for the sake of greater clarity, since 
the requisites for stating such claims differ and 
each claim is the antithesis of the other.56 

On the other hand, it has been held that if a single 
transaction or occurrence gives rise to several 
claims, they may properly be pleaded in a single 
count.®*^ It is not necessary to separate a single 
cause of action into its component parts.^s Where 
a series of acts are alleged to be part of a plan to 
injure plaintiff, a separation into counts is not nec¬ 
essary to facilitate the clear presentation of the mat¬ 
ters set forth.®9 Without reference to Rule 10 (b), 
claims separately stated and identified have been 
held not required to be further characterized by 
numbers.®® 


The court will be inclined to construe a complaint 
as alleging only one cause of action or claim, un¬ 
less the contrary is plainly indicated.®^ Even if a 
complaint under state practice would have to be 
stated in separate counts as alleging several causes 
of action, that will not determine the manner of 
pleading in a federal court.®^ The fact that an ac¬ 
tion is brought against several defendants does not 
necessarily indicate that plaintiff is suing on more 
than one claim,®3 and where there are multiple de¬ 
fendants, the clear presentation of the matters set 
forth in the complaint does not necessarily require 
a separate count against each defendant,®'^ although 
under some circumstances clear presentation may 
require a statement of claim against each defendant 
in a separate count.®® 


statute of limitations 

In action by receiver, based on a 
conspiracy, for an accounting: and 
for damages for waste of corporate 
assets, the alleged fact that one 
statute of limitations would apply 
where the wrongful acts of defend¬ 
ants resulted in profit to themselves, 
and that a different statute would 
apply where the wrongful acts dam¬ 
aged the corporation but did not re¬ 
sult in profit to defendants, would 
not require that causes of action be 
separately stated and numbered, since 
each defendant could rely on the lim¬ 
itations applicable to the charge 
against him. 

U.S.—Ripperger v. Allyn, D.C.N.T., 37 
F.Supp. 869. 

56. U.S.—^Harzfeld*s, Inc, v. Otis 
Elevator Co., D.C.Mo., 116 F.Supp. 
612. 

ZnclTLding in same oonnt or paragraph 
improper 

Including of allegations of willful¬ 
ness and negligence in same count 
or same paragraph of count in com¬ 
plaint for injuries sustained in auto¬ 
mobile collision was improper. 

U.S.—Sherman v. Renth, D.C.I11., 22 
F.RD. 59. ! 

57. U.S.—^U. S. V. American Linen 
Supply Co., D.C.Ill., 141 F.Supp. 
105. 

Suit involving two or more matters 
Two or more counts or paragraphs 
are not necessary in order to plead 
a single cause of action, even though 
the suit involves two or more mat¬ 
ters, such as several items Including 
two or more grounds of liability or 
two or more acts or factors contrib¬ 
uting to a single injury or result. 
U.S.—U. S., for Use and Benefit of 
Llchter, v. Henke Const. Co., D.C. 
Mo., 68 F.Supp. 8. 

Elements of other torts present 
Where there Is a claim for a single 
wrong, one count is sufficient even 


though there be elements of other 
torts contained therein. 

U.S.—^De Leys v. Keta Gas & Oil Co., 
D.C.Pa., 18 F.R.D. 353. 

Pleader is not obliged to repeat 
statement of a single factual trans¬ 
action as many times as he has legal 
theories to support his claims. 

U.S.—^U. S. V. American Linen Sup¬ 
ply Co., D.C.I11., 141 F.Supp. 105. 

58. U.S.—Cranston v. Baltimore & O. 
R. Co., D.C.Pa., 16 F.RD. SIS— 
Lehnertz v, Societe Anonyme Beige 
D’Exploitatlon De La Navigation 
Aerienne, D.C.N.T., 8 F.R.D. 319— 
Broomfield v. Doolittle, D.C.N.Y., 
2 F.R.D. 617. 

59. U.S.—Original Ballet Russe v. 
Ballet Theatre, C.C,A.N.T., 133 F. 
2d 187. 

Chaplin v. National Broadcast¬ 
ing Co., D,C.N.Y., 16 F.R.D. 134. 

60. U.S.—^Woods V. Parsons, D.C. 
Neb,, 7 F.RD. 528. 

61. U.S.—^RCA Mfg. Co. V. Colum¬ 
bia Recording Corporation, D.C.N. 
Y., 36 F.Supp. 247. 

Northwest Airlines v. Glenn L. 
Martin Co., D.C.Ohio, 9 F.RD. 661. 
Charging acts deemed torts 
In action for wrongfully destroy¬ 
ing plaintiff’s business by inducing 
dancers to break employment con¬ 
tracts and by circulating false state¬ 
ments, fact that plaintiff had charg¬ 
ed defendants with acts, which, 
viewed independently, might them¬ 
selves be deemed torts, did not nec¬ 
essarily mean that plaintiff had al¬ 
leged several causes of action requir¬ 
ing statement in separate counts. 
U.S.—Original Ballet Russe v. Ballet 
Theatre, C.C.A.N.Y., 133 F.2d 187. 
CouiLts held not to state multiple 
causes of action required to be sepa¬ 
rately stated and numbered by plain¬ 
tiff. 

U.S.—U. S. V. Bize, D.C.Neb., 86 F. 
Supp. 939. 


Separate numbering in prayer held 
not to nullify unity of claim 
Where the complaint reflected a 
single claim and only one count, sep¬ 
arate identification and numbering 
in the prayer, of the particulars on 
which the plaintiff conceived that it 
might be entitled to relief, did not 
nullify the unity of the claim, and 
defendant was not entitled to a sepa¬ 
rate statement of facts on which 
plaintiff relied for allowance of a 
certain separate phase of the prayer. 
U.S.—Kansas-Nebraska Natural Gas 
Co. V. City of Hastings, Neb., D.C. 
Neb., 10 F.RD. 280. 

62. U.S.—Original Ballet Russe v. 
Ballet Theatre, C.C.A.N.Y., 133 F.2d 
187. 

Prior to Federal Buies 

Under state law which governed 
in actions at law in federal courts 
in state prior to adoption of Federal 
Rules of Civil Procedure, each cause 
of action relied on was required to 
be stated separately in the complaint, 
and each was required to contain in 
itself facts sufficient to sustain such 
cause of action, irrespective of any 
averments in other counts. 

U.S.—Moore Bros. Glass Co. v. Drevet 
Mfg. Co., C.C.N.Y., 154 F. 737. 

63. U.S.—U. S. V. Iroquois Apart¬ 
ments, Inc., D.C.N.Y., 21 F.RD. 161. 

64. U.S.—^U. S. V. Ben Grunstein & 
Sons Co., D.C.N.J., 12 F.R.D. 184. 

65. Action against driver and occu¬ 
pant of motor vehicle 

Where complaint seeking to recov¬ 
er damages sustained in automobile 
accident against driver and other 
occupant of truck was not so clearly 
drawn that theory that defendants 
were Joint owners of vehicle was 
only theory on which plaintiff could 
proceed, plaintiff would be required 
to state claim against each defend¬ 
ant in a separate count. 

U.S.—Townsend v. Fletcher, D.C. 
Ohio, 9 F.R.D. 711. 
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§ 266. -Theory of Claim 

The label which the plaintiff applies to his pleadings 
Is not determinative of the nature of his claim or cause 
of action, and it is not essential that the complaint set 
forth the theory of the claim. 

While in the interests of clarity and good plead¬ 
ing the grounds on which a claim or cause of action 
depends should be stated in the complaint,®® the 
label which plaintiff applies to his pleadings, al¬ 
though it may afford some indication of the nature 
of the claim or cause of action,®” is not determina¬ 
tive,®® and under the Federal Rules of Civil Pro¬ 
cedure, plaintiff’s relief does not depend on the the¬ 
ory of action which he adopts in his complaint.®® 
Thus, it is not essential that the complaint set forth 
the theory on which the claim asserted is founded.*^® 
It is sufficient if the complaint states facts on which 
relief can be granted on any legally sustainable ba¬ 
sis.*^ ^ Stated differently, if an actionable wrong 
has taken place, relief is to be granted regardless 
of legal theory and must not be denied through the 
vehicle of a forced election.'^^ So, where the same 


allegations might support an action on either of sev¬ 
eral theories, a pleader may make his choice, and 
it is a duty of a court to permit him to exercise this 
privilege and not to compel him to take a course 
which might destroy his right of action.'^® 

The theory of an action is to be determined by its. 
main and material allegations.'^^ The determination 
of the nature of the claims pleaded is a federal' 
matter and is to be reached by application of federal 
law'J® 

§ 267. - Alternate, Hypothetical, and In¬ 

consistent Claims 

A party may set forth two or more statements of a 
claim alternately or hypothetically, either in one count or 
In separate counts, and he may also state as many sepa¬ 
rate claims as he has, regardless of their consistency, and 
whether based on legal or equitable grounds. 

Under Rule 8 (e) (2) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., a party may set forth 
two or more statements of a claim alternately or 
hj^pothetically,'^® either in one count or in separate 


66. XJ.S.—Curacao Trading Co. v. 
William Stake & Co., D.C.X.Y., 2 
F.R.D. 308—Johnson v. Occidental 
Life Ins. Co. of California, D.C. 
Minn., 1 F.R.D, 654—Baird v. Das- 
sau, D.C-N.T., 1 F.R.D. 276, 277. 
“Not only Is such a statement nec¬ 
essary in order to present defendant 
with a complaint to which he can 
readily prepare an answer, but also 
a proper definition of the Issues will 
greatly facilitate future proceedings 
in the case, such as examination be¬ 
fore trial." 

XT S.—Baird v. Dassau, supra. 
Contract, deceit, and negligence 
A complaint, which set forth a 
claim which was a composite of 
breach of contract, misrepresentation 
and deceit, and negligence, should be 
recast to comply with the Rule re¬ 
quiring a short and plain statement 
of the claim. 

U.S.—Capdevielle v. American Com¬ 
mercial Alcohol Corporation, D.C. 
N.T.. 1 F.R.D. 365. 

67. U.S.—Johnson v. Jackson, D.C. 
Pa., 82 F.Supp. 915. 

ea U.S.—U. S. v. Loulsvllle & N. R. 
Co., C.A.Ky., 221 F.2d 698. 

Johnson v. Jackson, D.C.Pa., 82 
F.Supp. 915. 

D.C.—^Aktiebolaget Bofors v. XJ. S., 
194 P.2d 145, 90 U.S.App.D.C. 92. 
Petitioners are not bound by labels 
placed on papers submitted to the 
district court. 

XJ.S.—Hadden v. Rumsey Products, 
C.A.N.Y., 196 P.2d 92. 

69. XJ.S.—Baird v, Dassau, D.CJ^.Y., 
1 P.R.D. 276. 


Party is not confined to one theory, 
if more than one will apply. 

D.C.—Crim v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 715. 

Bill in equity treated as common-law 
action 

Where complaint, In substance, 
seeks recovery of wages which plain¬ 
tiffs were prevented from earning 
because of their alleged unlawful 
discharge as employees of defendant, 
action should be treated as common- 
law suit for damages, although com¬ 
plaint is cast in form of bill in 
equity for injunction and accounting. 
XJ.S.—Barnhart v. Western Maryland 
R. Co., D,C.Md,, 41 F.Supp. 898. 

70. XJ.S.—^New Home Appliance Cen¬ 
ter, Inc, V. Thompson, CA..C 0 I 0 ., 
250 P.2d 881. 

Aker V. Sears Roebuck & Co., D. 

C. Idaho, 38 F.Supp. 741—^Munzer v. 
Swedish American Line, D.C.N.T., 
30 F.Supp. 789. 

Curacao Trading Co. v. William 
Stake & Co., D.C.N.Y., 2 P.R.D. 308 
—Baird v. Dassau, D.C.N.Y., 1 P.R. 

D. 275. 

D.C.—Grim v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 716. 

Common-law and statutory liability 
It is proper to frame complaint 
so as to embrace both common-law 
and statutory liability of defendants 
for alleged misconduct. 

U.S.—Loughman v. Pitz, D.C.N.T., 29 
F.Supp. 882. 

Tort and contract 

A complaint is not defective merely 
because it joins causes of action in 
tort and in contract. 
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XJ.S.—Munzer v. Swedish American 
Line, DC.N.Y., 30 F.Supp. 789. 

Cary v. Hardy, D.C.Tenn., 1 F.R. 
D. 355. 

71. XJ.S.—New Home Appliance Cen¬ 
ter, Inc. V. Thompson, C.A.C 0 I 0 ., 
250 F.2d 881. 

72. XJ.S.—Senter v. B. P. Goodrich 
Co., D.C.C 0 I 0 ., 127 F.Supp. 705. 

D.C.—^Aktiebolaget Bofors v. XJ. S., 
194 F.2d 146, 90 U.S.App.D.C. 92. 
3Party is not required to pick and 
stick to one theory, only to find that 
when he gets to trial that he has 
chosen wrong one. 

U.S.—Cargo Ships El Yam, Limited 
V. Stearns & Foster Co., D.C.N.Y., 
149 F.Supp, 754. 

73. U.S.—^Dubuque Fire & Marine 
Ins. Co. V. Wilson, C.A.S.C., 213 P. 
2d 116. 

74. U.S.—^Romero v. Weakley, D.C. 
Cal., 131 F.Supp, 818, reversed on 
other grounds, C.A., 226 F.2d 399. 

Claim soTinding in tort not contract 
Complaint charging that by com¬ 
pelling plaintiff to go to trial for a 
liquor violation without the aid of 
his witnesses, defendant, a United 
States attorney, allegedly exposed 
himself to civil liability and dam¬ 
ages for injuries inflicted on plain¬ 
tiff as a result of that trial asserts 
a claim sounding in tort only and not 
one in contract. 

U.S.—^Williams v. Coughlan, C.A.Alas¬ 
ka, 244 P.2d 6. 

75. U.S.—^Leonla Amusement Corp* 
V. Loew's Inc., D.C.N.Y., 117 F- 
Supp. 747. 

76. U.S.—^Western Machinery Co. v* 
Consolidated Uranium Mines, Inc.,. 
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counts.'^'^ When two or more statements are made 
in the alternative and one of them if made inde¬ 
pendently would be sufficient, the pleading is not 
made insufficient by the insufficiency’' of one or more 
of the alternative statements.'^S Under Rule 8 (e) 
(2) a party may also state as many separate claims 
as he has, regardless of their consistency's and 
whether based on legal or equitable grounds or on 
both.SO This right obtains until the final disposition 
of the cause on appeal,and is subject to Rule 11 
which requires the attorney signing a pleading to 
certify that to the best of his knowledge, informa¬ 
tion, and belief there is good ground to support the 


allegations therein.^^ 

Accordingly, a pleader may combine in one com¬ 
plaint a request for a declaration and for some 
coercive relief.^3 So, in tort actions negligence,, 
recklessness, and willfulness may be pleaded in the 
alternative,and statutory and common-law' reme¬ 
dies for alleged misconduct may be pleaded alter¬ 
natively and inconsistently.ss In contract actions 
the practice of asserting benefits under a written 
contract and at the same time in another count aban¬ 
doning or repudiating the contract and suing on an 
implied contract is sanctioned,36 and where defend- 


C.A.Utah, 247 F.2d 685—Williams 
V. Tide Water Associated Oil Co., 

C. A.Wash., 227 F.2d 791, certiorari 
denied 76 S.Ct. 348, 360 U.S. 960, 100 
L.Ed. 834—^Automobile Ins. Co. of 
Hartford, Conn., v. Barnes-Manley 
Wet Wash Laundry Co., C.C.A..Okl., 
168 F.2d 381, certiorari denied 69 
S.Ct. 132. 335 U.S. 859, 93 L.Ed. 
406. 

U. S. V. Temple. D.C.I11., 147 F. 
Supp. 118—Paxton v. Desch Bldgr. 
Block Co., D.C.Pa., 146 F.Supp. 32— 
Porter v. Reid, D.C.Mass., 79 F. 
Supp. 898—^Vila v. Pan Am. Air¬ 
ways, D.C.Puerto Rico, 66 F.Supp. 
907—^Aker v. Sears Roebuck & Co., 

D. C.Idaho, 38 F.Supp. 741—Bank of 
California, N. A,, v. American Fruit 
Growers, D.C.Wasli., 87 F.Supp. 
1017. 

Fedorchak v. Montgomery Ward, 
D.C.Pa., 18 F.R.D. 1—^United Elec., 
Radio & Mach. Workers of America 
(CIO) Local 736 V. Harris-Seybold 
Co., D.C.Ohio, 8 P.R.D. 422—Cohen 
V. Johnson, D.C.Pa., 8 F.RD. 37— 
Bowles V. Tankar Gas, D.C.Minn., 
5 P.R.D. 230—Carroll v. Paramount 
Pictures, D.C.N.Y., 3 P.R.D. 96— 
Lader v. Dahlberg, D.C.N.Y., 2 F.R. 
D. 49—^Johnson v. Occidental Life 
Ins. Co. of California, D.C.Mlnn., 1 
P.R.D. 654—Taiyo Trading Co, v. 
Northam Trading Corporation, D. 
C.N.Y., 1 P.R.D. 382. 

D.C.—Dollar v. Land, 164 F.2d 307, 81 
U.S.App.D.C. 28, affirmed 67 S.Ct. 
1009, 330 U.S. 781, 91 L.Ed. 1209. 

77. U.S.—^Western Machinery Co. v. 
Consolidated Uranium Mines, Inc., 
C.A.Utah, 247 P.2d 686. 

Chamberlin v. Clark Bros., D.C. 
Cal., 96 F.Supp. 498. 

78. U.S.—^Aker v, Sears Roebuck & 
Co., D.C.Idaho, 88 F.Supp. 741. 

D.C.—^Merchant v. Davies, 244 F.2d 
347, 100 U.S.APP.D.C. 268. 

Rule creates no exception to rule 
that oharge of fraud must be clear 
and specific, 

D.C.—^Merchant v. Davies, supra. 

79. U.S.—Williams v. Tide Water 
Associated Oil Co., C.A.Wash., 227 
F.2d 791, certiorari denied 76 S.Ct. 


348, 350 U.S. 960, 100 L.Ed 834— 

U. S. V. Borin, C.A.Tex.. 209 F.2d 
145, certiorari denied 75 S Ct. 33, 
348 U.S. 821, 99 L.Ed. 647—Mont¬ 
gomery Ward & Co. v. Freeman, 
C.A.Va., 199 F.2d 720—Blazer v. 
Black, C.A.Kan.. 196 F.2d 139— 
Kentucky Home Mut. Life Ins. Co. 

V. Duling, CA.Tenn., 190 P.2d 797 
—^Automobile Ins. Co. of Hartford, 
Conn., V. Barnes-Manley Wet Wash 
Laundry Co., C.C.A.Okl., 168 F.2d 
381, certiorari denied 69 S.Ct. 132, 
335 U.S. 859, 93 LEd. 406—Pick¬ 
ing V. Pennsylvania R. Co, C.C.A. 
Pa, 151 F.2d 240, rehearing denied 
152 P.2d 763—Kansas City, St. L. & 

C. R. Co. V. Alton R. Co, C.C.A.I11., 
124 F.2d 780. 

Wilson v. Nu-Car Carriers, Inc., 

D, C.Pa., 158 F.Supp. 127, affirmed, 

C. A, 256 F.2d 332—U. S. v. Tem¬ 
ple, D.C.IIL, 147 F.Supp. 118—Stein¬ 
er V. Twentieth Century-Fox Film 
Corp., D.C.Cal., 140 F.Supp. 906— 
Rademacher v. Russ, D.C.Minn., 131 
F.Supp. 60—Boulevard Airport v. 
Consolidated Vultee Aircraft Corp., 

D. C.Pa., 85 F.Supp. 876—Porter v. 
Reid, DC.Mass., 79 F.Supp. 898— 
Empresa Agricola Chicama Ltda. 
V. Amtorg Trading Corporation, D. 

C. N.Y., 57 F.Supp. 649—Israel v. 

Alexander, D.C.N.Y., 60 F.Supp. 

1007—^Aker v. Sears Roebuck & Co., 

D. C. Idaho, 88 F.Supp. 741—Cum¬ 
mings V, Langroise, D.C.Idaho, 36 
F.Supp. 174—^Munzer v. Swedish 
American Line, D.C.N.Y., 30 F.Supp. 
789—^Kuenzel v. Universal Carload¬ 
ing & Distributing Co., D.C.Pa., 29 
F.Supp. 407—^Michelson v. Shell 
Union Oil Corporation, D.C.Mass., 
26 F.Supp. 594. 

Fedorchak v. Montgomery Ward, 
D.aPa., 18 F.R.D. 1—United Elec., 
Radio & Mach. Workers of America 
(CIO) Local 735 v. iHarris-Seybold 
Co., D.C.Ohio, 8 F.R.D. 422—Town¬ 
send V. Walter Kidde & Co., D.C. 
Mass., 7 F.R.D. 166—Rucienski v. 
Vanadium Corp. of America, D.C. 
N.Y., 6 F.R.D. 313—Bowles v. 

Tankar Gas, D.C.Minn,, 5 F.R.D. 
230—Carroll v. Paramount Pictures, 
D.C.N.Y., 3 F.R.D. 95—Lader v. 
Dahlberg, D.C.N.Y., 2 P.R.D. 49. 
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Joinder or severance of causes of ac¬ 
tion see supra § 40. 

Claim for cancellation, not Inconsis* 
tent with claim for breach 
In action on claim that defendant 
had by fraud and undue influence 
obtained property and other advan¬ 
tages from incompetent plaintiff, 
wherein plaintiff asked, inter alia, 
cancellation of partnership agree¬ 
ment, return of funds and property 
and an accounting, evidence of breach 
of partnership agreement was evi¬ 
dence of general plan to defraud and 
there was no inconsistency, notwith¬ 
standing contention that election was 
reuuired and that claim for cancella¬ 
tion of agreement was inconsistent 
with claim of breach thereof and 
accounting. 

U.S.—^Paskvan v. Mesich, CA.Alaska, 
227 F.2d 646. 

80. U.S.—^Montgomery Ward & Co. 
V. Freeman, C.A.Va., 199 P.2d 720. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.Y., 19 F.R.D. 
11 . 

81. U.S.—Automobile Ins. Co. of 
Hartford, Conn., v. Barnes-Manley 
Wet Wash Laundry Co., C.C.A. 
Okl., 168 F.2d 3S1, certiorari denied 
69 S.Ct. 132, 335 U.S. 859, 93 L.Ed. 
406. 

82. U.S.—United Elec., Radio & 
Mach. Workers of America (CIO) 
Local 735 v. Harris-Seybold Co., 
D.C.OhIo, 8 P.R.D. 422. 

83. U.S.—Chase Nat. Bank of City 
of New York v. Citizens Gas Co. 
of Indianapolis, C.C.A.Ind., 113 F. 
2d 217, reversed on other grounds 
62 S.Ct. 15, 314 U.S. 63, 96 L.Ed. 
48. 

84. U.S.—City of Daytona Beach v. 
Gannett Fleming Corddry & Car¬ 
penter, Inc., C.A.Fla., 263 F.2d 771. 

Harzfeld’s, Inc. v. Otis Elevator 
Co., D.C.MO., 16 F.SUPP. 612. 

85. U.S.—U. S. V. Temple, D.C.I11., 
147 F.Supp. 118—^Loughman v. Pitz, 
D.C.N.Y., 29 F.Supp. 882. 

86. U.S.—^Neumann v. Bastlan-Bless- 
mg Co., D.C.I11., 71 F.Supp. 803. 
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ant has repudiated a contract, plaintift is not re¬ 
quired to elect in his complaint between afhrmance 
or rescission of the contract.^" However, the rule 
referred to does not relieve the pleader of the ob- | 
ligation to set forth a short and plain statement of 
each claim for relief,SS and does not permit incon¬ 
sistent allegations in the same cause of action or 
claim.A complaint which is composed of such 
diverse matters as to render it impossible to deter¬ 
mine the real nature of the claim does not comply 
with the Rule requiring a short and plain statement 
of the claim.®® 

Plaintiff may assert liability in the alternative 
against several defendants, or assert their joint lia¬ 
bility -without a showing of relationship between 
them.®i In such case, however, the complaint 


should contain a clear statement that there is some 
liability to plaintiff and show that he is unable to 
state on which of defendants the liability should 

fall.®2 

Without reference to the Federal Rules and in 
apparent reliance on a state court decision it has 
been held that a buyer may in the same action plead 
breach of warranty in one count and fraud and 
deceit in another count based on the same state¬ 
ments of the seller.®® 

Miiltifanousness under former Equity Rules. 
Under former Equity Rules, Rule 26, a bill could 
join various causes or parties without being subject 
to the objection of multifariousness, if such joinder 
would promote the convenient administration of 
justice.®^ 


87. U.S.—Paxton v. Besch Bldg. 
Block Co., D.C.Pa., 146 F.Supp. 32. 

88. U.S.—Goshen Veneer Co. v. G. 
& A. Aircraft, D.C.Pa., 3 P.H.D. 
344. 

89. U.S.—Steiner v. Twentieth Cen¬ 
tury-Pox Pilm Corp., D.C.Cal., 140 
P.Supp. 906. 

Com-mlngllng common-law aad srtatn- 
tory negligence 

A count commingling common-law 
and statutory negligence is open to 
attack and even if the Rules permit¬ 
ted a commingling of grounds, to re¬ 
state a ground of negligence does 
not add to the pleading, 

U.S.—Conner v. Southern Ry. Co., D. 

C.Tenn., 1 F.R.D. 577. 

Complaint not inconsistent 
Complaint to enjoin violation of 
maximum price regulations was not 
subject to objection that it was in¬ 
consistent because complaint in de¬ 
scribing defendant’s business alleged | 
that defendant sold “the garments” 
listed in the regulations and in charg¬ 
ing the violation alleged that defend¬ 
ant sold “garments” listed in the 
regulations. 

U.S.—Brown v. W. T. Grant Co., D. 
C.N.T., 63 F.Supp 182. 

90. U.S.—Capdevielle v. American 
Commercial Alcohol Corporation, D. 
C.N.T., 1 P.R.D. 365. 

91. U.S.—Fowler v. Baker, D.C.Pa., 
32 F.Supp. 783. 

George v. Long Transp. Co., D.C. 
Ohio, 11 F.R.D. 305. 

92. U.S.—Taiyo Trading Co. v. 

Northam Trading Corporation, D.C. 
N.Y., 1 F.R.D. 382. 

93. U.S.—Rasmus v. A. O. Smith 
Corp., D.C.Iowa, 158 F.Supp. 70. 

94. U.S.—^Barr v. Roderick, D.C.Cal., 
11 F.2d 984. 

Marcus Brown Holding Co. v. 
Feldman, D.C.N.Y., 269 P. 306, af¬ 
firmed 41 S.Ct. 465, 256 U.S. 170, 
66 L.Ed. 877. 


D.C.—O'Connor v. Rhodes, 79 P.2d 
146, 65 AppDC. 21, affirmed 56 S. 
Ct. 517, 297 U.S. 383, 80 L Ed. 733. 
21 C.J. p 414 note 58. 

Multifariousness in equity pleading 
generally see Equity §§ 233-257. 

When Joinder not permitted 

(1) Different persons, having sepa¬ 
rate and different claims against one 
defendant, could not join in a bill to 
enforce them. 

U.S.—^\Vood v. National Corporation, 
D.C.Pa., 265 F. 791. 

(2) So, also, a bill could not ordi¬ 
narily be maintained against several 
defendants on separate causes of ac¬ 
tion wholly disconnected from each 
other. 

U.S.—Gruenwald v, Molr Hotel Co., 
C,C.A.I11., 96 P.2d 932, certiorari 
denied 59 S.CL 74, 305 U.S. 615, 83 
L.Ed. 392—^Benjamin v. Stanley Co. 
of America, D.C.Pa., 37 F.2d 904. 

(3) Rule permitting joinder did 
not enable court to take cognizance 
of cause of action not within its ju¬ 
risdiction. 

U.S.—City of Dothan, Ala., v. First 
Nat. Bank, C.C.A.Ala., 61 F.2d 685, 
followed in 61 F.2d 687. 

Vose V. Roebuck Weather Strip 
& Wire Screen Co., D.C.N.Y., 210 
F. 687. 

When Joinder permitted 

(1) Under Equity Rules, Rule 26, 
plaintiff could Join in one bill as 
many causes of action cognizable in 
equity as he had against defendant, 
and those causes could be wholly in¬ 
dependent, separate, and distinct, 
having no connection or relation 
whatever with each other. 

U.S.—Loughran v. Quaker City Choc¬ 
olate & Confectionery Co., D.C.Pa., 
281 F. 186. 

(2) Entire matter presenting com¬ 
mon point of litigation could be de¬ 
termined in plenary suit, where all 
rights of parties could be settled. 
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U.S.—Carter v. Blaine County Inv. 
Co., D.C.Idaho, 45 F.2d 643. 

(3) So a bill could be prosecuted 
by several plaintiffs whose rights 
were violated by a single act of de¬ 
fendant. 

U.S.—Lion Laboratories v. Campbell, 
C.C.A.N.Y., 34 P.2d 642, certiorari 
denied 50 S.Ct. 160, 280 U.S. 611. 
74 L.Ed. 654, and followed in D. P. 
Paul & Co. V. Campbell, 34 F.2d 
645, affirmed Campbell v. Galeno 
Chemical Co., 50 S.Ct. 412, 281 U.S. 
599, 74 L.Ed. 1063, and followed in 
W. H. Long & Co. V. Campbell, C. 
C.A.N.Y., 34 P.2d 645, affirmed 

Campbell v. W. H. Long & Co., 50 
S.Ct. 416, 281 U.S. 610, 74 L.Ed. 
1070. 

Bickell V, Lee, D.C.Pla., 5 F. 
Supp. 720, modified on other 
grounds and affirmed Lee v. Bickell, 
54 S.Ct. 727, 292 U.S. 415, 78 L.Ed. 
1337. 

(4) Bills held not multifarious, un¬ 
der Equity Rules, Rule 26. 

U.S.—Seeley v. Cornell, C.C.A.Tex., 74 
F.2d 353, certiorari denied Cornell 
V. Seeley, 65 S.Ct. 664, 295 U.S. 742, 
79 L.Ed. 1689—^Zimmerman v. 
Farmington Shoe Co., C.C.A.Mass., 
31 F 2d 405. 

Sure-Fit Products Co. v. Fry 
Products, D.C.N.Y., 23 P.Supp. 610 
—^Willcox V. Harriman Securities 
Corporation, D.C.N.Y., 10 F.Supp. 
632. 

Benjamin v. Stanley Co. of Amer¬ 
ica, DC.Pa., 37 F.2d 904—Collins 
Mfg. Co. V. Wickwire Spencer Steel 
Co., D.C.Mass., 14 P.2d 871—^Low 
V. McMaster, D.C.Pa., 255 P. 235 — 
Everglades Drainage League v. 
Napoleon B. Broward Drainage 
Dist., D.C.Pla., 263 P. 246, appeal 
dismissed 40 S.Ct. 219, 261 U.S. 
667, 64 L.Bd. 418. 

D.C.—O’Connor v. Rhodes, 79 P.2d 
146, 65 App.D.C. 21, affirmed 56 S. 
Ct. 617, 297 U.S. 383, 80 L.Ed. 733. 
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§ 268. Necessity and Sufficiency of Jurisdic¬ 
tional Averments 

In actions in the federal courts the facts essential 
to Jurisdiction must be affirmatively and distinctly alleged 
in the complaint, the Federal Rules of Civil Procedure 
requiring a short and plain statement of the grounds on 
which the Jurisdiction of the court depends. 

Since federal courts are courts of limited juris¬ 
diction, as discussed in Federal Courts § 6, it has 


long been the rule that in actions in the federal 
courts the facts essential to jurisdiction must be af¬ 
firmatively and distinctly alleged in the complaint, 
and if the complaint fails to do so, the court, on 
having the defect called to its attention, must dis¬ 
miss the case, as discussed infra § 799, but the 
defect may be corrected by amendment, as discussed 
infra § 323. Under Rule 8 (a) (1) of the Federal 


95. U.S.—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780, 298 U.S. 178. 80 
L.Ed. llSS—Smitli v. McCullough, 
Okl., 46 S.Ct. 338, 270 U.S. 456, 70 
L.Ed. 682—^Norton v. Larney, Okl., 
45 S.Ct. 145, 266 U.S. 511, 69 L.Ed. 
413. 

L. D. Reeder Contractors of Arlz. 
V. Higgins Industries, Inc., C.A. 
Cal., 265 F.2d 768—Curry v. Ragan, 
C.A.Te3:., 267 F.2d 449—Hood v. 
James, C.A.Tex., 266 F.2d 895— 
Jackson v. Kuhn, C.A.Ark., 254 F.2d 
656—^Molnar v. National Broadcast¬ 
ing Co., C.A.Cal., 231 P.2d 684— 
Dinneen v. Williams, C.A.Cal., 219 
F.2d 428—^Birmingham Post Co. v. 
Brown, C.A.Ala., 217 F.2d 127— 
Illinois Terminal R. Co. v. Fried¬ 
man, C.A.Mo., 208 F.2d 675, rehear¬ 
ing denied 210 F.2d 229—Stewart v. 
U. S., C.A.I11., 199 P.2d 517—Pat¬ 
ton V. Baltimore & O. R. Co., C.A. 
Pa., 197 P.2d 732—^Amalgamated 
Ass’n of St., Elec. Ry. & Motor 
Coach Emp. of America, Division 
No. 1127 V. Southern Bus Lines, C. 
A.Miss., 189 P.2d 219, followed in 
189 F.2d 222—^Engel v. Tribune 
Co., C.A.I11., 189 F.2d 176—South 
Side Theatres v. United West Coast 
Theatres Corp., C.A.Cal., 178 F.2d 
648—^Food Fair Stores v. Food 
Fair, C.A.Mass„ 177 F.2d 177— 
Joy V. Hague, C.A.Mass., 175 F.2d 
396, certiorari denied 70 S Ct. 147, 
338 U.S. 870, 94 L.Ed. 634—Bat¬ 
taglia V. General Motors Corp., C. 
A.N.Y., 169 P.2d 254, certiorari de¬ 
nied 69 S.Ct. 236, four cases, 335 
U.S. 887, 93 L.Ed. 426—Becker v. 
Angle, C.C.A.Okl.. 166 F.2d 140— 
Scroggln Farms Corp. v. McFad- 
den, C.C.A.Ark., 166 F.2d 10—Ward 
Baking Co. v. Holtzoff, C.C.A.N.Y.. 
164 F.2d 34—^New York Life Ins. 
Co. V. Greenfield, C.C.A.Fla., 164 F. 
2d 963—^Le Mieux Bros. v. Tremont 
Lumber Co., C.C.A.La., 140 F.2d 887 
—^Alexander v. Westgate-Greenland 
Oil Co., C.C.A.Cal., Ill F.2d 769— 
Royalty Service Corporation v. 
City of Los Angeles, C.C.A.Cal., 98 
F.2d 651—^Zicos v. Dickmann, C.C. 
A.Mo., 98 P.2d 347—Cole v. Blank¬ 
enship, C.C.A.W.Va., 30 P.2d 211— 
Garvin v. Kogler, C.CA..N.J., 272 
F. 442—Hill V. Walker, Mo., 167 
F. 241, 92 C.C.A. 633, certiorari de¬ 
nied 29 S.Ct. 698, 214 U.S. 517. 63 
L.Ed. 1064. 


Boston Safe-Deposit & Trust Co 
V. City of Racine, C.C.Wis., 97 F. 
817. 

Nichols V. McGee, D.CCal., 169 
F.Supp. 721—^Harris v. American 
Legion, D.C.Ind, 162 F.Supp. 700— 
Hickman v. U. S., D C.La, 135 P. 
Supp. 919, reargument denied 140 
F.Supp. 759—Christner v. Poudre 
Val. Co-op. Ass’n, D.C.Colo., 134 F. 
Supp. 115—Jeffers v. U. S., D.C. 
Wls., 133 F.Supp. 426—Lewis v. 
Clarence Coal Min. Co., D.C Pa., 127 
F.Supp. 797—^Blair Holdings Corp. 
V. Rubinstein, D.C.N.Y., 122 F Supp 
602—Padbury v. Dairymen’s League 
Co-op. Ass’n, D.C.Pa., 119 F.Supp. 
738—Pennsylvania Greyhound 

Lines v. Ajnalgamated Ass’n of 
St. Elec. Ry. & Motor Coach Emp. 
of America. Division 1063, D.C.Pa., 
105 F Supp. 637—Rice v. Sioux City 
Memorial Park Cemetery, D.C.Iowa, 
102 F.Supp. 658— Lute v. U. S., 100 
F.Supp. 925. 120 Ct.Cl. 682—City 
of Memphis v. Ingram, D C.Ark., 
98 F.Supp. 395, reversed on other 
grounds, C.A., 195 F.2d 338—Halde- 
man v. U. S., D.C.Mich, 93 FSupp. 
889—^Memmac Hat Corp. v. Crown 
Overall Mfg. Co., D.C.N.Y.. 91 F. 
Supp. 49, affirmed, C.A., 186 F.2d 505 
—McGrimley v. Foley, D.C.Mass., 
89 F.Supp. 10, afflrmedf C.A., 180 F. 
2d 1022—Grazeski v. Federal Ship¬ 
building & Dry Dock Co., D.C.N.J., 
76 F.Supp. 845—^Boerkoel v. Hayes 
Mfg. Corp., D.CMich., 76 F.Supp. 
771—Cardinale v. General Motors 
Corp., D.C.N.Y., 76 F.Supp. 743— 
Quinn v. California Shipbuilding 
Corp., D.C.Cal., 76 F.Supp. 742— 
Bates V. U. S., D.C.Neb., 76 F. 
Supp. 67—Sadler v. W. S. Dickey 
Clay Mfg. Co., D.C.Mo., 73 F.Supp. 
690—^American Distilling Co. v. City 
of Sausalito, D.C.Cal., 73 F.Supp. 
620—Wallingford & Arango v. Mc¬ 
Carty, D.C.Canal Zone, 69 F.Supp. 
1000—^Messick v. Southern Pa. Bus 
Co., D.C.Pa., 69 F.Supp. 799—Feder¬ 
al Deposit Ins. Corp. v, George- 
Howard, D.C.Mo., 65 F.Supp. 921, 
reversed on other grounds, C.C.A., 
163 F.2d 691, certiorari denied 67 
S.Ct. 63, 329 U.S. 719, 91 L.Ed. 623 
—^Associated Press v. Emmett, D. 
C.Cal., 45 F.Supp. 907—^Kelley v. 
Queeney, D.C.N.Y., 41 F.Supp. 1016 
—In re Chaney, D.C.Va., 39 F.Supp. 
696—Berger v. Clouser, D.C.Pa., 36 
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FSupp. 168—Gulbenkian v. Gul- 
benkian, D.C.N.Y., 33 F.Supp. 19 
—^Robertson v. Argus Hosiery 
Mills, D.C.Tenn., 32 F.Supp. 19, re¬ 
versed on other grounds, C.C-A., 
121 P.2d 285, certiorari denied Ar¬ 
gus Hosiery Mills v. Robertson, 
62 S.Ct. ISl, 314 U.S. 681, 86 L Ed. 
644—Gates v. Graham Ice Cream 
Co., D.C.Neb., 31 F.Supp. 854—Colo¬ 
ny Coal & Coke Corporation v. 
Napier, D.C.Ky., 28 F.Supp. 76— 
New England Transp. Co. v. My¬ 
ers, D.C Mass , 15 F Supp. 807— 
Gaunt V. Lloyds America of San 
Antonio, D.C.Tex., ll F Supp. 787 
—Snyder v. Fancher, D C.N.Y, 7 
F.Supp. 697—Caplis v. Helvering, 
D.C.N.Y., 4 F.Supp. 181—Cowell v. 
Ducas, D.C.N.Y., 2 F.Supp. 1. 

Teeters v. Henton, D.C.Wyo., 43 
P2d 176—Clark v. Doherty, DC. 
Mich., 33 F.2d 123—Mutual Life 
Ins. Co. V. Thompson, D.C.Va., 27 F. 
2d 753—Craig v. Gage, D.C.Tex., 
25 P.2d 326—^Emerson v. Baker, D, 
C.Ga., 3 P.2d 830. 

Stein V. Brotherhood of Painters, 
Decorators and Paper Hangers of 
America, D.C.N.J., ll F.R.D. 153— 
Johnson v. Frederick, D.C.Neb., 9 F. 
R.D. 616—Smith v. American Can 
Co., D.C.Ill., 8 F.RD. 112—Gustaf¬ 
son V. Fred Wolferman, Inc., D.C. 
Mo., 6 F.R.D. 503. 

26 C.J. p 767 note 45. 

Bnzden on plaintiff 

(1) It is incumbent on plaintiff to 
allege in clear terms necessary facts 
showing jurisdiction. 

U.S.—Harris v. American Legion, D. 
C.Ind., 162 F.Supp. 700. 

(2) A plaintiff has burden of al¬ 
leging with sufficient particularity 
facts creating jurisdiction. 

U.S.—Sparks v. England, C.C.A.Mo., 
113 F.2d 679. 

Grounds of federal court's jurisdic¬ 
tion of action must be shown in com¬ 
plaint. 

U.S.—^Barnes v. Atlantic Transit Sys¬ 
tem, Inc,, D.C.Ga., 144 F.Supp. 166. 

Crockard v. Publishers, Saturday 
Evening Post Magazine of Phila¬ 
delphia, Pa., D.C.Pa., 19 F.RD. 611. 

Precise allegations 
Allegations founding jurisdiction of 
a federal court must be precise. 

U.S.—Molnar v. National Broadcast¬ 
ing Co., C.A.Cal., 231 F.2d 684. 
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Rules of Civil Procedure, 28 U.S.C.A., the com¬ 
plaint must contain a short and plain statement of 
the grounds on which the jurisdiction of the court 
depends.®^ 

To present a case within the jurisdiction of the 
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federal court plaintiff must state a claim or cause 
of action within some one of the classes of actions 
or claims of which the statutes give federal courts 
jurisdiction,® 7 and whether the federal court may 
assume jurisdiction is determinable by the allega¬ 
tions of the complaint,®® which are controlling, un- 


i96. U S —Freeman v. Mayer, D.C.N. 
J., 146 F.Supp. 202—Kaske v. Roth- 
ert, D.CCal., 133 F.Supp. 427—Jef¬ 
fers V. U. S., D C.Wis., 133 F.Supp. 
426—Gates v. Graham Ice Cream 
Co. D.C.Neb., 31 F.Supp. 864. 

Walter Reade’s Theatres, Inc. v. 
Loew’s Inc., D.C.N.T., 20 F.R.D. 
579—Underwood v. Maloney, D.C. 
Pa., 14 F.R.D. 222—Hadar v. U. S.. 
D.C.N.T., 13 F.R.D. 149—Coyle v. 
Philadelphia Macaroni Co., D.C.Pa., 
9 F.R.D. 331—Hays v. Hercules 
Powder Co., D.C.Mo., 7 P.R.D. 747 
—Rambo v. U. S., D.C.Ga., 2 F.R.D. 
200 . 

O.C.—Smith V. Dulles, 236 F.2d 739, 
99 U.S.App.D.C. 6, certiorari denied 
77 S.Ct. 329, 352 U.S. 966, 1 L.Ed. 
2d 244. 

“By Rule 8 (a) (1) of the Rules of 
•Civil Procedure, 28 U.S.C.A. follow¬ 
ing section 723c, it is provided that 
the pleadings shall contain ‘a short 
and plain statement of the grounds 
•upon which the court's jurisdiction 
depends.’ In other words, the jurls- 
-dlction must appear from the facts 
a.s set forth in a short and plain 
•statement in order to determine the 
jurisdiction.” 

U.S.—Gates v. Graham Ice Cream 
Co., D.C.Neb., 31 F.Supp. 864, 866. 

ja.ctlon to enforce judgment in same 
court 

Requirement that the basis of ju¬ 
risdiction be plainly shown in the 
complaint was satisfied by an allega¬ 
tion that action was brought by a 
receiver in supplementary proceed¬ 
ings to enforce judgment previously 
obtained in the same court. 

U.S.—^Klagese v. Cohen, C.C.A.N.Y., 
146 F.2d 641. 

37. U.S.—^Roark v. West, C.A.Tex., 
251 P.2d 956, certiorari denied 78 S. 
Ct. 1390, 367 US. 940, 2 L..Ed.2d 
1563, rehearing denied 79 S.Ct. 17, 
358 U.S. 869, 3 L.Bd.2d 94, certiora¬ 
ri denied Spears v. Walters, 79 S. 
Ct. 67, 368 U.S. 844, 3 L.Ed.2d 78 
—^Noland V. Noland, C.C.A,Cal., Ill 
F.2d 322, certiorari denied 61 S.Ct. 
30, 311 U.S. 670, 86 L.Ed. 430, re- 
shearing denied 61 S.Ct. 130, 311 U. 
S. 726, 85 L.Ed. 473. 

Philadelphia Local 192 of Ameri¬ 
can Federation of Teachers v. 
American Federation of Teachers, 
D.C.Pa, 44 F.Supp. 345—Grip Nut 
< 30 . V. Sharp, D.C.I11., 40 F.Supp. 
80—^American Co-op. Serum Ass’n 
V. Anchor Serum Co., D.C.IIL, 38 
F.Supp. 313. 


Necessity of showing statute grant¬ 
ing Jurisdiction 

A complainant seeking to maintain 
action in federal district court must 
point to some constitutional statute 
granting the court jurisdiction to 
hear his case. 

U.S.—Applegate v. Applegate, D.C. 
Va., 39 F.Supp. 887. 

Partition where XTnited States is ten¬ 
ant 

A complaint which alleges juris¬ 
diction under a federal statute, which 
authorizes suits for the partition of 
lands where the United States is one 
of the tenants in common or joint 
tenants, is a sufficient jurisdictional 
averment. 

U.S.—Rambo v. U. S., D.C.Ga,, 2 F. 

R. D. 200. 

98. U.S.—^Hillsborough Tp., Somer¬ 
set County, N. J., v. Cromwell, N.J., 
66 S.Ct. 446, 326 U.S. 620, 90 L.Ed. 
368—^Utah Fuel Co. v. National 
Bituminous Coal Commission, App. 
DC.. 59 S.Ct. 409, 306 U.S, 56, 83 
L.Ed. 483—^Moore v. Chesapeake & 
O. Ry. Co., Ind., 64 S.Ct. 402, 291 

U. S. 205, 78 L.Ed. 765. 

Englander Motors, Inc. v. Ford 

Motor Co., C.A.Ohio, 267 P.2d 11— 
Jackson v. Kuhn, C.A.Ark., 254 P.2d 
655—^Amalgamated Ass’n of St., 
Elec. Ry. & Motor Coach Bmp. of 
America, Division No. 1127 v. 
Southern Bus Lines, C.A.Mlss., 189 
F.2d 219, followed in 189 P.2d 222 
—^Delaney v. Carter Oil Co., C.A. 
Okl., 174 P.2d 314, certiorari denied 
Dllle V. Delaney, 70 S.Ct. 71, 338 U. 

S. 824, 94 L.Ed. 501-Iselln v. La 
Coste, C.C.A.La., 147 F.2d 791— 
Brown v. Coumanis, C.C.A.Ala., 136 
F.2d 163, 146 A.L.R. 1241—Douglas 

V. City of Jeannette, Pa., C.C.A.Pa., 
130 F.2d 662, affirmed 63 S.Ct 877, 
319 U.S, 167, 87 L.Ed. 1324, rehear¬ 
ing denied 63 S.Ct. 1170, 319 U.S. 
782, 87 L.Ed. 1726—^Barnhart v. 
Western Maryland Ry. Co., C.C.A. 
Md., 128 P.2d 709, certiorari denied 
63 S.Ct 76, 317 U.S. 671, 87 L.Ed. 
638—O’Malley v. U. S., C.C.A.Mo., 
128 F.2d 676, appeal dismissed Pen- 
dergast v. U. S., 62 S.Ct. 116, 314 

U. S. 674, 86 L.Ed, 465, and O’Malley 

V. U. S„ 62 S.Ct 116, 314 U.S. 674, 
86 L.Ed. 466, and reversed on oth¬ 
er grounds 63 S.Ct. 268, 317 U.S. 
412, 87 L.Bd. 368—State Automo¬ 
bile Ins. Ass’n v. Parry, C.C.A. 
Iowa, 123 F.2d 243. 

Jeffers v. U. S., D.C.Wis., 133 F. 
Supp. 426—^Babb v, Paul Revere 

384 


Life Ins. Co., Worcester, Mass., 
D.C.S.C., 102 F.Supp. 247—Tucker 
v. National Linen Service Corp., 
D.C.Ga., 92 F.Supp. 602, affirmed, 
C.A., 188 P.2d 266, certiorari denied 
72 set 63, 342 U.S. 828, 96 L.Ed. 
627—Saper v. Sussman, D.C.N.Y., 
69 F.Supp. 636—^McGrier v. P, Bal- 
lantine & Sons, D.C.N.Y., 44 F.Supp. 
762—Kelley v. Queeney, D.C.N.Y., 
41 F.Supp. 1016—Grip Nut Co. v. 
Sharp, D.C.I11., 40 F.Supp. 80— 

American Co-op. Serum Ass’n v. 
Anchor Serum Co., D.C.I11., 38 F. 
Supp. 313. 

West Coast Tanneries, Limited v. 
Anglo-American Hides Co., D.C.N. 
Y., 20 P.RD. 166—Continental Mm. 
& Mill. Co. v. Migliaccio, D.C.Utah, 
16 F.R.D. 217. 

Equitable jurlsdictioiL must be de¬ 
termined from complaint or state¬ 
ment of claim. 

U.S.—Linker & Herbert, Inc. v. Mar¬ 
shall, D.C.Wis., 133 F.Supp. 148. 

Complaint will be liberally con¬ 
strued when challenged on ground 
that court lacks jurisdiction of sub¬ 
ject matter. 

U.S.—Caserta v. Home Lines Agency, 
Inc., D.C.N.Y., 154 F.Supp. 356. 

Fact that an action is captioned 
so as to bring it within jurisdiction 
of court is not sufficient. 

U.S.—Viviano v. U. S., D.C.Mich., 105 
F.Supp. 312. 

Prayer for relief not considered 
Jurisdiction Is determined by the 
averments of the pleadings and not 
by what is demanded In the prayer 
for relief. 

U.S.—Babb v. Paul Revere Life Ins. 
Co., Worcester, Mass., D.C.S.C., 102 
F.Supp. 247. 

Petition construed as attempt to re¬ 
view state proceedings 
Petition by railroad company 
which had condemned land under 
state law by filing application for 
condemnation with sheriff and which 
had given notice of intent to appeal 
to federal court from condemnation 
award, praying that damages be fixed 
at not more than $10,000, was an at¬ 
tempt of railroad company to review 
state proceedings on appeal to fed¬ 
eral district court, and was not an 
original action for condemnation. 

U.S.—Chicago, R. I. & P. R. Co. v. 
Stude, Iowa, 74 S.Ct. 290, 346 U.S. 
674, 98 L.Ed. 317, rehearing denied 
74 S.Ct. 612, 347 U.S. 924, 98 L.Ed. 
1078. 
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less challenged by appropriate pleading or motion 
or questioned by the court.^^ 

Jurisdictional allegations need not be cast in any 
particular form,i and the complaint is sufficient if 
when fairly read it presumptively shows that the 
court has jurisdiction.2 However, it has been held 
that the jurisdictional facts must be contained in 
a statement of the plaintiff’s cause of action and not 
by way of anticipation of some defense.^ The ex¬ 
istence of jurisdiction cannot be stated merely as a 
conclusion^ or inferred argumentativel3^5 

As a general rule if the allegations of the com- 
plaint in good faith make a claim within the juriS' 
diction of the court the court has jurisdiction wheth¬ 
er or not the claim is well founded.® Where the 
cause of action is within the substantive jurisdic¬ 
tion of the court for any reason, jurisdiction is not 
marred because the suitor proceeds as libelant in 
admiralty rather than as plaintiff at law.*^ Where 
one ground of jurisdiction is sufficiently alleged, it 


is not necessary to allege any other or additional 
ground,® and where jurisdiction is based on two 
grounds, both properly alleged, it is immaterial as 
to which ground jurisdiction exists.® The court 
has no jurisdiction of a cause of action wholly dis¬ 
tinct from that covered by the pleadings,and a 
bill which joins independent causes of action must 
clearly and specifically plead jurisdictional facts as 
to each cause of action.tl If jurisdiction of the 
original complaint is absent a mere answer cannot 
confer jurisdiction, but a cross complaint, like a 
new action, can or may.i® 

Equitable relief. Where jurisdiction is sought for 
equitable relief the complaint must show why such 
relief is necessary,^® and mere general allegations 
which constitute conclusions unsupported by facts 
are not sufficient to invoke the equity jurisdiction 
of the court.^^ Where no grounds of equitable ju¬ 
risdiction appear from the bill, a cross bill filed by 
defendant by way of defense will not confer juris¬ 
diction,but the court may determine the issues 


99. U.S.—Continental Min. & Mill. 
Co. V. Migllacclo, D.C.Utah, 16 F.R. 
D. 217. 

Objections to Jurisdiction, determina¬ 
tion, and waiver see Infra § 464 et 
sea. 

1. U.S.—Boerkoel v. Hayes Mfg-. 
Corp., D.C.Mich,, 76 F.Supp. 771— 
Conwell V. Central Mo. Tel. Co., 
D.C.Mo., 74 P.Supp. 642. 

2. U.S.—Freeman v. Mayer, D.C.N.J., 
146 F.Supp. 202. 

3. U.S.—^National Lock Co. v. Chica¬ 
go Regional Labor Board, B.C.Ill., 
8 F.Supp. 820. 

Jurisdiction, cannot be conferred by 
•defense even when it is anticipated 
and IS replied to by defense. 

U.S.—Consolidated Cos. v. Martin, T>. 
C.La., 39 F.Supp. 667. 

4. U.S.—Crawford County Trust & 
Savings Bank v. Crawford County, 
Iowa, C.C.AIowa^ 66 F.2d 971, cer¬ 
tiorari denied 64 S.Ct. 439, 291 U, 

S. 664, 78 L.Ed. 1055, Crawford 
County Trust & Savings Bank of 
Dennison, Iowa v, Crawford Coun¬ 
ty, Iowa, 64 S.Ct. 439, 291 U.S. 664, 
78 L.Ed, 1065, and Farmers’ State 
Bank of Dow City, Iowa v. Craw¬ 
ford County, Iowa, 64 S.Ct. 439, 291 
U.S. 664, 78 L.Ed. 1056. 

5. U.S.—^Norton v. Larney, Okl., 46 
S.Ct. 146, 266 U.S. 611, 69 L.Ed. 
413. 

Amalgamated Ass’n of St., Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica, Division No. 1127 v. Southern 
Bus Lines, C.A.Mlss., 189 F.2d 219, 
followed in 189 F.2d 222—Zicos v. 
Dickmann, C.C.A.Mo., 98 P.2d 347 
—Emerson v. Baker, D.C.Ga., 3 F. 
2d 830. 
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6. U.S.—^Utah Fuel Co. v. National 
Bituminous Coal Commission, App 
D.C, 69 S.Ct. 409, 306 U.S. 66, 83 
L.Ed. 483—^Hart v. B. F. Keith Vau¬ 
deville Exch., N.Y., 43 S.Ct. 640, 262 

U. S. 271, 67 L.Ed. 977. 

Englander Motors, Inc. v, Ford 

Motor Co.. C.A.Ohlo. 267 F.2d 11— 
Calhoun v. Kentucky-West Virginia 
Gas Co„ C.C.A.Ky., 166 F.2d 630. 

7. U.S.—^Prince Line v. American 
Paper Exports, C.C.A.N.T., 65 P.2d 
1053. 

8. U.S.—Garfield Local 13-566 Oil, 
Chemical and Atomic Workers In¬ 
tern. Union, AFL-CIO v. Heyden 
Newport Chemical Corp., D.C.N.J., 
172 F.Supp. 230. 

Howard v. National Tel. Co., C.C. 
W.Va., 182 F. 216. 

9. U.S.—^National Marking Mach. 
Co. V. Triumph Mfg. Co., C.C.A 
Mo., 13 F.2d 6. 

10. U.S.—^Universal Oil Products Co. 

V. Standard Oil Co. of Indiana, D. 
C.Mo., 6 F.Supp. 37, affirmed, C.C. 
A., German v. Universal Oil Prod¬ 
ucts Co,, 77 F.2d 70. 

11. U.S.—Stauley Mfg. Co. v. Art 
Metalable Corporation, D.C.Pa., 47 
F.2d 792. 

12. U.S.—Kline v. Murray, D.C. 
Mont., 7 F.2d 404. 

13. U.S,—City of Orlando v. Mur¬ 
phy, C.C.A.Fla., 77 F.2d 702--Chi- 
cago & N. W. By. Co. v. Bauman, 
C.C.A.Neb., 69 F.2d 171, certiorari 
denied Bauman v. Chicago & N. W. 
Ry. Co., 64 S.Ct. 641, 292 U.S. 632, 
78 L Ed. 1485—Queen Ins. Co. of 
America v. Citro, C.C.A.I11., 68 F.2d 
107, 

21 C.J. p 387 note 41 [a]. 
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Bin alleging waste and seeking ao- 
connting 

Equity side of the federal court 
had jurisdiction of suit by the Unit¬ 
ed States to be decreed owner of 
certain oil and gas producing public 
lands in possession of others, where 
bill sought accounting for oil, gas, 
and gasoline removed, alleged waste 
and continued trespass and prayed 
for decree of title, invalidation of 
leases, and other Instruments affect¬ 
ing title, injunction against continued 
trespass, and appointment of receiv¬ 
er. 

U.S.—^U, S. V. Standard Oil Co. of 
California, D C.Cal, 20 P.Supp. 427. 

Transfer of workingmen into another 
union 

Allegations of amended complaint 
held to show that the action of the 
American Federation of Labor in 
transferring brewery drivers from 
the Interaational Union of United 
Brewery, Flour, Cereal, and Soft 
Drink Workers of America to the 
International Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen, and 
Helpers of America, would, if it went 
into effect, take from brewery driv¬ 
ers property rights of a substantial 
kind. 

D.C.—Obergfell v. Green, D.C., 27 F. 
Supp. 934. 

14. U.S.—^Noland v. Noland, C.C.A. 
Cal., Ill F.2d 322, certiorari de¬ 
nied 61 S.Ct. 30. 311 U.S. 670, 85 
L.Ed. 430, rehearing denied 61 S. 
Ct. 130, 311 U.S. 726, 85 L.Ed. 473. 

15. U.S.—Queen Ins. Co. of Ameri¬ 
ca V. Citro. C.C.A.I11., 68 P.2d 107. 
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as presented by an answer or cross bill seeking af¬ 
firmative equitable relie6 

§ 269. - Averments of Citizenship 

In cases where Jurisdiction is dependent on diversity 
of citizenship, the citizenship of the parties must be 
affirmatively alleged in the complaint. 

In cases where federal jurisdiction is dependent 
on the fact that the controversy is between citizens 
of different states, or between a citizen of a state 
and an alien, the requisite diversity of citizenship 
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must be affirmatively alleged in the appropriate 
pleading,usually the complaint,^8 especially in 
view of Rule 8 (a) (1) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., requiring a statement of the 
grounds on which the jurisdiction of the court de- 
pends.^^ An averment that the citizenship of a 
party is unknown will not suffice.^O 

In ancillary suits, since the jurisdiction is depend¬ 
ent on, and supported by, the jurisdiction in the 
principal suit, as stated in Federal Courts § 13, an 
averment of citizenship is unnecessary.^! 


16. U.S.—Kishi v. Humble Oil & Re¬ 
fining Co., C.C.A.Tex.. 298 F. 218, 
certiorari dismissed Humble Oil & 
Refining Co. v. Kishi, 45 S.Ct. 514, 
268 U.S. 708, 69 L.Ed. 1169. 

17. U.S.—-Helntz v. Ohio Cas. Ins. 
Co., D.aCal., 112 F.Supp. 199. 

25 C.J. p 767 note 54. 

18- U.S.—Larsen v. Gibson, C.A.Cal., 
267 F.2d 386—^Yandell v. Trans¬ 
ocean Air Lines, C.A.Cal., 253 F.2d 
622—^Pacific Freight Lines v. U. S., 
C.A.Cal., 239 F.2d 191—Copra v. 
Suro, C.A.Puerto Rico, 236 F.2d 107 
—^Kern v. Standard Oil Co., CA. 
Minn., 228 P.2d 699, opinion sup¬ 
plemented 230 F.2d 954—Kaufman 
V. W. U. Tel. Co., C.A.Tex., 224 F.2d 
723, certiorari denied 76 S.Ct. 321, 
350 U.S. 947, 100 L.Ed. 825-~Levy 
V. Sisson, C.A.Cal., 198 F.2d 73-- 
Engel V. Tribune Co., C.A.I11., 189 
F.2d 176—Sheaf v, Minneapolis, St. 
P. & S. S. M. R. Co., C.C.A.N.D., 162 
F.2d 110—^American Broadcasting 
Co. V. Wahl Co., C.C.A.N.T., 121 F. 
2d 412—^Howard v. Archer, C.C.A. 
Cal., 115 F.2d 342—^United Lens 
Corporation v. Doray Lamp Co., C. 
C.A.I11., 93 F.2d 969—Criscuolo v. 
Atlas Imperial Diesel Engine Co., 

C. C.A.Cal., 84 F.2d 273—Osthaus v. 
Button, C.C.A.Pa., 70 F.2d 392— 
Woodhouse v. Budwesky, C.C.A.Va., 
70 F.2d 61, certiorari denied Wood- 
house V. Moncure, Davis & Bud¬ 
wesky, 65 S.Ct. 84, 293 U.S. 573, 79 
L.Ed. 671—^Doldge v. Cunard S. S. 
Co., C.C.A.Mass., 19 P.2d 600—Ab¬ 
bott V. Eastern Massachusetts St. 
Ry. Co., C.C.A.Mass., 19 P.2d 463. 

Gorham v. Edwards, D.C.N.Y., 164 
F.Supp. 781—Gorham v. Edwards, 

D. C.N.T., 160 F.Supp. 928—Dell v. 
American Export Lines, Inc., D.C. 
N.T., 142 F.Supp. 611—Gelsert v. 
Corriveau, D.C.Mlch., 140 F.Supp. 
29—^Kaske v. Rothert, D.C.Cal., 133 
F.Supp. 427—^Panaview Door & 
Window Co. v. Van Ness, D.C.Cal., 
124 F.Supp. 329—^Blair Holdings 
Corp. V. Rubinstein, D.C.N.T., 122 
F.Supp. 602—^Heintz v. Ohio Cas. 
Ins. Co., D.C.Cal., 112 F.Supp. 199— 
American Newspaper Guild v. Mac- 
kinnon, D.C.Utah, 108 F.Supp. 312 
—Standard Riverside Co. v. Loew's, 


Inc., D.aWis., 106 F.Supp. 102— 
Pennsylvania Greyhound Lines v. 
Amalgamated Ass'n of St. Elec 
Ry. & Motor Coach Emp. of Ameri¬ 
ca, Division 1063, D.C.Pa., 106 F. 
Supp. 537—Circle Fisheries Co. v. 
Seabrooke, D.C.Pa., 103 F.Supp. 734 
—Studio Carpenters Local Union 
No. 946 v. Loew’s, Inc., D.C.Cal., 
84 F.Supp. 675, affirmed, C.A., 182 
F.2d 168, certiorari denied 71 S.Ct. 
64, 340 U.S. 828, 95 L.Ed. 608, re¬ 
hearing denied 71 S.Ct. 194, 340 

U. S. 886, 95 L.Ed. 643—Schatte v. 
International Alliance of Theatri¬ 
cal Stage Emp. and Moving Pic¬ 
ture Mach. Operators of U. S. and 
Canada, D.C.Cal., 84 F.Supp. 669, 
affirmed, C.A., 182 F.2d 158, rehear¬ 
ing denied 183 F.2d 686, certiorari 
denied 71 S.Ct. 64, 340 U.S. 827, 96 
L.Ed. 608, rehearing denied 71 S.Ct. 
194, 340 U.S. 886, 96 L.Ed. 643— 
Timony v. Todd Shipyards Corp., 
D.C.N.T., 69 F.Supp. 779, affirmed, 

C. C.A., 161 F.2d 336, certiorari de¬ 

nied 66 S.Ct. 630, 327 U.S. 779, 90 
L.Ed. 1007—^Indemnity Ins. Co. of 
North America v. Pan Am. Air¬ 
ways, D.C.N.Y., 67 F.Supp. 980— 
Chitwood V. South Carolina Elec¬ 
tric & Gas Co., D.C.S.C., 61 F.Supp. 
486—^Denicke v. Brigham, D.C.Cal., 
46 F.Supp. 868, affirmed, C.C.A., 142 
F.2d 221, certiorari denied 65 S.Ct. 
51, 323 U.S. 739, 89 L.Ed. 692, with¬ 
held 65 S.Ct. 77, rehearing denied 
66 S.Ct. 127, 323 U.S. 816, 89 L.Ed. 
649—^Application of Heller, D.C.Pa., 
39 F.Supp. 310—Serbokov v. Great 
Lakes Transit Corporation, D.C.N. 
Y., 37 F.Supp. 411—^Harris v. 

Twentieth Century Fox Film Cor¬ 
poration, D.C.N.Y., 36 F.Supp. 153 
—Rosenberg v. Hano & Co., D.C. 
Pa., 26 F.Supp. 160—Night Club 
Frocks V. Waltztime Dance Frocks, 

D. C.N.Y., 19 F.Supp. 820—Ebeling 

V. Foster & Kleiser Co., D.C.Wash., 
12 F.Supp. 489. 

Teeters v. Henton, D.C.Wyo., 43 
F.2d 176—Albert Pick & Co. v. 
Cass-Putnam Hotel Co., D.C.Mich., 
41 F.2d 74—^Deere v. State of New 
York, D.C.N.Y., 22 F.2d 861, af¬ 
firmed, C.C.A., Deere v. St. Law¬ 
rence River Power Co., 32 F.2d 
550. 


Crockard v. Publishers, Saturday 
Evening Post Magazine of Phila¬ 
delphia, Pa., D.C.Pa., 19 FRD. 511 
—Croney v. Louisville & N. R. Co., 
D.C.N.Y., 14 P.R.D. 356—Brown v. 
Ingraham, D.C.Pa., 11 F.R.D. 522. 
26 C.J. p 767 note 64. 

Suit against federal officer 
In a suit against a federal officer 
for allegedly illegal acts where no 
federal question is involved, the aver¬ 
ments must show diversity of citi¬ 
zenship. 

U.S.—Mathers & Mathers v. Urschel, 

C. C.A.Okl., 74 P.2d 591. 

Kennedy v. Public Works Ad¬ 
ministration, D.C.N.Y, 23 F.Supp. 
771. 

Rankin Gilmour & Co. v. New¬ 
ton, D.C.N.Y., 270 F. 332. 

In action in nature of bill of in¬ 
terpleader, where plaintiff alleged 
that a number of suits had been filed 
against it and denied liability under 
any of the suits, federal court would 
not have had jurisdiction under fed¬ 
eral interpleader act had not plaintiff 
also made jurisdictional allegations 
required in diversity cases generally. 
U.S.—Maryland Cas. Co. v. Glassell- 
Taylor & Robinson, C.C.A.La, 156 
F.2d 519. 

Allegations surplusage 

Where jurisdiction of action was 
established under federal statute, al¬ 
legations in complaint as to diversity 
of citizenship could be disregarded 
as surplusage. 

U.S.—Fielding v. Allen, C.A.N.Y., 181 
F.2d 163, certiorari denied 71 S.Ct. 
46, 340 U.S. 817, 95 L.Ed. 600. 

19. U.S.—Kaske v. Rothert, D.C.Cal., 

133 F.Supp. 427—^Pennsylvania 

Greyhound Lines v. Amalgamated 
Ass'n of St. Elec. Ry. & Motor 
Coach Emp. of America, Division 
1063, D.C.Pa., 105 F.Supp. 637. 

Croney v. Louisville & N. R. Co., 

D. C.N.Y., 14 F.R.D. 366—Brown v. 
Ingraham, D.C.Pa., 11 F.R.D. 522. 

20. U.S.—Tug River Coal & Salt Co. 
V. Brlgel, Ky., 67 F. 626, 14 C.C.A. 
577, motion denied 70 F. 647, 17 C. 
C.A. 367. 

Speigle V. Meredith, C.C.Ind., 22 
F.Cas.No.13,227, 4 Biss. 120. 

21. U.S.—^Johnson v. Christian, Ark., 
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Plaintiff's assignor. Under a statute formerly in 
force, in case of an assignment, federal jurisdiction 
was dependent on the citizenship of plaintiff’s as¬ 
signor, as discussed in Federal Courts § 67, and such 
assignor’s citizenship was required to be alleged in 
the complaint,22 and both plaintiff and his assignor 
had to be shown to be citizens of a state other than 
that of which defendant was a citizen.23 It was 
necessary that the complaint show that the action 
might have been prosecuted in the federal court 
if no assignment had been made,24 but, where an 
assignment was complete and absolute before any 
claims had arisen thereunder, plaintiff was not re¬ 
quired to allege that the assignor could have main¬ 
tained the action if no transfer had been made.25 
An express averment that the assignor could have 
brought action in the federal court was unnecessary 
if the situs of the assignor was stated and he was 
shown to be a nonresident.26 It seems that a bona 
fide assignee or transferee may now maintain an 
action in the federal courts without alleging that 
his assignor or transferor could have done so.27 


§ 270.-Sufficiency of Averments 

a. In general 

b. As to individuals 

c. As to corporations 

d. As to partnerships and imincorporated 

associations 

e. Guardian or next friend 

f. Executors, administrators, trustees, or 

receivers 

g. Aliens and foreign corporations 

a. In General 

A party invoking Jurisdiction on the ground of di¬ 
versity of citizenship must sufficiently allege such di¬ 
versity by setting forth the citizenship of each proper 
and necessary party on each side of the controversy, 
other than mere formal or nominal parties, as of the 
time of the commencement of the action. 

A party invoking the jurisdiction of a federal 
court on the basis of diversity of citizenship must 
sufficiently allege such diversity.28 He must allege 
the citizenship of each proper or necessary party 
on each side of the controversy.23 It must appear 


8 S.Ct. 989, 125 U.S. 642, 31 L.Ed. 
820. 

A ttdrd-party oomplalnt by iron 
workers* union local agrainst sheet 
metal workers’ union local based 
on contract entered into between par¬ 
ent bodies with respect to assign¬ 
ment of certain work under contract 
was not defective for failure to al¬ 
lege diversity of citizenship and that 
the claim was for more than $3,000, 
since third-party claim was ancil¬ 
lary to main claim in which jurisdic¬ 
tion was present, and no independent 
Jurisdictional ground was required. 
U.S.—Schinella v. Iron Workers Un¬ 
ion Local 361, D.C.N.Y., 149 F.Supp. 
5. 

22. U.S.—Woods V. First Kat. Bank, 
C.C.A.Ariz., 16 F.2d 866. 

Bareco Oil Co. v. Alexander, D. 
C.Iowa, 33 F.Supp. 32. 

AUegatloxi uxmecessary on novation 

Where defendant corporation can¬ 
celed shares of preferred stock of 
plaintiff’s assignor, transferred them 
on books into plaintiff’s name, and 
issued new certificates to him, there 
was a “novation" with respect to 
contract between corporation and 
shareholder, and hence plaintiff could 
bring action on the shares on ground 
of diversity of citizenship of parties 
without alleging citizenship of his 
assignor. 

U.S.—^Kelley v. American Sugar Re¬ 
fining Co., C.CAL.Mass., 139 F.2d 
76, certiorari denied 64 S.Ct. 789, 
321 U.S. 791, 88 L.Ed. 1081. 

23. U.S.—^Metcalf v. Watertown, 
Wis., 9 S.Ct. 173, 128 U.S. 686, 32 L. 
Ed. 543. 


24. U.S.—Smith v. Pifleld, Wis., 91 
F. 661, 33 C.C.A. 681. 

25. U.S.—Joseph Miele Const. Co. v. 
City of Niagara Falls, D.C.N.Y., 21 
F.Supp. 442. 

26. U S.—Metropolitan Life Ins. Co. 
v. Kane, C.CA..Ind., 117 F.2d 398, 
133 A.L.R. 1163. 

27. U.S.—Steinberg v. Toro, U.C. 
Puerto Rico, 96 F.Supp. 791. 

28. U.S,—^Molnar v. National Broad¬ 
casting Co., C.A.Cal., 231 F.2d 684. 

Crockard v. Publishers, Saturday 
Evening Post Magazine of Phila¬ 
delphia, Pa., D.C.Pa., 19 P.R.D. 611. 
Allegation tmfoTindea guesswork 
If allegation that parties are citi¬ 
zens of a certain state appears on 
the face of the complaint to be un¬ 
founded guesswork, the jurisdiction 
of the court is not established. 

U.S.—^Molnar v. National Broadcast¬ 
ing Co, C.A.Cal., 231 P.2d 684. 

Miller & Lux, Inc. v. Nickel, D.C. 
Cal., 141 F.Supp. 41. 

Snfflcient allegations 
U.S.—Gillis V. Keystone Mut. Cas. 
Co., C.A.Ky., 172 P.2d 826, 11 A.L.R. 
2d 465, certiorari denied ^0 S.Ct. 
67, 338 U.S. 822, 94 L.Ed. 499— 
Pierce v. Wagner, C.CA..Cal., 134 
F.2d 968. 

Olewiler v. Fullerton Supply Co., 
D.C.Md., 162 F.Supp. 663—^Hansen 
v. A.S.D.S.S. V. Endborg, D.C.N.Y., 
166 F.Supp. 387—^McDowell v. Da¬ 
vies, D.C.Wash., 96 F.Supp. 301— 
Merrimac Hat Corp. v. Crown Over¬ 
all Mfg. Co., D.C.N.Y., 91 F.Supp. 
49, affirmed, CAu, 186 P.2d 606— 
Refoule v. Ellis, D.C.Ga., 74 F. 
Supp. 336—^Worthington Pump & 
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Machinery Corp. v. Local No. 259 of 
United Elec. Radio and Mach. 
Workers of America, D.C.Mass., 63 
F.Supp. 411. 

Giffln V. Ensign, D.C.Pa., 15 F. 
RD. 200—Savoia Film S. A. I. v. 
Vanguard Films, D.C.N.Y., 10 F. 
R.D. 64—Jackman v. Union Pac. 
R. Co., D.C.MO., 4 P.R.D. 172. 

29. U.S.—^Forcheimer v. Commercial 
Standard Ins. Co., C.A.Tex., 181 F. 
2d 182—Corpus JUrls Secundum 
olted In Givens v. Moll, C.A.Ala., 
177 F.2d 765, 766, certiorari denied, 
70 S.Ct. 999, 339 U.S. 964, 94 L.Ed. 
1373—^Alexander v. Westgate- 
Greenland Oil Co., C.C.A.Cal., Ill 
F.2d 769—^Rosendale v. Phillips, C. 
C.A.N.Y., 87 P.2d 464—Norwalk v. 
Air-Way Electric Appliance Corpo¬ 
ration, C.C.A.N.Y., 87 F.2d 317, 110 
A.L.R. 183—^Levering & Garrigues 
Co. V. Morrin, C.C.A.N.Y., 61 P.2d 
115, affirmed 53 S.Ct. 549, 289 U.S. 
103, 77 L.Ed. 1062—Abbott v. East¬ 
ern Massachusetts St. Ry. Co., C.C. 
A.Mass., 19 P.2d 463—Woods v. 
First Nat. Bank, C.CA-Ariz., 16 F. 
2d 856. 

Corpus Xuxls Secundum olted In 
Sumter v. Sheffield, D.C.T6X., 116 F. 
Supp. 373, 374, appeal dismissed, C. 
A., 207 P.2d 968, certiorari denied, 
74 S.Ct. 678, 347 U.S. 964, 98 L.Ed. 
1100—Pennsylvania Greyhound 
Lines v. Amalgamated Ass’n of St. 
Elec. Ry. & Motor Coach Emp. of 
America, Division 1063, D.C.Pa., 105 
F.Supp. 637—^McGrier v, P. Ballan- 
tine & Sons, D.C.N.Y., 44 F.Supp. 
762—^Rhoads v. National Iron Bank 
of Pottstown, D.C.Pa., 85 F.Supp. 
650—Green v. Gravatt» D.C.Pa., 34 
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affirmatively that no plaintiff is a citizen of the same 
state with any defendant,so that all the parties 
plaintiff are entitled to sue all the parties defend¬ 
ant.^ ^ So when alienage of one party is alleged 
the citizenship of the other party must also be al- 
leged.®2 Where the citizenship of one party in a 
named state is properly averred, it is not sufficient 
to aver generally that none of the adverse parties 
is a citizen of that state,^^ nor is it sufficient to 
aver affirmatively that they are citizens of other but 
unnamed states.^^ Only citizenship of parties of 
record need be shown,35 and the citizenship of a 
mere formal or nominal party need not be dis- 
closed.36 

Alternative allegations of fact, on one of which 
diversity of citizenship would exist and on the other 
not, are insufficient. 

Several counts or claims. Where there are sev¬ 
eral counts in the complaint, a sufficient averment 
as to citizenship in the first count gives jurisdiction 
of the entire action, although the other counts con¬ 
tain no such averment.38 Where one of several 
counts states a cause of action against one defend¬ 
ant whose diverse citizenship is adequately pleaded, 
the fact that in other counts the cause of action 


includes other defendants whose citizenship is not 
stated does not destroy the jurisdiction of the fed¬ 
eral court as to the first count.89 If a plaintiff 
states in one complaint two quite independent 
claims, one showing jurisdiction by reason of diver¬ 
sity and the other not, the court may assume juris¬ 
diction of the diversity claim.^o 

Time of alleged citizenship. The averment of cit¬ 
izenship essential to the jurisdiction of the court 
must show that such citizenship existed at the time 
of the commencement of the suit.^i Averment of 
time of alleged citizenship in an amended bill is 
considered infra § 337, and averment of time of 
foreign citizenship infra subdivision g of this sec¬ 
tion. 

Place for averment of citizenship. The proper 
place for the averment of citizenship is in the body 
of the declaration, bill, or complaint.^2 Jurisdiction 
will be sustained if the requisite averment appears 
in any part of the pleadings,^^ or in exhibits made 
a part of the pleadings.'*^ It is not necessary that 
the citizenship of a corporate party should appear 
in the caption of a petition; an averment in the 
body thereof is sufficient.'*^ The title or caption 
is not a part of the subjoined pleading, and an aver- 


F.Supp. 832—Colony Coal & Coke 
Corporation v. Napier, D.C.Ky., 28 
P.Supp. 76, 

American Fomon Co. v. United 
Dyewood Corporation, D.C.N.T,, 1 
FR.D. 171. 

25 C.J. p 770 note 82. 

Third-party defendants 

Where third-party complaint did 
not disclose citizenship of third-par¬ 
ty defendants, amended complaint, 
which allegred that plaintiffs were 
citizens of Ohio, but which did not 
disclose citizenship of third-party de¬ 
fendants, was not sufficient to show 
jurisdiction for plaintiffs’ claims 
agrainst third-party defendants. 

U.S.—Pasternack v. Dalo, D.C.Pa., 17 
P.R.D. 420. 

Citizenship of all parties properly 
shown 

U S.—Omaha Nat. Bank of Omaha, 
Neb., V. Federal Reserve Bank of 
Kansas City, Mo., C.C.A.Neb., 26 F. 
2d 884, certiorari denied Wyoming 
Nat. Bank of Casper, Wyo., v. 
Omaha Nat. Bank of Omaha, Neb., 
49 S.Ct. 19, 278 U.S. 615, 73 L.Ed. 
539. 

Citizenship of all parties in same 
state affirmatively shown 
U.S.—^Bvarts v. Jones, C.ACal., 228 
P.2d 105, certiorari denied 76 S.Ct, 
1029, 351 U.S. 965, 100 U.Ed. 1485. 

30. U.S.—^Walker v. Bank of Amer¬ 
ica Nat. Trust and Sav. Ass’n, C«A. 
Cal., 268 F.2d 16. 


Caraway v. Ford Motor Co., D.C. 
Mo., 144 P.Supp. 295—^American 
Newspaper Guild v. Mackinnon, D. 
C.Utah, 108 F.Supp. 312. 

Merserole v. Union Paper Collar 
Co., C.C.N.T., 17 F.Cas.No.9,488, 6 
Blatchf, 356. 

31. U.S,—Barnes & Co. v. Berry, C.C. 
Ohio, 156 F. 72. 

32. U.S,—Connolly v. Taylor, Ky., 2 
Pet. 556, 7 L..Ed. 618. 

25 C.J. p 770 note 86. 

33. U.S,—Cameron v. Hodges, Tenn., 
8 S.Ct. 1154, 127 U.S. 322, 32 L.Ed. 
132. 

25 C.J. p 770 note 87. 

34. U.S.—^Benjamin v. New Orleans, 
Lia., 74 F. 417, 20 C.C.A. 591, appeal 
dismissed 18 S.Ct 298, 169 U.S. 161, 
42 L.Ed. 700. 

35. U.S.—Joseph Miele Const. Co. v. 
City of Niagara Falls, D.C.N.T., 21 
F.Supp. 442. 

Valletta v. Whitewater Valley 
Canal Co., C.C.Ind., 28 P.Cas.No.l6,- 
820, 4 McLean 192. 

36. U.S.—^Municipal Excavator Co. v. 
Sied Hoff, C.C.A,Kan., 15 P.2d 10. 

Rhoads v. National Iron Bank of 
Pottstown, D.C.Pa., 35 P.Supp. 660. 
Parties alleged to he proper and nec¬ 
essary 

Where jurisdiction of court was 
based on diversity of citizenship, and 
affirmative allegations of complaint 
showed that plaintiff and defendant 
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were residents of different states but 
that plaintiff and codefendants were 
residents of the same state, and com¬ 
plaint alleged that codefendants were 
proper and necessary parties, plain¬ 
tiff could not sustain jurisdiction on 
theory that court could not be ousted 
of jurisdiction by joinder of formal 
or nominal parties. 

U.S.—^McGrler v. P. Ballantine & 
Sons, D.C.N.Y., 44 F.Supp. 762. 

37. U.S.—^Keene Lumber Co. v. Lev- 
enthal, C.CAL.Mass., 165 P.2d 815. 

38. U.S.—Jones v. Heaton, C.C.Ind., 
13 P.Cas.No.7,468, 1 McLean 317. 

39. U.S.—^Kataoka v. May Depart¬ 
ment Stores Co., D.C.Cal., 30 F. 
Supp. 346. 

40. Claims not clearly divorced 

U.S.—^Wells V. Universal Pictures 
Co., C.C.A.N.T., 166 F.2d 690. 

41. U.S.—^Abbott V. Eastern Massa¬ 
chusetts St. Ry. Co., C.C.A.Mass., 
19 F.2d 463. 

25 C.J. p 769 note 68. 

42. U.S.—^Bradstreet v. Thomas, N. 
Y., 12 Pet. 69, 9 L.Ed. 999. 

25 C.J. p 769 note 74. 

43. U.S.—^Mexican Cent. R. Co. v. 
Pinkney, Tex., 13 S.Ct. 859, 149 U.S. 
194, 37 L.Ed. 699. 

25 C.J. p 769 note 75. 

44. U.S.—^Muller v. Dows, Iowa, 94 
U.S. 444, 24 L.Ed. 207. 

45. U.S.—^Mexico Southern Bank v. 
Reed, C.C.Ohio, 17 P.Cas.No.9,514. 
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ment of citizenship appearing only in such title or 
caption is insufficient.'^® 

b. As to Individuals 

The averment of citizenship need not be made in any 
precise and technical form, but must be positive and 
must show diversity of citizenship rather than mere di¬ 
versity of residence. 

The averment of citizenship need not be made in 
any precise and technical form,^^ ^nd it is sufficient 
if the requisite citizenship is the necessary conse¬ 
quence of the facts alleged, ^8 as where the aver¬ 
ment is of citizenship in a particular federal dis¬ 
trict,or of a political subdivision of a state;®® 
but a general allegation that jurisdiction arises by 
reason of diversity of citizenship is insufficient.®^ 


The averment of citizenship must be positive and 
not merely argumentative or inferential,®^ or in 
the alternative.®® A proper form of allegation is 
a direct statement that the party named is a citizen 
of a designated state.®^ 

It is generally recognized that the complaint must 
show diversity of citizenship and not merely diver¬ 
sity of residence,®® and a mere allegation of resi¬ 
dence is not sufficient to plead citizenship.®® Thus, 
while an allegation of residence and domicile with¬ 
in a state may be sufficient,®7 since citizenship de¬ 
pends on domicile, not merely residence,®® it is 
generally held that a mere averment of residence 
within a state or that a party is a ^‘resident’’ or “in¬ 
habitant** of a designated state,®® and a fortiori 


46. U.S.—^Abbott V. Eastern Massa¬ 
chusetts St. Ry. Co., C.C.A.Mass., 
19 P.2d 463. 

26 C.J. p 770 note 81. 

47. U.S.—Jones v. Andrews, Tenn.. 
10 Wall. 327, 19 L.Ed. 936. 

26 C.J. p 770 note 91. 

48. U.S.—^Kelleam v. Maryland Cas¬ 
ualty Co. of Baltimore, Md, C.C. 
A.Okl., 112 F.2d 940, reversed on 
other grounds 61 S.Ct, 695, 312 U.S. 
377, 86 L.Ed. 899. 

25 C J. p 770 note 92. 

49. U.S.—^Fernandlna Shipbuilding & 
Dry Dock Co. v. Peters, D.C.Fla., 
283 F. 621. 

26 C.J. p 770 note 93. 

50. U.S.—Toledo Tract. Co. v. Cam¬ 
eron, Ohio, 137 F. 48, 69 C.C.A. 
28. 

25 C.J. p 770 note 94. 

51. U.S.—Colony Coal & Coke Cor¬ 
poration V. Napier, D.C.Ky., 28 F. 
Supp. 76. 

Not mere legal conclusioiL 
Allegation of complaint that there 
was “diversity of citizenship’' be¬ 
tween plaintiff and defendant which 
was domiciled in a foreign state, was 
not a mere legal conclusion, and 
complaint would not be dismissed on 
ground that It did not properly allege 
diversity of citizenship, but plaintiff 
would be reqtuired to allege specifical¬ 
ly the state of which he was a citi¬ 
zen, since “diversity of citizenship” 
means that plaintiff and defendant 
are citizens of different states. 

U.S.—Cooper v. Globe Indem. Co., D. 
C.La., 9 F.R.D. 430. 

52. U.S.—Thomas v. Ohio State Uni¬ 
versity, Ohio, 25 S.Ct. 24, 195 U.S. 
207, 49 L.Ed. 160. 

26 C.J. p 770 note 96. 

53. U.S.—^Brown v. Keene, La., 8 
Pet. 112, 8 L.Ed. 886. 

Padbury v. Dairymen’s League 
Co-op. Ass’n, D.C.Pa., 119 F.Supp. 
738. 

26 C.J. p 771 note 96. 


54. U.S.—Smith v. Burt, D.C.La., 46 
P.2d 336. 

Pennsylvania Greyhound Lines 
v. Amalgamated Ass’n of St. Elec 
Ry. & Motor Coach Emp. of Amer¬ 
ica, Division 1063, D.C.Pa., 106 F 
Supp. 637—Watters v. Ralston 
Coal Co., D.C.Pa., 25 F.Supp. 3S7. 
25 C.J. p 771 note 97. 

55. U.S.—Ward v. Morrow, C.C.A.S. 
D., 16 F.2d 660. 

Pentz V. Downey, D.C.Pa., 110 F. 
Supp. 642—^Fort Knox Transit Co., 
D.C.Ky., 58 F.Supp. 362, affirmed, 
C.C A., 151 F.2d 602—Fowler v. 
Baker, D C.Pa., 32 F.Supp. 783. 

56. U.S—Realty Holding Co. v. 
Donaldson, Mich., 46 S.Ct. 521, 268 
U.S. 398, 69 L.Ed. 1014. 

Chicago Stadium Corp. v. State 
of Ind., CA,Ind., 220 F.2d 797. 

Hoskie v. Prudential Ins. Co. of 
America, D.C.N.Y., 39 F.Supp. 305. 

Lack V. Robineau, D.C.Fla., 9 F. 
2d 406—Rosenberg v. Shuler, D.C. 
Okl., 289 F. 820. 

57. U.S.—^McGarry v. City of Bethle¬ 
hem, D.C.Pa., 46 F.Supp. 385. 

58. U.S.—^Pentz v. Downey, D.C.Pa., 
110 F.Supp. 642. 

59. U.S.—^Everhart v. Huntsville Fe¬ 
male College, Ala., 7 S.Ct. 555, 120 
U.S. 223, 30 L.Ed. 623. 

Mantin v. Broadcast Music, Inc., 
C.A.Cal., 244 F.2d 204—Chicago 
Stadium Corp. v. State of Ind., C. 
A.Ind., 220 F,2d 797—^Brooks v. 
Tawkey, C.A.Mass., 200 P.2d 663— 
Keene Lumber Co. v. Leventhal, C. 
C.A.Mass., 165 P.2d 816—Fort Knox 
Transit v. Humphrey, C.C.A.Ky., 
151 F.2d 602—^Kelleam v. Maryland 
Casualty Co. of Baltimore, Md., C. 
C.A.Okl., 112 P.2d 940, reversed on 
other grounds 61 S.Ct. 696, 312 U.S. 
377, 86 L.Ed. 899—^Nash v. Penn¬ 
sylvania R, Co., C.C,A.Ohio, 60 F. 
2d 26. 

Cuozzo V. Italian Line, Italia-So- 
cieta Per Azioni Di Navigazione- 
Genoa, D.C.N.Y.. 168 F.Supp. 304 
—^Douglas V. United Elec., Radio & 
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Mach. Workers of America, D.C. 
Mich., 127 F.Supp. 795—^Padbury v. 
Dairymen’s League Co-op. Ass'n, 
D.C.Pa., 119 F Supp. 738—Swensen 
V. McDaniel, D.CNev., 119 F.Supp. 
152—Howard v. Barr, D C.Ky., 114 
F.Supp. 48—Pentz v. Com. of Pa, 
D.C.Pa, 110 F.Supp. 809—Pentz v. 
Downey, D.C.Pa., 110 F.Supp. 642— 
Gerstman v. Poole, D.C Pa., 88 F. 
Supp. 733—O’Connor v. Johnson, D. 

C. N.Y., 74 F.Supp. 370—^Humphrey 
V. Fort Knox Transit Co., DC.Ky., 
68 F.Supp. 362, aflBLrmed, C.C A., 161 
P.2d 602—^McMaster v. Texas Gulf 
Producing Co., D.C.Tex., 44 F.Supp. 
672—^Meyer v. Kansas City South¬ 
ern Ry. Co., D.C.N.Y., 11 F.Supp. 
937, affirmed, C.C.A., 84 F.2d 411, 
certiorari denied 67 S.Ct. 233, 299 
U.S. 607, 81 L.Ed. 448—Cowell v. 
Ducas, D C.N.T., 2 F.Supp. 1. 

Rosenberg v. Shuler, D.C.Okl., 
289 F. 820. 

Croney v. Louisville & N. R. Co., 

D. C.N.Y., 14 F.R.D. 366—Excello 
Corp. V. Connor, D.C.N.T., 10 F.R D. 
288—Howell v. Gray, D.C.Neb., 9 
P.R.D. 644, motion granted 10 F. 
R.D. 268—Cooper v. Globe Indem. 
Co., D.C.La., 9 F.RD. 430. 

25 C.J. p 771 note 99. 

Complaint alleging ‘^diversity of 
inhabitants” as distinguished from 
“diversity of citizenship” was defec¬ 
tive for failure to allege jurisdiction¬ 
al facts. 

U.S.—Crockard v. Publishers, Satur¬ 
day Evening Post Magazine of 
Philadelphia. Pa., D.C.Pa., 19 F.R. 
D. 611. 

Provision applicable to District Court 
of Puerto Bioo 

Under the statute governing the 
jurisdiction of the United States Dis¬ 
trict Court for the District of Puerto 
Rico and providing that the said dis¬ 
trict court shall have jurisdiction of 
all controversies where all of the 
parties on either side of the contro¬ 
versy are citizens or subjects of a 
foreign State or States, or citizens of 
a State, Territory or District of the 
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averments merely implying residence in a designat¬ 
ed state or place, such as an averment that a party 
is “of” a certain place,are insufficient as aver¬ 
ments of citizenship to support jurisdiction. An 
allegation that a party has a place of business with¬ 
in a state is likewise insufficient.®^ 

Failure to allege diversity of citizenship properly 
will not, however, defeat the jurisdiction of the 
court if as a matter of fact such diversity exists,®^ 
and an averment of “residence” in a state has been 
held sufficient where, construed in the light of the 
evidence in the record, the court is satisfied that 
such averment was intended to aver and should be 
interpreted as averring citizenship in that state.®® 

An averment that the party is a citizen of the 
United States, without also averring him to be a 
citizen of any particular state of the United States, 
is wholly insufficient.®^ An averment that a party 
is a citizen of the United States and a resident 
of a designated state sufficiently shows him to be a 
citizen of such state,®® but it has also been held 
that an averment that a party is a citizen of the 


United States now residing in a certain state is not 
a sufficient allegation that he is a citizen of such 
state.®® 

c. As to Corporations 

To allege the citizenship of a corporation the aver¬ 
ment must be that the party is a corporation and that it 
was created under the laws of a particular state. The 
citizenship of members of the corporation need not be 
stated. 

To allege the citizenship of a corporation the 
averment must be that the party is a corporation,®'^ 
and it must ordinarily be stated that it was created 
under the laws of a particular state,®® or facts 
from which the same legal intendment arises must 
be stated,®® for, ordinarily, only thus can the juris¬ 
dictional citizenship of a corporation be fixed.^® 
An averment containing these two essentials, in 
substance, is sufficient'll without also alleging in 
terms that the corporation is a “citizen” of any 
state.*^^ 

A mere allegation that a party with a corporate 
name is a citizen of a particular state is insufficient 
as a jurisdictional averment*^® unless such party 


United States not domiciled in Puerto 
Rico, a complaint alleging only that 
plaintiff and defendant are *‘resl- 
dents” of New York and Puerto Rico, 
respectively, is clearly defective in 
that neither diversity of citizenship 
nor the domiciliary requirement of 
the statute were sufficiently alleged, 
U.S.—Steinberg v. Toro, D.CPuerto 
Rico, 95 P.Supp. 791. 

60. U.S.—Rabe v. Danaher, C.C.A. 
Conn., 66 P.2d 758. 

25 C.J. p 771 note 1. 

61. U.S.—^Keene Lumber Co. v. Lev- 
enthal, C.C.A.Mass.. 166 P.2d 815, 

62. U.S.—^Kelleam v. Maryland Cas¬ 
ualty Co. of Baltimore, Md., C.C.A. 
Okl., 112 P.2d 940, reversed on oth¬ 
er grounds 61 S.Ct. 695, 312 U.S. 
377, 86 L.Ed. 899. 

Curing defects by amendment see in¬ 
fra § 337. 

63. U.S.—^Kelleam v. Maryland Cas¬ 
ualty Co. of Baltimore, Md., supra. 

26 C.J. p 771 note 4. 

64. U.S.—Cowell V. Ducas, D.C.N.Y., 
2 P.Supp. 1. 

25 CJ-. p 771 note 98. 

66. U.S.—Steiff v. Bing, N.Y., 206 P. 

900, 124 C.C.A. 660. 

25 CJ'. p 771 note 3. 

66. U.S.—Cowell v. Ducas, D.C.N.Y., 

2 P.Supp. 1. 


68. U.S,—^Patton v. Baltimore & O. 
R. Co., C.A.Pa., 197 P.2d 732. 

Hernandez v. Watson Bros. 
Transp. Co., D.C.C 0 I 0 ., 166 P.Supp. 
720. 

Magna Oil & Refining Co. v. 
White Star Refining Co., C.C.A.Del., 
280 P. 62. 

25 C.J. p 772 note 10. 

Created and existing 
Proper allegation is that the cor¬ 
poration is a corporation created and 
existing under the laws of a particu¬ 
lar state; but an allegation that it 
was created or that it exists under 
the laws of a particular state im¬ 
ports that it was created and is ex¬ 
isting under such laws. 

U.S.—^Magna Oil & Refining Co. v. 

I White Star Refining Co., supra. 
ZSTatlonal banking association 
An allegation that a party is a na¬ 
tional banking association organized 
and existing under and by virtue of 
the laws of the United States will not 
suffice to meet diversity require¬ 
ments, since for Jurisdictional pur¬ 
poses such association is deemed to 
be a citizen of the state in which 
it is located, and the allegation must 
show that it is not a citizen of the 
same state as plaintiff. 

U.S.—^Walker v. Bank of America 
Nat. Trust and Sav. Ass’n, C.ACal., 
268 P.2d 16. 


67. U.S.—Thomas v. Ohio State Uni¬ 
versity. Ohio, 26 S.Ct. 24, 196 U.S. 
207, 49 L.Ed. 160. 

25 CJr. p 772 note 9. 

Place of averment of citizenship see 
supra subdivision a of this section. 


69. U.S.—^Muller v. Dows, Iowa, 94 
U.S. 444, 24 L.Bd. 207. 

Grand Trunk R. Co. v. Tennant, 
Me., 66 P. 922, 14 C.C.A. 190, cer¬ 
tiorari denied 15 S.Ct. 1039, 169 
U.S. 254, 40 L.Ed. 147. 
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70 . U.S.—^Pennsylvania v. Quicksil¬ 
ver Min. Co., Pa., 10 Wall. 553, 19 
L.Ed. 998. 

71. U.S.—Carolina & N. W. Ry. Co. 
V. Town of Clover, D.C.S.C.. 34 P.2d 
480, appeal dismissed, C.C.A., Town 
of Clover v. Carolina & N. W. Ry. 
Co., 42 P.2d 1021. 

Hernandez v. Watson Bros. 
Transp. Co., D.C.Colo., 166 P.Supp. 
720—^Pennsylvania Greyhound 
Lines V. Amalgamated Ass'n of St. 
Elec. Ry. & Motor Coach Emp. of 
America, Division 1063, D.C.Pa., 105 
P.Supp. 637. 

I 26 C.J. p 772 note 13. 

Admission of corporate existence and 
citizenship 

Where the declaration alleged that 
plaintiff was a corporation existing 
under the laws of Michigan, and de¬ 
fendant a corporation existing under 
the laws of Delaware, an admission 
at the trial of the corporate exist¬ 
ence of the parties as alleged and 
their citizenship was an admission 
that they were corporations and were 
citizens created and existing under 
the laws of the states mentioned. 

U.S.—^Magna Oil Ss Refining Co. v. 
White Star Refining Co., C.C.A.Del., 
280 P. 62. 

72. U.S.—Sun Printing & Publishing 
Assoc. V. Edwards, N.Y., 24 S.Ct. 
696, 194 U.S. 377, 48 L.Ed. 1027. 

25 C.J. p 773 note 14. 

73 . U.S.—Muller v. Dows, Iowa, 94 
U.S. 444, 24 L.Ed. 207. 
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was incorporated by a public statute.^^ So, an 
averment merely that a corporation is doing busi- 
ness'^5 or has its principal place of business'^® in a 
certain state is insufficient as an averment of citi¬ 
zenship in that state. The necessary facts must be 
alleged positively and not left to mere inference.^? 
The averment must not be ambiguous,*^ 8 argumen¬ 
tative,*^9 or contradictory.80 

It is unnecessary to allege the citizenship of the 
members of the corporation,^! under the doctrine 
that the members of a corporation are conclusively 
presumed to be citizens of the state under whose 
laws the corporation was organized and exists, see 
Federal Courts § 63; before this doctrine became 
established it was necessary to allege the citizenship 
of the members.S 2 ^n allegation of the citizenship 
of a corporation carries with it the citizenship of 
directors where they appear in the action only as 
representatives of the corporation.^^ Averment 
of the citizenship of a foreign corporation is consid¬ 
ered infra subdivision g of this section. 


d. As to Partnerships and Unincorporated As* 
sociations 

The citizenship of each of the members of a partner¬ 
ship, a Joint-stock company, or a voluntary association 
or other group must be alleged. 

Where jurisdiction depends on citizenship, and a 
partnership, or an unincorporated joint-stock com¬ 
pany, a voluntary association, or other group is a 
party, the citizenship of each of the members must 
be alleged,84 notwithstanding local laws may consti¬ 
tute such organizations legal entities and confer on 
them some of the powers and privileges of corpora¬ 
tions. 8 5 An allegation that such partnership or 
unincorporated association is a “citizen” of a des¬ 
ignated state is not sufficient in the absence of fur¬ 
ther averments as to the citizenship of its mem- 
bers.88 So, an allegation that an association, not 
a corporation, was created and exists as an entity 
with capacity to sue or be sued under the laws of 
a designated state is not sufficient to show jurisdic¬ 
tion on the ground of citizenship,87 since the rule 
applicable to corporations imder the doctrine that 
the members of a corporation are conclusively pre- 


Hemandez v. Watson Bros. 
Transp. Co., D.C.Colo., 165 F.Supp. 
720. 

25 C.J. p 773 note 16. 

Corporation of certain state 

A complaint averring that a party 
is a corporation of a certain state is 
insufficient. 

U.S.—Triangle Conduit & Cable Co. v. 
National Electric Products Corpo¬ 
ration, D.C.Del., 38 F.Supp. 533. 

74. U.S.—Covington Drawbridge Co. 
V. Shepherd, Ind,, 20 How. 227, 15 
L.Bd. 896. 

25 C.J. p 773 note 17. 

75. U.S.—Brock v. Northwestern 
Fuel Co., Iowa, 9 S.Ct. 652, 130 U. 
S. 341, 32 L.Ed. 905. 

26 C.J. p 773 note 18. 

Citizenship of assignor 

Allegation that plaintiff’s assignor 
of chose in action is a corporation of 
certain county of state is insufficient 
to show requisite diversity of citizen¬ 
ship, for such an averment is no 
more than a statement that it is do¬ 
ing business there. 

U.S.—Woods V. First Nat. Bank, C.C. 
A.Ariz., 16 P.2d 866. 

76. U.S.—^Equitable Life Assur. Soc. 
of U. S. V. Wilson, C.C.A.Cal., 81 
F.2d 657—Osthaus v. Button, C.C.A. 
Pa., 70 P.2d 392. 

77- U.S.—Thomas v. Ohio State Uni¬ 
versity. Ohio, 25 S.Ct. 24, 196 U.S. 
207, 49 D.Ed. 160. 

Lownsdale v. Gray’s Harbor 
Boom Co., C.C.Wash., 117 F. 983. 

78. U.S.—^Fitzgerald v. Missouri 
Pac. B. Co., C.C.Neb., 46 F. 812. 


Corporation <*for purposes of this ac- 
tlon” 

An averment “that for the pur¬ 
poses of this action” defendant was 
a corporation incorporated under the 
laws of a designated state was held 
not sufficient. 

U.S.—^Fitzgerald v. Missouri Pac. B. 
Co., supra. 

79. U S.—St. Louis, I. M. & S. B. Co. 
v. Newcom, Ark., 56 F. 961, 6 C.C.A. 
172. 

26 C.J. p 773 note 22. 

80. U.S.—^Lownsdale v. Gray’s Har¬ 
bor Boom Co., C.C.Wash., 117 F. 
983. 

25 C.J. p 773 note 23. 

81. U.S.—Shaw v. Quincy Min. Co., 
N.T., 12 S.Ct. 935, 145 U.S. 444, 36 
L.Ed. 768. 

Associated Press v. KVOS, Inc., 
C.C.A.Wash., 80 P.2d 675, reversed 
on other grounds, 67 S.Ct. 197, 299 
U.S. 269, 81 L.Bd. 183. 

82. U.S.—Commercial & Bailroad 
Bank of Vicksburg v. Slocomb, 
Miss., 14 Pet. 60, 10 L.Ed. 364. 

26 C.J. p 772 note 7. 

83. U.S.—Gas Securities Co. v. An- 
tero & Lost Park Reservoir Co., 
Colo., 269 F. 423, 170 C.C.A. 399, 
certiorari denied 40 S.Ct. 13, 250 
U.S. 667, 63 L.Ed. 1198, and follow¬ 
ing Thomas v. Ohio State Univer¬ 
sity, Ohio, 26 S.Ct. 24, 196 U.S. 207, 
49 L.Ed. 160. 

84. U.S.—^Hettenbaugh v. Airline Pi¬ 
lots Ass’n Intern., C.A.Pla., 189 F. 
2d 319—Sperry Products v. Associ¬ 
ation of American Railroads, C.C. 
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A., 132 F.2d 408, 146 A.L.R. 694, 
certiorari denied 63 S.Ct. 1031, 319 
US. 744, 87 L.Ed. 1700 and 63 S.Ct. 
1031, 319 U.S. 744, 87 L.Bd. 1700— 
Rosendale v. Phillips, C.C.A.N.Y.. 
87 P.2d 454—^Levering & Garrigues 
Co. V. Morrln, C.C.AN.T., 61 P.2a 
115, affirmed 53 S.Ct. 649, 289 U.S. 
103, 77 L.Bd. 1062. 

American Newspaper Guild v. 
Macklnnon, D.C.Utah, 108 F.Supp. 
312—Pennsylvania Greyhound 
Lines v. Amalgamated Ass’n of St. 
Elec. Ry. & Motor Coach Emp. of 
America, Division 1063, D.C.Pa., 105 
F.Supp. 637—Green v. Gravatt, D. 
C.Pa., 34 F.Supp. 832—Gaunt v. 
Lloyds Ajnerlca of San Antonio, D. 
C.Tex., 11 F.Supp. 787. 

26 C.J. p 768 note 66. 

Action by members on behalf of local 
union 

U.S.—^Underwood v. Maloney, C.A. 
Pa., 266 P.2d 334. 

85. U.S.—^Levering & Garrigues Co. 
V. Morrin, C.C.A.N.T., 61 F 2d 116, 
affirmed 63 S.Ct. 649, 289 U.S. 103, 
77 L.Ed. 1062. 

Gaunt v. Lloyds America of San 
Antonio, D.C.Tex., 11 F.Supp. 787. 

25 C.J. p 768 note 67. 

88. U.S.—^Levering & Garrigues Co. 
V. Morrin, C.C.A.N.Y., 61 F.2d 116, 
affirmed 63 S.Ct. 549, 289 U.S. 103, 
77 L.Ed. 1062. 

Gaunt V. Lloyds America of San 
Antonio, D.C.Tex., 11 F.Supp. 787. 

26 C.J. p 773 note 29. 

87. U.S.—Gaunt v. Lloyds America 
of San Antonio, supra. 

26 C.J. p 773 note 30, 
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sumed to be citizens of the state under whose laws 
the corporation was organized and exists, discussed 
supra subdivision c of this section, is strictly" con¬ 
fined to corporations and does not extend to other 
artificial persons.^^ 

An allegation that a joint-stock association has 
its principal place of business in a named state is 
wholly insufficient as an allegation of the citizen¬ 
ship of its members.S9 While it is usual to give 
the name of the parties whose citizenship is al¬ 
leged, an allegation in general terms that each 
and every partner or member of the firm or asso¬ 
ciation, without naming them, is a citizen of a des¬ 
ignated state, has been held sufficient.91 

e. Gruardian or Next Friend 

Where a party sues by a guardian or next friend, the 
citizenship of the party himself must be alleged. 

Where a party sues by a guardian or next friend, 
in a case where jurisdiction depends on citizenship, 
the citizenship of the party himself must be al- 

leged.^2 

f. Executors, Administrators, Trustees, or Be- 

ceivers 

The personal citizenship of an executor, administra¬ 
tor, trustee, or receiver, who is a party in his representa¬ 
tive capacity must be aliened. 

Where an executor or administrator, or a trus¬ 
tee, or a receiver is a party in his representative 
capacity, his personal citizenship must be alleged if 
the jurisdiction is dependent on citizenship.®3 An 
averment by an executor or administrator that he 
is a citizen and resident of a certain state and de¬ 


fendants are citizens and residents of another named 
state is sufficient although the pleading further 
shows that plaintiff has been appointed by the state 
of defendants.®"* 

g. Aliens and Foreign Corporations 

Where Jurisdiction depends on the fact that one of 
the parties is a foreign citizen or subject, his foreign citi¬ 
zenship must be made to appear affirmatively in the 
pleadings or in other parts of the record. 

When the jurisdiction of a suit in a federal court 
depends on the fact that one of the parties is a for¬ 
eign citizen or subject, as discussed in Federal 
Courts § 53, his foreign citizenship must be dis¬ 
tinctly and positively averred in the complaint,®^ 
and the averments should be free from argumenta¬ 
tiveness.® 3 A proper allegation is that a party is 
a citizen and subject of a particular foreign state.®7 
The time of the foreign citizenship must be alleged 
as of the date when the suit was commenced.®* 
Under the Judiciary Act of 1789 it was necessary 
to allege in express terms that the party was an 
alien, the jurisdiction being given in cases where an 
‘‘alien” is a party,®® but this is not now necessary.^ 

If the party is a foreign corporation, the form 
of the averment should substantially correspond 
with that required when the party is a domestic 
corporation, see supra subdivision c of this section, 
and allege that the party is a corporation organized 
and subsisting under the laws of some one specified 
foreign state.^ In order properly to invoke the ju¬ 
risdiction of the court it should also be averred that 
the corporation is engaged in business in the dis¬ 
trict.® 


88. U.S.—Gaunt v. Lloyds America 
of San Antonio, supra. 

25 C.J. p 773 note 32. 

88. U.S,—Spencer v. Patey, N.T., 243 
F. 555, 156 C.C.A. 253. 

90. U.S.—^Derk P. Tonkerman Co. v. 
Charles H. Puller’s Adv. Agency, C. 
C.Ill, 135 P. 613. 

91. U.S.—^Derk P. Tonkerman Co. v. 
Charles H, Puller’s Adv. Agency, 
supra. 

25 C.J. p 773 note 35. 

92. U.S.—^Toledo Tract, Co. v. Cam¬ 
eron, Ohio, 187 P. 48, 69 C.C.A. 28. 

25 C.J. p 768 note 64. 

93. U.S.—^Thomas v. Ohio State Uni¬ 
versity, Ohio, 25 S.Ct. 24, 195 U.S. 
207, 49 L.Bd. 160. 

25 C.J. p 768 note 65. 

94. U.S.—Chambers v. Anderson, C. 
C.A.Tenn., 58 P.2d 151. 

95. U.S.—C. H. Nichols Lumber Co. 
V. Pranson, Wash., 27 S.Ct. 102, 203 
U.S. 278, 51 L.Ed. 181. 

Telesphore Couture v. Watkins, 
B.C.N.Y., 162 P.Supp. 727—Oster v. 


Rubinstein, D.C.N.T., 136 P.Supp. 
733. 

25 C.J. p 774 note 67. 

98. U.S.—Bors v. Preston. N.Y.. 4 S. 
Ct. 407, 111 U.S. 252, 28 L.Ed. 419. 

26 G.J. p 776 note 60. 

97. U.S.—Von Voight v. Michigan 
Cent. R. Co., C.C.N.T., 130 P. 398— 
Rondot V. Rogers Tp., Mich., 79 F. 
676, 25 C.C.A. 146, certiorari denied 
18 S.Ct. 946, 168 U.S. 709, 42 L.Ed. 
1211 . 

Wilson V. City Bank, C.C.Mass., 
30 P.Cas.No 17,797, 3 Sumn. 422. 
Averments held suffloient 
U.S.—^Hennessy v, Richardson Drug 
Co., Neb., 23 S.Ct, 632, 189 U.S. 26, 
47 L.Ed. 697. 

26 C.J. p 776 note 64 [aj. 

Averments held insufilclent 

(1) Generally. 

U.S.—Stuart v. Easton, Pa., 15 S.Ct. 

268, 166 U.S. 46, 39 L.Ed. 341. 

25 C.J. p 776 note 64 [bj. 

(2) Characterization as an alien 
national with residence in the state. 
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U.S.—Oster v. Rubinstein, D.C.N.Y., 
136 P.Supp. 733. 

(3) Averment that party was a 
resident of a designated country. 

U.S —Telesphore Couture v. Watkins, 
D.CN.Y., 162 P.Supp. 727. 

98. U.S.—Craswell v. Belanger, 
Wash., 56 P. 529, 6 C.C.A. 1. 

99. U.S.—^Michaelson v. Denison, C. 
C.Conn., 17 P.Cas.No.9,523, Brunn. 
Coll.Cas. 63, 3 Day, Conn., 294. 

25 C.J. p 776 note 65. 

1. U.S.—Hennessy v. Richardson 
Drug Co., Neb,, 23 S.Ct 532, 189 
U S. 25, 47 L.Bd. 697. 

2. U.S.—National SS. Co. v. Tug- 
man, N.Y., 1 S.Ct. 58, 106 U.S. 118, 
27 L.Ed. 87. 

Grand Trunk R. Co. v. Tennant, 
Me., 66 P. 922, 14 C.C.A, 190, cer¬ 
tiorari denied 15 S.Ct 1039, 169 U. 
S. 254, 40 L.Ed. 147. 

25 C.J. p 775 note 68. 

3. U.S.—^Dobson v. Parbenfabriken 
of Elberfield Co., D.C.Pa.» 206 P. 
125. 
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§271. - Averments of Federal Question 

Where Jurisdiction is invoked on the ground that a 
federal question is involved, the plaintiff's own statement 
of his claim must show clearly and distinctly that the 
dispute really and substantially involves some right under 
the Constitution, laws, or treaties of the United States. 

Where jurisdiction is invoked on the ground that 


a federal question is involved, it must affirmatively 
appear from the plaintiff's own statement of his 
claim in the complaint that the dispute is one which 
really and substantially involves some right under 
the Constitution, laws, or treaties of the United 
States.'* If the complaint is sufficient in this respect 


4. U.S.—Skelly Oil Co. v. Phillips 
Petroleum Co., Okl., 70 S.Ct. 876, 
339 U.S. 667, 94 L. Ed. 1194—Smith 
V. McCullough, Okl., 46 S.Ct 338, 
270 U.S. 456, 70 L.Ed. 682—South 
Covington & C. St. Ry. Co. v. City 
of Newport, Ky., 42 S.Ct. 418, 259 
US. 97, 66 LEd. 842. 

Daviditis v. National Bank of 
Mattoon, CA.I1I., 262 P.2d 884— 
Consolidated Freightways v. Unit¬ 
ed Truck Lines, CA.Or., 216 F.2d 
543, certiorari denied 76 S.Ct. 682, 
349 US. 906, 99 L.Ed 1242—Dou¬ 
cette V. Vincent, C.A.Mass., 194 P. 
2d 834—^Amalgamated Ass'n of St. 
Elec. Ry. & Motor Coach Emp. of 
America, Division No. 1127 v 
Southern Bus Lines, CA.Miss., 189 
P.2d 219, followed in 189 F 2d 222 
—Miller v. Brown Shipbuilding Co , 
C.C.A.Tex., 166 F.2d 956—McCart¬ 
ney v. State of W. Va., C.C.A.W. 
Va., 166 P.2d 739—Polhemus v 
American Medical Ass’n, C.C.A.N. 
M., 146 P.2d 367—Swank v. Patter¬ 
son, C.C.A.Arlz., 139 P.2d 145— 
Teague v. Brotherhood of Locomo¬ 
tive Firemen and Enginemen, C.C. 
A.Tenn., 127 P.2d 63—^American 
Broadcasting Co. v. Wahl Co., C.C. 
AN.Y., 121 F.2d 412—Gully v. First 
Nat. Bank, C.C.A.Miss, 81 F,2d 502, 
reversed on other grounds, 57 S.Ct. 
96, 299 U.S. 109, 81 L.Ed. 70—Colo¬ 
nial Drug & Sales Co. v. Western 
Products Co., C.C.A.C 0 I 0 ., 54 P.2d 
216—^Denaro v. Maryland Baking 
Co., C.C.A.Mass., 36 P 2d 361—Mc¬ 
Pherson Bros. Co. V. Okanogan- 
Douglas Inter-County Bridge Co., 
C.C.A.Wash., 24 F.2d 798, certiorari 
denied 49 S.Ct. 26, 278 U.S. 624, 73 
L.Ed. 544—Lynchburg Traction & 
Light Co. V. City of Lynchburg, C. 
C.A.Va,. 16 P.2d 763—Davis v. Mc¬ 
Farland, C.C.A.Tex., 15 P.2d 612, 
certiorari denied 47 S.Ct. 467, 273 
U.S. 754, 71 L.Ed. 876—Scott v. 
First Nat. Bank, C.C.A.Okl., 286 P. 
832. 

Nichols V. McGee, D.C.Cal., 169 F. 
Supp. 721—-Watson v. Devlin, D.C. 
Mich., 167 P.Supp. 638—^Darwin v. 
Jess Hickey Oil Corp., D.C.Tex., 153 
P.Supp, 667—Westinghouse Elec. 
Corp. V. Local 466 of Intern. Union 
of Elec. & Radio, Mach. Workers, 
C. I. O., D.C.N.J., 135 P.Supp. 499— 
Burlesque Artists Ass’n v. I. Hirst 
Enterprises, Inc., D.C.Pa., 134 P. 
Supp. 203—South Carolina State 
Ports Authority v. Seaboard Air 
Line R. Co., D.C.S.C., 124 P.Supp. 
633—Square D Co. v. United Elec., 


Radio and Mach. Workers of Amer¬ 
ica, D.C Mich, 123 F.Supp. 776— 
Corpus Juris Secundum cited in 
Sumter v Sheffield, DC.Tex.. 116 F. 
Supp. 373, 374, appeal dismissed, 

C. A., 207 P.2d 968, certiorari denied, 
74 S.Ct. 678, 347 U.S. 954, 98 L.Ed. 
1100—Castle & Cooke Terminals v. 
Local 137 of Intern. Longshore¬ 
men’s and Warehousemen’s Union, 

D. C.Hawail, 110 F.Supp. 247— 
Walker v. Dallas Independent 
School Dist., D.C.Tex., 76 P.Supp. 
552—Commonwealth of Mass. v. 
McHugh, D.C.Mass., 71 P.Supp. 616 
—Borne v. Jones, D.C.La, 69 P. 
Supp. 170, affirmed, C.CA.., 147 P.2d 
1008—Sanders v. Allen, D.C.Cal., 
58 P.Supp. 417—Carter v. Bramlett, 
D.C.Tex., 51 FSupp. 647—Braswell 
V McGowan, D.C.Tex., 32 P.Supp. 
G78—Rosenberg v. Hano & Co., D. 
C.Pa., 26 F Supp 160—Connor v. 
Rivers, D.C.Ga., 25 P.Supp. 937, af¬ 
firmed 69 S.Ct. 369, 305 U.S. 576, 83 
L.Ed. 363. 

Sproles V. Binford, D.C.Tex, 52 
P.2d 730, followed in J. H. Mc- 
Leaish & Co. v. Binford, 52 F.2d 
737. 

25 C.J. p 776 note 71. 

Be straining enforcement of state 
statute 

Jurisdiction must be affirmatively 
alleged, especially where jurisdiction 
is alleged under federal statute relat¬ 
ing to injunction restraining enforce¬ 
ment of state statute. 

U.S.—Nichols V. McGee, D.C.Cal., 169 
F.Supp. 721. 

Suits involving land acquired under 
federal law 

Text rule is especially true of a 
suit involving rights to land acquired 
under federal law. 

U.S.—Gustason v. California Trust 
Co., C.C.A.Cal., 73 P2d 766, certio¬ 
rari denied 66 S.Ct. 123, 296 U.S. 
607, 80 L.Ed. 430—^Wilson v. Rob¬ 
inson, C.C.A.Wash., 16 P.2d 431, 
followed in 16 P.2d 432, certiorari 
denied 48 S.Ct. 19, 275 U.S. 626, 72 
L.Ed. 407, and Lauridsen v. Alexan¬ 
der, 16 P.2d 432, certiorari denied 
48 S.Ct. 19, 275 U.S. 626, 72 LEd. 
407, certiorari denied Wilson v. 
Robinson, 48 S.Ct. 19, 276 U.S. 626, 
72 L.Ed. 407. 

Deprivation of property by private 
individual 

An allegation that plaintiff was de¬ 
prived of his property by a private 
individual without due process of law 
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does not confer jurisdiction on the 
federal court. 

U.S.—Davidow v. Lachman Bros. Inv. 
Co, CC.A.Cal., 76 P.2d 186. 

Ordinance violating state constitu¬ 
tion 

An allegation that a municipal or¬ 
dinance passed in violation of the 
state constitution infringes plaintiff's 
rights under the Fifth and Four¬ 
teenth Amendments to the federal 
Constitution does not confer jurisdic¬ 
tion. 

U.S.—Jones v. Oklahoma City, C.C.A. 
Okl., 78 F.2d 860. 

Complaints held insufficient 

(1) Generally. 

U.S.—Pennsylvania Turnpike Com¬ 
mission V. McGinnes, C.A.Pa., 268 
F.2d 65—^^Valker v. Bank of Ameri¬ 
ca Nat. Trust and Sav. Ass'n, CA. 
Cal., 268 P.2d 16—Daviditis v. Na¬ 
tional Bank of Mattoon, 262 P.2vl 
884—Jones v. State Road Dept, of 
State of Fla., C.A.Fla., 260 F.2d 421 
—Hess V. Petrillo, C.A.Ind., 259 F. 
2d 735—Martinez v. Southern Ute 
Tribe of Southern Ute Reservation, 
C.A.Colo, 249 F.2d 915, certiorari 
denied 78 S Ct. 998, 356 U.S. 960, 2 
L.Ed.2d 1067, rehearing denied 78 
S.Ct. 1374, 367 U.S. 924, 2 L.Ed.2d 
1376—Olesen v. Trust Co. of Chi¬ 
cago, C.A.I11., 245 P.2d 522, certio¬ 
rari denied 78 S.Ct. 270, 365 U.S. 
896, 2 L.Ed.2d 193—Whelan v. Ri¬ 
ley, C.ATex., 206 P.2d 513, certio¬ 
rari denied 74 S.Ct. 137, 346 U.S. 
886, 98 L.Ed. 390—^Van Zandt v. Mc¬ 
Kee, C.A.La., 202 P.2d 490—Levy v. 
Sisson, C.A.Cal., 198 P.2d 73—Het- 
tenbaugh v. Airline Pilots Ass’n 
Intern., C.A.Pla., 189 P.2d 319— 
Porter v. Bennison, C.A.C 0 I 0 ., 180 
P.2d 623, certiorari denied 71 S.Ct. 
47, 340 U.S. 817, 96 L.Ed. 600— 
Downing v. Howard, C.C.A.Del., 162 
P.2d 654, certiorari denied 68 S Ct. 
155, 332 U.S. 818, 92 L.Ed. 395— 
McCartney v. State of W. Va., C C. 
A.W.Va., 166 P.2d 739—H. Chris¬ 
tiansen & Sons V. City of Duluth, 
C.C.A.Minn., 164 P.2d 206—Polhe¬ 
mus v. American Medical Ass’n, 
C.C.A.N.M.. 146 P.2d 357—State Au¬ 
tomobile Ins. Ass’n v. Parry, C.C. 
A.Iowa, 123 P.2d 243—Gardner v. 
Schaffer, C.C.A.M 0 ., 120 P.2d 840— 
Iwata V. Western Fruit Growers, 
C.C.A.Cal., 90 F.2d 576—^Woodhouse 
v. Budweaky, C.C.A.Va., 70 P.2d 
61, certiorari denied W’oodhouse v. 
Moncure, Davis & Budweskey, 66 S. 
Ct. 84, 293 U.S. 678. 79 L.Bd. 671 
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and is asserted in good faith it is within the juris- | diction of a federal court.^ While failure to state 


—'Stackhouse v. Delaney, C.C.A. 
Colo., 279 F. 738. 

Cowan V. IT S., D.C.N.Y.. 172 P. 
Supp. 291—Hivoli Trucking" Corp. 
V. American Export Lines, Inc., D. 

C. N.Y., 167 FSupp. 937—Watson 
V. Devlin, D C.Mich., 167 P.Supp. 
638—Ames v. Chestnut Knolls, Inc., 

D. C.Del., 159 P.Supp. 791—Fetter 
V. Veterans Administration, D.C N. 
y., 146 P.Supp. 669—Delaware Riv¬ 
er Joint Toll Bridge Commission 
V. Stults, D.C.N.J., 146 P.Supp. 241 
—Geisert v. Corriveau, D.C.Mich., 
140 P.Supp. 29—^Air Line Dispatch¬ 
ers Ass’n, A. P. of L. v California 
Eastern Airways, D.C.Cal., 127 P. 
Supp. 621—Sumter v Shefheld, D. 

C. Tex., 116 P.Supp. 373, appeal dis¬ 
missed, C.A., 207 P.2d 958, certiora¬ 
ri denied 74 S.Ct. 678, 347 U.S. 964, 
98 L.Bd. 1100—Crawford v. Pltuch, 

D. C.Pa., 91 P.Supp. 626—Kasper v. 
National Elec. Products Corp., D.C. 
Pa, 70 P.Supp. 927, affirmed, C.C.A., 
165 F.2d 434—^Timony v. Todd Ship¬ 
yards Corp., D.C.N.Y., 69 P.Supp. 
779, affirmed, C.C.A., 161 F.2d 336, 
certiorari denied 66 S.Ct. 530, 327 

U. S. 779, 90 L.Ed. 1007—^Williams 

V. Miller, D.C.Cal., 48 P.Supp. 277, 
affirmed 63 S.Ct. 258, 317 U.S. 599, 
97 L.Ed. 489, rehearing denied 63 
S.Ct. 558, 318 U.S. 799, 87 L.Ed. 1163 
—Taylor-McCulloch Corporation v. 
Humble Oil & Refining Co., D.C. 
Tex., 29 P.Supp. 312—California 
Water Service Co. v. City of Red¬ 
ding, D.C.Cal., 22 P.Supp. 641, af¬ 
firmed 58 S.Ct. 866, 304 U.S. 252, 82 
L.Ed. 1323. 

<2) To show violation of Labor 
Management Relations Act. 

U,S.—Burlesque Artists Ass’n v. I. 
Hirst Enterprises, Inc., D.C.Pa., 134 
P.Supp. 203. 

<3) To show violations of Securi¬ 
ties Exchange Act of 1934 or rules 
and regulations thereunder. 

IT.S.—Beury v. Beury, D.C.W.Va., 127 
P.Supp. 786. 

(4) To show dispute involving con¬ 
stitutional provision protecting free¬ 
dom of speech and religion. 

ITS.—^Mclntire v. Wm. Penn Broad¬ 
casting Co. of Philadelphia, C.C.A. 
Pa., 161 P.2d 697, certiorari denied 
66 S.Ct. 630, 327 U.S. 779, 90 L.Ed. 
1007. 

Walker v. Dallas Independent 
School Dlst., D.C.Tex., 76 P.Supp. 
652. 

(6) To show violation of Four¬ 
teenth Amendment. 

U.S.—^Walker v. Dallas Independent 
School Dist., D.C.Tex., 76 P.Supp. 
662. 

<6) To show a substantial federal 
claim of denial of equal protection of 
laws. 

U.S.—Everlasting Development Corp. 


V. Sol Luis Descartes, C.A.Puerto 
Rico, 192 P.2d 1, certiorari denied 

72 S.Ct. 626, 342 U.S. 954, 96 L.Ed. 
709. 

Recitals In exhibit attached to com¬ 
plaint insnfflcient 

Pact that deed attached, as exhibit, 
to complaint, in action to enjoin use 
of bridge to support facilities of util¬ 
ities, contained three recitals refer¬ 
ring to passage of federal statute 
authorizing construction of bridge, ac¬ 
tion taken pursuant thereto, and leg¬ 
islative intent with respect thereto, 
was not sufficient to show that plain¬ 
tiff Intended to rely on statute and 
did not give jurisdiction over action 
to federal court. 

U.S.—State of Ark. ex rel. Atty. Gen. 
by Switzer v. Tennessee Gas Trans¬ 
mission Co., D.C.Ark., 121 P.Supp. 
484. 

5. U.S —^Pirst Nat. Bank of Can¬ 
ton, Pa. V. Williams, Pa., 40 S.Ct. 
372, 252 U.S. 604, 512, 64 L.Ed. 690. 
Pagllero v. Wallace China Co., 

C. A.Cal., 198 P.2d 339. 

Dorian v. Shreveport, C.C.La., 20 
P. 401. 

Bustos-Ovalle v, Landon, D.C. 
Cal., 112 P.Supp. 874, affirmed, C. 
A., 226 P.2d 878—Stella v. Kaiser, 

D. C.N.Y., 82 P.Supp. 301—Schlos- 
ser v. Welsh. D.C.S.D., 6 P.Supp. 
993. 

Young & Jones v. Klawatha Gin 
& Mfg. Co., D.C.Miss., 17 P.2d 193. 
M&t-ter for court to determine 

Whether complaint states cause of 
action arising under Constitution and 
laws of the United States is for court, 
not pleader, to determine. 

U.S.—Screven County v. Brier Creek 
Hunting & Pishing Club, Inc., C.A. 
Ga., 202 F.2d 369, certiorari de¬ 
nied Brier Creek Hunting & Fish¬ 
ing Club, Inc. V. Screven County, 

73 S.Ct. 1136. 345 U.S. 994, 97 L.Ed. 
1402. 

TTnoonstitutional order of state of¬ 
ficer 

If the unconstitutionality of an 
order of a state officer is well plead¬ 
ed the court has jurisdiction to try 
the question although the unconstl- 
tutionallty of the statute under which 
the officer acted is not pleaded. 

U.S.—^Herkness v. Irion, D.C.La., 11 
P.2d 386, reversed on other grounds 
49 S.Ct. 40, 278 U.S. 92, 73 L.Ed. 
198. 

Complaint held sufficient 

Cl) Petition for mandamus, alleg¬ 
ing county and precinct registrar had 
refused to register negroes for presi¬ 
dential election. 

U.S.—^Berry v. Davis, C.C.A.Okl., 16 
P.2d 488. 

(2) Complaint based on depriva¬ 
tion of property without due process 
of law. 


U.S.—^Mosher v. City of Phoenix, 
Ariz., 53 S.Ct. 67. 287 U.S. 29, 77 
L.Ed. 148—South Covington & C. 
St. Ry. Co. V. City of Newport, 
Ky., 42 S.Ct. 418, 259 U.S. 97, 66 L. 
Ed 842. 

May Coal & Grain Co. v. Kansas 
City. Mo.. C.C.A.MO., 73 P.2d 345. 

Wilhelm V. Consolidated Oil Cor¬ 
poration, DC.Okl., 11 P.Supp. 444, 
affirmed, C.C.A., 84 P.2d 739—North¬ 
ern Texas Telephone Co. v. City of 
Sherman, Tex., D.C.Tex., 4 P.Supp. 
554. 

Sproles v. Binford, D.C.Tex., 62 
P.2d 730, followed In J. H. Mc- 
Leaish & Co. v. Binford, 62 P.2d 
737—^Dalche v. Board of Com’rs of 
Orleans Levee Dlst., D.C.La., 46 P. 
2d 340—^Northwestern Bell Tele¬ 
phone Co. v. Hilton, D.C.Minn., 274 
P. 384. 

(3) Petition alleging negligent vio¬ 
lation of federal altitude rule to 
plaintiff’s damage. 

U.S.—Nelswonger v. Goodyear Tire 
& Rubber Co., D.C.Ohio, 35 F.2d 
761. 

(4) Complaint presenting a ques¬ 
tion of impairment of a contract by 
the state. 

U.S.—Green v. Oemler, C.C.Ga., 151 
P. 936. 

(6) Complaint within Federal De¬ 
claratory Judgment Act. 

U.S.—Textile Workers Union of 
America, CIO v. Aleo Mfg. Co., D. 
C.N.C., 94 P.Supp. 626. 

(6) Complaint alleging an unfair 
labor practice which affected “com¬ 
merce.” 

U.S.—^Douglas V. International Broth, 
of Elec. Workers Union, D.C.Mich., 
136 P.Supp. 68. 

(7) Complaint stating cause of ac¬ 
tion within jurisdiction conferred by 
Labor Management Relations Act. 
U.S.—Tampa Sand & Material Co. v. 

Bricklayers, Masons, Plasterers, 
Marble Masons, Tile Layers, Ter- 
razzo Workers, and Cement Finish¬ 
ers’ Union No. 3, Fla., C.APla., 263 
P.2d 300—Cone Bros. Contracting 
Co. V. Bricklayers, Masons, Plaster¬ 
ers, Marble Masons, Tile Layers, 
Terrazzo Workers, and Cement Fin¬ 
ishers’ Union No. 3, Pla., C.A.Pla., 
263 P.2d 297. 

Employing Plasterer’s Ass’n of 
Chicago V, Operative Plasterers and 
Cement Masons Intern. Ass’n of U. 
S, and Canada, D.C.I11., 172 P.Supp. 
337—Burlesque Artists Ass’n v. I. 
Hirst Enterprises, Inc., D.C.Pa., 134 
P.Supp 203—Square D Co. v. Unit¬ 
ed Elec., Radio and Mach. Workers 
of America, D.C.Mich., 123 P.Supp. 
776—Bethlehem Steel Co. v. Indus¬ 
trial Union of Marine & Shipbuild¬ 
ing Workers of America, C. I. O., D. 
C.N.Y., 115 P.Supp. 231—^Local 1104, 
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a cause of action has in some cases been regarded 
as defeating federal jurisdiction,^ jurisdiction will 
not ordinarily be defeated because of the failure 


to state a cause of action good on the merits or 
on which relief can be granted,*^ because in the end 
the claim may be held erroneous,® or a good defense 


United Elec., Radio & Mach. Work¬ 
ers of America (UE) v. Wagner 
Elec. Corp., D.C.Mo., 109 F.Supp. 
676—Textile Workers Union of 
America, C. I. O. v. Aleo Mfg. Co., 
D.C.N.C., 94 F.Supp. 626. 

(8) Complaint in action under 
Jones Act. 

U S.—^Hansen v. A. S. D. S. S. V, End- 
borg, D.C.N.T., 155 F Supp. 387. 

Ritchie V. Atlantic Refining Co., 
D.C.N.J., 7 F.R.D. 671. 

(9) Complaint asserting rights un¬ 
der Federal Employers’ Liability Act. 
U.S.—^Moore v. Central R. Co. of N. J., 

C.A.N.Y., 186 F.2d 369, 

(10) Complaint alleging violation 
of Interstate Commerce Act. 

U.S.—Fielding v. Allen, C.A N.Y., 181 

F.2d 163, certiorari denied Ogden 
Corp. V. Fielding, 71 S.Ct. 46, 340 
U.S. 817, 95 L.Ed. 600. 

(11) Complaint under Railway La¬ 
bor Act. 

U.S.—^Felter v. Southern Pac. Co., 
Cal., 79 S Ct. 847, 359 U.S. 326. 3 L. 
Ed.2d 854. 

(12) Complaint alleging discrimi¬ 
nation by railroad or railroad labor 
organization. 

U.S.—^Dillard v. Chesapeake & O. Ry. 
Co., C.A.W.Va., 199 F.2d 948. 

Brady v. Trans World Airlines, 
Inc., D.C.Del.. 174 F.Supp. 360— 
Cherico v. Brotherhood of R. R. 
Trainmen, D.C.N.Y., 167 F.Supp. 
635. 

(13) Complaint alleging violation 
of statute prohibiting air carriers 
from effecting discrimination. 

U.S.—Fitzgerald v. Pan Am. World 
Airways, C.A.N.Y., 229 F.2d 499. 

(14) Complaint in shipper’s action 
under Carmack Amendment. 

U.S.—^Peyton v. Railway Express 
Agency. Tex., 62 S.Ct. 1171, 316 U. 

S. 350, 86 L.Ed. 1625, rehearing de¬ 
nied 63 S.Ct. 23, 317 U.S. 706, 87 
L.Ed. 563, rehearing denied 63 S.Ct. 
627, 318 U.S. 798, 87 L.Ed. 1162, 
rehearing denied 63 S.Ct. 668, 318 
U.S. 799, 87 L.Bd. 1163, rehearing 
denied 63 S.Ct. 979, 318 U.S. 802, 
87 L.Ed. 1164, rehearing denied 63 
S.Ct. 1024, 319 U.S. 779, 87 L.Ed. 
1724. 

(16) Complaint alleging violation 
of the Securities Act of 1933 and 
the Securities Exchange Act of 1934. 
Xj.s.— Jung V. K. & D. Min. Co., C.A. 
Ill., 260 F.2d 607. 

(16) Other complaints. 

U.S.—England v. Louisiana State Bd. 
of Medical Examiners, C.A.La., 259 
P.2d 626—^Hicks v. City of Los An¬ 
geles, C.A.Cal., 240 P.2d 495—^Brew¬ 
er V. Hoxie School Dist. No. 46 of 


Lawrence County, Ark., C.A.Ark., 
238 P.2d 91—^Local 19, Warehouse, 
Processing and Distributive Work¬ 
ers Union, Retail, Wholesale and 
Dept. Store Union v. Buckeye Cot¬ 
ton Oil Co., C.A.Tenn., 236 F.2d 
776, certiorari denied 77 S.Ct. 1293, 
354 U.S. 910, 1 L.Ed-2d 1428— 
Fitzgerald v. Pan Am. World Air¬ 
ways, C.A.N.Y., 229 F.2d 499— 

Lowe V. Manhattan Beach City 
School Dist. of Los Angeles Coun¬ 
ty, C.A.Cal., 222 F.2d 258—South 
Side Theatres v. United West Coast 
Theatres Corp., C.A.Cal., 178 F.2d 
648—Co-Efficient Foundation v. 
Woods, C.A.Tex., 171 F.2d 691. 

Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1—Teeval, Inc. v. City of 
New York, D.C.N.Y., 92 F.Supp. 
827—Shipman v. Dupre, D.C.S.C., 
88 F.Supp. 482, vacated on other 
grounds 70 S.Ct. 640, 339 U S. 321, 
94 LEd. 877—^Bowers v. Calkins, 
D.CN.H., 84 F.Supp. 272—^Merced 
Dredging Co. v. Merced County, 
D.C.Cal., 67 F.Supp. 698—State of 
Wyoming v. Franks, D.C.Wyo, 68 
F.Supp. 890. 

U. S. V. Rockhill, D.C.Or., 9 F.R. 
D. 696. 

6. Palliiz<e to state maritime claim 
cognizable in admiralty held to de¬ 
feat jurisdiction 

U.S.—Clinton v. International Organ¬ 
ization of Masters, Mates & Pilots 
of America, Inc., C.A.Cal., 254 F.2d 
370. 

Under PnbUc Utility Holding Compa¬ 
ny Act 

Complaint, alleging that directors 
of utility, which had not registered 
under Public Utility Holding Compa¬ 
ny Act, elected to receive common 
stock in reorganized subsidiary in 
return for preferred shares, that if 
different option had been exercised 
or no option had been exercised the 
utility would have been money ahead, 
did not state cause of action, within 
jurisdiction of federal court, against 
defendant directors of utility, in ab¬ 
sence of allegation of fact showing 
that loss suffered happened in a way 
Public Utility Holding Company Act 
was enacted to prevent. 

U.S.—^Downing v, Howard, C.C.A.Del., 
162 P.2d 654, certiorari denied 68 
S.Ct. 166, 332 U.S. 818, 92 L.Ed. 
395. 

Allegation, as to damages required 
(1) In action by City of Memphis 
to restrain administrative officer of 
county in Arkansas and the county 
from dismantling wagon roadways 
bracketed to sides of bridge over Mis¬ 
sissippi river on theory of violation 
of federal statutes prohibiting devia¬ 
tion from plans and specifications 
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for such bridge without approval or 
modification by federal officers, city 
was required to allege in support of 
federal jurisdiction that It had suf¬ 
fered or would suffer special damages 
by reason of the violation or failure- 
to comply with federal statute, and 
that such special damages flowed 
from obstruction to navigation. 

U.S—City of Memphis v. Ingram, D. 
C.Ark, 98 F.Supp. 395, reversed on 
other grounds, C.A., 195 F.2d 338. 
(2) A stockholder’s action against 
officers of state and national banks 
for damages for fraud and conspiracy 
in consolidation of banks was not 
Within jurisdiction of district court 
as one “arising under Constitution or 
laws of the United States’’ because 
of officers' alleged violations of fed¬ 
eral statutes, where complaint did 
not show that damages sustained re¬ 
sulted from alleged violations, but 
showed that damage resulted from 
stockholder’s ignorance of his rights. 
U.S.—^Denicke v. Brigham, C.C.A.CaL, 
142 F.2d 221, certiorari denied 65 S. 
Ct. 61, 323 U.S. 739, 89 LEd. 592, 
withheld 65 S.Ct. 77, rehearing de¬ 
nied 65 S.Ct. 127, 323 U.S. 816, 89 
L.Ed. 649. 

7. US.—Bell V. Hood, Cal., 66 S.Ct. 
773, 327 U.S. 678, 90 L.Ed. 939— 
Binderup v. Pathe Exchange, 44 S. 
Ct. 96, 263 U.S. 291, 68 L.Ed. 308. 

Fielding v. Allen, C.A.N.Y., 181 
F.2d 163, certiorari denied Ogden 
Corp. V. Fielding, 71 S.Ct. 46, 340 
U.S. 817, 95 L.Ed. 600. 

Fitzgerald v. Pan Am. World 
Airways, D.C.N.Y., 132 F.Supp. 798, 
reversed on other grounds, C.A., 229 
F.2d 499—^Interstate Natural Gas 
Co. V. Southern Cal. Gas Co, DC. 
Cal., 103 F.Supp. 317, affirmed, C.A., 
209 F.2d 380—State of Ga. v. Wen¬ 
ger, D.C.Del., 94 F.Supp. 976, af¬ 
firmed, C.A., 187 F.2d 286, certiora¬ 
ri denied 72 S.Ct. 41, 842 U.S. 822, 
96 L.Ed. 621, rehearing demed 72 
S.Ct. 105, 342 U.S. 874, 96 L.Ed. 657 
—Cooper V. Hutchinson, D.C.N.J., 
88 F.Supp. 774, vacated on other 
grounds, C.A., 184 F.2d 119. 

Season for mle 

Failure to state a proper cause of 
action calls for a judgment on the 
merits and not for a dismissal for 
want of jurisdiction, and whether 
complaint states a cause of action on 
which relief could be granted is a 
question of law and just as Issues 
of fact it must be decided after and 
not before court has assumed juris¬ 
diction over controversy. 

US.—Bell V. Hood, Cal., 66 S.Ct. 773, 
327 U.S. 678, 90 L.Ed. 939. 

8. U.S.—Pagllero v. Wallace China 
Co.. C.A.Cal., 198 F.2d 339—E. C. 
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on the merits may be interposed.^ Where a federal 
statute or constitutional provision creates a remedy 
that in some instances may be availed of by a plain¬ 
tiff, the fact that his complaint does not bring him 
within the class of persons entitled to the remedy 
goes to the sufficiency of the pleading on the merits 
of the case, not to the jurisdiction of the court.^O 

A genuine present controversy must be disclosed 


on the face of the complaint.il Jurisdiction is 
wanting where the federal question averred is plain¬ 
ly unsubstantial or frivolous,!^ or where the al¬ 
leged claim under the federal Constitution or stat¬ 
utes clearly appears to be immaterial and made for 
the sole purpose of conferring jurisdiction.13 

The face of the complaint determines jurisdic¬ 
tion,l^ and its allegations are controlling.!5 Alle- 


Atkins & Co. V. Dunn, C.C A Ind., 
28 P.2d 5. 

Hurd V. Illinois Bell Tel Co., D.C. 
Ill., 136 F Supp. 125, affirmed, C A., 
234 P 2d 942, certiorari denied Sey- 
bold V. Western Elec. Co., 77 S.Ct. 
216, 352 U.S. 918, 1 L Ed.2d 124, 
rehearing denied 77 S Ct. 352, 352 
US. 977. 1 L.Ed.2d 329—Schlosser 
V. Welsh, D.C.S D.. 6 P.Supp. 993. 

J. & A. Freiberg Go. v. Dawson, 
DC.Ky., 274 P, 420, affirmed Daw¬ 
son V. Kentucky Distilleries & 
Warehouse Co., 41 S.Ct. 272, 255 
U S. 288, 65 L.Ed. 638. 

Pailnre of proof 

If the allegations of the petition 
or declaration state a cause of ac¬ 
tion within the jurisdiction of the 
court, that jurisdiction Is not affected 
by failure of proof of such allega¬ 
tions. 

U S.—Nitro Development Co. v. U. S., 
D.C.W.Va., 5 F.2d 99, reversed on 
other grounds, C.C.A., U. S. v. Nitro 
Development Co., 11 F 2d 75, cer¬ 
tiorari denied Nitro Development 
Co. V. U. S, 46 S.Ct. 630, 271 U.S. 
678, 70 L.Ed. 1147. 

8. U.S.—Levering & Garrigues Co, 
V. Morrin, N.T., 53 S Ct 549, 289 
U.S. 103, 77 L.Ed. 1062. 

Central Kentucky Natural Gas 
Co. V. Railroad Commission of Ken¬ 
tucky, D.C.Ky , 37 F.2d 938. 

25 C J. p 776 note 74. 

10. U.S.—Screven County v. Brier 
Creek Hunting & Fishing Club, 
Inc, C.AGa., 202 F.2d 369, certio¬ 
rari denied Brier Creek Hunting & 
Pishing Club, Inc. v. Screven 
County, 73 S.Ct 1136, 345 U.S. 994, 
97 LEd. 1402. 

11. U.S.—Porter v. Bennison, C.A. 
Colo., 180 P.2d 623, certiorari de¬ 
nied 71 S.Ct 47, 340 U.S. 817, 96 L, 
Ed. 600. 

Crawford v. Pituch, D.C.Pa., 91 
P.Supp. 626. 

12. U.S —Bell v. Hood, Cal., 66 S.Ct 
773, 327 U.S. 678, 90 L.Ed. 939— 
Mayo V. Lakeland Highlands Can¬ 
ning Co., Fla., 60 S.Ct 517, 309 U.S. 
310, 84 LEd. 774—^Levering & Gar¬ 
rigues Co. V. Morrin, N.Y., 53 S.Ct. 
549, 289 U.S. 103, 77 L.Ed. 1062. 

Carrlgan v, Sunland-Tujunga Tel. 
Co., C.A.Cal., 263 F.2d 668—Noel 
Estate, Inc. v. Commercial Nat. 
Bank in Shreveport, C.A.La., 232 
S'. 2d 483—Dlnneen v. Williams, C.A. 


Cal., 219 P.2d 428—Screven County 
V. Brier Creek Hunting & Pishing 
Club. Inc. C.A.Ga., 202 F.2d 369, 
certiorari denied Brier Creek Hunt¬ 
ing & Pishing Club, Inc. v. Screven 
County. 73 S.Ct 1136, 345 U.S. 994, 
97 L.Ed. 1402—Strachman v. Pal¬ 
mer, C.A.Mass., 177 F.2d 427—Mc¬ 
Cartney V. State of W. Va., C.C.A. 

‘ W.Va., 156 P.2d 739—State Auto¬ 
mobile Ins. Ass’n v. Parry, C.C.A. 
Iowa, 123 P.2d 243—Central Illi¬ 
nois Public Service Co. v. City of 
Bushnell, C.C.A.I11.. 109 P.2d 26. 

Trauss v. City of Philadelphia, 
D.C.Pa., 169 P.Supp. 672—Hills v. 
Eisenhart, D.C.Cal., 156 F.Supp. 902, 
affirmed, C.A., 256 F.2d 609, certio¬ 
rari denied 79 S.Ct 63, 358 U.S. 
832, 3 L.Ed.2d 70, rehearing denied 
79 S.Ct 228, 358 U.S. 914, 3 L.Ed. 
2d 235—^Kansas City, Kan. v. Atchi¬ 
son, T. & S. F. Ry. Co., D.C.Kan., 
101 P Supp. 1—^Dunning v. Agricul¬ 
tural Prorate Advisory Commission 
of California, D.C.Cal., 38 P.Supp. 
393. 

Question not substantial 

(1) An allegation that a statute is 
unconstitutional after the supreme 
court has adjudged It to be constitu¬ 
tional Is without merit and unsub¬ 
stantial and does not confer jurisdic¬ 
tion on the federal court. 

U.S.—Jones v. National Bank of Ches¬ 
ter County, C.C.A.Pa., 72 F.2d 195, 
certiorari denied 66 S.Ct. 606, 294 
U.S. 710, 79 L.Ed. 1245. 

(2) In action by City of Memphis 
to restrain administrative officer of 
county of Arkansas and the county 
from dismantling wagon roadways 
bracketed to sides of bridge over Mis¬ 
sissippi river, where plaintiff claimed 
that dismantling would be unlawful 
deviation from specifications for the 
bridge without approval of federal 
officers as required by federal statute 
but plaintiff did not allege or offer 
to prove in what way obstruction to 
navigation, if any, would affect its 
right or what special damage would 
be sustained and did not show that It 
was engaged in navigation or that 
removal of roadways would adversely 
affect its right to navigation, federal 
question alleged was not substantial. 
U.S.—City of Memphis v, Ingram, D. 

C.Ark., 98 F.Supp. 395, reversed on 
other grounds, C.A., 196 P.2d 338. 

13. U.S.—Bell V. Hood, Cal., 66 S.Ct. 
773, 327 U.S. 678, 90 L.Ed. 939. 
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Alleged violations not immaterial to 
relief sought 

U.S —Bell V. Hood, Cal., 66 S Ct. 773, 
327 U.S. 678, 90 L.Ed. 939. 

14. US.—Barnett v. Kunkle, Okl., 
44 S.Ct. 254, 264 U.S. 16, 68 L.Ed. 
639. 

Stauffer v. Exley, C.A.Cal., 184 
F.2d 962—Skelly Oil Co. v. Phil¬ 
lips Petroleum Co., C.A Okl., 174 P. 
2d 89, reversed in part on other 
grounds and vacated in part on oth¬ 
er grounds 70 S.Ct. 877, 339 U.S. 
667, 94 L.Ed. 1194—Carolina & N. 
W. Ry. Co. V. Town of Lmcolnton, 
C.C.A.N.C., 33 P.2d 719. 

State of Colo, ex rel. Land Ac¬ 
quisition Commission v. American 
Mach. & Foundry Co., D.C.Colo., 143 
F.Supp. 703—^Parissi v. General 
Electric Co., D.C.N.Y., 97 P.Supp. 
333—Crawford v, Pituch, D.C.Pa., 
91 P.Supp. 626. 

Pittsburgh Terminal Coal Corpo¬ 
ration V. United Mine Workers of 
America, D.C.Pa., 22 F.2d 559. 

15. U.S.—Bell V. Hood, Cal., 66 S.Ct. 
773, 827 U.S. 678, 90 L.Ed. 939— 
Peyton v. Railway Express Agen¬ 
cy, Tex., 62 set. 1171, 316 U.S. 350, 
86 L.Ed. 1626, rehearing denied 63 
S.Ct. 23, 317 US. 705, 87 L.Ed. 563, 
rehearing denied 63 S.Ct. 627, 318 
U.S. 798, 87 L.Ed. 1162, rehearing 
denied 63 S.Ct. 658, 318 U.S. 799, 87 
L.Ed. 1163, rehearing denied 63 S. 
Ct. 979, 318 U.S. 802, 87 L.Ed 1164, 
rehearing denied 63 S.Ct. 1024, 319 

U. S. 779, 87 L.Ed. 1724—Ex parte 
Poresky, 54 S.Ct. 3, 290 U.S. 30, 78 
L.Ed. 152—Levering & Garrigues 
Co. V. Morrin, N.T., 53 S.Ct. 549, 
289 U.S, 103, 77 LEd. 1062—Mosh¬ 
er V. City of Phoenix, Ariz., 53 S. 
Ct. 67, 287 U.S. 29, 77 L.Ed. 148. 

Brewer v, Hoxie School Dist. No. 
46 of Lawrence County, Ark., C.A. 
Ark., 238 F.2d 91—Green v. Gage, 
C.A.Tex., 186 P.2d 984—Fielding v. 
Allen, C.C.A.N.Y., 181 F.2d 163, 

certiorari denied Ogden Corp. v. 
Fielding, 71 S.Ct. 46, 340 U.S. 817, 
95 L.Ed. 600—Chaskin v. Thomp¬ 
son, C.C.A.Cal., 143 F.2d 666—Ru¬ 
bens V. Bowers, C.CCal., 136 F.2d 
887—Connolly v. First Nat. Bank- 
Detroit. C.C.A.Mich.. 86 F.2d 683, 
certiorari denied First Nat. Bank, 
Detroit v. Connolly, 67 S.Ct. 795, 
301 U.S. 692, 81 L.Ed. 1348—Munoz 

V. Puerto Rico Ry. Light & Power 
Co., C.C.A.Puerto Rico, 83 F.2d 262, 
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gations which are unnecessary to plaintiff’s cause 
of action cannot be considered in determining the 
question of jurisdiction.^® 

Except where the contentions of both parties must 
be alleged to show the nature of the controversy, 


such as in a suit to quiet title,jurisdiction must 
appear in the statement of plaintiff’s own case and 
it cannot be conferred by anticipating a defense 
which may or probably will be set up by defendant, 
the maintenance or avoidance of which involves the 
determination of a federal question on the other 


certiorari denied 56 S.Ct 955, 298 

U. S. 689, 80 li.Ed, 1408—Hammer- 
strom V. Toy Nat. Bank of Sioux 
City, Iowa, C C.A.Iowa, 81 F.2d 628, 
certiorari denied Toy Nat. Bank of 
Sioux City, Iowa, v. Hammerstrom, 
67 S.Ct. 9, 299 US. 646, 81 L.Ed 
402, Iowa Joint Stock Land Bank 
of Sioux City, Iowa v. Hammer¬ 
strom, 57 S.Ct. 9. 299 U.S. 646. 81 
L.Ed 402, and Live Stock Nat. 
Bank of Sioux City, Iowa, v. Ham¬ 
merstrom, 57 S.Ct. 9, 299 U.S. 546, 
81 L.Ed. 402—^Deere v. St. Lawrence 
River Power Co., C.C.A.N.T., 32 F. 
2d 550—^Dickinson Tire & Machine 
Co. V. Dickinson, C.C.A.N.T., 29 P. 
2d 493. 

Florida State Turnpike Authority 

V. Van Kirk, D.C.Pla., 146 F.Supp. 
364—Kon-Tempo Furniture, Inc v. 
Kessler, D C.N.T,, 146 F.Supp. 341 
—Monmouth Canning Co. v. Local 
Union 340, Truckdrivers, Ware¬ 
housemen and Helpers Union, D.C. 
Me, 140 FSupp. 304—^Kuerschner 
& Rauchwarenfabrik, A. G. v. Swiss 
Bank Corp., D.C.N.T., 126 F.Supp. 
669—South Carolina State Ports 
Authority v. Seaboard Air Line R. 
Co., D C.S.C., 124 F.Supp. 633— 
Richman Bros. Co. v. Amalgamated 
Clothing Workers of America, D.C. 
Ohio, 114 F.Supp. 185, reconsidera¬ 
tion denied 116 F.Supp. 880—Castle 
& Cooke Terminals v. Local 137 of 
Intern. Longshoremen’s and Ware¬ 
housemen's Union, D.C.Hawaii, 110 
F.Supp. 247—^Kansas City, ICan. v. 
Atchison, T. & S. F. Ry, Co., D.C, 
Kan, 101 F.Supp. 1—Shipman v, 
Dupre, D.C.S.C., 88 F.Supp. 482, va¬ 
cated on other grounds 70 S.Ct. 
640, 339 U.S. 321, 94 L.Ed. 877— 
Federal Sav. & Loan Ins. Corp. v. 
Third Nat. Bank in Nashville, D.C. 
Tenn., 60 F.Supp. 110, reversed on 
other grounds, C.C.A., 153 F.2d 678, 
certiorari denied 67 S.Ct. 49, 329 
U.S. 718, 91 L.Ed. 622 and 67 S.Ct, 
60, 329 U.S. 718, 91 L.Ed. 623— 
Grand River Dam Authority v. Go¬ 
ing, D.C.Okl.. 29 FSupp. 316— 
Harness v. City of Englewood, D. 
C.Colo., 15 F.Supp. 140. 

Southern Ry. Co. v. Query, D.C.S. 
C.. 21 F.2d 333—Palestine Tele¬ 
phone Co. V. City of Palestine, D. 
C.Tex., 1 P.2d 349—Northwestern 
Bell Telephone Co. v. Hilton, D.C. 
Minn., 274 F. 384. 

Allegations accepted as true 

In determining whether a com¬ 
plaint states a cause of action that 
arises under Constitution or laws of 


United States, so as to give federal 
courts jurisdiction, allegations of the 
complaint must be accepted as true. 
U.S—Teague v. Brotherhood of Lo¬ 
comotive Firemen and Engmemen, 
C.CATenn., 127 F.2d 53. 

Bestralnlng enforcement of unconsti¬ 
tutional state statute 
I Where district court is asked to 
, suspend or restrain enforcement of 
state statute on ground of its un- 
constitutionality, whether substan¬ 
tial question of constitutionality is 
presented must be determined by 
allegations of bill of complaint. 

U.S.—New Jersey Chiropractic Ass’n 
v. State Bd. of Medical Examiners 
of N. J.. D.C.N.J., 79 F.Supp. 327. 

16. U.S.—Taylor v. Smith, C.C.A.I11., 
167 F.2d 797, 12 A.L R.2d 1—Mar¬ 
shall v. Desert Properties Co., C C. 
A Cal., 103 F.2d 551, certiorari de¬ 
nied 60 S.Ct. 74, SOS U.S. 563, 84 
L.Ed. 473. 

25 C.J. p 777 note 76 [a]. 

What necessarily appears in com¬ 
plaint 

Whether a case is one presenting 
a federal question must be deter¬ 
mined from what necessarily appears 
in plaintiff’s statement of his own 
claim In complaint. 

U.S.—Taylor v. Anderson, Okl., 34 S. 
Ct, 724, 234 U.S. 74, 58 L.Ed. 1218, 
Kon-Tempo Furniture, Inc. v. 
Kessler, D.C.N.T., 145 F.Supp. 341. 

Setting out source of title unneces¬ 
sary 

Allegation in partition suit that 
plaintiff’s title came from bankrupt¬ 
cy trustee did not raise a “federal 
question,’’ so as to give federal dis¬ 
trict court jurisdiction of the action 
where diversity was lacking, since 
setting out of source of plaintiff’s 
title in complaint was unnecessary. 
U.S.—Taylor v. Smith, C.C.A.I11., 167 
F,2d 797, 12 A.L.R.2d 1. 

Allegations supporting nonfederal 
claim no bar 

Plaintiff in a stockholders’ deriva¬ 
tive action is not barred from suing 
In federal court because complaint 
contains some allegations which sup¬ 
port nonfederal claims of corpora¬ 
tion against directors provided com¬ 
plaint also contains allegations show¬ 
ing that the same conduct, or the 
same conduct plus additional acts, 
violated a federal statute which by 
its provisions created a right of ac¬ 
tion in favor of corporation against 
person causing injury. , 
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U.S.—Stella V. Kaiser, D C.N.r., 82 P. 
Supp. 301. 

17. U S.—Roubedeaux v. Quaker Oil 
& Gas Co. of Oklahoma, C.C.A.OkI, 
23 F.2d 277, certiorari denied 48 
set. 421, 276 U.S. 636, 72 LEd. 744. 

Ter Haar v. Kettleman North 
Dome Ass’n, D.C.Cal., 34 FSupp. 
823. 

18. U.S.—Roubedeaux v. Quaker Oil 
& Gas Co. of Oklahoma, C.C.A.OkI, 
23 P.2d 277, certiorari denied 48 S. 
Ct. 421, 276 U.S. 636, 72 L.Ed. 744. 

19. U.S—Skelly Oil Co. v. Phillips 
Petroleum Co., Okl., 70 S Ct. 876, 
339 U.S. 667, 94 L.Ed. 1194—Pey¬ 
ton V. Railway Express Agency, 
Tex., 62 S.Ct. 1171, 316 U.S 350, 

86 L.Ed. 1525, rehearing denied 63 
S.Ct. 23. 317 U.S. 705, 87 L.Ed 563. 
rehearing denied 63 S.Ct. 658, 318 
U.S. 799, 87 L.Ed. 1163, rehearing 
denied 63 S.Ct. 979, 318 U.S. 802, 

87 L.Ed. 1164, rehearing denied 63 
S.Ct 1024, 319 U.S. 779, 87 L.Ed. 
1724—Gully v. First Nat. Bank. 
Miss.. 57 S.Ct. 96, 299 U.S. 109, 81 
L.Ed. 70. 

Doucette v. Vincent, C.A Mass., 
194 F.2d 834—Taylor v. Smith, C. 
A.I11.. 167 P.2d 797, 12 A.L R 2d 1 
—Teague v. Brotherhood of Loco¬ 
motive Firemen and Engmemen, C. 
C-A.Tenn., 127 F.2d 63—Gardner v. 
Schaffer, C.C.A.Mo., 120 P.2d 840— 
Mathers & Mathers v. Urschel, C. 
C.A.Okl.. 74 F.2d 591—Campbell v. 
Chase Nat. Bank of City of New 
York, C.CA.N.r., 71 F 2d 669, 94 
A.L.R. 708, certiorari denied 55 S. 
Ct. 108, 293 U.S. 692, 79 LEd. 686, 
appeal dismissed U. S. v. Camp¬ 
bell, 54 S.Ct. 466, 291 U.S. 686. 78 
L.Ed. 1073, motion denied 54 S Ct. 
469, 291 U.S. 648, 78 L.Ed. 1043— 
Deere v. St. Lawrence River Pow¬ 
er Co., C.C.A.N.T., 32 F.2d 550— 
McPherson Bros. Co. v, Okanogan- 
Douglas Inter-County Bridge Co., 

C. C.A.Wash., 24 F.2a 798, certiora¬ 
ri denied 49 S.Ct. 26, 278 U.S. 624, 
73 L.Ed. 544—Driscoll v. State 
Board of Land Commissioners of 
Colorado, C.C.A.Colo., 23 F.2d 63. 
certiorari denied 48 S.Ct. 433, 277 
U.S. 686, 72 L.Ed. 1000—Kirklin v. 
Ellerbe, C.C.A.La., 278 F. 168. 

Kuerschner & Rauchwarenfabrik, 
A. G. V. Swiss Bank Corp., D.C.N. 
Y., 126 F.Supp. 669—South Caro¬ 
lina State Ports Authority v. Sea¬ 
board Air Line R, Co., D.C.S.C., 124 
F.Supp. 533—Cranston v. Aronson, 

D. C.Mont., 124 F.Supp. 453—^Kansas 
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hand, where the statement of plaintiff’s case confers 
jurisdiction, further averments with the intent to 
defeat anticipated defenses do not deprive the court 
of jurisdiction.20 In like manner, if plaintiff’s com¬ 
plaint does not show federal jurisdiction it cannot 
be shown by the answer or a petition for removal 
or any other subsequent pleading in the case,2i and, 
conversely, if jurisdiction is disclosed by plaintiff’s 
statement of his own cause of action, it cannot be 
defeated by a plea or answer so conceived and 


drawn as to avoid the consideration of any federal 
question,22 or by a plea denying the averments of 
the claim.23 

Jurisdiction cannot rest on mere inference, con¬ 
jecture, or argument, but it must appear, in accord¬ 
ance with the rules of good pleading, by positive 
averments and specific allegations of fact which 
show clearly and distinctly that a question under 
a federal law is involved,^^ and that the question 


City, Kan. v. Atchison, T. & S. F. 
Ry. Co., D C.Kan., 101 F.Supp. 1 
—Federal Sav. & Loan Ins. Corp. 
V, Third Nat. Bank in Nashville, 
D.C.Tenn., 60 F.Supp. 110, reversed 
on other grounds, C.C.A., 163 F2d 
678, certiorari denied 67 S.Ct. 49, 
329 U.S. 718, 91 L.Bd. 622, and 67 
S.Ct. 60, 329 U.S. 718, 91 L.Ed. 623 
—Query v. 206 Cases of Assorted 
Liauor, D.C.S.C., 49 F.Supp. 693— 
State of South Carolina ex rel. 
Maybank v. South Carolina Elec¬ 
tric & Gas Co., D.C.S C., 41 F Supp. 
Ill—Johnson v. Thomas, D.C.Tex., 
16 F.Supp. 1013. 

Blossfeld v. Pacific Tank & Pipe 
Co., D.C.Cal., 16 P.2d 889. 

Okl.—Smith v. Williams, 269 P. 1067, 
132 Okl. 141. 

25 C.J. p 777 note 76. 

Hefense other than as anticipated 
Even though by anticipating a sup¬ 
posed defense a federal question may 
be made to appear to be involved in 
the controversy, jurisdiction would 
fail if the defense should be based 
on matter wholly independent of the 
Constitution or any law of the Unit¬ 
ed States. 

U S.—Florida Cent. & P. R. Co. v. 
Bell, Fla., 20 S.Ct. 399, 176 U.S. 
321. 44 L.Ed. 486. 

Crystal Springs Land & Water 
Co. V. Los Angeles, C.C.Cal., 82 F. 
114, affirmed 20 S.Ct 673, 177 U. 
S. 169, 44 L.Ed. 720. 

Complaint held not to anticipate de¬ 
fense 

U.S.—Cox V. Gilmer, C.C.Va., 88 F. 
343. 

20. U.S.—Luckett v, Delpark, Inc., 
N.J., 46 S.Ct 397, 270 U.S. 496, 70 
L.Ed. 703. 

Goss V. Henry McCleary Tim¬ 
ber Co., C.C.A.Wash., 82 F.2d 476. 

21. U.S—Barnett v. Kunkle, Okl., 44 
S.Ct 264, 264 U.S. 16, 68 L.Ed. 639. 

Stauffer v. Exley, C.A.Cal., 184 
F.2d 962—Skelly Oil Co. v. Phil¬ 
lips Petroleum Co., C.A.Okl., 174 F. 
2d 89, reversed in part on other 
grounds and vacated in part on 
other grounds 70 S.Ct 877, 339 U. 
S. 667, 94 L.Ed. 1194. 

Wise V. Nixon, C.C.Nev., 78 F. 
203. 

Florida State Turnpike Author¬ 
ity v. Van Kirk, D.C.Fla., 146 F. 


Supp. 364—State of Colo, ex rel. 
Land Acquisition Commission v. 
American Mach. & Foundry Co., 
D.C.Colo., 143 F.Supp. 703—^Mon¬ 
mouth Canning Co v. Local Un¬ 
ion 340, Truckdrivers, Warehouse¬ 
men and Helpers Union, D.C.Me., 
140 F.Supp. 304—^Kuerschner & 
Rauchwarenfabrik, A. G. v. Swiss 
Bank Corp., D.C.N.T., 126 F.Supp. 
669—South Carolina State Ports 
Authority v. Seaboard Air Line R. 
Co., D.C.S.C., 124 F.Supp. 633— 
Castle & Cooke Terminals v. Lo¬ 
cal 137 of Intern. Longshoremen’s 
and Warehousemen’s Union, D.C. 
Hawaii, 110 F.Supp. 247—^Kansas 
City, Kan. v. Atchison, T. & S. F. 
Ry. Co., D.C.Kan., 101 F.Supp. 1— 
Parlssi v. General Elec. Co., D.C. 
N.Y., 97 F.Supp. 333—Common¬ 

wealth of Mass. V. McHugh, D.C 
Mass., 71 F.Supp. 616—Braswell 
V. McGowan, D.C.Tex., 32 F.Supp 
678—Grand River Dam Authority 
V. Going, D.C.Okl., 29 F.Supp. 316. 

25 C.J. p 776 note 72. 

22. U.S.—South Covington & C. St 
Ry. Co. V. City of Newport, Ky., 
42 S.Ct 418, 269 U.S. 97, 66 L.Ed. 
842. 

Globe Steel Abrasive Co. v. Na¬ 
tional Metal Abrasive Co., C.C.A. 
Ohio, 101 F.2d 489. 

26 C.J. p 776 note 73. 

Denial of employment in Interstate 
oommerce 

An action to enforce employee’s 
right to receive minimum wage pro¬ 
vided in the Fair Labor Standards 
Act could not be dismissed on ground 
that employees were not engaged in 
interstate commerce, where the com¬ 
plaint alleged that they were so en¬ 
gaged, since determination of such 
question should be reserved to trial 
on the merits. 

U.S.—Townsend v. Boston & M. R. R., 
D.C.Mass., 35 F.Supp. 938. 

23. U.S.—^Dickinson Tire & Machine 
Co. V. Dickinson, C.C.A.N.Y., 29 F. 
2d 493. 

Grip Nut Co. V. Sharp, D.C.Ill., 
40 F.Supp. 80. 

24. U.S.—^Hull V. Burr, Mass., 34 S. 
Ct. 892, 234 U.S. 712, 68 L.Ed. 1567. 

McCartney v. State of W. Va., C. 
C.A.W.Va., 166 F.2d 739—^Polhemus 
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V. American Medical Ass’n, C.CA. 
N.M., 145 F.2d 357—Barnhart v. 
Western Maryland Ry. Co, C C.A. 
Md, 128 F.2d 709, certiorari denied 
63 S.Ct. 75, 317 U.S. 671, 87 L.Ed. 
638—^Mathers & Mathers v. Ur- 
schel, C.C.A.Okl., 74 F.2d 691. 
Wise v. Nixon, C.C.Nev., 76 F. 8. 
Trauss v. City of Philadelphia, 
D.C.Pa., 169 F.Supp. 672—^Florida 
State Turnpike Authority v. Van 
Kirk, D.C.Pla., 146 F.Supp. 364— 
Borne v. Jones, D.C.La., 69 F.Supp. 
170, affirmed, C.C.A., 147 F.2d 1008 
—State of South Carolina ex rel. 
Maybank v. South Carolina Elec¬ 
tric & Gas Co., D.C.S.C., 41 F.Supp. 
Ill—^Braswell v. McGowan, D.C. 
Tex., 32 F.Supp. 678—Gates v. 
Graham Ice Cream Co., D.C.Neb., 

31 F.Supp. 864—Johnson v. Thom¬ 
as, D.C.Tex., 16 F.Supp. 1013— 
Harness v. City of Englewood, D. 
C.Colo., 15 F.Supp. 140. 

Garysburg Mfg. Co. v. Pender 
County, D.C.N.C., 42 P.2d 500— 
Storm Waterproofing Corporation 
V. L. Sonneborn Sons, D.C.Del., 28 
P.2d 116—Pittsburgh Terminal Coal 
Corporation v. United Mine Work¬ 
ers of America, DC.Pa., 22 P.2d 
669—Rankin Gilmour & Co. v. New¬ 
ton, D.C.N.Y., 270 F. 332. 

Cal.—Geibel v. State Bar of Califor¬ 
nia, 79 P.2d 1073, 11 C.2d 412, cer¬ 
tiorari denied 59 S Ct. 248, 305 U.S. 
653, 83 L.Ed. 423, rehearing denied 
69 S.Ct. 361, 305 U.S. 676, 83 L.Ed. 
438, motion denied 93 P.2d 97, 14 
C.2d 144. 

26 C.J. p 777 note 76. 

Interpretation of facts 

The facts pleaded must be inter¬ 
preted in the light of the presump¬ 
tion that the cause is without the 
limited Jurisdiction of the federal 
court unless the contrary affirmative¬ 
ly appears. 

U.S.—Storm Waterproofing Corpora¬ 
tion V. L. Sonneborn Sons, D.C.Del., 
28 F.2d 116. 

Allegations held sufficient 
U S.—^Interborough Rapid Transit Co. 
V. Gilchrist, D.C.N.Y., 26 F.2d 164, 
reversed on other grounds, C.C.A., 

32 F.2d 1015—Pittsburgh Terminal 
Coal Corporation v. United Mine 
Workers of America, D.C.Pa., 22 
F.2d 669. 
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is an essential or integral part of the case,25 and 
not merely incidental or collateral.^s Generalities 
and conclusions are insufficient.27 So, it is insuf¬ 
ficient to make mere references to the Constitution, 
laws, or treaties of the United States,28 or to make 


a mere formal statement that the action arises there- 
under^^ or involves a federal question,^® or that 
plaintiff is entitled to a federal remedy,^^ or that 
it arises under or involves a particular law82 or 


May Coal & Grain Co. v. Kansas 
City, Mo., D.C.Mo., 10 F.Supp. 792. 
26 C.J. p 777 note 76 [a]. 

AUeg'atlons lield insofflclent 

U.S—Toncray v. City of Phoenix, 
Ariz, C.C.A.Ariz., 47 F 2d 448— 
Fourth Atlantic Nat. Bank of Bos¬ 
ton V. City of Boston, C.C.A.Mass, 
300 F. 29—Kirklin v. Ellerbe, C.C. 
A La., 278 F. 168. 

Baggett V. Henry Fischer Pack¬ 
ing Co., D.C.Ky., 37 F.Supp. 670— 
Gates V. Graham Ice Cream Co., D. 
C.Neb., 31 F.Supp. 864—American 
Surety Co. of New York v. Sle- 
brecht, D.C.N.Y., 10 F.Supp. 306. 

Lord V. City of Salem, D.C.Or., 
282 F. 720. 

26 C.J. p 777 note 76 [b]. 

25. U.S—Screven County v. Brier 
Creek Hunting & Fishing Club, Inc., 
C.A.Ga., 202 F 2d 369, certiorari 
denied Brier Creek Hunting & Fish¬ 
ing Club, Inc. V. Screven County, 
73 S.Ct. 1136, 346 U.S. 994, 97 L.Ed. 
1402—^McCartney v. State of W. 
Va., C.C.A.W.Va., 166 F.2d 789— 
Barnhart v. Western Maryland By. 
Co., aC.A,Md., 128 F.2d 709, cer¬ 
tiorari denied 63 S.Ct. 75, 317 U.S. 
671, 87 L.Ed. 638—^Doidge v. Cunard 

S. S. Co., C.C.A.Mass., 19 F.2d 500. 

Schuman v. Little Bay Const. 
Corp., D.C.N.T., 110 F.Supp. 903— 
Kansas City, Kan. v. Atchison, T. 
& S. F. Ry. Co., D.C.Kan., 101 F. 
Supp. 1—State of South Carolina 
ex rel. May bank v. South Carolina 
Electric & Gas Co., D.C.S.C., 41 F. 
Supp. 111. 

Cause complete witkont reference to 
act 

Complaint by stockholder which 
purported to assert claim on behalf 
of corporation because of alleged 
mismanagement and breaches of fidu¬ 
ciary duty by defendants, which also 
amount to breaches of federal act 
presented no federal question, since 
cause of action was complete even 
without reference to act. 

U.S.—Schuman v. Little Bay Const. 
Corp., D.C.N.T., 110 F.Supp. 903. 

26. U.S.—^Howard v. Furst, CA..N.T., 
238 F.2d 790, certiorari denied 77 
S.Ct. 814, 363 U.S. 937, 1 L.Ed.2d 
769. 

U.S.—Screven County v. Brier Creek 
Hunting & Fishing Club, Inc., C.A. 
Ga., 202 F.2d 369, certiorari denied 
Brier Creek Hunting & Fishing 
Club, Inc. V. Screven Coxmty, 73 S. 
Ct. 1136, 345 U.S. 994, 97 L.Ed. 1402. 

Crawford v. Pltuch, D.C.Pa., 91 F. 
Supp. 626. 


trnjnst enrichment involving patent 

Complaint alleging that plaintiff 
invented a novel and useful electric 
clock, that he disclosed such inven¬ 
tion to defendant with understand¬ 
ing that if defendant desired rights 
in or under such invention plaintiff 
should be paid therefor, that no 
agreement was reached, that plain¬ 
tiff had invention patented, and that 
defendant wrongfully appropriated 
the Invention, resulting in unjust 
enrichment of defendant, alleged a 
common-law action based on theory 
of unjust enrichment, and therefore 
federal district court had no juris¬ 
diction in absence of diversity of citi¬ 
zenship between the parties, al¬ 
though patents were incidentally in¬ 
volved. 

U.S.—Parissi v. General Elec. Co., 
D.C.N.Y., 97 F.Supp. 333. 

Tlolatlon of statutes not held basis 
of action 

Complaint which charged defend¬ 
ant with transportation of property 
for compensation in interstate com¬ 
merce without obtaining a certificate 
of convenience and necessity over 
a certain highway on which plaintiff 
had a certificate authorizing it to 
transport property and alleging vio¬ 
lation of Interstate Commerce Act 
and Motor Carrier Act did not state 
right of recovery under Constitution 
and laws of United States, since it 
appeared that real basis of action 
was unfair competition based on com¬ 
mon-law liability. 

U.S.—Consolidated Freightways v. 
United Truck Lines, C.A Or., 216 
F.2d 643, certiorari denied 76 S.Ct. 
682, 349 U.S. 906, 99 L.Ed. 1242. 

27. U.S.—^Dlnneen v. Williams, C.A. 
Cal., 219 F.2d 428—Polhemus v. 
American Medical Ass*n, C.C.A.N. 
M., 146 F.2d 367—Denlcke v. Brig¬ 
ham, C.C.A.Cal., 142 P.2d 221, cer¬ 
tiorari denied 65 S.Ct. 61, 323 U.S. 
739, 89 L.Ed. 692, withheld 66 S. 
Ct. 77, rehearing denied 65 S.Ct. 
127, 323 U.S. 816, 89 L.Ed. 649— 
Swank v, Patterson, C.C.A.Arlz., 
139 P.2d 146. 

Bullock V. U. S., D.C.N.J.. 72 F. 
Supp. 446—^Federal Sav. & Loan 
Ins. Corp. V. Third Nat. Bank in 
Nashville, D.C.Tenn., 60 F.Supp. 
110, reversed on other grounds, C. 
C.A., 153 F.2d 678, certiorari de¬ 
nied 67 S.Ct. 49, 329 U.S. 718, 91 
L.Ed. 622, and 67 S.Ct. 60, 329 U.S. 
718, 91 L.Ed. 623. 

Section of zoning statute nnconstitn- 
tlonal 

Substantial federal questions did 
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not exist merely by plaintiff’s allega¬ 
tions in an action to enjoin enforce¬ 
ment of a state zoning statute that 
a section of such statute was uncon¬ 
stitutional. 

U.S.—Patterson v. Hardin, D.C.Ind., 
146 F.Supp. 299. 

28. U.S.—McCartney v. State of W. 
Va., C.C.A.W.Va., 156 F.2d 739. 

29. U.S.—South Covington & C. St. 
Ry. Co. V. City of Newport, Ky., 
42 S.Ct. 418, 259 U.S. 97, 66 L.Ed. 
842. 

Woodhouse V. Budwesky, C.C.A. 
Va., 70 P.2d 61, certiorari denied 
Woodhouse v. Moncure, Davis & 
Budweskey, 65 S.Ct. 84, 293 US. 
573, 79 L.Ed. 671—Carolina & N. W. 
Ry. Co. V. Town of Lincolnton, C. 
C.A.N.C., 33 F.2d 719. 

Borne v. Jones, D.C.La., 59 F. 
Supp. 170, affirmed, C.C.A., 147 F.2d 
1008. 

25 C.J. p 777 note 78. 

Xuvolving constmction or application 
of federal law 

Mere assertion in a pleading that 
case is one involving construction 
or application of federal law does 
not authorize federal district court 
to entertain suit. 

U.S.—Klansas City, KAn. v. Atchison, 

T. & S. F. Ry. Co., D.C.Kan., 101 F. 
Supp. 1. 

30. U.S.—McCartney v. State of W. 
Va., C.C.A,W.Va., 156 F.2d 739. 

31. U.S.—^Kilgore v. McKethan, C.A. 
Fla., 205 F.2d 425, certiorari denied 
74 S.Ct. 311, 346 U.S 924, 98 L.Ed. 
417. 

Brown v. City of Wisner, La., D. 
C.La., 122 F.Supp. 736. 

Where neither constitutional pro¬ 
vision nor act of congress affords 
a remedy to any person, mere asser¬ 
tion by plaintiff that he is entitled 
to such a remedy does not satisfy 
federal jurisdictional requirements. 

U.S.—Screven County v. Brier Creek 
Hunting & Fishing Club, Inc., 202 
F.2d 369, certiorari denied Brier 
Creek Hunting & Fishing Club, 
Inc. V. Screven County, C.A.Ga., 
73 S.Ct. 1136, 345 U.S. 994, 97 L.Ed. 
1402. 

32. U.S.—^.aEtna Ins. Co. v. Hyde, 
Mo., 48 S.Ct. 174, 276 U.S. 440, 72 L. 
Ed. 357. 

Mantin v. Broadcast Music, Inc., 
C.A.Cal., 244 F.2d 204—Malone v. 
Gardner, C.C.A.W.Va., 62 F.2d 15— 
Kirklin v. Ellerbe, C.C.A.La., 278 
F. 168—Griffith v. W. S. Vick Gro¬ 
cery. Co., C.C.A.Ky., 272 F. 246. 
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constitutional provision.33 The circumstances out 
of which the federal question arises must be clear¬ 
ly and distinctly stated.^^ An allegation of an er¬ 
roneous decision by a state judge, acting within his 
jurisdiction, is insufficient to show a violation by 
the state of a right guaranteed by the Fourteenth 
Amendment of the federal Constitution so as to 
bring an action within the jurisdiction of a federal 

court^S 

While it has been stated that it is well settled 
that the complaint in an action arising under a fed¬ 
eral statute must specifically disclose the statute in¬ 
volved, appropriate allegations of the facts have 
been held sufficient to confer jurisdiction without 
specially pleading a federal statute or referring to 
its provisions, 37 or pointing out the particular clause 
of the constitution which has been violated.38 An 
express allegation that a statute is unconstitutional 
is not necessary where it is alleged that as construed 
and applied by defendants it is unconstitutional.^^ 
Matters of which judicial notice must be taken, al¬ 
though necessary to the existence of a federal ques¬ 


tion, need not be pleaded,^0 but a federal question 
cannot be raised b}" taking judicial notice of facts 
not relied on and regularly brought into controver- 
syM 

§ 272 .-Patents; Copyright and 

Literary Property 

A complaint alleging a valid patent or copyright, a 
sufficient title thereto, and an infringement thereof con¬ 
fers jurisdiction on a federal court. 

Where plaintiff alleges a valid patent, sufficient 
title thereto, and infringement, federal jurisdiction 
is complete, as involving a federal question,and 
is not ousted by the fact that defendant interjects 
a dispute about the title,^3 admits the validity of 
the patent,asserts a license,45 or raises an issue 
foreign to the patent laws ;46 nor is it ousted by the 
fact that the bill contains averments intended to 
defeat an anticipated defense.47 Infringement must 
be claimed in good faith to give the court jurisdic- 
tion.48 The controversy must be shown to have 
arisen under the patent laws,49 and where the plead- 


Dunnlng: v. Agricultural Prorate 
Advisory Commission of Califor¬ 
nia, D.C.Cal., 38 P.Supp, 393—Bag-- 
gett V. Henry Fischer Packing Co., 
D C.Ky., 37 F.Supp. 670—^Harness 
V. City of Englewood, D.C.C 0 I 0 ., 15 
P.Supp. 140. 

33. U.S.—Polhemus v, American 

Medical Ass’n, C.C.A.N.M., 146 F. 
2d 357. 

O-eueral allegations of confiscation 
In violation of due process of law 
clause are insufficient to invoke ju¬ 
risdiction of district court to enjoin 
enforcement of order of state com¬ 
mission regulating intra-state opera¬ 
tions of railroad company pending 
appeal from such order. 

U.S.—New Tork Cent. R. Co. v. Illi¬ 
nois Commerce Commission, D.C. 
Ill., 77 F.Supp. 520. 

34. U.S.—Harding v. Illinois, Ill., 25 
S.Ct. 176, 196 U.S. 78, 49 L.Ed. 394. 

25 C.J. p 777 note 79. 

35. U.S.—Shemaltis v. Reid, 7 Cir., 
193 F.2d 119—Campo v. Niemeyer, 

7 Cir.. 182 F.2d 115. 

MacNeil Bros. Co. v. Williams, 
D.C Mass., 137 F.Supp. 687. 

3S. U.S.—Dittmar v. Luckenbach S. 

S. Co., D.C.N.T., 166 F.Supp. 48. 

37. U.S.—Crispin Co. v. Lykes Bros. 
S. S. Co., D.C.Tex., 134 F.Supp. 704. 

Everglades Drainage League v. 
Napoleon B. Broward Drainage 
Dlst., D.C.Fla., 253 F. 246, appeal 
dismissed 40 S.Ct. 219, 261 U.S. 
667, 64 L.Ed. 220. 

25 C.J. p 777 note 80. 

Failure to cite correct section Imma- 
terlal 

While statute providing that feder¬ 


al district court shall not have ju¬ 
risdiction of corporations created by 
act of congress unless United States 
is owner of more than one-half of its 
capital stock is a limitation of juris¬ 
diction rather than a grant of juris¬ 
diction, failure to cite correct sec¬ 
tion of Federal Judicial Code in ac¬ 
tion by bank against Reconstruction 
Finance Corporation for breach of 
blanket participation agreement was 
immaterial where it was clear from 
face of complaint that federal juris¬ 
diction existed. 

U.S.—Central Nat. Bank in Chicago v. 
R. F. a, D.C.I1L, 134 F.Supp. 873. 

38. U.S.—Crystal Springs Land & 
Water Co. v, Los Angeles, C.C.Cal., 
76 F. 148. 

39. U.S.—'Fidelity & Deposit Co. of 
Maryland v. Tafoya, N.M., 46 S.Ct. 
331, 270 U.S. 426, 70 L.Ed. 664. 

40. U.S.—^In re Dunn, Tex., 29 S.Ct. 
299 , 212 U.S. 374, 63 L.Ed. 568. 

25 C.J. p 778 note 82. 

41. U.S,—^Bankers’ Mut, Casualty 
Co. V. Minneapolis, St. P. & S. S. 
M. R. Co., Minn., 24 S.Ct. 326, 192 
U.S. 871, 383, 48 L.Ed. 484. 

26 C.J. p 778 note 83. 

42. U.S.—^Rubens v. Bowers, C.C.A. 
Cal., 136 F.2d 887—^Lewls v. Veu- 
dome Bags, C.C.A.N.Y., 108 F.2d 16, 
certiorari denied 60 S.Ct. 614, 309 
U.S. 660, 84 L.Bd. 1008—Dickinson 
Tire & Machine Co. v. Dickinson, 
C.C.A.N.T., 29 F.2d 493—Automo¬ 
tive Products Corp. v. Wolverine 
Bumper & Specialty Co., C.C.A. 
Mich., 16 P.2d 745, certiorari denied 
48 S.Ct. 122, 276 U.S. 666, 72 L.Ed. 
429. 


Lionel Corporation v. De Filippis, 
D.C.N.T., 16 P.Supp. 19. 

Walsh V. Albert Wahle Co., D.C. 
N.T., 25 P.2d 360. 

43. U.S.—^Automotive Products Corp. 
V. Wolverine Bumper & Specialty 
Co., C.C.A.Mlch., 16 P.2d 745, cer¬ 
tiorari denied 48 S.Ct. 122, 275 U. 
S. 666, 72 L.Ed. 429. 

44. U.S.—Paul E. Hawkinson Co. v. 
Carnell, C.C.A.Pa., 112 F.2d 396. 

45- U.S.—Globe Steel Abrasive Co. 
V. National Metal Abrasive Co., C. 
C.A.Ohio, 101 F.2d 489. 

46. U.S.—^Laning v. National Rib¬ 
bon & Carbon Paper Mfg. Co., C.C. 
A.I11., 126 P.2d 565. 

47. U.S.—Luckett V. Delpark, Inc., 
N.J., 46 S.Ct. 397, 270 U.S. 496, 70 
L.Bd. 703. 

Laning v. National Ribbon & 
Carbon Paper Mfg. Co., C.C.A.Ill., 
126 F.2d 666—Goss v. Henry Mc- 
Cleary Timber Co., C.CAL.Wash., 
82 F.2d 476. 

48. U.S.—Leaver v. Parker, C.C.A. 
Cal., 121 P.2d 738. 

49. U.S.—Laning v. National Rib¬ 
bon & Carbon Paper Mfg. Co., C. 
C.A.I11., 126 P.2d 566—Lion Mfg. 
Corporation v. Chicago Flexible 
Shaft Co., C.C.A.I11., 106 P.2d 930 
—Lowry v. Hert, C.C.A.Ky., 290 P. 
876. 

International Harvest Hat Co. v. 
Caradine Hat Co., D.C.Mo., 17 P. 
Supp. 79. 

Binger v. Unger, D.C.N.Y., 6 P. 
R.D. 44. 

Suit to determine title to patents 
(1) Where complaint asked first 
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ings show that the case arises out of contract and 
not under patent laws, although certain patents are 
the subject matter of the contract, the court does 
not have jurisdiction.so a complaint which sets 
forth an action for patent infringement cannot con¬ 
fer jurisdiction of a distinct cause of action involv¬ 
ing a non federal question although the latter cause 
of action is included in the complaint.^i 

Copyright and literary property, A complaint 
alleging sufficient title to a copyright and infringe¬ 
ment confers jurisdiction on the federal court,®^ 
but where no violation of the copyright law is al¬ 
leged, although a copyrighted article is involved in 
the controversy, the court does not have jurisdic- 
tion.SS To confer jurisdiction for an injunction and 
accounting, plaintiff must allege that the literary 


property has been copyrighted. 

§ 273.-Trade-Marks, Trade-Names, 

and Unfair Competition 

In a suit for infringement of a trade-mark, an alle¬ 
gation of registration under the federal statute, unless 
plainly unsubstantial, is sufficient to give the court 
Jurisdiction, and a complaint asserting a claim of unfair 
competition under the Lanham Trade-Mark Act is suffi¬ 
cient to sustain jurisdiction if it raises a substantial claim 
of federal right under the Act. 

In a suit for infringement of a trade-mark, an 
allegation of registration of the trade-mark under 
the Federal Trade-Mark Act of 1920, unless plainly 
unsubstantial, is sufficient to give the federal court 
jurisdiction on the merits.^S jn an action for in¬ 
fringement of a federally registered trade-mark, the 
complaint must allege that the transaction com- 


that court declare plaintiff’s title 
to patents and that it then give re¬ 
lief for infringement, so that un¬ 
less the first relief was granted 
plaintiff had alleged no cause of ac¬ 
tion for the second relief, federal 
district court was without jurisdic¬ 
tion in absence of diversity of citi¬ 
zenship, since the action did not 
“arise under patent or trade-mark 
laws.” 

U.S.—Laning v. National Ribbon & 
Carbon Paper Mfg. Co., C.C.A.I11., 
125 F.2d 565. 

(2) In such a suit where plaintiff 
asks alHrmative relief as basis for 
his right to relief for infringement 
of patent or trade-mark, an allega¬ 
tion of infringement must be con¬ 
strued as an allegation that plain¬ 
tiff, after his title to patent or trade¬ 
mark has been established by court, 
will seek relief from infringement, 
for purpose of determining jurisdic¬ 
tion of federal court in absence of 
diversity of citizenship. 

U.S.—Laning v. National Ribbon & 
Carbon Paper Mfg. Co., supra. 

(3) If complaint was construable 
to allege that plaintiffs asserted 
equitable ownership of a patent ad¬ 
mitting legal title to reside in oth¬ 
ers, that gravamen of action was 
to determine title to the patent, and 
that incidental objects were to re¬ 
strain infringement, litigation was 
not an action “arising under patent 
laws.” 

U.S —Singer v. Unger, D.C.N.T., 6 P. 
R.D. 44. 

50. U.S.—Chestlgreen Patents Cor¬ 
poration V. Western Electric Co., 
D.C.N.T., 16 P.Supp. 624. 

Suit to compel assignment of patent 
Where plaintiff suing for infringe¬ 
ment of patent, for injunction, and 
for damages asserted equitable own¬ 
ership of patent on ground that it 
was conceived by Inventor while in ^ 

36A C.J.S.—26 


plaintiff’s employ, and defendants al¬ 
leged ownership of patent and de¬ 
nied plaintiff’s title, no question of 
infringement was raised by the 
pleadings, since the suit in its pri¬ 
mary aspect must be viewed as a 
proceeding to compel specific per¬ 
formance of the contract of employ¬ 
ment to assign the patent. 

U.S.—Dill Mfg. Co. V. Goff, C.C.A. 
Ohio, 125 P.2d 676, certiorari de¬ 
nied 63 S.Ct. 77, 317 U.S. 672, 87 L. 
Ed. 540. 

51. U.S.—Geneva Furniture Manu¬ 
facturing Co. V. S. Karpen & Bros., 
Ill., 35 S.Ct. 788, 238 U.S. 254, 59 
L.Ed. 1295. 

Stanley Mfg. Co. v. Art Metal- 
able Corporation, I>.C.Pa., 47 P.2d 
792. 

Hydraulic Press Mfg. Co. v. Co¬ 
lumbus Malleable Iron Co., U.C. 
Ohio, 35 F.Supp. 603. 

Patent infringement and unfair com^ 
petition 

(1) In action for patent infringe¬ 
ment and for unfair competition, 
where the count for unfair competi¬ 
tion was based on infringement of 
complainant’s common-law trade¬ 
mark, and it appeared that there 
was no substantial identity between 
proof showing patent infringement 
and that showing infringement of 
common-law trade-mark, the two 
counts did not fairly allege differ¬ 
ent grounds of recovery founded on 
substantially the same facts, but 
rather set forth separate “causes of 
action,” and therefore federal court 
had no jurisdiction of nonfederal 
question of unfair competition. 

U.S.—Musher Foundation v. Alba 

Trading Co., C.C.A.N.Y.. 127 F.2d 9. 

(2) In suit between citizens of 
same state for infringement of design 
patent for a handbag, an allegation 
of unfair competition with respect 
to handbags not embodying the pat- 
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ented design set up a separate and 
nonfederal cause of action. 

U.S—Lewis V. Vendome Bags, C.C.A. 
N.Y., 108 P.2d 16, certiorari denied 
60 S.Ct. 514, 309 U.S. 660, 84 L.Ed. 
1008. 

52. U.S.—Cohan v. Richmond, C.C.A. 
N.Y., 86 P2d 680. 

Allegation of facts showing equi¬ 
table title held sufficient to Invoke 
jurisdiction. 

U.S.—Southern Music Pub. Co. v. 
Walt Bisney Productions, D.C.N.T., 
78 P.Supp. 580. 

Jurisdiction not defeated by denials 

Factual allegations giving court 
jurisdiction in suit to enjoin in¬ 
fringement of copyright were not 
defeated by defendants’ denials. 

U.S.—Southern Music Pub. Co. v. 
Walt Disney Productions, D.C.N. 
Y., 73 P.Supp. 580. 

53. U.S.—Stange v. Warshawsky, D. 
C.N.Y., 8 P.Supp. 262. 

64. U.S.—Cohan v. Richmond, C.C.A. 
N.Y., 86 P.2d 680. 

65. U.S.—^Armstrong Paint & Var¬ 
nish Works V. Nu-Enamel Corpo¬ 
ration, Ill., 59 S.Ct. 191, 305 U.S. 
315, 83 L.Ed. 195, rehearing denied 
69 S.Ct. 356, 305 U.S. 676, 83 L.Ed. 
437. 

Automatic Washer Co. v. Easy 
Washing Mach. Corp., D.C.N.Y., 98 
F.Supp. 446—Triangle Publications 
V. Hanson, D.C.Mo., 65 F.Supp. 952, 
affirmed, C.C.A., 163 P.2d 74, cer¬ 
tiorari denied 68 S.Ct. 387, 332 U.S. 
855, 92 L.Ed. 424. 

Complaint held not to state cause 
of action arising under laws of Unit¬ 
ed States. 

U.S.—-Vanity Fair Mills v. T. Eaton 
Co., C.A.N.Y., 234 F.2d 633, certio¬ 
rari denied 77 S.Ct. 96, 352 U.S. 871, 
1 L.Ed.2d 76, rehearing denied 77 
S.Ct. 144, 362 U.S. 913, 1 L.Ed.2d 
120 . 
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plained of or threatened occurred in, or will occur 
in, interstate commerce,or must allege a substan¬ 
tial economic effect on the plaintiff’s interstate use 
of the trade-mark resulting from defendant’s intra¬ 
state infringements'^ 

A complaint merely charging imfair competition 
based on common-law principles and not relying on 
any federal statutory right is insufficient to invoke 
the jurisdiction of a federal court.ss A complaint 
asserting a claim of unfair competition under the 
Lanham Trade-Mark Act is sufficient to sustain 
jurisdiction if it raises a substantial claim of fed¬ 
eral right under the act,®9 notwithstanding it may 
ultimately be found that the alleged right was not 
created by the act.60 A complaint asserting such 
claim must contain allegations showing that the un¬ 
fair competition complained of affects interstate 
commerce.Prior to the passage of the Lanham 
Act, federal courts had authority to decide claims 
of unfair competition only if the unfair competition 
claim was alleged to be pendent to a substantial and 
related federal claim or federal jurisdiction was 
supplied by diversity of citizenship.^2 Since the 
passage of the Lanham Act, according to some au¬ 
thorities, this is still the rule,®3 but there is also 
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authority for the view that under the Lanham Act 
the federal courts have jurisdiction of actions alleg¬ 
ing unfair competition where the acts complained 
of affect interstate commerce even in the absence 
of allegations of diversity of citizenship and juris¬ 
dictional amount, and where there is no allegation of 
a substantial and related claim under federal law.®^ 
Under a separate statute giving the federal district 
courts jurisdiction of civil actions asserting a claim 
of unfair competition when joined with a substan¬ 
tial and related claim under the copyright, patent, 
or trade-mark laws, the complaint must contain 
appropriate allegations in order to invoke the juris¬ 
diction of a federal district court,®® and must con¬ 
tain allegations sufficiently showing the interrela¬ 
tionship of the claim of unfair competition and the 
claim under the copyright, patent, or trade-mark 
laws.®® 

§ 274. - Averments of Amount in Dis¬ 

pute 

Where the Jurisdiction of the federal court Is de¬ 
pendent on the amount In dispute, the jurisdictional 
amount must be made to appear affirmatively on the face 
of the complaint, and a claim for a specific amount equal 
to, or in excess of, the Jurisdictional requirement or a 


56. U.S.—Toungs Kubber Corpora¬ 
tion V. C. I. Lee & Co., C.C.A.N.Y., 
45 F.2d 103. 

Jewel Tea Co. v, Kraus, D.C.Ill., 
88 F.Supp. 1003, modified on other 
grounds, C.A., 187 F.2d 278—West 
Coast-Manchester Mills v. Hart¬ 
ley’s, D.C.Fla., 35 F.Supp. 640. 
AUegatlon not plainly unsubstantial 
Where defendant charged with 
trade-mark infringement operated a 
single filling station in Connecticut, 
from which it sold motor fuel and 
oils largely to residents of Connec¬ 
ticut, but it appeared that some part 
of gasoline allegedly sold under an 
infringing mark crossed the state 
line, assertion of federal jurisdiction 
under Trade-Mark Act on ground 
that alleged infringing use was in 
“interstate commerce" was not plain¬ 
ly unsubstantial. 

U.S.—Pure Oil Co. v. Puritan Oil Co., 
C.C.A.Conn., 127 P.2d 6. 

57. U.S,—^Lyon v. Quality Courts 
United, Inc., C.AOhio, 249 F.2d 
790. 

58. U.S,—Consolidated Freightways 
V. United Truck Lines, C.A.Or., 
216 F.2d 543, certiorari denied 76 
S.Ct. 582, 349 U.S. 906, 99 L.Ed. 
1242. 

59. U.S.—^Pagliero v, Wallace China 
Co., C.A.Cal., 198 F.2d 339. 

ITufalx competition in TTnited States 
Part of complaint which alleged 
claims based on unfair competition 
in the United States stated cause of 


action over which federal district 
court had jurisdiction. 

U.S,—^Vanity Fair Mills v. T. Eaton 
Co„ D.C.N.T., 133 F.Supp. 522, modi¬ 
fied on other grounds, C.A., 234 F. 
2d 633, certiorari denied 77 S.Ct. 
96, 352 U.S. 871, 1 L.Ed.2d 76, re¬ 
hearing denied 77 S.Ct. 144, 352 U. 
S. 913, 1 L.Ed.2d 120. 

60. U.S.—Pagliero v. Wallace China 
Co., C.A.Cal., 198 P.2d 339. 

61. U.S.—Stauffer v. Exley, C.A.Cal., 
184 P.2d 962. 

Ronson Art Metal Works v. Hil- 
! ton Lite Corp., D.C.Cal., Ill F. 
Supp, 691. 

62. U.S.—^L'Aiglon Apparel v. Lana 
Lobell, Inc., aA.Pa., 214 F.2d 649. 

63. U.S,—L’Aiglon Apparel v. Lana 
Lobell, Inc., supra—^American Auto 
Association v. Spiegel, C.A.N.T., 206 
F.2d 771, certiorari denied 74 S.Ct. 
138, 346 U.S. 887. 

XTo trade-mark, copyriglit, or patent 
Complaint for damages for unfair 
competition which alleged no diver¬ 
sity of citizenship, and no trade¬ 
mark, trade-name, copyright, or pat¬ 
ent, failed to show federal jurisdic¬ 
tion even though acts complained of 
were alleged to liave been in inter¬ 
state commerce. 

U.S.—Panaview Door & Window Co. 
V. Van Ness, D.C.Cal., 124 F.Supp. 
329. 

64. U.S.—^Ross-Whitney Corp. v. 
Smith, Kline & French Labora¬ 
tories, C.A., 207 F.2d 190. 
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65. U.S.—^American Securit Co. v. 
Shatterproof Glass Co,, D.C.Del., 
166 F.Supp. 813. 

Complaint held sufficient 
U.S.—^Ramirez & Feraud Chili Co. v. 
Las Palmas Food Co., D.C.Cal., 146 
F.Supp. 694, aflarmed, C.A., 245 F. 
2d 874, certiorari denied 78 S.Ct. 
384, 365 U.S. 927, 2 L.Ed.2d 367. 
ITnenforoeabllity of patent claims 
does not deprive them of sub¬ 
stantiality 

Complaint alleging patent infringe¬ 
ment in conventional terms and un¬ 
fair competition related to patent 
infringement asserted “substantial 
claim" under patent law within stat¬ 
ute referred to in text, and federal 
court had jurisdiction thereof in ab¬ 
sence of showing that claims were 
frivolous or contrary to controlling 
decided cases and fact that it was 
held that patents were not enforce¬ 
able because of their misuse and 
plaintiff's actions In violation of an 
antitrust decree did not deprive pat¬ 
ent claims of their jurisdictional 
substantiality. 

U.S.—American Securit Co. v. Shat¬ 
terproof Glass Corp., D.C.Del., 166 
F.Supp. 813. 

66. U.S.—^Lyon v. Quality Courts 
United, Inc., C.A.Ohio, 249 F.2d 
790. 

Sufficient allegations of Interrelation¬ 
ship 

U.S.—^Bullock V. Sears Roebuck & 
Co., C.A.N.T., 239 F.2d 170. 
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formal or general allegation that the value of the matter 
in dispute equals or exceeds the Jurisdictional amount may 
be sufficient, If made In good faith or, at least, if It does 
not appear that it is colorable or made in bad faith. 

To enable the federal court to determine a con¬ 


troversy where its jurisdiction is dependent on the 
amount in dispute, the jurisdictional amount must 
be made to appear affirmatively on the face of the 
complaint.^7 Xhe averment need not be made in the 


67- XJ.S.—^Pirst Nat. Bank v. Louisi¬ 
ana Highway Commission, La., 44 
S.Ct. 340, 264 U.S. 308, 68 L.Ed. 
701. 

L. D. Reeder Contractors of Ariz. 
V. Higgins Industries, Inc., C.A. 
Cal., 266 F.2d 768—^Yandell v. 
Transocean Air Lines, C.A.Cal., 253 
F.2d 622—Stokes v. Reeves, C.A. 
Mont., 246 F.2d 700—^Powder Pow¬ 
er Tool Corp. V. Powder Actuated 
Tool Co., C.A.I11., 230 F.2d 409— 
Canadian Indem. Co. v. Republic 
Indem. Co., C.A.Cal., 222 F.2d 601 
—^Van Buskirk v. Wilkinson, C.A. 
Wash., 216 F.2d 735—Strachan v. 
Nlsbet, C.A.I11., 202 F.2d 216— 

Cushing V. Maryland Cas. Co., C. 
A.La., 198 F.2d 536, rehearing de¬ 
nied 198 F.2d 1021, vacated on oth¬ 
er grounds Maryland Cas. Co. v. 
Cushing, 74 S.Ct. 608, 347 U.S. 409, 
98 L.Ed. 806—^Amalgamated Ass*n 
of St., Elec. Ry. & Motor Coach 
Emp. of America, Division No. 
1127 V. Southern Bus Lines, C.A. 
Miss., 189 P.2d 219, followed in 
189 P.2d 222—Johnson v. Brandon 
Corp., C.A.S.C., 183 F.2d 444—Wal¬ 
ton V. City of Atlanta, C.A.Ga., 180 
P.2d 143, set aside 181 F.2d 693, 
certiorari denied 71 S.Ct. 66, 340 
U.S. 823, 96 L.Bd. 604—Pennell v. 
John Hancock Mut. Life Ins. Co., 
C.A.Ala., 177 P.2d 737—Joy v. 
Hague, C.A.Mass., 175 P.2d 395, cer¬ 
tiorari denied 70 S.Ct. 147, 338 U.S. 
870, 94 L.Ed. 634—Commercial Cas. 
Ins. Co. V. Powles, C.C.A.Wash., 154 
P.2d 884, 166 A.L.R. 1068—Nor¬ 
wood Lumber Corp. v. McKean, C. 
C.A.Pa., 163 F.2d 753—Alexander v. 
Westgate-Greenland Oil Co., C.C.A. 
Cal., Ill P.2d 769—Roberts Min. & 
Mill. Co. V. Schrader, C.C.A.Nev., 
96 P.2d 622—^United Lens Corpora¬ 
tion V. Doray Lamp Co., C.C.A.I11., 
93 F.2d 969—^Rosendale v. Phillips, 
C.C.A.N.T., 87 P.2d 464—Mathers & 
Mathers v. Urschel, C.C.A.Okl., 74 
P.2d 691—^Teeters v. Henton, D.C. 
Wyo., 43 F.2d 176—Leitch v. City 
of Chicago, C.C.A.I11., 41 P.2d 728, 
certiorari denied 61 S.Ct. 106, 282 

U. S. 891, 76 L.Ed. 786—^Denaro v. 
Maryland Baking Co., C.C.A.Mass., 
36 F.2d 361—^Abbott v. Eastern 
Massachusetts St. R. Co., C.CA.. 
Mass., 19 P.2d 463—^Federal Land 
Bank of Omaha v. U. S. Nat. Bank, 
C,C.A.Neb., 13 P.2d 36—Elliott v. 
Empire Natural Gas Co., C.CA.. 
Kan., 298 F. 299. 

Mayer v. Cohrs, C.C.Wash., 188 F. 
443—^Large v. Consolidated Nat. 
Bank, C.C.N.T., 137 P. 168—Hagge 

V. Kansas City S. R. Co., C.C.Mo., 
104 F. 391—Yellow Aster Mining & 


Milling Co. V. Winchell, C.C.Cal, 95 
P. 213—Homes Ins. Co. v. Nobles, 
C.C.Pa., 63 P. 641—^Back v. Sierra 
Nevada Consol. Mining Co., C.C. 
Idaho, 46 P. 673—^Kenyon v. Knipe, 
C.C.Wash., 46 P. 309—Strasburger 
v. Beecher, C.C.Mont., 44 P. 209— 
U. S. V. Pratt Coal & Coke Co., C. 
C.Ala., 18 P. 708. 

Adams v. Douglas County, C C., 1 
P.Cas.No.52, McCahon, 235, 1 Kan. 
627—Crawford v. Burnham, C.C. 
Mich., 6 F.Cas.No.3,366, 1 Plipp. 
116. 

National Sur. Corp. v. Chamber- 
lain, D.C.Tex., 171 P.Supp. 691— 
Miller V. Miller, D.C.Pa, 149 P. 
Supp. 693—Weaver v. Bahumes, D. 
C.Cal., 127 P.Supp. 85—Jones v. 
Farmers Ins. Exchange of Los An¬ 
geles, Cal, D.C.Okl., 112 P.Supp. 
952—^Kuhn v. Canteen Pood Serv¬ 
ice, D.C.I11., 77 P.Supp. 685—Mo 
Hock Ke Lok Po v. Stainback, D.C. 
Hawaii, 74 P.Supp. 862, reversed on 
other grounds 69 S.Ct. 606, 336 U.S. 
368, 93 L.Bd. 741—American Barge 
Line Co. v. Cave, D.C.La., 68 F. 
Supp. 30, affirmed in part and re¬ 
versed in part on other grounds, C. 

C. A., Ott v. De Bardeleben Coal 
Corp., 166 P.2d 609, certiorari de¬ 
nied De Bardeleben Coal Corp. v. 
Ott, 68 S.Ct. 1629, two cases, 334 
U.S. 868, 92 D.Bd. 1778, Ott v. Mis¬ 
sissippi Valley Barge Line Co., 68 
S.Ct. 1630, 334 U.S. 859, 92 L.Ed. 
1779, Montgomery v. Mississippi 
Valley Barge Line Co., 68 S.Ct. 
1631, 334 U.S. 869, 92 L.Ed. 1779, 
Ott V. American Barge Line Co., 
68 S.Ct. 1631, 334 U.S. 859, 92 L.Ed. 
1779, Montgomery v. American 
Barge Line Co., 68 S.Ct. 1631, 334 
U.S. 859, 92 L.Ed. 1779, Ott v. Un¬ 
ion Barge Line Co., 68 S.Ct. 1532, 
334 U.S. 869, 92 L.Ed. 1779, Ott v. 
American Barge Line Co., 68 S.Ct. 
1532, 334 U.S. 869, 92 L.Ed. 1779, 
Ott V. Mississippi Valley Barge 
Line Co., 68 S.Ct. 1632, 334 U.S. 869, 

92 L.Ed. 1779, Montgomery v. Mis¬ 
sissippi Valley Barge Line Co., 68 
S.Ct. 1632, 334 U.S. 869, 92 L.Bd. 
1779, and Montgomery v. American 
Barge Line Co., 68 S.Ct. 1633, 334 

U. S. 869, 92 L.Ed. 1779, and revers¬ 
ed Ott V. Mississippi Valley Barge 
Line Co., 69 S.Ct. 432, 336 U.S. 169, 

93 L.Ed. 586, rehearing denied Ott 

V. Mississippi Valley Barge Line 
Co., 69 S.Ct. 653, 336 U.S. 928, 93 
L.Ed. 1089—Chitwood v. South Car¬ 
olina Electric & Gas Co., D.C.S.C., 
61 P.Supp. 486—^Yellow Cab Co. v 
Price, D.C.I11., 50 P.Supp. 730— 
Dixie Greyhound Lines v. Elliott. 

D. C.Ky., 45 P.Supp. 963—Serbokov 


V. Great Lakes Transit Corpora¬ 
tion, D.C.N.Y., 37 P.Supp. 411— 
Wilkins V. Parker, D.C.Cal., 36 P. 
Supp. 1004—^West Coast-Manchest- 
er Mills V. Hartley’s, D.C.Pla., 35 P. 
Supp. 640—^Radio Electronic Tele¬ 
vision Corporation v. Bartniew 
Distributing Corporation, D.C.N.Y., 
32 P.Supp. 431—^Murphy v. Puget 
Sound Mortg. Co., D.C Wash., 31 
P.Supp. 318—White v. Reach, DC. 
N.Y., 26 P.Supp. 77—Connor v. Riv¬ 
ers, D.C.Ga., 26 P.Supp. 937, affirm¬ 
ed 59 S.Ct. 359, 305 US. 576, 83 L. 
Ed. 363—^Kennedy v. Public Works 
Administration, D.C.N.Y, 23 P. 
Supp. 771—^Paramino Lumber Co. 
V. Marshall, D.C.Wash., 18 P.Supp. 
645, affirmed, C.C.A., 95 P.2d 203, 
certiorari denied 59 S.Ct. 63, 305 U. 
S. 603, 83 L.Ed. 382—Lucas v. City 
of Charlotte, D.C.N.C., 14 P.Supp. 
163, affirmed, C.C.A., 86 P.2d 394, 
109 A.L.R. 297—^Lawless v. Duval 
County, Pla., D.C.Pla., 6 P.Supp. 
303—^Hume v. Mahan, D.CKy., 1 P. 
Supp. 142, reversed on other 
grounds Mahan v. Hume, 63 S.Ct. 
223, 287 U.S. 675, 77 L.Ed. 605. 

Mutual Life Ins. Co. v. Thomp¬ 
son, D.C.Va., 27 P.2d 763—Wichita 
County Improvement Dist. v. West¬ 
ern Union Telegraph Co., D.C.Tex., 
22 P.2d 997—Wright v. Mutual Life 
Ins. Co. of New York, D.CAla., 3 P. 
2d 501, reversed on other grounds, 

C. C.A., 19 P.2d 117, affirmed Mutual 
Life Ins. Co. of New York v. 
Wright, 48 S.Ct. 323, 276 U.S. 602, 
72 L.Ed. 726—^Marcus Brown Hold¬ 
ing Co. V. Poliak, DC.N.Y., 272 P. 
137—^Nolen v. Riechman, D.C.Tenn., 
225 P. 812. 

Croney v. Louisville & N. R. Co., 

D. C.N.Y., 14 P.R.D. 366. 

Puerto Rico.—^Pla v. San Juan Light 
& Transit Co., 3 Puerto Rico Fed. 
216—Jiminez v. San Juan Light & 
Transit Co., 3 Puerto Rico Fed. 
178. 

26 C.J. p 778 note 86. 

CoTirt oaaiLot Increase amoimt 
While a federal district court may 
look behind a mere allegation of ju¬ 
risdictional amount in a complaint 
to determine from the averments 
thereof whether plaintiff could pos¬ 
sibly recover three thousand dollars 
or more, court cannot Increase the 
amount prayed for in the complaint 
to provide the Jurisdictional amount. 
U.S.—Stuart v. Creel, D.C.N.Y., 90 P. 
Supp. 392. 

Amended complaint for smaller 
amount 

Where second amended complaint 
seeking to recover only five thousand 
dollars from defendant in a suit bas- 
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language of the statute if it fairly imports the neces¬ 
sary jurisdictional amount,®^ and an express aver¬ 
ment that the sum in controversy equals or exceeds 


the jurisdictional amount is not necessary where 
that fact clearly appears on the face of the plead- 
ing.69 Where the complaint contains more than 


ed on diversity of citizenship did not 
refer to the orig-inal complaint or 
first amended complaint both of 
•which had so'ught to recover in ex¬ 
cess of ten thousand dollars damages, 
second amended complaint was in ef¬ 
fect a new suit and court lacked nec¬ 
essary monetary jurisdiction to 
maintain diversity of citizenship ac¬ 
tion under statute requiring that 
amount involved must exceed ten 
thousand dollars. 

U S —^Air Leases, Inc. v. Baker, D.C. 

Ark., 167 F.Supp. 145. 

Counterclaim 

Jurisdictional amount necessary to 
maintain suit in federal district court 
was determined by plaintiffs peti¬ 
tion or complaint, and jurisdiction 
could not be Invoked by filing a coun¬ 
terclaim in the jurisdictional amount, 
even though counterclaim was com¬ 
pulsory under state law. 

U.S.—Hall V. Bowman, D.C.Mo., 171 
F.Supp. 464. 

Talue of plaintiff's right 

The averment must relate to the 
value of plaintiff’s right sought to 
be enforced and not the aggregate 
value of the rights of persons not 
parties whose positions are similar 
to that of plaintiff. 

U.S.—Vraney v. Pinellas County, C. 

A.Fla., 250 F.2d 617. 

Suit against federal officer 

In a suit against an oflJicer of the 
United States for allegedly illegal 
acts, the averments must show that 
the jurisdictional amount is involved. 
Xj.s.—Mathers & Mathers v. Urschel 
CC.AOkl., 74 P2d 591. 

Kennedy v. Public Works Ad¬ 
ministration, D.C.N.Y., 23 F.Supp. 
771. 

Jurisdictional amount held sufficient, 
ly shown 

U.S.—Gibbs V. Buck, Fla., 69 S.Ct. 
725, 307 U.S. 66, 83 L.Ed. 1111— 
Grosjean v. American Press Co., 
La., 56 S.Ct. 444, 297 U.S. 233, 80 
L Ed. 660—Stem v. Tip-Top Baking 
Co, Ky., 45 set. 273, 267 U.S. 226, 
69 L.Ed. 585—^Packard v. Banton, 
N-.Y., 44 S.Ct. 257, 264 U.S. 140, 68 

L.Ed. 696—Building & Loan Ass’n 
of Dakota v. Price, Tex., 18 S.Ct. 
251, 169 U.S. 45, 42 L.Ed. 655. 

Alberty v. Western Sur. Co., C.A 
Okl., 249 F.2d 637—Seaboard Fi¬ 
nance Co. V. Martin, C.A.La., 244 
F.2d 329—Subin v. Goldsmith, C.A. 
N.Y., 224 F.2d 763, certiorari denied 
76 S.Ct. 136, two cases, 360 U.S. 
883, 100 L.Ed. 779—Branding Iron 
Club v. Riggs, C.A.Okl., 207 F.2d 
720—^Duncan Shaw Corp. v. Stand¬ 
ard Machinery Co., C.A.R.I., 196 F. 
2d 147—Food Fair Stores v. Food 
Fair, C.A.Mass., 177 F.2d 177—Gil- 


lis V. Keystone Mut. Cas. Co., C. 
A.Ky., 172 F.2d 826, 11 A.L R 2d 
455, certiorari denied 70 S.Ct. 67, 
338 U.S. 822, 94 L.Ed. 499—Pierce 
V. Wagner, CC.A.Cal, 134 F 2d 968 
—^Aiken v. Insull, C.C.A Ill., 122 F. 
2d 746—Scallse v. National Utility 
Service, C.C.A.Fla., 120 F.2d 938— 
Oney v. Oklahoma City, C.C.A Okl., 
120 F.2d 861—Sparks v. England, C. 
C.A.MO, 113 F.2d 579—People’s- 
Pittsburgh Trust Co. v. Hirsch, C. 
C.A.Pa,, 65 F.2d 972—Swan Island 
Club v. Ansell, C.CA.N.C., 51 P.2d 
337—^Fidelity & Deposit Co. of 
Maryland v. Farmers’ Bank of 
Bates County, Mo., C.C.A.Mo., 44 F. 
2d 11, certiorari denied Farmers 
Bank v. Fidelity & Deposit Co. of 
Maryland, 51 S.Ct. 213, 282 U.S. 
901, 76 D.Ed. 793—Fldler v. Rob¬ 
erts, C.C.A.I11., 41 F.2d 306—Gallar¬ 
do V. Questell, C.CA.Puerto Rico, 
29 F.2d 897—Amencah R. Co. of 
Porto Rico V. South Porto Rico Su¬ 
gar Co, C.C.A.Porto Rico, 293 F. 
670—Lowe v. Pure Oil Co., W.Va., 
260 F. 704, 171 C C.A., 442—Even- 
son V. Spaulding, Wash., 160 P. 617, 
82 CC.A, 263, 9 L.R.A.,N.S., 904— 
State Bank of Chicago v. Cox, Ill., 
143 F. 91, 74 C.C.A 286. 

Colgate V, James T. White & Co., 

C. C,N.Y„ 180 F. 882—Reese v. Zinn, 
ac.W.Va., 103 F. 97—Ryan v. Sea- 
board & R. R. Co., C.C.Va., 89 P. 
397. 

McDowell V. Davies, D.C.Wash., 
96 F.Supp. 301—^Teeval, Inc.'v. City 
of New York, D.C.N.Y., 92 F Supp 
827—Reeber v. Rossell, D C N T, 
91 F.Supp. 108—^Krlesak v. Crowe, 

D. C.Pa., 36 F.Supp. 127—Fowler v. 
Baker, D.C.Pa., 32 F.Supp. 783— 
Federal Life Ins. Co. v. Holod, D.C. 
Pa, 28 F.Supp. 270—Iser v. Brock¬ 
way, D.C.Pa., 26 F.Supp. 221— 
Struble v. Connecticut Mut. Life 
Ins Co. of Hartford, D.C.Fla., 20 
PSupp. 779—^Winola Lake & Land 
Co. V. Gorham, D.C.Pa,, 13 F.Supp. 
721. 

New York Life Ins. Co. v. Jensen, 
D.C.Neb., 38 P.2d 624—Campbell 
Baking Co. v. City of Maryville, 
Mo., DC.Mo., 31 P.2d 466—Shred¬ 
ded Wheat Co. v. Kellogg Co., D.C. 
Conn., 26 F.2d 284—Clay v. City of 
Bustis, D,C.Fla., 7 P.2d 141, appeal 
dismissed 47 S.Ct. 460, 273 U.S. 781, 
71 L.Ed. 889—^Harris v. Brown, D. 

C. Ky., 6 P.2d 922. 

Hershey Chocolate Corp. v. Her- 
shey Beverage Corp., D.C.N.Y., 17 
P.R.D. 89—Bader v. Zurich Gen. 
Acc. & Liability Ins. Co., D C.N.Y., 
12 F.R.D. 437— Zelley v. Muehleck, 

D. C.Pa., 10 P.R.D. 62—Jackman v. 
Union Pac. R. Co., D.C.Mo., 4 F.R 
D. 172. 


Jurisdictional amount not shown 
U.S.—Canadian Indem. Co. v. Repub¬ 
lic Indem. Co., C.A.Cal., 222 F 2d 
601—^Whelan v. Riley, C.A.Tex., 205 
F.2d 613, certiorari denied 74 S.Ct. 
137, 346 U.S. 886, 98 L.Ed. 390— 
Van Zandt v. McKee, C.A.La., 202 
F.2d 490—Pate v. Standard Dredg¬ 
ing Corp., C.A.Tex., 193 F.2d 498— 
Commercial Cas. Ins. Co. v. Fowles, 
C.CA.Wash., 154 F.2d 884, 166 A. 

L. R. 1068—Ridder Bros. v. Bleth- 
en, C.C.A.Wash., 142 F.2d 395—Hil- 
liker v. Grand Lodge, K. P., C.C.A. 
Ohio, 112 P.2d 382—^Zicos v. Dick- 
mann, C.C.A.Mo., 98 P.2d 347— 
Equitable Life Assur. Soc. of U. S. 
V. Wilson, C.CA.Cal., 81 P.2d 657 
—Roberts v. United Carbon Co, 
C.CA.La., 78 P.2d 39—Pianta v. H. 

M. Reich Co., C.C.A.NY., 77 F.2d 
888—Young v. Main, C.CA.Iowa, 
72 P.2d 640—Kendrick v. Kendrick, 
C.C.A.Tex., 16 P.2d 744, certiorari 
denied 47 S.Ct. 472, 273 U.S. 758, 
71 L.Ed. 877. 

Mayer v. Cohrs, C.C.Wash., 188 
F. 443—^Elk Garden Co. v. T. W. 
Thayer Co., C.C.Va., 179 F. 556— 
Shewalter v. City of Lexington, C. 

C. Mo.. 143 F. 161. 

Unique Balance Co. v. De Vries, 

D. C.Cal., 166 F.Supp. 848—Mayer v. 
Northern Life Ins. Co., D.C.Cal., 
119 F.Supp. 636—^Wagner v. Kemp¬ 
er, D.C.Mo., 112 F.Supp. 334—Skel- 
ly V. Dockweiler, D.C.Cal., 75 P. 
Supp. 11—Yellow Cab Co. v. Price, 
D.C Ill., 60 F.Supp. 730—West 
Coast-Manchester Mills v. Hart¬ 
ley’s, D.C.Fla., 35 F.Supp. 540— 
Neale v. Railroad Commission of 
State of California, D.C.Cal., 32 F. 
Supp. 407—Seeley v. Kansas City, 
D.C.Mo., 31 F.Supp. 693—Parammo 
Lumber Co. v. Marshall, D.C.Wash, 
18 F.Supp. 645, affirmed, C.C.A., 95 
P.2d 203, certiorari denied 69 S Ct. 
63, 305 U.S. 603, 83 L.Ed. 382—Hale 
V. Mann, D.C.Tex., 15 F.Supp. 1051 
—Schlosser v. Welsh, D.C.S D., 6 F. 
Supp. 993. 

Winchester Repeating Arms Co. 
V. Butler, D.C.Ill., 128 F. 976. 

68. U.S.—^Alberty v. Western Sur. 
Co., C.A.Okl., 249 P.2d 637—Pidler 
V. Roberts, C.C.A.I11., 41 P.2d 305. 

26 C.J. p 779 note 95. 

The use of the word “amount" in 
dispute instead of "‘matter” in dis¬ 
pute will not render a complaint in¬ 
sufficient. 

U.S.—Blackburn v. Portland Gold- 
Mining Co., Colo., 20 S.Ct. 222, 175 
U.S. 571, 44 L.Ed. 276. 

69. U.S.—Michigan Alkali Co. v. 
Bankers Indemnity Ins. Co., D.C. 

N. Y., 20 F.Supp. 424—Ceilings v. 
Guarantee Trust Co., D.C.N.J., 10 
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one prayer for relief and shows the jurisdictional 
amount as to one of the prayers, the court has 
jurisdiction of the whole action.^O Argumentative, 
uncertain, or inferential averments,or mere con¬ 
clusions of law,72 are not sufficient. The averment 


must relate to the time of the commencement of the 

suit.73 

A claim for a specific amount equal to, or in ex¬ 
cess of, the jurisdictional requirement^*^ or a formal 


F.Supp. 462, affirmd, C.C.A., Guar¬ 
antee Trust Co. V. Collings, 76 F.2d 
S70, certiorari denied 65 S.Ct. 825, 
295 U.S 747, 79 L.Ed. 1692. 
Attempt to waive 

Where allegations of petition in 
workmen’s compensation proceeding 
were sufficient, if established, to en¬ 
title claimant to compensation of 
approximately ten thousand twenty- 
iflve dollars over period of four hun¬ 
dred one weeks, amount in contro¬ 
versy was sufficient to Invoke juris¬ 
diction of federal district court even 
though claimant had sought in pray¬ 
er to waive any claim in excess of 
two thousand nine hundred dollars 
or three thousand dollars, in view of 
statute denying right of employee to 
waive his right to compensation un¬ 
der law. 

U.S.—Green v. U. S. Fidelity & Guar¬ 
anty Co., D.C.Tex., 113 F.Supp 927. 

70. U.S.—Hidder Bros. v. Blethen, 
C.CA.Wash, 142 F.2d 396. 

71. U.S.—Zicos V. Dickmann, CC.A. 
Mo. 98 F.2d 347. 

Mayer v. Cohrs. C.C.Wash., 188 
F. 443—^Murphy v. East Portland, 
C.C.Or., 42 F. 308—Rich v. Bray, 
C.C.MO., 37 F, 273, 2 Li.R.A. 225. 

Winchester Repeating Arms Co. 
V. Butler Bros., D.C.Ill., 128 F, 976. 
25 C.J. p 779 note 96. 

'72. U.S.—Marion Mortg. Co. v. Ed¬ 
munds, C.C.A.Fla., 64 F.2d 248— 
Less v. English, Ark., 85 F. 471, 
29 C.C.A. 276. 

Reese v. Holm, D.C.Mlnn., 31 F. 
Supp. 435—Travelers’ Ins. Co. of 
Hartford, Conn., v. Rabinowitz, D. 
C.Md., 9 F.Supp. 353. 

-73. U.S.—Bowden v. Burnham, Kan., 
69 F. 762, 8 C.C.A. 248. 

Carrick v. Landman, C.C.Ala., 20 
F. 209. 

Marshall v. Crotty, D.C.Mass.. 
S8 F.Supp. 30, affirmed, C.A., 185 
F.2d 622—Northam v. Aetna Life 
Ins. Co., D.C.Mont., 85 F.Supp. 800. 
'Sum not dne 

Statutory requirement as to juris¬ 
dictional amount is satisfied when¬ 
ever any property or claim of par¬ 
ties capable of pecuniary estimation 
is subject of litigation and is pre¬ 
sented by pleadings for Judicial de¬ 
termination, notwithstanding fact 
that sum is not due or payable at 
time of commencement of suit. 

U.S.—Landers, Frary & Clark v. 
Vischer Products Co., D.C.IU., 104 
F.Supp. 411. 

•74. U.S.—Bell V. Preferred Life As- 
sur. Soc. of Montgomery, Ala., 64 


S.Ct 6, 320 US. 238, 88 L.Ed 15— 
St Paul Mercury Indemnity Co. v. 
Red Cab Co., Ind., 68 S.Ct. 586, 303 
US. 283, 82 LEd. 845. 

Branding Iron Club v. Riggs, C. 
AOkl., 207 P.2d 720—Food Fair 
Stores V. Food Fair, C.A.Mass, 177 
F.2d 177—Calhoun v. Kentucky- 
West Virginia Gas Co.. C C A.Ky, 
166 F.2d 630—Wyoming Ry. Co. v. 
Herrington, C.C.A.Wyo., 163 F.2d 
1004—Serrano v. Peter Paul, Inc., 
C.C A Puerto Rico, 152 F.2d 863— 
Atkinson v. Dixie Greyhound Lines, 
C.C.A.M 1 SS., 125 P.2d 237—Miller- 
Crenshaw Co. v. Colorado Mill & 
Elevator Co., C.C.A.Ark., 84 F.2d 
930, affirmed, C.C.A., 87 P.2d 457— 
Klmel V. Missouri State Life Ins. 
Co., aCAKan., 71 P.2d 921—Barn- 
ebey v. Barron G. Collier, Inc., C.C. 
A.Neb., 65 P.2d 864—^American R. 
Co. of Porto Rico v. South Porto 
Rico Sugar Co., C.C.C.A.Porto Rico, 
293 F 670—Ragsdale v. Rudich, C. 
C.A Ga., 293 F. 182. 

Bernier v. Griscom-Spencer Co., 
CC.N.Y, 161 F. 438—^North Amer¬ 
ican Cold Storage Co. v. City of 
Chicago, C.C.I11., 161 F. 120, modi¬ 
fied on other grounds 29 S.Ct. 101, 
211 U.S. 306, 53 L.Ed. 195, 15 Ann. 
Cas. 276—Eisele v. Oddie, C.C.Nev., 
128 F. 941—^Morris v. Bean, C.C. 
Mont., 123 F. 618—^Rees v. Zinn, C. 

C. W.Va., 103 P. 97—^Holden v. Utah 
& M. Machinery Co., C.C.Utah, 82 
F. 209, error dismissed 97 P. 983, 

3 C.C.A. 692. 

Hall V. Bowman, D.C.Mo., 171 P. 
Supp. 464—Lemons v. State Auto 
Mut. Ins. Co., D.C.Ky., 171 F.Supp. 
92—Divine v. Watauga Hospital,, 

D. C.N.C., 137 F.Supp. 628—Bone-j 
steel V. Steelco Stainless Steel, D. 

C. Ohio, 97 F.Supp. 985—^Reeber v. 
Rossell, D.C.N.Y., 91 F.Supp. 108— 
Keyser v. Lyons, D.C.Pa., 88 P. 
Supp. 816—^Mitchell v. Great Am. 
Indem. Co., D.C.La., 87 F.Supp. 961 
—^News, Inc. v. Buescher, D.C.I11., 
81 F.Supp. 741—^Hiltz v. Atlantic 
Refining Co., D.C.Pa., 67 F.Supp. 
308—^Horvath v. Pitney, D.C.N.J., 
51 F.Supp. 886—^Rozelle v. Quinn, 

D. C.Cal., 47 F.Supp. 740—^Recon¬ 
struction Finance Corp. v. Marks, 
D.C.W.Va., 42 F.Supp. 901, affirmed, 
C.C.A., Marks v. Reconstruction Fi¬ 
nance Corp., 129 P.2d 769—^King 
Features Syndicate v. Valley 
Broadcasting Co., D.C.Tex., 42 P. 
Supp. 107—^Federal Deposit Ins. 
Corporation v. Citizens State Bank 
of Niangua, Niangua, Mo., D.C.Mo., 
40 F.Supp. 806—Cashmere Valley 
Bank v. Pacific Fruit & Produce j 
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Co., D.C.Wash., 33 F.Supp. 946— 
Gershowitz v. Lane Cotton Mills, 
D.C.Tex., 21 FSupp 579. 

Randall v. Becton-Dickinson Co., 
D.C.Mass., 18 P.2d 631—Mutual Oil 
Co. v. Zehrung, D.C Neb., 11 F.2d 
887—Pernandma Shipbuilding & 
Dry Dock Co. v. Peters, D.C Fla., 
283 F. 621—Brent v. Chas. H. Lil¬ 
ly Co.. D.C. Wash., 202 P. 335— 
Howard v. Carroll, D.C.Md., 195 P. 
646. 

Xn actions ez delicto to recover un¬ 
liquidated damages 
US.—Palmer v. Moren, DC.Pa., 44 F. 
Supp. 704. 

Ad damnum not prayer as determina¬ 
tive 

(1) The ad damnum averments of 
the complaint usually determine ju¬ 
risdiction. 

U.S.—Peyton v. Railway Express 
Agency, C.C.A.Tex., 124 P.2d 430, 
reversed on other grounds 62 S.Ct. 
1171, 316 U.S. 350, 86 L.Ed. 1523. 
rehearing denied 63 S.Ct. 527, 318 
U.S. 798, 87 L.Ed. 1162, rehearing 
denied 63 S.Ct. 658, 318 U S. 799, 87 
L.Ed. 1163, 63 S.Ct. 979, 318 U.S 
802, 87 L.Ed. 1164, and 63 S.Ct. 
1024, 319 U.S. 779, 87 L.Ed. 1724. 

Campbell v. Jordan, D.C.S.C., 73 
F.Supp. 318—Merrigan v. Metro¬ 
politan Life Ins. Co., D.C.La., 43 
F.Supp. 209. 

(2) This is so regardless of the 
prayer of the complaint. 

U.S—Campbell v. Jordan, D.C.S.C., 
73 F.Supp. 318. 

Allegations of exemplary or punitive 
damages 

(1) Where both actual and puni¬ 
tive damages are alleged in the com¬ 
plaint and both are recoverable, each 
must be considered to the extent 
claimed In determining jurisdictional 
amount. 

U.S.—^Bell V. Preferred Life Assur. 
Soc. of Montgomery, Ala., 64 S.Ct. 
6, 320 U.S. 238, 88 L.Ed. 15. 

(2) So, in action for compensatory 

damages of one thousand six hundred 
seventy dollars and exemplary dam¬ 
ages of ten thousand dollars, based 
on conspiracy and deceit, allegations 
of petition that defendants “wrong¬ 
fully, willfully, deceitfully and 
fraudulently entered into a . . . 

conspiracy to cheat, wrong and de¬ 
fraud this plaintiff,” and that de¬ 
fendants’ acts were “willfully, mali¬ 
ciously, fraudulently, deceitfully and 
intentionally committed,” were held 
sufficient to warrant recovery of ex¬ 
emplary damages so as to give feder¬ 
al court jurisdiction. 
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or general allegation that the value of the matter in 
dispute equals or exceeds the jurisdictional amount'^5 
may be sufficient to confer jurisdiction, if the claim 


or allegation is apparently made in good faith, 
or, at least, if it does not appear that it is colorable 
or made in bad faith.'^^ The court may examine 


U.S.—Greene v. Keithley, C.C.A.Neb., 
86 F.2d 238. 

Claim for exactly tliree thousand dol. 
lars 

The court has no jurisdiction 
where plaintiff claims the exact sum 
of three thousand dollars, exclusive 
of interest and costs, since the juris¬ 
dictional requirement is that the 
amount in controversy must exceed 
three thousand dollars. 

U.S.—^Athan v. Hartford Fire Ins. 
Co., C.C.A.N.Y., 73 P.2d 66. 

Benner v. Interstate Dress Car¬ 
riers, D.C.Pa., 129 F.Supp. 768. 

75- U.S.—Gibbs v. Buck, Fla., 59 S. 
Ct. 725, 307 U.S. 66, 83 L.Ed. 1111— 
KVOS, Inc. V. Associated Press, 
Wash., 57 S.Ct. 197, 299 U.S. 269. 
81 L.Ed. 183—Smithers v. Smith, 
Tex., 27 S.Ct. 297, 204 U.S. 632, 51 
L.Ed. 666—Illinois Cent. R. Co. v. 
Adams. Miss., 21 S.Ct. 251, 180 U. 
S. 28. 46 L.Ed. 410. 

Heyward v. Public Housing* Ad¬ 
ministration, C.A.Ga., 238 F.2d 689 
—Lee-Wilson, Inc. v. General Elec. 
Co., C.A.Mass., 222 P.2d 850—Olan 
Mills Inc. of Tenn. v. Enterprise 
Pub. Co.. C.A.La., 210 F.2d 895— 
Pood Fair Stores v. Food Fair, C.A. 
Mass., 177 P.2d 177—^Emmons v. 
Smitt, C.C.A.Mlch., 149 P.2d 869, 
certiorari denied 66 S.Ct. 69, 326 

U. S. 746, 90 L.Ed. 446—Topping v. 
Fry, C.C.A Ill., 147 F.2d 715—Bene¬ 
ficial Industrial Loan Corporation 

V. Kline, C.C.A.Iowa, 132 P.2d 620 
—^Home Ins. Co. of New York v. 
Trotter, C.C.A.Mo., 180 F.2d 800— 
City of Forsyth v. Mountain States 
Power Co., C.C,A.Mont., 127 F.2d 
683—^U. S. Fidelity & Guaranty Co. 
v. Pierson, C.C.A.Ark., 97 P.2d 660 
—^New York Life Ins. Co. v. Kauf¬ 
man, C.C.A.Cal., 78 P.2d 398, certio¬ 
rari denied 66 S.Ct. 149, 296 U.S. 
626, 80 L.Ed. 446—General Petro¬ 
leum Corporation of California v. 
Beanblossom, C.C.A.Wash., 47 F.2d 
826—^E. I. Du Pont De Nemours & 
Co. V. Temple, C.C.A.Va., 272 F. 466 
—^Evenson v. Spaulding, Wash., 150 
P. 517, 82 C.C.A. 263, 9 L.R.A.,N.S., 
904—Texas & P. R. Co. v. Kuteman, 
Tex., 64 F. 647, 4 C.C.A. 603. 

Colgate V. James T. White & 
Co., C.C.N.Y., 180 F. 882—Rocky 
Mountain Bell Tel. Co. v. Montana 
Federation of Labor, C.C.Mont., 156 
P. 809—^North Ajtnerican Cold Stor¬ 
age Co. V. City of Chicago, C.C.Ill., 
161 P. 120, modified on other 
grounds 29 S.Ct. 101, 211 U.S. 306, 
63 L.Ed. 195, 16 Ann.Cas. 276— 
Pine V. City of New York, C.C.N.Y., 
103 F, 337, affirmed 112 F. 98, 60 
C.C.A. 146, reversed on other 
grounds City of New York v. Pine, 


22 S.Ct. 592, 185 U.S. 93, 46 LEd. 
820. 

Green v. Turkish, D.C.N.Y., 158 
F.Supp. 195—Goltzman v. Rougeot, 
D.C.La., 122 F.Supp. 700—Product 
Advancement Corp. v. Paducah Box 
& Basket Co., D.C.Ky., 114 F.Supp. 
25—^American Distilling Co. v. City 
of Sausalito, D.C.Cal., 73 F.Supp. 
620—Rozelle v. Quinn, D.C.Cal., 47 
F.Supp. 740—^Reconstruction Fi¬ 
nance Corporation v. Marks, D C.W. 
Va., 42 F.Supp. 901, affirmed, C.C. 
A., 129 F.2d 759—^New Century Cas¬ 
ualty Co. V. Chase, D.C.W.Va., 39 
F.Supp. 768—Corcoran v. Royal 
Development Co., D.CN.Y., 35 P. 
Supp. 400, affirmed, C.C.A., 121 F. 
2d 967—^Neale v. Railroad Commis¬ 
sion of State of California, D.C. 
Cal, 32 F.Supp, 407—Reese v. 
Holm, D.C.Minn., 31 F.Supp. 436— 
James Heddon's Sons v. Callender, 
D.C.Minn., 28 F.Supp. 643—Con¬ 
necticut Gen. Life Ins. Co. v. Co¬ 
hen, D.C.N.Y., 27 F.Supp. 736—Re¬ 
construction Finance Corporation 
V. J. G. Menihan Corporation, D.C. 
N.Y.. 22 F.Supp. ISO. 

Mutual Life Ins. Co. v. Thomp¬ 
son, D.aVa., 27 P.2d 763—City of 
Jamestown v. Pennsylvania Gas 
Co., D.C.N.Y.. 263 F. 437, mod¬ 
ified on other grounds, C.C.A., 1 F. 
2d 871. 

Loew’s, Inc. v. Martin, D.C.Ohlo, 
10 F.R.D. 143—Sun Oil Co. v. Pfeif¬ 
fer, D.C.Okl., 1 F.R.D. 119. 

In face of appropriate objection 
by defendant, showing as to amount 
in controversy cannot be supplied by 
allegation in complaint that general 
subject of litigation is of a value 
equal to the required minimum. 

U.S,—Ridder Bros. v. Blethen, C.C.A. 
Wash., 142 P.2d 395. 

Damage from oonttnned enforcement 

of statute 

Where complaint alleged that year¬ 
ly profits of a foreign corporation 
from its Florida business amounted 
to four thousand eight hundred dol¬ 
lars, and that if Florida officials con¬ 
tinued to enforce Florida statute reg¬ 
ulating practice of beauty culture 
against corporation, the corporation 
would sustain damages in excess of 
three thousand dollars, and there 
was no claim that corporation's right 
to do business in Florida was not 
worth more than three thousand dol¬ 
lars, the “amount in controversy’* 
exceeded three thousand dollars aud 
federal district court had jurisdic¬ 
tion of action for declaratory judg¬ 
ment with respect to application and 
validity of the statute. 

U.S.—^United Enterprises v. Dubey, 
C.C.A.Fla., 128 F.2d 843, certiorari 
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denied 63 S.Ct. 74, 317 U.S. 669, 87 
L.Ed. 537. 

76. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind, 58 
S.Ct. 686, 303 U.S. 283, 82 L.Ed. 
845. 

Branding Iron Club v. Riggs, C. 
AOkl., 207 P.2d 720—Calhoun v, 
Kentucky-West Virginia Gas Co., 
CC.A.Ky., 166 P.2d 630—Wyoming 
Ry. Co. V. Herrington, C.C.A.Wyo., 
163 P.2d 1004—^Home Ins. Co. of 
New York v. Trotter, C.C.A.Mo., 
130 P.2d 800—^United Enterprises. 
V. Dubey, C.C.A.Pla, 128 P.2d 843, 
certiorari denied 63 S.Ct. 74, 317 
U.S. 669, 87 L.Ed. 537. 

Lemons v. State Auto Mut. Ins. 
Co., D.C.Ky., 171 F.Supp. 92—Di¬ 
vine V. Watauga Hospital, D C.N. 
C., 137 F.Supp. 628—Reeber v. Ros- 
sell, D.C.N.Y., 91 F.Supp. 108—Key- 
ser v. Lyons Finance Service, D.C. 
Pa., 88 F.Supp. SI6—^News, Inc., v. 
Buescher, D.C.Ill., 81 F.Supp. 741. 
Detenutnatlon of right to invoke 
federal jurisdiction, in so far as 
amount in controversy is concerned, 
lies in the good faith of plaintiff in 
alleging that jurisdictional amount 
is involved. 

U.S.—Olan Mills, Inc., of Tenn. v. 
Enterprise Pub. Co., C.A.La., 210' 
F.2d 895. 

Punitive damages debatable 
Where allegations of actual and 
punitive damages in excess of juris¬ 
dictional amount appeared to be 
made in good faith, fact that ques¬ 
tion of punitive damages under ap¬ 
plicable state law was apparently de¬ 
batable did not oust district court’s 
jurisdiction, even though exact 
amount of damages was not alleged. 
U.S.—Columbia Pictures Corp. v.. 
Grengs, C.A.Wis., 257 F.2d 46. 

77. U.S.—Serrano v. Peter Paul, 
Inc., C.C.A.Puerto Rico, 152 P.2d' 
863—^Atkinson v. Dixie Greyhound 
Lines, C.C.A.Miss., 125 P.2d 237. 

Bonesteel v. Steelco Stainless 
Steel, D.C.Ohlo, 97 F.Supp. 985— 
King Features Syndicate v. Valley 
Broadcasting Co., D.C.Tex., 42 F. 
Supp. 107. 

Scott V. Pennsylvania R. Co., D.C. 
Pa., 8 F.R.D. 648. 

PaUure to give credit for indebted, 
ness 

In federal court, plaintiff is not 
required in his complaint to give de¬ 
fendant credit for indebtedness 
which arose out of a transaction 
which is separate from subject mat¬ 
ter of original action, and failure ta 
mention such indebtedness by way of 
credit discloses no lack of good faith 
compelling court to refuse jurisdic¬ 
tion. 
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the entire complaint to determine the jurisdictional 
amount in controversy.78 Such claim or general 
allegation is sufficient unless the complaint contains 
•other allegations so qualifying or detracting there¬ 


from that, when all of the allegations are considered 
together, jurisdiction cannot fairly be said to ap¬ 
pear on the face of the complaint,79 or, as fre- 


U.S.—^Keyser v. Lyons Finance Serv¬ 
ice, D.C.Pa., 88 F.Supp. 816. 

*78. U.S.—Yellow Cab Co. v. Price, 
D.C.Ill., 50 F.Supp. 730. 

Kot limited to original complaint 
In determining whether amount in 
controversy exceeded jurisdictional 
amount, court Is not limited exclu¬ 
sively to allegations of original com¬ 
plaint. 

U.S.—Fowles V. Commercial Cas. Ins. 
Co., D.C.Wash., 69 F.Supp. 693, re¬ 
versed on other grounds, C.C A., 
154 F.2d 884, 166 A.L.R. 1068. 

*79- U.S.—^Hagrue v. Committee for 
Industrial Organization, N.J., 69 S. 
Ct. 954, 307 U.S. 496, 83 L.Bd. 1423 
—Gibbs V. Buck, Fla., 69 S.Ct. 726, 
■307 U.S. 66, 83 L.Ed. llll—McNutt 
"V. General Motors Acceptance Cor¬ 
poration of Indiana, Ind., 66 S.Ct. 
780, 298 U.S. 178, 80 L.Ed. 1136-- 
First Nat. Bank v. Louisiana High¬ 
way Commission, La., 44 S.Ct. 340, 
264 U.S. 308, 68 L.Ed. 701—Lion 
Bonding & Surety Co. v. Karatz, 
Minn., 43 S.Ct. 480, 262 U.S. 77, 67 
L.Ed. 871, motion denied 43 S.Ct. 
‘641, 262 U.S. 640, 67 L.Ed. 1161, 
and 43 S.Ct. 701, 262 U.S. 733, 67 
L.Ed. 1206—Smithers v. Smith. 
Tex., 27 S.Ct. 297, 204 U.S. 632, 61 
X.Ed. 666—Battle v. Atkinson, 
A.rk, 24 S.Ct. 845, 191 U.S. 669, 48 
L.Ed. 302—^North American Trans¬ 
portation & Trading Co. v. Morri¬ 
son, Wash., 20 S.Ct. &69, 178 U.S. 
■262, 44 L.Ed. 1061—Vance v. W. A. 
Vandercook Co., S.C., 18 S.Ct. 646, 
170 U.S. 468, 42 L.Ed. 1111. 

Clan Mills, Inc., of Tenn. v. En¬ 
terprise Pub. Co., C.A.La., 210 P.2d 
895—Odell v. Humble Oil & Refin¬ 
ing Co., C.A.N.M., 201 P.2d 123, cer¬ 
tiorari denied 73 S.Ct. 833, 345 U.S. 
941, 97 L.Ed. 1367—^Food Fair 

Stores V. Pood Pair, C.A.Mass., 177 
F.2d 177—Topping v. Pry, C.C.A. 
Ill., 147 P.2d 715—Beneficial Indus¬ 
trial Loan Corporation v. Kline, C. 
C.A.Iowa, 132 P.2d 620—City of 
Forsyth v. Mountain States Power 
Co., C.CA..Mont., 127 P.2d 583—Hil- 
liker v. Grand Lodge, K. P., C.C.A. 
Ohio, 112 P.2d 382—Colorado Life 
Co. V. Steele, C.C.A.Ark., 96 P.2d 
636—Swan Island Club v. Ansell, 
C.C.A.N.C., 61 P.2d 337—Cohn v. 
Cities Service Co., C.C.A.N.T., 46 
F.2d 687—^Woods v. Thompson, C. 
•C.A.I11., 14 P.2d 961, followed In 
Illinois Bankers' Life Ass'n v. Par¬ 
ris, 21 F.2d 1014, certiorari denied 
Farris v. Illinois Bankers’ Life, 48 
.S.Ct. 301, 276 U.S. 621, 72 L.Ed. 
735—Elliott V. Empire Natural Gas 
^Co., C.C.A.Kan., 4 P.2d 493—City 


of Belton v. Omaha Trust Co., C.C. 
A.Tex., 17 F.2d 90. 

Ohman v. City of New York, C. 

C. N.Y., 168 P. 953—Clement v. Lou¬ 
isville & N. R. Co., C.C.La., 153 P. 
979—Way v. Clay, C.C.WVa., 140 
P. 352—^Wines v. Cobb Real Estate 
Co., C.C.Or., 128 P- 198—^American 
Wringer Co. v. City of Ionia, C.C. 
Mich.. 76 P. 6. 

Green v. Turkish, D C.N.Y., 158 
F.Supp. 196—Speed v. Transameri- 
ca Corp., D.C.Del., 136 F.Supp. 176, 
modified on other grounds, C.A., 
235 F.2d 369—Pischler v. Mc¬ 
Carthy, D.C.N.Y., 117 F.Supp. 643, 
affirmed, C.A., 218 P 2d 164—Mar¬ 
shall V. Crotty, D.C.Mass., 88 P. 
Supp. 30, affirmed, C.A., 185 P.2d 
622—^Northam v. Aetna Life Ins. 
Co., D.C.Mont., 85 F.Supp. 800— 
Giesecke v. Denver Tramway Corp., 

D. C.Cal., 81 F.Supp. 957—^American 
Distilling Co. v. City of Sausallto, 
D.C.Cal., 73 F.Supp. 620—Hiltz v. 
Atlantic Refining Co., D.C.Pa., 57 
F.Supp. 308—Stone v. Central Sure¬ 
ty & Insurance Corp., D.C.N.Y., 61 
F.Supp. 432—^Dixie Greyhound 
Lines v. Elliott. D.CKy., 46 P. 
Supp. 953—Tlusty v. Gillespie-Rog- 
ers-Pyatt Co., D.C.N.Y., 35 F.Supp. 
910—Corcoran v. Royal Develop¬ 
ment Co., D.C.N.Y., 36 F.Supp. 400, 
affirmed, C.C.A., 121 P.2d 967—Rob¬ 
ertson V. Argus Hosiery Mills, D. 
C.Tenn., 32 F.Supp. 19, reversed on 
other grounds, C.C.A., 121 P.2d 285, 
certiorari denied Argus Hosiery 
Mills V. Robertson, 62 S Ct. 181, 
314 U.S. 681, 86 L.Ed. 644—Seeley 
V. Kansas City, D.C.Mo., 31 F.Supp. 
693—Reese v. Holm, D.C.Minn., 31 
F.Supp. 435— James Heddon’s Sons 
V. Callender, D.C.Minn, 28 F.Supp. 
643—Paramino Lumber Co, v. 
Marshall, D.C.Wash., 18 F.Supp. 
645, aflarmed 95 F.2d 203, certio¬ 
rari denied 69 S.Ct. 63, 305 U.S. 
603, 83 L.Ed. 382—^Bareco Oil Co. v. 
Alexander, D.C.Iowa, 33 F.Supp. 32 
—^Pioneer Coal Co. v. Bush, D.C. 
Ky., 16 F.Supp. 117, appeal dis¬ 
missed, C.C. A, Kentucky-Jellico 
Coal Co. of Delaware v. Chitwood, 
99 P.2d 1008. 

Evans v. Lehigh Coal & Naviga¬ 
tion Co., D.C,Pa., 205 F. 637—Simp¬ 
son V, Geary, D.C.Ariz., 204 F. 607 
—^Royal Ins. Co. of Liverpool, Eng. 
V. Stoddard, Wyo., 201 F. 915, 120 

C. C.A. 434—^Howard v. Carroll, D.C. 
Md., 195 F. 646—Winchester Re¬ 
peating Arms Co. v. Butler Bros., 

D. C.I11., 128 F. 976. 

Loew’s, Inc. v. Martin, D.C.Ohio, 
10 P.R.D. 143—Fletcher v. Gerlach, 
D.C.N.Y., 7 F.R.D. 616—Martin v. 
Moery, D.C.I11., 1 F.R.D. 130. 
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Culver V. Crawford County, D.C. 
Ark., 6 F.Cas.No.3.468. 4 Dill. 239. 
D.C.—^Minick v. Associates Inv. Co., 
110 F.2d 267, 71 App.D.C. 367. 
Demand not recoverable Joined with. 

recoverable demand 
Where complaint lumped together 
husband's demand for loss of wife’s 
services and loss of companionship, 
the latter not being recoverable un¬ 
der state law, claim for loss of serv¬ 
ices should be separated from de¬ 
mand for loss of companionship so 
as to enable court to determine 
whether amount of damages claimed 
and recoverable by husband was suf¬ 
ficient to bring his claim within ju¬ 
risdiction of district court. 

U.S.—^Rollins V. Beaumont-Port 
Arthur Bus Lines, D.C.La., 88 F. 
Supp. 908. 

Specific damage claims 

Jurisdictional averments are not 
controlling where a complaint also 
advances specific damage claims. 
U.S.—Speed v. Transamerica Corp., D. 

C. Del., 135 F.Supp. 176, modified 
on other grounds, C.A., 235 F.2d 
369. 

An action for maintenance and 
cure did not involve the amount 
necessary to give the court jurisdic¬ 
tion, although the amount claimed 
was larger, where the award would 
have to cover well over a year and a 
half in the future to meet the juris¬ 
dictional amount. 

U.S.—Hiltz V. Atlantic Refining Co., 

D. C.Pa., 57 F.Supp. 308. 

Action on disability insurance policy 

(1) An allegation as to the reserve 
which the insurance company is re¬ 
quired to set up against the claim of 
insured on a disability policy does 
not confer jurisdiction where the re¬ 
serve is not involved in the contro¬ 
versy. 

U.S.—^Mutual Life Ins. Co. of New 
York v. Moyle, C.C.AS.C., 116 F.2d 
434. 

Northam v. Aetna Life Ins. Co., 
D.C.Mont., 85 F.Supp. 800—Travel¬ 
ers Ins. Co. V. Wechsler, D.C.Fla., 
34 F.Supp. 717—Stockman v. Reli¬ 
ance Life Ins. Co. of Pittsburgh 
Pa., D.C.S.C., 28 F.Supp. 446. 

(2) Likewise an allegation as to 
the face value of a disability insur¬ 
ance policy does not confer jurisdic¬ 
tion where only disability benefits 
less than the jurisdictional amount 
are Involved. 

U.S.—Colorado Life Co. v. Steele, C.C. 
A Ark., 96 F.2d 635. 

Northam v. Aetna Life Ins. Co., 
D.C.Mont., 86 F.Supp. 800—Trav¬ 
elers Ins. Co. V. Wechsler, supra. 
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quently stated, it appears to a legal certainty that 
less than the jurisdictional amount is involved.*® 

In any case a general allegation of the requisite 


jurisdictional amount is not conclusive,and may 
be overcome if by proof aliunde,*^ an agreed state¬ 
ment of facts,** or otherwise*^ it appears to a legal 
certainty*® that less than the jurisdictional amount 


(3) So, In action for declaratory 
judgment concerning insurer’s liabili¬ 
ty for disability benefits, allegations 
attempting to measure amount in 
controversy by disability payments 
during insured’s life expectancy, plus 
reserve and premiums to be waived, 
were insufficient to establish federal 
jurisdiction, in absence of attempt by 
insurer to cancel the policy. 

U.S—Travelers Ins. Co. v. Greenfield, 
C.C.A.Fla„ 154 F.2d 950. 

Claim for workmen’s compensation 
payable only on weekly basis 
In employee’s action against em¬ 
ployer and insurer under state Work¬ 
men’s Compensation Law providing 
for payment of compensation on 
weekly basis and containing no au¬ 
thority for rendition of Judgment in 
a lump sum even if injuries are 
found to be permanent, complaint de¬ 
manding compensation in amount of 
twelve thousand dollars for total and 
permanent disabilities at the rate of 
thirty dollars per week for four hun¬ 
dred weeks failed to allege an 
amount over which federal district 
court had jurisdiction. 

U.S.—Guidry v. J. Ray McDermott 
Co, D.C.La., 89 F.Supp. 60. 
AUegations as to specific perform¬ 
ance and estoppel 
In actions in federal district court 
for disability benefits under life pol¬ 
icies, allegation of complaint as to 
right to specific performance and ef¬ 
fect by*way of estoppel on future ac¬ 
tions for further accrued disability 
benefits could not be considered in 
determining jurisdictional amount 
where in fact no right of specific per¬ 
formance was Involved and the effect 
by way of estoppel would be merely 
incidental. 

U.S.—Bnzor v. Jefferson Standard 
Life Ins. Co., D.C.S.C., 14 F.Supp. 
677. 

80. U.S.—Bell V. Preferred Life As- 
sur. Soc. of Montgomery, Ala., Ala., 
64 S.Ct. 5, 820 U.S. 238, 88 L.Ed. 15 
—St. Paul Mercury Indemnity Co. 
V. Red Cab Co., 58 S.Ct. 686, 303 
U.S. 283, 82 LEd. 845. 

Heyward v. Public Housing Ad¬ 
ministration, C.A.Ga., 238 F.2d 689 
—^Lee-Wilson, Inc. v. General Elec. 
Co., C.A.Mass., 222 P.2d 850— 
Branding Iron Club v. Riggs, CA.. 
Okl., 207 P.2d 720—City of Memph¬ 
is, Tenn. v. Ingram, C.A.Ark., 196 
P.2d 338—^Food Fair Stores v. Food 
Fair, C.A.Mass., 177 F.2d 177—Cal¬ 
houn V. Kentucky-West Virginia 
Gas Co.. C.C.A.Ky., 166 F.2d 630— 
Wyoming Ry. Co v. Herrington, C. 
C.A.Wyo., 163 F.2d 1004—Home 
Ins. Co. of New York v. Trotter, 


C.C.A.MO., 130 F.2d 800—Sparks v. 
England, C.CA.Mo, 113 F.2d 679— 
Armstrong v. New La Paz Gold 
Mining Co., C.C.A.Cal., 107 P.2d 463 
—T. C. Henry & Sons & Co. v. Col¬ 
orado Farm & Live Stock Co., Colo., 
164 F. 986, 91 C.C.A. 16. 

Thompson v. Southern Ry. Co., 
CC.Ala.. 116 F. 890. 

Lemons v. State Auto. Mut. Ins. 
Co, D.C.Ky., 171 F.Supp. 92—^Amos 
V. Prom, Inc., D.C Iowa, 115 F.Supp. 
127—Jones v. Farmers Ins. Ex¬ 
change of Los Angeles, Cal., D.C. 
Okl., 112 F.Supp. 952—^Reeber v. 
Rossell, D.C.N.Y., 91 F.Supp. 108— 
News, Inc., v. Buescher, D.C Ill., 81 
F.Supp. 741—^Mutual Ben. Health 
& Accident Ass'n v. Teal, D.C.S.C., 
34 F.Supp. 714. 

Kline v. Wright, D.C.Idaho, 42 F. 
2d 927. 

Scott V. Pennsylvania R. Co., D. 
C.Pa., 8 FR.D. 548. 

Ill actions az delicto, where dam¬ 
ages recoverable are unliquidated, 
federal court’s jurisdiction exists 
where the requisite amount Is set 
out in the complaint unless it ap¬ 
pears to a legal certainty that plain¬ 
tiff could not have any reasonable 
expectation that the jurisdictional 
amount exclusive of Interest and 
costs could be recovered. 

U S.—Palmer v. Moren, D.C.Pa., 44 
F.Supp. 704. 

Serious question; jurisdiction not 

questioned by parties 
Where complaint alleged facts 
showing that amount in controversy 
was in excess of jurisdictional 
amount and neither party questioned 
the jurisdiction of court, court would 
assume jurisdiction although a seri¬ 
ous question existed as to whether 
amount actually in controversy ag¬ 
gregated jurisdictional amount. 

U.S.—Product Advancement Corp. v. 
Paducah Box & Basket Co., D.C. 
Ky., 114 F.Supp. 26. 

Ambiguous notations on back of note 
That the back of note filed as an 
exhibit with complaint bore figures 
seemingly giving dates and amounts 
of payments and seemingly showing 
a reduction in face amount of the 
note to less than five hundred dollars 
was not sufficient, in view of affirma¬ 
tive allegation in complaint that more 
than three thousand dollars exclu¬ 
sive of interest and costs, was in 
controversy, to establish district 
court’s lack of jurisdiction over ac¬ 
tion to recover an alleged principal 
balance due on note of more than six 
thousand dollars, where it did not 
appear from note who made the fig¬ 
ures on the back thereof or whether 

408 


they represented payments actually 
received and actually credited by 
holder to principal. 

U.S.—^Reconstruction Finance Corpo¬ 
ration v. Marks, D.C.W.Va., 42 F. 
Supp. 901, affirmed, C.C.A,, 129 P.2d 
759. 

Amount necessary to complete chil¬ 
dren’s education 

In suit to enjoin board of educa¬ 
tion from requiring minor members 
of religious body to salute the fiag 
as part of daily school exercises, bill 
alleging that their father was finan¬ 
cially unable to provide an education 
at a private school and that board's 
refusal to permit members to remain 
in public schools had damaged father 
in excess of three thousand dollars 
showed that suit involved jurisdic¬ 
tional amount, since it could not be 
said as a matter of law that it would 
not cost father three thousand dol¬ 
lars to complete members’ education 
at private schools. 

U.S.—Gobltls V. Mlnersville School 
Dist., D.C.Pa., 21 F.Supp. 681. 

81. U.S.—Troy Laundry Co. v. Lock- 
wood, D.C.Cal., 63 F.Supp. 384. 
Court is not bound by the pleadings 

as to amount in controversy, but may, 
on its own motion, inquire into the 
facts as they really exist to deter¬ 
mine whether amount in controversy 
is sufficient to give federal court ju¬ 
risdiction. 

U.S.—Garfield Local 13—566 Oil, 
Chemical and Atomic Workers In¬ 
tern. Union, AFL-CIO v. Heyden 
Newport Chemical Corp., D C.N. J., 
172 F.Supp. 230—Troy Laundry Co. 
V. Lockwood, D.C.Cal., 63 F.Supp., 
384. 

82. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., 58 S.Ct. 
686, 303 U.S. 283, 82 L.Ed. 845. 

Olan Mills, Inc., of Tenn. v. En¬ 
terprise Pub. Co., C.A.La., 210 P.2d' 
895. 

Dixie Greyhound Lines v. Elliott, 
D.C.Ky., 45 F.Supp. 953. 

Scott V. Pennsylvania R. Co., D. 
C.Pa., 8 P.R.D. 548. 

83. U.S.—^New Jersey Asphalt & 
Paving Co. V. Mutual Boiler Ins. 
Co. of Boston, D.C.N.J., 99 F.Supp. 
304. 

84. Plaintiff’s brief 

U.S.—^New Jersey Asphalt & Paving 
Co. V. Mutual Boiler Ins. Co. of 
Boston, D.C.N.J., 99 F.Supp. 304. 

85. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., 58 S.Ct. 
586, 303 U.S. 283, 82 L.Ed. 845. 

Scott V. Pennsylvania R. Co., D., 
C.Pa, 8 P.R.D. 548. 
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is involved. However, the inability of plaintiff to A complaint which joins independent causes of ac- 
recover an amount adequate to give the court juris- tion must allege the jurisdictional amount as to each 
diction does not show his bad faith or oust the juris- cause of action rather than the amount for all caus- 
diction.*® es of action combined,®® and, where a number of 

The fact that the injury complained of is not Plaintiffs are joined in a complaint, a general allega- 

capable of exact valuation in money, or that the tion as to the amount in controversy is insufficient in 

complaint does not contain exact affirmative allega- the absence of a showing of any common undivided 
tions of value, does not negative federal jurisdic- ‘“terest in the matters in controversy.®! A com- 
tion.87 Where the allegations state a cause of action Pl^“t against two or more defendants is sufficient 
for an amount within the jurisdiction of the court, ^t alleges facts which if substantiated would 

the fact that a valid defense to the cause is apparent predicate a common liability for an amount in e.x- 

on the face of the complaint does not render it in- cess of the jurisdictional requirement,®® but a real 
sufficient to invoke jurisdiction or diminish the connection between defendants must be shown in 
amount that is claimed in good faith,^8 or deter- order that the amounts in controversy may be ag- 
mine what is the matter in dispute.89 gregated to make up the jurisdictional amount.^2 


Svideuce presentinsf fact question 

’IVhere evidence as to amount in 
controversy presented fact question, 
in absence of clear showing that In 
no event could amount in controversy 
be sufficient to come within minimum 
jurisdiction of court, allegation of 
value in complaint would control. 
U.S.—Goltzman v, Rougeot, D.C.Lia», 
122 F.Supp. 700. 

86 . ‘US —St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., 58 S.Ct. 
586. 303 U.S. 283, 82 L.Ed. 845. 

Calhoun v. Kentucky-West Vir¬ 
ginia Gas Co., C.C.A.Ky., 166 F.2d 
530—^Norwood Lumber Corp. v. Mc¬ 
Kean, C.C.A.Pa., 153 F.2d 753. 

Jones V. Farmers Ins. Exchange 
of Los Angeles, Cal., D.C.Okl., 112 
F.Supp. 952—^Walter E. Heller & 
Co. V. Sufrin, D.C.Pa., Ill F.Supp. 
364. 

Plaintiff as bearing burden of prov¬ 
ing allegations as to jurisdiction¬ 
al amount see infra § 449. 

Fact that evidence establishes a 
liability of less than original juris¬ 
dictional requirement does not divest 
court of jurisdiction. 

U.S.—Jones v. Farmers Ins. Exchange 
of Los Angeles, Cal., D.C.Okl., 112 
F.Supp. 952. 

87. U.S.—City of Memphis, Tenn. v. 
Ingram, C.A.Ark., 195 F.2d 338— 
Food Fair Stores v. Pood Fair, C.A. 
Mass., 177 P.2d 177. 

88. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 68 
S.Ct. 686, 303 U.S. 283—Schunck v. 
Moline, Milburn & Stoddard Co., 
Neb., 13 S.Ct. 416, 147 U.S. 500, 
37 L.Ed. 265. 

Burks V. Texas Co., C.A.La., 211 
P.2d 443—Wyoming Ry. Co. v. Her¬ 
rington, C.C.A.Wyo., 163 P.2d 1004 
—Sparks v. England, C.C.A.M 0 ., US 
P.2d 679. 

Interstate Building & Loan Ass*n 
V. Edgefield Hotel Co., C.C.S.C., 109 
P. 692—Building & Loan Ass’n 
Ins. Co. of North America v. Svend- 
sen, C.C.S.C., 74 P. 346. 


Mutual Ben. Health & Accident 
Ass’n v. Teal, D.C.S.C., 34 F.Supp. 
714. 

Statute of limitations 
A sufficient demand is not defeat¬ 
ed, although it appears on the bill 
that a portion of the claim is bar¬ 
red by the state statute of limita¬ 
tions where the applicability of the 
state statute has yet to be deter¬ 
mined. 

U.S.—^Waterfleld v. Rice, Ohio, 111 F, 
625, 49 C.C.A. 504. 

89. U.S.—Burks v. Texas Co., C.A. 
La., 211 P.2d 443. 

90. U.S.—^Black & Tates v. Mahoga¬ 
ny Ass’n, C.C.A.Del., 129 P.2d 227, 
148 A.L.R. 841, certiorari denied 
Mahogany Ass’n v. Black & Yates, 
63 S.Ct. 76, 317 U.S. 672, 87 L.Ed 
639—Stanley Mfg. Co. v. Art Metal- 
able Corporation, D.C.Pa., 47 P.2d 
792. 

Speed V. Transamerica Corp., D. 
C.Del., 135 F.Supp. 176, modified on 
other grounds, CA., 235 F,2d 369. 

Fletcher v. Gerlach, D.C.N.Y., 7 
P.R.D. 616. 

Two causes considered as one 
Where purpose of so-called second 
cause of action was merely to set 
forth items of damage growing out 
of transaction or alleged wrong 
which formed basis of first cause 
of action, allegations contained in 
so-called first and second causes of 
action would be considered by court 
as a statement of but one cause of 
action for purposes of determining 
whether amount Involved was above 
jurisdictional requirement. 

U.S.—^Williams v, McDaniel, D.C.Nev., 
119 F.Supp. 247. 

91. U.S.—^Hague v. Committee for 
Industrial Organization, N.J., 69 
S.Ct. 964, 307 U.S. 496, 83 L.Ed. 
1423—Clark v. Paul Gray, Ina, 
Cal., 59 S.Ct. 744, 306 U.S. 583, 83 
L.Ed. 1001. 

Hughes V. Encyclopedia Britan- 
nica, C.A.I11., 199 P.2d 295—Stur¬ 
geon V. Great Lakes Steel Corp., 
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C.CA.Mich., 143 F.2d 819, certio¬ 
rari denied 65 S.Ct. 190, 323 U.S 
779, 89 L.Ed. 622—Hilliker v. Grand 
Lodge, K. P., C.C.A.Okl., 112 P.2d 
382—Gavica v. Donaugh, C.C A.Or., 
93 P.2d 173. 

Miller v. Miller, D.C.Pa., 149 P. 
Supp. 693—^Barr v. Rhodes, D.C. 
Ky., 35 F.Supp. 223. 

Hagge V. Kansas City S. Ry. Co, 

C. C Mo., 104 P. 391—Sioux Falls 
Nat. Bank v. Swenson, C.C.S.D., 48 
F. 621. 

Adams v. Douglas County, C.C., 
1 P.Cas.No.52, McCahon 235, 1 Kan. 
627. 

Action alleged to be on behalf of 
creditors 

The fact that plaintiff alleges that 
the action is brought on behalf of 
himself and all other creditors does 
not confer jurisdiction on the court. 
U.S.—Corcoran v. Royal Development 
Co., D.C.N.Y., 35 F.Supp. 400, af¬ 
firmed, C.C.A., 121 P.2d 957 . 

92. U.S.—^McAtamney v. Common¬ 
wealth Hotel Const. Corporation, 

D. C.N.Y., 296 P. 600. 

Allegation as to commingling of as¬ 
sets 

A bill asserting a claim of two 
thousand eight hundred dollars 
against one corporate defendant and 
a claim of two thousand five hun¬ 
dred dollars against another corpo¬ 
rate defendant, and further alleging 
that the assets and properties of the 
two defendants are commingled, and 
that only by a trial can it be adjudi¬ 
cated whether the claims should be 
apportioned, partly to one and partly 
to the other, and asking a receiver¬ 
ship, was held to state a common 
claim against the two defendants in 
excess of three thousand dollars so 
that the federal district court would 
have jurisdiction. 

U.S.—McAtamney v. Commonwealth 
Hotel Const. Corporation, supra. 

93. U.S.—Central Mexico Light & 
Power Co. v. Munch, C.C.A.N.Y., 
116 F.2d 85. 
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One who asserts a counterclaim must allege the 
amount involved the same as in an original suit 
where the subject matter is not related to plaintiff’s 
bilp4 or where plaintiff’s bill has failed to show the 

amount in controversy.^ 5 

Where jurisdiction is not dependent on the amount 
in dispute, no jurisdictional amount need be al¬ 
leged,and such allegations, if made, will be treat¬ 
ed as surplusage.^*^ In determining whether the 
action is one in which jurisdiction is not dependent 
on allegation of the jurisdictional amount, the court 
will examine the entire complaint to determine the 
nature of the claim presented.^^ 

Interpleader. In a civil action of interpleader or 
in the nature of interpdeader the fact that the com¬ 
plaint does not show that there is involved an 
amount equal to, or in excess of, the jurisdictional 
amount in civil actions generally is immaterial.^® 
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Controversy. A controversy is adequately shown 
even though defendant admits the debt, by an aver¬ 
ment that a demand for payment of the amount 
due has been made and refused.^ An express aver¬ 
ment of demand and refusal need not be made if 
there are allegations from which it can be inferred 
that a demand would have availed nothing.^ 

Suit for injunction. In a suit for an injunction 
in a federal court where its jurisdiction is depend¬ 
ent on the amount in controversy, the complaint 
must allege that the value of the matter in con¬ 
troversy exceeds the jurisdictional amount.® A 
formal or general allegation that the amount in 
controversy exceeds the jurisdictional amount is 
sufficient to confer jurisdiction unless it appears to 
a legal certainty from the rest of the complaint that 
less than the jurisdictional amount is involved.^ 


Cooper V. Preston, C.C.Cal., 105 
P. 403. 

94. U.S—^Utali Radio Products Co. 
V. Boudette, C.C.A.Mass., 78 P.2d 
793. 

95. U.S.-—Roberts Min. & Mill. Co. 
V. Schrader. C.C.A.Nev., 96 P.2d 622 
—Groldstone v. Payne, C.C.A.N.T., 
94 P.2d 865, certiorari denied 68 S. 
Ct. 1057, 304 U.S. 586, 82 L.Ed. 
1647. 

CoTULterclaim ag'alust assignee of 
note 

In an action by an assignee on a 
note, an answer pleading a counter¬ 
claim for payments made to plain¬ 
tiff’s assignor on the theory that the 
note was void for usury and for 
breach of contract by the assignor to 
pay for stock did not contain allega¬ 
tions sufficient to support federal 
jurisdiction, where nothing was 
pleaded to show plaintiff's liability 
to pay the amount received by her 
assignor or make good the failure of 
her assignor to purchase the stock. 
U.S—Goldstone v. Payne, C.C.A.N.Y., 
94 F.2d 865, certiorari denied 58 S. 
Ct. 1057, 304 U.S. 686, 82 L.Ed. 
1647. 

96. U.S.—Schinella v. Iron Workers 
Union Local 861, D.C.N.Y., 149 F. 
Supp. 6—Card v. Elmer C. Breur, 
Inc., D.C.Ohio, 42 F.Supp. 701. 

Action, under Fair Iiabor Standards 
Act 

(1) An employee’s action under the 
Fair Labor Standards Act for back 
wages need not allege any jurisdic¬ 
tional amount to give jurisdiction to 
district court. 

U.S.—Card v. Elmer C. Breur, Inc., 
supra. 

(2) Where complaint filed on be¬ 
half of five thousand employees al¬ 
leged that there was due from corpo¬ 
rate defendant unpaid minimum 


wages and overtime compensation 
of one million dollars and an addi¬ 
tional equal amount as liquidated 
damages and that individual defend¬ 
ant as partners agreed to pay debts 
of corporation, liability, if any, of 
individual defendants arose under 
contract and not under Pair Labor 
Standards Act, and therefore allega¬ 
tions as to jurisdictional amount 
were necessary. 

U.S.—^Kuhn V. Canteen Pood Service, 
I).C.I11., 77 F.Supp. 686. 

97. U.S.—Co-operative Transit Co. 
V. West Penn Electric Co., D.C.W. 
Va., 46 F.Supp. 59, affirmed, C.C.A., 
132 P.2d 720, certiorari denied 63 
S.Ct. 857, 318 U.S. 779, 87 L.Ed. 
1147. 

98. U.S.—Rowley v. Sierra S. S. Co., 
D.C Ohio, 48 F.Supp. 193. 

99. U.S.—Country Club Dairy Co. v. 
Peoples Bank of Kansas City, D.C. 
Mo., 169 F.Supp. 699. 

1 . U.S.—In re Reisenberg, N.Y., 28 
S.Ct, 219, 208 U.S. 90, 52 L.Ed. 
403. 

2 . U.S —^Merchants’ Bank & Trust 
Co. V. Pflug, C.C.A.Wis., 6 P.2d 386, 
certiorari denied 46 S.Ct. 101, 269 

U. S. 572, 70 L.Ed. 418. 

3. U.S, — Jackson v. Kuhn, C.A.Ark., 
254 P.2d 666—Joy v. Hague, C.A. 
Mass,, 176 F.2d 395, certiorari de¬ 
nied 70 S.Ct. 147, 338 U.S. 870, 94 
L.Ed. 634—City of Forsyth v. 
Mountain States Power Co., C.C.A. 
Mont., 127 F.2d 683. 

Skelly V. Dockweiler, D.C.Cal., 
76 F.Supp. 11—Troy Laundry Co. 

V. Lockwood, D.C.Cal., 63 F.Supp. 
384. 

4- U.S.—^Lee-Wilson, Inc. v. General 
Elec. Co., C.A.Mass., 222 F.2d 850 
—City of Forsyth v. Mountain 
States Power Co., C.C.A.Mont., 127 
P.2d 583. 


Bowers v. Calkins, D.C.N.H., 84 
F.Supp. 272—^Philadelphia Local 192 
of American Federation of Teach¬ 
ers V. American Federation of 
Teachers, D.C.P€L, 44 F.Supp. 345. 

Fletcher v. Gerlach, D.C.N.Y., 7 
F.R.D. 616. 

Allegation, that fallnre to enjoin 
will result in Irreparable injury in an 
amount in excess of the jurisdiction¬ 
al amount may be sufficient to confer 
Jurisdiction. 

U.S.—City of Memphis, Tenn. v. In¬ 
gram, C.A.Ark., 195 F.2d 338. 

Bestralning termination of contract 
not assignable without consent 
Complaint by dealer to restrain 
manufacturer from terminating writ¬ 
ten contract conferring franchise 
rights and alleging that franchise 
right might be sold for a sum in 
excess of three thousand dollars was 
sufficient as to jurisdictional amount, 
although contract could not be as¬ 
signed without manufacturer’s con¬ 
sent, since contract had value aside 
from restriction against assignment. 
U.S.—Shanesy v. Ford Motor Co., D, 
C.I11., 7 F.R.D. 199. 

aeueral allegation coupled with facts 

In city’s suit to enjoin Seneca 
Nation of Indians from attempting 
to repossess leased lands within city 
otherwise than under general laws 
of New York, complaint alleging that 
three thousand dollars was Involved, 
coupled with sufficient facts relative 
thereto, sufficiently showed that ju¬ 
risdictional amount was in contro¬ 
versy. 

U.S.—City of Salamanca v. Seneca 
Nation of Indians, D.C.N.Y., 47 F. 
Supp. 939. 

lusraffloieut aUegatlouB 

Complaint in suit to enjoin United 
States senator from forcing plain¬ 
tiffs to produce copies of documents 
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§ 275.-Class Actions member.^ 


A party seeking to maintain a class action and to 
aggregate the individual claims for the purpose of con¬ 
ferring Jurisdiction must show in his complaint that the 
action is a true class action. 

Where the individual claims of members of a 
class are each for an amount less than the j*uris- 
dictional amount, a party seeking to maintain a 
class action and to aggregate the individual claims 
for the purpose of conferring jurisdiction must show 
in his complaint that the action is a true class ac¬ 
tion, 5 and that he fairly and adequately represents 
the class.® In a class action a general allegation 
that the amount involved exceeds the jurisdictional 
amount may be sufficient to satisfy the jurisdictional 
requirements.^ However, such general allegation is 
insufficient when the complaint shows that plaintiffs 
and those on whose behalf they sue have several 
claims and no joint or common interest or title in 
the subject matter® and that the jurisdictional 
amount is not involved for any plaintiff or class 


§ 276. - Averments Shovring Venue or 

Jurisdiction of Particular Federal 
District 

As a general rule, no allegation as to venue or Juris¬ 
diction of a particular federal district is required in the 
complaint, but the rule may be otherwise where such 
allegations are necessary to sustain the court's Juris¬ 
diction, and where the action is of a local nature and 
involves property of a fixed nature or character, the 
complaint must show that the property involved is 
within the territorial Jurisdiction of the court. 

The complaint must allege a valid claim or cause 
of action cognizable by the court in the district 
where suit is brought.^® Rule 8 (a) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., which pre¬ 
scribes the contents of a complaint, does not mention 
venue.ii While the rule may be otherwise when 
allegations as to venue are necessary to sustain the 
jurisdiction of the court,^2 as a general rule, no 
allegation as to venue is required in the complaint,^® 


In their possession with respect to 
loyalty board proceedings at army 
installation, which merely alleged 
that amount in controversy exceed¬ 
ed, exclusive of Interest and costs, 
the sum of three thousand dollars, 
and which did not allege the present 
compensation of one of the plaintiffs 
who was still an employee of Depart¬ 
ment of Army, and disclosed that 
second plaintiff was In private em¬ 
ployment, was insufficient to show 
that controversy Involved the amount 
prerequisite to jurisdiction in feder¬ 
al court. 

U.S.—Flschler v. McCarthy, D.C.N.T., 
117 P.Supp. 643, affirmed, C.A., 218 
F.2d 164. 

5. Action not tme class action 

U.S.—Hughes V. Encyclopaedia Brl- 
tannica, C.A.I11., 199 F,2d 295. 

Ames V. Chestnut Knolls, Inc., 
D.C.Del., 159 F.Supp. 791—Schuman 
V. Little Bay Const. Corp., D.C.N. 
Y., 110 F.Supp. 903. 

Prayer did not necessarily deter¬ 
mine character of claim, 

U.S.—Miller v. National City Bank 
of N. T., D.C.N.T., 69 F.Supp. 187, 
affirmed, C.C.A., 166 F.2d 723. 

6. Complaint Insufllolent 

U.S.—Troup V. McCart, C.A.Ga., 238 
F.2d 289. 

7. U.S.—^Hanover Fire Ins. Co. v. 
Nieves Hidalgo, D.C.Puerto Rico, 
144 F.Supp. 442. 

3 ^ U.S.—Sturgeon v. Great Lakes 
Steel Corp., C.C.A.Mich., 143 F.2d 
819, certiorari denied 65 S.Ct, 190, 
323 U.S. 779, 89 L.Ed. 622. 

Ames V. Chestnut Knolls, Inc., D. 
C.Del., 159 F.Supp. 791—Schuman 
V. Little Bay Const: Corp., D.C.N. 
Y., 110 F.Supp. 903. 


9 - U.S.—^Ames v. Chestnut Knolls, 
Inc., D.C.DeI., 169 F.Supp. 791— 
Schuman v. Little Bay Const. Corp., 
D.C.N.Y., 110 F.Supp. 903—^Kuhn v. 
Canteen Food Service, D.C.Ill., 77 
F.Supp. 685. 

Complaint Insniacient to show 
claims of any members of class ex¬ 
ceeded jurisdictional amount. 

U.S.—^Air Line Dispatchers Ass’n, A. 
F. of L. V. California Eastern Air¬ 
ways, D.C.Cal., 127 F.Supp. 621. 

10. U.S.—^Haldeman-Julius Pub. Co. 
V. Kiely, C,C.A.N.Y., 63 P.2d 814— 
Porter v. Cooke, D.C.La., 58 P.2d 
1033, reversed on other grounds, C. 
C.A., 63 F,2d 637. 

Cause of action properly shown 
U.S.—Moore v. Chesapeake & O. By. 
Co., Ind., 54 S.Ct. 402, 291 U.S. 205, 
78 L.Ed. 765. 

11. U.S.—^Bowles V. American Dis¬ 
tilling Co., D.C.N.Y., 62 P.Supp. 20, 
appeal dismissed, C.C.A., 157 F.2d 
1012. 

12. “Although, as defendant con¬ 
tends, the burden of sustaining Ju¬ 
risdiction and venue rests upon plain¬ 
tiffs, they are only obligated to 
plead in the complaint ultimate 
facts which sufficiently allege venue 
so as to sustain the Court’s jurisdic¬ 
tion.” 

U.S.—McGhan v. F. C. Hayer Co., D. 

C.Minn., 84 P.Supp. 640, 641. 
Necessity of short and plain state¬ 
ment of grounds on which court’s 
jurisdiction depends see supra § 
268. 

Allegations sufficient to invoke Juris¬ 
diction _ 

(1) Where complaint in suit 
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brought by plaintiff for judgment 
declaring him to be national of Unit¬ 
ed States alleged that plaintiff claim¬ 
ed his permanent residence as Seat¬ 
tle, Washington, where his father 
resided, allegations sufficed to Invoke 
Jurisdiction of district court under 
provision of Nationality Act that ac¬ 
tion may be brought either in Dis¬ 
trict of Columbia or in district in 
which person asserting nationality 
claims a permanent residence. 

U.S.—^Acheson v. Yee King Gee, C.A. 
Wash., 184 P.2d 382. 

(2) Under a statute permitting the 
venue of an action to enforce liabil¬ 
ity under the federal Securities Act 
to be laid in the district where the 
sale took place, a complamt alleg¬ 
ing that a sale took place in a cer¬ 
tain district has been held to give 
the district court of that district ju¬ 
risdiction of the subject matter and 
parties. 

U.S.—Jung V. K & D Min. Co., C.A. 

111., 260 P.2d 607. 

13. U.S.—^Ripperger v. A. C. Allyn & 
Co., C.C.A.N.Y., 113 F.2d 332, cer¬ 
tiorari denied 61 S.Ct. 136, 311 U.S. 
695, 85 L.Ed. 450. 

Bowles v. American Distilling 
Co., D.C.N.Y., 62 F.Supp. 20, appeal 
dismissed, C.C.A.. 157 P.2d 1012— 
Martin v. Lain Oil & Gas Co., D.C. 

111., 36 P.Supp, 252—^Lewis v. Unit¬ 
ed Air Lines Transport Corpora¬ 
tion, D.C.Conn., 29 F.Supp. 112. 

Croney v. Louisville & N. R. Co., 
D.C.N.Y., 14 P.R.D. 356. 

Surplus allegatious as to venue 

may be disregarded. 

U.S.—Croney v. Louisville & N. R. 
Co., D.C.N.Y., 14 P.R.D. 366. 
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and where the facts conferring general federal juris¬ 
diction are sufficiently alleged it is not essential, 
in the absence of a proper objection by defendant, 
that there be an averment as to the residence of 
either of the parties in the district but where 
jurisdiction is founded only on the fact that the ac¬ 
tion is between citizens of different states there is 
authority for the view that the complaint must al¬ 
lege that either plaintiff or defendant is a resident of 
the district,i5 or must allege facts showing that 
defendant has in some manner waived his right to 
be sued in the district where plaintiff or defendant 
resides.^® Where the bill in a suit where jurisdic¬ 
tion depends on diversity of citizenship affirmative¬ 
ly shows that neither plaintiff nor defendant is a 
resident of the district where suit is brought the 
court has no jurisdiction on objection thereto.^^ 

An allegation that defendant is a citizen of an¬ 
other state residing within the district has been held 
insufficient to show jurisdiction of the federal court 


in that district,but it has also been held that a 
complaint alleging that defendant is not a citizen 
of the same state as plaintiff, but is a resident of 
the state in which the suit is brought, is sufficient 
although defendant may be a citizen of another 
state.i^ Where the residence of a party within the 
district must be alleged, it must be alleged as of the 
time of the commencement of the suit.^o The terms, 
“resident” and “inhabitant” are wholly synonymous, 
when used in this connection .21 

The residence of a corporation is sufficiently 
shown by an averment that it was organized and 
subsists under the laws of a specified state,^^ and 
has its principal office and place of business at a 
specified place.23 Allegations that a substantial part 
of the activities of an unincorporated association 
were carried on in a particular district have been 
held sufficient to show the presence of the associa¬ 
tion in such district24 Under former statutes per¬ 
mitting suit to be brought in any district where de- 


14. Ohio.—^Baltimore & O. R. Co. v. 
Doty, Ohio, 133 F. 866, 67 C.C.A. 38. 

15. U.S.—Riley v. Kaiser Cargo, D.C. 
Pa., 72 F.Supp. 435—Knobloch v. 
M. W. Kellogg Co., D.QTex., 58 P. 
Supp. 743, affirmed, C.C.A., 154 P. 
2d 45—De Laet v. Seltzer, D.C.N.Y., 
1 F.Supp. 1022. 

Miller V, Pennsylvania R. Co., 
C.C.N.T., 91 P. 298. 

Coexisting residence in another state 

Complaint filed by plaintiff as ad¬ 
ministrator of estate and a Delaware 
resident in United States District 
Court for Eastern District of Penn¬ 
sylvania for damages for death of 
decedent in automobile collision oc¬ 
curring in that district, against de¬ 
fendant who was Pennsylvania resi¬ 
dent residing in that district and 
defendant who was alleged to be 
resident of State of New Jersey and 
a citizen of the State of Pennsylvania 
maintaining a domicile in the city of 
Philadelphia, was sufficient to sus¬ 
tain venue in such district, despite 
the accompanying assertion of coex¬ 
isting residence in New Jersey. 

U.S.—Breskman v. Williams, D.C.Pa., 
154 F.Supp. 51. 

Where there is no allegation of citi¬ 
zenship but only an allegation of 
plaintiff’s residence within district, 
action will not be regarded as main¬ 
tainable in such district on ground 
of diversity of citizenship. 

U.S.—^McMaster v. Texas Gulf Pro¬ 
ducing Co., D.C.Tex., 44 F.Supp. 
672. 

16. Bolng business In district 

(1) In action by one foreign cor¬ 
poration against another foreign cor¬ 
poration, allegations as to defendant’s 
permit to do business in Texas and 


as to doing business therein, includ¬ 
ing the Southern District and Hous¬ 
ton Division, were sufficient to fix 
venue in such district and subdivi¬ 
sion. 

U.S.—Pure Oil Co. v. Petrolite Corp., 
D.C.Tex., 58 F.Supp. 716. 

(2) However, in suit by resident 
citizen of Louisiana against Delaware 
and Connecticut corporations to re¬ 
cover under Louisiana workmen’s 
compensation law for injuries sus¬ 
tained in Louisiana, it has been held 
that allegations that defendant cor¬ 
porations did business in Texas and 
had agents for service within district 
did not establish venue in federal 
court for southern district of Texas 
of which neither plaintiff nor defend¬ 
ants were alleged to be Inhabitants 
or residents, in absence of allega¬ 
tions as to manner of doing business 
in Texas or any connection between 
such business and defendants' opera¬ 
tions or plaintiff’s employment and 
injury in Louisiana, or that defend¬ 
ants had permit to do business in 
Texas. 

U.S.—Knobloch v, M. W. Kellogg Co., 
D.C.Tex., 58 F.Supp. 743, affirmed, 
C.C.A., 164 F.2d 46. 

17. U.S.—Clark v. Doherty, D.C. 
Mich., 33 F.2d 123. 

Members of tuUncorporated associa¬ 
tion 

A bill in a suit where jurisdiction 
depends on diversity of citizenship 
which shows that plaintiff is a citi¬ 
zen and resident of another state, 
and that the members of defendant 
unincorporated association are citi¬ 
zens of another district in the same 
state as the district of suit, affirma¬ 
tively shows that the court has no 
jurisdiction. 


U.S.—O’Neil V. Co-operative League 
of America, D.C.Pa., 278 F. 737. 

18. U.S.—Clark v. Doherty, D.C. 
Mich., 33 F.2d 123. 

19. U.S.—Employers Mut. Liability 
Ins. Co. of Wisconsin v. Andrus, 
D.C.Ala., 39 F.Supp. 606. 

20 . U.S.—Laskey v. Newtown Min. 
Co., C.C.Cal., 66 F. 628. 

25 C.J. p 774 note 38. 

21 . U.S.—Thomas v. South Butte 
Min. Co., Mont, 230 F, 9C8, 145 
C.C.A. 162. 

25 C.J. p 774 note 48. 

22 . U.S.—U, S. V. Stannard, D.C.N. 
Y., 207 F. 198. 

25 C.J. p 774 note 49. 

23. U.S.—^U. S. V. Stannard, supra. 

24. U.S.—Sperry Products v. Asso¬ 
ciation of American Railroads, C. 
C.A.N.Y., 132 F.2d 408, 145 A.L.R. 
694, certiorari denied 63 S.Ct. 1031, 
319 U.S. 744, 87 L.Ed. 1700 and 63 
S.Ct 1031, 319 U.S. 744, 87 L.Ed. 
1700. 

trnion as ^^inhabitant” of district 
In action against CIO internation¬ 
al union for damages on account of 
violation of War Labor Disputes Act 
where it was alleged that the inter¬ 
national was present in the district 
where action was brought through 
its component parts and own repre¬ 
sentatives and that its business was 
conducted through them in the dis¬ 
trict, it sufficiently appeared that 
the international was an inhabitant 
of the district and venue was prop¬ 
erly laid. 

U.S.—Thermoid Co. v. United Rub¬ 
ber Workers of America, Local 
No. 83, C. I. O.. D.C.N.J., 70 F.Supp. 
228. 
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fendant could be found and served an averment 
of residence within the district was unnecessary.25 

The complaint must show that defendant was 
doing business within the district when such is 
essential to jurisdiction,26 and to give jurisdiction 
by service of process in another district the statutory 
facts permitting such service must be alleged.27 

Local actions. When an action is of a local nature 
and involves property of a fixed nature or character, 
the complaint must show that the property involved 
is within the territorial jurisdiction of the court,26 
and that plaintiff has a cause of action29 of a local 
nature^o with regard to that property, so as to take 
the case out of the statutory restriction of suits to 
the district of the residence of the parties. Mere 
legal conclusions are insufficient.21 

§ 277, Anticipating Defenses 

The plaintiff in his complaint is not required to antici¬ 
pate or negative defenses. 

Plaintiff in a federal court is not required in his 


complaint to anticipate or negative defenses,22 al¬ 
though it has been observed that the anticipation 
of defenses is at least tolerated.23 As a general 
rule, plaintiff need not set out affirmatively that the 
subject matter sued on is within the statute of limi- 

tations.24 

§ 278. Information and Belief 

Where matters are peculiarly within the defendant's 
knowledge, pleading on information and belief Is per¬ 
missible. 

Under the Federal Rules of Civil Procedure, 28 
U.S.C.A., where matters are peculiarly within the 
defendant’s knowledge, pleading on information 
and belief is permissible.25 

§ 279. Damages 

Generally speaking, an allegation of damages must 
be definite and certain, and where items of special dam¬ 
age are claimed they must be specifically stated. 

Generally speaking, an allegation of damages must 
be definite and certain,®® but it is not necessary to 


25. U.S.—Gracie v. Palmer, Pa., 8 
Wheat. 699. 5 L.Ed. 719. 

25 C.J. p 774 note 46. 

26. XJ.S.—Giola V. Clyde S. S. Co., D. 

C. N.Y., 3 P.2d 822. 

Business in charfife of agent served 
with process 

Allegations In writ that nonresi¬ 
dent defendant is engaged in business 
within district, and that business is 
in charge of designated agent, con¬ 
stitute prima facie showing of juris¬ 
diction where a return showing serv¬ 
ice on the agent has been made. 

U.S.—Murphy v. Campbell Soup Co.. 

D. C.Mass., 44 P.2d 214. 

Corporation shown to be defunct 

Complaint for accounting to for¬ 
eign corporation, alleging directors 
ceased functioning and that corpo¬ 
rate assets were sold, showed that 
corporation, an Indispensable party, 
was not doing business within the 
jurisdiction of the district court and 
could not be served, requiring dis¬ 
missal of complaint. 

U.S.—^Watts V. Alexander, Morrison 
& Co., D.C.N.Y., 34 F.2d 66, af¬ 
firmed, C.C.A, Watts V. Vander¬ 
bilt, 45 F.2d 968, 

27. U.S.—The Troy Socony, D.C.N. 
Y., 18 F.2d 629. 

2 6 U.S.—Omaha Nat. Bank of Oma¬ 
ha, Neb., V. Federal Reserve Bank 
of Kansas City, Mo., C.C.A.Neb., 26 
F.2d 884, certiorari denied Wyo¬ 
ming Nat. Bank of Casper, Wyo., v. 
Omaha Nat. Bank of Omaha, Neb., 
49 S.Ct. 19, 278 U.S. 616, 73 L.Ed. 
539. 

Tuscarora Nation of Indians v. 
Power Authority of State of N. Y., 


D.C.N.Y., 161 F.Supp. 702—Find¬ 
lay V. Florida East Coast Ry. Co, 
D.C.Fla„ 3 F.Supp. 393, affirmed, 
C.CA., 68 F.2d 640, certiorari de¬ 
nied 64 S.Ct. 629, 292 U.S. 623, 78 
L.Ed. 1478. 

26 C.J. p 774 note 61. 

Complaint held sofflcient 
U.S.—Stockyards Nat. Bank of South 
Omaha v. Bragg, C.C.A.Utah, 293 
F. 879. 

29. U.S.—Gage v. Riverside Trust 
Co., C.C.Cal., 156 F. 1002. 

25 C.J. p 774 note 52. 

30. U.S.—^Fischer-Scheln Syndicate 
V. Lee, C.C.A.I11., 295 F. 486—La- 
dew V. Tennessee Copper Co., C.C. 
Tenn., 179 F. 245, aflarmed 31 S.Ct. 
81, 218 U.S. 357, 54 L.Ed. 1069. 

31. U.S.—^Findlay v. Florida East 
Coast Ry. Co., D.C.Fla., 3 F.Supp. 
393, affirmed, C.C.A., 68 F.2d 629, 
certiorari denied 54 S.Ct. 629, 292 
U.S. 623, 78 L,Ed. 1478. 

Porter v. Cooke, D.C.La., 68 F.2d 
1033, reversed on other grounds, 
C.C,A., 63 F.2d 637. 

25 C.J. p 774 note 65. 

32. U.S.—^Lubin v. Chicago Title & 
Trust Co., C.A.I11., 260 F.2d 411. 

Price V. Muth Bros., D.C.Ohlo, 7 
P.R.D. 424. 

Befense set out as statutory excep¬ 
tion or proviso 

In action to recover damages under 
statute, plaintiff is not required, in 
his complaint, to anticipate or nega¬ 
tive a defense which may have been 
set out as an exception or proviso in 
the statute. 

U.S.—Bowles V. Wheeler, C.C.A.Or., 
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152 P.2d 34, certiorari denied 66 S. 
Ct. 265, 326 US. 775, 90 L.Ed. 468. 

33. U.S.—^Alcoa S. S. Co. v. Ryan, 
C.A.2, 211 P.2d 576. 

34. U.S.—Continental Illinois Nat. 
Bank & Trust Co. of Chicago v. 
Ehrhart, D.C.Tenn., 1 F.RD. 199. 

Affirmatively pleading discovery of 
fraud within statutory period in 
actions based on fraud see Infra 
§ 281. 

Plaiutlir required to allege diligence 
and absence of prejudice 

Plaintiff who seeks to overcome 
the presumption that a claim which 
he wishes to enforce in a federal 
equity court is stale because brought 
after expiration of the period of limi¬ 
tations which would be applicable to 
a similar kind of suit in the state 
court or to a similar kind of action 
at law on the law side of the feder¬ 
al court must allege and prove that 
he did not acquiesce in letting the 
defendants go free from suit but used 
due diligence under the circumstanc¬ 
es in pressing his claim, and that 
the defendants were not prejudiced, 
by any delay in so doing. 

U.S,—Holmberg v. Anchell, D.C.N.Y., 
24 F Supp. 594, affirmed, C.C.A., 
Holmberg v, Merrick, 110 F.2d 1022. 

35. U.S.—Carroll v. Morrison Hotel 
Corp.. C.C.A.I11., 149 F.2d 404. 

Former Equity Buies 

A similar rule prevailed under the- 
former Equity Rules. 

U.S.—^McQuillen v. National Cash 
Register Co., D.C.Md., 22 F.Supp. 
867. 


36. U.S.—^Farmers Elevator Service 
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allege evidentiary facts to support an allegation of 
loss.^*^ While it has been declared that a statement 
of claim in an action for damages for breach of 
contract must set forth specific items and cannot 
^‘lurnp” damages,38 it has also been stated that there 
is no rule requiring claimant to specify items of gen¬ 
eral damage, and a claim for a lump sum has been 
held sufiicient.39 However this may be, where 
items of special damage are claimed, under Federal 
Rules of Civil Procedure, Rule 9 (g), they must 
be specifically stated.^® Under this Rule special 
damages should be set forth in an itemized form, 
rather than a lump sum,^i but itemization is not 
required beyond the point where it becomes evi¬ 
dentiary rather than allegational.'^^ There is no 
distinction under the Rule between cases in which 
special damage is essential to the cause of action 
and cases in which a cause of action exists irre¬ 
spective of special damage.43 An indispensable 


allegation in a demand for special damages is a 
statement of the special circumstances giving rise 
to the special damages.'^^ 

§ 280. Prayer 

A pleading which sets forth a claim for relief must 
contain a demand for judgment for the relief to which 
the pleader deems himself entitled, that is, a prayer for 
relief; but the prayer forms no part of the cause of 
action or claim, and a complaint may bo sufficient, re¬ 
gardless of whether the plaintiff has asked for the 
proper reiief. 

Under Rule 8 (a) (3) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., a pleading which sets 
forth a claim for relief must contain a demand for 
judgment for the relief to which the pleader deems 
himself entitled, that is, a prayer for relief,^^ 
and relief in the alternative or several dilferent 
types may be demanded.'*^ However, the prayer of 
a complaint forms no part of the cause of action or 


Co. V. Hogan, D.C.Mo., 8 F.R.D. 
230. 

Allegations not vague and indefinite 

U.S.—^Boulevard Airport v. Consoli¬ 
dated Vultee Aircraft Corp., D.C. 
Pa., 85 F.Supp. 876. 

Allegations sufficient to tender issue 
Complaint alleging that real and 
personal property therein described 
was of the reasonable rental value of 

$-per month, that plaintiff had 

been damaged m that amount per 
month during time she had been de¬ 
prived of use of the property, and 
praying damages for loss of posses¬ 
sion and use was sufficiently compre¬ 
hensive to tender issue of damages 
for that injury measurable by rea¬ 
sonable rental value of that part of 
the property found to have been 
wrongfully withheld from plaintiff. 
U.S.—Garland v. Garland, C.C.A.N. 
M., 165 F.2d 131. 

Allegations of damages do not deter¬ 
mine snffioiency of pleading 
U.S.—^U. S. V. St. Regis Paper Co., 
D.C.N.T., 106 F.Supp. 286. 

37. U.S.—Boulevard Airport v. Con¬ 
solidated Vultee Aircraft Corp., D. 
C.Pa., 85 F.Supp. 876. 

38. U.S—Miller Co. v. Hyman, D.C. 
Pa., 28 F.Supp. 312. 

Self-sustaining statement 

Statement of claim should be self- 
sustaining and sufficiently definite to 
enable court to make necessary cal¬ 
culations for which judgment could 
be entered in event affidavit of de¬ 
fense subseauently filed is insuffi¬ 
cient. 

U.S.—^Miller Co. v. Hyman, supra. 

39. U.S.—^U. S., to Use of Nourse, v. 
Light, D.C.Pa., 3 F.R.D. 3. 

Prior to adoption of Pederal BxUes 
Prior to the adoption of the Feder¬ 
al Rules of Civil Procedure and un¬ 


der the conformity act the mode of 
pleading damages in common-law ac¬ 
tions was governed by state prac¬ 
tice. 

U.S.—^Monarch Tobacco Works v. 
American Tobacco Co., C.C.Ky., 165 
F. 774. 

40- U.S.—Hearst Consol. Publica¬ 
tions, C.A.N.Y., 214 F.2d 902, cer¬ 
tiorari denied 75 S.Ct 110, 348 U. 
S. 874, 99 L.Ed. 688—Burlington 
TraJisp. Co. v, Josephson, C.C.A.S. 
D., 153 P.2d 372. 

Radio Electronic Television Cor¬ 
poration V. Bartniew Distributing 
Corporation, D.C.N’.T., 32 F.Supp. 
431. 

Kuenzell v. U. S., D.C.Cal., 20 F. 
R.D. 96—^Henry Pratt Co. v. Stoo- 
dy Co., D.aCal., 16 P.R.D. 175— 
State of Md., to Use of Carson, v. 
Acme Poultry Corp., D.C.Del., 5 
F.R.D. 29. 

Bole not contravened 

In action in tort under state law 
to recover damages for Injurious 
falsehood, allegations that alleged 
Injurious falsehood caused diminution 
of business and profits of plaintiff 
did not contravene Federal Rule. 

U.S,—^Dale System, Inc. v. Time, Inc., 
D.C.Conn., 116 F.Supp. 527. 
Xnsnfficlent allegations 
U.S.—^Burlington Trajisp. Co. v. Jo¬ 
sephson, C.C.A.S.D., 163 F.2d 372. 

41. U.S.—Kuenzell v. U. S., D.C.Cal., 
20 F.R.D, 96. 

Xtexns making np lump snm 

Within Rule requiring special dam¬ 
ages to be specifically stated, a “spe¬ 
cific statement’* of special damages 
means not just the total lump sum 
but requires a statement of the spe¬ 
cific items which go to make up that 
lump sum. 

U.S.—^Henry Pratt Co. v. Stoody Co., 
D.C.Cal., 16 F.R.D. 176. 
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42. U.S.—Kuenzell v. U. S., D.C.Cal., 
20 F.R.D. 96—Btten v. Lovell Mfg. 
Co., D.C.Pa., 4 F.R.D. 233. 

43. U.S.—Stevenson v. Hearst Con¬ 
sol. Publications, C.A.N.Y., 214 F. 
2d 902, certiorari denied 76 S.Ct. 
110, 348 U.S. 874, 99 L.Ed. 688. 

44 . U.S.—Burlington Transp. Co. v. 
Josephson, C.C.A.SD., 153 F.2d 372. 

Bnle followed prior to Federal Bnles 
U.S.—Huyler’s v. Ritz-Carlton Res¬ 
taurant & Hotel Co., D.C.Del., 163 
F.2d 404. 

45. U.S.—Sidebotham v. Robison, C. 
A.Cal., 216 F.2d 816—Patten v. 
Dennis, C.C.A.Wash., 134 P.2d 137. 

Bowles V. Cohen, D.C.Pa., 66 F. 
Supp. 499. 

46. U.S.—Simmons Co. v. Cantor, D. 
C.Pa., 3 F.R.D. 281. 

Under former Equity Buies, Rule 
26, statement of, and prayer for, spe¬ 
cial relief, whether pending suit or 
on final hearing, could be joined in 
one bill of complaint. 

U.S.—M. H. McCarthy & Co. v. Dor¬ 
an, D.C.Mass., 40 F.2d 963. 

21 C.J. p 389 note 71. 

47. U.S.—^Paxton v. Desch Bldg. 
Block Co., D.C.Pa., 146 F.Supp. 32— 
Bowles V, Cohen, D.C.Pa., 65 F. 
Supp. 499. 

Plaintiff may frame his complaint 
to seek all and any relief to which 
facts entitle him. 

U.S.—^Palmer v. Palmer, D.C.Conn., 31 
F.Supp. 861. 

Former Equity Buie 
Under former Equity Rule 25, a 
bill was held not fatally defective 
because the prayers for relief were 
inconsistent, the term “alternative,” 
as used in the rule meaning mutual¬ 
ly exclusive, and a “cause of action,” 
being the combined right of com- 
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claim,and while it may be considered to help de- show that plaintiff is entitled to any relief which 
termine the nature of the cause of action or claim^® the court can grant, regardless of whether plaintiff 
and^thCirelief to which plaintiff is entitled,^® it is not ^^s asked for the proper relief.52 Prayers for relief 

not justified by pleadings of law are mere surplusage 
A complaint is sufficient if it sets forth facts which and require no specific attention.®2 

2. Particular Actions 

§281. In General General rules governing the requisites and suffi- 

General rules governing the requisites and sufficiency ciency of complaints, as discussed supra §§ 263-276, 

of complaints have been applied in various particular ^ tr cs 

actions. have been applied in various actions,including 


plainant and the obligation, duty, or 
wrong of defendant. 

U.S.—Boyd V. New York & H. R. Co., 
D.CN.T., 220 F. 174. 

48. U.S.—Schoonover v. Schoonover, 
C.A.Okl., 172 F.2d 526. 

U. S. V. St. Regis Paper Co., D.C. 
N.Y., 106 P.Supp. 286—Mitchell 

Novelty Co. v. United Mfg. Co., D. 

C. I11., 94 F.Supp. 612. 

Smith V. Buckeye Incubator Co., 

D. C.Ohlo, 2 F.R.D. 134. 

ITot paort of petition. 

It Is the form of action set forth 
in a petition or complaint which is 
important and not the prayer, and 
the prayer forms no part of the pe¬ 
tition. 

U.S.—Darl-Dellte, Inc. v. Cleckner, D. 
C.Ohio, 147 F.Supp. 838. 

49. U.S,—^Peitzman v. City of Illmo, 
C.C.A.MO,, 141 F.2d 966, certiorari 
denied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 577, rehearing denied 65 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. 647. 

Johnson v. Jackson, D.C.Pa., 82 
P.Supp. 916. 

50. U.S.—^Kansas City, St. L. & C. R. 
Co. V. Alton R. Co., C.C.A.I11., 124 
F.2d 780. 

51. U.S.—Schoonover v. Schoonover, 

C. A.Okl., 172 P.2d 526—Kansas 
City, St. L. & C. R. Co. v. Alton 
R. Co., C.C.A.I11., 124 P.2d 780. 

Johnson v. Jackson, D.C.Pa., 82 
P.Supp. 916—^Liquid Carbonic Cor¬ 
poration V. Goodyear Tire & Rub¬ 
ber Co., D.C.Ohlo, 38 P.Supp. 520. 
Smith V. Buckeye Incubator Co., 

D. C.Ohlo, 2 F.R.D. 134. 

Allegations of complaint 

(1) Allegations of complaint, not 
prayers thereof, define generally the 
cause of action. 

U.S.—Garden Homes, Inc. v. Mason, 
D.C.Mass., 143 P.Supp. 144. 

(2) So, the allegations of bill rath¬ 
er than prayer for relief must fur¬ 
nish basis for relief to be granted by 
court of equity. 

U.S.—Coskery v. Roberts & Mander 
Corp., D.C.Pa., 97 P.Supp. 14, ap¬ 
peal dismissed, CA... 189 P.2d 234. 

Prayer for partition treated as sur¬ 
plusage 

Where main purpose of suit was 


construction of will, and prayer for 
partition was but Incidental to main 
purpose, such prayer would be treat¬ 
ed as surplusage for purpose of giv¬ 
ing court jurisdiction on ground of 
diversity of citizenship. 

U.S.—De Korwin v. First Nat. Bank 
of Chicago, C.C.A.I11., 156 P.2d 

868, certiorari denied 67 S.Ct. 481, 
329 U.S. 795, 91 L.Ed. 680. 

52. U.S.—^TVestem Machinery Co. v. 
Consolidated Uranium Mines, Inc., 

C. A.Utah, 247 P.2d 685—U. S. v. 
Borin, C.A^Tex., 209 P.2d 145, cer¬ 
tiorari denied 75 S.Ct. 33, 348 U.S. 
821, 99 L.Ed. 647—Schoonover v. 
Schoonover, C.A.Okl., 172 P.2d 626 
—^Hawkins v. Prick-Reid Supply 
Corp., C.C.A.Tex., 154 P 2d 88— 
Kansas City, St. L. & C. R. Co. v. 
Alton R. Co., C.C.A.I11., 124 F.2d 
780. 

Mitchell Novelty Co. v. United 
Mfg. Co., D.C.I11., 94 P.Supp. 612 
—Johnson v. Jackson, D.C.Pa., 82 
F.Supp. 915—^Liquid Carbonic Cor¬ 
poration V. Goodyear Tire & Rub¬ 
ber Co., D,C.Ohio, 38 P.Supp. 620. 

Shanesy v. Ford Motor Co., D.C. 
Ill., 7 F.R.D. 199. 

D.C.—^Keiser v. Walsh, 118 P.2d 13, 
73 App.D.C. 167. 

53. U.S.—Bowman v. Alaska Air¬ 
lines, D.C.Alaska, 14 F.R.D. 70. 

Xu special statutory proceeding to 

which the Rules of Civil Procedure 
are inapplicable, the court will ig¬ 
nore prayers for relief which a par¬ 
ty may not obtain because of the 
limited nature of such proceeding. 
U.S.—Lynn v. U. S., C.C.A.Ala., 110 P. 
2d 586. 

54. U.S.—^Bowles v. Cook Cheese Co., 

D. C.W1S., 6 P.R.D. 442. 

Necessity and suflSciency of allega¬ 
tion of federal question In cases 
involving: 

Patents, copyright, and literary 
property see supra § 272. 
Trade-marks, trade-names, and un¬ 
fair competition see supra § 273. 
In action against Allen Property 
Custodian and Treasurer of United 
States, a complaint which did not 
affirmatively allege that plaintiff was 
not a national of foreign or enemy 
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country was insufficient, notwith¬ 
standing Federal Rule stating gen¬ 
erally what a pleading shall contain. 
U.S.—Iki V. Crowley, D.C.Wash., 4 P. 

R. D. 242. 

In action on official bond of medi¬ 
cal superintendent of state institu¬ 
tion for superintendent’s refusal to 
diagnose inmate’s spine injury, plain¬ 
tiff was not required to use words 
"unfaithfully,” "wrongfully,” or "in 
bad faith” to characterize superin¬ 
tendent’s negligence, since use of 
such words would express a “con¬ 
clusion.” 

U S.—Sims V. United Pacific Ins. Co., 
D.C.Idaho, 61 F.Supp. 433. 
Complaint, by which prisoner ap¬ 
parently sought declaratory Judg¬ 
ment, failed to comply with rule re¬ 
quiring that pleading which sets 
forth claim to relief shall contain 
short and plain statement of claim, 
showing that pleader is entitled to 
relief, and requiring each averment 
of pleading to be simple, concise, 
and direct. 

D.C.—Taylor v. U. S. Bd. of Parole, 
194 P.2d 882, 90 U.S.App.D.C. 199. 
Action Involving mortgage 
Under state law, complaint against 
mortgagees alleging that receiver ap¬ 
pointed in mortgage foreclosure ac¬ 
tion acted as agent of mortgagees, 
that he wrongfully dealt with re¬ 
ceivership property, that mortgagees 
were responsible for state court’s 
failure to require adequate penal 
bond from receiver, and that prop¬ 
erty had been completely destroyed 
by fire because of negligence of re¬ 
ceiver, did not state cause of action 
against mortgagees, and proposed 
amendment alleging that mortgagees 
had improperly interfered with man¬ 
agement of receivership property in 
that mortgagees wrongfully advised 
receiver with respect to taking out 
insurance on property, also failed to 
state valid claim against mortga¬ 
gees. 

U.S.—^Ledbetter v. Farmers Bank & 
Trust Co., C.C.A.N.C., 142 P.2d 147, 
certiorari denied 66 S.Ct. 48, 323 U. 

S. 719, 89 L.Ed. 678, rehearing de¬ 
nied 65 S.Ct. 112, 323 U. S. 813, 89 
L.Ed. 647, rehearing denied 65 S. 
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actions for an accounting-,55 actions on an account tions for money had and received,59 actions involv- 
stated,55 actions for interference with, or inducing ing negotiable instruments,5® as well as other par- 
breach of, contract,57 actions on judgments,58 ac- 


Ct. 682, 324 U.S. 886, 89 L Ed 1435. 

motion denied 65 S Ct. 1189, 325 

U S 837, 89 L.Ed. 1963. 

Selective Service Act 

Complaints whereby plaintiffs 
sought money judgments for vaca¬ 
tion rights under the Selective Train¬ 
ing and Service Act stated claims 
justifying recovery. 

U S —Rydberg v. Great Northern Ry. 

Co., D.C.Minn., 12 P.R.D. 108. 

Emergency Price Control Act 

(1) In Price Administrator’s action 
to recover treble damages for over- 
ceiling sales, complaint, containing 
short, plain statement of grounds on 
which court’s jurisdiction depended, 
claims showing plaintiff entitled to 
relief and demand for judgment, was 
sufficient as complying with Federal 
Rule without also alleging amounts 
of overcharges, purchasers’ names, 
or dates of sales. 

U.S—Bowles V. Cook Cheese Co., D. 

C.Wis., 6 F.R.D. 442. 

(2) Other decisions with respect 
to the requisites and sufficiency of 
the complaint in actions for viola¬ 
tions of the Emergency Price Con¬ 
trol Act. 

U.S.—Bohland v. Smith, D.C.I11., 72 

P.Supp. 229—Bowles v. Cohen, B.C. 

Pa., 65 F.Supp. 499. 

Bowles V. Sebastopol Berry 

Growers Ass'n, D.C.Cal, 4 P.R.D. 

502, opinion amended on other 

grounds 5 P.R.D. 178. 

55. Complaints held snffloient 

(1) Complaint which alleged that 
real estate salesman employed by 
plaintiff secretly persuaded patron 
of plaintiff prior to salesman’s resig¬ 
nation from plaintiff’s employ, to 
cancel contract under which plaintiff 
represented patron as sales repre¬ 
sentative in subdivision, and per¬ 
suaded patron to employ salesman 
as manager of subdivision, and which 
asked for injunction and accounting 
of commissions, stated a claim on 
which relief could be granted. 

D.C.—Keiser v. Walsh, 118 F.2d 13, 

73 APP.D.C. 167. 

(2) In administratrix’ action for 
accounting, complaint alleging that 
decedent acquired quarter Interest 
in motion picture rights to play un¬ 
der agreement which was annexed 
to complaint and showed valid sale 
of quarter interest, and that subse¬ 
quently defendant corporation, which 
produced motion picture based on 
play, acquired only remaining Inter- 
■est of decedent’s grantor through 
sale In grantor’s bankruptcy, stated 
cause of action. 

U.S.—Crosney v. Edward Small Pro¬ 
ductions, D.C.N.T,, 52 P.Supp. 659. 


(3) A complaint, in action by Bel¬ 
gian corporation against New York 
corporation for an accounting under 
an agency agreement between the 
parties, which set forth a simple 
cause of action for an accounting 
not based on any rights accruing un¬ 
der the laws of Belgium, was not de¬ 
fective for failure to plead Belgian 
law. 

U.S.—Chemacld, S. A., v. Ferrotar 
Corporation, D C N.Y., 3 F.R D. 45 

(4) In action by trustee in bank¬ 
ruptcy, complaint alleging that de¬ 
fendant was in possession, under a 
fraudulent transfer from bankrupt, 
of pig iron to which trustee was en¬ 
titled, stated a claim on which relief 
could be granted. 

U.S.—Commonwealth Trust Co. of 
Pittsburgh v. Reconstruction Fi¬ 
nance Corporation, D.C Pa., 28 P. 
Supp. 586. 

Cause of action not alleged 
Complaint alleging that corporate 
stock had been placed in trust for 
widow by her deceased husband, and 
that widow had signed instrument 
transferring stock to stepdaughter 
at the request of her husband be¬ 
cause of her respect and affection 
for, and confidence in, him, and be¬ 
cause she was habituated to con¬ 
forming to his wishes, did not allege 
cause of action against stepdaugh¬ 
ter for an accounting and for return 
of stock. 

U.S.—^Voliva V. Bennett, C.A.Fla., 201 
F.2d 434. 

Condition, subsequent 

In action for accounting as to prof¬ 
its from motion picture rights to 
play, wherein plaintiff claimed title 
to quarter interest in rights under 
written sale which acknowledged re¬ 
ceipt of part of consideration and 
required balance to be paid after con¬ 
veyance thereby made, complaint did 
not violate rule requiring pleading 
of performance of conditions preced¬ 
ent, since nonperformance, if any, 
was of condition subsequent. 

U.S.—Crosney v. Edward Small Pro¬ 
ductions, D.C.N.Y., 62 F.Supp. 669. 

Prior to Pederal Buies 

Prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure it was 
held that state statute stating 
grounds of demurrer to petition con¬ 
stituted legal test of sufficiency of 
petition in action at law instituted 
by corporation's trustee in bankrupt¬ 
cy. 

U.S.—Tamm v. Ford Motor Co., C.C. 
A.Mo., 80 F.2d 723. 

56. Complaint held sufficient to 
state claim 

U.S.—^United Shoe Machinery Cor- 

416 


poration v. Becker, D.C.N.Y., 51 F. 
Supp. 802. 

57. Cause of action stated 
Allegations that defendants, know¬ 
ing that authorized distributors of 
plaintiff's products were bound by a 
fair trade agreement with plaintiff, 
induced distributors to breach such 
agreement by selling plaintiff’s prod¬ 
ucts to defendants without exacting 
required minimum resale price agree¬ 
ment stated a cause of action under 
state law for inducement to breach 
of contract. 

U.S.—Cat's Paw Rubber Co. v. Barlo 
Leather & Findings Co., D.C.N.Y, 
12 F.R.D. 119. 

58. Por complaint seeking enforce, 
ment of foreign Judgment to state a 
claim for relief under Federal Rules, 
it was not necessary to recite that 
country which rendered particular 
foreign judgment would or does give 
full faith and credit to properly ren¬ 
dered American judgment. 

U.S.—Gull V. Constam, D.C.C 0 I 0 ., 105 
F.Supp. 107. 

Cause of action stated 
Where plaintiff recovered judg¬ 
ment in state court for breach of 
written contract to construct storm 
sewers and the judgment had not 
been paid, complaint in suit on the 
judgment stated a cause of action. 
D.C.—^Francis O. Day Co. v. Shapiro, 
C.A., 267 F.2d 669. 

59. Perm of complaint for money 
had and received contemplated by 
Federal Rules is both simple and 
brief requiring only the allegations 
that defendant owes plaintiff stated 
amount for money had and received 
from named person on designated 
date to be paid by defendant to plain¬ 
tiff. 

U.S.—Bernstein v. N. V. Nederland- 
sche-Amerikaansche Stoomvaart- 
Maatschapplj, D.C.N.Y., 7 F.R.D. 
63, appeal dismissed, C.C.A., 161 
F.2d 733, certiorari denied 68 S. 
Ct. 84, 332 U.S. 771, 92 L.Ed. 356, 
rehearing denied 68 S.Ct. 152, 332 
U.S. 820, 92 L.Ed. 397. 

60. Complaint in action on note in¬ 
sufficient 

Complaint in action on note, pay¬ 
able In foreign currency, was insuf¬ 
ficient where it neither set forth note 
verbatim, had copy of note attached, 
showed that note was payable to “or¬ 
der,” nor pleaded consideration. 

U.S.—^Luckett V. Cohen, D.C.N.Y., 145 
P.Supp. 155. 

Under former Equity Buies 

Bill in bank receiver’s suit for 
amount of check, deposited in bank 
by payee, from maker, by whose di¬ 
rection drawee bank stopped payment 
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after former bank closed, was held 
sufficient to state cause of action in 
equity under former Equity Rules. 

U S —Ogrdin V. Goodwin, C C A.Tenn., 
76 F.2d 196. 

61. Complaint not demurrable 

Complaint alleging that plaintiff is 
owner and entitled to immediate pos¬ 
session of described property and 
praying judgment for possession 
thereof predicated on state statute 
was not demurrable. 

U.S.—Grande Ronde Pine Co. v. Pul- 
ver, D.C.Mont., 3 F.R.D. 139. 

62. Pleading degree of care not prop¬ 
er 

In action against railroad compa¬ 
ny for damages from grade crossing 
collision, degree of care to be exer¬ 
cised by company was matter for 
court’s instructions and was not prop¬ 
er matter to be pleaded. 

U.S—^Knight V. Baltimore & O. R. 
Co., D.C.N.T., 8 F.R.D. 261, adhered 
to 8 F.R.D. 256. 

Conclusion 

In action for Injuries sustained 
by mail trucker when frayed cord on 
a mail sack snapped while the truck¬ 
er was handling it, charge of fail¬ 
ure of Inspection was a conclusion, 
where there was no evidence that the 
railroad could have Inspected, or if 
it had inspected, would have discov- 
eied where the break occurred. 

U S.—Olinski v. New York Cent. R. 

Co., D.C.N.Y., 162 F.Supp. 23. 
Averments of negligence not vague 
or ambiguous 

Averments of negligence to effect 
that defendant’s train was negligent¬ 
ly and carelessly, with great force 
and violence, driven, operated, run 
upon, into and against plaintiff’s 
truck at a crossing, were neither 
vague nor ambiguous. 

U.S.—Petrikin v. Chicago, R. I. & P. 

R. Co., DC.Mo., 14 F.R.D. 31. 
Separate statement and joinder of 

claims 

(1) In action against railway for 
switchman's death under Federal Em¬ 
ployers’ Liability Act and Safety Ap¬ 
pliance Act, pleadings will serve pur¬ 
pose of limiting the issues only if 
claims based on negligence are set 
forth separately from those based 
on violation of the Safety Appliance 
Act. 

U.S.—O’Donnell v. Elgin, J. & E. Ry. 
Co., Ill., 70 S.Ct. 200, 338 U.S. 384, 
94 L.Bd. 187, 16 A.L.R.2d 646, re¬ 
hearing denied 70 S.Ct 427, 338 U. 

S. 945, 94 L.Ed. 583. 

(2) Where produce merchants 
brought action against railroad to 
recover alleged overcharges, mer¬ 
chants could Join in one count all 
of the separate claims for alleged 
overcharges. 

86A C. J.S.—27 


U S —Feinstein v. New York Cent 
R, Co., DCNY. 159 F Supp. 460 
Knowledge of cause of collision 
Where operatives of streetcar and 
truck prima facie so manipulated the 
vehicles as to bring them into colli¬ 
sion with consequent injuries to 
plaintiff streetcar passengers and 
plaintiffs were not, and operatives 
were, in position to know what oc¬ 
casioned the collision and operatives 
were agents of their respective em¬ 
ployers, it was permissible for plain¬ 
tiffs to assert in injury action against 
the employers that they possessed 
knowledge as to the causes of the 
collision. 

U S.—Mails V. Kansas City Public 
Service Co., D.C.Mo., 51 F.Supp. 
562, 

Allegations sufficient to invoke Juris¬ 
diction under Bailway l^abor Act 
U.S.—Brady v. Trans World Airlines, 
Inc., D.C.Del., 174 F.Supp. 360. 
Prior to adoption of Pederal Buies 

(1) Prior to the adoption of the 
Federal Rules the federal courts were 
required to follow rule of state courts 
as to sufficiency of complaint to ap¬ 
prise defendant of what it was ex¬ 
pected to meet in action against rail¬ 
road for injuries. 

U.S.—Slocum V. Erie R. Co., D.C.N. 
Y., 36 F.2d 277. 

(2) Where a suit was brought in 
the name of the United States, un¬ 
der federal act, against railway com¬ 
pany and others, as provided by such 
act, it was held that the sufficiency 
of the bill must be determined by 
the provisions of such act. 

U.S.—^U. S. V. Union Pac. R. Co., 
Conn., 98 U.S. 569, 26 L.Ed. 143. 

63. General averment of condition 
of xnind 

In action to cancel citizenship for 
fraud, government may aver, gener¬ 
ally, malice, Intent, knowledge, and 
other condition of mind of defendant 
as of the date defendant took the 
oath and received his certificate of 
naturalization as such matters are 
peculiarly within knowledge of de¬ 
fendant. 

U.S.—U. S. V. Schuchhardt, D.C.Ind., 
48 F.Supp. 876. 

Subdivision not required 
Where wording of complaint, in ac¬ 
tion to revoke naturalization and 
cancel certificate of naturalization, 
was sufficiently clear to be readily 
answerable in its present form, no 
further subdivision of complaint 
would be required under provision 
of Federal Rule of Civil Procedure 
that contents of each averment of 
claim or defense shall be limited as 
far as practicable to a statement of a 
single set of circumstances. 

U.S.—U. S. V. Jerome, D.C.N.Y., 115 
F.Supp. 818. 


64. U.S.—^Armstrong Cork Co v. Pat¬ 
terson-Sargent Co., D.C.Ohio, 8 F. 
R.D. 215. 

Necessity and sufficiency of allega¬ 
tion of federal question in cases 
involving trade-marks and trade- 
names see supra § 273. 

Complaint held sufficient 
In action for damages and for an 
injunction with respect to an alleged 
trade-mark infringement, complaint 
was required to be sufficiently clear 
and definite that defendant could ad¬ 
mit or deny charges, but was not re¬ 
quired to document charges with evi¬ 
dentiary references, and using form 
17 in Appendix of Forms as standard, 
complaint was sufficient 
U.S.—^Armstrong Cork Co. v. Patter- 
son-Sargent Co., supra. 

65. Allegations of fact are necessary 
and generalities and conclusions are 
insufficient. 

U S.—^Dinneen v. Williams, C.A.Cal., 
219 F.2d 428. 

Complaint sufficient to state claim 
U.S.—Heyward v. Public Housing Ad¬ 
ministration, C.A.Ga, 238 F.2d 689 
—Cobb V. City of Malden, C.A. 
Mass., 202 F.2d 701. 

Refoule v. Ellis, D.C.Ga., 74 F. 
Supp. 336. 

Complaint insufficient to state claim 
U.S.—Walker v. Bank of America 
Nat. Trust & Sav. Ass’n, C.A.Cal., 
268 P.2d 16—^Blackmon v. Wagen- 
er, C.A.Mich., 253 F.2d 10, certio¬ 
rari denied 78 S.Ct. 1390, 357 U.S. 

I 941, 2 L.Ed.2d 1554—Johnson v. 

I Middleton, C.A,I11., 175 F.2d 535. 
Jurisdictional allegations 

(1) A complaint which is so drawn 
as to seek redress for any wrong 
specified in statute giving district 
courts original Jurisdiction of ac¬ 
tions to recover for deprivation of 
civil rights establishes such Jurisdic¬ 
tion regardless of amount in contro¬ 
versy with possible exceptions of 
where such allegations are made sole¬ 
ly for purposes of obtaining federal 
jurisdiction or where claim is fully 
insubstantial and frivolous, and it is 
not necessary to allege diversity of 
citizenship. 

U.S.—^Agnew v. City of Compton, C.A. 
Cal., 239 P.2d 226, certiorari denied 
77 S.Ct. 868, 363 U.S. 959, 1 L.Ed. 
2d 910. 

(2) In an action charging the vio¬ 
lation of federally guaranteed civil 
or constitutional rights, in order to 
confer Jurisdiction the complaint 
must allege facts showing that de¬ 
fendant acted under color of state 
law. 

U.S.—^Davls V. Foreman, C.A.I11., 251 
F.2d 421, certiorari denied 78 S.Ct. 
1137, 356 U.S. 974, 2 L.Ed.2d 1148— 
Dinwiddle v. Brown, C.A.Tex., 230 
F.2d 465, certiorari denied 76 S.Ct. 
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lation of the right of privacy,^® in addition to the 
particular actions discussed infra §§ 282-300. 

Actions based on fraud or mistake. The com¬ 
plaint in an action for fraud or deceit, in compliance 
with Rule 8 (a) (2), must contain a short and plain 
statement of the claim showing that the pleader is 
entitled to relief.Under the Federal Rules of 
Civil Procedure, imless there is an applicable stat¬ 


ute or Rule expressly or by fair implication provid¬ 
ing otherwise, the use of the words “fraud^’ or 
“fraudulent” is not indispensably necessary to plead¬ 
ing a claim or cause of action on the ground of 
fraud.®® Under Rule 9 (b), in an action based on 
fraud or mistake, the circumstances constituting the 
fraud or mistake must, however, be stated with 
particularity.®9 The particulars must be stated 


1041, 351 U.S. 971, 100 L.Ed. 1490, 
rehearing denied 77 SCt. 29, 352 XJ. 
S. 861. 1 L.Ed.2d 72—Schatte v. In¬ 
ternational Alliance of Theatrical 
Stage Emp. and Moving Picture 
Operators of U. S. and Canada, C.C. 
A.Cal., 165 F.2d 216, certiorari de¬ 
nied 68 S.Ct. 1018, 334 U.S. 812, 92 
L.Ed. 1743. 

Oppenheimer v, Stillwell, D.C. 
Cal, 132 P.Supp. 761. 

(3) Where complaint merely char¬ 
acterizes conduct of state officials 
as conspiratorial or unlawful, com¬ 
plaint does not set out allegations 
on which relief can be granted by 
federal courts, within federal juris¬ 
dictional provisions of so-called civ¬ 
il rights statutes. 

U.S.—Dinwiddie v. Brown, C.A.Tex., 
230 P.2d 465, certiorari denied 76 
S.Ct. 1041, 351 U.S 971. 100 L.Ed. 
1490, rehearing denied 77 S.Ct. 29, 
352 U.S. 861, 1 L.Ed.2d 72. 

(4) Merely alleging a violation of 
constitutional rights does not con¬ 
fer jurisdiction on the district court 
in the absence of diversity of citi¬ 
zenship. 

U.S.—Bartlett v. Duty, D.C.Ohio, 174 
F.Supp. 94. 

(5) In an action to enforce a right 
given by a state civil rights act the 
complaint must contain allegations 
showing the amount involved in con¬ 
troversy is within the jurisdiction of 
the federal court. 

U.S.—^Amos V. Prom, Inc., D.C.Iowa, 
116 F.Supp, 127. 

(6) Complaints held to contain suf¬ 
ficient jurisdictional allegations. 

U.S.—Douglas V. City of Jeannette 

(Pennsylvania), Pa., 63 S.Ct. 877, 
319 U.S. 157, 87 L.Ed. 1324, rehear¬ 
ing denied 63 S.Ct. 1170, 319 U.S. 
782, 87 L.Ed. 1726. 

Jackson v. Duke, C.A.Tex., 269 
F.2d 3—Baldwin v. Morgan, C.A. 
Ala., 261 F.2d 780—Heyward v. 
Public Housing Administration, C. 
A.Ga., 238 P.2d 689—Cobb v. City 
of Malden, C.AMass., 202 F.2d 701. 

Amos V. Prom, Inc., D.C.Iowa, 116 
F.Supp. 127—^Refoule v. Ellis, D. 
C.Ga., 74 F.Supp. 336. 

(7) Allegations held insufficient to 
confer Jurisdiction. 

U.S.—^Walker v. Bank of America 
Nat. Trust & Sav. Ass'n, C.A.Cal., 
268 P.2d 16—^Dallas Independent 
School Dlst. V. Edgar, C.A.Tex., 266 


P.2d 455—^Dinwiddle v. Brown, C. 
A.Tex., 230 P.2d 465, certiorari de¬ 
nied 76 S.Ct. 1041. 351 U.S. 971. 
100 L.Ed. 1490, rehearing denied 
77 S.Ct. 29, 352 U.S. 861. 1 L.Ed 2d 
72—Johnson v. Middleton, C.A.I11., 
175 P.2d 535. 

Spampinato v. M. Breger & Co., 
D.C.N.Y., 166 F.Supp. 33. 

66. Complaint sufficient 

In action against moving picture 
company for violation of right of 
privacy, complaint alleging that com¬ 
pany used plalntiiK's name for ad¬ 
vertising purposes, and in advertis¬ 
ing and articles identified character 
in moving picture as portraying 
plaintiff, and that the articles and 
picture were scandalous and defama¬ 
tory matter and made plaintiff an 
object of contempt and ridicule, was 
sufficient under Federal Rule of Civ¬ 
il Procedure. 

U.S.—^Moog V. Warner Bros. Pictures, 
D.C.N.Y., 29 F.Supp. 479. 

67. U.S.—Pamela Amusement Co. v. 
Scott Jewelry Co., D.C.Mass., 22 F. 
R,D. 256. 

Complaiiits hold sufficient to state 
claim or cause of action 

(1) Realty trader’s complaint 
against realty brokers that they in¬ 
duced her to enter into a certain 
realty exchange by misrepresenta¬ 
tion of the value of property she 
was to receive for what she was to 
give, and that she relied on such 
representation and made the ex¬ 
change, and now learned of the falsi¬ 
ty of such representation and by rea¬ 
son thereof sustained damages, stated 
a cause of action predicated on fraud. 
D.C,—Page V. Comert, 243 F.2d 246, 

100 U.S.APP.D.C. 139. 

(2) In action by government 
against attorney for alleged fraud, 
on charge that attorney, knowing his 
client to be a German citizen and 
not an eligible claimant for return 
of one hundred per cent of his prop¬ 
erty seized by Alien Property Custo¬ 
dian, filed a claim representing cli¬ 
ent to be a loyal American Citizen 
and eligible for return of all prop¬ 
erty seized from him, complaint 
stated a cause of action. 

U.S.—U. S. V, Silliman, D.C.N.J., 66 
P.Supp. 666. 

Complaint held insufficient 

U.S.—Pamela Amusement Co. v. 
Scott Jewelry Co., D.C.Mass., 22 P. 
R.D. 265. 


68 . U.S—^Nolan Bros., Inc. v. U. S. 
for Use of Pox Bros. Const. Co, 
C.A.Okl., 266 P.2d 143. 

Union Mut. Life Ins. Co. v. Si¬ 
mon, D.C.Pa., 22 P.R.D. 186. 

69. U.S.—^Nolan Bros, Inc. v. U. S. 
for Use of Pox Bros. Const. Co, 
C.A.Okl., 266 P.2d 143. 

New York, N. H. H. R. Co. v. 
New England Forwarding Co., D.C. 
R.I., 119 F.Supp. 380—^District 65, 
Distributive, Processing and Of¬ 
fice Workers Union of N. Y. and 
N. J. V. McKague, D.C.Pa., 115 P. 
Supp. 227, appeal dismissed, C.A., 
216 P.2d 153—Stanfa v. Bynum, D. 
C.La., 37 P.Supp. 962—Zimmerman 
V. National Dairy Products Corpo¬ 
ration, DC.N.Y., 30 F.Supp. 438. 

Union Mut. Life Ins. Co. v. Si¬ 
mon, D.C.Pa., 22 F.R.D. 186—Kuen- 
zell V. U. S., D.C Cal., 20 P.R.D. 96 
—National Steel Corp. v. Mary¬ 
land Cas. Co., D.C.Pa., 18 P.R.D. 166 
—Gilbert v. Clark, D.C.Mass., 13 P. 
R.D. 498—Martin v. Clayton, D.C. 
N.Y., 6 P.R.D. 214—U. S. ex rel. 
Coates V. St. Louis Clay Products 
Co., D.C.Mo., 3 P.R.D. 289—Curacao 
Trading Co. v. William Stake & 
Co., D.C.N.Y., 2 P.R.D. 308. 

I D.C.—Merchant v. Davies, C.A.D.C, 
244 P.2d 347, 100 U.S.App D C. 268— 
Page V. Comert, C.A.D.C., 243 P.2d 
245, 100 U.S.APP.D.C. 139. 

Sufficient allegations of fraud 
U.S.—Simmonds Aerocessories, Lim¬ 
ited V. Elastic Stop Nut Corp. of 
America, D.C.N.J., 158 P.Supp. 277 
—Securities and Exchange Com¬ 
mission V. Tlmetrust, Inc., D.C. 
Cal., 28 F.Supp. 34. 

Loew's Inc. v. Makinson, D.C. 
Ohio, 10 P.R.D. 36. 

Znsufficlent allegations 

(1) Petition by lessee for dam¬ 
ages because of forced sale of lease¬ 
hold interest and interest in im¬ 
provements in consideration of five 
hundred dollars cash and release 
from accrued rent, then in arrears, 
amounting to three thousand, two 
hundred forty two dollars and fifty 
cents, was insufficient to show “coer¬ 
cion” or “fraud” where no facts were 
alleged in support of general aver¬ 
ments. 

U.S.—Stanfa v. Bynum, D.C.La., 37 
P.Supp. 962. 

(2) Complaint alleging, in lan¬ 
guage of regulation of Securities 
and Exchange Commission, that de- 
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simply, concisely, and directly,and mere allega¬ 
tions that defendants '^conspired” or committed 
“fraudulent acts'’ are insufficient^! While, as a 
general rule, as discussed supra § 277, plaintiff need 
not set out affirmatively that the subject matter sued 
on is within the statute of limitations, as an excep¬ 
tion to the general rule, when a plaintiff commences 
an action for fraud based on state law more than a 
certain time after the fraudulent conduct and the 
state law required him affirmatively to plead dis¬ 
covery of the fraud within a certain period of the 
commencement of the action as an element of his 
right of action, the complaint in the federal court 
must plead discovery of the fraud within such pe- 
riod,72 but the manner of pleading discovery of 
the fraud, being procedural, is governed by federal 
law and not state law.'^s 

Condemnation proceedings. The Federal Rules 


of Civil Procedure contain special provisions gov¬ 
erning the caption, contents, and filing of a com¬ 
plaint in proceedings for the condemnation of 
property under the power of eminent domain.'^^ 

§ 282. Anti-Trust Actions 

The complaint In a private anti-trust action must 
comply with the Federal Rules of Civil Procedure per¬ 
taining to general rules of pleading, and proper pleading 
requires a statement of facts on which the cause or claim 
Is founded more extensive than that required in a simple 
negligence or contract action. 

The complaint in a private anti-trust action must 
comply with Rule 8 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., pertaining to general rules 
of pleading.75 Accordingly, it must contain a short 
and plain statement of the grounds on which the 
court's jurisdiction depends,*^® a short and plain 
statement of the claim showing that plaintiff is en¬ 
titled to relief,'^^ and every averment of the com- 


fendants engaged In course of busi¬ 
ness that operated as a fraud on 
plaintiffs in purchase of stock, in that 
defendants induced plaintiffs to sell 
stock for certain sum under agree¬ 
ment that defendants would pay an 
additional four thousand dollars if 
plaintiffs would induce third person 
to sell defendants his stock, but that 
defendants refused to pay plaintiffs 
the four thousand dollars, was insuf¬ 
ficient under Federal Rule with re¬ 
spect to statement of fraud. 

U.S.—Seward v. Hammond, D.C.Mass., 
8 F,R.D. 457. 

(3) Other allegations. 

U.S.—Rubens v. Ellis, CA.Tex., 202 
P.2d 415. 

Ivey V. Housing Foundation of 
America, D.C.Pa., 73 F.Supp, 201— 
Brady v. Falgout, D.C.La., 42 F. 
Supp. 632—Zimmerman v. National 
Dairy Products Corporation, D.C. 
N.T., 30 F.Supp. 438. 

Martin v. Clayton, D.C.N.T., 6 F. 
R.D. 214. 

D.C.—^Hoover v. Lacey, D.C., 80 F. 
Supp. 691. 

Under former Eanlty Buies, Rule 
25, a complaint based on fraud was 
Improper where it did not allege with 
sufilcient definiteness the nature and 
circumstances of the alleged fraud. 
U.S.-—U. S. V. Barber, D.C.Md., 24 F. 
Supp. 229. 

70. U.S.—Buckley v. Altheimer, D.C. 
Ill., 2 F.R.D. 285. 

Xiangnage of statnte 

A complaint is sufficient where the 
allegations of fraud are in the lan¬ 
guage of the statute on which lia¬ 
bility is predicated and are set forth 
with particularity so as to apprise 
defendants of the charges against 
them. 

U.S.—Securities and Exchange Com¬ 


mission V. Timetrust, Inc., D.C. 
Cal., 28 F.Supp. 34. 

71. U.S.—Shultz V. Manufacturers & 
Traders Trust Co., D.C.N.T., 1 F.R. 
D. 53. 

Allegation of '^violons conspiracy 
and collaboration” between defend¬ 
ants to prevent plaintiff’s collection 
of rentals from realty which plain¬ 
tiff contracted to purchase was too 
vague and must fall where allega¬ 
tion was unsubstantiated by any 
facts disclosed in the pleadings. 

U.S.—Connor v. Real Title Corp., C. 
C.AVa., 165 F.2d 291. 

72. U.S.—Owens Generator Co. v. H. 
J. Heinz Co., D.C.Cal., 23 F.R.D. 
121 . 

73. U.S.—Owens Generator Co. v. H. 
J. Heinz Co., D.C.Cal., 23 F.R.D. 
121 . 

74. See Federal Rules of Civil Pro¬ 
cedure, Rule 71A (c). 

Prior to adoption of Bnle 
Prior to the adoption of Rule 71A 
(c), in condemnation proceedings 
brought in the federal courts under 
a federal statute providing that the 
practice and procedure in condemna¬ 
tion proceedings by the Federal Gov¬ 
ernment follow the laws of the state 
in which the proceeding is brought, 
state law governed the adjectival 
requisites and sufficiency of the pe¬ 
tition, but such federal statute was 
not to be construed as requiring the 
federal government to follow the 
construction of the state courts as 
to the sufficiency of a particular al¬ 
legation where the federal law was 
that there need be no Judicial deter¬ 
mination of purely legislative ques¬ 
tions. 

U.S.—^U. S. V. Certain Lands in City 
of Jamestown, D.C.N.T., 34 F.Supp. 
746. 


75. U.S—^Austin Theatre, Inc. v. 
Warner Bros. Pictures, Inc., D.C. 
N.Y., 19 P.R.D. 93. 

78. U.S—Brownlee v. Malco Thea¬ 
tres, D.C.Ark., 99 F.Supp. 312. 

Walter Reade’s Theatres, Inc. v. 
Loew’s Inc., D.C.N.T., 20 F.R.D. 
679, 

Complaint held to laok specUioity 
in Jurisdictional allegation, 

U.S.—^Austin Theatre, Inc. v. War¬ 
ner Bros. Pictures, Inc., D.C.N.T.. 
19 F.R.D. 93. 

77. U.S.—Brownlee v. Malco Thea¬ 
tres, D.C.Ark., 99 F.Supp. 312— 
Schatte v. International Alliance 
of Theatrical Stage Emp. and Mov¬ 
ing Picture Mach. Operators of 
U. S. and Canada, D.C.Cal., 84 F. 
Supp. 669, affirmed, C.A., 182 F.2d 
158, rehearing denied 183 F.2d 685, 
certiorari denied 71 S.Ct. 64, 340 
U.S. 827, 95 L.Ed. 608, rehearing 
denied 71 S.Ct. 194, 340 U.S. 885, 96 
L.Ed. 643. 

Walter Reade’s Theatres, Inc. v. 
Loew’s Inc., D.C.N.T., 20 F.R.D. 
679—Skouras Theatres Corp. v. Ra- 
dlo-Keith-Orpheum Corp., D.C.N. 
T., 19 F.R.D. 161—Rivoll Operating 
Corp. V. Loew’s Inc., D.C.N.Y., 7 F. 
RD. 219—^Emich Motor Corpora¬ 
tion V. General Motors Corporation, 
D C.I11., 2 F.R.D. 552. 

Complaiut held to comply with re¬ 
quirement 

U.S.—Rivoli Operating Corp. v. 
Loew’s Inc., D.C.N.Y., 7 F.RD. 
219. 

Copying indictment insufficient 

The copying in civil action for 
damages for an alleged combination 
in restraint of trade of the indict¬ 
ment in a criminal case against de¬ 
fendants did not constitute a compli¬ 
ance with Rule referred to in text. 
U.S.—Emich Motor Corporation v. 
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plaint must be simple, concise, and directIt must 
also comply with the requirement of Rule 10 (b) that 
each paragraph consist of a single set of circum¬ 
stances,*^9 and that each claim founded on a separate 
transaction or occurrence be stated in a separate 
count w^henever a separation facilitates the clear 
presentation of the matters set forth.^o The sep¬ 
arate counts of a complaint charging a conspiracy 
to violate the anti-trust laws may join all of the 
defendants without specifying those who may have 
sold to plaintiff at discriminatory prices.^i 

Proper pleading in a private anti-trust suit re¬ 
quires a statement of facts on which the cause of 
action or claim is founded, rather than a mere 
statement of conclusions of law or of fact,83 and 
the statement required must be considerably more 
extensive than that required in a simple negligence 
or contract action.®^ In all averments of fraud the 


circumstances constituting fraud must be stated with 
particularity.85 Plaintiff must allege acts of de¬ 
fendant which not only injured plaintiff but which 
also injured the public interest in that they violated 
some provision of the anti-trust laws.86 However, 
detailed pleading of evidentiary matter is improp¬ 
er,3*^ and it is not necessary to set out in detail the 
acts complained of or the circumstances from which 
plaintiff draws his conclusion that violations of 
acts of congress have occurred and that plaintiff has 

been damaged.®3 

Generally speaking, a complaint is sufficient unless 
the claim set forth is wholly frivolous.®® Where 
the pleadings set forth the proceedings in the case 
of the government against defendant in an anti¬ 
trust action, plaintiff may properly include in the 
complaint a simple allegation of the entry of the 
decree and plaintiff’s intention to rely on it.®® 


General Motors Corporation, D.C. 
Ill., 2 P.R.D. 562. 

78. U.S.—^Walter Readers Theatres, 
Inc. V. Lioew’s Inc., D.C.N.Y., 20 P. 
R.D. 579—Skouras Theatres Corp. 
V. Radio-Keith-Orpheum Corp., D.C. 
N’.T., 19 P.R.D. 151. 

Complaint held to comply with re- 
(inirement 

U. S.—^Rivoli Operating Corp. v. 

Loew’s Inc., D.C.N.Y., 7 PR.D. 219. 

79. Complaint held to comply with 
req.nixement 

U.S.—^Rlvoli Operating Corp. v. 
Loew’s Inc., D,C.N.Y., 7 P.R.D. 219. 

80. Separate statement reg.nired 
Where plaintiff alleged that de¬ 
fendant and others conspired to cre¬ 
ate a monopoly in violation of the 
federal act as well as an illegal re¬ 
straint of trade but facts were not 
alleged in the complaint which would 
serve as “fair notice” of any claim 
for damages to plaintiff’s trade or 
business proximately resulting from 
any monopoly or attempt thereat, 
complaint should be amended to al¬ 
lege such violations separately. 

U.S.—Crane Distributing Co. v. Glen- 
more Distilleries, C.A.Ky., 267 P.2d 
343. 

Separation of claims by numerous 
plaintiffs charging conspiracy not 
reoLUlred 

U.S.—Rohlflng V, Cat’s Paw Rubber 
Co., D.C.Ill., 99 P.Supp. 886. 

81. U.S.—Rohlflng v. Cat’s Paw Rub¬ 
ber Co., D.C.Ill., 107 F.Supp. 549. 

Actions for conspiracy generally see 
infra § 286. 

82. U.S.—^Dublin Distributors, Inc. 

V. Edward & John Burke, Limited, 
D.C.N.J., 109 P.Supp. 125. 

83. U.S.—^Alexander v. Texas Co., 
D.C.La., 149 F.Supp. 37. 


Federal Shoe, Inc. v. United Shoe 
Machinery Corp., D.C.Mass., 19 F. 
R.D. 209. 

Allegations mere conclusions 

(1) In action for damages under 
the anti-trust laws, allegation of “un¬ 
warranted price discriminations” and 
allegation that defendants, in viola¬ 
tion of anti-trust laws, granted “un¬ 
warranted differences in discounts” 
were objectionable as mere conclu¬ 
sions. 

U.S,—National Nut Co. of Cal. v. Kel- 
ling Nut Co., D.C.I11., 61 P.Supp. 
76. 

(2) Allegation in a complaint for 
unlawful price discriminations that 
defendants, ”ln furtherance of their 
conspiracy to create unreasonable 
restraint of trade” refused to sell 
plaintiff certain products, was a mere 
naked conclusion in the language 
of the statute and was insufficient 
as a pleading; and mere fact that 
defendants who were charged with 
unlawful price discriminations dis¬ 
tributed some of their manufactured 
products in Interstate commerce 
would not be sufficient to bring un¬ 
der federal jurisdiction their rela¬ 
tions with a buyer of such products 
if none of the products were distrib¬ 
uted to plaintiff, or to plaintiff’s cus¬ 
tomers, in interstate commerce, and 
therefore such allegation was a mere 
conclusory allegation Insufficient to 
confer jurisdiction under the anti¬ 
trust laws. 

U.S.—United Grocers’ Co. v. Sau-Sea 
Foods, Inc., D.C.N.Y., 160 P.Supp. 
267, 

84. U.S.—Dublin Distributors, Inc. 
V. Edward & John Burke, Limited, 
D.C.N.T., 109 F.Supp. 126. 

Conspiracy 

“It is Quite obvious that a com¬ 
plaint charging a conspiracy in vio¬ 
lation of the anti-trust laws general- 
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ly must contain a recital of numerous 
acts and circumstances. [Such com¬ 
plaint is not defective because] it Is 
not a short statement of a claim as 
the word ’short’ is applied in a 
’pleading on contract or in negli¬ 
gence.' ” 

U.S.—^Rivoll Operating Corp. v. 
Loew’s Inc., D.C.N.Y., 7 P.R.D. 219. 

85. U.S.—Suckow Borax Mines Con¬ 
sol. V. Borax Consol, C.A.Cal., 185 
P.2d 196, certiorari denied 71 S Ct. 
506, 340 U.S. 943, 95 L.Ed. 680, re¬ 
hearing denied 71 S.Ct. 620, 341 U. 
S. 912, 95 L.Ed. 1349. 

86. U.S.—Federal Shoe, Inc. v Unit¬ 
ed Shoe Machinery Corp., D.C.Mass, 
19 P.R.D. 209. 

Allegation that acts charged were 
«to the injury of the public” is no 
part of plaintiff’s case in action to 
recover for damage to plaintiff. 

U.S.—^Federal Shoe, Inc. v. United 
Shoe Machinery Corp., D.C.Mass., 
19 F.R.D. 209. 

87. U.S.—Federal Shoe, Inc. v. Unit¬ 
ed Shoe Machinery Corp., D.C.Mass., 
19 P.R.D. 209. 

88. U.S.—Brownlee v. Malco The¬ 
atres, D.C.Ark., 99 P.Supp. 312. 

Rlvoli Operating Corp. v. Loew’s 
Inc., D.C.N.Y., 7 P.R.D. 219. 

General statement of damages 
If conspiracy to monopolize in vio¬ 
lation of anti-trust acts is sufficient¬ 
ly charged, the law is met by a gen¬ 
eral statement of damages by rea¬ 
son thereof. 

U.S.—^Rivoli Operating Corp. v. 
Loew's Inc., D.C.N.Y., 7 P.R.D. 219. 

89. U.S.—^Radovich v. National Foot¬ 
ball League, Cal., 77 S.Ct. 390, 352 
U.S. 446, 1 L.Bd.2d 456, rehearing 
denied 77 S.Ct. 716, 353 U.S. 931, 

1 L.Bd.2d 724. 

90. U.S.—^Federal Shoe, Inc. v. Unit- 
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§ 283. Assignments, Actions Involving 

Where the capacity of the plaintiff to sue is based 
solely on alleged assignments, It has been held that the 
complaint must show his title and the names of the 
persons to whom the action originally accrued. 

Where the capacity of plaintiff to sue is based 
solely on alleged assignments, it has been held that 
the complaint must show plaintiff’s title and the 
names of the persons to whom the alleged cause 
of action or claim originally accrued.^i A com¬ 
plaint setting forth a claim based on breach of con¬ 
tract which alleges the contract and its assignment 
to plaintiff is not defective for failure to allege com¬ 
pliance with a provision of the contract requiring 
written consent to its assignment.^2 

§ 284. Automobile Actions 

General rules governing the requisites and sufficiency 
of a complaint have been applied In automobile cases. 

General rules governing the requisites and suffi¬ 
ciency of a complaint under the Federal Rules of 
Civil Procedure, 28 U.S.C.A., have been applied in 
automobile cases, ^3 including the requirement that 
the complaint contain a short and plain statement 
of the claim showing that the pleader is entitled to 
relief.^^ Generally speaking, detailed pleading of 


the facts involved is not required.^ 5 So, a complaint 
is not necessarily bad because it does not state with 
particularity the time, place, or circumstances of 
the accident.^6 Negligence, if relied on, must be 
sufficiently alleged,®^ but, ordinarily, a general al¬ 
legation of negligence is sufficient.^^ 

Where plaintiff does not know which of two per¬ 
sons was driving a motor vehicle, he may properly 
allege the act against either or both,99 and a com¬ 
plaint against two or more defendants is not de¬ 
fective because it fails to show the relationship be¬ 
tween them.i 

§ 285. Commissions, Actions for 

A complaint seeking to recover commissions should 
show an express or Implied agreement for commissions 
and facts showing performance by the plaintiff of the 
agreement. 

A complaint seeking to recover commissions, if 
based on an express contract, should show the ex¬ 
press agreement for commissions and that the agree¬ 
ment was complied with by plaintiff,2 and, if based 
on an implied contract, should state facts from 
which a contract for commissions will be implied 
and facts showing performance by plaintiff of that 
contract.9 


ed Shoe Machinery Corp., D.C.Mass., 
19 F.R.D. 209. 

91. U.S.—Louisiana Farmers’ Pro¬ 
tective Union V. Great Atlantic 
& Pacific Tea Co. of America, D.C. 
Ark., 31 F.Supp. 483. 

Necessity of allegations as to citi¬ 
zenship of plaintiffs assignor 
where jurisdiction depends on di¬ 
versity of citizenship see supra § 
269. 

92. U.S.—Kincaid v. City of Anchor¬ 
age, D C.Alaska, 100 F.Supp. 326. 

93. U.S.--Galllmore v. Dye, D.C.Ill., 
21 F.H.D. 283. 

94. U.S.—Gallimore v. Dye, supra. 
Complaints held sufficient 

(1) Complaint disclosing that au¬ 
tomobile containing plaintiff was pro¬ 
ceeding in stated direction and was 
struck at designated intersection by 
tractor-trailer which was driven in 
designated direction in careless, reck¬ 
less, and negligent manner as direct 
result of which plaintiff suffered de¬ 
scribed injuries. 

U.S.—Bell V. Novick Transfer Co., 
D.C.Md., 17 F.R.D. 279. 

(2) In action for injuries sustained 
by pedestrian who was struck by au¬ 
tomobile, allegation that use of auto¬ 
mobile by its driver was with knowl¬ 
edge and consent of the owner. 

U.S.—^D’Allessandro v. Bechtol, C.C.A. 
Fla., 104 F.2d 845, certiorari denied 
60 S.Ct. 296, 308 U.S. 619, 84 L.Ed. 
617. 


(3) To charge willful and wanton 
misconduct 

U.S.—Cox V. Kroger Co., D.C.Ill., 9 
F.R.D. 78. 

Averments not objectionable as eon- 
elusion 

In action for damages arising out 
of death of plaintiff’s decedent in 
an automobile collision the word “un¬ 
avoidably,” and language in com¬ 
plaint “as the driver of said furniture 
tractor-trailer, in trying not to run 
into said Chevrolet and dump truck, 
pulled to his left and then around 
in front of and to the west of them,” 
were descriptive of conduct and were 
not objectionable as stating a conclu¬ 
sion. 

U.S.—^Mclsaac v. Marcum, D.C.Ohio, 
9 F.RD. 322. 

95. U.S.—Gallimore v. Dye, D.CIll., 
21 F.R.D. 283. 

Stop control s^rn 

In automobile case, plaintiff, refer¬ 
ring in pleadings to a “stop control 
sign,” was not required to set out 
that sign referred to was of type de¬ 
scribed in statute and that it had 
been erected by proper authorities. 
U.S.—Gallimore v. Dye, D.C.I11., 21 F. 
R.D. 283. 

96. U.S.—Fowler v. Baker, D.C.Pa., 
32 F.Supp. 783. 

97. Insufficient allegation 

In pedestrian’s action for injuries 
suffered when he was struck by auto¬ 

421 


mobile being backed across sidewalk, 
allegation that one of defendants 
permitted and maintained dangerous 
condition in that parking lot adjacent 
to such defendant’s premises, from 
which another defendant backed auto¬ 
mobile, was so constructed as to per¬ 
mit no other means of exit except 
backing across sidewalk together 
with allegation that such defendant 
was under duty to maintain guards 
or personnel to gruide and direct ve¬ 
hicles from lot over sidewalk, which 
it had failed to do, did not sufficient¬ 
ly assert actionable negligence 
chargeable to such defendant. 

D C.—Felder v. D. Loughran Co., 196 
F.2d 239, 90 U.S.App.D.C. 324. 

98. U.S.—^Martz v. Abbott, D.C.Pa., 
2 F.R.D. 17. 

Petition whloh describes act, the 
doing of which caused injury for 
which recovery is prayed, and avers 
generally that act was negligently 
and carelessly done is sufficient. 

U.S.—Cherry v. Dealers Transport 
Co., D.C.MO., 64 F.Supp. 682. 

99 . U.S.—^Fowler v, Baker, D.C.Pa., 
32 F.Supp. 783. 

1 . U.S.—Fowler v. Baker, supra. 

2 . U.S.—Foley-Carter Ins. Co. v. 
Commonwealth Life Ins. Co., C.C.A. 
Fla., 128 F.2d 718. 

8 . U.S.—Foley-Carter Ins. Co. v. 
Commonwealth Life Ina Co., su¬ 
pra 
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§ 286. Conspiracy Actions 

The complaint In an action for conspiracy must com- 
piy with the Ruie requiring a short and piain statement 
of the ciaim showing that the pieader is entitied to relief 
and the Rule requiring that each averment be simple, 
concise, and direct. 

The complaint in an action for conspiracy must 
comply with Rule 8 (a) (2) of the Federal Rules 
of Civil Procedure which requires a short and plain 
statement of the claim showing that the pleader is 
entitled to relief,^ and must also comply with Rule 
8 (e) (1) which requires that each averment be 
simple, concise, and direct,5 and the other rules of 
pleading.® In such action the requirements of the 
Rules are satisfied by general allegations of ulti¬ 
mate facts sufficient to apprise defendants of the 
nature of the claim,^ except where fraud or similar 
matter is pleaded, in which case the averments of 
fraud must particularize the circumstances con¬ 
stituting fraud.® The absence of an allegation that 
the conspiracy contemplated that the conspirators 
pool their unlawful gains and apportion them among 
the conspirators, while not determinative of the 


35A C.J.S. 

sufficiency of the complaint to state a conspiracy, 
is an element to be considered.^ 

Where conduct is actionable in itself, allegations 
that it was committed pursuant to a conspiracy 
add nothing to the complaint, although conduct 
otherwise innocent may sometimes become action¬ 
able if done in concert and it is so alleged.^® In 
an action for conspiracy based on conduct which 
is in part illegal, all acts of defendant, whether 
innocent or malicious and illegal, may properly be 
alleged in a single count.^i 

§ 287. Contract Actions 

The complaint in an action on a contract must comply 
with the Rules governing pleadings, such as the Rule 
requiring a short and plain statement of the claim show¬ 
ing that the pleader is entitled to relief. 

The complaint in an action on a contract must 
comply with the Federal Rules of Civil Procedure, 
28 U.S.C.A., governing pleadings,!^ such as Rule 
S (a) (2) which requires a short and plain state¬ 
ment of the claim showing that the pleader is en¬ 
titled to relief.13 The latter requirement has been 


4. U.S.—^Nikora v. Mayer, D.C.Conn., 
122 F.Supp. 687. 

Conspiracy to violate anti-trust laws 
see supra § 282. 

Complaints Held sufficient 

(1) Complaint, alleging: that plain¬ 
tiff was a partner of one of defend¬ 
ants, that defendants conspired to 
oust plaintiff from partnership and 
wrongfully to force him to transfer 
his interest therein to certain of de¬ 
fendants, and that plaintiff was forced 
to sell his partnership interest for a 
negligible fraction of its true value, 
stated a cause of action for duress 
of goods, 

U.S.—^Rose V. Rose, C.C.A.Mass., 162 
F.2d 587. 

(2) Complaint alleging that as re¬ 
sult of a conspiracy a large portion 
of property securing bond issue was 
transferred to another corporation at 
an inadequate price, and that presi¬ 
dent of other corporation was guiding 
spirit of the conspiracy, stated a 
cause of action in equity against oth¬ 
er corporation and president on basis 
of conspiracy between parties hold¬ 
ing a fiduciary relationship with 
bondholder, notwithstanding absence 
of trust relationship between other 
corporation, its president, and bond¬ 
holder. 

U.S.—Chappel v. First Trust Co. of 
Appleton, D.C.Wls., 30 F.Supp. 763. 

Complaint held insufficient to state 
claim 

U.S.—^Loughman v. Pltz, D.C.N.T., 29 
F.Supp. 882. 

S. U.S.—^Nikora v. Mayer, D.C.Conn., 
122 F.Supp. 687. 


6. Separate statement 

(1) Separation of claims founded 
on separate transactions or occur¬ 
rences is only necessary when it fa¬ 
cilitates clear presentation of claim. 
U.S.—^Rohlflng V. Cat's Paw Rubber 

Co., D.C.I11., 99 F.Supp. 886. 

Bimbaum v. Birrell, U.C.N.T,, 9 
F.R.D. 72. 

(2) Rule 10 (b) does not require 
that each of occurrences alleged to 
have been committed in pursuance 
of alleged conspiracy be stated in a 
separate count. 

U.S.—Birnbaum v. Birrell, D.C.N.T., 
9 P.R.D. 72. 

(3) Where the gist of action was 
a single conspiracy, separate state¬ 
ments were not required. 

U.S.—Koss V. Plymouth Rubber Co., 
D.C.Mass., 9 P.R.D. 68. 

7. U.S.—U, S. V. Greitzer, D.C.Pa., 
18 F.R.D. 304--U S. v. MacEvoy, D. 

C. N.J., 10 F.R.D, 323. 

8. U.S—New Tork, N. H. & H. R. 
Co. V. New England Forwarding 
Co., D.C.R.I., 119 F.Supp. 380— 
Kardon v. National Gypsum Co., 

D. C.Pa., 69 F.Supp. 612. 

U. S. V. MacEvoy, D.C.N.J., 10 P. 
R.D. 323—^U. S. ex rel. Coates v. 
St. Louis Clay Products Co., D.C. 
Mo., 3 F.R.D, 289—Shultz v. Manu¬ 
facturers & Traders Trust Co., D.C. 
N.Y., 1 P.R,D. 53. 

AUegatlou of concealed conspiracy 
falls within requirement of Rule pro¬ 
viding that In all averments of fraud 
circumstances constituting fraud 
shall be stated with particularity. 
U.S.—Greater Valley Terminal Corp. 
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V. Peltz St. Terminals, Inc., D.C. 
Pa., 21 F.RD. 167. 

9. U.S.—^U. S. ex rel. Ryan v. Brod¬ 
erick, D.C.Kan., 69 F.Supp. 189. 

10. U.S.—Original Ballet Russe v. 
Ballet Theatre, C.C.A.N.Y., 133 F. 
2d 187. 

11. U.S.—^Martin v. American Home 

Products Corp., D.C.N.Y., 94 P. 

Supp. 57. 

12 . Alleging condition precedent 

In action based on two agreements 
wherein complaint disclosed that oc¬ 
currence of acceptance, or future 
acceptance, by plaintiff of invoices 
forwarded with draft was a condi¬ 
tion precedent to plaintiff’s recovery, 
such must be alleged in accordance 
with Rule 9 (c). 

U.S.—Syan Holding Corp. v. Fidelity- 
Philadelphia Trust Co., D.C.Pa., 20 
P.R.D. 164. 

13 . U.S.—^Asher v. Ruppa, C.A.Wis., 
173 F.2d 10—^Pelelas v. Caterpillar 
Tractor Co., C.C.Ill., 113 F.2d 629, 
certiorari denied 61 S.Ct. 138, 311 
U.S. 700, 85 L.Ed. 464. 

Kincaid v. City of Anchorage, D. 

C. Alaska, 100 F.Supp. 325 —Caribe 
Candy Co. v. Mackenzie Candy Co., 

D. C.Ohio, 78 F.Supp. 1021. 
Complaints held sufficient to state 

claim on which relief could be grant¬ 
ed. 

U.S.—^Lewis V. Quality Coal Corp., 
C.A.Ind., 243 F.2d 769, certiorari 
denied 78 S.Ct. 149, 365 U.S. 882, 2 
LEd.2d 113. 

Fleming v. John Deere Plow Co. 
of Syracuse, D.C.Pa., 158 F.Supp. 
399—^E. L. Bowen & Co. v. Ameri- 
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held to be satisfied by alleging the making of a 
contract, performance by plaintiff, and breach by de- 
fendant^^ to the damage of plaintiff.^s 

A plaintiff seeking to recover for breach of con¬ 
tract may elect to plead the contract according to 
its legal effect or he may elect to plead it verbatim 
or by attaching copies to the complaint.i^ Where a 
copy of the contract is attached to the complaint 
as an exhibit, the plaintiff's right to recover for the 
alleged breach is measured by its terms and condi- 
tions.!*^ 

The complaint should allege facts,^8 and not 


mere conclusions,!^ and the claim presented must be 
reasonably clear and definite.^® In an action on 
an oral contract, specific identification should be 
made as to the time, place, and parties or agents,^! 
and this should also be done in an action on a written 
contract unless a copy of the contract is attached to 
the complaint.22 The complaint in an action on an 
implied contract must allege facts simply and con¬ 
cisely in lucid fashion, supporting the conclusion of 
an implied contract.^s It is not sufficient for plain¬ 
tiff merely to hint that he is alleging a breach of 
contract without actually making such an allega- 
tion.24 On the other hand, it is not necessary to 


can Motors Sales Corp., Hudson Mo¬ 
tor Division, D.C.Va., 153 F.Supp. 
42. 

Compania De Las Fabricas De 
Papel De San Bafael Y Anexas S. 
A. V. Bagrley & Sewall Co., D.C.N.T., 
10 F.R.D. 140—-J. W. Terteling & 
Sons V. Central Neb. Public Power 
& Irr. Dist., D.CNeb., 8 P.R.D. 210. 
Complaints held Insnfflcleut to state 
claim on which relief could be grant¬ 
ed. 

U.S.—^Feinberg v. Leach, C.A.Fla., 243 
F.2d 64. 

Caribe Candy Co. v. Mackenzie 
Candy Co., D.C.Ohio, 78 F.Supp. 
1021 . 

Curacao Trading Co. v. William 
Stake & Co., D.C.N.Y., 2 F.R.D. 308. 
Besolssion 

Where allegations would not be 
sufficient in a direct proceeding in 
equity for rescission of contract, 
they are not sufficient for rescission 
in an action at law. 

U.S.—Jack Mann Chevrolet Co. v. As¬ 
sociates Inv, Co., C.C.A.Mich., 125 F. 
2d 778. 

Contradictory and inconsistent alle¬ 
gations 

Where plaintiff based his cause of 
action on an agreement with de¬ 
fendant in accordance with defend¬ 
ant’s “announcement,” and thereaft¬ 
er he denied the existence of the 
“announcement,” his pleading vio¬ 
lated the Rule referred to in the 
text. 

U.S.—^Pelelas v. Caterpillar Tractor 
Co., C.C.I11., 113 F.2d 629, certiorari 
denied 61 S.Ct. 138, 311 U.S. 700, 
85 L.Ed. 454. 

14. U.S.—^Kincaid v. City of Anchor¬ 
age, D.C.Alaska, 100 F.Supp. 325. 

15. U.S.—^Marquardt-GIenn Corp. v. 
Lumellte Corp., D.C.N.Y., 11 F.R.D. 
175. 

16. U.S.—Grafflus v. Weather-Seal, 
Inc., D.aOhlo, 7 F.R.D. 126. 

Official forms of complaint based 

on written agreements specifically al¬ 
low the pleader the choice of quot¬ 
ing the agreement verbatim, includ¬ 


ing it by exhibit, or pleading It ac¬ 
cording to its legal effect. 

U.S.—Maryland Casualty Co. v. Kel¬ 
ly, D.C.Pa., 3 F.R.D. 28. 

17. U.S.—Garbutt v. Blanding Mines 
Co., C.C.A.Utah, 141 F.2d 679. 

18. U.S—Imported Liquors Co. v. 
Los Angeles Liquor Co., C.C.A.Cal., 
152 F.2d 649. 

19. U.S.—^Foley-Carter Ins. Co. v. 
Commonwealth Life Ins. Co., C.C.A. 
Fla., 128 F.2d 718. 

Allegations mere conclusions 

(1) In action for breach of con¬ 
tract for purchase of brandy, allega¬ 
tions of complaint that order was 
noncancellable and that defendant 
agreed to purchase brandy were not 
allegations of facts, but were mere 
expressions of legal conclusions. 

U.S.—Imported Liquors Co. v. Los 

Angeles Liquor Co., C.C.A.Cal., 152 
F.2d 549. 

(2) Where complaint alleged that 
“Defendant owes plaintiff $5,000 as 
consideration for an assignment of 
certain contracts,” assignment, signed 
by plaintiff and acknowledging re¬ 
ceipt of $6,000 consideration, was at¬ 
tached to the complaint as an exhibit 
but inspection thereof showed that 
defendant did not execute assign¬ 
ment, and complaint nowhere indi¬ 
cated what he did or said which 
caused him to become bound by its 
terms, allegation, without facts to 
support it, became a mere “legal con¬ 
clusion.” 

U.S.—Tate V. Shober, D.C.Pa., 1 F.R, 
D. 632. 

Damages 

It has been held insufficient to al¬ 
lege damages as a mere conclusion 
of the pleader; the complaint must 
show how plaintiff sustained dam¬ 
ages from the alleged breach of con¬ 
tract. 

U.S.—Farmers Elevator Service Co. 
V. Hogan, D.C.Mo., 8 F.R.D. 230. 

20 . U.S.—Cole V. Rlss & Co., D.C. 
Mo., 16 F.R.D. 116—Curacao Trad¬ 
ing Co V. William Stake & Co., D. i 
C.N.Y., 2 F.R.D. 308. | 
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Claim uncertain or ambiguous 

(1) In action based on loan agree¬ 
ment under which defendant’s obliga¬ 
tion to repay depended on result of 
litigation in a state court, complaint, 
which contained no allegation con¬ 
cerning result of litigation in state 
court, was uncertain and obscure. 

U.S.—Cole V. Rlss & Co., D.C.Mo., 16 

F.R.D. 116. 

(2) Complaint alleging that de¬ 
fendant had undertaken delivery of 
shipment for which plaintiff had con¬ 
tracted with another party was am¬ 
biguous in that it might be so con¬ 
strued as to make plaintiff either a 
third-party creditor beneficiary or 
merely an incidental beneficiary hav¬ 
ing no right against defendant. 

U.S.—Rosalis v. Universal Distribu¬ 
tors, Inc., D.C.Conn., 21 FR.D. 169. 

21. U.S.—^Reed v. General Imple¬ 
ment Export Corp., D.C.Ohio, 9 F. 
R.D. 182. 

22. U.S.—^Reed v. General Imple¬ 
ment Export Corp., supra. 

23. U.S.—Washburn v. Moorman 
Mfg. Co., D.aCal., 25 F.Supp. 546. 

Conclusions not facts alleged 
In suit on Implied contract for 
commissions for services in sale of 
realty, allegations that defendant 
knew plaintiff would endeavor to in¬ 
duce another to purchase property 
and that plaintiff should receive 
from defendant customary commis¬ 
sion in event plaintiff succeeded in 
inducing the other to purchase prop¬ 
erty at asking price or at such modi¬ 
fied price as defendant might accept 
before agency was revoked were not 
“allegations of facts” on which agree¬ 
ment to pay commissions could be 
Implied, but were mere “conclusions.” 
U.S.—^Foley-Carter Ins. Co. v. Com¬ 
monwealth Life Ins. Co., C.C.A. 
Fla., 128 F.2d 718. 

24. U.S.—Caribe Candy Co. v. Mac¬ 
kenzie Candy Co., D.C.Ohlo, 78 P. 
Supp. 1021. 

Complaint alleging that defendant 
refused to pay price required by con¬ 
tract, without alleging that such re¬ 
fusal was a breach of contract, was 
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plead evidential facts,or to state facts sufficient 
to constitute a cause of action.26 The complaint 
must be so construed as to do substantial justice.27 

§ 288. Conversion Actions 

The formal requisites and sufficiency of a complaint in 
an action for conversion are governed by the Federal 
Rules of Civil Procedure. 

The formal requisites and sufficiency of a com¬ 
plaint in an action for conversion are governed by 
the Federal Rules of Civil Procedure,28 Rule 8 
of which prescribes a short and plain statement of 
the claim showing that the pleader is entitled to 
relief and a demand for the relief to which he deems 
himself entitled.29 

§ 289. Creditors’ Actions 

The complaint in a creditors’ action must contain 
sufficient allegations to entitle the plaintiffs to the relief 
claimed. 
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The complaint in a creditors’ action must contain 
sufficient allegations to entitle plaintiffs to the relief 

claimed.20 

The rule authorizing causes of action to be joined 
does not permit suit to set aside conveyances in 
fraud of creditors to succeed on any lesser or 
smaller allegations than previously.^! 

§ 290. Employees’ Actions 

The Federal Rules of Civil Procedure determine the 
requisites and sufficiency of a complaint in an employee’s 
action, and a liberal practice of pleading is permitted. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., and not state rules, determine the formal requi¬ 
sites and sufficiency of a complaint in an employee’s 
action,32 and a liberal practice of pleading is per- 
mitted.28 Under Rule 8 (a) (2) the complaint must 
contain a short and plain statement of the claim 
showing that the pleader is entitled to relief,24 and 


insufficient to state claim on which 
relief might be granted. 

U.S.—Caribe Candy Co. v. Mackenzie 
Candy Co., supra. 

25. U.S.—^Asher v. Huppa, C.A.Wis., 
173 F.2d 10. 

26. U.S.—^Asher v. Ruppa, supra. 

27. U.S.—Tate v, Schober, D.C.Pa., 
50 F.Supp. 981. 

“Contract” 

Where defendant had agreed to 
purchase five exclusive agency con¬ 
tracts, the fact that complaint for 
breach of agreement referred to five 
“contracts" would not relieve de¬ 
fendant of his obligation which he 
had recognized after full knowledge 
that one of the instruments was not 
a contract. 

U.S—Tate v. Schober, supra. 

28. U.S.—^Piersol v. Bendum Trees 
Oil Co., D.C.I11.. 2 F.R.D. 133, 

29. U.S.—^Piersol v. Bendum Trees 
Oil Co., D.C.I11., 2 F.R.D. 133. 

Complaint held sufficient 
A complaint, which alleged that 
certain oil belonging to plaintiff was 
converted and disposed of by de¬ 
fendants to their own use, and which 
prayed for recovery of damages of 
fifty thousand dollars, constituted a 
valid claim for relief for conversion 
of personalty under Federal Rules, 
notwithstanding plaintiff asserted no 
title to the land from which the oil 
was removed and prayed no damage 
for trespass on the land. 

U.S.—Piersol v. Bendum Trees Oil 
Co., D.C.I11., 2 F.R.D. 133. 
Allegations of duress insufficient 
Where amended complaint for con¬ 
version alleged that plaintiff executed 
purported transfers of stock in alien 
corporation under duress but did not 
allege tliat duress was not caused by 


action of officials of a foreign state 
and did not specify with reasonable 
detail the person by whom and man¬ 
ner in which the duress was exer¬ 
cised, the original complaint having 
alleged that duress was exercised by 
officials of a foreign state, amended 
complaint was insufficient. 

U.S.—Bernstein v. N. V. Nederland- 
sche-Amerikaansche Stoomvaart- 
Maatschappij, C.A.N.T., 173 F.2d 71, 
mandate amended on other grounds, 
C.A., 210 F.2d 376. 

30. Xmpossilbility of obtaining judg¬ 
ment 

Allegations of creditor’s bill in fed¬ 
eral court suit for application of cor¬ 
porate funds, converted by stock¬ 
holders, to payment of judgment ob¬ 
tained against corporation in anoth¬ 
er state were held sufficient to show 
impossibility of obtaining Judgrment 
against it in state wherein suit was 
brought, 

U.S.—Gaskins v. Bonflls, D.C.Colo., 4 
F.Supp. 547. 

31. U.S.—Iroquois Oil & Gas Co. v. 
Hollingsworth, D.C.Ill., 1 F.R.D. 
201 . 

32. U.S.—^Millet v. Godchaux Sugars, 
Inc., C.A.La., 241 F.2d 264. 

In workmen’s compensation pro- 
I ceedlng brought in federal district 
court in Louisiana, the district court, 
rather than testing complaint as 
would a Louisiana court on question 
whether the pleaded words stated a 
cause of action, should have tested it 
under the Federal Rules of Civil Pro¬ 
cedure on question whether evidence 
might be presented on which a re¬ 
covery might be had on application 
of Louisiana substantive standards. 
U.S.—^Millet V. Godchaux Sugars, Inc., 
supra. 

33. U.S.—Burley v. Elgin, J. & E. 
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Ry. Co., C.CA.T11., 140 F 2d 488, af¬ 
firmed 65 S.Ct. 1282, 325 U.S. 711, 
89 LEd. 1886, adhered to 66 S.Ct. 
721, 327 U.S. 661, 90 L.Ed. 928. 

34. U.S.—Millet V. Godchaux Sugars, 
Inc., C.A.La., 241 P.2d 264. 

Kasper v. National Elec. Prod¬ 
ucts Corp., D.C.Pa., 70 F.Supp. 927, 
affirmed, C.C.A., 165 F.2d 434. 
Complaint held soffioient to state 
oanse of action or claim 
Complaint, alleging that plaintiffs 
were members of certain union, that 
defendant and plaintiffs agreed at 
time defendant took over operations 
in yards in which plaintiffs were 
employed as switching crews that 
parties should be governed by an 
agreement then in force between de- 
j fendant and its employees, which 
had been negotiated by union of 
which plaintiffs were members, and 
that defendant violated article of the 
agreement requiring that switch en¬ 
gines should start from a certain 
place at a certain time, stated a 
prima facie cause of action. 

U.S.—Burley v. Elgin, J. & E. Ry. 
Co., C.C.A.IH., 140 P.2d 488, affirmed 
66 S.Ct. 1282, 325 U.S. 711, 89 L.Ed. 
1886, adhered to 66 S.Ct. 721, 327 
U.S. 661, 90 L.Ed. 928. 

Complaint held insufficient to state 
cause of action or claim 
Complaint by union members su¬ 
ing another union and employers un¬ 
der Taft-Hartley Act was insufficient 
with respect to allegations of viola¬ 
tions of Civil Rights Act, National 
Labor Relations Act and Fifth and 
Fourteenth Amendments to state 
claim for relief for damages for de¬ 
privation of right to work, and was 
insufficient to show any asserted de¬ 
nial of civil rights by state govern¬ 
ment or under color of law of state 
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this forbids the prolix recitation of probable evi¬ 
dence.^ ^ An employee may set forth two or more 
statements of a claim alternatively or hypothetically 
and may also state as many separate claims as he 
has regardless of consistency.36 Plaintiff is not re¬ 
quired to separate a single cause of action into its 
components parts.37 

A complaint for negligence under the Federal 
Employers’ Liability Act which substantially follows 
the form therefor contained in the Appendix to the 
Federal Rules will be deemed sufficient.38 


§ 291. 


Fair Labor Standards Act 


The complaint In Fair Labor Standards Act cases 
must comply with the provisions of Rule 8, and must 
contain sufficient facts to show that the plaintiff is 
actually within the terms of the act. 

A complaint for the recovery under the minimum 
wage or overtime pay provisions of the Fair Labor 
Standards Act must comply with the provisions of 
the Federal Rules of Civil Procedure, Rule 8, 28 
U.S.C.A., requiring a short and plain statement of 
the grounds on which the jurisdiction of the court 
depends,39 and a short and plain statement of the 


or claim for relief under Social Se¬ 
curity Act or state Unemployment 
Act. 

U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp, and 
Moving Picture Mach. Operators 
of U. S. and Canada, D.C.Cal., 84 
F.Supp. 669, affirmed, C.A., 182 P. 
2d 158, rehearing denied 183 P.2d 
685, certiorari denied 71 S.Ct. 64, 
340 U.S, 827, 95 L.Ed. 608, rehear¬ 
ing denied 71 S.Ct. 194, 340 U.S. 885. 
95 LEd. 643. 

Inappropriate allegations treated as 
surplusage 

In action to recover from United 
States unpaid minimum wages ac¬ 
cording to schedule of prevailing 
wages required by Bacon-Davis Act, 
allegations of fraud, intimidation, 
coercion, and duress contained in 
count alleging that United States 
and another were engaged in a joint 
venture and that other caused less 
than minimum wages to be paid 
through fraud, intimidation, coercion, 
and duress were not appropriate for 
proceedings under the Bacon-Davis 
Act and would be treated as sur¬ 
plusage. 

U.S.—^Veader v. Bay State Dredging 
& Contracting Co., D.C.Mass., 79 F. 
Supp. 837. 

35. U.S.—Millet v. Godchaux Su¬ 
gars, Inc., C.A.La., 241 P.2d 264. 

36. Jones Act and general maritime 
law 

Sailor bringing an action against 
employer for personal injuries is not 
prohibited from combining in one 
suit his Jones Act cause of action 
for negligence and his cause of action 
under general maritime law for un- 
seaworthiness. 

U.S.—^Williams v. Tide Water Asso¬ 
ciated Oil Co., GAWash., 227 F 2d 
791, certiorari denied 76 S.Ct. 348, 
350 U.S. 960, 100 L.Ed. 834. 

37. U.S.—Cranston v. Baltimore & 
O. R. Co., D.C.Pa,, 16 P.R.D. 318. 

Alleging breach of employment con¬ 
tract In two respects 
Complaint alleging "plaintiff avers 
that the defendant breached its con¬ 
tract of employment, marked Exhibit 
A, in two respects: first, by requir¬ 


ing the plaintiff to sign Exhibit B as 
a condition for resumption of work, 
and secondly, by refusing to restore 
plaintiff to his job on May 5 as stated 
herein, thereby, in effect, discharg¬ 
ing plaintiff from employment" stated 
single cause of action. 

U.S.—Cranston v. Baltimore & O. R. 
Co., supra. 

38. U.S.—Atkinson v. Thompson, D. 
C.Mo., 10 P.R.D. 268. 

39 . U.S.—Bonner v. Elizabeth Ar¬ 
den, Inc., D.C.N.Y., 80 F.Supp. 243, 
affirmed, C.A., 177 F.2d 703—Pat¬ 
terson V. Allied Chemical & Dye 
Corp., D.C.N.T., 69 F.Supp. 804. 

Gustafson v. Fred Wolferman, 
Inc., D.C.Mo., 6 P.R.D. 503. 

It is not necessary to use exact 
words of statute in order to allege 
jurisdiction under the Pair Labor 
Standards Act or the Portal-to-Portal 
Act if, from language actually used, 
court may conclude that action is 
within jurisdiction of court as lim¬ 
ited by Portal-to-Portal Act. 

U.S.—Conwell v. Central Mo. Tel. 

Co., D.C.Mo., 74 F.Supp, 542. 
Allegations held sufficient 
U.S.—Patterson v. Allied Chemical 
& Dye Corp., D.C.N.T., 69 F.Supp. 
804—^Wolfe V. Union Transfer & 
Storage Co., D.C.Ky., 48 F.Supp. 
855—Berger v. Clouser, D.C.Pa., 36 
F.Supp. 168. 

Coyle v. Philadelphia Macaroni 
Co., D.C.Pa., 9 F.R.D. 331—Schempf 
V. Armour & Co., D.C.Minn., 5 F.R. 
D. 294. 

Allegations held insufficient 
U.S.—Bonner v. Elizabeth Arden, Inc., 
D.C.N.Y., 80 F.Supp. 243, affirmed, 
C.A., 177 P.2d 703—Grazeski v. 
Federal Shipbuilding & Dry Dock 
Co., D.C.N.J., 76 F.Supp. 845. 

Gustafson v. Fred Wolferman, 
Inc., D,C.Mo., 6 F.R.D. 503. 

Under FortaLto-Fortal Act 

(1) Under Portal-to-Portal Act of 
1947, contract or custom entitling 
claimant to compensation for time 
spent in preparation for day's em¬ 
ployment is jurisdictional, and In 
such cases claimant must allege, as 
required by Federal Rule, facts which 
show jurisdiction. 
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U.S.—Boerkoel v. Hayes Mfg. Corp., 
D.C.Mich, 76 F.Supp. 771. 

Hays V. Hercules Powder Co., D. 
C.Mo., 7 P.R.D. 599. 

(2) Plaintiffs suing, before enact¬ 
ment of Portal-to-Portal Act, for re¬ 
covery of statutory compensation un¬ 
der Pair Labor Standards Act, were 
required when jurisdictional limita¬ 
tions of Portal-to-Portal Act became 
effective, to amend complaints to 
show that causes of action relied on 
were within jurisdiction of federal 
district courts, and matter was not 
one for affirmative allegation by de¬ 
fendant. 

U.S.—Local 626, Intern. Union Unit¬ 
ed Auto., Aircraft and Agr. Imple¬ 
ment Workers of America (C.I O.) 
V. General Motors Corp., D.C.Conn., 
76 F.Supp. 593. 

(3) A mere allegation in language 
of Portal-to-Portal Act of Jurisdic¬ 
tion of federal district court, with¬ 
out alleging facts in support there¬ 
of, was insufficient. 

U.S.—Sadler v. W. S. Dickey Clay 
Mfg. Co., D.C.Mo., 78 F.Supp. 616. 

Coyle V. Philadelphia Macaroni 
Co., D.C.Pa., 9 F.R.D. 331. 

(4) Where complaint failed to al¬ 
lege that plaintiffs* claims for over¬ 
time compensation under portal-to- 
portal provisions were based on any 
contract, custom, or practice, it fail¬ 
ed to state a cause of action of which 
federal district court had Jurisdic¬ 
tion. 

U.S.—^Welsh V. W. J. Dinner Trans¬ 
fer Co., D.C.Pa., 91 F.Supp. 685— 
Sinclair v. U. S. Gypsum Co., D.C. 
N.T., 81 F.Supp. 365—^Ho 3 >T v. Mer- 
ritt-Chapman & Scott Corp., D.C. 
N.J., 79 F.Supp. 106—Tucker v. 
Pratt & Whitney Aircraft Corp. of 
Mo., D.C.Mo., 77 F.Supp. 227—^Boer- 
koel V. Hayes Mfg. Corp., D.C. 
Mich., 76 F.Supp. 771—Local 626, 
Intern. Union United Auto., Air¬ 
craft and Agr. Implement Work¬ 
ers of America (C.I.O.) v. General 
Motors Corp., D.C.Conn., 76 F.Supp. 
593. 

Coyle V. Philadelphia Macaroni 
Co., D.C.Pa., 9 F.R.D. 831. 
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claim showing that the pleader is entitled to relief.'^® 
Plaintiff is required to allege facts and not conclu¬ 
sions of law.*^! The complaint must contain suffi¬ 
cient facts to show that plaintiff is actually within 
the terms of the Act, ^2 and this requires a sufficient 
allegation of facts showing that plaintiff employee 
is engaged in interstate commerce or in the produc¬ 
tion of goods for commerce,a general allegation 
of such engagement being insufficient.'*^ The com¬ 
plaint should also allege specific facts showing that 
plaintiffs were employees of defendant and that de¬ 
fendant was their employer within the meaning of 
the Act,45 and should in some manner allege the 
claimed period of employment of each plaintiff, or 
group of plaintiffs, or state the reason for inability 
to so allege,46 and describe the nature of the services 
performed by plaintiffs with sufficient definiteness 
to permit the preparation of a responsive pleading.47 

V^Hiere the suit is brought by agents and represen- 
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tatives of employees, the complaint must set forth 
their authority to do so.48 

Plaintiff is not required to allege facts which 
are defensive in nature and not essential to the 
statement or his claim or cause of action."*^ Thus, 
plaintiff is not required to allege that the exemptions 
of the Act are inapplicable, this being a matter of 
special defense.^® 

§ 292. Injunction Actions 

The complaint in an action for an injunction must 
allege the statutory prerequisites to the acquisition of 
Jurisdiction by the federal courts and must set forth a 
short and plain statement of the claim showing the plead¬ 
er is entitled to relief, alleging specific acts as a basis 
on which Injunctive relief may be granted. 

The formal requisites and sufficiency of a com¬ 
plaint in an action seeking an injunction are gov¬ 
erned by the Federal Rules of Civil Procedure.®! 


40. U.S.—Daves v. Hawaiian Dredgr- 
Ing Co., D.C Hawaii, 114 F.Supp. 
643. 

Suits to enjoin violations of Fair 
Labor Standards Act see Infra § 
392. 

Alleg'ations held sufflclent to state 
cause of action or claim 

U.S —Patterson v. Allied Chemical 
& Dye Corp., D.C.N.Y., 69 F.Supp. 
804. 

McReynolds v. Louisville Taxi¬ 
cab & Transfer Co., D.C.Ky., 6 F. 
R.D. 61. 

AUeg-atious held lusufflcieut to state 
cause of aotlou or claim 

U.S.—Sinclair v. U. S. Gypsum Co., 
D.aisr.Y., 81 F.Supp. 365. 

41. U.S.—^Huntley v. Gunn Furni¬ 
ture Co., D.C., 79 F.Supp. 110— 
Lockwood V. Hercules Powder Co., 
D.C.Mo., 78 F.Supp. 716, appeal 
dismissed, C.A., 172 F.2d 776. 
Allegation that Jurisdiction was 

vested in federal court pursuant to 

a section of the Judicial Code was a 

conclusion. 

U.S.—Gustafson v. Fred Wolferman, 
Inc., D.C.M 0 , 6 F.R.D. 603. 

42. U.S.—^Daves v. Hawaiian Dredg¬ 
ing Co., D.C.Hawaii, 114 F.Supp. 
643—Hoyt v. Merritt-Chapman & 
Scott Corp., D.C.N.J., 79 F.Supp. 
106—Lockwood v. Hercules Pow¬ 
der Co., D.C.M 0 ., 78 F.Supp. 716, 
appeal dismissed, C.A., 172 F.2d 775 
—Sadler v. W. S. Dickey Clay Mfg. 
Co., D.C.Mo., 78 F.Supp. 616—Sad¬ 
ler v. W. S. Dickey Clay Mfg. Co., 
D.C.M 0 ., 73 F.Supp. 690. 

Abbott V. American Machine & 
Foundry Co., D.C.N.Y., 9 F.R.D. 310 
—Gustafson v. Fred Wolferman, 
Inc., D.C.MO., 6 F.R.D. 503— 
Schempf v. Armour & Co., D.C. 
Minn., 5 F.R.D. 294. 


I^angnage following act creating 
cause of action and directing form 
in which it might be maintained was 
not objectionable. 

U.S.—Card v. Elmer C. Breur, Inc., 
D.C.Ohio, 42 F.Supp. 701. 

43. U.S.—^Daves v. Hawaiian Dredg¬ 
ing Co., D.C.Hawaii, 114 F.Supp. 
643—Sinclair v. U. S. Gypsum Co., 
D.C.N.Y., 75 F.Supp. 439. 

Gustafson v. Fred Wolferman, 
Inc., D.C.MO, 6 F.R.D. 603. 

Short and plain statement 
In action under act, pleader Is not 
required to do more than make a 
‘‘short and plain statement” of facts 
on which he relies to establish his 
claim that he and his fellow em¬ 
ployees were engaged in commerce 
or In production of goods for com¬ 
merce within act. 

U.S,—Clyde v. Broderick, C.C.A.C 0 I 0 ., 
144 F.2d 348. 

Allegations held sufficient 
U.S.—Lockwood v. Hercules Powder 
Co., D.C.MO., 7 F.R.D. 24. 

Allegations held insufficient 
U.S.—Daves v. Hawaiian Dredging 
Co., D.C.Hawaii, 114 F.Supp. 643 
—Sinclair v. U. S. Gypsum Co., D. 
C,N.Y., 76 F.Supp. 439. 

Allegations construed 
Where complaint of porters and 
laborers in office building for relief 
under wage and hour provisions of 
Fair Labor Standards Act alleged 
that tenants in building were en¬ 
gaged In interstate commerce or the 
production of goods for interstate 
commerce but admitted in brief on 
appeal from dismissal of complaint 
that such tenants did not produce or 
manufacture goods which move in 
commerce, complaint was required 
to be Interpreted as though it mere¬ 
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ly alleged that tenants were engaged 
in interstate commerce. 

U.S.—Burton v. Zimmerman, C.C.A. 
S.C., 131 F.2d 377. 

44 . U S.—Sinclair v. U. S. Gypsum 
Co., D.C.N.y., 76 F.Supp. 439. 

45. U.S.—^Huntley v. Gunn Furni¬ 
ture Co., D.C.Mich., 79 F.Supp. 
110 . 

46. U.S.—Broughton v. Atlantic Co., 
D.C.Ga., 47 F.Supp. 850. 

“Various weeks” insufficient 
Allegations of the complaint that 
seventeen plaintiffs were employed 
during a period of three years and 
for ‘‘various weeks” was not suffi¬ 
ciently definite. 

U.S.—Broughton v. Atlantic Co., D.C. 
Ga., 47 F.Supp. 850. 

Plaintiffs’ inahlUty to set out the 
exact hours and exact amounts in 
controversy was not fatal where 
such failure was due to plaintiff’s 
lack of definite knowledge thereof 
and defendant had complete records 
bearing on the matter. 

U.S.—^Winslow v. National Elec. 
Products Corp., D.C.Pa., 5 F.R.D. 
126. 

47 . U.S.—Broughton v. Atlantic Co., 
D.C.Ga., 47 F.Supp. 860. 

48. U.S.—Grospian v. Pan Am. Re¬ 
fining Corp., D.C.Tex., 6 F.R.D. 
453. 

49 . U.S.— Lockwood v. Hercules 
Powder Co., D.C.M 0 ., 7 P.R.D. 24. 

50. U.S.—Schmidtke v. Conesa, C.C. 
A.Puerto Rico, 141 F.2d 634. 

Patterson v. Allied Chemical & 
Dye Corp., D.C.N.Y., 69 F.Supp. 
804. 

51. U.S.—Fried v. Warner Bros. 
Circuit Management Corporation, 
D.C.Pa., 26 F.Supp. 608. 
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The complaint must allege the existence of statutory 
prerequisites to the acquisition of jurisdiction by the 
federal courts.®^ It must also, in compliance with 
Rule 8 (a) (2), set forth a short and plain statement 
of the claim showing the pleader is entitled to re- 
lief.53 A claim cannot be stated in the form of a 


legal conclusion without more.54 Where a com¬ 
plaint in a suit for injunction has a statutory basis, 
it is ordinarily not objectionable to draw the com¬ 
plaint in the words of the statute.35 Specific acts 
must be alleged as a basis on which injunctive relief 
may be granted,and this Rule has been applied in 


VerlflcatioxL 

(1) In action for Injunction, where¬ 
in no temporary restraining order 
or relief prior to final hearing is 
sought, complaint need not be veri¬ 
fied. 

U.S.—^U. S. V. Wagner Milk Products, 
D.C.I11., 61 P.Supp 635—Thermex 
Co. V. Lawson, D.C.Ill, 25 F.Supp. 
414. 

(2) "Where preliminary injunction 
is sought, complaint must be veri¬ 
fied. 

U.S.—Thermex Co. v. Lawson, D.C. 
Ill., 25 P.Supp. 414. 

Bill considered complaint in civil 
action 

Where action was instituted by 
filing of a bill in equity for injunc¬ 
tion under old practice at time new 
Rules of Civil Procedure were in 
force, bill would be considered as a 
complaint in a civil action. 

U.S—Pried v. Warner Bros. Circuit 
Management Corporation, D.C.Pa., 
26 P.Supp. 603. 

Prayer for Injonotlon not moot 
Where complaint alleged a written 
franchise agreement between auto¬ 
mobile dealer and manufacturer, 
prayer for injunction against ter¬ 
minating agreement without cause 
contrary to oral agreement was not 
moot on ground that agreements had 
been terminated, in view of fact that 
one of issues presented by complaint 
was that there had been no termina¬ 
tion In accordance with alleged oral 
modification. 

U.S.—Shanesy v. Pord Motor Co., D. 
C.I11., 7 P.R.D. 199. 

52. U.S.—Terrlo v. S. N. Nielsen 
Court Co., D.C.La., 30 P.Supp. 77. 

Averments as to amount in dispute 
in suits for injunction see supra 
§ 274. 

53. U.S.—Barnhart V. Western 
Maryland By. Co., C.C.A.Md., 128 
P.2d 709. 

Cantrell v. City of Caruthers- 
ville, D.C.MO., 128 P.Supp. 637, af¬ 
firmed, C.A., 222 F.2d 428—Brown 
V. W. T. Grant Co., D.C.N.T., 53 
P.Supp. 182. 

D.C.—Sherldan-Wyoming Coal Co. v. 
Krug, 168 P.2d 667, 83 U.S.App.D. 
C. 162. 

OompladxLts held snfflcient 

(1) Suit to enjoin defendant from 
interfering with plaintiff’s perform¬ 
ance of his contract with defendant. 
U.S.—^Dowdy V. Procter & Gamble 
Mfg. Co., C.A.Tex., 267 P.2d 827. 


(2) Suit to enjoin violation of Pair 
Labor Standards Act. 

U.S.—Fleming v. Wood-Pruitticher 
Grocery Co., D.C.Ala., 37 F.Supp. 
947. 

(3) Suit to enjoin violation of La¬ 
bor Management Relations Act. 

U.S.—^Le Baron v. Kern County Farm 

Labor Union, D.C.Cal., 80 F.Supp. 
151. 

(4) Other suits. 

U.S.—Bowles V. Cabot, C.C.A.N.T., 
153 F.2d 258. 

Shanesy v. Pord Motor Co., D.C. 
Ill., 7 P-R.D. 199—^Bowles v. Pure 
Oil Co., D.C.Pa, 5 P.R.D. 300. 
Complaints held InsnfQLcient 

(1) In action for injunction on the¬ 
ory that statute regulating practice 
of optometry was unconstitutional. 
U.S.—Ritholz V. Indiana State Board 

of Registration and Examination 
in Optometry, D.C.Ind.. 45 P.Supp. 
423. 

(2) Other cases. 

U.S.—^Rice V. Board of Trade of City 
of Chicago, Ill., 67 S.Ct. 1160, 331 
U.S. 247, 91 L.Ed. 1468. 

Western Pruit Growers v. U. S., 

C. C.A.Cal., 124 P.2d 381. 

Cantrell v. City of Caruthers- 
ville, D.C.Mo., 128 P.Supp. 637, af¬ 
firmed, C.A., 222 P.2d 428. 

D.C.—Sherldan-Wyoming Coal Co. v. 
Krug. 168 P.2d 657, 83 U.S.App. 

D. C. 162. 

Prior to adoption of Pederal Bnles 

(1) Prior to the adoption of the 
Pederal Rules of Civil Procedure 
complaint in a suit for an injunction 
was required to state a cause of ac¬ 
tion. 

U.S.—Gibbs V. Buck, Pla., 59 S.Ct. 726. 
307 U.S. 66, 83 L.Ed. 1111. 

(2) Under former Equity Rules 
complaint was required to allege ulti¬ 
mate facts necessary to state a cause 
of action for Injunctive relief. 

U.S.—^U. S. V. Charpentier, C.C.A.N. 
Y., 64 P.2d 361, certiorari denied 
Charpentier v. U. S., 62 S.Ct. 209, 
284 U.S. 687, 76 L.Ed. 680. 

(3) It was required to allege facts 
showing jurisdiction of federal court 
under the federal Constitution or 
federal statutes. 

U.S.—Noland v. Noland, C.C.A.Cal., 
Ill P.2d 322, certiorari denied 61 
S.Ct. 30, 311 U.S. 670. 86 LEd. 430, 
rehearing denied 61 S.Ct. 130, 311 
U.S. 726, 85 L.Ed. 473. 

(4) In employers* suit for injunc¬ 
tive relief against labor union, alle¬ 
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gation that every reasonable effort 
had been made to settle labor dis¬ 
putes between employers and defend¬ 
ant union was necessary under Nor- 
ris-LaGuardia Act. 

U.S.—Donnelly Garment Co. v. Inter¬ 
national Ladies* Garment Work¬ 
ers’ Union, D.C.Mo., 23 P.Supp. 998, 
reversed on other grounds, C.CA., 
99 P.2d 309, certiorari denied In¬ 
ternational Ladles’ Garment Work¬ 
ers’ Union V. Donnelly Garment 
Co., 59 S.Ct. 364. 305 U.S. 662, 83 
L.Bd. 430. 

(6) A bill by association and its 
members, engaged in licensing per¬ 
formance of copyrighted music for 
profit, to enjoin enforcement of Plori- 
da statute prohibiting licensing of 
copyrighted music by combinations, 
alleging that exercise of rights 
granted by federal copyright act was 
prohibited by statute, that existing 
contracts were impaired, that prop¬ 
erty was taken without compensa¬ 
tion, that recovery on extra state 
contracts was denied, and that equal 
protection and due process clauses 
were violated stated a cause of ac¬ 
tion, and was not defective for lack 
of equity in bill, especially in view 
of heavy penalties for violation of 
statute, and prohibition of issue of 
licenses or collection of fees. 

US.—Gibbs V. Buck, Pla., 59 S.Ct. 
726, 307 U.S. 66, 83 L.Ed. 1111. 

(6) It was held that a bill which 
disclosed only legal defenses could 
not be maintained to enjoin law trial, 
and a bill was held not to entitle 
city to enjoin law action against it 
on paving contracts, because bill 
mentioned discovery, where it pro¬ 
pounded no interrogatories and ex¬ 
pressly waived sworn answer. 

U.S.—City of Orlando v. Murphy, C. 
C.A.Pla., 77 P.2d 702. 

54. D.C.—Sheridan-Wyoming Coal 
Co. V. Krug, 168 F.2d 667, 83 U.S. 
App.D.C. 162. 

55. U.S.—-Bowles v. Cabot, C.C.A.N. 
Y.. 153 P.2d 258. 

56. U.S.—^Pleming v. Dierks Lumber 
& Coal Co., D.C.Ark., 39 P.Supp. 
237. 

Bowles V. Deep Vein Connells- 
ville Coke Co., Brier Hill, Pa., D.C. 
Pa., 5 P.R.D. 140—Bowles v. Rag- 
ner, D.C.Pa., 6 P.R.D. 78. 

IxLsafflcient allegatlon.8 of violation, 
or threatened violation, of order 
An allegation that certain defend¬ 
ants conspired to defeat a marketing 
order of the Secretary of Agriculture, 
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a suit to enjoin violations of the Fair Labor Stand¬ 
ards Act.^*^ If fraud is relied on as a basis for 
relief, the circumstances constituting fraud must be 
stated with particularity.®^ 

In a suit to enjoin the enforcement of an allegedly 
unconstitutional ordinance or statute the complaint 
must allege facts disclosing clear and imminent 
danger of irreparable damage.®^ Where suit is 
brought in the federal courts solely because of 
diversity of citizenship, a complaint seeking an in¬ 
junction must show damage both to satisfy the juris¬ 
dictional minimum prescribed by statute and to call 
for intervention of the chancellor.®0 

§ 293. Insurance Actions 

The formal requisites and sufficiency of the complaint 
in insurance actions are governed by the Federal Rules 
of Civil Procedure, and the complaint must set forth a 
short and plain statement of claim showing that the 
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pleader is entitled to relief and aver fraud with par¬ 
ticularity. 

The formal requisites and sufficiency of the com¬ 
plaint in insurance actions are governed by the Fed¬ 
eral Rules of Civil Procedure,and, under Rule 8 
(a) (2) thereof, the complaint must set forth a short 
and plain statement of the claim showing that the 
pleader is entitled to relief.®^ This Rule has been 
applied in an action by an injured person against a 
liability insurer under a statute giving the injured 
person a direct action against insurer,®3 and in a 
tort action by insured and driver of insured vehicle 
against a liability insurer to recover damages for 
refusal of insurer, allegedly in bad faith, to settle 
an injury action against plaintiffs in an amount with¬ 
in the policy limit.®^ 

Averments of fraud must be stated with particu¬ 
larity,®® and where items of special damage are 


and In pursuance of that conspiracy 
filed a complaint in the superior 
court for Los Angeles county to have 
the order declared invalid, was not 
the equivalent of an allegation that 
those defendants had violated, or 
threatened to violate, the order. 

U.S,—^Western Fruit Growers v. XT. 

S.. C.C.A.Cal., 124 F.2d 381. 

Betails of speclflo violations not re¬ 
quired 

Under Federal Rules, complaint by 
Price Administrator seeking to en¬ 
join a course of conduct in which de¬ 
fendant was allegedly engaged, con¬ 
sisting of price violations, was not 
subject to objection on ground that 
complaint failed to state details of 
specific violations. 

U.S.—Brown v. W. T. Grant Co., D.C. 

N.Y., 53 F.Supp. 182. 

57. Zf Wage and Hour Administra¬ 
tor had information tliat defendant 
had violated Fair Labor Standards 
Act or regulations issued by Admin¬ 
istrator with respect to hours of em¬ 
ployment and rate of pay, In action 
to enjoin defendant from violating 
the act Administrator was bound to 
state in reasonable detail and in spe¬ 
cific terms defendant’s acts which 
were In violation of law and regula¬ 
tions. 

U.S.—Fleming v. Dierks Lumber & 
Coal Co., D.C.Ark., 39 F.Supp. 237. 

68. U.S.—^Bankers Securities Corpo¬ 
ration V. Kresge Department 
Stores, D.C.Del., 64 F.Supp. 378. 

69. U.S.—^Llnehan v. Waterfront 
Commission of New York, D.C.N. 
Y., 116 F.Supp. 401—^Lammon v. 
City and County of San Francisco, 
D.C.Cal.. 64 F.Supp. 164. 

AUegatloiLS held insnffloient 
tJ.S.—Lammon v. City and County of 
San Francisco, D.C.Cal., 64 F.Supp. 
154. 


Allegations InsufBLcient to charge 
threat of imminent prosecution 
Allegation in complaint that dis¬ 
trict attorneys and attorney general 
intended to enforce statute promptly 
and vigorously, was not suflEicient to 
charge threat of Imminent prosecu¬ 
tion. 

U.S.—^Llnehan v. Waterfront Com¬ 
mission of New York Harbor, D.C. 
N.Y., 116 F.Supp. 401. 

Mere allegation that act was un¬ 
constitutional does not furnish a fed¬ 
eral court of equity a sufficient 
ground for Injunctive relief. 

U.S.—Lelby v. City of Manchester, D. 
C.N.H., 33 F.Supp. 842, reversed 
on other grounds, C,C.A., City of 
Manchester v. Lelby, 117 F.2d 661, 
certiorari denied Leiby v. City of 
Manchester, 61 S.Ct. 838, 313 U.S. 
662, 85 L.Ed. 1522. 

60. U.S,—Skelly v. Dockweiler, D.C. 
Cal., 75 F.Supp. 11. 

61. U.S.—Flax V. Prudential Life 
Ins. Co. of America, D.C.Cal., 148 
F.Supp. 720. 

Separate statement and numbering 
In action to recover disability ben¬ 
efits against insurer issuing policy 
and against insurer which had 
agreed to reinsure policy liabilities of 
first insurer, where complaint set 
forth several causes of action predi¬ 
cated on different circumstances, 
plaintiff under Federal Rule was re¬ 
quired to separately state and num¬ 
ber each claim or count in complaint. 
U.S.—Kuhn V. Pacific Mut. Life Ins. 
Co. of California, D.C.N.Y., 37 F. 
Supp. 100. 

62. U.S.—Wessing v. American In- 
dem. Co. of Galveston, Tex., D.C. 
Mo., 127 F.Supp. 776—^Lewls v. 
Manufacturers Cas. Ins. Co., D.C. 
La., 107 F.Supp. 465. 
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Counts Insufflcieut to state cause of 
action for equitable fraud 
In insurer's complaint to recover 
disability benefits paid under health 
policies on allegedly material mis¬ 
representations made by defendants 
in proof of loss, counts that defend¬ 
ants knew, or should have known, 
that alleged misrepresentations were 
false and untrue, containing no 
grounds for other equitable relief 
and demanding money damages only, 
do not state a cause of action for 
equitable fraud, notwithstanding a 
likelihood of an inadequate remedy 
at law. 

U S.—Mutual Life Ins. Co. of New 
York V. Chamberlin, D.C.N.J., 52 F. 
Supp. 334. 

Complaint held sufficient 

Complaint of gas company’s insur¬ 
er seeking recovery from contractor 
of amounts paid to persons injured 
by explosions and fires caused by gas 
line leak due to negligence of con¬ 
tractor who Installed gas line under 
contract which obligated contractor 
to indemnify gas company for dam¬ 
ages arising out of any negligence in 
such installation, was not vague and 
ambiguous, but was sufficient, al¬ 
though contract and policies were 
not set out in complaint. 

U.S—Security Mut. Cas. Co. v. Rich, 
D.C.Pa., 16 P.R.D. 472. 

63. Complaint held sufficient 

U.S.—^Lewis V. Manufacturers Cas. 
Ins. Co., D.C.La., 107 F.Supp. 465. 

64. Complaint held sufficient 

U.S.—^Wessing v, American Indem. 
Co. of Galveston, Tex., D.C.Mo., 127 
F.Supp. 775. 

65. Sufficient allegatloxL 

In insurer’s action to cancel health 
and accident policy on grounds of 
material misstatements in the appli¬ 
cation, complaint which averred that 
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claimed, they must be sufficiently alleged.®® In an 
insurer’s action for rescission of a policy on the 
ground of misrepresentation, an allegation that if 
insurer had knowledge of the fact misrepresented 
it would not have made the insurance contract, 
has been held to be a sufficient allegation of ma¬ 
teriality.®'^ 

§ 294. Libel and Slander Actions 

The complaint in an action for libel or slander must 
set forth a short and plain statement of the claim show¬ 
ing the pleader is entitled to relief, and is not defective 
for failure to set forth in full the alleged libelous matter, 
but when Items of special damage are claimed, they must 
be specificaily stated, and allegations of time and place 
of publication are material and necessary allegations. 

The formal requisites and sufficiency of a com¬ 
plaint in an action for libel or slander are governed 
by the Federal Rules of Civil Procedure,®® and in 
accordance with Rule 8 (a) (2), it must set forth 
a short and plain statement of the claim showing 
that the pleader is entitled to relief.®® Since simple 
and concise pleadings are mandatory and libel is not 


one of the matters listed in the Rule requiring par¬ 
ticularity in pleading,*^® a complaint is not defective 
for failure to set forth in full the alleged libelous 
matter,but the alleged libelous matter should 
either be pleaded in haec verba or according to its 
legal tenor.72 A general averment of malice or oth¬ 
er condition of defendant’s mind, if material, is 
sufficient.^® However, when items of special dam¬ 
age are claimed, they must be specifically stated.'^'* 

Allegations of the time and place of publication of 
allegedly defamatory statements are material and 
necessary allegations of a complaint in an action 
for libel or slander.*^® 

Each claim founded on a separate transaction 
should be stated in a separate count whenever a 
separation facilitates the clear presentation of the 
matters set forth.^® However, a so-called ‘'spuri¬ 
ous” class action for libel may be maintained with¬ 
out separately stating the claims of each member 
of the class.^*^ 


defendant had made false answers to 
questions of whether he had ever had 
or been under observation for cer¬ 
tain diseases pleaded claim for fraud 
with sufficient particularity, even 
though it did not use the term. 

U.S.—Union Mut. Life Ins. Co. v. 
Simon, D.C.Pa., 22 F.R.D. 186. 

66. Xioss «of profits sufficiently al¬ 
leged 

In action on collision policy, com¬ 
plaint which alleged wrongful with¬ 
holding of possession of insured 
truck and unreasonable delay in mak¬ 
ing repairs, and contained prayer for 
damages for loss of time, sufficiently 
alleged loss of profits. 

U.S.—Resolute Ins. Co. v. Percy 
Jones. Inc., C.A.Okl.. 198 F.2d 309. 

67. U.S.—Unlon Mut. Life Ins. Co. 
v. Bleetsteln, D.C.N.Y., 3 F.R.D. 
205. 

68. Complaint construed as to do 
justice 

Since complaint is required to be 
so construed as to do substantial 
justice, allegation in complaint, 
which plaintiff had drawn himself, 
that he was suing in “criminal libel” 
would not be literally construed. 

U.S.—Crockard v. Publishers, Satur¬ 
day Evening Post Magazine of 
Philadelphia, Pa., D.C.Pa., 19 P.R. 
D. 611. 

State law controlling as to whether 
cause of action stated 
Where Illinois resident brought ac¬ 
tion in federal court In Illinois 
against foreign corporation for libel, 
Illinois law controlled as to whether 
complaint, construed in light of affi¬ 
davits, did by any reasonable stand¬ 
ard state a cause of action for libel 


arising solely from corporation’s 
shipment of newspapers into Illinois. 
U.S.—Insull V. New York World- 
Telegram Corp., D.C.I11., 172 F. 
Supp. 615. 

Allegations showing liability of co- 
defendant 

Where complaint for libel alleged 
that acts of husband were performed 
w’hile engaged in business affairs of 
community and were for use and 
benefit of community, but did not al¬ 
lege commission of tort by wife, wife 
was not liable under averments of 
complaint and was to be dropped un¬ 
less complaint was amended. 

U.S.—Browder v. Cook, D.C.Idaho, 69 
F.Supp. 225. 

69. Allegations insufficient to state 
claim 

U S.—Pentz V. Downey, D.C.Pa., 110 
F.Supp. 642. 

Allegations sufficient to state cause 
of action or claim 
A complaint in action for libel al¬ 
leging that defendant produced and 
exhibited an inferior moving picture 
falsely representing that plaintiff, a 
well-known producer, was producer 
thereof and that such false represen¬ 
tation injured plaintiff’s position as a 
producer in professional and theater 
world was sufficient to state a cause 
of action for libel. 

U.S.—Carroll v. Paramount Pictures, 
D.C.N.Y., 3 P.R.D. 96. 

70. U.S.—Carroll v. Paramount Pic¬ 
tures, supra. 

71. U.S.—Carroll v. Paramount Pic¬ 
tures, supra. 

72. U.S.—Cooper v. Chase & Co., D. 
C.Pla., 2 F.R.D. 881. 

73. U.S.—^Love v. Commercial Cas¬ 
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ualty Ins. Co., D.C.Miss., 26 F. 
Supp. 481. 

74. Special damages sufficiently 
stated 

In libel action against a newspaper 
which published article which was li¬ 
belous per se, complaint alleging loss 
by forty-two-year-old plaintiff of 
$19»000 a year position as corpora¬ 
tion treasurer, subsequent inability 
to obtain higher annual salary than 
$10,000, loss of annual pension of 
$9,671, with possible increment in 
event of salary increase to which he 
would have been entitled if retain¬ 
ing position until sixty-five years of 
age, sufficiently stated special dam¬ 
ages within Federal Rule requiring 
special damages to be specifically 
stated. 

U.S.—Stevenson v. Hearst Consol. 
Publications, C.A.N.Y., 214 F.2d 

902, certiorari denied 75 S.Ct. 110, 
348 U.S. 874, 99 L.Bd. 688. 

75. U.S.—^Pentz v. Downey, D.C.Pa., 
110 F.Supp. 642. 

76. Clalmfl separate and distinct 
Where defendants’ publication 

which allegedly libelled models of 
certain department store by state¬ 
ment that some of them were “call 
girls,” allegedly libelled salesmen by 
statement that most of them were 
“fairies,” the claim of the models 
and that of the salesmen were sepa¬ 
rate and distinct, and could not be 
properly Joined in one cause of ac¬ 
tion, but corporate department store 
was only party entitled to complain 
as to all statements. 

U.S.—^Neiman-Marcus v. Lait, D.C.N. 
Y., 13 P.R.D. 311. 

77. U.S.—^Neiman-Marcus v. Lait, 
supra. 
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§ 295. Mines and Minerals, Actions Involv¬ 
ing 

Under the Federal Rules of Civil Procedure, the com¬ 
plaint in actions involving mines and minerals must set 
forth a short and plain statement of the claim showing 
that the pleader Is entitled to relief. 

The formal requisites and sufficiency of the com¬ 
plaint in actions involving mines and minerals are 
governed by the Federal Rules of Civil Procedure, 
and, under Rule 8, the complaint must set forth a 
short and plain statement of claim showing that the 
pleader is entitled to relief.'^^ 

j. • 

§ 296. Negligence Actions Generally 

The complaint in actions for negligence should be In 
substantially the form contained in the Appendix of 
Forms, and It has been held that the plaintiff generally 
need not allege particular acts of negligence, a general 
charge of negligence beln^ sufficient. 

The formal requisites and sufficiency of the com- 
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plaint in actions for negligence are governed by the 
Federal Rules of Civil Procedure,^® and, under 
Rule 8 (a), the complaint must contain a short and 
plain statement of the grounds on which the court’s 
jurisdiction depends,^! a short and plain statement 
of the claim showing the pleader is entitled to re- 
lief ,^2 and a demand for the judgment for relief 
to which the pleader deems himself entitled.®3 The 
complaint should plead facts and not mere conclu¬ 
sions,®^ and each averment should be simple, concise, 
and direct.®® 

The form of complaint for negligence set forth 
in the Appendix of Forms following the Federal 
Rules is sufficient.®® A generalized summary of the 
case that affords fair notice ordinarily meets the re¬ 
quirements of the Rules.®7 While there is author¬ 
ity for the view that a just and fair interpretation 
of the Rules is not violated by requiring a party 
charging negligence to specify the negligence,®® 


78. U.S.—Guth V. Texas Co., C.C.A. 

Ill., 145 F.2d 820. 

79. U.S.—Garbutt v. Blanding Mines 

Co, C.C.A.Utah, 141 F.2d 679. 

Re V. Fullop, D.C.I11., 22 F.R.D. 

52. 

Sufficient aUegratioxLS 

(1) Where obligation Imposed by 
lease did not bind lessee’s assignee 
to do more than exercise good faith, 
and lessor alleged that, in violation 
of lease assignee did not core drill, 
develop or mine the ore, or construct 
or operate a mill, and that if as¬ 
signee had mined and milled ore in 
accordance with contract it would 
have produced and marketed ore hav¬ 
ing value sufficient to yield lessor 
$21,965.72 in lieu of royalties in addi¬ 
tion to that which was actually re¬ 
ceived, allegations were sufficient to 
encompass an averment of bad faith 
and stated a cause of action. 

U.S.—Garbutt v. Blandlng Mines Co., 

C.C.A.Utah, 141 F.2d 679. 

(2) In action to recover on alleged 
agreement whereby defendants were 
to pay plaintiff one thirty-second of 
moneys realized by defendants from 
oil produced from wells drilled with 
money Invested by persons introduc¬ 
ed to defendants by plaintiff, first 
count of complaint alleging that 
agreement was entered Into between 
plaintiff and defendants, that plain¬ 
tiff performed all conditions required 
of her under the agreement, that de¬ 
fendants failed to perform, and set¬ 
ting forth time, place, and terms of 
the agreement was sufficient to state 
a cause of action against defendants, 
and second count of complaint alleg¬ 
ing plaintiff’s claim in the form of a 
common count on an implied contract 
between plaintiff and defendants was 


also sufficient to allege a cause of ac¬ 
tion. 

U.S.—Re V. Fullop, D.C.I11., 22 F.R.D. 
52. 

Xasnffioient legations 
Allegations of complaint that gas 
and other products in which plaintiff 
owned a one thirty-second interest 
were wasted, burned, and destroyed 
without alleging that defendant oil 
company was responsible for destruc¬ 
tion of such property were insuffi¬ 
cient to state a cause of action for 
Intentional destruction of property. 
U.S.—Guth V. Texas Co., C.C.A.I11., 
145 F.2d 820. 

80. U.S.—^Fleming v. John Deere 
Plow Co. of Syracuse, D.C.Pa., 158 
F.Supp. 399—^Harzf eld’s, Inc. v. 
Otis Elevator Co., D.C.Mo., 114 F. 
Supp. 480. 

Roberts v. Plttsburgh-Des 
Moines Co., D.C.Pa., 6 F.R.D. 25— 
Rothschild v. Ritter, D.C.Pa., 4 F. 
R.D. 496—Wild v. Knudsen, D.C. 
Tenn., 1 F.R.D. 646. 

81. U.S.—^Fleming v. John Deere 
Plow Co. of Syracuse, D.C.Pa., 168 
F.Supp. 399. 

82. U.S.—Fleming v. John Deere 
Plow Co. of Syracuse, D.C.Pa., 158 
F.Supp. 399—^Harzf eld's, Inc. v. 
Otis Elevator Co., D.C.Mo., 114 F. 
Supp. 480. 

Complaints held sufflolent to state 
claim or cause of action 
U.S.—^Beard v. General Real Estate 
Corp., C.A.Okl., 229 F.2d 260—Guth 
V. Texas Co., C.C.A.I11., 146 F.2d 
820. 

Fleming v. John Deere Plow Co. 
of Syracuse, D.C.Pa., 168 F.Supp. 
399. 

Ferrara v. Interstate Transit 
Lines, D.C.Mo., 6 P.R.D. 64. 
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Complaint held insufficient 

U.S.—Harzfeld’s, Inc. v. Otis Eleva¬ 
tor Co., D.C Mo., 114 F.Supp. 480. 
Where state law is relied on as ba¬ 
sis of relief, since the federal courts 
will take judicial notice of state law, 
a complaint is not defective for fail¬ 
ure to set forth the state law relied 
on. 

U.S.—Rothschild v. Ritter, D.C.Pa., 4 
F.RD. 496. 

83. U.S.—^Fleming v. John Deere 
Plow Co. of Syracuse, D.C.Pa., 158 
F.Supp. 399. 

84. U.S.—^Beard v. General Real Es¬ 
tate Corp., C.A.Okl., 229 F.2d 260. 

Complaint held to state facts and 
not merely conclusions 
U.S.—Beard v. General Real Estate 
Corp., C.A.Okl., 229 F.2d 260—Guth 
V. Texas Co., C.C.A.I11., 145 F.2d 

I 820. 

85. Buie does not alter substantive 
requirements of state law. 

U.S.—^Mitchell v. White Consolidated, 
C.A.Ind., 177 F.2d 600, certiorari de¬ 
nied 70 S.Ct. 674, 339 U.S. 913, 94 
L.Bd. 1339. 

86. U.S.—^Beigel v. Baltimore & O. 
R. R., D.C.Ohio, 92 F.Supp, 77. 
Complaint should be in substan- 

tlally form shown by Official Form 9 
in Appendix of Forms. 

U.S.—^Wild V. Knudsen, D.C.Tenn., 1 
F.R.D. 646. 

87. U.S.—^Komer v. Shipley, C.C.A. 
Fla., 154 P.2d 861. 

A short statement which fairly 
gives notice of nature of claim is 
sufficient compliance with require¬ 
ments of Rules. 

U.S.—^Roberts v. Pittsburgh-Des 

Moines Co., D.C.Pa., 6 P.R.D. 25. 

88. U.S,—Bush v. Skidls, D.C.Mo., 8 
F.R.D. 661. 
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it has also been held that plaintiff need not generally 
allege particular acts of negligence and that a 
mere general charge of negligence without specifi¬ 
cation is sufficient,90 as shown by the form of a 
complaint for negligence contained in the Appendix 
of Forms.91 However, if specific acts of negligence 
are pleaded, they will supersede general charges 
of negligence pleaded.92 The mere restatement of 
a ground of negligence in a separate count does 
not add to the pleading.93 

With respect to the allegation of damages or in¬ 
jury in negligence cases, while it has been stated 
that it is only necessary to allege that as a result of 
defendant’s negligence plaintiff was injured,94 or¬ 
dinarily, the general nature of the injuries should be 
alleged,95 as shown in the form of complaint for 
negligence in the Appendix.96 While the Federal 
Rules authorize pleading proximate cause as an 
ultimate fact, 97 they do not alter a substantive re¬ 
quirement of state law that in an action for negli¬ 
gence the existence of a causal relationship between 
the negligence charged and the damage alleged must 
be shown by averments of fact before the complaint 
can be said to state a good cause of action.93 

Although it has been held that the requirement of 
a state statute that plaintiff must plead freedom from 
contributory negligence is a matter of “substantive 
law” which must be followed by the federal court,99 
other decisions hold that the Federal Rules of Civil 
Procedure are controlling in this respect, and that 
since under such rules contributory negligence is an 
affirmative defense to be pleaded by defendant, the 


complaint need not allege plaintiff’s due care or 
freedom from contributory negligence.^ 

Res ipsa loquitur. Whether a complaint states 
a claim or cause of action calling for the application 
of the rule of res ipsa loquitur has been held to be a 
procedural question controlled by federal law.2 

Willful and wanton acts. Under the Federal 
Rules, a complaint is sufficient to charge willful and 
wanton misconduct resulting in actionable injury to 
plaintiff without fully spelling out by definite 
verbiage each element of a willful and wanton in¬ 
jury, if the missing elements naturally follow or may 
reasonably be inferred from the facts alleged.^ 
Where, under the applicable state substantive law, 
an act cannot be both negligent and willfully done 
at one and the same time, to so charge in a complaint 
creates a felo de se in pleading which destroys a 
claim so made therein.4 

§ 297. Realty Actions 

The Federal Rules govern the form of complaint In 
actions involving real estate, and the complaint must set 
forth a short and plain statement of the claim showing 
the pleader is entitled to relief; but whether or not the 
allegations constitute the statement of a claim on which 
relief may be granted may require the application of 
state substantive law. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., govern the form of complaint in actions involv¬ 
ing real estate brought in the federal courts, ^ and 
under Rule 8 (a), the complaint must set forth a 
short and plain statement of the claim showing that 
the pleader is entitled to relief.® However, whether 


89. XJ.S.—•Williams v. Pennsylvania 
R. Co., D.C.Del., 90 F.Supp. 69. 

90 . IT.S—Augusta Broadcasting Co. 
V. U. S., C.A.Ga., 170 P.2d 199— 
Miller v. Advance Transp. Co„ C.C. 
A.I11., 126 F.2d 442. 

Hardin v. Interstate Motor 
Freight System, D.C.Ohio, 26 F. 
Supp. 97. 

Getzy V. Miller, D.C.Ohio, 9 F.R. 
D. 664—Watson v. World of Mirth 
Shows, D.C.Ga., 4 F.R.D. 31—Martz 
V. Abbott, D.C.Pa., 2 F.R.D. 17. 

91. U.S.—^Watson v. World of Mirth 
Shows, D.C.Ga., 4 F.R.D. 31. 

92. U.S.—Meyerkorth v. McKeone, 
D.C.Mo., 4 P.R.D. 323. 

93. U.S.—Conner v. Southern Ry. 
Co., D.C.Tenn., 1 F.R.D. 677. 

94. U.S.—Augusta Broadcasting Co. 
V. U. S., C.A.Ga., 170 F.2d 199. 

Watson V. World of Mirth 
Shows, D.C.Ga., 4 F.R.D. 31. 

95. U.S.—Getzy v. Miller, D.C.Ohlo, 
9 F.R.D. 664. 


Allegation that plaintiff sustained 
*<serlous and permanent bodily inju¬ 
ries” held objectionable. 

U.S.—Getzy v. Miller, supra. 

96- U.S.—Getzy v. Miller, supra. 

97. U.S.—Mitchell v. White Consoli¬ 
dated, C.A.Ind., 177 F.2d 500, cer¬ 
tiorari denied 70 S.Ct. 674, 339 U.S. 
913, 94 L.Ed. 1339. 

98. U.S.—Mitchell v. White Consoli¬ 
dated, supra. 

99. U.S.—^Francis v. Humphrey, D. 

C. I11., 25 F.Supp. 1. 

1. U.S.—U. S. V. R. L. Dixon & Bro., 

D. C.Tex., 36 F.Supp. 147. 

Price V. Muth Bros., D.C.Ohlo, 
7 F.R.D. 424. 

2. U.S.—^Ramsel v. Ring, C.A.Mo., 
173 P.2d 41. 

Whether under facts admitted or 
shown by plaintiff’s evidence doc¬ 
trine referred to in text is available 
is, however, question of substantive 
law controlled by state law which 
must be applied by federal court in 
diversity of citizenship case. 
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U.S.—^Ramsel v. Ring, C.A.Mo., 173 
F 2d 41. 

3. U.S.—Cox V. Kroger Co., D.C.Ill., 
9 P.R.D. 78. 

4. U.S.—^Harzfeld’s, Inc. v. Otis Ele¬ 
vator Co., D C.Mo , 114 F.Supp. 480. 

5. U.S.—'Whitehall Const. Co. v. 
Washington Suburban Sanitary 
Commission, D.C.Md., 165 F Supp. 
730. 

Statler v. Babcock, D.C.Pa., 7 F. 
R.D. 67. 

6. U.S.—Whitehall Const. Co. v. 
Washington Suburban Sanitary 
Commission, D.C.Md., 165 F.Supp. 
730. 

Complaint held not to state claim 
Complaint seeking damages for 
trespasses and wrongful removal of 
timber did not state claim on which 
relief could be granted, where deed 
under which plaintiff claimed did not 
convey right to damages for prior 
trespasses to land, and other persons 
named as beneficiaries in deed were 
not joined as parties plaintiff. 

U.S.—Statler v. Babcock, D.C.Pa., 7 
F.R.D. 67. 
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oi* not the allegations made in the complaint consti¬ 
tute the statement of a claim on which relief may 
be granted may be viewed as a substantive matter 
and may require the application of state substantive 
lawJ To the extent that state forms of pleading in 
such actions may be indicative of such state substan¬ 
tive law, they may be binding on the federal courts.^ 

Immaterial allegations may be disregarded as 
surplusage.9 

§ 298. Stockholders* and Other Class Actions 

The complaint in a stockholder’s derivative action 
must comply with the Federal Rules of Civil Procedure 
and generally must be verified and aver that the plain¬ 
tiff was a shareholder at the time of the transaction 


complained of or that his share thereafter devolved on 
him by operation of law, and that the action is not a 
collusive one, and also must set forth with particu¬ 
larity the efforts of the piaintiff to obtain the desired 
action within the corporation and the reasons for his 
failure to obtain such action or the reasons for not mak¬ 
ing such effort. In class actions generally, the facts 
essential to Jurisdiction must be alleged in the complaint, 
but It is not necessary that the members of the class be 
named in the complaint or that complaint reveal any 
appointment, by the class, of the plaintiff who institutes 
such action. 

The complaint in a stockholder’s derivative ac¬ 
tion must comply with the Federal Rules of Civil 
Procedure, 28 U.S.C.A.,^® such as the requirement 
of Rule 8 (a) (2) that it set forth a short and plain 
statement of the claim showing the pleader is en¬ 
titled to relief,but no greater particularity of al- 


Emprovement Inadequately described 

Complaint against remainderman 
for improvements made by a life ten¬ 
ant while insolvent Inadequately de¬ 
scribed alleged improvements. 
U.S.—U. S. V. Schofield, D.C.Pa., 152 

P.Supp. 529. 

Under former Equity BtQes 

(1) Allegation in hill to remove 
clouds from title that plaintiff had 
no adequate remedy at law was dis¬ 
pensed with by Equity Rule 21. 
U.s.—Gage v. Kaufman, Ill., 10 S.Ct. 

406, 133 U.S. 471, 33 L.Ed. 725. 

(2) In action in equity to annul 
authentic acts of sale executed by 
plaintiff’s father and by defendants’ 
predecessor, In so far as acts con¬ 
cerned plaintiff’s undivided one-half 
interest In Louisiana land described 
therein, a complaint alleging that fa¬ 
ther exceeded his authority as plain¬ 
tiff’s agent by attempting to trans¬ 
fer plaintiff’s interest to predecessor 
without plaintiff receiving considera¬ 
tion therefor, that predecessor knew 
that plaintiff did not receive consid¬ 
eration, and that plaintiff believed 
that defendants knew that plaintiff’s 
interest had been conveyed without 
consideration, was held not to state 
a cause of action in equity, especially 
where no relation of trust existed, 
and plaintiff’s bill did not meet re¬ 
quirements of a bill to obtain relief 
from a concealed and recently dis¬ 
covered fraud, nor did it present an 
exception to general statutory rule 
of Louisiana that prescription runs 
against all persons unless they are 
included in some exception estab¬ 
lished by law. 

U.S.—Brady v. Falgout, D.C.La., 42 F. 

Supp. 532. 

7. U.S.—Whitehall Const. Co. v. 

Washington Suburban Sanitary 

Commission, D.C.Md., 166 F.Supp. 

730. 

8. U.S.—-Whitehall Const. Co. v. 

Washington Suburban Sanitary 

Commission, supra. 


9. Allegations as to property not in 
suit 

In action to enjoin city from aban¬ 
doning airport, allegations of com¬ 
plaint with respect to tract of 6.28 
acres given to city for airport pur¬ 
poses would be disregarded as sur¬ 
plusage, where there was no allega¬ 
tion that such tract was a part of the 
airport. 

U.S.—Seltenrlch v. Town of Fair¬ 
banks, D.CA.laska, 100 F.Supp. 296. 

10. U.S.—^Mullins V. De Soto Secu¬ 
rities Co., D.C.La., 3 F.R.D. 271. 

Averments of amount in dispute in 
class actions see supra § 276. 
Parties in stockholders’ actions in 
federal courts see supra § 82. 
Separate statement 

(1) In a stockholder’s derivative 
action each claim founded on a sep¬ 
arate transaction must be stated in 
a separate count whenever a sepa¬ 
ration facilitates the clear presenta¬ 
tion of the matters set forth. 

U.S.—Saltzman v. Birrell, D.C.N.T., 

78 F.Supp. 778—Craftsman Finance 
& Mortg. Co. V. Brown, D.C.N.Y., 64 
F.Supp. 168. 

(2) It is not necessary that each 
wrongful act complained of be sep¬ 
arately pleaded as a distinct cause of 
action, but rather all wrongful acts 
taken together give rise to but one 
cause of action. 

U.S.—^Broomfield v. Doolittle, D.C. 
N.T., 2 F.R.D. 617. 

(3) The various transactions 
which stockholder alleged as basis 
for relief could properly be pleaded 
in one count where they all involved 
the alleged misconduct of defendants 
resulting in damage to either parent 
corporation. In which plaintiff was 
stockholder, or to subsidiary. 

U.S.—Craftsman Finance & Mortg. 
Co. V. Brown, supra. 

(4) Fact that there might be dif¬ 

ferent defenses to each act Is not 
sufficient of Itself to necessitate set¬ 
ting up separate causes of action in 
the complaint. j 


U.S.—Broomfield v. Doolittle, supra. 

11. U.S.—Hlrshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 54 P Supp. 
688 . 

Cohen v. Beneficial Indus. Loan 
Corp., D.C.Del., 12 F.R.D. 338 

If action is a derivative or stock¬ 
holder’s action, plaintiff should so 
plead in complaint. 

U.S—^Dellefield v. Blockdel Realty 
Co, D.C.N.Y., 1 F.R.D. 42. 

Complaints held sufficient to state 
claim 

U.S.—Fogelson v. American Woolen 
Co., CA.N.Y., 170 P.2d 660—Kohler 
V. McClellan, C.C.ALa., 156 P.2d 
908, certiorari denied Kohler v. 
Humphrey, 67 S.Ct. 203, 329 U.S. 
781, 91 LEd. 670—Goldstein v. 

Groesbeck, C.C.A.N.Y., 142 F.2d 422, 
154 A.L.R. 1285, certiorari denied 
66 S.Ct. 36, 323 U.S. 737, 89 L.Ed. 
690. 

Hall V. American Cone & Pretzel 
Co., D.C.Pa., 71 P.Supp. 266— 
Craftsman Finance & Mortg. Co. v. 
Brown, D.C.N.Y., 64 P.Supp. 168— 
Cohen v. Industrial Finance Corp., 
D.C.N.Y., 44 P.Supp. 491. 

Bimbaum v. Birrell, D.C.N.Y., 9 
P.R.D. 72. 

D.C.—^Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., C.A.D.C., 173 P.2d 416. 

Complaints held insufficient to state 
claim 

(1) Complaint alleging a violation 
of the Securities Exchange Act and 
rules promulgated thereunder, and 
alleging that sale by defendant cor¬ 
porate officer of his stock constituted 
a tort on the minority of stockhold¬ 
ers of the corporation, and not that 
it was a fraud on the purchaser of 
the stock, failed to state a claim on 
which relief could be granted. 

U.S.—Birnbaum v, Newport Steel 
Corp., D.C.N.Y., 98 P.Supp, 606, af¬ 
firmed, C.A., 193 P.2d 461, certio¬ 
rari denied 72 S.Ct. 1051, 343 U.S. 
956, 96 L.Ed. 1356. 
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legations is required in stockholders’ derivative ac- scribed by Rule 23 of the Federal Rules of Civil 
tions than in other actions.12 The complaint in such Procedure.^^ Under Rule 23 (b) in an action 
actions must also meet the requirements of appli- brought to enforce a secondary right on the part of 
cable substantive law.^^ one or more shareholders in an association, incor¬ 

porated or unincorporated, because the association 
These prerequisites are in addition to, although refuses to enforce rights which may properly be 
consistent with, the prerequisite that the complaint asserted by it, the complaint must be verified by 
meet the requirements of an adjectival nature pre- oath^s and must aver: (1) That plaintiff was a 


(2) Complaint attacking validity 
of corporation’s sale of all assets. 
U.S.—Massaro v. Fisk Rubber Cor¬ 
poration, D.C.Mass., 36 F.Supp. 382. 

(3) Complaint in action by minori¬ 
ty stockholders for dissolution of 
corporation or redemption of stock. 
U.S.—Wall & Beaver St. Corp. v. 

Munson Line, D C.Md., 68 F.Supp. 

101 . 

(4) Other complaints. 

U.S.—Tucker v. National Linen Serv¬ 
ice Corp., C.A Ga., 200 F.2d 858, cer¬ 
tiorari denied 74 S.Ct. 28, 346 U.S. 
817, 98 L.Ed. 343. 

Brensinger v. Margaret Ann Su¬ 
per Markets, C.A.Fla., 192 F.2d 
458. 

Citrin v. Greater N. T. Indus¬ 
tries, D.C.N.Y., 79 F.Supp. 692. 

Cohen v. Beneficial Indus. Loan 
Corp., D.C.DeL, 12 F.R.D. 338. 

Percentage of stockholders support- 
Ing claim considered 
Where only a very small percent¬ 
age of stockholders support a claim 
and a large percentage Intervene on 
behalf of defendants, it Is incumbent 
on plaintiff to state in his complaint 
the clearest and most convincing 
facts in support of his case. 

U.S.—Isaac v. Milton Mfg. Co., D.C. 
Pa., 33 F.Supp. 732, 

Former Sanity Bnles 

(1) A bill in a derivative suit to 
redress wrong done to corporation 
was generally required to show com¬ 
pliance with Equity Rule governing 
such suit. 

U.S.—^Wineburgh v. Hobson, C.C.A. 
Tex., 70 P.2d 611. 

NY PA NJ Utilities Co. v. Pub¬ 
lic Service Commission of New 
York, D.C.N.Y., 23 F.Supp. 313— 
Willcox v. Harriman Securities 
Corporation, D.C.N.Y., 10 F.Supp. 
532. 

(2) In suit in equity brought by 
bank depositors in behalf of all de¬ 
positors, requirements of Equity 
Rule relative to suits by stockhold¬ 
ers were not applicable. 

U.S.—Michelsen v. Penney, D.C.N.Y., 
10 F.Supp. 687. 

(3) Where the action was against 
the corporation alone, and cause al¬ 
leged was not founded on rights 
which could properly be asserted by 
the corporation, compliance with the 
former Equity Rule relating to 
stockholders’ bills was unnecessary. | 


U S.—Booth V. Greer Inv. Co, D.C 
Okl., 52 F.2d 857, affirmed Greer 
Inv. Co. V. Booth, C.C.A., 62 P.2d 
321, appeal dismissed in part 62 F. 
2d 1072. 

Wood V. York Rys. Co., D.C.Pa., 
3 F.Supp. 665. 

Adler v. Campeche Laguna Cor¬ 
poration, D.C.DeL, 257 F. 789. 

(4) Former Equity Rule 94, requir¬ 
ing certain allegations in a suit by 
a shareholder to enforce rights which 
the corporation itself might properly 
assert, had no technical force in cas¬ 
es removed from the state courts; 
and the question was whether the 
state court had jurisdiction, and 
whether the federal court had the 
same jurisdiction, in succession 
thereto. 

U.S.—Evans v. Union Pac. Ry. Co., 
CC.Colo, 68 F. 497. 

(5) In a number of cases the alle¬ 
gations of a bill in a stockholder’s 
derivative suit were held to state 
facts sufficient to constitute a cause 
of action. 

U.S.—Overfield v. Pennroad Corp., C. 
CA.., 113 P.2d 6. 

McQulllen v. National Cash Reg¬ 
ister Co., D.C.Md., 22 F.Supp. 867. 

12. U.S.—Subin v. Goldsmith, C.A. 
N.Y., 224 F.2d 753, certiorari denied 
76 S.Ct. 136, two cases, 350 U.S. 
883, 100 L.Ed. 779 

Fartionlar allegataof fraud 

In a stockhold' derivative ac¬ 
tion, as in other ac-ions, general al¬ 
legations of fraud are insufficient 
and enough facts must be set out to 
apprise defendant as to what fraud¬ 
ulent acts are charged. 

U.S.—Hlrshom v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 54 F.Supp. 588. 

13. U.S.—^Pomerantz v. Clark, D.C. 
Mass., 101 F.Supp. 341. 

Ziaw of state 

In a derivative action by a policy¬ 
holder against directors of mutual 
life insurance company in federal 
district court in Massachusetts, com¬ 
plaint must meet the requirements of 
substantive law of Massachusetts. 
U.S.—Pomerantz v. Clark, supra. 

14. U.S.—Johnson v. Brandon Corp., 
C.A.S.C., 183 P.2<1 444. 

Pomerantz v. Clark, D.C.Mass., 
101 F.Supp. 341—Abraham v. Par¬ 
kins. D.C.Pa., 36 F.Supp. 238. 

D.C.—Mayflower Hotel Stockholders 
Protective Committee v. Mayflow- 
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[ er Hotel Corp., D.C., 73 F Supp. 721, 
reversed on other grounds 173 F. 
2d 416, 84 U.S.App.D.C. 275. 

In absence of motion to dismiss for 
failure to state a cause of action, 
although complaint in stockholder’s 
derivative action did not show com¬ 
pliance with California statute or 
Rule 23 setting up conditions for 
stockholder’s suit, court did not con¬ 
sider whether complaint stated cause 
of action. 

U.S.—^Kenny v. Alaska Airlines, D C. 
Cal., 132 F.Supp. 838. 

History of Bnle 23 (b> 

(1) Rule 23 (b) is m effect a con¬ 
tinuation of Equity Rule 27. 

U.S.—Galdi v. Jones, C.C.A.Conn., 141 
F.2d 984. 

Lissauer v. Bertles, D.C.N.Y., 37 
F.Supp. 881. 

(2) The latter was evolved from a 
decision of the supreme court. 

U.S.—Lissauer v. Bertles, supra. 

15. U.S.—Johnson v. Brandon Corp., 
C.A.S.C., 183 F.2d 444. 

McPhail V. Gun Products, D.C. 
Mass, 11 F.R.D. 299. 

Sufficient verification 
U.S.—Craftsman Finance & Mortg. 
Co. V. Brown, D.C.N.Y., 64 F.Supp. 
168. 

Purpose of Bole 23 <b) 

The purpose of enacting Rule 23 
(b) was not to raise a question of 
jurisdiction but of the authority of 
plaintiff to maintain an action. 

U.S.—^Piccard v. Sperry Corp., D.C. 
N.Y., 36 F.Supp. 1006, afllrmed, C. 
C.A., 120 F.2d 328. 

What actions within purview of BtUe 

(1) Rule 23 (b), and more specifi¬ 
cally that portion of it requiring ver¬ 
ification, is inapplicable where the 
action is not brought to enforce a 
secondary right, but is brought to 
enforce a primary, individual right. 
U.S.—Shield v. McCutcheon, D.C. 

Alaska, 14 F.R.D. 41—^French v. 
French Paper Co., D.C.Mich., 1 F. 
R.D. 531. 

(2) An action for the appointment 
of a receiver to liquidate the corpo¬ 
ration and recover damages for 
breach of fiduciary obligations has 
been held to be a stockholders* ac¬ 
tion within the purview of Rule 23 
(b). 

U.S.—Galdi V. Jones, C.CA.Conn., 141 
P.2d 984. 
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shareholder at the time of the transaction of which The complaint must also set forth with particularity 
he complains or that his share thereafter devolved the efforts of plaintiff to secure from the managing 
on him by operation of law;^® and (2) that the ac- directors or trustees, and, if necessary, from the 
tion is not a collusive one to confer on a court shareholders, such action as he desires, and the 
of the United States jurisdiction of any action of reasons for his failure to obtain such action or the 
which it would not otherwise have jurisdiction.^*^ reasons for not making such effort.^^ The latter 


(3) However, where remedy 
sought was the control, for conserva¬ 
tion, of the liquidation of company 
and action was brought against com¬ 
pany, the mere fact that a receiver if 
appointed might have to proceed 
against officers or directors was inci¬ 
dental and did not render the action 
a derivative action within the Rule. 
XJ.S.—Davidson v. Bankers Bond & 
Mortgage Guaranty Co. of Ameri¬ 
ca, D.C.Pa., 38 F.Supp. 825. 

16. U.S.—Subin V. Goldsmith, C.A.N. 
T., 224 F.2d 763, certiorari denied 
76 S.Ct. 136, two cases, 350 U.S. 
883. 100 L.Ed. 779—Gallup v. Cald¬ 
well, C.C.A.Del., 120 F.2d 90. 

Bauer v. Servel, Inc., D.C.N.T., 
168 F.Supp. 478—Blau v. Albert, 
D.C.N.Y., 157 F.Supp. 816—Mul¬ 

lins V. De Soto Securities Co., D. 
C.La., 46 F.Supp. 871, affirmed in 
part and reversed In part on other 
grounds, C.C.A., 136 F.2d 55—Gold¬ 
stein V. Groesbeck, D.C.N.Y., 42 F. 
Supp. 419, reversed on other 
grounds. C.C.A., 142 F.2d 422, 154 
A.L.R. 1285, certiorari denied 65 S. 
Ct. 36, 323 U.S. 737, 89 L.Ed. 690— 
Llssauer v. Bertles, D.C.N.Y., 37 F. 
Supp. 881—^Abraham v. Parkins, D. 

C. Pa., 36 F.Supp. 238. 

Milvy V. Adams, D.C.N.Y., 16 F.R. 

D. 106, cause remanded, C.A., 217 
F.2d 647—Bowman v, Alaska Air¬ 
lines, D.C Alaska, 14 P.R.D. 70— 
McPhail V. Gun Products, D.C. 
Mass., 11 F.R.D. 299—Toomey v. 
Wickwire Spencer Steel Co., D.C. 
N.Y., 3 F.R.D. 243—^Robbins v. 
Sperry Corp., D.C.N.Y., 1 F.R.D. 
220 . 

Purpose of Buie is to limit cham¬ 
perty and maintenance. 

U.S.—Bauer v. Servel, Inc., D.C.N.Y., 
168 F.Supp. 478. 

Provision is not procedural only 
U.S.—Bowman v. Alaska Airlines, D. 

C. Alaska, 14 F.R.D. 70. 

Allegations sufficient to meet re^ 

QLUirements of Buie 

(1) Generally. 

U.S.—Sale V. Pittsburgh Steel Co., 

D. C.Pa., 67 F.Supp, 283. 

(2) Allegations showing equitable 
ownership have been held sufficient 
as against a contention that record 
ownership Is essential. 

U.S.—H F G Co. V. Pioneer Pub. Co., 
C.C.A.I11., 162 P.2d 636—Gallup v. 
Caldwell, C.C.A.Del., 120 F.2d 90. 

Pevolution by operation of law not 
shown 

Where shares of stock were not 


part of trust estate when plaintiffs 
became trustees, but stock was sub¬ 
sequently purchased by plaintiffs as 
trustees, the stock did not devolve 
on trustees by ‘‘operation of law ” 
U.S.—^McQuillen v. National Cash 
Register Co., C.C.AMd., 112 F.2d 
877, certiorari denied 61 S.Ct. 140, 
311 U.S. 695, 86 L.Ed. 460, rehear¬ 
ing denied 61 S.Ct. 316, 311 U.S. 
729. 86 L.Ed. 474. 

In absence of any variance between 
federal and state rules ownership 
of stock at time matters complained 
of occurred is essential to mainte¬ 
nance of plaintiff’s suit. 

U.S—^Mullins V. De Soto Securities 
Co., D.C.La., 3 P.R.D. 271. 

Acts prior to acquisition 

(1) In stockholder’s representative 
action against a corporation and an 
officer of defendant corporation, 
plaintiff could not plead wrongful 
acts allegedly committed by defend¬ 
ant officer prior to acquisition by 
plaintiff of plaintiff’s stock, in view 
of Rule referred to in text. 

U.S.—Bowman v. Alaska Airlines, D. 
C.Alaska, 14 F.R.D. 70. 

(2) However, the fact that a 
stockholder purchased stock subse¬ 
quent to the making of an illegal 
agreement will not, if the purchase of 
stock was made in good faith, bar 
the stockholder from suing to pre¬ 
vent any further illegal and threat¬ 
ened transactions under the agree¬ 
ment. 

U.S.—Lissauer v. Bertles, D.C.N.Y., 
37 F.Supp. 881. 

(3) In derivative action by stock¬ 
holder of subsidiary corporation 
against such corporation and parent 
corporation, a complaint showing 
that plaintiff was a stockholder at 
the time the acts complained of 
were committed or threatened sub¬ 
stantially complied with Federal 
Rules, notwithstanding many of the 
allegations were of actions and pro¬ 
ceedings of the parent corporation 
prior to the time plaintiff became a 
stockholder. 

U.S.—Dederick v. North American 
Co., D.C.N.Y., 2 F.R.D. 353. 

TTnder former Equity Buies 

(1) Same requirement was pre¬ 
scribed by former Equity Rules. 

U.S.—City of Quincy v. Steel, Ill., 

7 S.Ct. 620. 120 U.S. 241, 30 L.Ed. 
624. 

(2) It applied whether the chal¬ 
lenged acts of the directors were 
fraudulent or ultra vires. 
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U.S.—^McQuillen v. National Cash 
Register, D.C.Md., 22 F.Supp. 867. 

(3) Rule applied even where no 
possibility of collusion to resort to 
the federal jurisdiction was present, 
as where the case was removed from 
the state court, unless the removal 
from the state court was on the 
ground that a federal question was 
involved. 

U.S.—^Jacobson v. General Motors 
Corp., D.C.N.Y., 22 F.Supp. 265. 

17. U.S.—Subin v. Goldsmith, C.A. 
N.Y., *224 F.2d 763, certiorari de¬ 
nied 76 S.Ct. 136, two cases, 350 
U.S. 883, 100 L.Ed. 779. 

McPhail V. Gun Products, D.C. 
Mass., 11 F.R.D. 299—Toomey v. 
Wickwire Spencer Steel Co., D.C. 
N.Y., 3 F.RD. 243. 

Allegation that suit is brought in 
good faith is not the equivalent of 
the allegation required by rule such 
as that referred to in text. 

US.—City of Quincy v. Steel, Ill., 
7 S.Ct. 620, 120 U.S. 241, 30 L.Ed. 
624. 

Allegation unnecessary 
As against a contention that the 
complaint in a derivative suit was 
fatally defective because of the ab¬ 
sence of allegation and oath that the 
action was not a collusive one to 
confer federal jurisdiction it has 
been stated: “We think this is un¬ 
necessary where, as here, the causes 
of action alleged do not establish 
the existence of collusion.” 

U.S.—Kohler v. McClellan, C.C.A.La., 
156 P.2d 908, 909, certiorari denied 
67 S.Ct. 203, 329 U.S. 781, 91 L.Ed. 
670. 

TTnder former Equity Buies, Rule 
27, a like averment was required. 
U.S.—Laughner v. Schell, C.C.A.Pa., 
260 F. 396. 

25 C.J. p 770 note 90. 

18. U.S.—Smith v. Sperling, Cal., 
77 set. 1112, 364 U.S. 91, 1 L.Ed. 
2d 1205, dissenting opinion 77 S.Ct. 
1119, 364 U.S. 91, 1 L.Ed.2d 1205. 

In re Western Tool & Manufac¬ 
turing Co., C.C.A.Ohio, 142 F.2d 
404, reversed on other grounds 65 
S.Ct. 613, 324 U.S. 100, 89 L.Ed. 
776—Wachsman v. Tobacco Prod¬ 
ucts Corp. of New Jersey, C.C.A.N. 
J., 129 F.2d 816—Coyle v. Skirvin, 
C.C.A.Okl., 124 F.2d 934, certiorari 
denied 62 S.Ct. 1044, 316 U.S. 673, 
86 L.Ed. 1748. 

Gunn v. Voss, D.C.Wyo., 154 F. 
Supp. 345—Citrin v. Greater N. Y. 
Industries, D.C.N.Y., 79 F.Supp. 692 
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requirement owes its origin to equitable considera¬ 
tions and should be construed accordingly.^9 Each 
case involving the Rule should be considered on its 
own peculiar facts.20 

Whether a demand on the corporate authorities is 
excused is a question for the court, in passing on 
which the court should consider the whole complaint 
and not merely the paragraph in the complaint in 
which the pleader summarizes his reasons for not 
demanding action by the directors or stockholders.^^ 
As a general rule allegations showing that demand 
for the desired action would be futile, useless, or 
unavailing by reason of the fact that the directors or 


shareholders are antagonistic, adversely interested 
or involved in the transaction attacked are suffi- 
cient.22 

On the other hand, the requirements of Rule 23 
(b) may not operate to override the direct mandate 
of other statutes.23 So, a complaint in an action 
under a federal statute providing for the recovery 
for the benefit of the corporation of so-called ^‘short- 
swing” profits realized by an “insider” on dealing in 
its stock and permitting suit “by the owner of any 
security” without qualification will not be held de¬ 
fective for failure to comply with the requirements 
of Rule 23 (b) (1), referred to above.24 


—Liken v. Shaffer, D.C.Iowa, 64 F. 
Supp. 432—^Abraham v. Parkins, D. 
C Pa., 36 F.Supp. 238—Isaac v. 
Milton Mfg. Co.. D.C.Pa., 33 F. 
Supp. 732. 

Bowman v. Alaska Airlines, D.C. 
Alaska, 14 F.R.D. 70—Hudson v. 
Davies, Richberg-, Tydings, Beebe 
& Landa, D.C.N.T., 13 F.R.D. 130 
—^McPhail V. Gun Products, D.C. 
Mass., 11 F.R.D. 299—^Bruce & Co. 
V. Bothwell, D.C.N.T., 9 F.R.D. 183 
—Toomey v. Wickwire Spencer 
Steel Co., D.C.N.T., 3 F.R.D. 243. 
D.C.—^Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., D.C., 73 F.Supp. 721, 
reversed on other grounds 173 F.2d 
416, 84 U.S.APP.D.C. 275. 

SettiiLg forth reasons in brief and 
motion papers does not constitute 
compliance with Rule. 

U.S.—^Hausman v. Bailey, D.C.N.T., 
22 F.R,D. 304. 

Averments of effort to obtain 
through court appointed liq.nldatlng 
receiver the desired action held es¬ 
sential. 

U.S.—^Wachsman v. Tobacco Products 
Corp. of New Jersey, C.C.A.N.J, 
129 F.2d 815—Coyle v. Skirvin, C. i 
C.A.Okl., 124 F.2d 934, certiorari 
denied 62 S.Ct. 1044, 316 U.S. 673, 
86 L.Ed. 1748. 

Necessity of allegation of demand 
on shareholders 

Whether plaintiff in stockholders’ 
derivative action should allege that 
demand to bring such action had 
been made on shareholders, in addi¬ 
tion to directors, is a matter within 
the discretion of the court and such 
allegation will not be required where 
shareholders are so numerous that it 
would be impractical to make such 
request and directors have full con¬ 
trol of the matters Involved. 

Xj.s.—Berg v. Cincinnati, Newport 
& Covington Ry. Co., D.C.Ky., 56 
F.Supp. 842. 

Not necessary to xninntely detail all 
facts on which demand is based 
Courts will not require that minor¬ 
ity stockholders minutely detail all 
facts on which they base their de¬ 


mand for corporate action of direc¬ 
tors and shareholders, but court will 
require minority stockholders to state 
sufficient facts to put the directors 
and other stockholders on notice that 
there is at least a probability of 
truth in the matters complained of. 
U.S.—Isaac v. Milton Mfg. Co., D.C. 

Pa., 33 F.Supp. 732. 

Under a former Nquity Rule 

(1) Sustantially the same require¬ 
ment was imposed by a former Equity 
Rule. 

U.S.—City of Quincy v. Steel, Ill., 7 
S.Ct. 520, 120 U.S. 241, 30 L.Ed. 
624. 

Fleishhacker v. Blum, C.C.A.Cal., 
109 F.2d 543, certiorari denied 61 
set. 23, 311 U.S. 666, 85 L.Ed. 427, 
rehearing denied 61 S.Ct. 130, 311 
U.S. 726, 86 L.Ed. 473. 

Shimer v, Milton Mfg. Co., D.C. 
Pa., 10 F.Supp. 943. 

(2) The rule was required to be 
applied in a practical common sense 
manner. 

XJ.S.—^McQuillen v. National Cash 
Register Co., D.C.Md., 22 F.Supp. 
867. 

(3) Complaint, alleging demand on 
board of directors to bring action and 
their refusal to bring it, was sufll- 
cient under former Equity Rule. 

U.S.—Fleishhacker v. Blum, C.C.A. 

Cal., 109 F.2d 643, certiorari de¬ 
nied 61 S.Ct. 23, 311 U.S. 666, 86 
L.Ed. 427, rehearing denied 61 S.Ct. 
130, 811 U.S. 726, 85 L.Ed. 473. 

19. U.S,—Cohen v. Industrial Fi¬ 
nance Corp., D.C.N,T., 44 F.Supp. 
491. 

20. U.S.—Cohen v. Industrial Fi¬ 
nance Corp., supra. 

21. U.S.—Cohen v. Industrial Fi¬ 
nance Corp., supra. 

22. U.S.—Smith v. Sperling. Cal., 77 
S.Ct. 1112, 864 U.S. 91, 1 L.Ed.2d 
1206, dissenting opinion 77 S.Ct. 
1119, 364 U.S. 91, 1 L.Bd.2d 1206. 

Cathedral Estates v. Taft Realty 
Corp., C.A.Conn., 228 F.2d 85— 
Subin V. Goldsmith, C.A.N.Y., 224 
F.2d 753, certiorari denied 76 S.Ct. 
136, two cases, 360 U.S. 883, 100 
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L.Ed. 779—Galdi v. Jones, C.C.A. 
Conn., 141 F.2d 984. 

Gottesman v. General Motors 
Corp., D.C.N.T., 171 F Supp. 661 
—Craftsman Finance & Mortgage 
Co. V. Brown, D.C.N.T., 64 F.Supp. 
168. 

Eads V. Garcia & Diaz, Inc., D.C. 
N.T., 17 F.R.D. 317—^Dederick v. 
North American Co., D.C.N.Y., 2 F. 
R.D. 353. 

Bare allegation of futility of de¬ 
mand on the directors of the corpora¬ 
tion to bring an action to right the 
alleged wrongs is not sufficient to 
comply with the Rule, without alle¬ 
gations of fact showing how and 
why the demand would be futile. 

XJ.S.—Citrin v. Greater N. Y. Indus¬ 
tries, D.CN.Y., 79 F.Supp. 692. 

Hudson V. Davies, Richberg, Tyd¬ 
ings, Beebe & Landa, D.C.NY., 13 
F.R.D. 130. 

Insufficient allegations 

(1) Allegation that plaintiff had 
not demanded that directors bring 
action for the relief sought for the 
reason that demand would be use¬ 
less, in that directors involved in al¬ 
leged wrongdoing still controlled 
board, was insufficient to show that 
plaintiff had exhausted all reason¬ 
able means within the corporation 
to obtain desired action by directors 
or by stockholders as required by 
Rule. 

XJ.S.—Varanelli v. Wood, D.C.N.T., 9 
F.R.D. 61. 

(2) Other allegations. 

XJ.S.—Shimer v. Milton Mfg. Co., D. 

C.Pa., 10 F.Supp. 943. 
under former Equity Buies 
Rule stated in the text also applied 
under the former Equity Rules. 

XJ.S.—^McQuillen v. National Cash 
Register Co., D.C.Md., 22 F.Supp. 
867. 

23. U.S.—^Blau V. Mission Corp., C. 
A.2, 212 F.2d 77, certiorari denied 
74 S.Ct. 872, 347 U.S. 1016, 98 L.Ed. 
1138. 

24. U.S.—^Dottenheim v. Murchison, 
C.A.Tex., 227 F.2d 737, certiorari 
denied 76 S.Ct. 712, 361 U.S. 919, 
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Class actions generally. In class actions in the 
federal courts the facts essential to jurisdiction must 
be alleged in the complaint.^S It is not necessary, to 
plaintiff’s right to maintain a class action, that the 
members of the class be named in the complaint or 
that the complaint reveal any nomination or appoint¬ 
ment, by the class, of plaintiff who institutes such 
action.26 The complaint must contain allegations 
showing that the court’s recognition of plaintiff 
in a representative capacity will assure adequate 
representation of all within the class on whose be¬ 
half the action is brought27 If the complaint es¬ 
tablishes there is a class of persons having similar 
claims against defendant and that the suit is for an 
object common to all of them, and that plaintiff has 
an interest in the controversy in common with those 


for whom he sues, such plaintiff has a right to main¬ 
tain the action, if the complaint also reveals that 
such representation by plaintiff instituting the ac¬ 
tion adequately and fairly represents all members 
of the class.28 Where suit is against a defendant 
as representative of a class, the complaint must 
likewise adequately describe him as being represen¬ 
tative of the class over whom jurisdiction is to be 
asserted.29 

§ 299. Tax Actions 

The complaint in actions involving taxes must comply 
with the provisions of the Federal Rules of Civil Proce¬ 
dure, such as the requirement that the complaint contain 
a short and plain statement of the claim showing that 
the pleader is entitled to relief, and the complaint should 
plead facts, but need not plead evidence. 


100 L.Ed. 1451—Blau v. Mission 
Corp., C.A.2, 212 P.2d 77, certiorari 
denied 74 S.Ct. 872, 347 U.S. 1016, 
98 L.Ed. 1138. 

25. U S.—Cross v. Oneida Paper 
Products Co., D.C.IT.J., 117 P.Supp. 
919. 

Averments of amount in dispute In 
class actions see supra § 275. 
AlLegratioa of diversity of citizen- 
sliip 

Class action by members of union 
agrainst another union and Its offi¬ 
cers could not be maintained in dis¬ 
trict court under provision of Taft- 
Hartley Act in absence of allega¬ 
tion of diversity of citizenship of 
defendant union and its officers. 

U.S.—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Mach. Operators of 
U. S. and Canada, D.C.Cal., 84 P. 
Supp. 669, affirmed, C.A., 182 P.2d 
158, rehearing denied 183 P.2d 685, 
certiorari denied 71 S.Ct. 64, 340 
U.S. 827, 95 L.Ed. 608, rehearing 
denied 71 S.Ct. 194, 340 U.S. 885. 95 
L.Ed. 643. 

Allegation not nHUifled by other al¬ 
legations 

In action by officials of internation¬ 
al union under state trade-mark act 
for alleged infringement of union’s 
trade-mark, specific detailed allega¬ 
tion that suit was a class action, so 
that federal district court would 
have jurisdiction if there was diver¬ 
sity of citizenship and Jurisdiction¬ 
al amount involved, was not nulli¬ 
fied by mere reference in complaint 
to section of trade-mark act giving 
right to sue in name of association 
or its duly authorized officers, par¬ 
ticularly where such reference was 
immediately followed by reference 
to state practice rule referring to 
class actions. 

U.S.—Cross V. Oneida Paper Prod¬ 
ucts Co., D.C.N.J., 117 P.Supp. 919. 
Action, not a proper class action 
In state penitentiary inmates’ ac¬ 


tion against state public safety de¬ 
partment officers under federal Civil 
Rights Act for violations of plain¬ 
tiffs’ rights under 8th and 14th 
amendments to federal Constitution, 
complaint stated no causes of ac¬ 
tion except as to allegation of serious 
bodily harm inflicted on one of plain¬ 
tiffs by defendants, so that action 
was not proper class action and 
plaintiffs could not recover on be¬ 
half of other such inmates. 

U.S.—Siegel v. Ragen, D.C.Ill., 88 P. 
Supp. 996, affirmed, C.A., 180 P.2d 
785, certiorari denied 70 S.Ct. 1015, 
339 U.S. 990, 94 L.Ed. 1391, rehear¬ 
ing denied 71 S.Ct 12, 340 U.S. 847, 
95 L.Ed. 621. 

26. U.S.—Templeton v. Atchison, T. 
& S. P. Ry. Co., D.C.MO., 7 P.R.D. 
116. 

Distinction between cla43s action and 
representative action nnder Pair 
Dabor Standards Act 

(1) There is a distinction between 
a true class action contemplated by 
Rule 23 of the Federal Rules of Civil 
Procedure and an action brought in 
behalf of other employees similarly 
Situated under the Fair Labor Stand¬ 
ards Act, and the latter action will 
proceed only on behalf of plaintiffs 
named in the original complaint, un¬ 
less the original plaintiffs within a 
reasonable time name the other em¬ 
ployees for whom they assume to act, 
or other employees Intervene or des¬ 
ignate an agent or representative to 
maintain the action for them, 

U.S.—Calabrese v. Chiumento, D.C., 3 
P.R.D. 436. 

(2) Nevertheless, a complaint al¬ 
leging that “Plaintiffs bring this 
action as the agents and representa¬ 
tives of certain employees of the de¬ 
fendant, and for and in behalf of all 
employees of defendant similarly sit¬ 
uated,” and reciting nature of work 
performed and specific instances of 
uncompensated services, is sufficient 
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to authorize maintenance of action 
under the Pair Labor Standards Act. 
U.S.—McNichols V. Lennox Furnace 
Co., D.C.N.T., 7 P.R.D. 40. 

Under former Dqulty Rule 
Where a suit was brought in a 
federal court, not only in behalf of 
complainants, but also in the inter¬ 
est of others, under former Equity 
Rule 26, it was held that the names 
and residences of such others should 
be alleged In the bill. 

U.S.—^Whitaker v. Whitaker Iron Co , 
D.C.W.Va., 238 P. 980, affirmed 249 
P. 631, 161 C.C.A. 467, certiorari 
denied 39 S.Ct 8, 248 U.S. 664, 63 
L.Ed. 423. 

27. U.S.—Oppenheimer v. P. J. 
Young & Co., D.C.N.T., 3 P.R.D, 
220 . 

Complaint containing ambiguous 
allegations with respect to persons m 
whose behalf plaintiffs are undertak¬ 
ing to sue was insufficient to assure 
the “adequate representation” of all 
within the class as required by Fed¬ 
eral Rule pertaining to class actions. 
U.S.—Oppenheimer v. P. J. Young & 
Co., supra. 

28. U.S.—Templeton v. Atchison. T. 
& S. P. Ry. Co., D.C.MO., 7 P.RD. 
116. 

Allegation of suit on behalf of mem¬ 
bers of local union as surplusage 
In suit by president of national 
union individually and as a repre¬ 
sentative of members of local and na¬ 
tional unions against representatives 
of local union of a different national 
union, allegation that president sued 
on behalf of members of all local un¬ 
ions was mere surplusage, since the 
class composed of members of the 
national union Included all members 
of locals. 

U.S.—Fitzgerald v. Abramson, D.C.N. 
Y., 89 P.Supp. 604. 

29. U.S.—Durkin v. Rieve, D.C.Pa., 
10 P.R.D. 71. 
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The complaint in actions involving taxes must 
-comply with the provisions of the Federal Rules of 
■Civil Procedure, 28 U.S.C.A.,30 such as the require¬ 
ment of Rule 8 (a) that the complaint contain a 
short and plain statement of the claim showing that 
the pleader is entitled to relief.31 As in other ac¬ 
tions, the complaint should plead facts, and not mere 
legal conclusions,^^ but need not plead evidence.^^ 
Under the Federal Rules, the complaint in such an 
action will be given a broad and liberal interpreta- 
tion.34 


§ 300. Trusts, Actions Involving 

The complaint In actions Involving trusts must con¬ 
tain a short and plain statement of the cialm showing 
the pleader is entitled to relief, and aver a demand for 
Judgment for the relief to which the plaintiff deems him¬ 
self entitled. 

The complaint in actions involving trusts must, in 
compliance with Rule 8 (a), contain a short and 
plain statement of the claim showing the pleader is 
entitled to relief,35 and aver a demand for judgment 
for the relief to which plaintiff deems himself en- 


^0. Bnle as to pleadlugf fraud of 
doubtful application in suit to 
collect deficiency 

*‘We should doubt that this Rule 
Trequiring particularity in pleading 
fraud] has any application to a com¬ 
plaint in a suit to collect assessed 
tax deficiencies and fraud penalties, 
of which the taxpayer has adminis¬ 
tratively been given due notice of de¬ 
termination, assessment and demand 
for payment.” 

U.S.—Payne v. U. S.. C.A.Mo., 247 

F.2d 481, 485, certiorari denied 78 

S. Ct. 367, 355 U.S. 923, 2 L.Ed. 354. 

31. U.S.—^Application of Carroll, D. 

C.N.T., 149 F.Supp. 634, affirmed. 

C.A., 246 F.2d 762, certiorari de¬ 
nied Carroll v. U. S., 78 S.Ct. 85, 

355 U.S. 857, 2 L..Ed.2d 64. 

Application for ex parte order di- 

recting respondent to obey summons 
of Internal revenue service with re¬ 
spect to income tax records is treat¬ 
ed as a complaint and under the Fed¬ 
eral Rule it is necessary for the com¬ 
plaint to contain a short and plain 
statement of the claim showing that 
the pleader is entitled to relief. 

U.S.—^Application of Carroll, D.C.N. 

T. , 149 F.Supp. 634, affirmed, CA.. 

546 F.2d 762, certiorari denied Car- 

roll V. U. S., 78 S.Ct. 85, 355 U.S. 

857, 2 L..Ed.2d 64. 

Prior to the adoption of the Peder- 
-al Rules of Civil Procedure it was 
held that statutory review by state 
supreme court of assessment by state 
board of equalization was “adminis¬ 
trative," so that bill for equitable 
relief in federal court was insuffi¬ 
cient where it showed that taxpay¬ 
er had not availed itself of right of 
review by supreme court. 

U.S.—Kansas City Southern Ry. Co. 

V. Cornish, C.C.A.Okl., 65 F.2d 671. 

32. In petition to restrain collection 
of income tax deficiencies, statement 
that assessment was illegal was mere 
conclusion, in absence of disclosure 
of facts on which assessment was 
based or in what way and why rul¬ 
ing of commissioner was erroneous. 
U.S.—Dyer v. Gallagher, C.A.Ohlo. 203 

F.2d 477. 

33. Complaint to recover overpay¬ 
ment of tax was not rendered bad by 
jfailure to plead evidence. 


U.S.—Wolinsky v. Hoffman, D.C.N. 
T., 119 F.Supp. 286. 

34. Action to recover taxes paid 
Under Federal Rules, the court was 
bound to give a broad and liberal 
interpretation to complaint in tax¬ 
payer’s action to recover taxes paid, 
and a demand for refund without 
more was sufficient. 

U.S —^National Commercial Title & 
Mortgage Guaranty Co. v. Duffy, 
D.C.N.J., 42 F.Supp. 844, reversed 
on other grounds 132 F.2d 86, 146 
A.L.R. 448. 

36. U.S—Sherwin v. Oil City Nat. 
Bank, D.C.Pa., 18 F.R.D. 188, af¬ 
firmed, C.A., 229 F.2d 835. 

Claim not stated 

(1) In action to recover damages 
for alleged breach of alleged ex¬ 
press trust, complaint failed to state 
a claim on which relief could be 
granted. 

U.S.—Sherwin v. Oil City Nat. Bank, 
supra. 

(2) Allegation that trustee admit¬ 
ted that he had mingled trust funds 
with those of corporate defendant 
was not allegation of an admission 
binding on corporation and could not 
be made basis of a cause of action 
against corporation for restitution of 
trust funds. 

U.S.—Sutton v. Eastern Viavi Co., C. 

C.A.I11., 138 F.2d 959. 

Claim stated 

(1) Complaint alleging that plain¬ 
tiffs were daughters of deceased who 
conveyed realty subject to the re¬ 
served life estate m himself to de¬ 
fendant, a son, on condition that 
defendant would hold realty after 
death of deceased, in trust for de¬ 
fendant and plaintiffs in equal shares, 
that defendant had in his possession 
personal property of deceased for 
which defendant refused to account, 
and seeking to establish plaintiffs’ 
rights in property and to impress 
trust thereon, stated a claim on which 
relief could be granted. 

U.S.—^Andrews v. Heinzman, D.C.Neb., 
8 F.R.D. 48. 

(2) In corporation receiver’s ac¬ 
tion to recover damages for corpo¬ 
ration officer’s misappropriation of 
money paid over to defendant bank, 
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complaint alleging that such officer 
executed two checks and draft on 
corporation’s funds deposited in an¬ 
other bank and delivered them to de¬ 
fendant in payment of his private 
obligation, without corporation’s au¬ 
thority, knowledge, ratification or ap¬ 
proval, and that defendant accepted 
and cashed them when it knew or 
should have known that it was aid¬ 
ing officer to misappropriate corpo¬ 
ration’s funds, stated a cause of ac¬ 
tion. 

U.S.—La Vecchia v. First Nat. Bank 

of Tampa, C.C.A.Fla., 112 F.2d 145. 

(3) A complaint, which alleged 
that one of defendants, as trustee, 
had violated the trust of corporate 
stock by selling all or a part of the 
stock, and which sought, by injunc¬ 
tion, to restrain such defendant from 
selling any of the stock, to have him 
removed as trustee, to have trust 
agreement construed, and to require 
him to render an accounting, stated 
cause of action against defendant 
who was alleged to be a trustee. 

U.S.—Overly v. Overly, D.C.Pa., 4 F. 

R.D. 312. 

Under former Equity Buies 

(1) Under the former Equity Rules 
a bill was required to contain a short 
and simple statement of the ultimate 
facts on which plaintiff asked relief, 
and thereunder in suit against trans¬ 
ferees to impress trust on property 
transferred by corporate taxpayer 
against which a deficiency assess¬ 
ment had been made, it was held that 
the government would be required to 
allege the time of the alleged fraudu¬ 
lent transfers, the nature of the 
property fraudulently transferred, 
the parties who received the proper¬ 
ty, and the location of the property 
at the time of the suit so far as 
known to the government. 

U.S.—^U. S. v. Barber, D.C.Md., 24 F. 

Supp, 229. 

(2) In suit against transferees to 
impress trust on property transfer¬ 
red by corporate taxpayer against 
which a deficiency tax assessment 
had been made, an amended bill 
which alleged fraudulent transfers 
on Information and belief alone, and 
did not specify the time of the trans¬ 
fers or the particular property trans- 
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titled.36 The allegations must be reasonably definite i legal conclusions.®^ 
and certain,®7 and should plead facts and not mere | 

C. ANSWER 


1. In General 


§ 301. In General 

A party must state In short and plain terms his de¬ 
fenses to each claim asserted, and admit or deny the 
averments on which the adverse party relies; but the 
Joinder of various defenses or objections does not con¬ 
stitute a waiver of any of them. 

Under the Federal Rules of Civil Procedure, 
Rule 7 (a), 28 U.S.C.A., providing that "there shall 
be a complaint and an answer,” the pleadings are 
not closed until at least an answer has been filed.®® 
A well recognized objective of the answer is the 


shaping of issues to be tried,the purpose of an 
answer is to formulate issues by means of defenses 
addressed to the allegations of the complaint,and 
notice of defenses must be given with sufficient par¬ 
ticularity to inform plaintiff of what he must be 
prepared to meet.'^® 

Under the Federal Rules of Civil Procedure, 
Rule 12, 28 U.S.C.A., in a civil action a defendant 
has the right to assert all his defenses.^® The 
avowed purpose of the Rule, which prescribes when 


ferred was too Indefinite, uncertain, 
and general to state a cause of ac¬ 
tion against the transferees. 

XJ.S.—TJ. S. V. Barber, supra. 

36. U.S.—Sherwin v. Oil City Nat. 
Bank, D.C.Pa., 18 F.R.D. 188, af¬ 
firmed, C.A., 229 F.2d 835. 

37. XJ.S.—Yoder v. Bollinger, D.C. 
Pa., 4 F.R.D. 141. 

SufQLclency of allegations 
Complaint alleging that stockhold¬ 
er, since deceased, conveyed corpo¬ 
rate stock to his son as confidential 
agent who agreed to hold stock for 
benefit of stockholder as beneficial 
owner and of his estate and heirs, 
was sufficiently specific In the mat¬ 
ter of alleged transfer, but was de¬ 
fective in not stating whether al¬ 
leged declaration and agreement was 
written, oral, or both. 

XJ.S.—Yoder v. Bollinger, supra. 

38. Allegation a mere conclusion 

Allegation that proceeds of certain 
checks payable to trustee were paid 
into treasury of defendant corpora¬ 
tion, and that thereby the corpora¬ 
tion charged itself as a trustee de son 
tort, was a mere “conclusion of law” 
and could not be used as basis for 
cause of action against corporation 
for restitution of trust funds al¬ 
legedly misapplied by trustee. 

XJ.S.—Sutton V. Eastern Viavi Co., C. 
C.A.I11., 138 F.2d 959. 

39. XJ.S.—Creedon v. Bowman, D.C. 
Pa., 76 F.Supp. 265 . 

The response to motion even if la¬ 
beled “answer,“ is not an answer 
within meaning of rule. 

XJ.S.—^Bigelow V. RKO Radio Pic¬ 
tures, D.C.I11., 16 P.R,D. 16. 

Where defendant wadved defectlTe 
service by making appearance, he 
would be directed to accept service 
of amended complaint and make an¬ 
swer thereto. 

XJ.S.—^P. Beiersdorf & Co. v. Duke 


Laboratories, D.C.N.Y., 10 F.R.D. 
282. 

BeoLolrlng answer before hearing as 
to summary judgment 
Where on Feb. 16, 1940, court al¬ 
lowed defendant an additional ten 
days within which to plead to second 
amended complaint entered Feb. 6, 
1940, and on Feb. 26, defendant filed 
motion for summary judgment, plain¬ 
tiffs’ motion for an order directing 
defendant to file its answer before 
hearing on defendant’s motion was 
granted to expedite disposition of 
the cause, in view of plaintiffs’ con¬ 
tention that defenses of lapse of 
time and of illegality, which were the 
sole grounds of defendant’s motion, 
could be invoked only by answer. 

XJ.S.—^Hooven, Owens, Rentschler Co. 
V. Royal Indemnity Co., D.C. Ohio, 1 
F.R.D. 526. 

Failure to answer as preventing mo¬ 
tion 

Defendant, being technically in de¬ 
fault for failure to file answer, could 
not press motion to dissolve prelim¬ 
inary injunction. 

U.S.—I. C. C. V. Smith, D.C.Pa., 82 
F.Supp. 39. 

40. XJ.S.—Trantham v. Canal Ins. 
Co., D.C.Tenn., 117 F.Supp. 241, 
affirmed, C,A., 220 F.2d 752. 

Sanction of court 

Statutory equitable plea was not 
bad because filed without previous 
sanction of court. 

XJ.S.—^American Cyanamid Co. v, Wil¬ 
son & Toomer Fertilizer Co., C.C.A. 
Fla., 62 F.2d 1018, certiorari denied 
53 S.Ct 696, 289 U.S. 736, 77 L.Bd. 
1483. 

41. U.S.—Lopez V. U. S. Fidelity & 
Guaranty Co., D.C.Alaska, 18 F.R.D. 
69. 

Special pleading of failure to return 
goods 

In action by buyers to recover 
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down payment made on contracts 
for purchase of goods, the seller was 
not required specially to plead fail¬ 
ure of buyers to return goods ship¬ 
ped under the contract, such return 
being a necessary part of plaintiff’s 
case to enforce rescission. 

XJ.S.—^Morris v. Prefabrication Engi¬ 
neering Co., C.C.A.Fla., 160 F.2d 
779. 

42. U.S.—Zielinski v. Philadelphia 
Piers, Inc., D.C.Pa., 139 F.Supp. 
408. 

Budd Co. V. XJ. S., D.C.Pa., 19 F. 
R.D. 346. 

Blbel action 

XJ.S.—Folsom V, Dell Publishing Co., 
D.C.N.y., 131 F.Supp. 464—Sweeney 
V. Buffalo Courier Express, D C.N. 
Y., 35 F.Supp. 446. 

Moriarty v. Curran, D.CN.Y., 18 
F.R.D. 461. 

Evidence or details not required 
Although defendant need not set 
forth any evidence or expose its de¬ 
fense in detail, an answer does re¬ 
quire a statement of such definite 
material that plaintiffs will be in¬ 
formed of the defense they must be 
prepared to meet. 

XJ.S.—Winslow V. National Elec. 
Products Corp., D.C.Pa., 5 F.R.D. 
126. 

Sentences or paragraphs as defenses 
or counterclaims 

Where defendant’s answer was sub¬ 
ject to construction that defendant 
did not intend to set up a counter¬ 
claim, but to rely on his “Defenses” 
qua defenses, defendant would be 
ordered to enlighten the plaintiff by 
reframing its answer to disclose 
clearly that certain sentences or 
paragraphs constituted defenses or 
counterclaims respectively. 

XJ.S.—^Phoenix-Apollo Steel Co. v. At¬ 
las Tack Corp., D.QMass., 9 F.R. 
D. 454. 

43. U.S.—Village of Walthill, Neb. 



35A C.J.S, 


FEDERAL CIVIL PROCEDURE § 301 


and how defenses and objections are to be presented, 
is to require a defendant to plead all of his available 
defenses at the risk of waiving them.44 Under the 
Federal Rules of Civil Procedure, 28 U.S.C.A., de¬ 
fenses sufficient in law should not be defeated by de¬ 
mands for formal labels the theory of the Rules 
is that the quick presentation of defenses or objec¬ 
tions should be encouraged, and the court looks 


to the substance rather than to the form>7 

Following the practice which, imder Equity Rules, 
Rule 30, formerly prevailed,^^ it is required by Fed¬ 
eral Rules of Civil Procedure, Rule 8 (b), 28 U.S.C. 
A., that a party shall state in short and plain terms 
his defenses to each claim asserted and shall admit 
or deny the averments on which the adverse party 
relies.^^ The purpose of the Rule has been declared 


V. Iowa Elec. Light & Power Co., 

C. A.Neb., 228 F.2d 647. 

Young V. .®tna Life Ins. Co., 

D. C.Pa., 32 P.Supp. 389, affirmed, 
C C A., .®tna Life Ins. Co. v. Young, 
113 P.2d 601. 

-44. U.S.—^Moore v. Dunham, C.A.Okl., 
240 F.2d 198. 

Defense not before court 

A defense which was not set up as 
such in the answer was not before 
the court for determination. 

TJ.S.—Bower v. Casanave, D.C.N.Y., 
44 F.Supp. 601. 

-45. U S.—^Verges v. News Syndicate 
Co.. D.C.N.Y., 11 F.R.D. 687. 

■46. U S.—Johnson & Gould v. Jo¬ 
seph Schlitz Brewing Co., D.C. 
Tenn , 28 F.Supp. 660 
Buckley v. Music Corporation of 
America, D.C.Del., 2 F.R.D. 328— 
Orange Theatre Corporation v. Ray- 
herstz Amusement Corporation, D. 

C. Or., 2 F.R.D. 278. 

-47. U.S.—Buckley v. Music Corpo¬ 
ration of America, D.C Del., 2 F.R. 

D. 328—Orange Theatre Corpora¬ 
tion V. Rayherstz Amusement Cor¬ 
poration, D.C.Or., 2 F.R.D. 278. 

48. U.S.—In re Dato, C.C.A.I11., 99 
F.2d 703. 

21 CJ. p 472 note 82, p 476 note 63 
[a], [b]. 

^Construction of rule 

(1) The portion of the Rule gov- 
.erning the manner in which defend¬ 
ant should set forth his defenses in 
his answer was held to relate merely 
to defenses in bar and not to defenses 
seeking affirmative relief. 

U.S.—In re Dato, C.C.A.I1L, 99 F.2d 
703. 

(2) The Rule specifically required 
that the answer avoid any general 
denial, but specifically admit, deny, 
or explain the facts alleged in the 
bill. 

iXJ.S.—Pox Film Corporation v. Gross, 
D.C.N.Y., 66 P.2d 467—^Hass v. U. 
S., C.C.A.Okl., 17 P.2d 894. 

Gypsy Oil Co. v. Oklahoma Tax 
Commission, D.C.Okl., 6 P.Supp. 6, 
affirmed 64 S.Ct. 772, 292 U.S. 605, 
78 L.Ed. 1467, amended on other 
grounds 64 S.Ct. 779, 292 U.S. 611, 
78 L.Ed. 1471. 

Swan V. Public Utilities Commis¬ 
sion of Kansas, D.C.Kan., 298 F. 114 
—Bay Shore Inv. Co. v. Palmer, D. 
C.Pla., 284 P. 979. 

. 21 C.J. p 479 note 10 [b]. 


(3) Under the Rule, answer deny¬ 
ing knowledge or Information as to 
receiver’s authority to sue, and there¬ 
fore neither admitting nor denying 
allegation, but requiring strict proof, 
put receiver’s authority in issue. 

U.S.—Grant v. A. B. Leach & Co., 

Ohio, 60 S.Ct. 107, 280 U.S. 361, 74 
L.Ed. 470, amended on other 
grounds 60 S.Ct 236, 281 U.S. 689, 
74 L.Ed. 1119. 

(4) Answers held not Improper un¬ 
der prior practice. 

U.S.—JSolmberg v. Carr, C.C.A.N.Y., 
86 F.2d 727—^Uproar Co. v. Nation¬ 
al Broadcasting Co., C.C A Mass., 
81 F.2d 373, certiorari denied 66 
S.Ct 835, 298 U.S. 670, 80 L.Ed. 
1393—Stewart v. Kelly Axe Mfg. 
Co., C.C.A.W.Va., 18 P.2d 667. 

49. U.S.—Chicago Pneumatic Tool 
Co. V. Ziegler, D.C Pa., 40 F.Supp. 
416, amended on other grounds 63 
F.Supp. 146, reversed on other 
grounds, C.C.A., 151 P.2d 784. 

Plea or answer generally: 

In civil actions see Pleading §§ 99- 
166. 

In equity suits see Equity §§ 301- 
360. 

Answer held sufficient 

(1) Generally. 

U.S.—Johnston v. Jones, C.A.Pa., 178 
P.2d 481—Chicago Pneumatic Tool 
Co. V. Ziegler, D.C Pa., 40 P.2d 416, 
amended on other grounds 63 P. 
Supp. 146, reversed on other 
grounds, C.C.A., 151 P.2d 784. 

(2) Paragraphs of an answer not 
substantially denying particular al¬ 
legations of the complaint, but deny¬ 
ing such allegations as pleaded, are 
proper where there is no difficulty in 
determining which allegations are 
admitted and which are denied. 

U.S.—^National Mlllwork Corporation 
V. Preferred Mut. Fire Ins. Co. of 
Chenango County, D.C.N.Y., 28 F. 
Supp. 952. 

(3) Corporate defendant’s answer, 
denying existence of any contract 
binding on it for reason that lease 
sued on by lessor who sought to re¬ 
cover rent was not executed by any 
representative of defendant having 
authority to act, was sufficient to 
raise the issue of lack of authority. 
U.S.—Granite Trust Bldg. Corpora¬ 
tion V. Great Atlantic & Pacific Tea 
Co., D.C.Mass., 36 F.Supp. 77. 

(4) An answer is not insufficient 
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under the Rule though it is perhaps 
confusing because it contains gener¬ 
al and specific denials and at the 
same time asserts additional facts by 
I way of justification or explanation, 

' where it sufficiently puts in issue the 
charges of plaintiff. 

U.S.—Johnston v. Jones, supra. 

(5) In action for overtime com¬ 
pensation under the Fair Labor 
Standards Act, where defendant gen¬ 
erally denied the allegations of fact 
in complaint, such answer complied 
with Federal Rules and definitely 
raised issues of fact, even though 
some of the allegations in answer 
could be described as conclusions of 
law. 

U.S.—^Burke v. Mesta Mach. Co., D.C. 

Pa., 5 F R D. 134. 

(6) Answer in libel action, where¬ 
in defenses of justification, fair com¬ 
ment, qualified privilege, and mitiga¬ 
tion were alleged, was sufficient not¬ 
withstanding failure to plead facts 
and circumstances on which defenses 
were based. 

U.S -r-Moriarty v. Curran, D.C N.Y., 

18 F.R.D. 461. 

Answer held Insofficleut 

(1) An answer either admitting 
averments essential to establishing 
plaintiff’s cause of action or stating 
that they were “neither admitted nor 
denied, but proof thereof is demanded 
if material,” is an insufficient denial 
to raise an issue and put plaintiff to 
proof. 

U.S.—Reed v. Hickey, D.C.Pa., 2 F.R. 

D. 92. 

(2) The general rule that the court 
is not bound to accept statements 
in pleadings which, to the common 
knowledge of all intelligent persons, 
are untrue is applicable under the 
Federal Rules of Civil Procedure, 
Rule 8 (b), 28 U.S.C.A., governing 
forms of denials. 

U.S.—^Nieman v. Soltis, D.C.Pa., 24 F. 

Supp. 1014. 

(3) In action on fidelity bond, al¬ 
legation in answer that plaintiff fail¬ 
ed to state a claim against defendant 
on which relief could be granted was 
too general to acquaint the court 
with claim that action had been pre¬ 
maturely brought because commenced 
before formal proof of claim was 
filed. 

U.S.—^Du Bois Nat. Bank v. Hartford 
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to be to prevent surprise.^® 

Under Rule 12 (b), no defense or objection is 
waived by being joined with one or more other de¬ 
fenses or objections in the answer.^i An applica¬ 
tion for leave to answer separately, made by several 


defendants, is addressed to the sound discretion of 
the trial court.52 

The principle of the Federal Equity Rule that de¬ 
fenses previously presented by plea in bar or abate¬ 
ment shall be made in the answer still prevails un- 


Acc. & Indem. Co., CCA.Pa., 161 
F2d 132. 

Answer held too long 

U S —Purcell v Summers, D.C S.C., 
34 F.Supp. 421, reversed on other 
grounds, CCA., 126 F.2d 390, cer¬ 
tiorari denied Summers v. Purcell, 
63 S.Ct. 32, 317 U.S. 640, 87 L.Ed. 
516. 

Allegation of oonclnslons 

(1) In action against endorsers to 
recover amounts unpaid on a note, 
defense that endorsement was for 
sole purpose of accommodating plain¬ 
tiff In negotiation and discounting 
of note and not for the purpose of 
accommodating the maker thereof 
were Insufficient as mere conclusion- 
al allegations and not well-pleaded 
facts. 

U S.—^Kohen v. H, S. Crocker Co., C. 
A.Pla., 260 P.2d 790. 

(2) In action by husband and wife 
against Director of Internal Revenue 
to recover gift tax paid by them, on 
ground that gifts in trust to minor 
children were gifts of a present In¬ 
terest and so should have been ex¬ 
cluded from taxation up to amount 
of $3,000, allegation in answer that 
the transfer was not a gift of com¬ 
mon stock, but rather gifts of right 
to receive income from corpus of 
certain trust and of contingent right 
to receive corpus of that trust at 
some future date was not an allega¬ 
tion of fact but of legal conclusion 
and, therefore, could be disregarded. 
U.S—Welles v. Sauber, D.C.Ill., 142 

F.Supp. 449. 

(3) Allegations of subsidiary cor¬ 
poration that it had no assets, per¬ 
formed no functions other than fil¬ 
ing reauired reports, and did no busi¬ 
ness were mere conclusions inade¬ 
quate to show absence of separate 
corporate organization precluding 
maintenance of action against it, in 
absence of any showing as to wheth¬ 
er it maintained separate books, had 
a separate bank account, had its own 
officers and employees, filed its own 
tax returns, had a separate account¬ 
ing system, or did business for its 
own account. 

U.S.—Kamen Soap Products Co. v. 
Struthers Wells Corp., D.C.N.T., 
159 F.Supp. 706. 

Answer in nature of demurrer 

In Price Administrator’s action for 
treble damages for violation of price 
regulation, defendant’s contention 
that evidence of its violations of the 
act and the regulations was obtained 
by compulsion and in violation of 


law could not be raised by answer in 
nature of demurrer, where nothing 
on the face of the complaint showed 
how plaintiff obtained any evidence. 
U.S.—Bowles V. Sunshine Packing 
Corp. of Pa., Northeast Pa., D.C. 
Pa., 69 F.Supp. 164. 

Defense not raised 

In action on trust deed note coupled 
with extension agreement, allega¬ 
tions of defendant’s answer that com¬ 
plaint failed to state a claim against 
defendant on which relief could be 
granted and that defendant denied 
each and every other allegation con¬ 
tained in the complaint were too gen¬ 
eral to call to the attention of the 
court argument that extension agree¬ 
ment was a nullity because not signed 
by plaintiff in person. 

U.S.—^Maloney v. Brandt, C.C.A.I11., 
123 F.2d 779. 

Former rule of conformity to state 
practice 

(1) Under former statute requir¬ 
ing conformity to state practice in 
actions at law in the federal courts, 
allegations of diverse citizenship 
could be challenged by general de¬ 
nial where state statute permitted 
allegations of Jurisdiction so to be 

oTia 11 on 

U.S.—Emmke v. De Silva, C.C.A.Mo., 
293 F. 17—Cole v. Carson, Mo., 163 
F. 278, 82 C.C.A. 408. 

(2) By virtue of Conformity Act, 
Rev.St. § 914, Jurisdictional aver¬ 
ments might be put in issue in fed¬ 
eral court by general denial in an¬ 
swer, if permitted by practice of state 
in which court was sitting. 

U.S.—Chambers v, Anderson, C.C.A. 
Tenn., 58 F.2d 151. 

(3) State statute allowing a cham- 
pertous agreement to be set up in 
a plea in abatement in the action to 
which it relates was not binding on 
federal courts. 

U.S.—Byrne v. Kansas City, Ft. S. & 
M. R. Co., C.C.Tenn., 66 F. 44, modi¬ 
fied on other grounds 61 F. 606, 9 
C.C.A. 666, 24 D.R.A. 698. 

(4) Provision of state code of civ¬ 
il procedure as to specification in 
answer, in action on insurance con¬ 
tract, of basis for claim of exemp¬ 
tion from liability, held not inappli¬ 
cable to federal courts in an action 
at law as compelling a disclosure of 
evidence in advance of trial. 

U.S.—Board of Education of City 
and County of San Francisco v. 
Alliance Assur. Co., C.C Cal., 159 F. 
994. 


Plea to Jurisdiction under former 
practice and rule 

U.S.—Jones v. Rowley, C.C.Cal., 73 F. 
286. 

Vose V. Reed, C.C.Fla., Fed Cas. 
No.17,011, 1 Woods 647. 

50. U.S.—Lopez v. U. S. Fidelity & 
Guaranty Co., D.C.Alaska, 18 F.R. 
D. 59. 

61. U.S.—^Lindsay v. Collins, D.C. 
Wyo., 96 F.Supp. 994—Johnson 
Gould V. Joseph Schlitz Brewing 
Co., D.C.Tenn., 28 F.Supp. 650. 
Theory of Dule is that quick pres¬ 
entation of defenses or objections 
should be encouraged. 

U.S.—Johnson & Gould v. Joseph 
Schlitz Brewing Co., D.C.Tenn., 28 
F.Supp. 650. 

Phrase In Buie construed 

Phrase “claim, counterclaim, cross¬ 
claim, or third-party claim” as used 
in Rule, providing that every defense, 
in law or fact, to a claim for relief 
in any pleading, whether a claim, 
counterclaim, cross claim, or third- 
party claim, shall be asserted in re¬ 
sponsive pleading thereto if one is 
required, except that enumerated de¬ 
fenses may at option of pleader be 
made by motion, and that no defense 
or objection is waived by being 
Joined with one or more other de¬ 
fenses or objections in a responsive 
pleading or motion, refers back not 
to word "defense," but rather to. 
phrase “claim for relief in any plead¬ 
ing." 

U.S.—Beaunit Mills, Inc. v. Industrias 
Reunidas F. Matarazzo, S. A., D.C. 
N.T., 23 F.RD. 654. 

Dack of Juzisdlctlou; defense on mer-. 
its 

(1) Defendant served with proc¬ 
ess, as authorized by statute, in ac¬ 
tion in rem or quasi in rem may 
proceed, under Rules, to raise defense, 
such as lack of Jurisdiction of per¬ 
son, and also contest on merits, 
without waiving either defense of 
lack of Jurisdiction or defense on 
merits. 

U.S—Anderson v. Benson, D.C.Neb., 
117 F.Supp. 766. 

(2) Pleading want of Jurisdiction 
in answer as not constituting waiver 
of right to object because of lack of 
Jurisdiction of person see infra § 
478. 

52. U.S.—J. E. Riley Inv. Co. v. 
Sakow, C.C.A.Alaska, 110 P.2d 345, 
certiorari denied 61 S.Ct, 15, 311 
U.S. 66, 85 L.Ed. 36. 
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•der the Federal Rules of Civil Procedure, 28 U.S. 
■C.A.,53 but, under Rule 12 (b), defendant may at 
liis option plead certain defenses by motion rather 
than by answer,54 as, for example, the defense 
•of lack of jurisdiction over the subject matter,55 or 
over the person,56 or the defense of improper 
venue,5*^ or the failure to state a claim on which re¬ 
lief can be granted.58 Defendant in his answer may 
raise such defenses as failure to state a cause of ac¬ 
tion on which relief can be granted,59 and, as ap¬ 
pears infra § 306, the defense of res judicata and the 
question of jurisdiction; and the defense of multi¬ 
plicity of suits should be raised in this manner,®® 
as should a contention by a contractor, sued by a 
school district, as to the limitation of recovery.®^ 

The rule requiring the joinder of all motions 


based on certain defenses does not forbid defendant 
to raise in his answer a defense omitted from men¬ 
tion in a prior motion.®^ 

Whether a pleading filed by defendant is a motion 
to dismiss or an answer must be determined by the 
contents of the pleading and not by the definition 
given it by defendant.®9 

The sufficiency of the answer is immaterial where 
the complaint is defective ;®4 but the fact that plain¬ 
tiff fails or neglects to comply with the Federal 
Rules of Civil Procedure, 28 U.S.C.A., as by being 
general in his allegations of fact, does not justify 
a similar failure by defendant in his answer.®® 

The objection that the complaint does not disclose 
enough to enable defendant to prepare a responsive 


53. U.S.—^Hale v. Campbell, D.C. 
Iowa, 40 P.Supp. 684, reversed on 
other grounds, C.C.A., 127 P.2d 

694. 

Former Faulty Buies 

(1) Pleas in eauity cases in the 
federal courts were abolished by 
Equity Rules, Rule 29, which re¬ 
quired that defenses be raised by 
motion to dismiss or in the answer. 
U.S.—Holyoke Water Power Co. v, 

American Writing Paper Co., D.C. 
Mass, 8 P.Supp. 666—^U. S. v. 

Gregg, D.C.Tex., 6 P.Supp. 848. 

21 C.J. p 471 note 4i [a]. 

(2) Thus, a defense in point of law 
arising on the face of the bill could 
be made either by motion to dismiss 
or by incorporation in the answer. 
U.S.—Rogers v. Guaranty Trust Co. 

of New York, D.C.N-T., 60 P.2d 
106, affirmed, C.C.A., 60 P.2d 114, 
reversed on other grounds 63 S.Ct. 
295, 288 U.S. 123, 77 L.Ed. 662, 89 
A.L.R. 720. 

(3) Equity Rules with respect to 
presentation of defenses and answer 
to amended bill were designed to 
prevent the piecemeal process of ju¬ 
dicial determination which prevailed 
under the old common-law practice. 
DC.—Noel v. Olds, 149 P.2d 13, 80 

U.S.APP.D.C. 63. 

(4) Defense pleaded in bar under 
former Equity Rules, Rule 29, was 
held to admit allegations of bill not 
put in issue by such defense. 

U.S.—Pneumatic Scale Corporation, 
Limited, v. Mapl-Plake Mills, D.C. 
Del., 24 P.2d 602. 

(6) Answer held to present sub¬ 
stantial affirmative defense. 

U.S.—Stephens Puel Co. v. Bay Park¬ 
way Nat. Bank of Brooklyn, D.C. 
N.T., 10 P.Supp. 396. 

(6) Other decisions construing for¬ 
mer Equity Rules see 21 C.J. p 470 
notes 26 [b], 28 [a]. 

(7) Conformity Act as not affect¬ 


ing necessity of raising objections to 
jurisdiction in suits in equity by plea 
in abatement see Abatement and Re¬ 
vival § 16 b (3). 

54. U.S.—Kerr v. Compagnie De Ul¬ 
tramar, C.A.N.T., 250 P.2d 860— 
Phillips V. Baker, C.C.A.Cal., 121 P. 
2d 752. 

Kamen Soap Products Co. v. 
Struthers Wells Corp., D.C.N.T., 
169 P.Supp. 706—^Lindsay v. Col¬ 
lins, D.C.Wyo., 96 P.Supp. 994— 
Cohen v. Beneficial Industrial Loan 
Corp., D.C.Del., 93 P.Supp. 418— 
Hale V. Campbell, D.C.Iowa, 40 P. 
Supp. 684, reversed on other 
grounds, C.C.A., 127 P.2d 594. 

55. U.S.—^Hale v. Campbell, D.C. 

Iowa, 40 P.Supp. 684, reversed on 
other grounds, C.C.A., 127 P.2d 

694. 

Absence of indispensable party 

The defense of “lack of jurisdic¬ 
tion over the subject-matter” should 
be construed to include a defense 
presentable by plea in bar when such 
plea goes directly to the want of ju¬ 
risdiction because of absence of an 
indispensable party defendant. 

U.S.—^Hale v. Campbell, supra. 

56. U.S.—Kerr v. Compagnie De Ul¬ 
tramar, C.A.N.Y., 250 P.2d 860. 

Kamen Soap Products Co. v. 
Struthers Wells Corp., D.C.N.T., 
169 P.Supp. 706. 

57. U.S.—Cohen v. Beneficial Indus¬ 
trial Loan Corp., D.C.Del., 93 P. 
Supp. 418. 

58. U.S.—^Lindsay v. Collins, D.C. 
Wyo., 96 P.Supp. 994. 

Snoh defense need not be pleaded 
U.S.—^McLaughlin v. Curtis Pub. Co., 
6 P.R.D. 87. 

59. U.S.—Goodman v. U. S., D.C. 
Iowa, 28 P.Supp. 497, affirmed, C.C. 
A., 113 P.2d 914. 

Bnle as not providing method for at¬ 
tacking defense 

The Federal Rules of Civil Proce¬ 
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dure, Rule 12(b), 28 U.S.C.A., author¬ 
izing defense of failure to state a 
claim on which relief can be granted, 
was not designed to provide a pro¬ 
cedural method for attacking an in¬ 
sufficient defense. 

U.S.—Wilkinson v. Peild, D.C.Ark., 
108 P.Supp. 641. 

Xtangnage of defense sanctioned by 
Bnle as to forms 

The Federal Rules of Civil Proce¬ 
dure, Rule 84, 28 U.S.C.A., providing 
that the forms contained in the Ap¬ 
pendix of Forms are sufficient under 
the Rules, sanctioned language of 
defense to effect that complaint failed 
to state claim in any count thereof 
against defendant on which relief 
could be granted. 

U.S.—^Van Horn v. Chicago Roller 
Skate Co., D.C.Ill., 15 P.R.D. 22. 

60. U.S.—Sproul V. Gambone, D.C. 
Pa., 34 P.Supp. 441. 

61. U.S.—Berkeley Unified School 
Dist. of Alameda County v. James 
I. Barnes Const. Co., D.C.CaL, 112 
P.Supp. 396. 

62. U.S.—Phillips V. Baker, C.C.A. 
Cal., 121 P.2d 752, certiorari denied 
62 S.Ct. SOI, 314 U.S. 688, 86 L.Ed. 
661. 

63. U.S.—Baker v. Sisk, D.C.Okl., 1 
F.R.D. 232. 

Defense of statute of limitations 
A pleading which was designated 
as a motion to dismiss, and raised 
defense of statute of limitations, was 
an “answer” and not a “motion to 
dismiss,” with respect to right of 
plaintiff subsequently to dismiss ac¬ 
tion without prejudice. 

U.S.—^Baker v. Sisk, supra. 

64. U.S.—Gunder v. New York 
Times Co., D.C.N.Y., 37 P.Supp. 
911. 

65. U.S.—^Winslow v. National Elec. 
Products Corp., D.C.Pa., 5 F.R.D. 
126. 
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pleading is not availalile where defendant has 
served his answer and a defendant is legally 
hound by a waiver of right contained in his an¬ 
swer.®'^ 

Federal Rules or state law. In determining how 
a defense may be raised in a federal district court, 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
and not the rules of a state court,®^ or the decisions 
of state courts,69 are controlling; and the question 
as to the necessity of filing an answer in an action 
by the Housing Expediter to recover treble damages 
for rent overcharges under the Emergency Price 
Control Act was controlled by the Federal Rules of 
Civil Procedure, and not by the law of the state in 
which the action was brought J 6 

State codes of procedure being intended for courts 
of general jurisdiction, their provisions that objec¬ 
tions to the jurisdiction shall be taken by answer are 
not applicable to the federal courts, they being 
courts of limited jurisdiction.*^! 

Whole or partial defenses. The ‘‘defenses” re¬ 
ferred to in the Federal Rules of Civil Procedure 
mean whole or partial defenses, as long as they 
are otherwise sufficienta partial defense is not 
an insufficient defense,*^9 and is permitted by the 
Rules.*^^ 

Adequate remedy at law. Since the passage of 
the Federal Rules of Civil Procedure, an objection 
by defendant that plaintiff has an adequate remedy 
at law is no longer proper.'^S 


Exhibits as part of answer. Under the Federal 
Rules of Civil Procedure, Rule 10 (c), 28 U.S.C.A., 
a copy of any written instrument which is an ex¬ 
hibit to an answer is a part thereof for all purpos¬ 
es.*^ 6 

Several defendants. The fact that plaintiffs have 
the choice of forum and the right to sue joint tort¬ 
feasors jointly does not deprive defendants of their 
right to make separate defenses and each of 
several defendants in an action by a corporation 
for damages resulting from their alleged conspiracy 
is entitled to a separate and independent determina¬ 
tion of his liability or counterclaim, and, conse¬ 
quently, each may answer in a separate pleading.*^ 6 

Matter not proper in pleading. An answer al¬ 
leging the contents of papers on file in the action, 
setting forth portions of the petition which has since 
been amended, and reciting orders made by the 
court and their contents contains matter which 
should not be alleged in a pleading.'^9 

§ 302. Time for Pleading, Service, and Fil¬ 
ing 

A known defense must be seasonably pleaded. The 
answer must be served within twenty days after the 
service of the summons and complaint, except where 
the court, for cause shown and in Its discretion, grants 
an extension of the statutory period. 

If one knows of a defense, it must be seasonably 
pleaded otherwise it is deemed to have been 


66. U.S.—Brown v. W. T. Grant Co., 
D.C.N.T., 63 F.Snpp. 182. 

67. U.S.—^McCalman v. Mellon-Stuart 
Co., U.C.Pa„ 4 F.R.D. 390. 

68. U.S.—^French v. U. S. Fidelity & 
Guaranty Co., ID.C.N.J., 88 F.Supp. 
714. 

69. U.S.—^Lindsay v. Collins, D.C. 
Wyo., 96 F.Supp. 994. 

Waiver of defense 
Where suit for personal injuries 
sustained in automobile collision in 
Wyoming was commenced in feder¬ 
al court, whether defense of failure 
to state cause of action was waived 
by Its presentation in answer con¬ 
taining general denial, affirmative de¬ 
fense, and cross claim was governed 
by Federal Buies of Civil Procedure. 
U.S.—^Lindsay v. Collms, supra. 

70. U.S.—^Woods V. Polls, D.C.Pa., 84 
F.Supp. 386, modified on other 
grounds, C.A., 180 F.2d 4. 

71. U.S.—^Hill V. Walker, Mo., 167 F. 
241, 92 C.C.A. 633, certiorari de¬ 
nied 29 S.Ct. 698, 214 U.S. 617, 63 
L.Ed. 1064. 

72. U.S.—^Verges v. News Syndicate 
Co.. D.C.N.Y., 11 F.B.D. 687—Shep¬ 


herd V. Popular Publications, D.C. 
N.T., 10 F.B.D. 389. 

73. U.S.—Smith v. Piper Aircraft 
Corp., D.C.Pa., 18 F.B.D. 169—^Ver¬ 
ges V. News Syndicate Co., D.C.N. 
Y., 11 F.R.D. 687—Shepherd v. Pop¬ 
ular Publications, D.C.N.Y., 10 F.R. 
D. 389. 

74. U.S.—^Verges v. News Syndicate 
Co., D.C.N.Y., 11 F.R.D. 687—Shep¬ 
herd V. Popular Publications, D.C. 
N.Y., 10 F.R.D. 389. 

75. U.S.—Shanesy v. Ford Motor Co., 
D.C.I11., 7 F.R.D. 199. 

76. U.S.—Sinclair Refining Co. v. 
Stevens, C.C.A.Mo., 123 F.2d 186, 
certiorari denied Stevens v. Sin¬ 
clair Refining Co, 62 S.Ct. 632, 316 
U.S. 804, 86 L..Ed. 1203. 

Agreement between refining oompa- 
ny and operators of servloe station 

U.S.—Sinclair Refining Co. v. Ste¬ 
vens, C.C.A.MO., 123 P.2d 186, cer¬ 
tiorari denied Stevens v. Sinclair 
Refining Co., 62 S.Ct. 632, 316 U.S. 
804, 86 L.Bd. 1203. 

77. U.S.—^Atchison v. Gulf Refining 
Co., C.A.L.a., 174 F.2d 476. 

78. U.S.—Steelco Stainless Steel v. 
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Permanent Stainless Steel Corp., 
D.aOhio, 11 P.R.D. 403. 

79. U.S.—U. S. V. 21,815 Sauare Feet 
of Land, More or Less, in Borough 
of Brooklyn, Kings County, N. T., 
D.C.N.Y., 62 F.Supp. 707. 

80. U.S.—^Bernard v. U. S. Aircoach, 
D.C.Cal., 117 F.Supp. 134. 

m considering statutory equitable 
plea in law action, lapse of time be¬ 
fore its presentation may enter as 
element of laches. 

U.S.—^American Cyanamid Co. v. Wil¬ 
son & Toomer Fertilizer Co., C.C.A. 
Fla., 62 F.2d 1018, certiorari denied 
63 S.Ct. 695, 289 U.S. 736, 77 L.Ed. 
1483. 

Defense raised two months after 
verdict is tardily raised. 

U.S.—Willits V. Yellow Cab Co., C.A. 

Ill., 214 F.2d 612. 

Presentation on eve of trial 
That statutory equitable plea was 
presented on eve of trial at law, 
and after two previous trials, was 
held not to prevent due considera¬ 
tion of plea. 

U.S.—^American Cyanamid Co. v. Wil¬ 
son & Toomer Fertilizer Co., C C.A. 
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waived. SI 

Under the Federal Rules of Civil Procedure, Rule 
12 (a), 28 U.S.C.A., defendant’s answer is to be 
served within twenty days after the service of the 
summons and complaint on him.S2 The Rule pro¬ 
vides simply for service, not filing, and Rule 5(d) of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
permits filing with the court within a reasonable 
time after service; hence, a defendant whose an¬ 


swer is served on the date on which it is due is not 
in default because it is not filed until three days 

later.ss 

Where more than twenty days have elapsed, the 
clerk properly endorses the answer as proffered for 
filing on the particular date, and calls the atten¬ 
tion of defendant to the fact of the lateness of the 
filing.84 Permission to plead after the allotted time 
is a matter for the discretion of the trial judge 


Fla., 62 F.2d 1018, certiorari de¬ 
nied 53 set. 596, 289 U.S. 736, 77 
L.Ed. 1483. 

Defenses nnddr Fortal-to-Fortal Act 

The Interposition of the defenses 
made available by the Portal-to-Por- 
tal Act may be permitted before final 
determination of a cause, and in 
some instances, even after entry of 
final judgment on appeal. 

U.S.—U. S. Cartridge Co. v. Powell. 

C. A.Mo., 185 F.2d 67, modified on 
other grounds, C.A., 186 F.2d 611, 
certiorari denied 71 S.Ct. 865, 341 
U.S. 936, 95 L.Ed. 1364. 

Deave to file answer denied 

Where district court permitted dis¬ 
missed count to be reinstated and to 
stand after hearing whole case, so 
that pleadings would conform to 
proof on rendition of judgment, and 
defendant’s subsequent motion for 
leave to file answer to that count 
and thereafter to try such cause of 
action showed that proposed answer 
was practically identical with other 
answers and that defendant might 
want trial by jury which had been 
waived in trial of the case, motion 
would be denied. 

U.S.—Speed v. Transamerlca Corp., 

D. C.Del., 103 F.Supp. 47. 

81. U.S.—Bernard v. U. S. Aircoach, 
D.C.Cal., 117 F.Supp. 134. 

Belease 

U.S.—Willlts V. Yellow Cab Co., C.A. 
Ill., 214 F.2d 612. 

82. U.S.—^Food Machinery Corpora¬ 
tion V. Guignard, D.C.Or., 26 F. 
Supp. 1002. 

Direct of service of motion 

(1) Where, under the Rule, the 
service of a motion altered the peri¬ 
od, requiring the answer to be served 
within ten days after notice of the 
court’s action on the motion, defend¬ 
ant’s request for twenty days in 
which to answer complaint instead 
of ten days as provided by Rule 
would be denied. 

U.S.—Savoia Film S. A. I. v. Van¬ 
guard Films, D.C.N.Y., 10 P.R.D. 
64. 

(2) Wliere defendants' motion for 
a more definite statement was grant¬ 
ed in part, their further motion for 
an extension of time for answering 
became moot, since, under Rule, de¬ 
fendants would automatically be al¬ 


lowed ten days after service of more 
definite statement or bill of particu¬ 
lars within which to file answer. 
U.S—Faske v. Radbill, D.C.Pa., 7 F 
R.D. 234. 

(3) If it was permissible for de¬ 
fendant to submit a motion for bill 
of particulars within time for an¬ 
swering as extended by order of 
court, the motion in itself deferred 
the filing of an answer until at least 
10 days after the motion was acted 
on; effect of motion was automatical¬ 
ly to extend the time for answering 
for at least ten days after it was 
acted on, making it unnecessary for 
defendant to accompany his motion 
for bill of particulars with a motion 
for further extension of time to an¬ 
swer. 

U.S,—^Blanton v. Pacific Mut. Life 
Ins. Co., D.C.N.C., 4 F.R.D. 200, ap¬ 
peal dismissed, C.C.A., 146 P.2d 
725. 

Former practice 

(1) Prior to the promulgation of 
the Rules of Civil Procedure, a stat¬ 
utory equitable plea to an action at 
law was not defective because filed 
without previous sanction of court; 
and, while the lapse of time before 
its presentation would not prevent 
its consideration, such delay would 
enter as an element of laches. 

U.S.—^American Cyanamld Co. v. Wil¬ 
son & Toomer Fertilizer Co., C.C.A. 
Fla., 62 F.2d 1018, certiorari denied 
63 S.Ct. 696, 289 U.S. 735, 77 L.Ed. 
1483. 

(2) Local state statute governed 
time to answer. 

U.S.—^Hanes v. Johns, D.C.N.T., 66 F. 
2d 241. 

(3) In a common-law action re¬ 

moved from the state to federal 
court, defendant might file his affi¬ 
davit of defense within thirty days 
after filing the record in the federal 
court, under the former Judicial Code, 
§ 29, although the Pennsylvania 

Practice Act required such affidavit 
to be filed within fifteen days. 

U.S.—^Anders v. Security Mut. Life 

Ins. Co. of Binghamton, N. T., D.C. 
Pa., 268 F. 677. 

83. U.S.—Blank v. Bitker, C.C.A.I11., 
135 F.2d 962. 

84. U.S.—^Redmond v. O’Sullivan 
Rubber Co., D.C.Va., 10 F.R.D. 619. 
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85. U.S.—Orange Theatre Corpora¬ 
tion V. Rayherstz Amusement Cor¬ 
poration, C.C.A.N.J., 130 F.2d 186. 

Extension of time to answer granted 

(1) Brevity in answer was result 
much to be desired in civil anti-trust 
action, and where receipt of answers 
to interrogatories propounded to 
plaintiff might help to achieve brevity 
in answer, good cause was shown for 
extending time within which defend¬ 
ant would have to answer. 

U S.—Compo Shoe Machinery Corp. 
V. United Shoe Machinery Corp,, 
D.C.Mass., 19 P.R.D. 215. 

(2) Where motion to dismiss com¬ 
plaint was denied, and motion for 
more definite statement or bill of 
particulars was granted, motion for 
extension of time to answer and 
move was granted, except that ex¬ 
tension would not be to make mo¬ 
tions broadly directed to complaint, 
but only before pleading to make 
motions directed to bill of particu¬ 
lars and complaint as modified there¬ 
by. 

U.S.—^Weinberg v. Sinclair Refining 
Co., D.C.N.Y., 48 F.Supp. 203. 

Extension of time to answer denied 

(1) In general. 

U.S.—Bakers Engineering & Equip¬ 
ment Co. V. Reed, D.C.Mo., 103 F. 
Supp. 856—^Robeson v. Fanelli, D.C. 
N.T., 91 F.Supp. 261. 

(2) Defendant in personal injury 
case would not be entitled to exten¬ 
sion of time to plead until finaliza¬ 
tion of plaintiff’s deposition, even 
though delay in finalization was 
caused by plaintiff's Improper acts in 
changing answers in original deposi¬ 
tion. 

U.S.—Colin V. Thompson, D.C.Mo., 16 
F.R.D. 194. 

llSotloii denied by order granting time 
for filing 

Where more time had elapsed since 
service and filing of motion for addi¬ 
tional time in which to answer or 
likewise plead than was requested in 
defendant’s motion, and movant’s 
counsel informed court that no fur¬ 
ther time was required for such pur¬ 
pose, motion would be denied by or¬ 
der granting fifteen days in which 
to serve and file pleadings. 

U.S.—^Richards v. Mark O. Walker & 
Sons Co., D.C.Neb., 9 F.R.D. 663. 
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SO, under the Federal Rules of Civil Procedure, 
Rule 6 (b) (2), 28 U.S.C.A., the court may, for 
cause shown, and in its discretion, permit an answer 
to be filed after the expiration of the statutory pe¬ 
riod.^® 

While there has been said to be a split of au¬ 
thority, an extension of time for “answer,” without 
more, should not be taken to extend the time for 
filing dilatory or other pleas.®A defendant moving 
for an extension of time wdthin which to answer 
is not required to include in his motion a motion 
for a more specific statement or to strike, or forfeit 
the right to do so.®® 

Where the date on which the answer was sefv«id 
on plaintiff does not appear in the record, it may be 
assumed that it was served on him on or before 
the date on which it was filed.®^ 

Amendment, Where the case is set for trial on 
December 9, and copies of the amended answers 
alleging settlement have been in plaintiff’s possession 
since September, the filing of the answers on No¬ 
vember 8 and 12 is not too late.^o Under the Fed- 
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eral Rules of Civil Procedure, Rule 15 (a), 28 U. 
S.C.A., giving the opposite party ten days to answer 
an amendment unless the court otherwise orders,, 
where defendant’s answer to the alternative cause 
of action alleged in plaintiffs’ second amended com¬ 
plaint was a formal recital of admissions and denials, 
in no way less complete than his answers to previous^ 
complaints, the allowance of only one day to answer 
the alternative cause of action, in the absence of a 
showing that defendant was actually prejudiced 
by such limited time, was not an abuse of discre- 
tion.91 

Stipulation of parties. Under the Federal Rules 
of Civil Procedure, the approval of the court is nec¬ 
essary to make effective a stipulation of the parties 
extending the time within which defendant may an¬ 
swer or otherwise move with respect to the com- 

plaint.®2 

Effect of consolidation of actions. Where numer¬ 
ous actions against the same defendant, involving 
common questions of law and fact, are consolidated 
at the instance of defendant, the time for him to 


86. XJ.S.—^Redmond v. O'Sullivan 

Rubber Co., D.C.Va., 10 F.R.D. 519. 
Circtunstauces justiiyiug permission 

(1) Where defendant which filed 
answer four days late indulged in 
no delay not required by the cir¬ 
cumstances, and there was no neglect 
on part of defendant except that it 
failed to apply for an extension of 
time, but chose to make a race against 
time in hope of getting answer pre¬ 
pared and filed within twenty days, 
and plaintiff was in no way preju¬ 
diced, and case could not be tried 
until a coming term about seven 
weeks in advance when answer was 
proffered, court would permit the an¬ 
swer to be filed. 

U.S.—^Redmond v. O’Sullivan Rubber 

Co., supra. 

(2) Where defendants petitioned 
for leave to file answers to inters 
venor’s complaint after expiration of 
extended time allowed for answer¬ 
ing, and plaintiff and intervenor con¬ 
sented to such filing and objected 
only to that portion of answers re¬ 
lating to defenses already stricken In 
answers filed to original complaint, 
proof of excusable neglect was waiv¬ 
ed, and leave would be granted to 
file that part of answers which did 
not relate to stricken defenses. 

U.S.—Higgins v. Shenango Pottery 

Co., D.C.Pa., 12 F.R.D. 610. 

ZSz parte order 

Plaintiffs could not complain of ex 
parte order enlarging defendants’ 
time to move or plead, where it did 
not appear that no sufficient cause 
was shown. 


U.S.—Galdl V. Jones, C.C.A.Conn., 141 
F.2d 984. 

Good cause held not shoum 
Where complaint alleged contract 
for services for consideration partly 
fixed and partly on per diem basis, 
and alleged that services were ren¬ 
dered and not paid for, and motion 
for summary Judgment merely al¬ 
leged that alleged agreement was not 
in writing and not for remuneration 
fixed at definite amount, and could 
not subject defendant to liability, 
and affidavits merely stated that no 
written agreement existed, motion 
by defendant to extend time for fil¬ 
ing answer until ten days after dis¬ 
position of motion for summary Judg¬ 
ment would be denied, since there 
was no good cause shown for post¬ 
ponement of filing of answer. 

U.S.—Poe V. Cristina Copper Mines, 
Inc., D.C.Del., 16 F.R.D. 85. 

Motion for extension of time to re¬ 
spond denied 

U.S.—Gantner & Mattem Co. v. 
Switzer Bros., D.C.Cal., 11 P.R.D. 
433. 

87. U.S.—^Ju Shu Cheung v. Dulles, 
D.C.Mass., 16 P.R.D. 550. 

88. U.S.—Blanton v. Pacific Mut. 
Life Ins. Co., D.C.N.C.. 4 F.R.D. 
200, appeal dismissed, C.C.A., 146 
F.2d 726. 

Season for rule 

Motions for enlargement of time 
are provided for by separate rule 
and have no connection with motions 
by way of defense or objection. 

U.S.—^Blanton v. Pacific Mut, Life 
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Ins. Co., D.C.N.C., 4 F.R.D. 200, 
appeal dismissed, C.C.A., 146 F 2d 
726. 

further extension to hear motion for 
bill of particulars 

Where it came to attention of 
judge, after extending time for filing 
answer to complaint, that defendant 
was moving for a bill of particulars 
and desired to be heard on its motion 
on a date later than that already fixed 
for answering, court could extend 
further the time for answering in 
order that he might have opportunity 
to hear argument on, and consider, 
the motion for bill of particulars. 
U.S.—Blanton v. Pacific Mut. Life 
Ins. Co., D.C.N.C., 4 F.R.D. 200, 
appeal dismissed, C.C.A., 146 P.2d 
725. 

89. U.S.—Wilkinson v. Feild, D.C. 
Ark., 108 F.Supp. 541, 

90. U.S.—^U. S. ex rel. Coates v. St. 
Louis Clay Products Co., D.C.Mo., 
68 F.Supp. 902. 

91. U S.—Heay v. Phillips, C.A.Alas- 
ka. 201 F.2d 220. 

92. U.S.—Orange Theatre Corpora¬ 
tion v. Rayherstz Amusement Cor¬ 
poration, C.C.A.N.J., 130 P.2d 185,. 
187. 

“In addition to implications and! 
technical rules of construction, there 
exists a sound policy for denying liti¬ 
gants the privilege of enlarging time 
for pleading by mere stipulation.’” 
U.S.—Orange Theatre Corporation v. 
Rayherstz Amusement Corporation,, 
supra. 
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answer or otherwise move respecting the com¬ 
plaints in such actions then pending in the district 
court will be extended to a date twenty days subse¬ 
quent to the entry of the order of consolidation.^^ 

§ 303. Multiple or Inconsistent Defenses 

A party may state as many separate defenses as he 
has regardless of consistency; the sustaining of any 
one of multiple defenses Is fatal to the cause of action. 

Under the Federal Rules of Civil Procedure, Rule 
8 (e) (2), 28 U.S.C.A., a party may state as many 
separate defenses as he has regardless of con¬ 
sistency multiple defenses are valid, and if any 
one of them is sustained it is fatal to plaintiff's 
cause of action.^5 So, a denial may be good even 
if inconsistent with an affirmative defense.®® The 
Rule has been said to be but a recognition of the 
federal practice obtaining before the enactment of 
the Federal Rules of Civil Procedure.®^ 


However, the giving of full recognition to the 
Rule does not permit a defendant to avoid taking 
a stand, during the proceedings, with respect to 
utterly irreconcilable defenses.®® 

§ 304. Denials 

A denial may be specific as to designated averments 
or paragraphs, or general so as to controvert all the 
averments; and a statement of lack of knowledge or 
information sufficient to form a belief may be sufficient 
as a denial, except as to matters of common knowledge 
or public record. 

Under the Federal Rules of Civil Procedure, Rule 
8 (b), 28 U.S.C.A., the pleader may make his denials 
as specific denials of designated averments or para¬ 
graphs, or he may make a general denial if he in¬ 
tends in good faith to controvert all the averments 
of the preceding pleading, including averments of 
the grounds on which the court's jurisdiction de¬ 
pends.®® The rule requires defendant to give plain- 


93. U.S.—^Rando v. Luckenbach S. 
S. Co., D.C.N.Y., 155 F.Supp. 220. 

94. U.S.—^Dixie Sand & Gravel Corp. 
V. Holland, C.A.Tenn., 256 F.2d 304 
—Fidelity & Deposit Co. of Mary¬ 
land V. Krout, C.C.A.N.Y., 146 F.2d 
631—-M. Snower & Co. v. U. S., C.C. 
A.I11., 140 F.2d 367. 

Parrish v. Atchison, T. & S. F. 
Ry. Co., D.C.Cal., 162 F.Supp. 158. 
D.C.—Pyramid Nat. Van Lines v. 
Goetze, Mun.App., 66 A.2d 693. 
Inconsistent alleg'atlons can be 
made in separate defenses. 

U.S—Steiner v. Twentieth Century- 
Fox Film Corp, D.C.Cal., 140 F. 
Supp. 906. 

In action on notes for purchase 
price of machinery, breach of warran¬ 
ty, fraudulent misrepresentation, and 
failure of consideration may all be 
relied on as defenses, since contra¬ 
dictory defenses are permitted. 

U.S.—Southwestern Packing Co. v, 
Cincinnati Butchers’ Supply Co., 
C.C.A.Tex , 139 P.2d 201. 

Action for slander 
Under Rule, defendant may deny 
utterance of slanderous words and 
also rely on defense of qualified privi¬ 
lege. 

D.C.—^Washington Annapolis Hotel 
Co. v. Riddle, 171 F.2d 732, 83 U.S. 
App.D.C. 288. 

Action under Clayton Act 

(1) In action under the Clayton Act 
for damages for alleged price dis¬ 
crimination and for injunctive re¬ 
lief, defendant was at liberty to plead 
defense of good faith in meeting 
equally low price of a competitor, 
even though such defense might have 
been inconsistent with other defenses 
raised and with various aflidavlts 
and interrogatories filed in the case. 
U.S.—^Elgln Corp. v. Atlas Bldg. 


Products Co., C.A.N.M., 251 P.2d 7, 
certiorari denied 78 S.Ct. 1371, 357 
U.S. 926, 2 L.Ed.2d 1370. 

(2) In actions brought under the 
Clayton Act, defendant was permitted 
to assert Inconsistent defenses and, 
having take position, in other ac¬ 
tions, that It was not doing business 
in California, would not be precluded 
or estopped from changing its posi¬ 
tion in absence of showing that ei¬ 
ther plaintiff had been prejudiced by 
legal defenses which defendant may 
have raised in other actions to which 
plaintiffs were not parties and in 
view of showing that defendant was 
transacting business in California. 
U.S.—Bertha Bldg. Corp, v. National 
Theatres Corp., D.C.N.Y., 140 F. 
Supp. 909, appeal dismissed, C.A., 
Edwards v. Doctors Hospital, Inc, 
242 F.2d 888, certiorari denied 78 
S.Ct. 770, 356 U.S. 930, 2 L.Ed.2d 
761, and reversed on other grounds, 
C.A., 248 F.2d 833, certiorari de¬ 
nied 78 S.Ct. 777, 356 U.S. 936, 2 L. 
Ed.2d 811, and 78 S.Ct. 778, 356 U. 
S. 936, 2 L.Bd.2d 811. 

95. U.S.—Jessen v. Aetna Life Ins. 
Co., C.A.I11., 209 F.2d 453. 

96. U.S.—^M. Snower & Co. v. U. S., 
C.C.A.I11., 140 F.2d 367. 

Action to recover taxes 

In an action to recover processing 
and floor stocks taxes paid, where 
the government denied plaintiff,cor¬ 
poration’s allegation that it had borne 
the burden of the taxes, the denial 
was good even if inconsistent with 
an affirmative defense of a compro¬ 
mise agreement, it being permissible 
to plead alternative and inconsistent 
defenses. 

U.S.—^M. Snower & Co. v. U. S., su¬ 
pra. 

97. U.S.—Parrish v. Atchison, T. & 
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S. F. Ry. Co., D.aCal., 16^ F.Supp. 
158. 

Former Equity Buie 

(1) Under the former Equity RuleSy 
Rule 30, defendant could state as 
many defenses as he had, regardless 
of their consistency. 

U.S.—Cleveland Engineering Co. v. 
Gallion Dynamic Motor Truck Co., 
D.C.Ohio, 243 F. 405. 

(2) So, it was held that the fact 
that a counterclaim was for a mat¬ 
ter res judicata was not a waiver of 
a defense of res judicata by the same 
judgment, pleaded in the answer. 

U.S.—Miller Saw-Trimmer Co. v. 

Cheshire, C.C.A.Wis., 1 F.2d 899. 

98. U.S.—^Holden v. American News- 
Co., D.C.Wash., 52 FSupp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 249: 

99. U.S.—^National Mill work Corpo¬ 
ration V. Preferred Mut. Fire Ins^ 
Co. of Chenango County, D.C.N.Y., 
28 F.Supp. 952. 

U. S. V. Long, D.C.Neb., 10 F.R.D. 
443 

Motion to strike answer of general 
denial as not authorized by Federal 
Rules of Civil Procedure was not 
well taken. 

US.—U. S. V. Shuster, D.C.Neb., 11 
F.R.D. 151. 

Specification of portion of avonnent 
admitted 

Under the Rule, a general denial is 
intended to cover whole averments 
or paragraphs, and where pleader in¬ 
tends to admit part of averment or a 
qualification thereof, he must specify 
so much as he admits and specifical¬ 
ly deny the remainder. 

U.S.—Kirby v. Turner-Day & Wool- 
worth Handle Co., D.C.Tenn., 60 F, 
Supp. 469. 

Allegation of general damages 
Claim for damages for taking of 
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tiff notice of the defenses which he will be called 
on to meet;^ and where attempted proof of the 
subject matter alleged as a defense might be too 
remote for reception under a general denial, it is 
desirable that the defense be pleaded.^ Defendant 
has no right categorically to deny an allegation 
which he knows or believes to be true, solely to 
the end that he may compel his adversary to bear 
the burden and cost of its proof.3 Under the re¬ 
quirement of the Rule that denials shall fairly 
meet the substance of the averments denied, denials 
must not be evasive.** A denial may be regarded 


as a mere conclusion.^ 

Rule 10 (b), governing the requirement of num¬ 
bered paragraphs and separate statements in plead¬ 
ings, refers only to averments of the complaint, or 
defenses pleaded in the answer, and has no applica¬ 
tion to denials.® 

Under the Federal Rules of Civil Procedure, Rule 
8 (b), 28 U.S.C.A., it is required that, if a party is 
without knowledge or information sufficient to form 
a belief as to the truth of an averment, he shall so 
state, and this has the effect of a denial.^ However, 


timber was allegation of general 
damages and, as such, could be de¬ 
nied generally by defendant. 

US.—Kuenzell v. U. S., D.C.Cal., 20 
F.R.D. 96. 

Denial held sufficient 

In action for refund of amount of 
income tax paid by plalntifC on past- 
due dividends paid to wife and son 
on shares of corporation’s preferred 
stock alleged in complaint to have 
been given them by plaintiff, defend¬ 
ant’s answer denying such allega¬ 
tion, but admitting that plaintiff "‘pur¬ 
portedly’* transferred stock by gifts, 
was sufficient denial of gifts. 

U.S.—Bishop V. Shaughnessy, D.C.N. 

r., 119 P.Supp. 62. 

Denial held inadeoLuate 
Where paragraph of complaint in 
civil negligence action alleged in ef¬ 
fect that motor vehicle owned, oper¬ 
ated, and controlled by defendant, its 
agents, servants, and employees was 
so negligently and carelessly man¬ 
aged that it came into contact with 
plaintiff, causing his injury, portion 
of answer generally denying aver¬ 
ments of such paragraph was, in 
light of defendant’s answers to cer¬ 
tain interrogatories, inadequate to 
comply with Rule. 

U.S.—^Zielinski v. Philadelphia Piers, 
Inc., D.C.Pa., 139 P.Supp. 408. 
Dormer rale of conformity to state 
practice 

(1) Under Practice Conformity 
Act, Rev.St. § 914, which formerly 
prevailed, effect of general denial in 
answer, filed in federal court suit, 
was determined by laws of state 
wherein case originated. 

U.S.—Hays v. Wilkinson, C.C.A.Okl., 
72 P.2d 201. 

(2) However, district court rule, 
requiring every answer to admit or 
deny specifically each material alle¬ 
gation of the petition, was held valid 
and enforceable, although the state 
statute permitted a general denial. 
U.S.—Grischy v. Galvin, D.C.Ohio, 

278 P. 301. 

Dorm of denial tinder former Dqoity 
Dales, Bale 30 

(1) Form of denial held improper. 
U.S.—^Farmers' Loan & Trust Co. v. 


Miller, D.C.N.Y., 298 F. 768, re¬ 
versed on other grounds, C.C.A., 
Farmer’s Loan & Trust Co. v. 
Hicks, 9 F.2d 848. 

(2) Where bill alleged absence of 
adequate remedy at law, denial of 
such allegation in answer properly 
raised objection that plaintiff had 
such remedy. 

U.S.—Stewart v. American Life Ins. 
Co., C.C.A.Kan., 80 P.2d 600, re¬ 
heard 85 P.2d 791, reversed on oth¬ 
er grounds 67 S.Ct. 377, 300 U.S. 
203, 81 L.Ed. 606, 111 A.L.R. 1268. 

1. U.S.—Budd Co. V. U. S., D.C.Pa, 
19 F.R.D. 346. 

Answer held Inadequate for this pur¬ 
pose 

U.S.—Zielinski v. Philadelphia Piers, 
Inc., D.C.Pa., 139 P.Supp. 408. 

2. U.S.—^Affiliated Music Enterprises 
V. Sesac, Inc., D.C.N.Y., 17 F.R.D. 
609. 

Reason for rale 

Defendant protects himself from 
waiver, and plaintiff and the court 
gain by this greater specificity of de¬ 
fendant’s pleading. 

U.S.—^Affiliated Music Enterprises v. 
Sesac, Inc., supra. 

3. U.S.—U. S. V, Long, D.C.Neb., 10 
P.R.D. 443, 446. 

“One objective of the 
rule is the elimination of that dis¬ 
creditable anachronism in pleading.’’ 
U.S.—^U. S. V. Long, supra. 

4. U.S.—Sinclair Refining Co. v. 
Howell, CA,Ala., 222 F.2d 637. 

6, Denial In answer to petition for 
removal 

In libel action against bankrupt¬ 
cy referee who filed a petition for 
removal, plaintiffi’s denial, in answer 
to petition for removal, that at time 
of apts complained of defendant was 
acting under color of his office or in 
performance of his official duty, was 
a mere conclusion, where it was evi¬ 
dent from whole record and allega¬ 
tions contained in plaintiff's petition 
that conduct and action of referee 
grew out of bankruptcy hearing. 
U.S.—Potts V. Elliott, D.C.Ky., 61 P. 
Supp. 378. 

6. U.S.—^National Millwork Corpo¬ 
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ration v. Preferred Mut. Fire Ins. 
Co. of Chenango County, D.C.N.Y., 
28 P.Supp 962. 

7. U.S.—Mahanor v. U. S., C.A.Mass., 
192 P.2d 873—^Merchants Indemnity 
Corporation of New York v. Pe¬ 
terson, C.CA.N.J., 113 P.2d 4. 

U. S. V. Bartholomew, D.C.Ark., 
137 P.Supp. 700—U. S. V. Koch 
Bros. Bag Co., D.C.Mo., 109 P.Supp. 
640—^Ice Plant Equipment Co. v. 
Martocello, D.C.Pa., 43 P.Supp. 281 
—Levin V. Brumberg, D.C.N.Y., 42 
P.Supp. 747. 

Nordman v. Johnson City, D.C. 
Ill., 1 P.R.D. 61. 

Dquivalent allegation 

(1) A statement that defendant 
after reasonable investigation was 
unable to ascertain whether the facts 
were true was the equivalent of al¬ 
legation required by Rules of Civil 
Procedure. 

U.S.—^Nieman v. Long, D.C.Pa., 31 P. 
Supp. 30. 

(2) Denials on ground that party 
was without any knowledge with re¬ 
spect to matters averred would be 
regarded as sufficient. 

U.S.—Caterpillar Tractor Co. v. In¬ 
ternational Harvester Co., C.C.A. 
Cal., 106 F.2d 769. 

(3) Where defendant stated in its 
answer that it was without knowl¬ 
edge that plaintiff had used a certain 
mark in commerce as alleged in 
plaintiff’s complaint, such statement 
would be construed as a denial. 

U.S.—Bunny Bear, Inc. v. Dennis 

Mitchell Industries, D.C.Pa., 139 F. 
Supp. 542. 

(4) Where complaint in action to 
set aside preferential transfer was 
not so vague or ambiguous that a 
responsive pleading could not be 
framed, and there were allegations, 
truth or falsity of which defendant 
was unable to determine, he coiUd so 
state and such statement would have 
effect of a denial. 

U.S.—Blane v. Young, D.C.Ohio, 10 P. 
R.D. 624. 

(6) Plaintiff’s allegation that she 
was a citizen and resident of New 
Jersey and that action was between 
citizens of different states was suffi- 
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where such an allegation is on its face untrue,^ 
as where the matter is one of common knowledge 
or one as to which the party can inform himself with 
slight effort,9 the pro forma denial is insufficient. 
So, a defendant may not assert lack of knowledge 
or information as to matters of public record and 
as to matters of record within defendant’s control 
and peculiarly within his knowledge, an answer al¬ 
leging that he is without knowledge or information 
sufficient to form a belief does not constitute a de¬ 
nial and does not put in issue the averments as to 
such matters.il 

An answer denying knowledge or information as 
to whether plaintiff is a Delaware corporation, as 
alleged, is insufficient, standing alone, to present an 
issue as to jurisdiction.12 Under the Federal Rules 
of Civil Procedure, Rule 9 (a), 28 U.S.C.A., pro¬ 
viding that when a party desires to raise an issue 
as to the capacity of any party to sue, or the au¬ 
thority of a party to sue in a representative ca¬ 
pacity, he shall do so by specific negative averment, 
defendant’s denial of knowledge or information suf¬ 


ficient to form a belief as to plaintiff’s appointment 
as administratrix is insufficient to raise an issue as 
to plaintiff’s legal capacity to sue.i^ 

Numerous plaintiffs. Where a number of plain¬ 
tiffs have joined in one bill of complaint, and each 
may or may not be entitled to a right of recovery 
against defendant, it is necessary for defendant 
to admit or deny the allegations of fact which per¬ 
tain to each plaintiff, in order that the issues for 
trial may be made definite.^^ 

Performance or occurrence of conditions preced¬ 
ent. Particular answers have been held sufficiently 
to comply with the Federal Rules of Civil Proce¬ 
dure, Rule 9 (c), 28 U.S.C.A., requiring that a denial 
of performance of conditions precedent shall be 
made specifically and with particularity-^^ a. gen¬ 
eral denial is insufficient to raise an issue with re¬ 
spect to such performance, where plaintiff’s allega¬ 
tion that he duly performed all the terms and con¬ 
ditions of the contract refers to, and pleads per¬ 
formance of, conditions precedent.^® An answer 


clently denied by answer stating that 
for lack of sufficient Information de¬ 
fendant could neither affirm nor deny 
plaintlffis citizenship, this being sub¬ 
stantial equivalent of language of 
Rule. 

U.S.—^Barthel v. Stamm, C.C.A.Ga., 
145 F.2d 487, certiorari denied 66 
S.Ct. 1026, S24 U.S. 878, 89 L.Ed. 
1430. 

(6) However, a statement in affi¬ 
davit of defense that defendant had 
no knowledge of the truth or falsity 
of the facts was held not a statement 
that stockholder was without knowl¬ 
edge or information sufficient to form 
a belief, as required by Rules of Civ¬ 
il Procedure. 

U.S.—Squire v. Levan, D.C.La., 32 F. 
Supp. 437. 

Assertion of coimterclaim held not 
to affect operation of Rule as to de¬ 
nial. 

U.S.—W. C. Shepherd Co. v. Royal 
Indem. Co., C.A.Ga., 192 F.2d 710. 

TTnder former Equity Boles, Rule 
30, a statement that defendant was 
without knowledge of the facts al¬ 
leged in the petition operated as a 
denial. 

U.S.—Grant v. A. B. Leach & Co., 
Ohio. 60 S.Ct. 107, 280 U.S. 361, 74 
L.Ed. 470, amended on other 
grounds 60 S.Ct. 236, 281 U.S. 689, 
74 L.Ed. 1119. 

In re Fosgate, D.C.Fla., 268 F. 
985. 

8. U.S.—^Ice Plant Equipment Co. 
V. Martocello, D.C.Pa., 43 F.Supp. 
281—Squire v. Levan, D.C.Pa., 32 


F.Supp. 437—Nieman v. Long, D.C. 
Pa., 31 F.Supp. 30. 

Similar holding under former Equity 
Buies, Buie 30 

U.S.—Tennessee Pub. Co, v. Carpen¬ 
ter, C.C.A.Tenn., 100 F.2d 728, cer¬ 
tiorari denied 59 S.Ct. 775, 306 U.S. 
669, 83 L.Ed, 1056. 

Fox Film Corporation v. Gross, 
D.C.N.T., 66 F.2d 467. 

9. U.S.—Squire v. Levan, D.C.Pa., 32 
F.Supp. 437. 

Reed v. Turner, D.C.Pa., 2 F.R.D. 

12 . 

Officer of corporation 
Where defendant is a corporation, 
plea denying knowledge or informa¬ 
tion sufficient to form a belief is not 
good if officer signing the pleading 
had sufficient information on which 
to form a belief. 

U.S.—^National Millwork Corporation 
V. Preferred Mut. Fire Ins. Co. of 
Chenango County, D.C.N.T., 28 F. 
Supp. 952. 

10. U.S.—U. S. V, Bartholomew, D.C. 
Ark., 137 F.Supp. 700. 

Porto Transport, Inc. v. Consoli¬ 
dated Diesel Elec. Corp., D.C.N.T., 
20 F.R.D. 1. 

Issue of fact not raised 
Denials in answer that defendant 
had knowledge concerning certain 
matters of public record and there¬ 
fore denied averment, and, if mate¬ 
rial, demanded proof, were insuffi¬ 
cient to raise any issue of fact. 

U.S.—Nieman v. Bethlehem Nat. 
Bank, D.C.Pa., 32 F.Supp. 436, af¬ 
firmed, C.C.A., 113 F.2d 717. 

447 


Plaintiff as qualified Interstate car¬ 
rier by motor vehicle 
U.S.—Porto Transport, Inc, v. Con¬ 
solidated Diesel Elec. Corp., D.C. 
N.Y., 20 F.R.D. 1. 

11. U.S.—^Mesirow v. Duggan, C.A. 
Mo., 240 P.2d 751, modified on oth¬ 
er grounds and rehearing denied 
243 P.2d 109, certiorari denied 78 S. 
Ct. 93, 366 U.S. 864, 2 L.Ed.2d 70. 

12. U S.—La Salle Co. v. Kane, D.C. 
N.T., 8 P.R.D. 625. 

13. U.S.—^Kucharski v. Pope & Tal¬ 
bot, D.C.N.T., 4 P.R.D. 208. 

14. U.S.—^Winslow v. National Elec. 
Products Corp., D.C.Pa., 5 F.R.D. 
126. 

15. Action on fire policy 
Paragraphs of answer of insurer in 

action on fire policy by reference to 
specific parts of answer which par¬ 
ticularized wherein plaintiffs had not 
performed conditions as alleged suf¬ 
ficiently complied with Rule. 

U.S.—^Brause v. Travelers Fire Ins- 
Co., D.C.N.T., 19 F.R.D. 231. 
Beferendum of wheat producers 
Where defendants* answer alleged 
that a referendum of wheat producers- 
was not conducted between the dates 
of the issuance of any proclamation 
of national marketing quota for wheat 
and July 25, answer substantially 
complied with Rule. 

U.S.—U. S. V. Stangland, D.C.Ind., 137 
F.Supp. 639, affirmed, C.A., 242 F- 
2d 843. 

16. U.S.—^Reynolds-Fitzgerald, Inc. 
v. Journal Pub. Co., D.C.N.T., 15 
F.R.D. 403. 
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may, under the Rule, be held good as to some allega- and a defendant who, in his answer, admits a par- 
tions and bad as to others.^" ticular fact is estopped to deny it.^O 

Likewise, under the Rule, the denial of an oc- Ordinarily, affirmative allegations in a pleading 
currence which constitutes a condition precedent not traversed by the adverse party are considered 

must be made specifically and with particularity.i^ as admitted.2l The mere fact that one defense 

is inconsistent with a general denial or with the 
§ 305. Admissions; Failure to Deny facts actually proved at trial is insufficient to sup- 

An admission in an answer is binding until with- port a claim of judicial admission.22 
■drawn. The failure to deny allegations of the complaint, *1 t» j t> 

except as to the amount of damage, constitutes an ad- Under the Federal Rules of Civil Procedure, Rule 
■mission thereof. g 28 U.S.C.A., the failure to deny allegations 

That which a defendant admits in his answer is of the complaint, other than those as to the amount 

binding on him until he withdraws the admission of damage, constitutes an admission of such allega- 

by a proper amended or supplemental pleading tions.^S 


17. Pnrcliaser’s liability under land 
contract 

Answer denying:, by number, para¬ 
graphs of complaint alleging perform- 
:ance of all conditions precedent to 
purchaser’s liability under executory 
land contract, was bad as to the gen¬ 
eral allegation of performance of 
■conditions precedent, under Rule, but 
was good as to allegations contained 
In the same paragraphs of complaint 
that plalntifC was able and willing to 
•convey and had tendered conveyance 
prior to institution of suit. 

U.S.—Coral Gables v. Skehan, D.C.N. 
J., 47 F.Supp. 1. 

18. U.S.—Budd Co. v. U. S., D.C.Pa., 
19 F.R.D. 346. 

19. U.S.—^Freedom Nat. Bank v. 
Northern Ill. Corp., C.A.I11., 202 
F.2d 601, 

"Withdrawal of answer 

Where defendant filed answer de¬ 
nying existence of diversity of citi- 
izenship which would give court ju¬ 
risdiction, but withdrew such an¬ 
swers and moved for entry of judg¬ 
ment over opposition of plaintiff, 
withdrawal of the answers and mo¬ 
tion for judgment constituted an ad¬ 
mission by defendant of the fact of 
diversity of citizenship, and judg¬ 
ment was not void for want of juris¬ 
diction. 

U.S.—^Menashe v. Sutton, D.C.N.T., 90 
F.Supp. 631, 

^Validity of rent order 

In action for violations of Emer¬ 
gency Price Control Act, Housing 
and Rent Act, and rent regnilatlons 
thereunder by collecting rents ex- 
•ceeding legal maximums, defendant’s 
admission of all material allegations 
of complaint, except allegations of 
rent overcharges, precluded him from 
•contesting validity of rent order Is- 
:sued under authority of Housing and 
Rent Act. 

U.S—Johnson v. U. S., CA.Cal., 193 
P.2d 969. 

SITonpayment of Insurance premiums 

Where complaint by insurer sought 
finding that original policy had laps¬ 
ed and that converted policy had 


never become effective because of 
nonpayment of premiums, answer 
which, although not directly admit¬ 
ting nonpayment of premiums, did 
admit waiver thereof, would be con¬ 
strued as admitting implicitly that 
the premiums were not paid, and as 
justifying their nonpayment. 

U S —^Equitable Life Assur. Soc. of 
U. S. V. Gillan, D.C.Neb., 70 F. 
Supp. 640. 

Membership in crew 

In action to recover for death of 
seaman and for pain and suffering, 
admission in answer that a person 
bearing name similar to intestate 
was in employ of United States on 
board ship involved and was a mem¬ 
ber of the crew was a sufficient ad¬ 
mission that seaman was a member 
of crew. 

U.S—Ledesma v. Dichmann, Wright 
& Pugh, D.C.N.T., 74 F.Supp. 762. 
Action in course of employment zu>t 
admitted 

An answer admitting that defend¬ 
ant bartender was “in the employ of’’ 
other defendants, but challenging 
“the implication concealed in said al¬ 
legation,’’ did not admit that barten¬ 
der acted in course of employment. 
U.S,—Novlck V. Gouldsberry, C.A. 
Alaska, 173 F.2d 496. 

20. U.S.—U. S. ex rel. and for Use 
and Benefit of Stanley v. Wimbish, 
C.C.A.N.C., 164 F.2d 773. 

Failure to re-employ serviceman 
U.S.—^U. S. ex rel. and for Use and 
Benefit of Stanley v. Wimbish, su¬ 
pra. 

21. U.S.—^Willson V. Graphol Prod¬ 
ucts Co., 165 P.2d 446, 35 C.C.P.A. 
Patents 857. 

22. U.S.—^Woldow V. Edgemoor 

Realty Co., D.C.Del., 81 F.Supp. 
800. 

23. U.S.—Consolidated Packaging 

Machinery Corp. v, Kelly, C.A.I11,, 
253 F.2d 49, certiorari denied 78 
S.Ct. 1161, 367 U.S. 906, 2 L.Bd.2d 
1166—Sinclair Refining Co. v. How¬ 
ell, C.A.Ala., 222 P.2d 637—McComb 
V. Blue Star Auto Stores, C.C.A. 
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Ill., 164 P.2d 329, certiorari denied 
68 S.Ct. 387, 332 U.S. 866, 92 L.Ed. 
424—Pontes v. Porter, C.C.A.Cal., 
166 P.2d 956—Sun-Maid Raisin 
Growers Ass’n v. Neustadter Bros., 
C.C.A.Cal., 115 P2d 126. 

D.C.—Scholl V. Scholl, 152 P.2d 672, 
80 U.S.APP.D.C. 292. 

Failure to make any response or de¬ 
nial 

U.S.—R. P. C. V. Marcum, D.C.Mo., 
100 F.Supp. 953. 

Absence of answer to allegation 
In divorce action, allegation that 
certain real estate was owned by 
plaintiff and defendant as tenants by 
the entireties, was admitted. In ab¬ 
sence of answer thereto. 

D.C.—Campbell v. Campbell, 170 P. 
2d 809, 83 U.S.AppD.C. 237. 
Essential averments in complaint 
not denied in answer are admitted. 
U.S.—Woods V. Mikelberg, D.C.Pa., 
80 F.Supp. 222. 

Matter not denied or put in issue 
Where answer had not, in legal ef¬ 
fect, denied matter, nor put it in is¬ 
sue, it stood admitted. 

U.S.—Mesirow v. Duggan, C.A.Mo., 
240 F.2d 761, modified on other 
grounds and rehearing denied 243 
P.2d 109, certiorari denied 78 S.Ct. 
93, 355 U.S. 864, 2 L.Ed.2d 70 

Answer neither admitting nor deny¬ 
ing allegationB 

Defendant, by reciting in her an¬ 
swer that she neither admitted nor 
denied the truths of the allegations 
of a certain paragraph of the com¬ 
plaint and demanding that plaintiff 
prove such allegations, admitted the 
allegations of such paragraph. 

U.S.—^Mahanor v. U. S., C.A.Mass., 
192 P.2d 873. 

Special damages 

Failure to deny that special dam¬ 
ages were incurred in trial of a per¬ 
sonal Injury action, admitted, at 
most, that the expenses were in¬ 
curred, but did not constitute an ad¬ 
mission of liability. 

U.S.—^Wong V. Swler, CA..Wash., 267 
F.2d 749. 
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Admission of conclusions of law. An admission i complaint raises no issue of fact.24 
in the answer of conclusions of law stated in the j 

2, Affirmative Defense or Avoidance 


§ 306. In General 

A defendant must set forth affirmatively any matter 
constituting an avoidance or affirmative defense, in order 
to raise an issue as to such matter. 

It is permissible, under the Federal Rules of Civil 
Procedure, 28 U.S.C.A., for a party to set forth 


affirmatively any defense he may have.25 Under 
Rule 8 (c), defendant, in pleading to a preceding 
pleading, must set forth affirmatively any matter 
constituting an avoidance or affirmative defense, 
in order to raise an issue as to such matter,*2® but 
this Rule applies only when there is a necessity of 


Sahjection of deceased to Workmen’s 
Compensation Xiaw 
Where plaintiff in death action al¬ 
leged employer-employee relation¬ 
ship between deceased and defend¬ 
ant but alleged that deceased had not 
been subject to Workmen's Compen¬ 
sation Law, and defendant did not 
expressly deny this averment, but 
only denied that plaintiff was enti¬ 
tled to recover any damages in the 
cause, the averment that deceased 
had not been subject to Workmen’s 
Compensation Law was admittted. 

U.S.—Sinclair Refining Co. v. Howell, 
C.A.Ala., 222 F.2d 637. 
trader former XSanlty Buies, Rule 
80, a similar rule prevailed. 

U.S.—Tennessee Pub. Co. v. Carpen¬ 
ter, C.CA.Tenn., 100 F.2d 728, cer¬ 
tiorari denied 59 S.Ct. 776, 306 U.S. 
659, 83 L.Bd. 1056—Owens v. Con¬ 
tinental Supply Co., C.C.A.Okl., 71 
F.2d 862—Peter Hand Co. v. U. S., 
C.C.A.I11.. 2 P.2d 449—Montgomery 

V. Pacific Electric Ry. Co., C.CA.. 
Cal., 293 F. 680, certiorari denied 
44 S.Ct. 334, 264 U.S. 586, 68 L.Ed. 
862—Princess Amusement Co. v. 
Wells, C.C.A.Tenn., 271 F. 226, cer¬ 
tiorari denied 41 S.Ct. 623, 256 U.S. 
701, 65 L.Ed. 1178. 

24. U.S.—Clark v. Inouye, CA..Cal., 
175 F.2d 740. 

Allegation held conclusion, of law 
In action for declaratory Judgment 
that renunciations of citizenship be 
canceled, an allegation that defend¬ 
ants had denied plaintiffs* rights and 
privileges as nationals is a conclu¬ 
sion of law, and where such conclu¬ 
sion is unsupported by any allega¬ 
tions of fact, the district court is 
without jurisdiction, although such 
allegation is admitted by defendants. 
U.S.—Clark v. Inouye, supra. 

25. U.S.—^Mitchell v. American Re¬ 
public Ins. Co., D.C.Iowa, 20 F.R.D. 
115. 

Joinder of parties; affirmative de¬ 
fense 

That one of several tenants in 
common could not maintain personal 
action for damages occasioned by 
negligent operation of oil and gas 
leases without joining other tenants 
In common was an affirmative de¬ 
fense which defendant could assert 

35A C.J.S.—29 


by answer, and not merely by mo¬ 
tion, 

U.S.—Guth V. Texas Co., D.C.Ill., 64 
F.Supp. 733, reversed on other 
grounds, C.C.A., 155 F.2d 563. 

26. U.S.—^Zeligson v. Hartman-Blalr, 
Inc., C.C.A.Kan., 135 F.2d 874— 
Cohen v. U. S., C.C.A.Minn., 129 F. 
2d 733—^Jack Mann Chevrolet Co. 

V. Associates Inv. Co., C.C.A.Mich., 
126 F.2d 778, 

McIntosh V. Chicago Exp., Inc., 
D.C.Nr.J., 164 F.Supp. 386-^exan- 
der V. Alexander, D.C.S.C., 140 F. 
Supp. 925—^R. F. C. V. Tuolumne 
Gold Dredging Corp., D.C.Cal., 137 
F.Supp. 856, affirmed, CA.., Walter 

W. Johnson Co. v. R. F. C., 280 F. 
2d 479, certiorari denied 77 S.Ct. 
48, 362 U.S. 832, 1 L.Ed.2d 62—Du¬ 
bois Nat. Bank of Dubois, Pa. v. 
Hartford Acc. & Indem, Co., D.C. 
Pa., 64 F.Supp. 809, affirmed, C.CA., 
161 F.2d 132—Tractor & Equipment 
Corporation v. Chain Belt Co., D.C. 
N.T., 60 F.Supp. 1001—^Eberle v. 
Sinclair Prairie Oil Co., D.C.Okl., 
36 F.Supp. 296, affirmed, C.CA-, 120 
P.2d 746, 136 A.L.R. 1494. 

Mitchell V. American Republic 
Ins. Co., D.C.Iowa, 20 F.R.D. 116— 
Lopez V. U. S. Fidelity & Guaran¬ 
ty Co., D.C Alaska, 18 F.R.D. 69. 
Motion to dismiss see Infra 813. 

Substantive law unchanged by rule 
U.S.—^MacDonald v. Central Vermont 
Ry., D.C.Conn., 31 F.Supp. 298. 

Particular defenses 

(1) Discharge through extension 
of time for payment. 

U.S.—Commercial Merchants Nat. 
Bank & Trust Co. of Peoria v. Le 
Toumeau, C.C.A..Ind., 137 F.2d 87, 
certiorari denied Le Toumeau v. 
Commercial Merchants Nat. Bank 
& Trust Co. of Peoria, 64 S.Ct. 93, 
820 U.S. 779, 88 L.Ed. 467. 

(2) Election of remedies. 

U.S.—Kuhl V. Hayes, C.A.Kan., 212 
F.2d 37—^Bagwell v. Susman, C.C. 
A.Tenn., 165 F.2d 412. 

Macias v, Klein, D.C.Pa», 106 F. 
Supp. 107, reversed on other 
grounds, C.A., 203 F.2d 206, cer¬ 
tiorari denied Macias v. Oakland 
Truck Sales, 74 S.Ct. 47, 346 U.S. 
827, 98 L.Ed. 362—General Electric 
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Co. V. Hygrade Sylvania Corp., D.C. 

N.T., 61 F.Supp. 476. 

(3) Failure of consideration. 

U S —^Mueller v. Rhode Island Ins. 

Co., D.C.N.T., 15 P.R.D. 64. 

(4) Nonperformance of conditions 
subsequent. 

U.S.—Reynolds-Fltzgerald, Inc. v. 

Journal Pub. Co., D.C.N.T., 16 F. 

R. D. 403. 

(6) Plaintiff’s having recourse to 
workmen’s compensation benefits. 
U.S.—^Konstantlno v. Curtiss-Wrlght 

Corporation, D.C.N.T., 52 F.Supp. 

684. 

(6) Circuity of action is not a de¬ 
fense that can be raised only by bill 
in equity, but constitutes an avoid¬ 
ance or affirmative defense under 
rule. 

U.S.—^Maryland Cas. Co. v. Employ¬ 
ers Mut. Liability Ins. Co. of Wis., 

C.A.Conn., 208 F.2d 731. 

(7) Defense that corporation’s 
president lacked authority to enter 
into contract on behalf of corpora¬ 
tion is an affirmative defense and 
must be specifically pleaded. 

U.S.—Branding Iron Club v. Riggs, 

C.A.Okl., 207 P.2d 720. 

(8) In equitable action to Impress 
constructive trust on leases acquired 
by coadventurers, and for account¬ 
ing, defense, if a defense, of authori¬ 
ty on part of defendants to bind 
plaintiffs by assignments to stran¬ 
gers was an afilrmative defense 
which should have been pleaded. 

U.S.—^Kaye v. Smltherman, C.A.Kan., 

225 F.2d 583, certiorari denied 76 

S. Ct 197, 360 U.S. 913, 100 L.Ed. 

800. 

(9) In action to recover broker’s 
commission, defendant was required 
to plead, as an affirmative defense^ 
that license laws of state did not 
give plaintiff any right against de¬ 
fendant after latter failed to pay 
commission for production of buyer. 
U.S.—C. B. Snyder Realty Co. v. 

Sherrill-Noonan, Inc., C.A.Pa., 261 

F.2d 269. 

(10) In action to rescind a trans¬ 
action for the sale of stock and to 
cancel purchase money notes, on 
ground of alleged fraud of which de¬ 
fendants allegedly had knowledge. 
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filing a pleading setting up any of the particular 
defenses recited therein and necessarily raising dis¬ 
puted questions of fact or law.27 The purpose of 
the Rule is to prevent surprise the burden is on 
the pleader to give fair notice of his affirmative 
defense to the opposite party, ^9 but defendant, in 
pleading an affirmative defense, need do no more 
than give plaintiff fair notice of the nature of the 
defense.^® 

Failure to plead an affirmative defense results 
in the waiver of that defense, and it is excluded 
as an issue in the case;3i likewise, under the Fed¬ 
eral Rules of Civil Procedure, Rule 12 (h), 28 
U.S.C.A., failure to plead a defense in avoidance 
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constitutes a waiver of the right to do so.^^ So, it 
has been held that if there is to be an issue as to 
a matter constituting an avoidance or affirmative 
defense, defendant must answer the complaint be¬ 
fore he can be heard on such issue ;33 but under 
other authority affirmative defenses may be raised 
by motion filed prior to answering the complaint.34 

Answers denying material allegations of petitions 
do not raise affirmative defenses.35 

Assumption of risk; contributory negligence. 
Under the Federal Rules of Civil Procedure, Rule 
8 (c), 28 U.S.C.A., the defenses of assumption of 
risk36 and contributory negligence^^ must be affirm- 


where a defendant had instituted suit 
in state court for judgment on two 
of the notes subsequently removed to 
a federal court, claim set forth in 
each of the pending suits could prop¬ 
erly be asserted as an affirmative de¬ 
fense in the other and in the state 
court suit, plaintiff could urge that 
which it urged in the Instant suit 
and plaintiff in the state court suit 
could assert the claim it sought to 
enforce in that suit, 

U.S.—Sentry Corp. v. Conal Intern. 

Corp., D.C.N.T., 164 P.Supp. 770. 
Jastifloatlon as plea in avoidance 

Where defense pleaded in para¬ 
graph of answer in action under Rob- 
' inson-Patman Act was justification 
pursuant to a section of the act, such 
defense was in the nature of a plea 
in avoidance and was required to be 
pleaded affirmatively, and hence 
plaintiffs motion to strike such par¬ 
agraph would be denied. 

U.S.—^Frederick W. Huber, Inc. v. 

Pillsbury Flour Mills Co., D.C.N. 

Y., 30 F.Supp. 108, 

Defense not required to be affirma¬ 
tively pleaded 

Where complaint seeking specific 
performance of agency contract 
showed by contract attached as an 
exhibit thereto that it stated no 
claim entitling complainant to relief 
sought because contract was unen¬ 
forceable for uncertainty, defense of 
uncertainty rendering contract un¬ 
enforceable was not required to be 
affirmatively pleaded. 

U.S.—^Anderson & Brown Co. v. An¬ 
derson, C.CJLH1., 161 F.2d 974. 
IKCatter of affirmative defense not set 
forth 

In action against insurer on cer¬ 
tificates of Insurance, allegations 
contained in affirmative defense, to 
effect that loss, if any was sustain¬ 
ed, occurred following termination of 
insurance contract, did not set forth 
a matter of affirmative defense, the 
general denial being sufficient to 
raise issue of coverage. 

U.S.—^Mueller v. Rhode Island Ins. 

Co., D.C.N.T., 16 F.R.D. 64. 


I Buie held inapplicable to surety’s 
action 

Rule did not apply to surety's ac¬ 
tion to recover premiums on deposi¬ 
tory bond securing deposits of state 
wherein payment of a premium after 
receipt of notice of cancellation of 
bond was alleged in complaint and 
admitted in answer, which allegation 
and admission were received in evi¬ 
dence without objection. 

U.S.—Massachusetts Bonding & Ins. 
Co. V. Harrisburg Trust Co., C.C. 
A.Pa., 148 P.2d 784. 

27- U.S.—^Miller v. Hoffman, D.C.N. 
J., 1 P.R.D. 290. 

28. U.S.—Sly V. U. S, D.C.I11., 125 
F.Supp. 89, reversed on other 
grounds, C.A., 220 P.2d 212. 

Lopez V. U. S. Fidelity & Guaran¬ 
ty Co., D.C.Alaska, 18 P.R.D. 69. 

29- U.S.—Edmonds v. U. S., D.C. 
Wls., 148 F.Supp. 186. 

30- U.S—^Edmonds v. U. S., supra. 

31. U.S.—C. B. Snyder Realty Co. v. 
Sherrlll-Noonan, Inc., C.A.Pa., 261 
F.2d 269. 

Lopez V. U. S. Fidelity & Guar¬ 
anty Co., D.C.Alaska, 18 F.R.D. 69. 

32. U.S.—Alexander v. Alexander, D. 
C.S.C., 140 F.Supp. 925. 

33. U.S.—Cohen v. U. S., C.C.A. 
Minn., 129 F.2d 733. 

34. U.S.—-Schetter v. U. S., D.C.Pa., 
136 F.Supp. 931. 

35. U.S.—^Rich v. Pappas, C.A.Ky., 
229 F.2d 308. 

36. U.S.—^McIntosh v. Chicago Exp., 
Inc., D.C.N.J., 164 F.Supp. 386— 
Konstantino v. Curtiss-Wright Cor¬ 
poration, D.C.N.T., 62 F.Supp. 684. 

37. U.S.—^White v. Sears, Roebuck 
& Co., C.A.Va., 242 F.2d 821—Cin¬ 
cinnati, N. O. & T. P. Ry. Co. v. 
Eller, C,A.Ky., 197 P.2d 662, cer¬ 
tiorari denied 73 S.Ct. 105, 344 U.S. 
864, 97 L.Ed. 670—Railway Exp. 
Agency v. Mallory, C.C.A.Mass, 
168 P.2d 426, certiorari denied 69 
S.Ct. 48, 335 U.S. 824, 93 L.Ed. 378 
—^American Motorists Ins. Co. v. 
Napoli, C.C.A.La., 166 F.2d 24—| 
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Rubin V. Schupp, C.C.ACal., 127 F. 
2d 625—Bridges v. Dahl, C.C.A. 
Mich., 108 P.2d 228. 

McIntosh V. Chicago Exp., Inc., 
D.C.N.J., 164 F.Supp. 385—Mac¬ 

Donald V. Central Vermont Ry., D. 

C. Conn., 31 F.Supp. 298. 

Motion to dismiss see infra 813. 
Buie construed In light of Erie v. 

Tompkins 

The Federal Rules of Civil Proce¬ 
dure, Rule 8 (c), 28 U.S.C.A., requir¬ 
ing defendant to plead affirmatively 
the defense of contributory negli¬ 
gence, must be construed in the light 
of Brie Railroad Co. v. Tompkins, 68 
S.Ct. 817, 304 U.S. 64, 82 L.Ed. 1188, 
114 A.L.R, 1487, requiring the federal 
courts to apply state statutory law 
and state decisions on questions of 
general law, except in matters gov¬ 
erned by the federal Constitution or 
statutes, which decision was handed 
down after the Federal Rules of Civ¬ 
il Procedure were adopted by the su¬ 
preme court, but before the date 
when the Rules became effective. 
U.S.—^Fort Dodge Hotel Co. v. Bar- 
telt, C.C.A.Iowa, 119 P.2d 253. 
Official form setting forth neces¬ 
sary elements to plead in a complaint 
for negligence, contained in Appen¬ 
dix of Forms attached to Federal 
Rules of Civil Procedure, is equally 
applicable to an answer for pleading 
contributory negligence. 

U.S.—Gray v. Baltimore & O. R. Co., 

D. aOhio, 9 F.R.D. 25. 

Defense held sufficiently stated 
U.S.—Bauman v. Aluminum Co. of 

America, D.C.N.T., 68 F.Supp. 160. 

Contributory negligence of plaintiff’s 
coemployee 

U.S.—Konstantino v. Curtiss-Wright 
Corporation, D.C.N.Y., 62 F.Supp. 
684. 

Buie not applicable; freedom from 
contributory negligence 
Burden is on plaintiff in action un¬ 
der Federal Tort Claims Act arising 
out of tort committed in Iowa to es¬ 
tablish freedom from contributory 
negligence, and federal rule provid- 
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atively pleaded. However, the defense of con¬ 
tributory negligence need not be predicated on ex¬ 
tensive factual allegations ;38 a plea that simply 
states that complainant was guilty of contributory 
negligence is sufiicient.89 

Fraud; mistake. Under the Federal Rules of 
Civil Procedure, Rule 8 (c), 28 U.S.C.A., fraud 
must be affirmatively pleaded as a defense.^0 Under 
Rule 9(b), in all averments of fraud or mistake, the 
circumstances constituting fraud or mistake must 
be stated with particularity.*^i 


Illegality, Under Rule 8 (c), the defense of 
illegality must be affirmatively pleaded.^ 2 

Jurisdiction. The question of jurisdiction may be 
raised by answer.^8 Lack of jurisdiction of the per¬ 
son, on the part of a court, is an affirmative dila¬ 
tory defense,^^ and must be asserted either by plead¬ 
ing or by motion before pleadingso, such lack 
may be pleaded in the answer.^® 

Release. In an action on a contract, release is 
new matter constituting a defense, and, if relied on. 


ing that contributory negligence la 
an affirmative defense is not applica¬ 
ble, since Iowa rule requiring plain¬ 
tiff to plead and establish freedom 
from contributory negligence is one 
of substantive law and not of proce¬ 
dure. 

U.S.—Van Wie v. U. S., D.aiowa, 77 
F.Supp. 22. 

Decisions apart from Pederal Btiles 
of Civil Procedure 

(1) It was held, prior to the pro¬ 
mulgation of the Federal Rules of 
Civil Procedure, that such defense 
must be pleaded by defendant re¬ 
gardless of the local rule and even 
though the case was at common law. 
U.S.—Levine v. Shell Eastern Petro¬ 
leum Products, C.C.A.N.Y., 73 P.2d 
292, certiorari denied 55 S.Ct 545, 
294 U.S. 719, 79 L.Ed. 1261—Con¬ 
rad V. Wheelock, D.C.Ill., 24 F.2d 
996. 

(2) It was also held, however that, 
in absence of local statute requiring 
special plea of contributory negli¬ 
gence, defendant could rely on such 
negligence without pleading it. 

U.S.—^Winn V. Consolidated Coach 

Corporation, C.C.A.Tenn., 65 F.2d 
266, certiorari denied 64 S.Ct. 453, 
291 U.S. 668, 78 L.Ed. 1069, rehear¬ 
ing denied 64 S.Ct. 667, 291 U.S. 
661, 78 L.Ed. 1059. 

(3) It was also held that the ques¬ 
tion as to whether or not defendant 
was required to plead contributory 
negligence specially depended on the 
practice of the state in which the 
court was sitting; that under the 
practice of the state courts in Min¬ 
nesota, contributory negligence 
might be proved under a general de¬ 
nial; and that in a federal court in 
that state a general allegation of con¬ 
tributory negligence in the answer 
was sufficient. 

U.S.—Hardy v. Chicago, St. P., M. & 
O. Ry. Co., C.C.Minn., 172 F. 454. 

(4) Rule in some states that con¬ 
tributory negligence need not be spe¬ 
cially pleaded see Negligence § 198. 

(6) Other decisions Involving con¬ 
tributory negligence as a defense see 
45 C.J. p 1118 notes 17-19. 

38. U.S.—^American Motorists Ins. 


Co. v. Napoli, C.C.A.La., 166 F.2d 
24. 

39. U S.—^American Motorists Ins. 
Co. V. Napoli, supra. 

Charge as to aUegations held errone¬ 
ous 

Oral charge, in an automobile col¬ 
lision case, that defendant’s plea of 
contributory negligence could not be 
considered because it was not sup¬ 
ported by any allegations of fact, 
was manifestly erroneous. 

U.S,—^American Motorists Ins. Co. v. 
Napoli, supra. 

40. U.S.—Garcia Laranjo v. Brown¬ 
ell, D.C.Cal.. 126 F.Supp. 370. 

Estoppel by fraud see infra § 308. 
Answers held sufficient 

(1) In action on a life policy, an¬ 
swer of defendants sufficiently advis¬ 
ed plaintiff of defense of false state¬ 
ments by the insured where plain¬ 
tiffs were not surprised and no mo¬ 
tion for a more particular statement 
was made. 

U.S.—lessen v. Aetna Life Ins. Co., 
CJI.I11., 209 F.2d 453. 

(2) Where complaint sought re¬ 
covery under Federal Employers’ 
Liability Act for injuries sustained 
during employment for defendant 
railway, affirmative defense which 
alleged that plaintiff falsely and 
fraudulently concealed and misrep¬ 
resented medical history and prior 
injury when executing application 
for employment, and that defendant 
relied on plaintiff’s false answers, 
and would not have employed plain¬ 
tiff if it had known truth, was suffi¬ 
cient in law. 

U.S.—^Talarowskl v. Pennsylvania R. 
Co., D.C.Del., 135 F.Supp. 603. 
XTuder former Equity EtQes a par¬ 
ticular answer to a bill for injunc¬ 
tion was held sufficient to raise issue 
of fraud or mistake. 

U.S.—^U. S. V. Raine-Andrews Lum¬ 
ber Co., D.aW.Va., 262 F. 787. 

41. U.S.—U. S. V. Gill, D.C.Pa.. 156 
F.Supp. 966. 

Action on note 

U.S.—U. S. V. Gill, supra. 

Allegations held insufficient 
U.S.—^Aetna Casualty & Surety Co. 
V. Abbott, C.C.A.Md., 130 P.2d 40. 
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U. S. Air Conditioning Corp. v. 
Fogel, D.C.Pa., 172 F.Supp. 639. 

42. U.S.—^American Casualty Co. of 
Reading, Pa., v. Morris, D.C.W.Va., 
61 F.Supp. 889, affirmed, C.C.A., 
Simon V. American Cas. Co. of 
Reading, Pa., 146 P.2d 208. 

Exclusion from liability policy 
In action against motor vehicle 
freight earner’s liability insurers on 
judgment against carrier for death of 
plaintiff’s husband as result of colli¬ 
sion between automobile and carrier’s 
truck, it was Incumbent on defend¬ 
ants to plead breach of policy provi¬ 
sion, excluding coverage of vehicles 
used in illicit or prohibited trade or 
transportation, in order to rely on 
such breach. 

U.S.—Travelers Mut. Casualty Co. v. 

Rector, C.C.A.Neb., 138 F.2d 396. 
Decision prior to Federal Buies of 
Civil Procedure 

U.S.—Southern Ry. Co. v. King, Ga., 
160 F. 332, 87 C.C.A. 284, affirmed 
30 S.Ct. 694, 217 U.S. 624, 64 L.Ed. 
868 . 

43. U.S.—Carr v. Beverly Hills 
Corp., C.A.Cal., 237 F.2d 323, re¬ 
versed on other grounds 77 S.Ct. 
1376, 364 U.S. 917, 1 L.Ed.2d 1433, 
rehearing denied 78 S.Ct. 7, 355 U. 
S. 852, 2 L.Ed.2d 60. 

Previous adverse ruling on motion to 
dismiss 

Under the Federal Rules of Civil 
Procedure a defendant may by an¬ 
swer raise questions of jurisdiction, 
even though such questions have pre¬ 
viously been ruled on adversely on a 
motion to dismiss. 

U.S.-Rank v. Krug, D.C.Cal., 142 
F.Supp. 1. 

44. U.S.—Croney v. Louisville & N. 
R. Co., D.C.N.T., 14 F.R.D. 356. 

45. U.S.—Croney v. Louisville & N. 
R. Co., supra. 

46. U.S.—^Kerr v. Compagnie De Ul¬ 
tramar, C.A.N.T., 260 F.2d 860. 

Kamen Soap Products v. Struth- 
ers Wells Corp., D.C.N.Y., 169 F. 
Supp. 706. 

Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, 
D.C.N.J., 2 F.R.D. 278, reversed on 
other grounds, C.C.A., 130 F.2d 186. 
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must be specially pleaded.'^^ Likewise, in an action 
against the United States under the Federal Tort 
Claims Act, the defense of a release must be plead- 
ed>^ 

Rescission or mutual abandonment of a contract 
is a distinct and substantive ground of defense 
which must be alleged in the answer if a defendant 
seeks to avail himself of it in order to defeat re¬ 
covery on a contract;^® and in a suit for damages 
for breach of warranty, the defense of rescission is 
an affirmative defense and should be pleaded.^® 

Res judicata. Under the Federal Rules of Civil 
Procedure, Rule 8 (c), 28 U.S.C.A., res judicata 
is an affirmative defense.^i It has variously been 
held that it must be affirmatively pleaded ;52 that it 
must be pleaded to be available on the trial 
that ordinarily it must be pleaded by a defendant;®^ 
that it may be raised by answer, and is not required 
to be raised by motion to dismiss that ordinarily 


it is pleaded as an affirmative defense under the 
Federal Rules of Civil Procedure, 28 U.S.CA., 
but where the substantive rights of the parties are 
not endangered, the manner of raising the defense is 
unimportant;®® and that it is ordinarily pleaded as 
an affirmative defense, under 8 (c), but this is a 
mere matter of form,®^ and the defense may be 
raised either by motion to dismiss or in the answer.®8 

Statute of frauds. The statute of frauds is an 
affirmative defense which is required by Rule 8 (c) 
to be affirmatively pleaded.®^ The sufficiency of the 
pleading of the statute is not affected by any re¬ 
quirement of a state practice act.®® 

Unclean hands. The defense of unclean hands 
may be taken up without affirmative claim there¬ 
for;®^ so, it is not an affirmative defense which is 
in effect waived by virtue of the Federal Rules of 
Civil Procedure, Rules 8 (c) and 12 (h), 28 U.S.C 
A., if not raised in a responsive pleading.®^ 


47. U.S.—Jack Mann Chevrolet Co. 
V. Associates Inv. Co., C.C.A.Mich., 
126 F.2d 778. 

48. Answer held sttfflolent 

U.S.—Rushford v. U. S.. D,C.N.Y., 92 
F.Supp. 874, aflarmed, CA.., 204 F. 
2d 831. 

49. U.S.—^Jack Mann Chevrolet Co. 
V. Associates Inv. Co., C.C.A.Mlch., 
126 F.2d 778. 

Besclsslon not available under de¬ 
fense of fraud 

A defense to a contract on ground 
that It was obtained through fraud 
is not the same as a defense alleging 
that contract was rescinded, and re¬ 
scission cannot be relied on where 
only claim of defense was fraud. 
U.S.—Jack Mann Chevrolet Co. v. 
Associates Inv. Co., C.C.A.Mich., 
126 F.2d 778. 

60. U.S.—Bagwell v. Susman, C.CA. 
Tenn., 165 F.2d 412. 

61. U.S.—^Zellgson v. Hartman-Blair, 
Inc., C.CAKan., 136 F.2d 874. 

Liken v. Shaffer, D.C.Iowa, 64 
F.Supp. 432. 

Jones V. Miller, D.C.Pa., 2 F.R.D. 
479. 

D.C.—Land v. Dollar, 190 F.2d 623, 
89 U.S.App.DC. 38, vacated on oth¬ 
er grounds 73 S.Ct. 7, 344 U.S. 806, 
97 L.Ed. 628, and In re Killion, 73 
S.Ct. 8, 344 U.S. 806, 97 L.Ed. 628. 
Season for role 

Res judicata does not create a ju¬ 
risdictional bar; it operates only by 
way of estoppel. 

D.C.—Scholia V. Scholia, 201 F.2d 211, 
92 U.S.App.D.C. 9, certiorari denied 
73 S.Ct. 951, 346 U.S. 966, 97 L.Ed. 
1384, and 73 S.Ct. 952, 345 U.S. 966, 
97 L.Ed. 1386. 

Defense held properly presented 
U.S.—^Fletcher v. Flournoy, 113 F. 


Supp. 727, affirmed, C.A., 205 F.2d 
896, certiorari denied 74 S.Ct. 126, 
346 U.S. 877, 98 L.Ed. 386, rehear¬ 
ing denied 74 S.Ct. 238, 346 U.S. 
913, 98 L.Ed. 409. 

52- U.S.—^Zellgson v. Hartman-Blair, 
Inc., C.C.A.Kan., 135 P.2d 874. 
Necessity of pleading judgment gen¬ 
erally see Judgments § 822. 
JtLdgment of dismissal in previous 
action 

In death action, contention that 
judgment of dismissal, pursuant to 
compromise and settlement, in plain¬ 
tiff’s previous death action against 
other alleged tort-feasors than mov¬ 
ant barred further action by plain¬ 
tiff, constituted matters of defense 
which should be affirmatively plead¬ 
ed. 

U.S.—^Eberle v. Sinclair Prairie Oil 
Co., D.C.Okl., 36 F.Supp. 296, af¬ 
firmed, C.C.A., 120 P.2d 746, 136 
A.L.R. 1494. 

scatter In affidavit treated as plea 
Pleadings and judgments in suits 
filed by plaintiff against defendant 
in other district courts involving the 
same alleged libelous publication, set 
up in defendant’s affidavit for dis¬ 
missal, were properly treated as a 
plea of res judicata. 

U.S.—^Hartmann v. Time, Inc., C.C.A. 
Pa., 166 P.2d 127, 1 A.L.R2d 370, 
certiorari denied 68 S.Ct. 1496, 334 
U.S. 838, 92 L.Ed. 1763. 

63. U.S.—^Ratner v. Paramount Pic¬ 
tures, D.aN.T., 6 P.B.D. 618. 

64. D.C.—Scholia v. Scholia, 201 F. 
2d 211, 92 U.S.App.D.C. 9, certio¬ 
rari denied 73 S.Ct. 961, 346 U.S. 
966, 97 L.Ed. 1884, and 73 S.Ct. 962, 
346 U.S. 966, 97 L.Ed. 1385. 

55. U.S.—Consolidated Freightways 
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V. Railroad Commission of Cali¬ 
fornia, D.C.Cal., 36 F.Supp. 269. 
Motion to dismiss see infra § 816. 

56. U.S.—Bloomfield Ave. Corp. v. 
Montclair Mfg. Co., D.C.N.J., 90 P. 
Supp. 1020. 

67. U.S.—^Hartmann v. Time, Inc., C. 
C.A.Pa., 166 P.2d 127, 1 A.L.R.2d 
370, certiorari denied 68 S Ct. 1496, 
334 U.S. 838, 92 L.Bd. 1763. 

58. U.S—^Hartman v. Time, Inc., su¬ 
pra. 

59. U.S.—^Andrews v. Heinzman, D. 
C.Neb., 8 F.R.D. 48. 

Exception as to defect on face of 
pleading 

(1) In action in federal court sit¬ 
ting in Pennsylvania, defense of 
Pennsylvania statute of frauds re¬ 
lating to personalty should be pre¬ 
sented by affirmative defense under 
Rule 8 (c), except where the defect 
appears on face of pleading, in which 
event question may be raised on mo¬ 
tion to dismiss for insufficiency. 

U.S.—Cohen v. Johnson, D.C.Pa., 8 

P.R.D. 37. 

(2) Motion to dismiss generally 
see infra 9 817. 

60. U.S.—Cohen v. Johnson, supra. 

61. U.S.—^Llbby-Owens-Pord Glass 

Co. V. Sylvanla Industrial Corp , 
C.C.A.N.T., 154 P.2d 814, certiorari 
denied 66 S.Ct. 1363, 328 U.S. 859, 
90 L.Ed. 1630. 

Nlash Refining Co. v. Sydney 
Berman & Co., D.C.N.Y., 89 F.Supp. 
639. 

Necessity of pleading unclean hands 
generally see Equity § 97. 

62. U.S.—^Hardlnge Co. v. Jones & 
Laughlin Steel Corp., D.C.Pa., 164 
F.Supp. 76. 
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§ 307. Limitations and Laches 

The defense of laches must be affirmatively pleaded; 
the statute of limitations likewise must be, except where 
it is a limitation on the continued existence of a right 
and goes to the substance of the plaintiff’s claim. 

Under the Federal Rules of Civil Procedure, 
Rule 8 (c), 28 U.S.C.A., the defense of laches must 
be affirmatively pleaded.®^ Rule 12 (b) requires 
that the defense of laches be made by a responsive 
pleading and, under Rule 12, if it is not pleaded, 
it is waived.®® 

Under the Federal Rules of Civil Procedure, Rule 


8 (c), 28 U.S.C.A., in pleading to a preceding plead¬ 
ing a party, if he wishes to rely thereon, must set 
forth affirmatively the statute of limitations, and the 
statute is an affirmative defense which must be 
pleaded,®® or the defense must be asserted as such;®*^ 
and the holding that the statute of limitations is a 
defense to be affirmatively pleaded has also been 
made without reference to the Federal Rules of 
Civil Procedure.®® Other statements are that 
normally the defense of the statute of limitations 
must be affirmatively pleaded,®9 that ordinarily such 
defense is affirmatively pleaded in the answer,*^® and 


63. U.S.—Sldebotham v. Robison, C. 
A.Cal., 216 F.2d 816—Tornello v. 
Deligiannis Bros., CA-IIL, 180 F,2d 
663—^WlUson v. Graphol Products 
Co., 165 F.2d 446, 36 C.C.P.A. Pat¬ 
ents 857—^Bergeron v. Mansour, C. 
C.A.Mass., 162 F.2d 27—Topping v. 
Fry. C.A.I11., 92 F.2d 715. 

Wilson V. Illinois Cent. R. Co., D. 
C.I11., 147 F.Supp. 613—U. S. v. A-1 
Meat Co., D.C.N.Y., 146 F.Supp. 690, 
affirmed, C.A., 256 F.2d 491—United 
Engineering & Foundry Co. v. Cold 
Metal Process Co., D.C.Pa., 92 F. 
Supp. 696, vacated on other 
grounds, C.A., 190 F.2d 217—^Auto¬ 
matic Paper Machinery Co. v. Mar- 
calus Mfg. Co., D.C.N.J., 64 F.Supp. 
106, reversed on other grounds 147 
F.2d 608, affirmed Scott Paper Co. 
V, Marcalus Mfg. Co., 66 S.Ct. 101, 
326 U.S. 249, 90 L.Ed. 47, rehearing 
denied 66 S.Ct. 263, 326 U.S. 811, 90 
Li.Ed. 496—^Thlerfeld v. Postman’s 
Fifth Avenue Corporation, D.C.N. 
T., 37 F.Supp. 968. 

Sheldon v. Seas Shipping Co., D. 
C.Pa., 7 F.R.D. 233. 

D.C.—Riley v. Titus, 190 F.2d 653, 
89 U.S.App.D.C. 79, certiorari de¬ 
nied 72 S.Ct. 82, 342 U.S. 866, 96 
Li.Ed. 644, rehearing denied 72 S.Ct. 
179, 342 U.S. 889, 96 L.Ed. 667. 
Motion to dismiss see infra § 814. 
Necessity for pleading laches gener¬ 
ally see Equity S 132. 

Allegation, held Insiifflclent 

Allegation, in connection with de¬ 
fense of laches, that defendant’s po¬ 
sition changed by reason of long de¬ 
lay in asserting liability against him, 
absent any allegation as to how or 
In what manner delay worked to his 
prejudice, was insufficient to estab¬ 
lish laches as a defense within period 
covered by statute of limitations. 
U.S.—Reconstruction Finance Corpo¬ 
ration V. Goldberg, C.C.A.I11., 143 
F.2d 752, certiorari denied 66 S.Ct. 
117, 323 U.S. 770, 80 L.Ed. 616, re¬ 
hearing denied 66 S.Ct 266, 323 U. 
S. 817, 89 L.Ed. 649. 

Special defense 

Laches is a special defense and 
must be pleaded as such. 

U.S.—Rank v. Krug, D.C.Cal., 90 F. 
Supp. 773. 


Beclslons prior to Federal Bnles of 
Civil Procedure 

(1) In the equity practice of the 
federal courts, excepted from the 
Conformity Act by Rev.St. §§ 913, 
914, laches did not need to be set up 
by plea or answer, but the bill was 
required to excuse the delay in seek¬ 
ing equity relief; otherwise, com¬ 
plainant’s laches might be taken ad¬ 
vantage of by demurrer or on final 
hearing. 

U.S.—Hays v. Port of Seattle, Wash., 
40 S.Ct 125, 261 U.S. 233, 64 L.Ed. 
243. 

(2) In a federal court it was not 
necessary, in order to let in the de¬ 
fense of laches, that a foundation 
should be laid by any averment in 
the answer. 

U.S.—Hudnutt V. Britannia Min. Co., 
Mont, 133 F. 1020, 66 C.C.A. 679— 
Moore v. Nickey, Mont, 133 F. 289, 
66 C.C.A. 667. 

(3) Where a defense of laches was 
disposed of as a question of pleading, 
it was required to be determined ac¬ 
cording to the record as it stood, but, 
when it was raised as a trial ques¬ 
tion, complainants might obtain leave 
to amend, whereupon it was required 
to be ruled In accordance with the 
new record; where a defense of lach¬ 
es was raised by answer, the ques¬ 
tion was thereby transferred to the 
domain of trial questions, but could 
be raised at the outset of the trial as 
though it were a question of plead¬ 
ing or by objections to evidence. 

U.S.—Alexajider v. Fidelity Trust 

Co., D.C.Pa., 214 F. 496. 

64. D.C.—^Riley v. Titus, 190 P.2d 
653, 89 U.S.App.D.C. 79, certiorari 
denied 72 S.Ct. 82, 342 U.S. 855, 96 
L.Ed. 644, rehearing denied 72 S. 
Ct. 179, 342 U.S. 889, 96 L.Ed. 667. 

65. U.S.—-Tornello v. Deligiannis 
Bros., CJLIll., 180 F.2d 653. 

66. U.S.—Van Sant v. American Ex¬ 
press Co., C,A.Pa., 169 F.2d 355— 
Roe V. Sears, Roebuck & Co., C.C. 
A.I11., 132 F.2d 829. 

Motion to dismiss see infra § 814. 
Necessity for pleading statute as de¬ 
fense generally see Limitations of 
Actions §§ 364-368. 
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’’The general rule is that a party 
must plead the statute of limitations 
in order to avail himself of it, the 
reason being that it is an affirmative 
defense which, like most, may be 
waived. Rule 8 (c), Federal Rules of 
Civil Procedure, 28 U.S.C.A.. follow¬ 
ing section 723c, confirms this princi¬ 
ple.” 

U.S.—Kraushaar v. Leschin, D.C.Pa., 
4 F.R.D. 143, 144. 

Affirmative defense to be specially 
pleaded 

U.S.—Massachusetts Bonding & Ins. 
Co. V. Darby, D.C.Mo., 69 F.Supp. 
176. 

Defense held sufficiently pleaded 
U.S.—R. F. C. V. Tuolumne Gold 
Dredging Corp., 137 F.Supp. 866, 
affirmed, C.A., Walter W. Johnson 
Co. V. R. F. C., D.aCal., 230 F.2d 
479, certiorari denied 77 S.Ct 48, 
352 U.S. 882, I L.Ed.2d 62. 
Demurrer 

(1) Generally the defense of limi¬ 
tations may not be raised by demur¬ 
rer in federal court, even though the 
bar is apparent on the pleadings. 
U.S.—^Kraushaar v. Leschin, D.C.Pa., 

4 F.R.D. 143. 

(2) Abolition of demurrer see su¬ 
pra § 269. 

Optional plea 

Plea of the statute of limitations 
is an optional plea by defendant and 
an affirmative defense, and plaintiff 
need not set out affirmatively tliat 
the subject matter sued upon is with¬ 
in the statute. 

U.S.—Continental Illinois Nat. Bank 
& Trust Co. of Chicago v. Ehrhart, 
D.C.Tenn., 1 F.R.D. 199. 

67. U.S.—Sheldon v. Seas Shipping 
Co., D.C.Pa., 7 F.R.D. 233. 

68. U.S.—^De Jesus Gerena v. Fol¬ 
som, D.C.Puerto Rico, 161 F.Supp. 
417. 

69. U.S.—^Lomax v. U. S., D.C.Pa., 
156 F.Supp. 354. 

70. U.S.—^Burrell v. La Follette 
Coach Lines, D.C.Tenn., 97 F.Supp. 
279. 

Bar appearing from complaint 
Under Federal Rules of Civil Pro¬ 
cedure, defense of limitations must 
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that the manner of pleading the statute is governed 
by Federal Rules.'^^ There has also been said to 
be ample authority for the proposition that the de¬ 
fenses of laches and the statute of limitations may 
be raised affirmatively or by motion when the facts 
averred in the complaint show that it is obvious that 
the statute applies.'^^ 

Under the Federal Rules of Civil Procedure, Rule 
12 (b), 28 U.S.C.A., the inclusion in the answer 
of a defense that the statute of limitations bars the 
action is properand, under Rule 12 (h), the 
legal effect of an answer not raising the defense of 
the statute of limitations is to waive the defense.*^^ 

On the other hand, if a statute of limitations is 
made a limitation on the continued existence of a 
right, rather than a mere bar to suit on it, it goes 
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to the substance of plaintiff’s claim, so that he must 
show himself to be within the statute in order to 
recover, and defendant, therefore, need not specially 
plead the defense under the Federal Rules of Civil 
Procdure, Rule 8(c), 28 U.S.C.A.^S 

§ 308. Waiver and Estoppel 

The defenses of waiver and estoppel must be affirma¬ 
tively pleaded. 

Under the Federal Rules of Civil Procedure, Rule 
8 (c), 28 U.S.C.A., estoppel is a defensive matter,*76 
it is an affirmative defense,77 and must be pleaded 
if it is not pleaded, it is waived under the Federal 
Rules of Civil Procedure, Rule 12, 28 U.S.C.A.76 

Under Rule 8 (c), the defense of waiver, in order 
to be available, must be affirmatively pleaded.^® 


3. Set-Offs, Counterclaims, and Cross Claims 


§ 309. In General 

Counterclaims are available In actions brought In the 
federal courts. 


Under the Federal Rules of Civil Procedure, Rule 
13, 28 U.S.C.A., counterclaims and cross claims are 
available in the federal courts,6l counterclaims being 


ordinarily be interposed by answer 
unless legal effect of such bar con¬ 
clusively appears from complaint. 

U.S.—Barnhart v. Western Maryland 
R. Co., D.C.Md, 41 F.Supp. 898, af¬ 
firmed, C.C.A., 128 P.2d 709, certio¬ 
rari denied 63 S.Ct 75, 317 U.S. 671, 
87 L.Ed. 538. 

71. U.S.—^Plax V. Prudential Life 
Ins. Co. of America, D.C.Cal., 148 
F.Supp. 720. 

72. U.S.—Sherwin v. Oil City Nat. 
Bank, D.C.Pa., 18 F.R.D. 188, af¬ 
firmed, C.A., 229 P.2d 836. 

73. U.S—^Klages v. Cohen, D.C.N. 
T., 7 P.R.D. 216. 

74. U.S.—^Van Sant v. American Ex¬ 
press Co., C.A.Pa., 169 P.2d 365- 

Roe V. Sears, Roebuck & Co., C.C.A- 
Ill., 132 P.2d 829. 

Whitmarsh v. Durastone Co., D. 
C.R.I., 122 F.Supp. 807. 

75. U.S.—Goodwin v. Townsend, C. 
A.Pa., 197 P.2d 970. 

Berry v. Heller, D.C.Pa., 79 P. 
Supp. 476. 

Owens Generator Co. v. H. J. 
Heinz Co., D.C.Cal., 23 P.R.D. 121. 

76. U.S.—Sidebotham v. Robison, C. 
A.Cal., 216 P.2d 816. 

77. U.S.—^Wackerle v. Pacific Bmp. 
Ins. Co., 219 P.2d 1, 62 A.L.R.2d 
814, certiorari denied 75 S.Ct. 884, 
349 U.S. 965, 99 LJE3d. 1279—Cum¬ 
mings V. Moore, C.A.Okl., 202 F.2d 
146—Tornello v. Deligiannls Bros., 
C.A.I11.. 180 P.2d 663. 

Sstoppel by fraud 

(1) Defense of estoppel by fraud 
is an affirmative defense. 


U.S.—^Bush V. Remington Rand, C.A. 
Conn., 213 F.2d 456. 

(2) Pleading fraud generally see 
supra § 306. 

78. U.S.—Wackerle v. Pacific Emp. 
Ins. Co., C.A.MO., 219 F.2d 1, 52 A. 
L.R.2d 814, certiorari denied 76 S. 
Ct. 884, 349 U.S. 955, 99 LBd. 1279 
—Cummings v. Moore, C.A.Okl., 202 
P.2d 146—Tornello v. Deligiannls 
Bros., C.A.ni., 180 P.2d 653. 

Motion to dismiss see infra § 813. 
Necessity for pleading estoppel gen¬ 
erally see Estoppel § 163. 
Affirmative pleading rednlred 
U.S.—^Bowles V. Capitol Packing Co., 

C. C.A.C 0 I 0 ., 143 P.2d 87—Zeligson 
V. Hartman-Blair, Inc., C.C.A.Kan., 
186 F.2d 874. 

Rank v. Krug, D.C.Cal., 90 P. 
Supp. 773—Automatic Paper Ma¬ 
chinery Co. V. Marcalus Mfg. Co., 

D. C.N.J., 64 F.Supp. 106, reversed 
on other grounds 147 P.2d 608, af¬ 
firmed Scott Paper Co. v. Marcalus 
Mfg. Co., 66 S.Ct. 101, 826 U.S. 249, 
90 L.Ed. 47, rehearing denied 66 S. 
Ct. 263, 326 U.S. 811, 90 L.Ed. 495— 
Thierfeld v. Postman’s Fifth Ave¬ 
nue Corporation, D.C.N.T., 37 F. 
Supp. 958. 

Equitable estoppel must be spe¬ 
cifically pleaded; in action for rental 
overcharges, answer was held insuffi¬ 
cient to plead equitable estoppel. 
U.S.—^Pancher v. Clark, D.C.C 0 I 0 ., 127 
F.Supp. 462. 

79. U.S.—Cummings v. Moore, C.A. 
Okl., 202 P 2d 146—Tornello v. Del- 
Iglannis Bros., C.A,IU., 180 P.2d 
553. 

80. U.S,—^Atlas Assur. Co. v. Stand¬ 
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ard Brick & Tile Corp., C.A.Ind., 
264 P 2d 440—Pearl Assur. Co. v. 
First Liberty Nat. Bank, C.C.A. 
Tex., 140 P.2d 200. 

Mueller v. Rhode Island Ins. Co., 
D.C.N.T., 15 P.R.D. 64. 

Necessity for pleading waiver gener¬ 
ally see Estoppel § 153. 

Insurance policy or contract 
U.S.—Pearl Assur. Co. v. First Liber¬ 
ty Nat Bank, C.C.A.Tex.. 140 P.2d 
200 . 

Mueller v. Rhode Island Ins. Co., 
D.C.N.T., 16 F.R.D. 54. 

Question affecting Jurisdiction of 
court 

Question whether taxpayer signed 
written waiver of ninety days’ no¬ 
tice of a determination of deficiency 
in tax, within which time taxpayer 
might ask Board of Tax Appeals for 
a redetermination of the deficiency, 
so as to be prohibited from enjoin¬ 
ing collection of the tax, affected ju¬ 
risdiction of court over subject mat¬ 
ter of taxpayer’s suit to enjoin col¬ 
lection of the tax, and could be 
raised by motion of Commissioner 
of Internal Revenue to dismiss the 
complaint, accompanied by photostat¬ 
ic copy of the waiver, as against 
taxpayer’s contention that waiver 
was an affirmative defense required 
to be set forth by answer. 

U.S.—^Victory v. Manning, C.C.A.N.J., 
128 F.2d 415. 

81. U.S.—^Matanuska Val. Bank v. 
Arnold, D.C.Alaska, 116 F.Supp. 32, 
affirmed in part and reversed in 
part on other grounds, C.A., 223 P. 
2d 778—U. S. V. Heard, D.CVa., 
32 F.Supp. 39—Schram v. Lucking, 



35A C. J.S. FEDERAL CIVIL PROCEDURE § 309 

classified as either compulsory or permissive.^^ ment in one action of all controversies between the 
This Rule prevails over any inconsistent state rule, parties, can be advanced only by a liberal counter- 
and is not inoperative as irreconcilable with the Con- claim practice.8® On the other hand, in view of 
formity Act.®^ Federal Rules of Civil Procedure, Rule 82, 28 U. 

. . S.C.A., providing that the Rules shall not be con- 

The Rule is remedial®^ and should be liberally strued so as to extend or limit the jurisdiction of the 
construed.86 It is very liberal in the interest of district court, Rule 13 does not purport, and may 
avoiding a multiplicity of suits;®7 its aim, the settle- not be used, to enlarge the jurisdiction of the 


D.C.Mlch., 31 F.Supp 749, affirmed, 
C.C.A., Lucklngr v. Schram, 117 F. 
2d 160—^Abraham v. Selle, D.C.N. 
T., 29 F.Supp. 52. 

Invest-Import v. Seaboard Sur. 
Co., D.C.N.T., 18 F.R.D. 499—Brown 
Paper Mill Co. v. Agar Mfg. Corpo¬ 
ration, D.C.N.T., 1 P.R.D. 679— 
Bethlehem Fabricators v. John 
Bowen Co., D.C.Mass., 1 F.R.D. 274. 
For discussion of free joinder of par¬ 
ties, claims, and counterclaims see 
2 F.R.D. 260. 

“A pleading may state as a coun¬ 
terclaim any claim by one party 
against the adverse party arising out 
of the transaction or occurrence that 
is the subject matter of the original 
action, or relating to any property 
that is the subject matter of the 
original action.’* 

U.S.—^Aberdeen Hosiery Mills Co. v. 
Kaufman, D.C.N.Y., 113 F.Supp. 
833, 834. 

Causes arising from single occur¬ 
rence 

It is permissible to set forth in a 
counterclaim as many causes as arise 
from a single occurrence. 

U.S.—Carrier Corp. v. Sims Motor 
Transport Lines, Inc., D.C.I11., 15 
F.R.D. 142. 

Counterclaim treated as in tort 
U.S.—^Kane v. Sesac, Inc., D.C.N.T., 
54 F.Supp. 863. 

In action under Fair l^abor Stand- 
ards Act to recover overtime com¬ 
pensation, employer may properly in¬ 
terpose affirmative defense and coun¬ 
terclaim seeking reformation of em¬ 
ployment contract reached by collec¬ 
tive bargaining on ground of mutual 
mistake of fact and law. 

U.S.—^Berry v. 34 Irving Place Cor¬ 
poration, D.C.N.Y., 52 F.Supp. 876. 
Assertion by defendant of all claims 
A Georgia resident, suing North 
Carolina corporation in federal dis¬ 
trict court on book account for goods 
sold and delivered by plaintlfC to de¬ 
fendant was in no position to ob¬ 
ject to defendant bringing to his de¬ 
fense all rights and claims given him 
by law against plaintiff, including 
claim, which defendant could not 
have asserted originally by action in 
such court, under assignment to de¬ 
fendant by Pennsylvania resident, as 
asserted in counterclaim. 

U.S.—Commerce Mfg. Co. v. Blue 
Jeans Corp., D.C.N.C., 146 F.Supp. 
15. 


Counterclaim within rights as execu¬ 
tor 

Where son was appointed execu¬ 
tor of estate of father, who had man¬ 
aged paternal grandmother’s stocks 
and bonds, son, in action by the 
grandmother for possession of such 
securities, was within his rights as 
executor in counterclaiming for com¬ 
pensation for his father’s services 
and seeking enforcement of the 
grandmother’s alleged contract to 
make a will in favor of his father. 
U.S.—^Farrar v. Farrar, D.C.Ark., 106 
F.Supp. 238. 

Where Jurisdiction of federal court 
was wrongfully invoked under the 
Sherman Act and an injunction was 
erroneously issued, and thereafter 
defendant filed formal claim, in re¬ 
sponse to court order, for damages 
resulting from wrongful issuance of 
injunction, a speedy, summary hear¬ 
ing was required, and plaintiffs in in¬ 
junction suit could not maintain 
counterclaim for damages allegedly 
sustained by reason of facts set forth 
in original complaint. 

U.S.—^Donnelly Garment Co. v. In¬ 
ternational Ladles’ Garment Work¬ 
ers’ Union, D.C.Mo., 47 F.Supp. 67. 

82. U.S.—^McCarthy v. M & M Trans¬ 
portation Co., D.C.Mass., 6 F.R.D. 
290. 

83. U.S.—^Matanuska Val. Bank v. 
Arnold, D.C.Alaska, 116 F.Supp. 32, 
affirmed in part and reversed in 
part on other grounds, C.A., 223 F. 
2d 778—Kuenzel v. Universal Car- 
loading & Distributing Co., D.C. 
Pa., 29 F.Supp. 407. 

Effect of Erie v. Tompkins 

(1) Various state practice codes 
dealing with counterclaims do not 
prescribe matters of substance bind¬ 
ing on federal courts under doctrine 
of Erie R. Co. v. Tompkins, 58 S.Ct. 
817, 304 U.S. 64, 82 L.Ed. 1188. 

U.S.—^Barnes v. Parker, D.C.Mo., 126 
F.Supp. 649. 

(2) In a diversity of citizenship 
case, federal district court would not 
apply Federal Rules of Civil Pro¬ 
cedure so as to permit injured per¬ 
sons to maintain counterclaim against 
liability Insurer for declaratory re¬ 
lief as to policy coverage, since un¬ 
der doctrine of Erie R. Co. v. Tomp¬ 
kins, federal court must follow state 
statutory policy making action 
against liability insurer subject to 
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conditions precedent of recovery of 
judgment against tort-feasor and re¬ 
turn of execution unsatisfied. 

U.S.—Hoosier Cas. Co. of Indianapo¬ 
lis, Ind. V. Pox, D.C.Iowa, 102 P. 
Supp. 214. 

(3) Where Issues were being made 
up in federal district court. Federal 
Rules governed matter of presenta¬ 
tion of counterclaim, rather than 
comparable practice in Nebraska 
state courts, notwithstanding action 
involved a controversy sounding in 
tort with Nebraska as locus delicti 
and was filed in first instance in a 
court of Nebraska; in death action 
arising out of an automobile colli¬ 
sion in Nebraska, Nebraska law un¬ 
der the doctrine of Brie R. Co. v. 
Tompkins, is determinative of wheth¬ 
er ultimate facts give rise to a cause 
of action in favor of counterclaiming 
defendant, but, where issues are be¬ 
ing made in federal district court. 
Federal Rules govern matter of al¬ 
lowability of counterclaim, since 
right to present counterclaim, as dis¬ 
tinguished from its ultimate merit, is 
a matter of procedure. 

U.S.—Sinkbeil v. Handler, D.C.Neb., 7 
P.R.D. 92. 

84. U.S.—^Kuenzel v. Universal Car¬ 
loading & Distributing Co., D.C.Pa., 
29 F.Supp. 407. 

85. U.S.—^Providential Development 
Co. V. U. S. Steel Co., CA..Okl., 236 
P.2d 277—^Blair v. Cleveland Twist 
Drill Co., CJLIll., 197 P.2d 842. 

86. U.S.—^Providential Development 
Co. V. U. S. Steel Co., CA..Okl., 236 
P.2d 277—^Blair v. Cleveland Twist 
Drill Co., C.A.I11., 197 P.2d 842. 

U. S. V. Thomas Steel Corp., D.C. 
Ohio, 161 F.Supp. 248. 

87. U.S.—^Abraham v. Sellg, D.C.N. 
Y., 29 F.Supp. 62. 

Partners suing as Individuals 
Under the Rule in question a coun¬ 
terclaim may be asserted against 
partners suing as Individuals in an 
action on a partnership claim. 

U.S.—Abraham v. Selig, supra. 

88. U.S.—^Marks v. Spitz, D.C.Mass., 
4 F.R.D. 348. 

Trend of Judicial decision is toward 
a liberal extension of right to coun¬ 
terclaim. 

U.S.—^Parmelee v. Chicago Bye Shield 
Co, C.C.A.MO., 167 F.2d 682, 168 A. 
L.R. 1130. 



309 FEDERAL CIVIL PROCEDURE 


35A C.J.S, 


court,or to confer jurisdiction thereon;®® it will and the substance of the counterclaim is per- 
not be applied so as to affect a substantive right,missible.®® Under that Rule, a defendant may frame 
and it does not create a right to a counterclaim his counterclaim in the alternative.®'^ 
where no such right existed prior to the time of its 13 _ ^ counterclaim may be 

ecoming e ec ive. interposed provided it is of such character that 

Under this Rule, one may in an action of an equi- adjudication is necessary to the realization of 
table nature seek relief formerly cognizable only in complete justice as to the subject matter of the 
a suit at law;®® and it is no objection that a counter- original cause of action.®® 
claim is of the type that at common law would be 

urged in one form of action while the original cause Paragraphs (a) and (b) of Rule 13 supersede, 
of action is in another form.®^ extend, and enlarge the substantially equivalent 

Equity Rules, Rule 30, from which Rule 13 was 
Under Rule 8 (e) (2), consistency between the ^jcj-ived ®® 
various claims asserted is not essential ;®5 and in¬ 
consistency between defenses pleaded in the answer Rule 13 (c) places no procedural limitations on the 


89. U.S.—^Danner v. Anskis, C,A.Pa., 
256 P.2d 123-—U. S. v. Finn, C.A, 
Cal., 239 P.2d 679—Pettyjohn v. 
Pettyjohn, C.A.Mo., 192 F.2d 322— 
Coastal Air Lines, Inc. v. Dockery, 

C. A,Ark., 180 F.2d 874. 

Nye Rubber Co. v. V. R. P. Rub¬ 
ber Co., D.C.Ohio, 81 F.Supp. 635— 
Carter Oil Co. v. Wood, D.C.I11., 30 
F.Supp. 876. 

Hartley Pen Co. v. Llndy Pen 
Co., D.aCal., 16 P.R.D. 141—United 
Artists Corp. v. Grinielt, D.C.N.Y., 
15 F.R.D. 396, reversed on other 
grounds United Artists Corp. v. 
Masterpiece Productions, CA..N,T., 
221 P.2d 213—Marks v. Spitz, D.C. 
Mass., 4 P.R.D. 348—Arizona Lead 
Mines, Inc. v. Sullivan Mining Co., 

D. C.Idaho, 3 F.R.D. 135. 

Desire for econozny In judicial ad¬ 
ministration cannot be permitted to 
expand federal jurisdiction beyond 
its limits under Rule. 

U.S.—^Kuster Laboratories v. Lee, D. 

C.Cal., 10 F.R.D. 350. 

Ziiinlty Jurisdiction. 

Under the Federal Rules of Civil 
Procedure, edthough an independent 
counterclaim can, and often must, be 
pleaded, it does not change the lim¬ 
its of equity Jurisdiction. 

U.S.—Institutional Drug Distributors, 
Inc. v. Tankwich, C.A9, 249 P.2d 
666 . 

Federal Jurisdiction, of ooxuplalut not 
affected 

Federal jurisdiction, based on di¬ 
versity of citizenship, which attached 
on filing of original bill of complaint, 
was not affected by filing of cross 
bill or counterclaim. 

U.S.—Texas Pac. Coal & Oil Co. v. 
Mayfield, C.CA.Miss., 152 P.2d 966. 

90. U.S.—Nye Rubber Co. v, V. R. P. 
Rubber Co., D.C.Ohio, 81 F.Supp. 
635. 

91. U.S.—^U. S. Fidelity & Guaranty 
Co. V. John R. Alley & Co., D.C.Okl., 
34 F.Supp. 604. 

Claim of usury 

U.S.—^U. S. Fidelity & Guaranty Co. 


V. John R. Alley & Co.. D.C.Okl.. 34 
F.Supp. 604. 

92. U.S.—^Barnsdall Refining Corpo¬ 
ration V. Birnamwood Oil Co., D.C. 
Wls., 32 F.Supp. 314. 

S.C.—Complete Auto Transit, Inc. v. 

Bass, 93 S.E.2d 912. 

Anti-trust statute 
Where prior to adoption of new 
rules, no right of counterclaim based 
on an antitrust act would have been 
proper in particular case, counter¬ 
claim would not be permitted under 
the new rules. 

U.S.—^Bamsdall Refining Corporation 
V. Birnamwood Oil Co., D.C.Wis., 
32 F.Supp. 314. 

93. U.S.—Stewart-Wamer Corpora¬ 
tion V. Universal Lubricating Sys¬ 
tems, D.C.Pa., 29 F.Supp. 846. 

Ohio Casualty Ins. Co. v. Ma¬ 
loney, D.C.Pa., 3 F.R.D. 341. 

Patent infringement; damages un¬ 
der anti-trust laws 
In a suit for patent infringement 
counterclaim charging violations of 
antitrust laws was held proper, not¬ 
withstanding it asked for relief only 
cognizable in an action at law. 

U.S.—^Hartford-Bmpire Co. v. Glen- 
shaw Glass Co., D.C.Pa., 47 F.Supp. 
711—Stewart-Wamer Corporation 
Y. Universal Lubricating Systems, 
D.C.Ra., 29 F.Supp, 407. 

Insurance; negligence 

In insurer's bill in equity for de¬ 
cree that a policy did not Insure 
truck owner’s employee for Injuries 
resulting from accident with automo¬ 
biles, defendants could file a counter^ 
claim against truck owner for inju¬ 
ries resulting from employee's negli¬ 
gence, where transaction alleged in 
coimterclaim was of the subject mat¬ 
ter of the bill. 

U.S.—Ohio Casualty Ins. Co. v. Ma¬ 
loney, D.C.Pa., 3 P.R.D. 341. 

94b U.S.—^Kuenzel v. Universal Car- 
loading & Distributing Co., D.C.Pa., 
29 F.Supp. 407. 

Tort and assumpsit 
In action in tort to recover for al¬ 
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leged libel, counterclaim In assump¬ 
sit for goods sold and delivered may 
be available. 

U.S.—Kuenzel v. Universal Carload¬ 
ing & Distributing Co., supra. 

95. U.S.—^Kuenzel v. Universal Car¬ 
loading & Distributing Co., supra 
—^U. S. to Use and for Benefit of 
Foster Wheeler Corporation v. 
American Surety Co. of New York, 
D.C.N.Y., 25 F.Supp. 700. 

96. New York Clothing Mfrs. Ex¬ 
change V. Shlkler, D.C.N.Y., 10 F.R. 
D. 682. 

97. U.S.—^Kieran v, Johnson-March 
Corp., D.C.N.Y., 7 P.R.D. 128. 

Complaint sustained; counterclaim 
nugatory 

Where defendant's counterclaim 
was asserted in the alternative only 
In the event that complaint of plain¬ 
tiff was sustained, and the complaint 
was not sustained, the counterclaim 
became nugatory and would be dis¬ 
missed. 

U.S.—Clark v. U. S., D.C.N.J., 30 F. 
Supp. 599, affirmed, C.C.A., 108 F.2d 
1011 . 

98. U.S.—Carter Oil Co. v. Wood, D. 

C. I11., 30 F.Supp. 875. 

By third party defendant 

U.S.—^Eastern States Petroleum Co. 
V. Asiatic Petroleum Corporation, 

D. C.N.Y., 28 F.Supp. 279. 
Jhrlsdlctlonal failure of complaint 

In those exceptional cases where 
a counterclaim may survive the Ju¬ 
risdictional failure of the complaint, 
at least three premises must exist, 
namely, jurisdiction must exist with¬ 
in the scope of the allegations of the 
counterclaim, the claim made in the 
counterclaim must be independent of 
that made in the main case, and af¬ 
firmative relief must be sought. 

U.S.—^Manufacturers Cas. Ins. Co. v. 
Arapahoe Drilling Co., C.A.N.M., 
267 F.2d 5. 

99. U.S.—Carter Oil Co. t. Wood, D. 
C,I11., 30 F.Supp. 875. 
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t 3 ’-pe of claim which may be interposed as a counter- 
claim.i Under that Rule, a counterclaim may or 
may not diminish or defeat the recovery sought by 
the opposing party,^ and may claim relief exceed¬ 
ing in amount, or different in kind from, that sought 
by the opposing party.3 The Rule has no applica¬ 
tion to a counterclaim that is barred by the statute 
of limitations.'* 

Prior to the effective date of Federal Rules of 
Civil Procedure, Rule 13, 28 U.S.C.A., and particu¬ 
larly under the Conformity Act, the federal courts 
conformed to the state practice with respect to al¬ 
lowing set-offs and counterclaims to be interposed 
and tried in the same suit,5 and the right to inter¬ 
pose equitable counterclaims in actions at law was 
recognized by statute,® except in actions brought by 
the United States and involving questions arising 
exclusively under acts of congress,^ and except that, 
prior to the amendment of the Judicial Code in 1915, 
Act March 3, 1915, 38 St. at L. p 956 c 90, Judicial 
Code § 274 b, the federal courts refused to allow an 
equitable set-off or counterclaim in an action at law 


regardless of what might be the practice of the state 
courts in that respect.® 

In a particular case, making no reference to 
Equity Rules or statute, it was held that in a suit in 
equity in a federal court a party might not of right 
assert the defense of set-off, since such defense was 
peculiarly one of law, and that in the absence of 
special circumstances, relating to the claim rather 
than in the claim itself, the federal courts would not 
allow a defense of counterclaim.® 

Discretion of court. The Federal Rules of Civil 
Procedure, Rule 13, 28 U.S.C.A., permits of some 
discretion on the part of the court but there must 
be sound reason for the exercise of such discre¬ 
tion to deny the relief made possible thereunder.^^ 

Set-offs in general. The independent nature of 
set-off is plainly recognized by the Federal Rules of 
Civil Procedure.i2 Set-off is recognized as a per¬ 
missive counterclaim;^® so, the Federal Rules of 
Civil Procedure, Rule 13 (b), 28 U.S.C.A., allows 
for the assertion of set-offs as permissive counter- 


1 . U.S.—Abraham v. Seligr, D.C.N.T., 
29 F.Supp. 52. 

fi U.S.—^Abraham v. Seligr, supra. 

3. U.S.—^Abraham v. Seligr, supra. 
Claims not matnally off-settingr un¬ 
der the Rule, there is no requirement 
in modem procedure that claims be 
mutually off-settingr. 

U.S.—Moore-McCormack Lines, Inc. v. 
McMahon, C.A.N.T., 236 F.2d 142. 
Where stockholder brongrht suit 
to declare null and void notice of 
stockholders’ meeting called for pur¬ 
pose of ousting him as director, and 
corporation counterclaimed, alleging 
that stockholder conspired to divert 
corporation's source of supply of ar¬ 
ticles sold by it, the counterclaim 
arose out of the claim sued on and 
was a proper counterclaim under the 
Rule. 

U.S.—Cravatts v. Klozo Fastener 
Corp., D.C.N.T., 16 F.R.D. 12. 

4. U.S.—^Keckley v. Payton, D.C.W. 
Va., 167 F.Supp. 820. 

Sullivan v. Hoover, D.C.D.C., 6 F. 
R.D. 613. 

6. U.S.—Panama City v. Federal Re¬ 
serve Bank of Atlanta, C.C.A.Fla., 
97 F.2d 499. 

Willing v. Lupin Building & Loan 
Ass’n, D.C.Pa., 20 F.Supp. 777— 
Willing V. Lupin Building & Loan 
Ass’n, D.C.Pa., 20 F.Supp. 774— 
Wisdom V. Gruess Drycleaning Co., 
D.C.Miss., 6 F.Supp. 762. 

Sinclair Refining Co. v. Wilson 
Gas & Oil Co., D.C.S.C., 62 F.2d 974 
—^In re William P. Copping Sheet 
Plate & Iron Works, D.C.La., 13 F. j 
2d 896—^In re Nathanson, D.C.N.T.. | 


12 F2d 622—Woodiawn Farm Dai¬ 
ry Co. V. Brie R. Co, D.C.Pa., 282 F. 
278—Payne v. Clarke, D.C.Cal., 271 
F. 525. 

26 C.J. p 807 note 40. 

Separate suit 

Fact that state statute gave coun¬ 
terclaim formality of a separate suit 
did not constitute ground for refus¬ 
ing to apply local law as required by 
the Conformity Act. 

U.S.—Frank L. Young Co. v. McNeal- 
Edwards Co., Mass., 51 S.Ct. 638, 
283 U.S. 398, 75 L Ed. 1140. 

0. U.S.—Smith V. St. Paul Fire & 
Marine Ins. Co., D.C.N.Y., 23 F. 
Supp. 420. 

Alleged ooxLversion defeating right 
A defendant’s statutory right to 
interpose equitable defenses and 
counterclaims for an accounting in 
an action for conversion of plaintiff’s 
business as an insurance agent of 
defendant could not be defeated by 
alleged conversion of plaintiff’s books 
by defendant. 

U.S.—Smith V. St. Paul Fire & Ma¬ 
rine Ins. Co., supra. 

Changing form, of action 
Effect of interposing an equitable 
counterclaim under such statute was 
held to change the nature of the ac¬ 
tion at law to a suit in equity, as far 
as defendant’s affirmative relief was 
concerned. 

U.S.—Smith V. St. Paul Fire & Ma¬ 
rine Ins. Co., supra. 

7. U.S.—^Bromley Shepard Co. v. 

Roelker, D.C.Mass., 8 F.Supp. 214. 
26 C.J. p 808 note 41. 
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8. U.S.—Brodhead v. Quarry vllle 
Nat. Bank, C.C.Pa., 161 F. 713. 

26 C.J. p 808 note 43—57 C.J. p 442 
note 20. 

9. U.S.—^Maryland Casualty Co. v. 
Board of Education of City of As- 
bury Park, N. J., C.C.A.N.J., 20 F. 
2d 799. 

Counterclaim properly rejected 
In absence of insolvency of the 
party asserting the major claim, or 
other unusual circumstances, where 
plaintiff was solvent and able to meet 
any judgment which might be recov¬ 
ered by defendant in a court of law 
on matters alleged in his counter¬ 
claim, refusal to allow it was held 
proper. 

U.S.—Maryland Casualty Co. v. 

Board of Education of City of As- 
bury Park, N. J., supra. 

10. U.S.—Blair v. Cleveland Twist 
Drill Co., CA..I11.. 197 P.2d 842. 

Discretion as to bringing in addition¬ 
al parties see infra § 318 
Right as to permissive counterclaim 
see infra S 814. 

Discretion limited to cases under 
Buie 13(e) and (f) 

U.S.—Michigan Tool Co. v. Drum¬ 
mond, D.C.D.C., 33 FSupp. 640. 

11. U.S.—^Blalr v. Cleveland Twist 
Drill Co.. C.A.I11., 197 F.2d 842. 

12. U.S.—^In re Monongahela Rye 
Liquors, C.C.A.Pa., 141 F.2d 864. 

Set-off generally see Set-Off and 
Counterclaim. 

13. U.S.—^Fraser v. Astra Steamship 
Corp., D.C.N.Y., 18 F.R.D. 240. 
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claims.i^ A set-off has also been treated as a com¬ 
pulsory counterclaim under the Federal Rules of 
Civil Procedure, Rule 13 (a), 28 U.S.C.A.15 

A set-off is a partial or entire defense to an action 
for damages within the Federal Rules of Civil Pro¬ 
cedure, Rule 12 (h), 28 U.S.C.A., providing that, 
\vith some exceptions, a party waives all defenses 
which he does not present by motion or in his an¬ 
swer or reply.i® 

Under former Equity Rules. Equity Rules, Rule 
30, provided for two kinds of counterclaims: (1) 
A counterclaim arising out of the transaction which 
is the subject matter of the suit and was required 
to be set up in the answer. (2) A counterclaim not 
arising out of the same transaction but one which 
might be the subject matter of an independent suit 


in equity against plaintiff and which may be, but 
need not be, so set up.^'^ Equity jurisdiction as to 
the allowance of set-off was in no way diminished 
or restricted by such Rule, which, on the contrary, 
was designed to increase rather than decrease the 
set-offs usually permissible in equity by extending 
them to independent transactions,!^ the purpose of 
the Rule being the prevention of a multiplicity of 
suits.!9 Such Rule was without force and effect 
as against conflicting statutory provisions,^® but was 
not affected by the former Judicial Code § 48, re¬ 
lating to venue,21 or by the Declaratory Judgment 
Act, 28 U.S.C.A. §§ 2201, 2202.22 

For a counterclaim to be available under such 
Rule, it was essential that the court have jurisdic¬ 
tion of the matter constituting the basis of such 


14. tJ.S.—In re Monongahela Rye 
Liquors, C.C.A.Pa.. 141 P.2d 864. 

15. U.S.—^Martin v. Morse Boulger 
Destructor Co., C.A.N.T., 221 F.2d 
218. 

16. U.S.—Chicago Great Western 
Ry. Co. V. Peeler, C.C.A.Minn., 140 
P.2d 865. 

17. U.S.—^Alexander v. Hillman, W. 
Va.. 56 S.Ct. 204, 296 U.S. 222, 80 
L.Bd. 192—General Electric Co. v. 
Marvel Rare Metals Co., Ohio, 53 
S.Ct. 202, 287 U.S. 430, 77 L.Ed. 
408. 

Utilities Service v. Walker, C.C. 
A.Pa., 78 F,2d 18—Texas Co. v 
Borne Scrymser Co., CC.A.S.C., 68 
F.2d 104—^McDaniel Nat. Bank v. 
Birdwell. C.C.A.Mo., 65 F.2d 428. 

Memecke v. Eagle Druggists Sup¬ 
ply Co., D.C.N.T., 19 F.Supp. 623 
—Hann v. Venetian Blind Corpora¬ 
tion, D.C.Cal., 15 F.Supp. 372—Cher- 
now V. Cohn & Rosenberger, D.C. 
N.T., 6 F.Supp. 869—^Kreitmeyer v. 
Baldwin Drainage Dist., D.C.Pla., 2 
F.Supp. 208, affirmed, C.C.A., Flori¬ 
da Nat Bank of Jacksonville v. 
Hemphill, 68 F.2d 785. 

Rhodes-Hochriem Mfg. Co. v. In¬ 
ternational Ticket Scale Corpora¬ 
tion, D.C.Del., 57 F.2d 718. 

Bringing In new parties 

(1) Under former Equity Rules, 
new parties could be brought in when 
their presence was required for com¬ 
plete relief in the determination of a 
counterclaim or cross claim. 

U.S.—Carter Oil Co. v. Wood, D.C.Ill., 
30 F.Supp. 875. 

(2) Equity Rule authorizing bring¬ 
ing in new parties necessary to com¬ 
plete determination of counterclaim 
presupposes existence of counter¬ 
claim against plaintiff and proper 
pleading thereof in answer. 

U.S.—Hunn v. Lewis, C.C.A.Iowa, 26 
F.2d 271, certiorari denied 49 S. 
Ct. 30, 278 U.S. 631, 73 L.Ed. 549. 


(3) Bringing in new parties in 
equity generally see Equity § 158. 

Claims against persons not parties 
were not available under such rule. 
U.S —Looney v. Thorpe Bros., C.C.A. 

N.M., 277 P. 367. 

ComptUsory or permissive 

(1) A counterclaim of the first 
type indicated in the text was com¬ 
pulsory and waived if not asserted. 
U.S.—Caflisch V. Humble, Ky., 251 P. 

1, 163 C.C.A. 251. 

(2) Counterclaim of the second 
type was permissive, and whether it 
might be asserted in any particular 
case was within discretion of trial 
court. 

U.S.—In-A-Floor Safe Co. v. Diebold 
Safe & Lock Co., C.C.A.Cal., 91 F. 
2d 341. 

Effect of filing counterclaim of the 
types Indicated in the text was to 
make defendant an actor in the suit 
and to render each party at once 
plaintiff and defendant. 

U S.—Hann v. Venetian Blind Corpo¬ 
ration, D,C.Cal., 15 F.Supp. 372. 
Services rendered after making of 
contract 

A claim of defendant for services 
rendered to complainant after mak¬ 
ing of the contract in suit could not 
be pleaded as a counterclaim or set¬ 
off, 

U.S.—Bay Shore Inv. Co. v. Palmer, 
D.C.Pla., 284 P. 979. 

"Transaction" referred to in the 
Equity Rule in question was held 
to comprehend a series of many oc¬ 
currences, depending not so much on 
the immediateness of their connection 
as on their logical relationship. 

U.S.—^Dixie Margarine Co. v. Com¬ 
missioner of Internal Revenue, C. 
C.A.6, 116 P.2d 446—U. S. v. Na¬ 
tional City Bank of New York, C. 
C.A.N.T., 83 F.2d 236, 106 A.L.R. 
1235, certiorari denied U. S. v. 
National City Bank of New York, 
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67 S.Ct. 25. 299 U.S. 563, 81 L.Ed. 
414—^Utilities Service v. Walker, 
C.C.A.Pa., 78 P.2d 18. 

Biheral construction 

Rule 30 was liberally construed. 
U.S.—^Kaumagraph Co. v. General 
Trade Mark Corporation, D.C.N.Y., 
12 F.Supp. 230—Chernow v. Cohn 
& Rosenberger, D.C.N.Y., 6 F.Supp. 
869—^United Kingdom Optical Co. 
v. American Optical Co., D.C.Mass., 
2 F.Supp. 174, affirmed, C.C.A., 68 
P.2d 637. 

Not germane 

Counterclaim or cross bill not ger¬ 
mane to the original suit was not 
available. 

U.S.—First Nat. Bank v. Fidelity & 
Deposit Co. of Maryland, C.C.A. 
Kan., 65 P.2d 959. 

18. U.S.—U. S. V. National City 
Bank of New York, C.C.A.N.Y., 83 
P.2d 236, 106 A.L.R. 1235, certio¬ 
rari denied U. S. v. National City 
Bank of New York, 67 S.Ct. 25, 299 
U.S. 663, 81 L.Ed. 414. 

19. U.S.—^United Kingdom Optical 
Co. V. American Optical Co, D.C. 
Mass., 2 F.Supp. 174, affirmed, C.C. 
A., 68 F.2d 637. 

20. U.S.—General Electric Co. v. 
Marvel Rare Metals Co, Ohio, 53 
set. 202, 287 U.S. 430, 77 L.Ed. 
408. 

21. U.S.—General Electric Co. v. 
Marvel Rare Metals Co., supra. 

22. U.S.—^Hann v. Venetian Blind 
Corporation, D.C.Cal., 15 F.Supp. 
372. 

Intervention 

Statute, by allowing intervention 
of courts on happening of contro¬ 
versy without waiting harm requir¬ 
ing coercive action, did not change 
the nature of a counterclaim as con¬ 
templated by Rule 30. 

U.S.—^Hann v. Venetian Blind Corpo¬ 
ration, D.C.Cal., 16 F.Supp. 372. 
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counterclaim,23 that it conform to rules governing 
counterclaims generally; seek affirmative relief; 
and be of such nature as to affect, diminish, or de¬ 
feat the plaintiff’s cause of action or to lessen, 
modify, or interfere with the relief sought by himM 
Moreover, although there were decisions which per¬ 
mitted legal demands to be set off in equity suits in¬ 
volving the same transaction,25 particularly where 
it was made to appear that the remedy provided 
in an action at law on such demands was inade- 
quate,23 Rule 30 was usually construed to apply to 
equitable and not legal counterclaims.27 

The Rule was held to authorize a counterclaim 


§§ 309-3J0 

arising after the filing of the bill.** 

§ 310. Nature and Purpose in General 

A counterclaim Is a claim presented by a defendant 
In opposition to, op deduction from, the plaintiff's claim. 
The purpose of the Federal Rule providing for counter¬ 
claims is to avoid multiplicity and circuity of actiona 
or suits. 

As defined in federal courts, a counterclaim is i 
claim presented by a defendant in opposition to, or 
deduction from, the claim of plaintiff.29 It is broad¬ 
er in meaning than “set-off” or “recoupment,”20 in 
that it includes other claims and may be used as 
a basis for affirmative relief,2i and includes22 or 
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23. U.S.—Clarke v. Boysen, C.C.A. 
Wyo, 39 P.2d 800, certiorari de¬ 
nied Clark V. Boysen, 61 S.Ct. 75, 
282 US. 869, 75 LEd. 768—-Dykes 
V. Widdows, C.C.A.Okl., 31 F.2d 745 
—^Krentler-Arnold Hinge Last Co. 
V. Leman, C.C.A.Mass, 13 P.2d 796 
—^Wire Wheel Corporation of 
America v. Budd Wheel Co., C.C.A. 
Va., 288 P. 308. 

Kreitmeyer v. Baldwin Drainage 
Dist., D.C.Fla., 2 P.Supp. 208, af¬ 
firmed, C.CA., Florida Nat. Bank 
of Jacksonville v. Hemphill, 68 F. 
2d 786. 

Prankart, Inc., v. Metal Lamp 
Corporation, D.CN.T., 32 P 2d 920. 

24. U.S.—Hann v. Venetian Blind 
Corporation, D.C.Cal., 16 P.Supp. 
372. 

Bestating defensive matters 
In a patent suit a so-called coun¬ 
terclaim which merely set forth mat¬ 
ters seeking to defeat the plaintiff’s 
claim as put In issue by plaintiff’s 
own pleading or by the affirmative 
defenses, being merely an attempt 
to restate defensive matter already 
available and not a counterclaim at 
all could not be set up. 

U.S.—^Hann v. Venetian Blind Corpo¬ 
ration, supra. 

25. U.S.—U. S. V. National City 

Bank of New York, C.C.A.N.Y., 83 
P.2d 236, 106 A.L.R. 1235, certio¬ 
rari denied U. S. v. National City 
Bank of New York, 57 S.Ct. 25. 
299 U.S. 663, 81 L.Ed. 414—Clifton 
V. Tomb, C.C.A.W.Va., 21 P.2d 893. 

26. U.S.—U. S. V. National City 

Bank of New York, C.C.A.N.Y., 83 
P.2d 236, 106 A.L.R. 1236, certio¬ 
rari denied U. S. v. National City 
Bank of New York, 67 S.Ct. 25, 299 
U.S. 563, 81 L.Ed. 414. 

27. U.S.—^American Mills Co. v. 
American Surety Co. of New York, 
N.Y., 43 S.Ct. 149, 260 U.S. 360, 67 
L.Ed. 306. 

Utilities Service v. Walker, C.C. 
A.Pa., 78 P.2d 18—Sinclair Refining 
Co. V. Midland Oil Co., C.C.A.N.C., 
55 P.2d 42. 

21 C.J. p 515 note 12, p 516, 13 [a], 
(5), (6). i 


Demand for damages 

A legal demand for damages was 
held not available as a counterclaim 
in a suit in equity under Rule 30. 
U.S.—Speers Sand & Clay Works v. 
American Trust Co., C.C.A.Md., 37 
P.2d 672—Summit Coal Co. v. 
Southern Cotton Oil Co., C.C.A.Ala., 
24 P.2d 48. 

Owl Creek Coal Co. v. Big Horn 
Collieries Co., D.C.Wyo., 36 P.2d 
485—^Fleming Bros. Lumber Co. v. 
McDonald Amusement Co., D C. 
Wyo., 36 P.2d 483. 

Claim for attorney’s services 
Claim for compensation for legal 
services was held not proper coun¬ 
terclaim in equity suit. 

U.S.—^Elliott v. Nowata Oil & Refin¬ 
ing Co., C.C.A.Okl., 37 P.2d 76— 
Flagler v. Spellman, C.C.A.N.Y., 15 
F.2d 292. 

2& U.S.—^United Kingdom Optical 
Co. V, American Optical Co., D.C. 
Mass., 2 F.Supp. 174, aflarmed, C.C. 
A„ 68 F.2d 637. 

29. U.S.—^Kauffman v. Kebert, D.C. 
Pa., 16 P.R.D. 225, 227, appeal dis¬ 
missed, C.A., 219 P.2d 113. 
Counterclaim generally see Set-Off 
and Counterclaim. 

Other definitions 

(1) Any claim, including set-off and 
recoupment, which one party has 
against an opposing party, whether 
legal or equitable, or both. 

U.S.—^Northern Ins. Co. of N. Y. v. 
Grone, D.C.Pa., 126 F.Supp. 467, 
458. 

(2) A species of set-off or recoup¬ 
ment of a broad and liberal charac¬ 
ter and imports a claim opposed to, 
qualifying, or at least in some de¬ 
gree .affecting, plaintiff’s cause of 
action. 

U.S.—^Kauffman v. Kebert, D.C.Pa., 16 
F.R.D. 226, 227, appeal dismissed, 
C.A., 219 P.2d 113. 

(3) Cause of action In favor of de¬ 
fendant and against plaintiff, arising 
out of transaction or contract plead- 
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f ed by plaintiff and on which his 
claim is bottomed. 

U.S.—^Kauffman v. Kebert, supra. 
InterventloiL distingnished 

(1) Intervention is vastly different 
from counterclaim. 

U.S.—^Northern Ins. Co. of N. Y. v. 
Grone, D.C.Pa., 126 F.Supp. 467. 

(2) Intervention generally see su¬ 
pra §§ 128-155. 

CoTULterclaim regarded as supplemen- 
tal answer 

Counterclaim raising issue which 
was provable as a defense to action 
by beneficiaries on life policies and 
which could properly be submitted 
directly to jury as a defense was re¬ 
garded as a supplemental answer to 
the complaint and not as a pleading 
seeking affirmative relief. 

U.S.—^Bttelson v. Metropolitan Life 
Ins. Co., C.C.A.N.J., 164 P.2d 660. 
Counterclaim not analogous to libel 
action in admiralty 
A counterclaim to recover sums 
already paid government in litiga¬ 
tion of the renegotiation of a war 
contract interposed in action by gov¬ 
ernment to recover excess profits on 
renegotiation of such contract is not 
analogous to a libel action in ad¬ 
miralty in which cross libels for col¬ 
lision are filed. 

U.S.—^U. S. v. Ring Const. Corp., D.C, 
Minn., 96 F.Supp. 762. 

30. U.S.—Inter-State Nat. Bank of 
Kansas City v. Luther, C A.Kan., 
221 F.2d 382, certiorari dismissed 
76 S.Ct. 297, 350 U.S. 944, 100 L. 
Ed. 823. 

Kauffman v. Kebert, D.C.Pa., 16 
F.R.D. 225, appeal dismissed, CAl.. 
219 F.2d 113. 

31. U.S.—^Inter-State Nat. Bank of 
Kansas City v. Luther, C.A.Kan., 
221 F.2d 382, certiorari dismissed 
76 S.Ct. 297, 360 U.S. 944, 100 L. 
Ed. 823. 

32. U.S.—Inter-State Nat. Bank of 
Kansas City v. Luther, supra. 

Northern Ins. Co. of N. Y. v. 
Grone, D.C.Pa., 126 P.Supp. 457. 
Kauffman v. Kebert, D.C.Pa., 16 
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encompasses^S them both. However, there has also 
been said to be a marked distinction between recoup¬ 
ment and a counterclaim,in that recoupment does 
not seek an affirmative judgment, but is defensive.^® 

A counterclaim presupposes a previous demand 
for relief against which the counterclaimant is de¬ 
fending or has a defense, or at least against whom a 
claim has been asserted which, under prior practice, 
might have been admitted with a counterclaim in the 
nature of recoupment or set-off ;36 and it pre¬ 
supposes affirmative relief and may be entitled to 
adjudication even though, and after, plaintiff has 
voluntarily dismissed his complaint.37 

The Federal Rules of Civil Procedure, Rule 13, 
28 U.S.C.A., providing for counterclaims and cross 
claims, has as its objective the settlement in one 
action of all controversies between the parties, 
the encouragement of the settlement in a single 
lawsuit, of all disputes between the parties,39 and 
the avoidance of a multiplicity of suits,^® by having 


the whole matter disposed of in one set of plead¬ 
ings and at one time^^ or in one action.^2 ^^s 

designed for the swift and just disposition of legal 
disputes,^3 and to avoid circuity of action.^^ 

The adjustment of defendant’s demand by coun¬ 
terclaim rather than by independent suit is favored 
by the Rule.’^s 

Practicality has been said to be the true taproot 
of Rule 13.46 

§311. Maturity of Claim 

A claim, to be available as a counterclaim, must 
have matured; a counterclaim for damages arising from 
the wrongful bringing of the action in which the coun¬ 
terclaim is filed, and before the full determination there¬ 
of, Is premature. 

It is not the purpose of the Federal Rules of 
Civil Procedure, Rule 13, 28 U.S.C.A., to permit as 
a counterclaim allegations which might eventually 
ripen into a claim.47 A claim which might arise out 


F.R.D. 225, appeal dismissed, C.A., 
219 F.2d 113. 

33. U.S.—Fraser v. Astra S. S. Corp., 
D C.N.Y., 18 F.R.D. 240. 

34. U.S.—U. S. Plywood Corp. v. 
Hudson Lumber Co., D.C.N.T,, 17 
F.R.D. 258. 

Defense bold reoonpmenl; 

Where defense was pleaded by de¬ 
fendants In diminution of their lia¬ 
bility or In mitigation of award due 
for purchase price of timber, defense 
was not a counterclaim but a recoup¬ 
ment. 

U.S.—^U. S. Plywood Corp. v. Hudson 
Lumber Co., supra, 

35. U.S.—^U. S. Plywood Corp. v. 
Hudson Lumber Co., supra. 

36. U.S.—^Kauffman v. Kebert, D.C. 
Pa., 16 F.R.D. 225, appeal dis¬ 
missed, C.A., 219 F.2d 113. 

37. U.S.—^Northern Ins. Co. of N. T. 
V. Grone, D.C.Pa., 126 F.Supp. 457. 

33. U.S.—^Marks v. Spitz, D.C.Mass., 
4 F.R.D. 348. 

Purpose of Rule 13 (a) see infra $ 
312. 

Purpose of Rule 13 (b) see Infra § 
314. 

Purpose of Rule 13 (g) see infra § 
319, 

39. U.S.—^Value Line Fund, Inc. v. 

Marcus, D.C.N.T., 161 F.Supp. 633. 
Compulsion and encouragement of 
counterclaims 

Objective of Rule 13 is to compel 
certain counterclaims [ "Compulsory 
Counterclaims,” Rule 13 (a)] and en¬ 
courage other types of counterclaims 
["Permissive Counterclaims,” Rule 13 
<b)3. 

U.S.—Value Line Fund, Inc. v. Mar¬ 
cus, D.C.N.Y., 161 F.Supp. 633, j 


40. U.S.—U. S. v. Merchants Matrix 
Cut Syndicate, C.A.I11., 219 F.2d 90, 
certiorari denied 76 S.Ct, 873, 349 
U.S. 946, 99 LEd. 1271. 

Ohio Casualty Ins. Co. v. Ma¬ 
loney, D.C,Pa., 3 F.R.D. 341. 

41. U.S.—Ohio Casualty Co. v. Ma¬ 
loney, supra. 

42- U.S.—^Blair v. Cleveland Twist 
Drill Co., C.A.I1I., 197 F.2d 842. 

Commerce Mfg. Co. v. Blue J eans 
Corp., D.C.N.C., 146 F.Supp. 15— 
Louisville Trust Co. v. Glenn, D.C. 
Ky„ 66 F.Supp. 872. 

“The philosophy of the new rules 
is to discourage separate actions 
which make for multiplicity of suits 
and wherever possible to permit, and 
sometimes require, combining in one 
litigation all the cross-claims of the 
parties, particularly where they arise 
out of the same transaction.” 

U.S.—Gallahar v. George A, Rheman 
Co., D.C.Ga., 60 F.Supp. 665, 661. 
“It is now generally recogmized 
that the fundamental principles of 
justice demand that the Issues of a 
controversy shall be adjudicated In 
a single action. The rules of civil 
procedure [particularly Rule 13] are 
clearly designed to lend force and 
meaning to these principles.” 

U.S.—^Madison Mercantile Products v. 
Frank Ix & Sons, D.C.N.J., 7 F.R.D. 
615, 616. 

43. U.S.—Knoshaug v. Pollman, D.C. 
N.D., 18 F.R.D. 386. 

44. U.S.—U. S. V. Merchants Matrix 
Cut Syndicate, C.A.I11., 219 F.2d 90, 
certiorari denied 76 S.Ct. 873, 349 U. 
S. 946, 99 L.Ed. 1271—Blair v. 
Cleveland Twist Drill Co., C.AI11., 
197 F.2d 842. 


45, U.S.—Louisville Trust Co. v. 
Glenn, D.C.Ky., 66 F.Supp. 872. 

Season for Bnle 

Determination of a defendant’s de¬ 
mand by counterclaim in plaintiff's 
action rather than by independent ac¬ 
tion is favored as serving to avoid 
circuity of action, inconvenience, ex¬ 
pense, consumption of the court's 
time, and Injustice. 

U.S.—Parmelee v. Chicago Eye Shield 
Co., C.C.A.MO., 167 F.2d 682, 168 
AL.R. 1130. 

Pennsylvania R. Co. v, Musante- 
Phillips, Inc., D.C.Cal., 42 F.Supp. 
340. 

46, U.S.—^U. S. V. Merchants Matrix 
Cut Syndicate, C.A.I11., 219 F.2d 90, 
certiorari denied 76 S Ct. 873, 349 
U.S. 946, 99 L.Ed. 1271. 

47, U.S.—Cyclotherm Corp. v. Mil¬ 
ler, D.C.Pa., 11 F.R.D. 88. 

“It was not contemplated that any 
set of facts which might eventually 
constitute a claim on which relief 
can be granted should be interposed 
as counterclaim to an action.” 

U.S.—Knoshaug v. Pollman, D.C.N.D., 
18 P.R.D. 386, 388—Bach v. Qul- 
gan, D.C.N.Y., 5 P.R.D. 34, 36. 

“It would not be an aid to the 
swift and just disposition of the mat¬ 
ter to permit the Issues to be con¬ 
fused by an uncertain claim, the sub¬ 
stance of which is contingent upon 
the outcome of the principal action.” 
U.S.—Bach V. Quigan, D.C.N.Y., 5 F. 
R.D. 34, 36. 

Action pending in state court 

In action for goods sold and deliv¬ 
ered, a counterclaim alleging that 
plaintiff sold a generator through de¬ 
fendant and another to a third par¬ 
ty and that in the operation thereof 
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of the bringing of the main action, or out of allega- mination of the action, is premature and not au- 
tions in the pleadings, or proceedings taken in the thorized by the Federal Rules of Civil Procedure.®^ 
course of the main action, may not be made the sub¬ 
ject of a counterclaim; such a claim is premature § 312. Compulsory Counterclaims 
and cannot ripen or mature until the main action Failure to plead a compulsory counterclaim pre- 
has been determined.^8 eludes a defendant from raising the same matter In an 

. . independent action. No Jurisdictional ground other than 

Under the Federal Rules of Civil Procedure, that supporting the main action is necessary for the 
Rule 13 (e), 28 U.S.CA., a claim which either assertion of a compulsory counterclaim. 

matured or was acquired by the pleader after serv- Under the Federal Rules of Civil Procedure, Rule 
ing his pleading may, with the permission of the 13 (a), 28 U.S.C.A., a pleading shall state as a 
court, be presented as a counterclaim by supple- counterclaim any claim which at the time of serving 
mental pleading.49 Under the Rule, a counterclaim, the pleading the pleader has against any opposing 
to be available, must actually have matured.^® A party, if it arises out of the transaction or occur- 
counterclaim pleading a claim for damages arising rence that is the subject matter of the opposing 
from the wrongful bringing of the action in which party’s claim and does not require for its adjudica- 
the counterclaim is filed, and before the full deter- tion the presence of third parties of whom the court 


an explosion occurred In which an 
employee of third party was killed, 
that widow of employee had com¬ 
menced an action in the state court 
in which defendant was contingently 
liable, and that state action was still 
pending, presented a claim which 
had not matured, and therefore coun¬ 
terclaim would be dismissed. 

U.S.—Cyclotherm Corp. v. Miller, D. 
C.Pa., 11 F.R.D. 88. 

48. U.S.—Slaff V. Slate, D.C.N.Y,, 161 
F.Supp. 124. 

49, Supplemental pleadings general¬ 
ly see infra §§ 350-356. 

Purpose of Buie 

(1) Rule IS available to enable a 
litigant amd court to avoid judicial 
waste; purpose of Rule is to pro¬ 
vide a means for complete litigation 
in one action of all claims that par¬ 
ties may have with respect to each 
other and thus avoid a multiplicity 
of actions. 

U.S.—Cold Metal Products Co. v. 
Crucible Steel Co. of America, D.C. 
N.J., 126 F.Supp. 646. 

(2) Rule IS designed to eliminate 
multiplicity of suits and to dispose 
of all claims between parties in one 
proceeding. 

U.S.—^Vahle v. Markham, D.C.Pa., 5 
F.R.D. 315. 

AEotlou addressed to discretion of 
court 

U.S.—^Union Nat. Bank of Youngs¬ 
town, Ohio V. Unlversal-Cyclops 
Steel Corp., D.C.Pa., 103 F.Supp. 
719. 

D.C.—Michigan Tool Co. v. Drum¬ 
mond, D.C„ 33 F.Supp. 640. 
Counterclaim held within provisions 
of Buie 

U.S—^Vahle v. Markham, D.C.Pa., 6 
F.R.D. 316. 

Time of motion 

(1) A motion for leave to file coun¬ 
terclaim, under this Rule, would be 
granted where motion was made sea- i 


sonably and case had not progressed 
to such a stage that it would cause 
confusion or hardship to allow coun¬ 
terclaim to be pleaded. 

U.S.—^Newell v. O. A. Newton & Son 
Co., D.C.Del., 10 F.R.D. 286. 

(2) Where there had been pro¬ 
longed hearing in action brought to 
enjoin removal of corporate presi¬ 
dent from office, and it was nearly 
two years after temporary restrain¬ 
ing order had been dissolved that de¬ 
fendants asked leave to file a coun¬ 
terclaim for malicious prosecution, 
it was not an abuse of discretion for 
trial judge to refuse leave to file 
counterclaim, 

U.S.—Shwab v. Doelz, C.A.Ind., 229 
P.2d 749. 

Infringement of patents 

Court would grant motion for leave 
to file counterclaim, where cause of 
action for Infringement of patents 
arose in favor of defendants after 
pleading, ajid where to grant motion 
would avoid multiplicity of litiga¬ 
tion, where entire controversy be¬ 
tween parties would be expeditiously 
settled, and trial would not be de¬ 
layed. 

U.S.—^Dazian's, Inc. v. Switzer Bros., 
D.aOhio, 14 F.R.D. 24. 

50. U.S.—Goodyear Tire & Rubber 
Co. V. Marbon Corporation, D.C. 
Del., 32 F.Supp. 279. 

Patent Infringement; good faith 
In an action for infringement of 
patent, a counterclaim averring that 
plaintiff has unjustly and unfairly 
brought the suit and that it was not 
brought in good faith is premature’ 
and not authorized by the Federal 
Rules of Civil Procedure. 

U.S.—^Union Nat. Bank of Youngs¬ 
town, Ohio V. Unlversal-Cyclops 
Steel Corp., D.C.Pa., 103 F.Supp. 
719. 

61. U.S.—^Union Nat. Bank of 
Youngstown, Ohio v. Universal- 
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Cyclops Steel Corp., D.C.Pa., 103 
F.Supp. 719—^Mennen Co. v. Krauss 
Co., D.C.La., 37 F.Supp. 161, re¬ 
versed on other grounds, C.C.A., 
134 F.2d 348—Goodyear Tire & 
Rubber Co. v. Marbon Corporation, 
D.C.Del., 32 F.Supp. 279. 

Fidelity & Cas. Co. of N. Y. v. 
Coffelt, D.C.Iowa, 11 F.R.D. 443. 

Beason for this is that such claim 
is dependent on the failure of the 
party against whom it is asserted 
to prevail in the action which he 
has brought. 

U.S.—Goodyear Tire & Rubber Co. v. 
Marbon Corporation, D.C.Del., 32 
F.Supp. 279. 

Oounterolalm for libel in complaint 
U.S.—^Mennen Co. v. Krauss Co., D.C. 
La., 37 F.Supp. 161, reversed on oth¬ 
er grounds, C.C.A., 134 F.2d 348. 

Counterclaim for malicious prosecu¬ 
tion of action 

U.S.—^Kroshaug v. Pollman, D.C.N. 
D., 18 F.R.D. 386—Park Bridge Cor¬ 
poration V. Elias, D.C.N.Y., 3 P.R.D. 
94. 

Counterclaim for malicious abuse of 
process 

U.S.—Bach V. Quigan, D.CJS’.Y., 5 F. 
R.D. 34. 

Principal and surety 
In action against principal by sure¬ 
ty on completion bonds, counterclaim 
for damage to principal's reputation 
and credit allegedly resulting from 
malicious threats of public disgrace, 
financial ruin, and bankruptcy un¬ 
less principal reimbursed surety for 
money allegedly needlessly expended 
on bonds and commencement of suit, 
wherein allegedly false and mali¬ 
cious allegations were made against 
principal, should be dismissed as 
premature, since the relief sought 
was wholly dependent on surety’s 
failure to prevail in principal action. 
U.S.—Fidelity & Cas. Co. of N. Y. v. 
Coffelt, D.C.Iowa, 11 F.R.D. 443. 
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cannot acquire jurisdiction, except that such a claim 
need not be so stated if at the time the action was 
commenced the claim was the subject of another 
pending action.^^ Sq, a compulsory counterclaim is 
one which meets the requirements of the Rule.53 
The former Equity Rule 30 was the basis of this 
Rule;5^ it is not an act of congress.^s 


The Rule is mandatory,56 and a compulsory coun¬ 
terclaim not asserted is waived if defendant 
does not plead a counterclaim which he has, or is 
bound to interpose, under the Rule, he will be pre¬ 
cluded by the judgment from raising the same 
matter in an independent action, statutory or other- 
wise,58 and failure to file the counterclaim is res 


52. U.S.—Jepco Corp. v. Greene, D.C. 
N.Y., 171 F.Supp. 66—Sentry Corp. 
V. Conal Intern. Corp., B.C.N T., 
164 F.Supp. 770—Grodsky v. Sipe, 
D.C.Ill., 30 F.Supp. 666—^Abraham 
V. Selig, D.C.N.T., 29 F.Supp. 52. 

Parker Rust Proof Co. v. Detrex 
Corp., D.C.Mich., 14 F.R.D. 173. 
Bringing in additional parties see In¬ 
fra § 318. 

CoiuLterclaim by plaintiff held man¬ 
datory 

U.S.—Mid-States Products Co. v. 
Commodity Credit Corp., D.C.Ill., 
10 F.R.D. 692. 

3^egal or ecinltable counterclaim 
Under Rule, defendant must plead 
a legal, as well as an equitable, coun¬ 
terclaim if it arises out of transac¬ 
tion or occurrence that is the subject 
matter of opposing party’s claim, 
even though the original bill is one 
In equity. 

U.S.—Ohio Casualty Ins. Co. v. Ma¬ 
loney, D.C.Pa., 3 F.R.D. 341. 
Extension of scope of XflCiller Act 
The Federal Rule as to compul¬ 
sory counterclaims cannot be con¬ 
strued to extend the scope of the 
Miller Act, which is for the protec¬ 
tion of persons furnishing materials 
and labor for the construction of 
public works. 

U S.—^U. S., to Use of Baltimore Brick 
Co. V, John A. Johnson & Sons, D. 
C.Md., 65 F.Supp. 514, affirmed, C.C. 
A., 163 F.2d 534, certiorari denied 
66 S.Ct. 1372, 328 U.S. 865, 90 L.Ed 
1636, and John A. Johnson & Sons 
V. Friedman, 66 S.Ct. 1372, 328 U.S. 
865, 90 L.Ed. 1636. 

Compulsory counterclaim required 
U.S.—Woods V. Harris. D.C.Pa., 92 
F.Supp. 891. 

Suit in federal court as waiver of 
contract provision 
A shipper brought in by surety as 
third-party defendant alleged to be 
liable directly to railroad which sued 
surety on shipper’s bond for freight 
charge deficit was entitled to plead 
counterclaim against railroad for 
damages to shipments, unless pre¬ 
vented from doing so by agreement 
to pay deficit without set-off or coun¬ 
terclaim; under contract whereby 
shipper agreed to pay deficit with¬ 
out set-off or counterclaim, parties 
must have intended such provision 
to be availed of if sued on in state 
court, but to be mutually disregard¬ 
ed if sued on in federal court where 
such provision could not be enforced 


because of Federal Rule relating to 
compulsory counterclaims, and hence 
by electing to sue in federal court 
carrier, as to shipper, waived such 
provision. 

U.S.—Atlantic Coast Line R. Co. v. 
U. S. Fidelity & Guaranty Co., D.C. 
Ga., 52 F Supp. 177. 

Cross suit by defendant ag'ainst plain¬ 
tiff in state court 

Pa.—Gross v. Fantecchi, Com.Pl., 8 
Cumb.L.J. 148. 

53. U.S.—^United Artists Corp. v. 
Masterpiece Productions, C.A N.T., 
221 F.2d 213. 

West Coast Tanneries, Limited v. 
Anglo-American Hides Co., D.C.N. 
Y., 20 F.R.D. 166—^Kauffman v. Ke- 
bert, D.C.Pa., 16 PR.D. 225, ap¬ 
peal dismissed, C.A., 219 F.2d 113. 
Difference between compulsory and 
permissive counterclaims 
The difference between the com¬ 
pulsory requirement of stating coun¬ 
terclaims under Rule 13(a) and the 
permissive provision of stating such 
claims under Rule 13(b) depends on 
whether such claims arise out of the 
transaction or occurrence that is the 
subject matter of the opposing par¬ 
ty’s claim. 

U.S.—Big Cola Corporation v. World 
Bottling Co., C.C.A.Tenn., 134 F.2d 
718. 

54- U.S,—^U. S. V. Eastport S. S. 
Corp., C.A.N.Y., 255 F.2d 795. 

It is broadening of such former 
rule to include “occurrence” as well 
as “transaction,” and to apply to 
all civil actions, not merely to suits 
in equity. 

U.S.—^Lesnik v. Public Industrials 
Corporation, C.C.A.N.Y., 144 P.2d 
968. 

55. U.S.—U. S. V. Finn, C.A.Cal., 239 
F.2d 679. 

Consent of federal government 
Congress could not be said to have 
thereby given federal government’s 
consent to counterclaim against it, 
or to have conferred jurisdiction 
thereof on federal district court. 

U.S.—^U. S. V. Finn, supra. 

56. U.S.—Switzer Bros. v. Locklin, 
C.A.I11., 207 P.2d 483, certiorari 
denied 74 S.Ct. 477, 347 U.S. 912, 
98 L.Ed. 1069. 

Pennsylvania R. Co. v. Musante- 
Phillips, Inc., D.C.Cal., 42 F.Supp. 
340. 

57. U.S.—General Cas. Co. of Ameri- 

462 


ca v. Fedoff, D.C.N.Y., 11 F.R.D. 
177. 

58. U.S.—Switzer Bros. v. Locklin, 
CA.I11., 207 F.2d 483. certiorari 
denied 74 S.Ct. 477, 347 U.S. 912, 
98 L.Ed. 1069—Cold Metal Proc¬ 
ess Co. V. United Engineering & 
Foundry Co., C.A.Pa., 190 P.2d 217 
—^Audi Vision Inc., v. RCA Mfg. 
Co., C.C.A.N.Y., 136 P.2d 621, 147 
A.L R. 574. 

Commerce Mfg, Co. v. Blue Jeans 
Corp., D.aiSr.C., 146 F.Supp. 15— 
Stiers Bros. Const. Co. v. Broder¬ 
ick, D.C.Kan., 60 F.Supp. 792— 
Pennsylvania R. Co. v. Musante- 
Philllps, Inc., D.C.Cal., 42 F.Supp. 
340. 

B. J. Korvette Co. v. Parker Pen 
Co., D.C.N.Y., 17 P.R.D. 267. 

Buie held inapplicable 

(1) In action by finance company 
to foreclose lien against assets of 
Reconstruction Finance Corporation’s 
debtor, realty company, which corpo¬ 
ration claimed had fraudulently in¬ 
duced it to make loan to debtor, and 
its manager and agents were not 
parties indispensable to determina¬ 
tion of validity of finance company’s 
claim against Reconstruction Finance 
Corporation, to which Rule of com¬ 
pulsory counterclaim was applicable. 
U.S.—R. F. C V. First Nat. Bank of 

Cody, D.C.Wyo., 17 F.R.D. 397. 

(2) Although suit for damages, al¬ 
legedly arising out of automobile 
accident, had been brought in feder¬ 
al district court against defendant, 
defendant's subsequent suit in state 
court against plaintiffs, arising out 
of same accident, was beyond scope 
of Rule 13(a), under Rule 1, provid¬ 
ing that the Federal Rules of Civil 
Procedure govern the procedure in 
the district courts of the United 
States. 

Tenn.—Hubbs v Nichols, 29S S.W.2d 
801, 201 Tenn. 304. 

Effect of consolidation of suits or ac¬ 
tions 

(1) Where both suits have been 
consolidated for trial, the error in 
procedure, in asserting a claim in an 
independent action, instead of in a 
counterclaim, will be overlooked. 

U.S.—R. F. C. v. Commercial Union 

of America Corp., D.C.N.Y., 123 F. 
Supp. 748. 

(2) Where claim of plaintiff’s sec¬ 
ond action for infringement of trade¬ 
mark by defendant was the subject 
matter for a compulsory counter- 
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judicata of the relief which might have been ob¬ 
tained thereby.5^ 

The underlying purpose of the Rule is to force dis¬ 
position in one action of all claims which have arisen 
between the parties to the litigation,and to avoid 
circuity^i or multiplicity62 of actions or suits, and 
it should be construed in harmony with the Federal 
Rules of Civil Procedure, Rule 42, 28 U.S.C.A., con¬ 
ferring on the district court broad discretionary 
powers for the consolidation of actions involving a 


common question of law or fact.®* The Rule has 
been viewed liberally in the interests of avoiding 
multiplicity of suits and disposing of all claims be¬ 
tween the parties which are logically related.^^ 

A compulsory counterclaim is ancillary,65 or 
auxiliary,6 6 to the main action, and derives its fed¬ 
eral jurisdictional support, or basis, from that 
which supports the main action no independent 
jurisdiction, or jurisdictional ground, is necessary 
for the assertion of a compulsory counterclaim,66 


claim between same parties in first 
action, plaintiff’s failure to assert 
claim as a compulsory counterclaim 
in such action did not preclude asser¬ 
tion of claim by separate complaint 
in the second action, where, by an 
amendment to complaint, plaintiff 
might have tendered same issues as 
those which it raised in the second 
action, so that from a practical stand¬ 
point it was immaterial whether the 
claim was stated by the amendment 
or by the complaint in the second 
action, since by consolidation of the 
two actions for trial all the open is¬ 
sues in both actions were brought on 
for trial together. 

U.S.—Speed Products Co. v. Tinner- 
man Products, C.A.N.Y., 222 P.2d 

61. 

59. U S.—Speed Products Co. v. Tin- 
nerman Products, supra—Switzer 
Bros. V. Locklin, C.A.I11., 207 F.2d 
483, certiorari denied 74 S.Ct. 477, 
347 U.S. 912, 98 L.Ed. 1069. 

Set-off 

Where patent license agreement 
provided for royalty payments to li¬ 
censor and for licensor’s rendering of 
services to licensee, and licensor stop¬ 
ped rendering services and brought 
action for royalties, licensee was ob¬ 
liged then to plead any set-olf for 
loss of services, or be forever barred 
by principle of res judicata. 

U.S.—Martin v. Morse Boulger De¬ 
structor Co., C.A.N.Y., 221 P.2d 

218. 

60 . U.S.—U. S. V. Eastport S. S. 
Corp., C.A.N.Y., 265 F.2d 795. 

Purpose of Rule 13 generally see su¬ 
pra § 310. 

“The compulsory counterclaim de¬ 
vice is, of course, only a means of 
bringing all logically related claims 
into a single litigation, through the 
penalty of precluding the later as¬ 
sertion of omitted claims.” 

U.S —Lesnik v. Public Industrials 
Corporation, C.C.A.N.Y., 144 F.2d 
968, 975. 

Kauffman v. Kebert, D.C.Pa., 16 
F.R.D. 225, 228, appeal dismissed, 
C.A., 219 F.2d 113. 

Mo.—Cantrell v. City of Caruthers- 
ville, 221 S.W.2d 471, 474, 359 Mo. 
282. 

Sule not mere matter of convenience 
Rule is not construable as no more 


than a matter of convenience which 
may be disregarded by defendant un¬ 
less there is a trial on the merits of 
plaintiff’s claim. 

U.S.—^U. S. V. Eastport S. S. Corp., 

C. A.N.Y., 255 P.2d 795. 

61. U.S.—^United Artists Corp. v. 
Masterpiece Productions, C.A.N.Y., 
221 P.2d 213. 

62. U.S.—^United Artists Corp. v. 
Masterpiece Productions, supra. 

Phelan v. Middle States Oil Corp., 

D. C.N.Y., 124 F.Supp. 728, appeal 
dismissed in part and cause re¬ 
manded in part on other grounds, C. 
A., 210 F.2d 360, and affirmed 220 
P.2d 693, certiorari denied Cohen 
V. Glass. 76 S.Ct. 772, 349 U.S. 929, 
99 L.Ed. 1260. 

63. D C.—Prudential Ins. Co. of 
America v. Saxe, 134 F.2d 16, 77 U. 
S.App.D.C. 144, certiorari denied 
63 S.Ct 1033, 319 U.S. 746, 87 L.Ed. 
1701. 

Consolidation of actions generally see 
infra § 916. 

64. U.S.—^Affiliated Music Enter¬ 

prises V. Sesac, Inc., D.C.N.Y., 17 
F.R.D. 509. 

65. U.S.—Inter-State Nat. Bank of 
Kansas City v. Luther, CA.Kan., 
221 P.2d 382, certiorari dismissed 
76 S.Ct. 297, 360 U.S. 944, 100 L 
Ed 823—Connecticut Indemnity Co. 
V. Lee, C.A.Mass., 168 P.2d 420— 
Lesnlk v. Public Industrials Corpo¬ 
ration, C.C.A.N.Y., 144 F.2d 968. 

Aberdeen Hosiery Mills Co. v. 
Kaufman, D.C.N.Y., 113 F Supp 833 
—Hoosier Casualty Co. of Indian¬ 
apolis, Ind. V. Pox, D.C.Iowa, 102 F. 
Supp. 214. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 P.R.D. 141—Mc¬ 
Carthy V, M & M Transportation 
Co., D.C.Mass., 6 P.R.D. 290—Marks 
V. Spitz, D.C.Mass., 4 F.R.D. 348. 
Beason for zrale 

It arises out of the same "transac¬ 
tion or occurrence” set forth in the 
complaint. 

U.S.—Fraser v. Astra S. S. Corp., D. 

C.N.Y., 18 F.R.D. 240. 

Purely ancillary 

U.S.—^McKnlght v. Halliburton Oil 
Well Cementing Co., D.C.W.Va., 20 
F.R.D. 563. 


66. U S.—^Lenz v. Wagner, C.A.Ala., 
240 P.2d 666. 

67. U S.—Inter-State Nat. Bank of 
Kansas City v. Luther, C A.Kan., 
221 P.2d 382, certiorari dismissed 
76 S.Ct. 297, 350 U.S. 944, 100 L.Ed. 
823. 

U. S. V. Finn, D.C.Cal., 127 F. 
Supp. 168, modified on other 
grounds, C.A., 239 F.2d 679—Aber¬ 
deen Hosiery Mills Co. v. Elaufman, 
D.C.N.Y., 113 F.Supp. 833—Hoosier 
Casualty Co. of Indianapolis, Ind. 
V. Pox, D.C.Iowa, 102 F.Supp. 214. 

Fraser v. Astra S. S. Corp., D.C. 
N.Y., 18 P.R.D. 240—^Hartley Pen 
Co. V. Lindy Pen Co., D.C.Cal., 16 
P.R.D. 141—^United Artists Corp. v. 
Grinieff, D.C.N.Y., 16 P.R.D. 395, 
reversed on other grounds, C.A., 
United Artists Corp. v. Ikiaster- 
piece Productions, 221 P.2d 213 
—Kuster Laboratories v. Lee, D.C. 
Cal., 10 P.R.D. 350—Steinhard Nov¬ 
elty Co. V. Arkay Infants Wear, D. 

C. N.Y., 10 P.RD. 321—McCarthy 
V. M & M Transportation Co , D.C. 
Mass,, 6 P.R.D. 290—Marks v. 
Spitz, D.C.Mass., 4 P.R.D. 348. 

Ancillary jurisdiction as to counter¬ 
claims generally see Federal Courts 
§ 13. 

"If a counterclaim is compulsory, 
the same jurisdiction which supports 
the main claim will also support the 
counterclaim.” 

U.S.—Rosenthal v. Fowler, D.C.N.Y., 
12 F.R.D. 388. 390. 

68. U.S.—^Lenz v. Wagner, C.A.Ala., 
240 P.2d 666—Connecticut Indem¬ 
nity Co. V. Lee, C.A.Mass., 168 P.2d 
420. 

U. S., for Use and Benefit of Los 
Angeles Testing Laboratory v. Rog¬ 
ers and Rogers, D C.Cal., 161 P. 
Supp. 132—^U. S. V. Finn, D.C.Cal., 
127 F.Supp. 158, modified on other 
grounds, C.A., 239 P.2d 679—Aber¬ 
deen Hosiery Mills Co. v. Kaufman, 

D. C.N.Y., 113 F.Supp. 833—^Hoosier 
Casualty Co. of Indianapolis, Ind. 
V. Fox, D.C.Iowa, 102 F.Supp. 214 
—^U. S. to Use and for Benefit of 
Poster Wheeler Corp. v. American 
Surety Co. of New York, D.C.N.Y., 
25 F.Supp. 700. 

S. P. A. Ricordi Officine Graflche 
V. World Art Reproductions Co., 
D.C.N.Y., 22 F.R.D, 312—McKnight 
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and it may be asserted despite the absence of such 
independent jurisdictional facts.®9 Another state¬ 
ment is that jurisdiction of a compulsory counter¬ 
claim is ancillary to the original jurisdiction of the 
court.*^® So, the requirement of the Rule that 
“any claim” arising as specified be counterclaimed 
has been held to mean any claim whatever its 
amount, so as to render inapplicable the requirement, 
for federal jurisdiction, of three thousand dollars 
value of the matter in controversy.*^l 

The word “compulsory^’ in the Rule is descriptive 
of the rights of the pleader,^^ and has no bearing on 
the right or duty of the court when a counterclaim 
is presented.^® A party who has a coimterclaim 
which is compulsory in form has a right to file it 

Jurisdiction of third parties. The exclusion by 
the Federal Rules of Civil Procedure, Rule 13 (a), 
28 U.S.C.A., from its definition of compulsory coun¬ 
terclaims those which require for their adjudica¬ 
tion “the presence of third parties of whom the 
court cannot acquire jurisdiction” should be limited 
to cases of inability to obtain personal jurisdiction 
over the additional defendants.*^® 

Claim as subject of pending action; removal of 


action. The Federal Rules of Civil Procedure, Rule 
13 (a), 28 U.S.C.A., contains the exception that such 
a claim as that referred to therein need not be so 
stated if at the time the action was commenced the 
claim was the subject of another pending action.*^® 
Where defendant institutes a state court action, 
and plaintiff institutes an action against defendant 
in the federal court before defendant’s action is 
removed thereto, and both actions arise out of the 
same accident, the compulsory counterclaim Rule 
does not bar plaintiff’s action j-*^*^ if the removal 
takes place before the institution of plaintiff’s ac¬ 
tion, he is then bound, as defendant, under the 
Rule, to counterclaim in the removed action.*^® 

§ 313 , - Determination of Compulsory 

Character 

The test of a compulsory counterclaim la whether 
it arises out of the transaction or occurrence that is the 
subject matter of the opposing party's claim. 

In determining whether a counterclaim is com¬ 
pulsory, the allegations thereof are to be considered 
in a spirit consonant with the liberal and realistic 
policy of the Federal Rules of Civil Procedure.*^® If 


V. Halliburton Oil Well Cementlngr 
Co.. D.C.W.Va., 20 F.R.D. 563— 
Ciechanowicz v. Bowery Savings 
Bank, D.C.N.T., 19 F.R.D. 367— 
United Artists Corp. v. Grinieff, 
D.C.N.T., IS F.R.D. 395, reversed 
on other grounds, C.A,, United 
Artists Corp. v. Masterpiece Pro¬ 
ductions, 221 F.2d 218—^Rosenthal 
V. Fowler, D.C.N.T., 12 F.R.D, 388. 
“Any compulsory counterclaim filed 
in a suit over which the federal 
courts have Jurisdiction is within 
federal Jurisdiction even though the 
counterclaim alleges no independent 
grounds of federal Jurisdiction." 

U.S —Lucien Lelong, Inc. v. Dana 
Perfumes, Inc., D.C.I11., 138 F.Supp. 
675, 679. 

“It is axiomatic that a compul¬ 
sory counterclaim need not itself ful¬ 
fill the requirements of federal Ju¬ 
risdiction, but may be adjudicated in 
the Federal Courts If the plaintiff’s 
complaint meets the requirements for 
federal Jurisdiction.” 

U.S.—^West Coast Tanneries, Limited 
V, Anglo-American Hides Co., D.C. 
N.Y., 20 F.R.D. 166, 168. 

69. U.S.—^McKnight v. Halliburton 
Oil Well Cementing Co., D.C.W.Va., 
20 F.R.D. 563. 

Coanterclalni involving less than 
three thousand dollars. 

U.S.—^Home Ins. Co. of New York. 
V. Trotter, C.C.A.MO., 180 F.2d 800. 

70. U.S.—United Artists Corp. v. 
Masterpiece Productions, C.A.N.T., 
221 F.2d 213. 


U. S. for Use and Benefit of Los 
Angeles Testing Laboratory v. Rog¬ 
ers and Rogers, D.C.Cal., 161 F. 
Supp. 132. 

Affiliated Music Enterprises v. 
Sesac, Inc., D.C.N-.T., 17 P.R.D. 
509. 

71. U.S.—Safeway Stores v. Dun- 
nell, C.A.Cal., 172 F.2d 649, cer¬ 
tiorari denied 69 S.Ct. 1049, 337 U. 
S. 907, 93 L.Ed. 1719. 

72. U.S.—Switzer Bros, v. Locklin, 
C.A.I11., 207 F.2d 483, certiorari de¬ 
nied 74 S.Ct. 477, 347 U.S. 912, 98 
L.Ed. 1069. 

73. U S.—Switzer Bros, v. Locklin, 
supra. 

74. U.S.—Switzer Bros. ▼. Locklin, 
supra. 

75. U.S.—^United Artists Corp, v. 
Masterpiece Productions, C.A.N.Y., 
221 F.2d 213. 

76. U.S —^Meyercheck v. Givens, C.A. 
Ill., 186 F.2d 86. 

Amendment of Bnle 

The Rule as originally promulgat¬ 
ed referred to any claim, “not the 
subject of a pending action;” the 
quoted words were omitted, and the 
exception stated in the text added, by 
the amendment of December 27, 1946, 
effective March 19, 1948, as a result 
of the criticism of the language of 
the original Rule in Prudential In¬ 
surance Co. of America v. Saxe, 134 
F.2d 16, 77 U.S.APP.D.C. 144, certio¬ 
rari denied 63 S.Ct. 1033, 319 U.S. 745, 
87 L.Ed. 1701; the amendment was 
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intended to Insure against the “un¬ 
desirable possibility presented under 
the original rule whereby a party 
having a claim which would be the 
subject of a compulsory counter¬ 
claim could avoid stating it as such 
by bringing an Independent action in 
another court after the commence¬ 
ment of the federal action but before 
serving his pleading in the federal 
action.” 

S.C.—Sparrow v. Nerzig, 89 S.E.2d 
718, 721, 228 S.C. 277, 66 A.L.R.2d 
328. 

Action held commenced 
Where first party sued second par¬ 
ty for personal injuries in district 
court for District of Columbia, and 
after filing of that complaint, but be¬ 
fore service of process, second party 
filed Independent action against first 
party in municipal court for prop¬ 
erty damages sustained in same col¬ 
lision, first party’s action had been 
commenced before filing of second ac¬ 
tion, and second action was properly 
a compulsory counterclaim to be as¬ 
serted in the original action. 

D.C.—Coates v. Ellis, Mun.App , 61 A. 
2d 28. 

77. U.S.—Hall V. Kieffer, D.C.N.D., 19 
P.R.D. 85. 

78. U.S.—^Hall V. Kieffer, supra. 

79. U.S.—^Rosenthal v. Fowler, D.C. 
N.Y., 12 F.R.D. 388, 

Counterclaims held compulsory 
(1) Where buyer counterclaimed in 
seller’s suit for price of mixed ce¬ 
ment by alleging failure of seller to 
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the allegations in a counterclaim show that it is The test of a compulsory counterclaim is whether 
compulsory, they will control as long as they are or not it “arises out of the transaction or occurrence 
made in good faith and are not conclusively con- that is the subject matter of the opposing party’s 


troverted.®® 

meet contract specifications which al- 
legredly resulted in delay in construc¬ 
tion work for third party, counter¬ 
claim was compulsory. 

U.S.—Ryan Ready Mixed Concrete 
Corp. V. Frank! Foundation Co., 
C.A.N.Y., 229 F.2d 289. 

(2) In action for a declaration that 
plaintiff was entitled to registration 
of a trade-mark, defendant’s coun¬ 
terclaim for an injunction restrain¬ 
ing plaintiff from using the trade¬ 
mark arose out of occurrences which 
were subject matter of complaint 
and was a compulsory counterclaim. 
U.S.—Safeway Stores v. Dunnell, C. 

A.Cal., 172 F.2d 649, certiorari de¬ 
nied 69 S.Ct. 1049, 337 U.S. 907, 93 
L.Ed. 1719. 

(3) Where railroad company su¬ 
ing surety on shipper’s bond for 
freight charge deficit, and shipper 
brought in by surety as third party 
defendant, were opposing parties, 
shipper’s counterclaim against rail¬ 
road company for damage to ship¬ 
ments was compulsory. 

U.S.—^Atlantic Coast Line R. Co. v. 
U. S. Fidelity & Guaranty Co., D.C. 
Ga., 62 F.Supp. 177. 

(4) In action against corporation 
being reorganized on a note secured 
by preferred stock of another com¬ 
pany, defendant’s counterclaims 
charging that plaintiff acquired note 
pursuant to conspiracy with persons 
named as third-party defendants to 
acquire defendant’s stock at ruinous 
prices by withholding payment of 
dividends on the preferred stock were 
compulsory. 

U.S.—Lesnlk v. Public Industrials 
Corporation, C.C.A.N.T., 144 F.2d 
968. 

(6) In action for breach of con¬ 
tract under which plaintiff agreed 
to produce certain educational pro¬ 
gram in promotion of sale of de¬ 
fendant’s phonograph records to de¬ 
fendant’s distributors and dealers 
and under which cancellation by 
defendant in certain manner was 
authorized, counterclaim for return 
of money paid under the contract 
which depended on the cancellation 
clause was a compulsory one. 

U.S.—Audi Vision Inc., v. RCA Mfg. 
Co., C.C,A.N.T., 186 F.2d 621, 147 
A.L.R. 674. 

(6) Counterclaim against plaintiff 
and additional defendant brought in 
under Rule as necessary for the 
granting of complete relief, seeking 
cancellation of mortgage and open 
account involved in principal action 
and recovery of damages for breach 
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1 claim;”SI and in 

of contract, was a compulsory coun¬ 
terclaim against plaintiff. 

U.S.—Southwest Lime Co. v. Llnd- 
ley, D.C.Ark., 12 F.R.D. 484. 

(7) Where the United States 
brought action in federal district 
court against individual and corpo¬ 
rate taxpayers for appointment of a 
receiver and for enforcement of tax 
liens, and, after death of individual 
taxpayer, a state intervened and made 
individual taxpayer’s widow a party 
defendant, and creditor of taxpay¬ 
ers and widow intervened for en¬ 
forcement of his claims against tax¬ 
payers and widow, claim of creditor 
of taxpayers and widow against the 
widow was a compulsory counter¬ 
claim. 

U.S.—^Lenz v. Wagner, C.A.Ala., 240 
F.2d 666. 

(8) Other counterclaims. 

U.S.—Smith V. Kincade, C.A.Mlss., 
232 F.2d 306—Haberman v. Equi¬ 
table Life Assurance Society of 
the United States, C.A.Tex., 224 P. 

2d 401, rehearing denied, C.A., 225 
F.2d 837, certiorari denied 76 S Ct. 
822, 860 U.S. 948, 100 L.Ed. 826— 
Speed Products Co. v. Tinnerman 
Products, C.A.N.Y., 222 P.2d 61— 
United Artists Corp. v. Master¬ 
piece Productions, C.A.N.Y., 221 P. 

2d 213—Eastern Transp. Co. v. U. 

S., C.C.A.N.Y., 169 P.2d 349. 

U. S. for Use and Benefit of Los 
Angeles Testing Laboratory v. Rog¬ 
ers and Rogers, D.C.Cal., 161 P. 
Supp, 132—^Lucien Lelong, Inc. v. 
Dana Perfumes, Inc., D.C.Ill., 138 
F.Supp, 676—^Phelan v. Middle 
States Oil Corp., DC.N.Y., 124 P. 
Supp. 728, appeal dismissed in part 
and cause remanded in part on oth¬ 
er grounds, CA.., 210 P.2d 360, af¬ 
firmed, C,A., 220 F.2d 693, certiorari 
denied Cohen v. Glass, 75 S.Ct. 
772, 349 U.S. 929, 99 L.Ed. 1260— 
Black V. London Assur. Co. of Lon¬ 
don, England, D.C.S.C., 122 P.Supp. 
330—Bendlx Aviation Corp. v. 
Glass, D.C.Pa., 81 P.Supp. 646— 
Stlers Bros. Const. Co. v. Broder¬ 
ick, D.C.Kan., 60 P.Supp. 792— 
Gallahar v. George A. Rheman Co., 
D.C.Ga., 60 F.Supp. 666—^Pennsyl¬ 
vania R. Co. V. Musante-Phillips, 
Inc., D.C.Cal., 42 P.Supp. 340. 

S. P. A, Ricordi Oflacine Grafiche 
V. World Art Reproductions Co., 
D.C.N.Y., 22 P.R.D. 312—Gallimore 
V. Dye, D.C.I11., 22 P.R.D. 260— 
McKnight v. Eta.lllburton Oil Well 
Cementing Co., D.C.W.Va., 20 P.R.D. 
663—Ciechanowicz v. Bowery Sav¬ 
ings Bank, D.C.N.Y., 19 P.R.D. 867 
—R. P. C. V. First Nat. Bank of 
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determining whether a claim so 

Cody, D.aWyo., 17 F.R.D. 397— 
E. J. Korvette Co. v. Parker Pen 
Co., D.C.N.Y., 17 P.R.D. 267—Aetna 
Life Ins Co. v. Little Rock Basket 
Co., D.C.Ark., 14 F.R.D. 381—Par¬ 
ker Rust Proof Co. V. Detrex Corp., 
D.C.Mich., 14 P.R.D. 173—Burke 
V. Western Newspaper Union, D.C. 
Mass., 9 F.R.D. 343. 

D C.—Coates v. Ellis, Mun.App., 61 
A.2d 28. 

Counterclaims held not compulsory 

(1) Where patent involved in de¬ 
fendant’s counterclaim was different 
from patent involved in the main ac¬ 
tion seeking declaratory judgment 
declaring a patent invalid, jurisdic¬ 
tion of federal district court to de¬ 
termine counterclaim could not be 
established on ground that it was a 
compulsory counterclaim. 

U.S.—Measurements Corp. v. Perris 
Instrument Corp., C.C.A.N.J., 169 P. 
2d 590. 

(2) Other counterclaims. 

U.S.—-McNaughton v. New York Cen¬ 
tral R. Co., C.A.Ind.. 220 P.2d 836 
—Cold Metal Process Co. v. Unit¬ 
ed Engineering & Foundry Co., C.A. 
Pa., 190 P.2d 217. 

Minneapolis Brewing Co. v. Mer¬ 
ritt, D.C.ND., 143 F.Supp. 146— 
Julian B. Slevin Co. v. Bartgis 
Bros. Co., D.C.Md., 142 P.Supp. 688 
—Donnelly Garment Co. v. Inter¬ 
national Ladies’ Garment Workers' 
Union, D.C.Mo., 47 P.Supp. 67. 

West Coast Tanneries, Limited 
V. Amglo-American Hides Co., D.C. 
N.Y., 20 P.RD. 166—Beard-Laney, 
Inc. V. Pressley, D.C.S.C., 18 P.R.D. 
162—Fidelity & Cas. Co. of N. Y. 
V. Coffelt, D.C.Iowa, 11 F.R.D. 443 
—Kuster Laboratories v. Lee, DC. 
Cal., 10 P.R.D. 360—Marks v. Spitz, 
D.C.Mass., 4 F.R.D. 348. 

80. U.S.—^West Coast Tanneries, 
Limited v. Anglo-American Hides 
Co., D.C.N.Y., 20 P.R.D. 166. 

81- U.S.—^Aberdeen Hosiery Mills 
Co. V. Kaufman, D.C.N.Y., 113 F. 
Supp. 833—^Hoosier Casualty Co. of 
Indianapolis, Ind. v. Pox, D.C.Iowa, 
102 F.Supp. 214. 

Counterolaim so arising must he 
pleaded 

U.S.—Douglas V. Wisconsin Alumni 
Research Foundation, D.C.Ill., 81 
P.Supp. 167. 

Where distinct proofs are required 
for the establishment of the claim 
and the counterclaim, they do not 
arise out of the same transaction or 
the same occurrence. 

U.S.—^Kuster Laboratories v. Lee, D. 
C.Cal., 10 P.R.D. 360. 
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arises, a liberal construction ,^2 or the broadest inter¬ 
pretation, 83 or a broad realistic interpretation in the 
interest of avoiding a multiplicity of suits,84 is to be 
given to the quoted phrase. An absolute identity of 


factual backgrounds for the two claims is not neces¬ 
sary ;85 only a logical relationship between them 
is required.88 


Motor vehicle coUialoxL 

(1) Opposing claims arising from 
a motor vehicle collision, one for 
wrongful death and the other for 
personal Injuries, would ordinarily 
be subject to the compulsory coun¬ 
terclaim rule, being parts of the 
same occurrence. 

U.S.—Hall V. Kieffer. D.C.N.D., 19 P. 

R.D. 85. 

(2) In death action arising out of 
an automobile collision, where de¬ 
fendant’s claims against decedent 
arose out of same collision, such col¬ 
lision was an occurrence within 
meaning of Rule. 

U.S.—Sinkbeil v. Handler, D.C.Neb., 

7 F.R.D. 92. 

Counterclaims held so to arise 

(1) In action to obtain patent, de¬ 
fendant’s counterclaim that during 
plaintiff’s employment by defendant, 
plaintiff, using confidential informa¬ 
tion which he had gained from de¬ 
fendant’s agents, applied for a pro¬ 
cured patent, and requesting that 
plaintiff be enjoined from exercising 
rights under patent arose out of 
transaction or occurrence which was 
subject matter of plaintiff’s claim, 
and counterclaim was compulsory. 
U.S —Nachtman v. Crucible Steel Co. 

of America, C.C.A.H.J., 165 P.2d 

997. 

(2) In action by federal govern¬ 
ment against war surplus airplane 
purchasers, buyers from purchasers, 
and others, counterclaim, which was 
asserted by buyers for government’s 
alleged wrongful seizure and deten¬ 
tion of airplane was compulsory in 
character, since it arose out of trans¬ 
action or occurrence which was sub¬ 
ject matter of government's claim. 
US.—U. S. V. Finn, D.C.Cal., 127 P. 

Supp. 158, modified on other 

grounds, C.A., 239 F.2d 679. 

(3) Where insurer, while disclaim¬ 
ing any liability to insured, paid bal¬ 
ance owing on note secured by mort¬ 
gage on Insured premises and ob¬ 
tained assignment of mortgage pur¬ 
suant to terms of fire policy, insur¬ 
er's claim for foreclosure of mort¬ 
gage arose out of transaction or 
occurrence which was the subject 
matter of plaintiff’s claim in action 
by Insured to recover on policy and 
hence must be stated as a counter¬ 
claim in such action. 

U.S.—Black V. London Assur. Co. of 

London, England, D.C.S.C., 122 F. 

Supp. 330. 

(4) Cause of action for specific 
performance of contract to assign 
pending patent application and de¬ 
fendant’s cause of action on implied 


agreement by plaintiff to compensate 
defendant for use and commercial 
exploitation of invention arose out 
of same transaction. 

U.S.—Bendix Aviation Corp. v. Glass, 
D.C.Pa., 81 P.Supp. 645. 

(6) Counterclaim for damages suf¬ 
fered by landlord by reason of ten¬ 
ant's failure to furnish essential serv¬ 
ices as allegedly required by lease 
arose out of transaction or occurrence 
that constituted subject matter of 
tenant’s claim for treble damages 
under Housing and Rent Act for fail¬ 
ure of landlord to provide such serv¬ 
ices. 

U.S.—Rosenthal v. Fowler, D.C.N.Y., 
12 F.R.D. 388. 

(6) In action by workmen’s com¬ 
pensation carrier of restaurant own¬ 
er to recover compensation it had 
paid to restaurant manager and to 
recover, as subrogee, for manager’s 
personal injuries allegedly caused by 
defendant who had been customer in 
restaurant, customer’s counterclaim 
for personal injuries Inflicted on him 
by restaurant manager was a com¬ 
pulsory counterclaim since it arose 
out of same transaction, or occur¬ 
rence that was subject matter of 
plaintiff’s claim as subrogee of res¬ 
taurant manager. 

U.S.—General Cas. Co. of America v. 
Fedoff, D.C.N.T., 11 F.R.D. 177. 

(7) Other counterclaims. 

U.S.—Connecticut Indemnity Co. v. 
Lee, C.A,Mass., 168 F.2d 420—John 
R. AJley & Co. v. Federal Nat. 
Bank of Shawnee, Shawnee Coun¬ 
ty, Old., C.C.A.Okl., 124 P.2d 995. 

Phelan v. Middle States Oil Corp., 
D.C.N.T., 124 F.Supp. 728, appeal 
dismissed in part and cause re¬ 
manded in part on other grounds, 

C. A., 210 F.2d 360, and affirmed 220 
F.2d 593, certiorari denied Cohen 
V. Glass, 75 S.Ct. 772, 349 U.S. 929, 
99 L.Ed. 1260—R. F. C. v. Commer¬ 
cial Union of America Corp., D.C. 
N.Y., 123 P.Supp. 748—Cars tens v. 
Great Lakes Towing Co., D.C.Ohio, 
71 F.Supp, 394. 

McKnight v. Halliburton Oil Well 
Cementing Co., D.C.W.Va., 20 P.R. 

D. 563. 

(8) Segment of counterclaim. 

U.S.—U. S. V. Buffalo Coal Min. Co., 

D.C.Alaska, 170 P.Supp. 727. 

Counterclaims held not so to arise 
(1) In action on contract indebted¬ 
ness, counterclaim alleging that 
plaintiff made representation that 
plaintiff would secure a buyer for 
branch of defendant’s business, and 
that defendant constructed warehouse 
in reliance thereon, but was damaged 
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as result of plaintiff’s failure to per¬ 
form its promise by frustrating at¬ 
tempts to sell out the business, was 
not a compulsory counterclaim be¬ 
cause not arising out of transaction 
or occurrence which was subject of 
plaintiff's claim. 

U.S.—Minneapolis Brewing Co. v. 
Merritt, D.C.N.D., 143 P.Supp. 146. 

(2) Landlord’s counterclaim for 
damages as a result of tenant in¬ 
ducing real estate appraiser to alter 
his appraisal of premises by reduc¬ 
ing estimate of their fair rental val¬ 
ue did not arise out of transaction 
or occurrence constituting subject 
matter of tenant’s claims for treble 
damages for overcharges in rent and 
for failure of landlord to furnish es¬ 
sential services as allegedly required 
by lease. 

U.S—Rosenthal v. Fowler, D.C.N.Y., 
12 P.R.D. 388. 

(3) Other counterclaims. 

U.S.—Julian B. Slevin Co. v. Bartgis 
Bros. Co., D.C.Md., 142 F.Supp. 688. 

Fidelity & Cas. Co. of N. Y. v. 
Coffelt, D.aiowa, 11 P.R.D. 443— 
Kuster Laboratories v. Lee, D.C. 
Cal., 10 P.R.D. 350—Marks v. Spitz, 
D.aMass.. 4 P.R.D. 348. 

82. U.S.—^E. J. Korvette Co. v. Par¬ 
ker Pen Co., D.C.N.Y., 17 P.R.D. 
267. 

83. U.S.—Phelan v. Middle States Oil 
Corp., D.C.N.Y., 124 P.Supp. 728, 
appeal dismissed in part and cause 
remanded in part on other grounds, 

C. A., 210 P.2d 360, and alfnuned 220 
F.2d 593, certiorari denied Cohen 
V. Glass, 75 S.Ct. 772, 349 U.S. 929, 
99 L.Ed. 1260. 

84. U.S.—Rosenthal v, Fowler, D.C. 
N.Y., 12 P.R.D. 388. 

85. U.S.—United Artists Corp. v. 
Masterpiece Productions, C.A.N.T., 
221 P.2d 213. 

S. P. A, Ricordi Offlclne Grafiche 
V. World Art Reproductions Co., 

D. C.N.Y., 22 P.R.D. 312—E. J. Kor¬ 
vette Co. V. Parker Pen Co., D.C. 
N.Y., 17 F.R.D. 267. 

Additional allegations 
Where essential facts, alleged by 
plaintiff, enter into and constitute in 
part cause of action stated in de¬ 
fendant’s counterclaim, fact that they 
are not precisely identical or that 
counterclaim embraces additional al¬ 
legations is immaterial in determin¬ 
ing whether compulsory counterclaim 
exists. 

U.S.—^Douglas V. vVisconsin Alumni 
Research Foundation, D.C.Ill, 81 
F.Supp. 167. 

86. U.S.—United Artists Corp. v. 
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The word “transaction” is a word of flexible 
meaning, comprehending a series of many occur¬ 
rences, depending not so much on the immediateness 
of their connection as on their logical relationship.S7 
All counterclaims which may properly be classed as 
dependent on, or related to, a claim already in suit 
are compulsory.88 The requirements of Rule 13 (a) 


are not met merely because the matter relied on 
might be availed of as a defense to plaintiff's 
cause.89 

In order for a coimterclaim to be compulsory with¬ 
in the Rule, the pleader's claim must not only arise 
out of a transaction logically related to that which 
the opposing party has asserted,^9 but the claim 


Masterpiece Productions, C.A.N.Y., 
221 F.2d 213. 

Phelan v. Middle States Oil Corp., 

D.C.N.T., 124 F.Supp. 728, appeal 
dismissed in part and cause re¬ 
manded in part on other grounds, 

C. A., 210 F.2d 360, and affirmed 220 
F.2d 693, certiorari denied Cohen 
V. Glass, 76 S.Ct. 772, 349 U.S. 929, 
99 L.Ed. 1260. 

E. J. Korvette Co. v. Parker Pen 
Co., D.C.N.T., 17 P.R.D. 267—Ros¬ 
enthal V. Fowler, D.C.N.T., 12 F. 
RD. 388, 391. 

“If there be one compelling test of 
compulsoriness, it seems clearly to be 
that of the logical relationship of 
all claims in any given litigation.” 
U.S —Rosenthal v. Fowler, supra. 

“Whether claims arise out of the 
same transactions or occurrences 
, . . [depends] upon their logi¬ 

cal relevancy.” 

U.S.—R. F, C. V. First Nat. Bank of 
Cody, D.C.Wyo., 17 F.R.D. 397, 403. 
Craclal test of compalsoriness is 
that of logical relationship between 
claims, tempered by an eye to flexi¬ 
bility, by a realization that law’s 
logic is but an Inchoate empiricism, 
and by desire to avoid multiplicity 
of suits. 

U.S.—United Artists Corp. v. Grlnieff. 

D. C.N.T., 16 F.R.D. 396, reversed 
on other grounds United Artists 
Corp. V. Masterpiece Productions, 
C.A., 221 P.2d 213. 

DQoglcal relationship held shown 

(1) In action to obtain registra¬ 
tion of a trade-mark and for a declar¬ 
atory Judgment that registered marks 
of defendant were invalid, wherein 
defendant counterclaimed, seeking a 
declaration that its marks were valid 
and Infringed by plaintiff, and for an 
injunction, there was a logical rela¬ 
tionship between the claim in plain¬ 
tiff’s second action seeking an in¬ 
junction on the ground that defend¬ 
ant’s mark infringed the plaintiff’s. 
U.S.—Speed Products Co. v. Tinner- 

man Products, C.A.N.T., 222 P.2d 
61. 

(2) In action for damages for al¬ 
leged infringement of plaintiff’s copy¬ 
rights on moving pictures, which de¬ 
fendant licensed for television use, 
and for alleged unfair trade prac¬ 
tices, where counterclaim sought to 
join as additional defendants those 
in control of plaintiff corporation, 
and alleged that additional defend¬ 
ants conspired to deprive defendant 


of its rights in order to cement their 
own position in control of plaintiff 
corporation, there was a sufficient 
logical relationship for a compulsory 
counterclaim. 

U.S.—^United Artists Corp. v. Master¬ 
piece Productions, C.A.N.T., 221 F. 
2d 213. 

(3) Defendant’s claim that its per¬ 
formance of agreement was frustrat¬ 
ed by conspiratorial acts of plaintiff 
and third party related directly and 
logically to plaintiff’s claim for 
breach of agreement and must be as¬ 
serted as a compulsory counterclaim. 
U.S.—S. P. A. Ricordi Ofllcine Grafl- 

che V. World Art Reproductions 
Co., D.C.N.Y.. 22 P.R.D. 312. 

(4) Other circumstances. 

U.S.—Phelan v. Middle States Oil 
Corp, D.C.N.Y., 124 F Supp. 728, 
appeal dismissed in part and cause 
remanded in part on other grounds, 
C.A., 210 F.2d 360, and affirmed 220 

F.2d 693, certiorari denied Cohen 
V. Glass, 76 S.Ct. 772, 349 U.S. 929, 
99 L.Ed. 1260. 

Relationship held not shown 
Where seaman brought action un¬ 
der Jones Act against shipowner and 
operator for personal injuries sus¬ 
tained, proposed counterclaim of 
owner and operator against seaman 
for liquidated damages because of 
alleged tortious assault of another 
seaman was unrelated to seaman’s 
claim and so could not be entertained 
as a compulsory counterclaim. 

U.S.—Fraser v. Astra S. S. Corp., D. 

C.N.Y., 18 F.R.D. 240. 

Same central Issues Involved 
Where manufacturer’s claim 
against retailers based on violations 
of fair trade laws involved distribu¬ 
tion system of the product, the me¬ 
chanics of the system, and its rela¬ 
tionship to wholesalers and retailers, 
and retailers’ claims against manu¬ 
facturer for violation of Roblnson- 
Patman Act and Sherman Act in¬ 
volved same central Issues, retailers’ 
claims constituted compulsory coun¬ 
terclaim. 

U.S.—^E. J. Korvette Co. v. Parker 
Pen Co., D.C.N.Y., 17 F.R.D. 267. 

87. U.S.—^Aberdeen Hosiery Mills Co. 
V. Kaufman, D.C.N.Y., 113 F.Supp. 
833—Douglas v. Wisconsin Alumni 
Research Foundation, D.C.Ill., 81 
F.Supp. 167. 

E. J. Korvette Co. v. Parker Pen 
Co., D.C.N.Y., 17 F.R.D. 267. 
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“This liberal rule is now well es¬ 
tablished.” 

U.S.—Lesnik v. Public Industrials 
Corporation, C.C.AN.Y., 144 P.2d 
968, 976. 

Mo.—Cantrell v. City of Caruthers- 
ville, 221 S.W.2d 471, 474. 
‘^Transaction” and “occurrence” con¬ 
strued 

Under Rule 13 (a), the word 

“transaction” is broad enough to In¬ 
clude an occurrence, and the words 
“transaction” and “occurrence” as 
used include the facts out of which a 
cause of action may arise and prob¬ 
ably mean whatever may be done by 
one person which affects another's 
rights and out of which a cause of 
action may arise, the test to be ap¬ 
plied being whether the same evi¬ 
dence will support or refute the op¬ 
posing claim. 

U.S.—^Williams v. Robinson, D.C.D.C., 
1 P.R.D. 211. 

Sepomte trausaotlons 
Rule is not applied to causes grow¬ 
ing out of separate transactions. Ac¬ 
cordingly, where defendant’s wife 
filed suit for maintenance and de¬ 
fendant filed answer with cross com¬ 
plaint seeking absolute divorce on 
ground of adultery, naming plaintiff 
in libel suit as corespondent, plaintiff 
suing defendant for libel, was not 
obliged, under Civil Procedure Rule 
relating to compulsory counterclaim, 
to assert claim for libel in counter¬ 
claim, since use of defamatory lan¬ 
guage constituted no portion of facts 
or circumstances alleged and relied 
on by defendant in his cross com¬ 
plaint in wife’s maintenance suit and 
there was no common point between 
the causes of action. 

U.S.—^Williams v, Robinson, supra. 

More than one right of aotion can 
be created by single transaction, but 
method of enforcing such rights can 
be qualified, as by Federal Rule that 
party’s claim arising out of trans¬ 
action or occurrence which is subject 
matter of opposing party’s claim, 
shall be pleaded as counterclaim. 

U.S.—Douglas V. Wisconsin Alumni 
Research Foundation, D.C.Ill., 81 
FSupp. 167. 

88. U.S.—Hartley Pen Co. v. Llndy 
Pen Co., D.C.Cal., 16 F.R.D. 141. 

89. U.S.—^Kuster Laboratories v. 

Lee, D.C.Cal., 10 F.R.D. 350. 

90. U.S.—Zion V. Sentry Safety Con¬ 
trol Corp., C.A,Pa., 268 F.2d 31. 
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which is to be asserted by counterclaim must also 
be one which the pleader himself has.^i 

Whether a claim asserted in an action in the mu¬ 
nicipal court for the District of Columbia actually 
constitutes a compulsory counterclaim to a suit 
in the district court of the United States for the 
District of Columbia is a question for the district 
court, since such decision involves an interpreta¬ 
tion of the rules of the court itself but in other 
circumstances the state law has been held determina¬ 
tive of the question whether the actions involved 
compulsory counterclaims.^3 

§314. Permissive Counterclaims 

The filing of a permissive counterclaim Is optional! 
an independent ground, or basis, for federal Jurisdiction 
is generally required therefor. 

Under the Federal Rules of Civil Procedure, 
Rule 13 (b), 28 U.S.C.A., a pleading may state as 


a counterclaim any claim against an opposing party 
not arising out of the transaction or occurrence that 
is the subject matter of the opposing party*s claim 
such a counterclaim is a permissive one.^S Under 
the Rule, whether or not a counterclaim is connect¬ 
ed with plaintiff's claim it may be pleaded in the 
answer.^® 

The word “permissive” in the Rule is descriptive 
of the rights of the pleader,and has no bearing on 
the right or duty of the court when a counterclaim is 
presented.® 8 ^ party who has a counterclaim which 
is permissive in form has a right to file it;®® it is 
optional with him whether he will do so,i and his 
failure to do so does not render the judgment in 
the case res adjudicata® or preclude an independent 
action on the claim involved.® So, where a counter¬ 
claim is an essentially independent action, it is a 
permissive counterclaim.^ 


91. U.S.— Zion V. Sentry Safety Con¬ 
trol Corp., supra. 

92. D.C.—Kaplowitz Bros. v. Kahan, 
Mun.App., 59 A.2d 795. 

93. U.S.— Zion v. Sentry Safety Con¬ 
trol Corp, C.APa., 268 F.2d 31. 

94. Blspensingr wltli needless inde¬ 
pendent actions 

(1) Rule 13 <b) was enacted for 
the very purpose of dispensing with 
needless Independent actions when 
those existing causes of action might 
be brought as permissive counter¬ 
claims against an opponent. 

U.S.—^American Car & Foundry Inv. 
Corporation v. Chandler-Groves Co., 
D.C.Mich., 2 F.R.D. 85—Brown Pa¬ 
per Mill Co. V. Agar Mfg. Corpo¬ 
ration, D.aiSr.Y., 1 F.R.D. 579. 

(2) This is particularly so where 
jurisdiction of subject matter of 
counterclaims is clearly vested In 
federal courts. 

U.S.—^American Car & Foundry Inv. 
Corporation v. Chandler-Groves Co., 
supra. 

(3) Object of the Rule was to per¬ 
mit all controversies and points of 
difference between the parties to be 
brought out and disposed of in one 
trial, 

U.S.—^Warren v. Indian Refining Co., 
D.C.Ind., 30 F.Supp. 281. 

(4) Accordingly, in action for de¬ 
claratory judgment to quiet title to 
letters patent, a counterclaim seeking 
judgment for treble damages and 
costs against plaintiff in accordance 
with provisions of Clayton Act Is 
available. 

U.S.—^American Car & Foundry Inv, 
Corporation v. Chandler-Groves Co., 
supra. 

Extension of soope of Smier Act 
Federal Rule as to permissive coun- 
ierclalms cannot be construed to ex¬ 


tend the scope of the Miller Act, 
which is for the protection of per¬ 
sons furnishing materials and labor 
for the construction of public works. 
U.S.—^U. S., to Use of Baltimore 
Brick Co. V. John A. Johnson & 
Sons, D.C.Md., 65 F.Supp. 614, af¬ 
firmed, C.C.A., 153 F 2d 534, certio¬ 
rari denied 66 S.Ct. 1372, 328 U.S. 
865, 90 L.Ed. 1636, and John A. 
Johnson & Sons v. Friedman, 66 S. 
Ct. 1372, 328 U.S. 865, 90 L.Ed. 
1636. 

95. U.S.—Lesnlk v. Public Industri¬ 
als Corporation, C.C.A.N.T., 144 F. 
2d 968. 

Warren v. Indian Refining Co., D. 

C, Ind., 30 F.Supp. 281. 

West Coast Tanneries, Limited 
V. Anglo-American Hides Co., D.C. 
N.T., 20 F.R.D. 166—Brown Paper 
Mill Co. V. Agar Mfg, Corporation, 

D. C.br.T., 1 P.R.D. 679. 

96. U.S.—Williams v. Blitz, C.A.S. 
C.. 226 F.2d 463. 

97. U.S.—Switzer Bros. v. Locklln, 
C.A.I11., 207 F.2d 483, certiorari de¬ 
nied 74 S.Ct. 477, 347 U.S. 912, 98 
L.Ed. 1069. 

98- U.S.—Switzer Bros. v. Locklln, 
supra. 

99- U.S.—Switzer Bros. v. Locklln, 
supra—Robertson v, Malone, C.A. 
Fla., 190 F.2d 756. 

Discretion of court as to Rule 13 
generally see supra § 309. 
lUEatter of right and not of discretion 
of court 

U.S.—Switzer Bros, v, Locklln, C.A. 
Ill., 207 F.2d 483, certiorari denied 
74 S.Ct 477, 347 U.S. 912, 98 L.Ed. 
1069. 

Ijeave granted to file counterclaim 

within thirty days of order in ac¬ 
tion by minor against seller to re¬ 
scind a contract for purchase of au¬ 
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tomotive trailers, on ground of mi¬ 
nority, wherein minor’s father was 
ordered joined as a necessary party, 
seller would be granted leave to file 
a counterclaim within thirty days 
against alleged partnership allegedly 
composed of minor and his father. 
U.S—Grimm v. Trailmobile, Inc., D. 

C.Pa., 19 F.R.D. 141. 

1- U.S.—Switzer Bros. v. Locklin, 
C.A.I11., 207 F,2d 483, certiorari 
denied 74 S.Ct. 477, 347 U.S. 912, 
98 L.Ed. 1069. 

Commerce Mfg. Co. v. Blue Jeans 
Corp., D.C.N.C., 146 F.Supp. 15. 
Subject of Independent suit in equity 
A counterclaim which might be 
subject of independent suit in equity 
may be brought forward at defend¬ 
ant’s option. 

U.S.—Douglas V. Wisconsin Alumni 
Research Foundation, D.C.I11., 81 
F.Supp. 167. 

2. U.S.—Mercoid Corp. v. Mid-Con¬ 
tinent Investment Co., Ill., 64 S.Ct. 
268, 320 U.S. 661, 88 L.Ed. 376. 

Switzer Bros. v. Locklin, C.C.A. 
Ill., 207 F.2d 483, certiorari de¬ 
nied 74 S.Ct. 477, 347 U.S. 912, 98 
L.Ed. 1069—Big Cola Corporation 
V. World Bottling Co., C.C.A.Tenn., 
134 F.2d 718. 

3. U.S.—Fowler v. Sponge Products 
Corp., C.A.Mass., 246 F.2d 223— 
Switzer Bros. v. Locklin, C.C.A.I11., 
207 P.2d 483, certiorari denied 74 
S.Ct. 477, 347 U.S. 912, 98 L.Ed. 
1069. 

U.S.—Big Cola Corporation v. World 
Bottling Co., C.C.A.Tenn., 134 P.2d 
718. 

Commerce Mfg. Co. v. Blue Jeans 
Corp., D.C.N.C., 146 F.Supp. 16. 

4. U.S.—^Big Cola Corporation v. 
World Bottling Co., C.C.A.Tenn., 
134 F.2d 718. 
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Since it is unrelated to the main claim,5 and is 
not ancillary thereto,® a permissive counterclaim 
must allege, or rest on, independent grounds, or 
an independent basis, of federal jurisdiction in order 
to be litigated in the federal courts,*^ except where 
the counterclaim is in the nature of a set-off and 
is used defensively rather than affirmatively.® 

Meritoriousness of defense. The fact that a 
counterclaim is wholly unconnected with the subject 
matter of plaintiff’s claim is not a legally sufficient 
reason for holding that the defense asserted in the 


counterclaim is not meritorious.® 

§ 315. - Determination of Permissive 

Character 

Particular counterclaims In various types of actions 
have been held to be permissive. 

In the application of the Federal Rules of Civil 
Procedure, Rule 13 (b), 28 U.S.C.A., particular 
counterclaims have been held to be permissive,in 
actions, among others, involving contract indebted¬ 
ness,^^ copyrights,^® various types of actions involv- 


5. U.S.—Marks v. Spitz, D.C.Mass., 
4 F.R.D. 348. 

6. U.S.—Lesnik v. Public Industrials 
Corporation, C.C.A.N.T., 144 F.2d 
968. 

Aberdeen Hosiery Mills Co. v. 
Kaufman, D.C.N.Y., 113 F.Supp. 833 
—Hoosier Casualty Co. of Indian¬ 
apolis, Ind. V. Fox, D.C.Iowa, 102 
F.Supp. 214. 

McKnight V. Halliburton Oil 
Well Cementingr Co., D.C.W.Va., 20 
F.R.D. 563. 

7. U.S.—Inter-State Nat. Bank of 
Kansas City v. Luther, C.A.Kan., 
221 F.2d 382, certiorari dismissed 
76 S.Ct. 297, 350 U.S. 944, 100 L. 
Ed. 823—McNaughton v. New York 
Central R. Co., C.A.Ind., 220 F.2d 
835—Libby-Owens-Ford Glass Co. 
v. Sylvania Industrial Corp., C.C.A. 
N.Y., 154 F.2d 814—Lesnik v. Pub¬ 
lic Industrials Corporation, C.C.A. 
N.Y., 144 F.2d 968--Big Cola Cor¬ 
poration V. World Bottling Co., C. 

C. A.Tenn.. 134 F.2d 718. 

Commerce Mfg. Co. v. Blue Jeans 

Corp., D.C.N.C., 146 F.Supp. 15— 
Hoosier Casualty Co. of Indian¬ 
apolis, Ind. V. Fox, D.C.Iowa, 102 
F.Supp. 214—Niash Refining Co. v. 
Sidney Berman & Co., D.C.N.Y., 89 
F.Supp. 539—Donnelly Garment Co. 
V. International Ladies’ Garment 
Workers’ Union, D.C.Mo., 47 F.Supp. 
67. 

McKnight v. Halliburton Oil 
Well Cementing Co., D.aW.Va., 20 
F.R.D. 663—West Coast Tanneries 
V. Anglo-American Hides Co., D.C. 
N.Y., 20 F.R.D. 166—United Artists 
Corp. V. Grlnleff, D.C.N.Y., 16 F.R. 

D. 395, reversed on other grounds 
United Artists Corp. v. Master¬ 
piece Productions, C.A., 221 F.2d 
213—Rosenthal v. Fowler, D.C.N. 
Y., 12 F.R.D. 388—Telegraph De¬ 
livery Service v. Florists Telephone 
Service, D.C.N.Y., 12 P.R.D. 342— 
Kuster Laboratories v. Lee, D.C. 
Cal., 10 F.R.D. 350—Robinson Bros. 
& Co. V. Tygart Steel Products 
Co., D.C.Pa., 9 F.R.D. 468—Jewish 
Consumptive Relief Society v. 
Rothfeld, D.C.N.Y., 9 F.R.D. 64— 
Cuslmano v. Falclglia, D.C.N.Y., 6 
P.R.D. 686—McCarthy v. M & M 
Transportation Co., D.C.Mass., 5 F. 


R.D. 290—^Marks v. Spitz, D.C. 
Mass., 4 F.R.D. 348. 

Ancillary jurisdiction as to counter¬ 
claims generally see Federal Courts 
§ 13. 

“A permissive counterclaim under 
Rule 13 (b), originating, as it does, 
out of a transaction or occurrence 
unrelated to that pleaded in the com¬ 
plaint, must logically stand on its 
own Jurisdictional footing, in recog¬ 
nition of the rule that the federal 
courts are courts of limited jurisdic¬ 
tion.” 

U.S.—Fraser v. Astra S. S. Corp., D. 
C.N.Y., 18 F.R.D. 240, 242. 

Atanuative allegation and proof re¬ 
quired 

U.S.—^Fraser v. Astra S. S. Corp., su¬ 
pra. 

Independent Jurisdictional grounds 
held shown 

U.S.—Commerce Mfg. Co. v. Blue 
Jeans Corp., D.C.N.C., 146 F.Supp. 
15. 

Independent Jurisdictional grounds 
held not shown 

U.S.—Marks v. Spitz, D.C.Mass., 4 F. 
R.D. 348. 

Diversity of citizenship 

(1) Where action was brought 
against stockholders’ committee of 
corporation to impress equitable lien 
on certain stock, and two stockhold¬ 
ers Intervened and filed counterclaim 
for secret profits made in breach of 
fiduciary relationship, and court 
granted intervention, permissive 
counterclaim was open to intervenors, 
in view of fact that there was diver¬ 
sity of citizenship of original parties 
and Interveners. 

U.S.—^Dickinson v. Burnham, C.A.N. 
Y., 197 F.2d 973, certiorari denied 
73 S.Ct 169, 344 U.S. 875, 97 L.Bd. 
678. 

(2) In determining whether feder¬ 
al district court for North Carolina 
has diversity jurisdiction of contro¬ 
versy between parties to Georgia 
resident’s action against North Caro¬ 
lina corporation, filing counterclaim 
arising from assignment to it of a 
Pennsylvania resident’s claims 
against plaintiff. North Carolina law, 
requiring prosecution of every action 
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in name of real party in interest, is 
controlling. 

U.S.—Commerce Mfg. Co. v. Blue 
Jeans Corp., D.C.N.C., 146 F.Supp. 
16. 

8. U.S.—^Fraser v. Astra, D.C.N.Y., 
18 F.R.D. 240—Marks v. Spitz, D.C. 
Mass., 4 P.R.D. 348 

9. U.S.—Williams v. Blitz, C.A.S.C., 
226 P.2d 463. 

10. U.S.—McNaughton v. New York 
Central R. Co., C.A.Ind., 220 F.2d 
835. 

Commerce Mfg. Co. v. Blue Jeans 
Corp., D.C.N.C., 146 F.Supp. 16. 

McKnight v. Halliburton Oil 
Well Cementing Co., D.C.W.Va., 20 
P.R.D. 563—^West Coast Tanneries, 
Limited v. Anglo-American Hides 
Co., DC.N.Y., 20 F.R.D. 166—Rob¬ 
inson Bros. & Co. V. Tygart Steel 
Products Co., D C.Pa., 9 F.R.D. 468 
—Jewish Consumptive Relief So¬ 
ciety v. Rothfeld, D.C.N.Y., 9 F.R.D. 
64—Cusimano v. Falciglia, D.C.N. 
Y., 6 F.R.D. 586—McCarthy v. M & 
M Transportation Co., D C.Mass., 5 
F.R.D. 290. 

Segment of counterclaim held per¬ 
missive 

U.S.—U. S. V. Buffalo Coal Min. Co., 
D.C.Alaska, 170 F.Supp. 727. 

11 . ISiBrepresentation 

In action on contract indebtedness, 
counterclaim alleging that plaintiff 
made representation that plaintiff 
would secure a buyer for branch of 
defendant’s business, and that de¬ 
fendant constructed warehouse in re¬ 
liance thereon but was damaged as 
result of plaintiff’s failure to perform 
its promise by frustrating attempts 
to sell out the business, could be as¬ 
serted as a permissive counterclaim 
based on theory of misrepresenta¬ 
tion. 

U.S.—^Minneapolis Brewing Co. v. 
Merritt, D.C.N.D., 143 F.Supp. 146. 

12. Dispute with persons other than 
plaintiff 

In action by plaintiff for infringe¬ 
ment of its copyright magazine, de¬ 
fendants’ counterclaim based on a 
dispute as to ownership of stock of 
plaintiff's corporation, and not di¬ 
rected against plaintiff, but against 
persons whom defendants sought to 
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ing particular corporations,!^ and actions involving 
lessor and lessee,motor vehicles,patents,!® prin¬ 
cipal and surety,!'^ seamen,!® and trade-marks.!® 

§316. Parties Involved 

A counterclaim may be asserted only against an 


“opposing party.” A plaintiff may file a counterclaim 
in a proper case. 

Rule 13 (a) and (b), 28 U.S.C.A., of the Federal 
Rules of Civil Procedure requires that one against 
whom counterclaims, as distinguished from cross 
claims, are asserted be an “opposing party ,”20 and 


add as parties was permissive in na¬ 
ture. 

U.S.—Telegraph Delivery Service v. 
Florists Tel. Service, D.C.N.T., 12 
F.R.D. 342. 

13. Action on note; conspiracy 

In action against corporation be¬ 
ing reorganized, on a note secured 
by preferred stock of another compa¬ 
ny, which security had previously 
been foreclosed, corporation’s coun¬ 
terclaim charging plaintiff and oth¬ 
ers with conspiracy to manipulate 
value of security so as to permit ac¬ 
quisition thereof by plaintiff was a 
permissive counterclaim. 

XJ.S.—Lesnik v. Public Industrials 
Corporation, D.G.N.T., 61 F.Supp. 
989 . 

14. Bental overcharge; waste 

In lessee’s action for treble dam¬ 
ages for rental overcharge, lessor's 
counterclaim for waste is permissive. 
U.S.—Marks v. Spitz, D.C.Mass., 4 F. 

R. D. 348. 

15. Xilabillty of Insttrer for damages 
Where automobile liability Insurer 

brought action against insured and 
injured persons claiming against in¬ 
sured, for declaratory judgment of 
invalidity with respect to liability 
policy issued to insured, injured per¬ 
sons were entitled to maintain coun¬ 
terclaims against insurer for damages 
for which the alleged insurer was 
liable because of policy issued to in¬ 
sured. 

U.S,—^Allstate Ins. Co. v. Smith, D.C. 
Mich., 169 F.Supp. 374, mandamus 
denied, C-A., Allstate Ins. Co. v. U. 

S. Dlst. Court for Eastern Dist. of 
Mich., Southern Division, 264 F.2d 
38. 

16. U.S.—Julian B. Slevin Co. v. 
Bartgis Bros. Co., D.C.Md., 142 F. 
Supp. 688. 

CoTULterclalm for patent infringement 
U.S.—Michigan Tool Co. v. Drum¬ 
mond, D.C.D.C., 33 F.Supp. 640. 
Coimterolalm on other patents 
Where plaintiff sued for an injunc¬ 
tion restraining defendant from In¬ 
vading license rights, for an account¬ 
ing for royalties, and for assessment 
of costs, and defendant filed counter¬ 
claim on two patents separate and 
distinct from patents mentioned in 
plaintiff’s cause of action, counter¬ 
claim was permissive. 

U.S.—Rubsam v. Harley C. Doney Co., 
D.C.Mich., 86 F.Supp. 350. 

Unfair competition 
In action for infringement of 
plaintiff’s patents and injunction, 


defendant’s counterclaim for unfair 
competition is permissive. 

U.S.—Nlash Refining Co. v. Sidney 
Berman & Go., D.C.N.T., 89 F.Supp. 
639. 

Violation of antitrust laws 

A counterclaim for treble damages 
for violation of antitrust laws is 
permissive in nature, and failure of 
a defendant to plead it in a prior 
patent suit does not bar a subsequent 
independent suit by him under the 
antitrust laws. 

U.S.—Mercoid Corp. v. Mid-Continent 
Investment Co., Ill., 64 S.Ct. 268, 
320 U.S. 661, 88 L.Ed. 376. 

Fowler v. Sponge Products Corp., 

I C.A.Mass., 246 F.2d 223—Switzer 
Bros. v. Locklin, C.A.I11., 207 F.2d 
483, certiorari denied 74 S.Ct. 477, 
347 U.S. 912, 98 L.Ed. 1069. 

17. Damage to principal’s reputation 
In action against principal by sure¬ 
ty on completion bonds, counterclaim 
for damage to principal’s reputation 
and credit allegedly resulting from 
malicious threats of public disgrace, 
financial ruin, and bankruptcy unless 
principal reimbursed surety for mon¬ 
ey allegedly needlessly expended on 
bonds and commencement of suit 
wherein allegedly false and malicious 
allegations were made against prin¬ 
cipal, was a permissive counterclaim. 
U.S.—Fidelity & Cas. Co. of H. Y. v. 

Cofifelt, D.C.Iowa, 11 F.R.D. 443. 

18. Where seaman brought action 
under Jones Act against shipowner 
and operator for personal injuries 
sustained, proposed counterclaim of 
owner and operator against seaman 
for liquidated damages because of al¬ 
leged tortious assault of another sea¬ 
man could be entertained as a per- 

I missive counterclaim. 

U.S.—^Fraser v. Astra S. S. Corp., D. 
C.]Sr.T., 18 F.R.D. 240. 

19. Infringement; breach of agree- 
ment 

Claim by plaintiff of trade-mark in¬ 
fringement based on sale by defend¬ 
ant of food products allegedly labeled 
similarly to plaintiff's food products, 
and counterclaim of defendant aris¬ 
ing out of an alleged breach of an 
agreement by plaintiff to permit de¬ 
fendant to distribute plaintiff’s food 
products under plaintiff’s label, did 
not arise out of the same transac¬ 
tion, and therefor a counterclaim 
was a permissive, and not a compul¬ 
sory, counterclaim. 

U.S.—Kuster Laboratories v. Lee, D. 
C.Cal., 10 F.R.D. 350. 
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r 20 . U.S.—^Kerrigan’s Estate v. Jo- 
1 seph E. Seagram & Sons, C.A.Pa, 

199 P.2d 694. 

Durham v. Bunn, D.C.Pa, 85 P. 

Supp. 630—Chambers v. Cameron, 

D.C.I11., 29 F.Supp. 742. 

Plaintiff and third-party defendant 

(1) Where original plaintiff had 
not amended its complaint and had 
not asserted a claim against a third- 
party defendant, the original plain¬ 
tiff and the third-party defendant 
were not opposing parties, and in 
such circumstances the third-party 
defendant may not set up a counter¬ 
claim against the original plaintiff. 
U.S.—Morris, Wheeler & Co. v. Rust 

Engineering Co., D.C.Del., 4 F.R.D. 

307. 

(2) Where defendants were permit¬ 
ted to file third-party complaint 
against corporation formed by them 
on theory that transaction on which 
plaintiff's claim was based occurred 
after formation of corporation and 
hence corporation would be liable 
over to original defendants, corpora¬ 
tion was thereby made a defendant 
in third-party action, but not in orig¬ 
inal action, and, since no action or 
claim by plaintiff against third-party 
defendant corporation was pending, 
such corporation could not maintain 
a counterclaim against plaintiff; a 
counterclaim presupposes the exist¬ 
ence of a claim against the party fil¬ 
ing it. 

U.S.—U. S. V. Raefsky, D.C.Pa., 19 F 
R.D. 365. 

(3) In railroad company’s action 
for freight charge deficit against 
surety on shipper's bond, shipper, 
brought in by surety as third party 
defendant, was not precluded from 
setting up counterclaim against rail¬ 
road company for damages to ship¬ 
ments because railroad company re¬ 
fused by amendment to assert its 
claim against shipper, since issue be¬ 
tween shipper and railroad company 
had been made by additional allega¬ 
tion of direct liability to railroad, as 
to which issue no amendment was re¬ 
quired. 

U.S.—^Atlantic Coast Line R. Co. v. 
U. S. Fidelity & Guaranty Co., D. 
C.Ga., 52 F.Supp. 177. 

(4) Third-party proceedings gen¬ 
erally see supra §§ 117-127. 

Stockholder’s action 

(1) In bringing a stockholder’s de¬ 
rivative action, plaintiff acted in a 
representative capacity as stockhold¬ 
er and not in her individual capacity. 
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precludes relief by or against persons not parties to 
the controversy;2i Rule 13 (a), (b), and (g), of 
the Federal Rules of Civil Procedure does not au¬ 
thorize the assertion of counterclaims or cross 
claims against strangers to the litigation.22 Under 
the ''opposing party requirement, a counterclaim 
must be filed against an opposing party in the same 
capacity in which he sues.23 Where federal juris¬ 
diction over a counterclaim brought by an insured’s 
executor against insurer is present because of the 
existence of diversity of citizenship and requisite 
amount in controversy, and the executor allows the 
counterclaim to go to final judgment on the merits, 
the federal district court and the court of appeals 
have jurisdiction regardless of whether the insurer 
had capacity to bring the main action.24 

Under express provision of the Federal Rules of 


Civil Procedure, Rule 13 (d), 28 U.S.C.A., the Rules 
relating to counterclaims as set forth in Rule 13 
shall not be construed to enlarge, beyond the limits 
fixed by law, the right to assert counterclaims or to 
claim credits against the United States or an officer 
or agency thereof.25 When a sovereign comes into 
court as a litigant, it is governed by the same prin¬ 
ciples of law that are applicable to ordinary per¬ 
sons, except as stated in this Rule with reference 
to set-ofTs.26 

Intervenor, The fact that one who may inter¬ 
vene as a matter of right should be accorded the 
right to assert a counterclaim related to the transac¬ 
tions on which the action is based is within the logic 
and intent of the Federal Rules of Civil Procedure, 
Rules 24 and 13, 28 U.S.C.A., which concern inter¬ 
vention and counterclaims.27 


and defendants could not file counter¬ 
claims against plaintiff Individually, 
since such counterclaims were not di¬ 
rected against an opposing party, as 
reQulred by Rule. 

U.S.—Higgins V. Shenango Pottery 
Co.. D.CPa., 99 F.Supp. 522. 

(2) In a stockholders’ derivative 
action, the corporation Is the bene¬ 
ficiary of any recovery and is an “in¬ 
terested party,” rather than an “op¬ 
posing party,” and accordingly, no 
counterclaim can be interposed by 
corporation as against plaintiff in his 
individual capacity. 

U.S.—Cravatts v. Klozo Fastener 
Corp., D.C.N.T., 15 F.R.D. 12. 

(3) Where stockholder brought ac¬ 
tion to declare null and void a notice 
of a stockholders’ meeting called for 
purpose of ousting plaintiff stock¬ 
holder as director, allegedly contrary 
to an agreement entered into among 
all stockholders, in view of the fact 
that corporation was party to agree¬ 
ment, that It was named as defend¬ 
ant, that complaint sought appoint¬ 
ment of temporary receiver of corpo¬ 
ration, and that stockholder sought 
assessment of counsel fees against 
corporation, corporation was an “op¬ 
posing party” and counterclaim could 
be interposed by it. 

U.S.—Cravatts v. EZlozo Fastener 
Corp., supra. 

Trustees 

(1) A counterclaim against a trus¬ 
tee in his individual capacity, where 
he has sued as a fiduciary only, is 
not permissible. Inasmuch as it is 
not a counterclaim against an oppos¬ 
ing party. 

U.S.—^Pioche Mines Consol. Inc. v. 
Fidellty-Philadelphia Trust Co., C. 
A.Nev., 206 F.2d 336, certiorari de¬ 
nied 74 S.Ct. 225, 346 U.S. 899, 98 
L.Ed. 400. 

(2) In an action by trustees as in¬ 
dividuals to replevy a trust res 


which has been transferred by debtor 
to defendant, a counterclaim charg¬ 
ing that such trustees as individuals 
and officers of a company were guilty 
of a conspiracy to force debtor to de¬ 
fault in payment in order to ac- 
auire his property, has been held un¬ 
available on the ground that such 
trustees do not constitute such “op¬ 
posing party” as is contemplated. 
U.S.—Chambers v. Cameron, D.C.Ill., 
29 F.Supp. 742. 

Qul tarn action; counterclaim 
against Informer 

(1) Where informer’s aui tarn ac¬ 
tion is carried on by the United 
States, defendant cannot interpose a 
counterclaim against informer, who 
loses all control over litigation and 
ceases to be an “opposing party,” 
but, on government’s withdrawal 
from Informer’s action, the infor¬ 
mer’s interest revives and he is again 
in control and can carry on the ac¬ 
tion and becomes the opposing party. 
U.S.—^U. S. ex rel. Rodriquez v. Week¬ 
ly Publications, D.C.N.Y., 74 F. 
Supp. 763. 

(2) An informer’s qui tam action, 
being remedial and seeking restitu¬ 
tion to the government of money 
taken from it by fraud, is not subject 
to the Rule permitting a counter¬ 
claim against the opposing party 
notwithstanding the withdrawal of 
the government from the action, 
since to permit such a counterclaim 
would be a strong deterrent to gen¬ 
uine Informer’s actions and since to 
permit a counterclaim would be con¬ 
trary to public policy. 

U.S.—U. S. ex rel. Rodriquez v. 
Weekly Publications, D.C.N.T., 74 
F.Supp. 763. 

21. U.S.—Chambers v. Cameron, D. 

C.Ill., 29 F.Supp. 742. 

CoUeotlou of taxes; unlawful arrest 
Where plaintiff sued deputy receiv¬ 
er of taxes of city, under the Civil 
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Rights Act, in his personal capacity, 
for allegedly causing the unlawful 
arrest and detention of plaintiff for 
nonpayment of taxes, counterclaim 
by defendant in representative ca¬ 
pacity on behalf of city to collect 
the disputed taxes was not a permis¬ 
sible counterclaim. 

U.S.—^Durham v. Bunn, D.C.Pa., 85 
F.Supp. 530. 

22. U.S.—Invest-Import v. Seaboard 
Sur. Co., D.aiSr.Y., 18 F.R.D. 499. 

23. U.S.—^Higgins v. Shenango Pot¬ 
tery Co., D.C.Pa., 99 F.Supp. 522. 

24. U.S.—^Haberman v. Equitable 
Life Assurance Society of the 
United States, C.A.Tex., 224 F.2d 
401, rehearing denied, CA.., 225 F. 
2d 837, certiorari denied 76 S.Ct. 
322, 360 U.S. 948, 100 L Ed. 826. 

25. U.S.—U. S. v. Heard, D.C.Va., 
32 F.Supp. 39. 

Buie Is to be Interpreted literally 
in all types of actions. 

U.S.—U. S. V. Buffalo Coal Min. Co., 
D.C.Alaska, 170 F.Supp. 727. 

Buie 13 (a) held not controlling 
in view of Rule 13 (d). 

U.S.--U. S. V. Schlltz, D.C.Va., 9 F. 
R.D. 259. 

26. U.S.—U. S. V. Paddock, C.A.Tex.. 
187 P.2d 271. 

XTnder former Bquity Buies, Buie 

30, sovereign bringing suit was ob¬ 
liged to submit to Jurisdiction with 
respect to set-off or counterclaim 
properly assertable as defense in 
similar suit between private liti¬ 
gants. 

U.S.—U. S. V. National City Bank of 
New York, C.C.A.N.Y., 83 F.2d 236, 
106 A.L.R. 1235, certiorari denied 
U. S. V. National City Bank of New 
York, 57 S.Ct. 26, 299 U.S. 563, 81 
L.Bd. 414. 

27. U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., D.C.Minn., 10 F.R.D. 
404. 
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Counterclaim hy plaintiff. As against the conten¬ 
tion that only a defendant may counterclaim, it has 
been held that the Federal Rules of Civil Procedure, 
Rules 13 and 18, 28 U.S.C.A., contemplate the 
filing of a counterclaim by plaintiff in a proper 
case.^8 

§ 317. Pleading Counterclaim or Set-Off; 
Sufficiency 

A counterclaim must comply with all requirements 
as to pleading set out in the Federal Rules of Civil Pro¬ 
cedure, such as the Rule requiring a short and plain 
statement of the claim showing that the pleader is 
entitled to relief. 

A counterclaim will be considered for all purpos¬ 
es of the pleading the same as a new and original 
action, being in fact a “declaration” or a “peti- 
tion.”^9 Where the subject matter of a counter¬ 
claim or cross claim is available to defendant under 
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the Federal Rules of Civil Procedure, Rule 13, 28 U. 
S.C.A., such claim should be properly pleaded in the 
answer.^® So, where the pleader fails to set up a 
coimterclaim through oversight, inadvertence, or ex¬ 
cusable neglect, he must have leave of court to set 
up the counterclaim either by supplemental pleading, 
discussed infra § 352, or amendment, infra § 342. 
Where matter is pleaded as a complete defense and 
also by way of counterclaim, the court will treat it 
as a counterclaim where examination reveals it 
to be such.Si 

In pleading a counterclaim, compliance must be 
had with Federal Rules of Civil Procedure, Rule 8 
(a), 28 U.S.C.A., requiring a short and plain state¬ 
ment of the ground on which the jurisdiction of the 
court depends, and of the claim showing that the 
pleader is entitled to relief.^ 2 Jt is only necessary 
that the allegations constitute a statement of a claim 


Intervention generally see supra §§ 
128-156. 

Issues wlilolL cannot 1)e raised 
Federal Rules of Civil Procedure 
have not relaxed principle that an 
intervenor cannot bring in by coun¬ 
terclaim issues not in dispute be¬ 
tween original parties or of which 
one of the original parties has no 
interest, particularly where there is 
involved a permissive intervention 
and not an intervention as a matter 
of right; where Initial action was 
based on validity of patent, party 
which intervened as defendant would 
not be permitted to raise question of 
unfair competition by counterclaim. 
TJ.S.—^Reynolds Pen Co. v. Marshall 
Field & Co., D.C.I11., 8 F.RD. 314. 
FzLdez former Equity Buies, Buie 
30, intervening defendants were held 
not to be authorized to interpose a 
set-ofC or counterclaim under Rule 

30. 

U.S.-—Powell v. U. S., Ga., 57 S.Ct. 
470, 300 U.S. 276, 81 L.Ed. 643— 
Chandler & Price Co. v. Brandtjen 
& Kluge. N.T., 56 S.Ct. 6, 296 U.S. 
53, 80 L.Ed. 39. 

28. U.S.—^Mid-States Products Co. v. 
Commodity Credit Corp., D.C.Ill., 
10 P.R.D. 692. 

Counterclaim in reply see infra § 320. 

29. U.S.—^Encyclopaedia Britannica 
V. Niland, D.C.Mo., 1 F.R.D. 646. 

30. U.S.—^Aktiebolaget Stille-Wern- 
er V. Stille-Scanlan, D.C.N.T., 1 F. 
B.D. 396. 

Counterclaim in reply see infra § 320. 
Counterclaim in a response to motion 
Under the Rule, a counterclaim, 
whether compulsory or permissive, 
may be set forth only in a "plead¬ 
ing” by a "pleader;” hence, a coun¬ 
terclaim, whether permissive or com¬ 
pulsory, cannot be stated in a re¬ 
sponse to motion for modification of 


decree, although response is labeled 
“answer,” and is not authorized by 
Rule 18 (a), relating to joinder of 
claims, which, in its reference to in¬ 
clusion of counterclaim, presupposes 
existence of counterclaim properly 
pleaded in an answer or reply. 

U.S.—Bigelow V. RKO Radio Pic¬ 
tures. D.C.I11., 16 F.R.D. 15. 
giling counterclaim as not preclud¬ 
ing defense 

Where plaintiff brought suit for 
damages in connection with sale, and 
defendant filed answer and counter¬ 
claim which was subsequently with¬ 
drawn by court order permitting de¬ 
fendant to file an amended answer 
without counterclaim, the filing of 
original counterclaim by defendant 
did not preclude it from setting up 
as a defense, for first time, that suit 
was barred because of arbitration 
clause in sale contract. 

U.S.—Reynolds Jamaica Mines, Lim¬ 
ited V. La Societe Navale Caen- 
naise, C.A.Va., 239 P.2d 689. 
Former equity practice 

(1) Under former Equity Rules, 
Rule 30, any counterclaim arising 
out of the transaction which was the 
subject matter of the suit was re¬ 
quired to be stated in the answer in 
short and simple form; and any set¬ 
off or counterclaim which might be 
the subject of an Independent suit 
in equity against plaintiff could be 
set out in the answer without a cross 
bill, such pleading having the same 
effect as a cross suit. 

U.S.—^Procter & Gamble Co. v. J. L. 
Prescott Co, D.C.N.J., 69 F.2d 773 
Hyde v. Blaxter, C.C.A.Kan., 299 
F. 167. 

21 C.J. p 615 notes 8, 12, p 516 note 
13. 

(2) It was held uncertain, how¬ 
ever, whether the Rule completely 
abolished cross bills. 
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Puerto Rico.—'El Banco Popular v. 
Wilcox, 8 Puerto Rico Fed. 430. 

(3) It was held that a counter¬ 
claim could not be set out in a cross 
complaint unless it was subject of 
an independent suit in equity against 
plaintiff; and this was true as to a 
cross bill, whose substantive purpose 
was only to recover damages, al¬ 
though it in form sought equitable 
relief, 

U.S.—Hyde v. Blaxter, supra. 

(4) Legal counterclaim could not 
be made basis of affirmative relief in 
bill of complaint in equity against 
defendant's objection. 

U.S.—Sinclair Refining Co. v. Mid¬ 
land Oil Co., C.C.A.N’.C., 66 P.2d 
42. 

(6) It was held that defendant's 
counterclaim on an independent cause 
of action, being in effect a “cross¬ 
suit," was not affected by a decree 
dismissing the bill on the merits. 

U.S.—Moore v. New York Cotton 
Exch., CC.A.N.Y., 296 F. 61, affirm¬ 
ed 46 S.Ct. 367, 270 U.S. 593, 70 
L.Ed. 750, 45 A.L.R. 1370—Vidal v. 
South American Securities Co., C. 
C.A.N.Y., 276 F. 865. 

(6) Effect on cross bill of dis¬ 
missing original bill in federal courts 
generally see Equity § 388. 

(7) Other decisions. 

U.S.—Maryland Casualty Co. v. Port¬ 
land Const. Co., C.C.A,Vt., 71 P 2d 
658—Folberth Auto Specialty v. 
Trico Products Corporation, D.C. 
Mo., 10 F.2d 365. 

31. U S.—Thierfeld v. Postman's 
Fifth Avenue Corporation, L.C.N. 
T., 37 F.Supp. 968. 

32. U.S.—Chambers v. Cameron, D.C. 
Ill., 29 F.Supp. 742. 

Lynn v. Valentine, D.C.N.T., 19 
F.R.D. 250—^Dalry Engineering 
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on which relief may be granted,33 and it is not re¬ 
quired that a cause of action be set forth.34 How¬ 
ever, a counterclaim must be pleaded as fully and 
distinctly, and with the same substantial requisites, 
as an original cause of action.35 Issues which are 
separate and distinct should be separately stated.36 


If a coimterclaim is to be asserted as defined in 
the Federal Rules of Civil Procedure, Rule 13 (a), 
28 U.S.C.A., relating to compulsory counterclaims, 
it should be pleaded as such.37 

Particular counterclaims have been held suffi¬ 
cient, 33 under the Federal Rules of Civil Procedure 


Corporation v. De-Raef Corpora¬ 
tion, D.C.Mo., 2 F.R.D. 378. 
GoTmterclalzn beld not too verliosa 
U.S.—Carrier Corp. v. Sims Motor 
Transport Lines, Inc., D.C.I11., 15 
F.R.D. 142. 

Objeotionalble matter 

(1) Counterclaim which contained 
redundant, immaterial, and imperti¬ 
nent matter violated Rule. 

U.S.—Chambers v. Cameron, D.C.Ill., 

29 F.Supp. 742. 

(2) If judgment referred to in 
counterclaim as basis for cause of 
action therein alleged would not be 
admissible at trial of action, it 
should not have been pleaded. 

U.S.—Barnsdall Refining Corporation 
V. Blrnamwood Oil Co., D.C.Wis., 
32 F.Supp. 308. 

Obtaining desired partlotaars 

Counterclaim was not dismlsslble 
for failure to state claim on which 
relief could be granted where it al¬ 
leged all elements of valid cause of 
action, plaintiff being required to 
make use of other provisions of 
Rules of Civil Procedure to obtain 
desired particulars, the absence of 
which was relied on in motion. 

U.S.—^Van Dyke v. Broadhurst, D.C. 
Pa., 28 F.Supp. 737. 

Former equity practice 

(1) Former Equity Rules, Rule 30 
in effect required that statement of 
counterclaim be in such form as to 
enable the court to pronounce a final 
decree on both the original and cross 
claims, and that It contain the essen¬ 
tial elements to constitute a cause of 
action. 

U.S.—In re Dato, C.C.A.I11., 99 F.2d 
703. 

(2) Test of sufficiency of defend¬ 
ant’s counterclaim was not whether 
facts beyond those set up in defen¬ 
sive part of answer were pleaded, but 
whether facts pleaded showed need 
of affirmative relief in defendant’s 
favor. 

U.S.—^Meinecke v. Eagle Druggists 
Supply Co., D.C,N.T., 19 F.Supp. 
523. 

(3) Service of typewritten and 
printed copies of defendant’s answer 
and counterclaim on counsel who 
signed and filed plalntifTs bill, and 
who were in charge of case, was 
held to constitute sufllcient notice to 
plaintiff of filing of counterclaim re¬ 
quired by former Equity Rules, Rule 
31. 

U.S.—West Disinfecting Co. v, Ro¬ 
senthal, C.CA.Pa., 66 F.2d 320, cer¬ 


tiorari denied Rosenthal v. West 
Disinfecting Co., 63 S.Ct. 12, 287 
U.S. 608, 77 L.Ed. 529. 

(4) General prayer for affirmative 
relief in answer was held sufficient 
to warrant appropriate specific relief 
in absence of special demurrer. 

U.S.—^Automotive Products Corpora¬ 
tion V. Wolverine Bumper & Spe¬ 
cialty Co., C.C.A.Mlch., 15 P.2d 745, 
certiorari denied 48 S.Ct. 122, 275 

U. S. 665, 72 L.Ed. 429. 

(5) Where jurisdiction of a coun¬ 
terclaim not related to the subject 
matter of the original bill was de¬ 
pendent on diversity of citizenship, 
and the citizenship of the parties was 
not shown in the original bill, citi¬ 
zenship was required to be alleged 
the same as in an original suit. 
U.S.—Utah Radio Products Co. v, 

Boudette, C.C.A.Mass., 78 P.2d 793. 

33. U.S.—Forstmann Woolen Co. v. 
Murray Sices Corp., D.C.N.Y., 10 F. 
R.D. 367—Bach v. Qulgan, D.C.N. 
T., 5 F.R.D. 34. 

34. U.S.—^Forstmann Woolen Co. v. 
Murray Sices Corp., D.C.N.T., 10 
F.R.D. 367—^Bach v. Quigan, D.C. 
N.T., 5 F.R.D, 34. 

35. U.S.—State Mut. Life Assur. Co. 

V. Leimer, D.C.Mo., 3 P.R.D. 146. 
SpeolfLo statutes 

Allegation of defendant in counter¬ 
claims alleging trade-mark infringe¬ 
ment and unfair competition that 
plaintiff had “proceeded in contra¬ 
vention of good conscience, equity 
and the laws of the United States 
and the State of New York” was too 
vague and indefinite, if essential to 
valid statement of defendant’s cause 
of action, to permit plaintiff to file 
responsive pleading, and defendant 
would be required to state specific 
statutes involved, if any. 

U.S.—^Dixie Mercerizing Co. v. Tri¬ 
angle Thread Mills, D.C.N.T., 17 
F.R.D. 8. 

Claxlfloatlou of answer 
Where defendant was ordered to 
clarify its answer to indicate wheth¬ 
er certain sentences of paragraph 
constituted defenses or counterclaims 
respectively, if defendant elected to 
treat portions of the answer as coun¬ 
terclaims it must set out its claim 
for relief in accordance with Rules 8 
and 13, and with sufficient particular¬ 
ity tliat plaintiff could file a reply 
under Rule 7. 

U.S.—^Phoenix-Apollo Steel Co. v. At¬ 
las Tack Corp., D.C.Mas3., 9 F.R. 
D. 464. 


Paragraph held proper 
Where complaint sought declara¬ 
tory relief with respect to a patent 
owned by defendant and damages 
caused by alleged unfair competi¬ 
tion, paragraph alleging establish¬ 
ment of good will by defendant In 
its product was proper in counter¬ 
claim for infringement of patent. 
U.S.—Sundholm v. Inland Steel Con¬ 
tainer Co., D.C.N.J., 5 F.R.D. 607. 

36. Xnfringemeut and unfair compe¬ 
tition 

Issues with respect to infringe¬ 
ment of registered trade-mark were 
separate and distinct from those re¬ 
lating to charges of unfair competi¬ 
tion and should be separately stated 
in counterclaims. 

U.S.—^Dixie Mercerizing Co. v. Tri¬ 
angle Thread Mills. D.C.N.T., 17 
F.R.D. 8. 

37. U.S.—Steinhardt Novelty Co. v- 
Arkay Infants Wear, D.C.N.Y., 10 
F.R.D. 321. 

33. U.S.—^United Gas Corp. v. Guil¬ 
lory, C.A.La., 206 F.2d 49, rehearing 
denied 207 F.2d 308. 

Bohn V. American Export Lines, 
D.C.N.Y., 42 F.Supp. 228. 

guzisdiction under federal law held 
asserted 

U.S.—City Messenger of Hollywood, 
Inc. V. City Bonded Messenger 
Service, Inc., C.A.I11.. 254 F.2d 531, 
certiorari denied 79 S.Ct. 46, 368 
U.S. 827, 3 L.Bd.2d 66. 

Counterclaim seeking Injunctive re¬ 
lief 

U.S.—^Rosen v. Alleghany Corp., D.C. 
N.Y., 133 F.Supp. 868. 

Controversy involving patents 
U.S.—Scovill Mfg. Co. V. Dulberg, D. 
C.N.Y., 138 F.Supp. 617. 

Breach of stockholder’s fiduciary du¬ 
ty to ooiporation 

U.S.—Cravatts v. Klozo Fastener 
Corp., D.C.N.Y., 16 F.R.D. 12. 

mstruotion to third party not to pay 
debt 

Counterclaim which alleged that 
contract debt was owed by third par¬ 
ty to defendants, that plaintiff had 
instructed third party not to pay 
such debt, and that damages resulted 
therefrom was sufficient to consti¬ 
tute a short and plain statement of 
claim showing that defendants were 
entitled to relief. 

U.S.—Phillips & Benjamin Co. v. Rat- 
ner, C.AN.Y., 206 F.2d 372. 
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while others have been held insufficient.^® The 
denomination of the counterclaim as a separate 
defense does not relieve defendant of the require¬ 
ment that the counterclaim contain a short and 
plain statement of the grounds on which the court’s 
jurisdiction depends.^® 

Defendant may not generally incorporate into his 
counterclaim all allegations contained in his answer, 
but is required to state the particular allegations 
deemed to be incorporated into the counterclaim.^^ 
A counterclaim seeking damages should specify the 
elements of the alleged damages rather than make 
a general allegation of damages.42 

Under the Federal Rules of Civil Procedure, Rule 
9 (b), 28 U.S.C.A., providing that in all averments 
of fraud or mistake the circumstances constituting 
fraud or mistake shall be stated with particularity, 
general allegations of fraud are not sufficient,^® 
and the circumstances constituting fraud must be 
set forth in detail, or the allegation cannot be per¬ 
mitted to stand and a claim for set-off will be 
disregarded where the allegations as to it fail to 
comply with the Rule with respect to mistake.'^s 
The manner of asserting mistake, or any other 
ground for equitable relief, in a counterclaim is 
governed by federal law.*^® 

Incorrect designation of pleading. Under the 
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[ Federal Rules of Civil Procedure, Rule 8 (c), 28 
U.S.C.A., when a party has mistakenly designated 
a counterclaim as a defense, the court on terms, if 
justice so requires, shall treat the pleading as though 
there had been a proper designation.^^ 

Answer to counterclaim. The pleadings should, 
without leave of court, go no further on a counter¬ 
claim than the answer thereto.^® The answer to a 
counterclaim must be precisely as full and complete 
as an answer in an original suit.**® 

§ 318. Bringing in Additional Parties 

The Federal Rule providing for the bringing In of 
parties whose presence Is required for the granting of' 
complete relief in the determination of a counterclaim 
or cross claim is to be liberally construed. Authorities 
differ as to whether the court has discretion in this 
respect; under most authorities, the application of the 
Rule is not limited to indispensable parties. 

Under the Federal Rules of Civil Procedure, Rule 
13 (h), 28 U.S.C.A., when the presence of parties 
other than those to the original action is required 
for the granting of complete relief in the determin¬ 
ation of a counterclaim or cross claim, the court 
shall order them to be brought in as defendants as 
provided in the Rules, if jurisdiction of them can be 
obtained and their joinder will not deprive the court 
of jurisdiction of the action.^® This Rule and Rule 


BestralxUng proseoutioa of damage 
claims 

In suit to enjoin alleg^ed tortious 
operation of stone quarry by defend¬ 
ant, defendant's counterclaim, to re¬ 
strain plaintiffs from prosecuting 
damage claims in other courts, sufd- 
ciently set forth claim for relief. 
U.S.—^Adney v. Mississippi Lime Co. 
of Mo, CJV..I11., 241 F.2d 43. 

Zn snit by workmen’s compensation 
carrier as subrogee, counterclaim 
held not Insufficient in law. 

U.S.—General Cas. Co. of America v. 
Fedoff, D.C.N.r., 11 F.R.D. 177. 

39. U.S.—U. S. V. Failla, D.C.N.J., 
120 F.Supp. 797, affirmed, C.A., 219 
F.2d 212. 

£ack of allegation as to Jurisdiction¬ 
al amount 

U.S.—J ewish Consumptives Relief 
Soc. V. Rothfeld, D.C.N.T., 9 F.R.D. 
64. 

Counterclaim against ITnlted States 
U.S.—U. S. V. Lauer, D.C.Pa., 46 F. 
Supp. 670. 

Action for merchandise sold 
U.S.—^Emerson Radio & Phonograph 
Corp. V. Hendrix, D.C.N.Y., 20 F.R. 
D. 672. 

Action on notes and for money lent 
U.S.—La Salle Co. v. Kane, D.C.N.T., 

8 F.R.D. 626. 


Controversy involving patents 
U.S.—Scovill Mfg. Co. V. Lulberg, D. 

C.N.Y., 138 F.Supp. 617. 

Failure to exhaust remedies within 
corporation 

U.S.—^Jewish Consumptives Relief 
Soc. V. Rothfeld, D.C.N.Y., 9 P.R.D. 
64. 

40. U.S.—U. S. V. Failla, D.C.N.J., 
120 F.Supp. 797, affirmed, C.A., 219 
F.2d 212. 

41. U.S.—^Aktiebolaget Stille-Werner 
V. Stllle-Scanlan, Inc., D.C.N.Y., 1 
F.R.D. 396. 

42. U.S.—Gray v. Schoonmaker, D. 
C.I11., 30 F.Supp. 1019. 

43. U.S.—Lynn v. Valentine, D.C.N. 
Y., 19 P.R.D. 260. 

44. U.S.—^Dixie Mercerizing Co. v. 
Triangle Thread Mills, D.C.N.Y., 
17 F.R.D. 8. 

45. U.S.—^Reed v. Turner, D.C.Pa., 2 
F.R.D. 12. 

46. U.S.—^Flax V. Prudential Life 
Ins. Co. of America, D.C.Cal., 148 
F.Supp. 720. 

47. U.S.—Blake v. Clyde Porcelain 
Steel Corp., D.C.N.Y., 9 F.R.D. 1070 
—Phoenix-Apollo Steel Co. v. At¬ 
las Tack Corp., U.C.Mass., 9 P.R.D. 
454—Burke v. Western Newspaper 
Union, D.C.Mass., 9 F.R.D. 343. 
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Discretion of court held not abused 
in treating as counterclaim prayer 
for relief, in defendant’s answer, 
which appeared under heading of 
special and separate defense. 

U.S.—Sachs V. Sachs, C.A.Virgin Is¬ 
lands, 266 F.2d 31. 

48. D.C.—Coley v. Pierce, D.C., 1 F. 

R. D. 77. 

Counterclaim in reply see infra § 
320. 

Befusal to decide counterclaim 
A trial court has no authority to 
refuse to decide a validly pleaded 
counterclaim to which an answer has 
been filed. 

U.S.—Island Service Co. v. Perez, C. 
A.Guam, 266 F.2d 669. 

49. U.S.—State Mut. Life Assur. Co. 
V. Leimer, D.C.Mo., 3 F.R.D. 145. 

50. U.S.—Jepco Corp. v. Greene, D.C. 
N.Y., 171 F.Supp. 66—Black v. Lon¬ 
don Assur. Co. of London, England, 
D.C.S.C., 122 F.Supp. 330—Carter 
Oil Co. V. Wood, D.C.I11., 30 F.Supp. 
876. 

S. P. A. Bicordi Offlcine Grafiche 
V. World Art Reproductions Co., 
D.C.N.Y., 22 F.R.D. 312—Gallimore 
V. Dye, D,C.I11., 22 P.R.D. 250— 
New York, N. H. & H. R. Co, v. U. 

S. , D.C.N.Y., 21 P.R.D. 328—In- 
vest-Import v. Seaboard Sur. Co., 
D.C.N.Y., 18 F.R.D. 499. 
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22(1), providing for interpleader actions, must be 
read together.51 The purpose of granting relief 
under the Rule is to avoid needless circuity of ac¬ 
tion, 62 and to make it possible for the issues pre¬ 
sented by the counterclaim to be completely ad¬ 
judicated in the one action and recourse may 
and should be had to it when necessary to avoid 
a multiplicity of suits and to dispose, in one action, 
of all matters arising from the same set of facts.64 

The Rule should be liberally construed,®^ and in 
the application thereof a liberal attitude toward the 
inclusion of parties has been held a necessary con¬ 
comitant to the liberalized third-party practice 


authorized by the Federal Rules of Civil Procedure, 
28 U.S.C.A.66 However, the rule of liberal con¬ 
struction and the purpose of avoiding circuity of 
action and the disposition, in one action, of the entire 
subject matter arising from one set of facts do not 
dictate an utter disregard of orderly procedure 
and Rule 13 (h) is not applicable to a situation in 
which the effect of granting a motion for joinder 
of an additional party would be to permit defendant 
to assert against persons who are not parties to the 
original action new claims which have no relation 
to any claim originally asserted of which the court 

has jurisdiction.68 


Bringing In new parties generally 
see supra §§ 117-127. 

Action to foreclose Hen on realty 
U.S.—U. S. V. Milhan, D.C.]Sr.Y., 16 
F.R.D. 469. 

Beanlrexnents of Bole satisfied 

Where counterclaimant was Dela¬ 
ware corporation, plaintiff was resi¬ 
dent of New Jersey, and prospective 
third-party defendants were resi¬ 
dents of New Jersey but were fre¬ 
quently present in Southern District 
of New York, requirements of Rule 
were satisfied. 

U.S.—^Lesnik v. Public Industrials 
Corporation, D.C.N.Y., 61 F.Supp. 
989. 

Btde 13 (h) and not Buie 14 applied 
Where defendants interposed a 
counter-claim against plaintiff and 
another brought in as an additional 
party defendant, not limited to all 
or part of plaintiff’s claim against 
defendants in original action, addi¬ 
tional defendant was brought in un¬ 
der Rule 13 (h) and not under third- 
party practice authorized by Rule 
14. 

U.S.—Southwest Lime Co. v. Lindley, 
D.C.Ark., 12 F.R.D. 484. 

Joint tort-feasors; Joint and several 
liability 

Joint tort-feasors or those Jointly 
and severally liable may be added as 
parties pursuant to Rule; in action 
for rescission, restitution, and dam¬ 
ages under common law and under 
Securities Act of 1933 with respect 
to purchase of common stock, de¬ 
fendant’s motion to bring in two ad¬ 
ditional parties defendant to the 
counterclaims for libel and slander 
was granted where the additional 
parties were required to give de¬ 
fendant complete relief on the coun¬ 
terclaims and one of the additional 
defendants was the very person who 
was alleged to have uttered and pub¬ 
lished the defamatory items on be¬ 
half of all of the plaintiffs. 

U.S.—^Value Line Fund, Inc. v, Mar¬ 
cus, D.C.N.Y., 161 F.Supp. 533. 

Counterclaims for interpleader 

So-called counterclaims for Inter¬ 


pleader which were neither counter¬ 
claims against plaintiff nor cross 
claims against a codefendant, but 
were directed solely against persons 
who were not parties to the action, 
would be dismissed as not warranted 
by Rule 13 (h). 

U.S.—^Port Chartres and Ivy Landing 
Drainage and Levee Dist. No. 6 of 
Monroe and Randolph County, 
State of Ill. V. Thompson, D.C.Ill., 
4 F.R.D. 369. 

Possibilities ujLder discovery process; 
financial responsibility 
Broadening of possibilities under 
discovery processes and doubt as to 
whether plaintiff corporation would 
be financially responsible for judg¬ 
ment on defendant’s counterclaim do 
not justify impleading of plaintiff’s 
parent company as Joint defendant to 
counterclaim. 

U.S.—Ronson Patents Corp. v. Spark¬ 
lets Devices, D.C.Mo., 102 F.Supp. 
123. 

Order not equivalent of consolidation 
Where presence of third party 
which had been brought into action 
by ex parte order to answer plain¬ 
tiff’s reply and counterclaim to third- 
party defendant’s answer and coun¬ 
terclaim was not necessary to grant 
plaintiff full relief in action, third 
party was not properly before court, 
and jurisdiction could not be obtain¬ 
ed over it on asserted ground that ex 
parte order was conceptually and 
practically equivalent of consolida¬ 
tion, which could be made had plain¬ 
tiff commenced independent action 
against third party. 

U.S.—^Invest-Import v. Seaboard Sur. 
Co., D.C.N.Y., 18 F.R.D. 499. 

Failure to sTlve required notice 

In action by the United States for 
use of subcontractor against contrac¬ 
tor and sureties on contractor’s bond, 
where contractor filed a cross peti¬ 
tion for breach of subcontract, and 
surety on subcontractor’s bond was 
impleaded as defendant, contractor’s 
failure to show that he had given re¬ 
quired notice to surety was a matter 
of defense and could not be made 
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ground of motion to set aside the or¬ 
der impleading surety as defendant. 
U.S.—^U. S., for Use and Benefit of 
Jones Contracting Co. v. Skilken, 
D.C.Ohio, 63 F.Supp. 14. 

51. U.S.—Republic of China v. 
American Exp. Co., D.C.N.Y., 95 F. 
Supp. 740, appeal dismissed, C.A., 
190 F.2d 334, and affirmed 195 F.2d 
230. 

Interpleader as remedy in federal 
courts see Interpleader. 

52. U.S.—^Lesnik v. Public Indus¬ 
trials Corporation, D.C.N.Y., 61 F. 
Supp. 989. 

53. U.S.—^Lesnik v. Public Indus¬ 
trials Corporation, supra. 

54. U.S.—U. S. V. Milhan, D.C.N.Y., 
15 P.R.D. 469. 

65. U.S.—U. S. V. Milhan, supra. 
BzteuEdou of scope of Miller Act 
Rule cannot be construed to extend 
the scope of the Miller Act, which is 
for the protection of persons furnish¬ 
ing materials and labor for the con¬ 
struction of public works. 

U.S.—^U. S., to Use of Baltimore 
Brick Co., v. John A. Johnson & 
Sons, D.C.Md., 66 F.Supp. 614, af¬ 
firmed, C.C.A., 163 P.2d 634, certio¬ 
rari denied 66 S.Ct. 1372, 328 U.S. 
865, 90 L.Ed. 1636, and John A. 
Johnson & Sons v. Friedman, 66 
S.Ct. 1372, 328 U.S. 866, 90 L.Ed. 
1636. 

56. U.S.—United Artists Corp. v. 
Masterpiece Productions, C.A.N.Y., 
221 F.2d 213. 

Third-party practice see supra § § 
117-127. 

57. U.S.—^Invest-Import v. Seaboard 
Sur. Co., D.C.N.Y., 18 P.R.D. 499. 

58. U.S.—U. S. V. Wissahickon Tool 
Works, D.C.N.Y., 84 F.Supp. 896. 

Collector of Zntemal Bevenue 

In actions by the United States to 
recover allegedly excessive profits, 
where court has no Jurisdiction of 
counterclaims for return of income 
and excess profits taxes as against 
the United States, the Collector of 
Internal Revenue to whom the taxes 
were paid should not be brought In as 
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A party seeking to include additional defendants Under some authorities, the provision has been lim- 
to his counterclaim must demonstrate that they are ited to indispensable parties, ‘Required” being re¬ 
necessary parties for the granting of complete re- garded as meaning ''indispensable;’’®^ but this has 

lief on the counterclaim.®® The words "required for been declared to be the minority view,®^ the major- 

the granting of complete relief” in the determina- ity view being that the application of the Rule is 

tion of a counterclaim, as contained in the Rule, not limited to indispensable parties,®® and that the 
should be construed liberally;®® "required” need joinder of all necessary parties is authorized there- 

not mean only "indispensable” or "necessary,”®^ by,®® as may also be the joinder of an interested and 

but may properly be interpreted, in the context of appropriate party.®If the person to be added is 

the Rule, to mean "appropriate” or "interested.”®^ an indispensable party, he must be added, or the 


additional party to answer the coun¬ 
terclaim. 

U.S.—^IT. S. V. Wissahickon Tool 
Works, supra. 

59. U.S.—Sperry Rand Corp. v. Nas¬ 
sau Research & Development As¬ 
sociates, Inc., D.C.N.Y., 22 F.R.D. 
321. 

Necessity held shown 

In anti-trust action, defendant’s 
former officer and greneral manager 
who became officer and stockholder of 
plaintiff would be joined as additional 
party to grant complete relief In de¬ 
termining counterclaim that plaintiff 
unfairly competed In negotiating con¬ 
tracts through confidential knowl¬ 
edge transmitted by former officer, 
and such joinder would not affect ju¬ 
risdiction of federal court, in view of 
former officer's residence in a dif¬ 
ferent state than defendant’s and in 
view of compulsory nature of coun¬ 
terclaim. 

U.S.—^Affiliated Music Enterprises v. 
Sesac, Inc., D.C.N.T., 17 P.R.D. 509 
—^Delia Plastering Co. v. D. H. 
Dave, Inc., D.C Ohio, 11 P.R,D. 304, 
Necessity held not shown 
U.S.—Shefsky v. Mansew Corp., C.C. 
A,N.Y., 177 P.2d 946. 

Sperry Rand Corp. v. Nassau Re¬ 
search & Development Associates, 
Inc., D.C,N.Y., 22 FRD. 321—H. 
& A. Selmer, Inc. v. Musical Instru¬ 
ment Exchange, Inc., D.C.N.Y., 21 
P.R.D. 224—^Invest-Import v. Sea¬ 
board Sur. Co., D.C.N.Y., 18 F.R.D. 
499. 

60. U.S.—^Value Line Fund, Inc. v. 
Marcus, D.C.N.Y., 161 F.Supp. 633, 
536. 

61. U.S.—^Value Line Fund, Inc. v. 
Marcus, supra. 

Necessary and indispensable parties 
generally see supra § 95. 

62. U.S.—Value Line Fund, Inc., v. 
Marcus, supra. 

“That interpretation accords with 
the basic canon of construction of 
the Federal Rules of Civil Procedure, 
Rule 1 [28 U.S.C.A.]: They [the 
rules] shall be construed to secure 
the just, speedy, and inexpensive de¬ 
termination of every action.* ’* 

U.S.—^Value Line Fund v. Marcus, su¬ 
pra. 


63. U.S.—^Edwards v. Rogers, D.C.S. 

C. , 120 F.Supp. 499. 

“ ‘Indispensable’ parties are the 
only class whose presence is ‘re¬ 
quired’ in order to grant complete re¬ 
lief in this case.’’ 

U.S.—^Kuhn V. Yellow Transit Freight 
Lines, D.CMo., 12 F.R.D. 262, 266. 

Automobile oollisiou 

In action for injuries resulting 
from collision between three auto¬ 
mobiles, the owner of one of which 
was defendant, wherein defendant 
filed counterclaim against plaintiff 
for damage to defendant’s vehicle, 
driver and owner of third automobile 
who defendant alleged were Joint 
tort-feasors were not indispensable 
parties in Missouri whom defendant 
could bring in as Joint defendants to 
counterclaim. 

U.S—^Kuhn V. Yellow Transit 
Freight Lines, supra. 

64. U.S.—United Artists Corp. v. 
Masterpiece Productions, C.A.N.Y., 
221 F.2d 213. 

Value Line Fund, Inc. v. Marcus, 

D. C,N.Y., 161 F.Supp. 633. 

65. U.S.—United Artists Corp. v. 
Masterpiece Productions, C.A.N.Y., 
221 P.2d 213. 

U. S. V. Dovolls, D.C.Mlnn., 106 
F.Supp. 914—Carter Oil Co. v. 
Wood, D.C.I11., so F.Supp. 875. 

S. P. A. Ricordi Offlcine Grafiche 
V. World Art Reproductions Co., D. 

C. N.Y., 22 F.R.D. 312. 

66. U.S.—^United Artists Corp. v. 
Masterpiece Productions, C.A.N.Y., 
221 F.2d 213. 

U. S. V. Zashin, D.C.N.Y., 160 F. 
Supp. 843—Carter Oil Co. v. Wood, 

D. C.Ill., 30 F.Supp. 875. 

S. P. A. Ricordi Offlcine Grafiche 
v. World Art Reproductions, D.C.N. 
Y., 22 P.R.D. 812—General Cas. Co. 
of America v. Fedoff, D.C.N.Y., 11 
F.R.D. 177. 

Who are ueoessary parties 

(1) Those who ought to be made 
parties to action in order that com¬ 
plete relief may be accorded between 
those already parties are necessary 
parties within meaning of Rule. 
U.S.—S. P. A. Ricordi Offlcine Gra¬ 
fiche V. World Art Reproductions 
Co., D.C.N.Y., 22 F.R.D. 312. 
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(2) Who are necessary parties gen¬ 
erally see supra § 95. 

Parties Jointly and severally liable 
for conspiracy 

U.S.—S. P. A. Ricordi Offlcine Gra¬ 
fiche V. World Art Reproductions 
Co., supra. 

Copyright Infringement; assignee 
Where defendant in copyright in¬ 
fringement action, by way of coun¬ 
terclaim, sought a declaration of its 
rights to copyrighted musical com¬ 
positions, presence of plaintiff’s al¬ 
leged assignee of certain perform¬ 
ance rights was required for the 
granting of complete relief, and, if 
other necessary elements were pres¬ 
ent, joinder of alleged assignee as a 
third-party defendant was author¬ 
ized. 

U.S.—^King V. Edward B. Marks Mu¬ 
sic Corporation, D.C.N.Y., 66 F. 
Supp. 446. 

Snrety 

Where engineering company and 
assignee brought action against city 
for breach of contract, and city coun¬ 
terclaimed for breach of contract and 
filed motion that surety which had 
contracted to give bond assuring per¬ 
formance of engineering company 
should be made party defendant, 
presence of surety was required for 
complete relief, and order joining 
surety would not be vacated; joinder 
of surety was in complete accord 
with basic purpose of Federal Rules 
to secure the just, speedy, and inex¬ 
pensive determination of every ac¬ 
tion. 

U.S.—Pierce Consulting Engineering 
Co. V. City of Burlington, Vt., D.C. 
Vt.. 15 F.R.D. 23. 

67. U.S.—U. S. V. Dovolis, D.C.Minn., 
105 F.Supp. 914. 

Tenant 

Where United States sued land¬ 
lords for triple damages and for res¬ 
titution of rent overcharges to ten¬ 
ant, landlords’ motion to make ten¬ 
ant a party plaintiff in order to liti¬ 
gate landlords’ counterclaim for al¬ 
leged willful and wanton destruc¬ 
tion of leased property would be al¬ 
lowed, tenant, while not an indispens¬ 
able party, being an Interested and 
entirely appropriate one. 

U.S.—^U. S. V. Dovolis, supra. 
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court cannot proceed to an adjudication of the 

counterclaim.68 

In the case of a counterclaim which is compulsory, 
it has been held that ancillary jurisdiction should 
extend to additional parties, regardless of an en¬ 
suing lack of diversity of citizenship,6^ no independ¬ 
ent or separate ground of federal jurisdiction being 
necessary as to such additional parties.'^ Other 
authority, without reference to the compulsory char¬ 
acter of the counterclaim, is to the contrary effect 
and the contrary view is also taken as to a permis¬ 
sive counterclaim. 72 

For purposes of a motion, under the Rule, to bring 
in an additional party, the allegations of the counter¬ 
claim are assumed to be true.73 On such a motion, 
the merits of plaintiff’s cause or of the defenses 
interposed thereto are not examined and it has 
been held unnecessary for the court to pass on the 
question of venue in determining the question of 
jurisdiction under the Rule.75 


Additional parties not already in action. Rule 15 
(h) of the Federal Rules of Civil Procedure, 28 U. 
S.C.A., permits only the joinder of additional parties 
not already parties to the action.76 

Discretion of court. When the requirements of 
the Federal Rules of Civil Procedure, Rule 13 (h)^ 
28 U.S.C.A., are met, the request to bring in addi¬ 
tional parties thereunder goes as of right, no dis¬ 
cretion being involved,77 and it is obvious from the 
verbiage of the Rule that it is mandatory, not dis¬ 
cretionary, to bring in defendants who are necessary 
or indispensable parties to the counterclaim.^^ 

On the other hand, the action of the court in this 
respect has been held discretionary,^^ at least where 
the requirements of the Rule are not met.20 

Time of application; delay. If the purpose of 
bringing in an additional party is only to delay 
plaintiff in the enforcement of his asserted rights^ 
the processes of the court are being abused.®^ 


68. U.S.—& A. Selmer, Inc. v. 
Musical Instrument Exchange, Inc., 
D.C.N.Y., 21 F.R.D. 224. 

69. U.S.-—United Artists Corp. v. 
Masterpiece Productions, C.A.N.T., 
221 F.2d 213. 

Carter Oil Co. v. Wood, D.C.I11., 
30 F.Supp. 876. 

Southwest Lime Co. v. Lindley, 
D.C.Ark., 12 F.R.D. 484. 

Compulsory counterclaims generally 
see supra §§ 312, 313. 

Copyright infringement; assignee 
Where defendant In copyright in¬ 
fringement action, hy counterclaim, 
sought a declaration of its rights to 
copyrighted musical compositions, 
the counterclaim was a compulsory 
one, so that joinder of assignee of 
certain performance rights, which 
assignee resided in same district in 
which defendant resided, would not 
deprive district court of jurisdiction; 
the court has jurisdiction of the sub¬ 
ject matter of defendant’s claim, 
which jurisdiction does not depend 
on diversity of citizenship and exists 
despite the lack of diversity. 

U.S.—King V. Edward B. Marks Mu¬ 
sic Corporation, D.C.N.Y., 66 F. 
Supp. 446. 

70. U.S.—^Dery v. Wyer, C.A.N.Y., 
265 F.2d 804. 

U. S. for Use and Benefit of Los 
Angeles Testing Laboratory v. 
Rogers & Rogers, D.C.Cal., 161 F. 
Supp. 132—U. S., for Use and Ben¬ 
efit of Jones Contracting Co. v. 
Skilken, D.C.Ohio, 63 F.Supp. 14. 

Gallimore v. Dye, D.C.Ill., 22 F. 
R.D. 260—Southwest Lime Co. v. 
Lindley, D.C.Ark., 12 F.R.D. 484. 

71. U.S.—^Reynolds v. Maples, C.A. 
Miss., 214 F.2d 895. 


72. U.S.—Telegraph Delivery Serv¬ 
ice V. Florists Telephone Service 
D.C.N.Y., 12 F.R.D. 342. 

73. U.S.—S. P. A. Ricordi Offlcine 
Grafiche v. World Art Reproduc¬ 
tions Co., D.C.N.Y., 22 F.R.D. 312. 

74. U.S.—S. P. A. Ricordi Offlcine 
Grafiche v. World Art Reproduc¬ 
tions Co., supra. 

76. U.S.—^Lesnlk v. Public Indus-, 
trials Corporation, D.C.N,Y., 51 F. 
Supp. 989. 

76. U.S.—Atlantic Nat. Bank of 
Jacksonville v. First Nat. Bank of 
Kingston, D.aPa., 7 F.R.D. 573. 

77. U.S.—^Kuhn v. Yellow Transit 
Freight Lines, D.C.Mo., 12 F.R.D. 
252. 

Discretion of court as to Rule 13 
generally see supra § 309. 

“It seems clear that the text of 
the rule defines a mandate." 

U.S.—-Pierce Consulting Engineering 
Co. V. City of Burlington, Vt., D. 
C.Vt., 15 F.R.D. 23, 25. 

“The rule is not discretionary. 
When properly brought into play its 
unequivocal language requires that 
‘the court shall order’ the bringing 
in of the additional party. Other in¬ 
ternal evidence is contained in the 
Rules that Rule 13 (h) was intended 
to be mandatory." 

U.S.—S. P. A. Ricordi Offlcine Gra- 
flche V. World Art Reproductions 
Co., D.C.N.Y., 22 F.R.D. 312, 317. 

78. U.S.—^Delia Plastering Co. v. D. 
H. Dave, Inc., D.C.Ohio, 11 P.R.D. 
304. 

79. U.S.—^Ryan Ready Mixed Con¬ 
crete Corp. V. Frank! Foundation 
Co., C.A.N.Y., 229 F.2d 289. 
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Motion granted in exercise of sound 
discretion 

U S —Lesnik v. Public Industrials* 
Corporation, D.C.N.Y., 61 F.Supp. 
989. 

In personal injury action where 
adjudication of the whole claim be¬ 
tween plaintiff and defendant is not 
dependent on the presence of an al¬ 
leged joint tort-feasor, whether to 
permit a counterclaim against such 
third party rests in the sound dis¬ 
cretion of the trial court. 

U.S—McNaughton v. New York Cent. 
R. Co., C.A.Ind., 220 P.2d 836. 
Biscxetion held not abused in re¬ 
fusing impleader. 

U.S.—Ryan Ready Mixed Concrete 
Corp. V. Frank! Foundation Co., C. 
A.N.Y., 229 F.2d 289. 

80. U.S-—^Kuhn v. Yellow Transit 
Freight Lines, D.C.Mo., 12 F.R.D, 
252. 

Impleader of parties not granted 
In action for injuries resulting 
from collision between three auto¬ 
mobiles, the owner of one of which 
was defendant, wherein defendant 
filed counterclaim against plaintiff" 
and sought to have driver and own¬ 
er of third automobile who defend¬ 
ant alleged were joint tort-feasors 
brought in as joint defendants to 
counterclaim, and such alleged joint 
tort-feasors were in military service, 
so that if brought in the action could 
be stayed on motion until sixty days 
after both were discharged from arm¬ 
ed forces, trial court in its discre¬ 
tion would overrule motion. 

U.S.—Kuhn V. Yellow Transit Freight 
Lines, supra. 

81. U.S.—S. P. A. Ricordi Offlcine 
Grafiche v. World Art Reproduc¬ 
tions Co., D.C.N.Y., 22 P.R.D. 312. 
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Where, however, the suit has been pending about a 
year, the examinations of the parties and the depo¬ 
sitions of witnesses were completed only a few 
months ago, and the case has been set for trial in 
about four months, an application to join a party 
under the Federal Rules of Civil Procedure, Rule 
13 (h), 28 U.S.C.A., will not be denied on the ground 
that it is not timely or will delay the trial of the 

action.S2 

Prejudice to plaintiff. The fact that plaintiff may 
be prejudiced by the bringing in of an alleged co- 
conspirator as an additional party is not sufficient to 
warrant the refusal of such impleader.83 

Vacation of order. An ex parte order permitting 
the bringing in of additional defendants may be 
vacated^^ on notice.®^ 

§319. Cross Claims 

The Federal Rule authorizing a cross claim by a 
party against a coparty Is designed to avoid circuity of 
actions, and should be liberally construed. A cross 
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claim thereunder is permissible, and not compulsory, 
and must conform to the requirements of the Federal 
Rules of Civil Procedure as to pleading. 

A cross claim is one brought by defendant against 
a plaintiff in the same suit or against a codefendant 
or against both, concerning the matters in question 
in the original petition.86 Whether a claim is a 
counterclaim or a cross claim depends not on what 
it is labeled, but on whether the party against whom 
it is asserted is an opposing party or a coparty.87 

Under the Federal Rules of Civil Procedure, Rule 
13 (g), 28 U.S.C.A., a pleading may state as a 
cross claim any claim by one party against a coparty 
arising out of the transaction or occurrence that is 
the subject matter either of the original action or 
a counterclaim therein or relating to any property 
that is the subject matter of the original action; 
such cross claim may include a claim that the party 
against whom it is asserted is or may be liable to the 
cross claimant for all or part of a claim asserted 
in the action against the cross claimant.^8 The Rule 


Cladm of sncli purpose held not sup¬ 
ported by record 

U.S.—S. P. A. Ricordl Offlcine Gra- 
flche V. World Art Reproductions 
Co, supra. 

82. U.S —King V. Edward B. Marks 
Music Corporation, B.C.N.T., 66 F. 
Supp. 446. 

83. U.S.—S. P. A. Ricordi Offlcine 
Grafiche v. World Art Reproduc¬ 
tions Co., D.C.N.Y., 22 P.R.D. 312. 

84. U.S.—Sperry Rand Corp. v. Nas¬ 
sau Research & Development As¬ 
sociates, Inc., D.C.N.Y., 22 F.R.D. 
321. 

85- U.S.—H & A. Selmer, Inc. v. 
Musical Instrument Exchange, Inc., 
D.C.N.T.. 21 F.R.D. 224. 

80- U.S.—^Farr v. Detroit Trust Co., 
C.CA..Mich, 116 F.2d 807. 

Xts purposes are to discover facts 
in aid of defense, to brmg in new 
matter in aid of defense, to obtain 
some affirmative relief concerning 
matters in issue, to obtain full relief 
for all parties and a complete deter¬ 
mination of all controversies arising 
out of matters alleged in original pe¬ 
tition, and to have affirmative relief 
against either plaintiff or codefend¬ 
ant in the nature of an original pe¬ 
tition. 

U.S.—^Farr v. Detroit Trust Co., su¬ 
pra. 

87. U.S.—Kerrigan’s Estate v. Jo¬ 
seph E. Seagram & Sons, C.A.Pa., 
199 P.2d 694. 

Allstate Ins. Co. v. Smith, D.C. 
Mich., 169 F.Supp. 374, mandamus 
denied, C.A., Allstate Ins. Co. v. 
U. S. District Court for Eastern 
Dist. of Mich., Southern Division, 
264 F.2d 38. 


88. U.S.—Capitol Chevrolet Co. v. 
Lawrence Warehouse Co., C.A.Cal., 
227 F.2d 169. 

Carter Oil Co. v. Wood, D.C.I11., 
SO F.Supp. 875. 

Ky .—Gish Realty Co. v. Central City, 
260 S.W.2d 946. 

Cause of action pleaded held within 
Buie 

U.S.—Providential Development Co. 
V. U. S. Steel Co., CA..Okl., 236 F. 
2d 277. 

Proprietary right in Invention 
Where cross claim by one of de¬ 
fendants against another defendant 
was essentially based on denial that 
cross defendant had any proprietary 
right in alleged invention, which was 
claim of plaintiff in complaint, cross 
claim was proper under Rule as one 
arising out of transaction or occur¬ 
rence that was the subject matter of 
the original action. 

U.S.—Came v. Consolidated Vultee 
Aircraft Corp., D.C.N.Y., 7 F.R.D. 
600. 

In action under Pederal Employ¬ 
ers’ liability Act by employee 
against employer-railroad and i 
against drill company for injuries 
received when drill purchased by | 
railroad from drill company and sup¬ 
plied to employee exploded, possible 
liability of drill company to railroad 
for all or part of claim asserted 
against both entitled railroad to 
plead that liability by way of cross 
claim. 

U.S.—Blair v. Cleveland Twist Drill 
Co., C.A.I11., 197 F.2d 842. 
Defendants In eminent domain pro¬ 
ceeding can file cross claims and 
counterclaims against their codefend¬ 
ant. 


U.S.—^U. S. V. Merchants Matrix Cut 
Syndicate, C.A.I11., 219 F.2d 90, cer¬ 
tiorari denied 76 S.Ct. 873, 349 U.S. 
945, 99 L.Bd. 1271. 

Where garnishment proceedings 
had been instituted against two in¬ 
surers, they could have filed cross 
claims under Rule. 

D.C.—^Amalgamated Casualty Ins. Co. 
V. Winslow, 136 P.2d 663, 77 U.S. 
App.D.C. 382. 

Action on note; claim on contract 
In government’s action on install¬ 
ment note executed by defendants 
for an Insured modernization loan, 
defendants’ counterclaim against 
third-party defendants based on a 
purported equitable right under con¬ 
tract was not objectionable on 
ground that the claim was based on 
contract which was distinct from ba¬ 
sis of original action. 

U.S.—U. S. V. Pryor, D.C.I11., 2 F.R. 
D. 382. 

Cross claims held uot within rule 
U.S.—U. S. V. Krasnov, D.C.Pa., 109 
F.Supp. 143—Great Lakes Auto 
Ins. Group of Chicago, Ill. v. Shep¬ 
herd, D.C.Ark., 95 F.Supp. 1. 

Kuris V. Pepper Poultry Co., D. 
C.N.Y., 2 P.R.D. 361. 

Discretion of court held not abused 
In action against contractor, sub¬ 
contractor and surety on Miller Act 
bond for unpaid rental charges for 
machinery used on government con¬ 
tract, trial court's refusal, after 
judgment, to permit surety to file a 
cross claim against contractor did 
not exceed permissible discretion 
whore Issues, if any, solely between 
surety and contractor were no part 
of case either in evidence, submis¬ 
sion, or verdict. 
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is remedial in nature.^® It is designed to avoid 
oircuityQO and duplicity^i of actions, and is intended 
to simplify the channels through which parties liti¬ 
gant may gain redress, where a joinder of actions is 
practicable,92 and to promote the expeditious and 
economical adjudication in a single action of the 
entire subject matter arising from one set of facts ;23 
and it should be liberally construed to achieve that 
commendable purpose.24 Under the Rule, cross 
claims between defendants, when properly sued 
together, afford a means of determining the entire 
controversy with a minimum of procedural steps.25 

The Rule does not authorize a pleading by one 


who is not a party to the action,®^ or the assertion 
of cross claims against strangers to the litigation.®'^ 
In view of the Federal Rules of Civil Procedure, 
Rule 82, 28 U.S.C.A., this Rule neither extends®® 
nor limits®® the established jurisdiction of the fed¬ 
eral court or the venue of actions therein; it is 
a rule for the conduct of actions, and not to provide 
a substantive rule governing the extent of the juris¬ 
diction of a court.1 

A cross claim, under this Rule, is permissive, and 
never compulsory,^ and is ancillary to the principal 
claim to which it is related.® Accordingly, the Rule 
does not authorize a plaintiff to state as a cross claim 


U.S.—Indemnity Ins. Co. of North 
America v. Browning-Ferns Ma¬ 
chinery Co., C.A.Tex., 227 F.2d 804. 
Surety ceasing to he party 

Under Rule, cross claims by prime 
contractor and prime contractor’s 
surety against subcontractor’s sure¬ 
ty on bond were proper in action 
against prime contractor, prime con¬ 
tractor’s surety, subcontractor, and 
subcontractor’s surety for labor and 
supplies furnished subcontractor, and 
cross claims remained proper al¬ 
though subcontractor’s surety subse- 
Quently ceased to be coparty. 

U.S.—^Prommeyer v. L. & R. Const. 
Co., D.C.N.J., 139 P.Supp, 679. 

89. U.S.—^Providential Development 
Co. V. U. S. Steel Co., C.A.Okl., 236 
F.2d 277—Blair v. Cleveland Twist 
Drill Co., C.A.I11., 197 F.2d 842. 

90. U.S.—Thomas v. Malco Refin¬ 
eries, C.A.N.M., 214 F.2d 884—Blair 
v. Cleveland Twist Drill Co., C.A. 
Ill., 197 F.2d 842. 

Brown v. First Nat. Bank of 
Wewoka, Okl., D.C.Okl., 14 F.R.D. 
339. 

91. U.S.—^Brown v. First Nat. Bank 
of Wewoka, Okl., D.C.Okl., 14 F.R. 
D. 339. 

92. U.S.—^Brown v. First Nat. Bank 
of Wewoka, Okl., supra. 

Defeudauts afforded means of set¬ 
tling controversy 

Purpose of Rule is to provide a 
one-form-of-action system in which 
even defendants who are properly 
joined are afforded means of settling 
entire controversy with minimum of 
energy, expense, and procedural 
steps. 

Ky.—Gish Realty Co. v. Central City, 
260 S.W.2d 946. 

93. U.S.—^Providential Development 
Co. v. U. S. Steel Co., C.A.Okl., 236 
F.2d 277—Blair v. Cleveland Twist 
Drill Co., C.A.I11., 197 F.2d 842. 

Other statement of purpose 

Purpose of rule is to permit de¬ 
fendant to state as a cross claim a 
claim against a codefendant growing 
out of transaction or occurrence that 
is the subject matter of original ac¬ 


tion or relating to any property that 
is subject matter of that action, and 
to permit a plaintiff against whom a 
defendant had filed a counterclaim to 
state as a cross claim against a co- 
plaintiff a claim growing out of 
transaction or occurrence that is 
subject matter of counterclaim or re¬ 
lating to any property that is sub¬ 
ject matter of that counterclaim. 
U.S.—^Danner v. Anskis, C.A.Pa., 256 
P.2d 123. 

94. U.S.—Providential Development 
Co. V. U. S. Steel Co., C.A.Okl, 236 
F.2d 277—Blair v. Cleveland Twist 
Drill Co., C.A.I11., 197 F.2d 842. 

Determination of entire controversy 
The Rule should be given a liberal 
construction to vest full and com¬ 
plete jurisdiction in court to deter¬ 
mine entire controversy and not 
merely a part of it, particularly 
where respective claims sought to be 
enforced are for payment of royalties 
under same license agreements. 

U.S.—^U. S. V. Thomas Steel Corp., D. 
C.Ohio, 161 F.Supp. 248. 

95. U.S.—(American) Lumbermens 
Mut. Casualty Co. of Illinois v. 
Timms & Howard, C.C.A.N.T., 108 
F.2d 497. 

96. U.S.—U. S. V. Thomas Steel 
Corp., D.aOhio, 107 F.Supp. 418, 
followed in U. S. v. Toungstown 
Sheet & Tube Co., 107 F.Supp. 425 

97- U.S.—^Invest-Import v. Seaboard 
Sur. Co., D.C.N.Y., 18 F.R.D. 499. 

98. U.S.—^Danner v. Anskis, C.A.Pa,, 
256 F.2d 123—^Pettyjohn v. Petty¬ 
john, C.A.MO., 192 F.2d 322—Coast¬ 
al Air Lines, Inc. v. Dockery, C.A. 
Ark, 180 F.2d 874. 

Interpleader 

Rule 13 <g) and the Interpleader 
statute do not have the effect of en¬ 
larging the jurisdiction of a court 
to create rights going beyond those 
to a fund which is the subject of an 
interpleader action, 

U.S.—^Hagan v. Central Ave. Dairy, 
C.A.Cal., 180 F.2d 502, 17 A.L.R.2d 
736. 

99. U.S.—^Pettyjohn v. Pettyjohn, C. 
A.Mo., 192 F.2d 322—Coastal Air 
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Lines, Inc. v. Dockery, C.A.Ark., 
180 F.2d 874. 

1. U.S.—Hagan v. Central Ave. Dai¬ 
ry. CA.Cal., 180 F.2d 502, 17 A. 
LR2d 735. 

2. U.S.—^American Sur. Co of N. Y. 
V. Fazel, D.C.Iowa, 20 F.R.D. 110— 
Hartley Pen Co. v. Lindy Pen Co., 
D C.Cal., 16 F.R.D. 141. 

“There are no compulsory cross¬ 
claims.’’ 

U.S—Hoosier Cas. Co. of Indianapo¬ 
lis, Ind. V. Fox, D.C.Iowa, 102 F. 
Supp. 214, 226. 

3. U.S.—Coastal Air Lines, Inc. v. 
Dockery. CA.Ark., 180 F.2d 874. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 F.R.D. 141. 

“A cross-claim is intended to state 
a claim which is ancillary to a claim 
stated in a complaint or counterclaim 
which has previously been filed 
against the party stating the cross- 
claim.’’ 

U.S.—^Danner v. Anskis, C.A.Pa, 25ft 
F.2d 123, 124. 

Beason for role 

Unless so limited, the Rule could 
have the effect of extending the ju¬ 
risdiction of the district court to- 
controversies not within the federal 
judicial power in violation of the 
constitution, a result specifically pro¬ 
hibited by the Federal Rules of Civil 
Procedure, Rule 82, 28 U.S.C.A. 

U.S.—^Danner v. Anskis, C.A.Pa., 255 
F2d 123. 

Fact that cross claims are permis¬ 
sive in character does not prevent 
them from being ancillary to the 
main claim. 

U.S.—^Hoosier Cas. Co. of Indianapo¬ 
lis, Ind. V. Fox, D.C.Iowa, 102 F. 
Supp. 214. 

Support for jurisdictional purposes 
(1) If cross claims arise out of 
the transaction or occurrence that 
is the subject matter of the main 
claim, they are supported for federal 
court jurisdictional purposes by fed¬ 
eral court jurisdiction of the main 
claim. 

U.S.—^Hoosier Cas. Co. of Indianapo¬ 
lis, Ind. v. Fox, supra. 
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against a coplaintiff a claim arising out of the trans¬ 
action or occurrence which also is the subject mat¬ 
ter of their common complaint against defendant.^ 

The Rule is not limited by text or purpose to 
definite or matured claims or causes of action it 
is broad enough to include a claim of a contingent 
nature, the ultimate outcome of which depends on 
the determination of other features or issues in the 
case.® 


The right to assert a cross claim has been upheld*^ 
or denied® without reference to the Federal Rules 
of Civil Procedure, or to Rule 13 (g) thereof. 

Sufficiency of cross claim. Under the Federal 
Rules of Civil Procedure, Rule 8 (a), 28 U.S.C.A., 
a cross claim is sufficient if it contains a short and 
plain statement of the claim showing that the plead¬ 
er is entitled to relief.® In determining whether a 
cross claim meets this requirement, the court cannot 


(2) Where Nebraska surety on 
promissory note brought diversity 
action for reimbursement of amount 
paid on note against Texas maker 
and Texas codefendant who had con¬ 
tracted with maker to relieve surety 
from any liability on note, as well as 
assuming certain other obligations, 
federal district court had jurisdiction 
to try both types of cross claims as¬ 
serted by maker against his code¬ 
fendant, although they were citizens 
of the same state. 

U.S.—Childress v. Cook, C.A.Tex., 245 
F.2d 798. 

(8) Where automobile liability In¬ 
surer brought action against insured 
and Injured persons claiming against 
insured, for declaratory Judgment of 
invalidity with respect to liability 
policy issued to Insured, injured per¬ 
sons, notwithstanding lack of divers¬ 
ity of citizenship between cross 
claimants, were entitled to maintain 
cross claims against insured for 
damages for which they claimed in¬ 
sured was liable. 

U.S.—Allstate Ins. Co. v. Smith, D.C. 
Mich,, 169 F.Supp. 374, mandamus 
denied, C,A., Allstate Ins, Co. v. 
U. S. Dist. Court for Eastern Dlst. 
of Mich., Southern Division, 264 F. 
2d 38. 

(4) In action by Pennsylvania 
executor on contract and to recover 
money allegedly wrongfully paid un¬ 
der the contract by Indiana corpora¬ 
tion to individual defendant domi¬ 
ciled in Pennsylvania in which par¬ 
ties stipulated to interplead and set¬ 
tle among themselves rights to mon¬ 
ey deposited in court pursuant to 
stipulation, action against individu¬ 
al defendant would be treated as a 
cross claim arising out of same gen¬ 
eral transaction, and court of appeals 
would have jurisdiction, notwith¬ 
standing absence of diversity be¬ 
tween plaintiff and individual defend¬ 
ant. 

U.S.—^Kerrigan’s Estate v. Joseph E. 
Seagram & Sons, CAL.Pa, 199 F.2d 
694. 

(6) However, it has also been held 
that, under the Rule, a cross claim 
against a coparty may be asserted 
only where the court has Jurisdiction 
of the coparty; hence, where cause 
of action alleged by administratrix 
against railroad arose under the Fed- I 


eral Employers’ Liability Act, and 
cause of action alleged against code¬ 
fendant arose under the tort law of 
Louisiana, but all parties were citi¬ 
zens of Louisiana, trial court had no 
jurisdiction of claim asserted against 
the codefendant by administratrix, 
and accordingly no cross claim could 
be asserted by railroad against its 
codefendant. 

U.S.—New Orleans Public Belt R. Co. 
V. Wallace, C.C.A.La., 173 P.2d 146. 

(6) In interpleader action, brought 
in Arkansas federal district court by 
insurer against Arkansas citizens, 
and citizens of Illinois over whom 
court acQuired jurisdiction for inter¬ 
pleader suit purposes by service of 
process in Illinois, when Arkansas 
defendants filed cross claim asserting 
personal liability against Illinois de¬ 
fendants, but latter defaulted and 
made no claim to fund deposited in 
interpleader action, court was with¬ 
out jurisdiction to entertain cross 
claim against such nonresident de¬ 
fendants, regardless of whether cross 
claims arose out of transaction or 
occurrence which was subject matter 
of interpleader action. 

U.S.—Great Lakes Auto Ins. Group 
of Chicago, Ill. v. Shepherd, D.C. 
Ark., 96 F.Supp. 1. 

4. U.S,—^Danner v. Anskis, C.A.Pa., 
266 F.2d 123. 

Baason for rule 

The two claims are wholly inde¬ 
pendent of each other and neither is 
ancillary to the other. 

U.S.—^Danner v. Anskis, supra. 

Motor vehicle collision 

In action by passengers in, and 
driver of, one automobile against 
driver of vehicle with which it col¬ 
lided, cross claim by plaintiff-pas¬ 
sengers against plaintiff-driver for 
same injuries for which they had 
sued defendant was not a proper 
cross claim under Rule, and was not 
otherwise within Jurisdiction of fed¬ 
eral district court. 

U.S.—^Danner v. Anskis, supra. 

5. U.S.—^Providential Development 
Co. V. U. S. Steel Co., CAL.Okl., 236 
P.2d 277. 

Phdng of liability by Judgment 
Under Rule, it is no longer neces¬ 
sary that the liability sued on must 
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first have become fixed by a judg¬ 
ment, as at common law. 

U.S.—Bohn v. American Export 
Lines, D.C.N.T., 42 F.Supp. 228. 

6> U.S.—^Providential Development 

Co. V. U. S. Steel Co., C.A.Okl., 236 
F.2d 277. 

Contractor; subcontractor 
Prime contractor, in its cross claim 
against subcontractor and its surety 
for recovery if prime contractor were 
held liable to electrical supplier for 
unpaid balance due from subcontrac¬ 
tor for materials furnished, was not 
required to admit liability or plead 
payment in order to state claim 
wholly contingent on such liability. 
U.S.—Glens Palls Indem. Co. v. U. S. 
ex rel. and to Use of Westinghouse 
Elec. Supply Co., C.A.Cal., 229 P.2d 
370. 

7. U.S.—Strypek v. Schreyer, D.CJ7. 
Y., 118 F.Supp. 918. 

Xavolnntaxy plaintiff not Indispensa¬ 
ble party 

Fact that one of involuntary plain¬ 
tiffs was held not to be indispensa¬ 
ble party under particular circum¬ 
stances of former case did not pre¬ 
vent plaintiff from Joining individu¬ 
als alleged to have an interest in 
subject matter of present action as 
involuntary plaintiffs and from as¬ 
serting against them any cross bill 
consistent with cause of action 
pleaded. 

D.C.—Hook & Ackerman v. Hirsh, D. 
C., 98 F.Supp. 477. 

8. U.S.—Wallace r. New Orleans 
Public Belt R. Co., D.C La., 78 F. 
Supp. 724, reversed on other 
grounds, C.A., 173 P.2d 145. 

D.C.—Consolidated Terminal Corp. v. 
Henderson, D.C., 8 P.R.D. 494. 

9. U.S.—^Dairy Engineering Corpo¬ 
ration V. De-Raef Corporation, D.C. 
Mo., 2 F.R.D. 378. 

Cause of action held stated 
U.S.—Bohn V. American Export 
Lines, D.C.N.Y., 42 F.Supp. 228. 

Winikoff v. United Air Idnes, D. 
CJT.Y., 10 F.R.D. 474~Sebo v. 
United Air Lines, D.C.N.Y., 10 F. 
R.D. 327. 

Bequlremont held not fulfilled 
U.S.—Texas Water Supply Corp. r. 

R. F. a, CA..Tex., 204 F.2d 190, 
D.C.—^Washington Building Realty 
Corporation v. Peoples Drug 
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read the cross claim in the light of what may be 
proved at the trial, but only as it stands on the 
record.io An answer and cross claim merely re¬ 
ferring to the answer and cross claim in another 
pending action does not sufficiently set forth the 
claim.ll 


Filing after judgment. The filing of a cross claim 
may be permitted after judgment.^2 

Under earlier practice, counterclaims and cross 
claims were all lumped together as cross bills the 
Federal Rules of Civil Procedure, Rules 13 and 14, 
28 U.S.C.A., now distinguish between them.l^ 


D. REPLY AND SUBSEQUENT PLEADINGS 


§ 320. In General 

A reply to an answer Is ordinarily unnecessary and 
unauthorized, and the allegations of the answer never¬ 
theless stand contested and are in Issue; but the court 
in Its discretion may order a reply, and a reply Is proper 
in response to a counterclaim in the answer. 


Under the Federal Rules of Civil Procedure, Rule 
7 (a), 28 U.S.C.A., specifying the pleadings which 
will be allowed, a reply to an answer is unnecessary, 
or not required,^® and is, in fact, unauthorized, or 
not permissible,!® except that the court may, in its 


Stores, 161 P.2d 879, 82 U.S.App.D. 
C. 119. 

Coates V. Potomac Elec. Power 
Co., D.C., 95 F.Supp. 779. 

Cross claim held properly denied 
D.C.—Solon Service, Inc. v. Cook, 223 
P.2d 317, 96 U.S.APP.D.C. 25. 

10. D.C.—^Washington Bldg. Realty 
Corp. v. Peoples Drug Stores, 161 
P.2d 879, 82 U.S.App.D.C. 119. 

Coates V. Potomac Elec. Power 
Co., D.C., 95 P.Supp. 779. 

11- U.S.—Texas Water Supply Corp. 
V. R. P. C., C.A.Tex., 204 P.2d 190. 

12. XJ-S.—Indemnity Ins. Co. of 
North America v. Browning-Perris 
Machinery Co., C.A.Tex., 227 P.2d 
804. 

13. U.S.—Aberdeen Hosiery Mills 
Co. V. Kaufman, D.C.N.T., 113 P. 
Supp. 833—^Hoosier Cas. Co. of In¬ 
dianapolis, Ind. V. Pox, D.C.Iowa, 
102 F.Supp. 215. 

Allegation of citizenship 

A cross bill which was directly 
connected with the subject matter of 
the original suit and which prayed 
affirmative relief directly connected 
with, and arising out of, the matters 
of the original suit did not need to 
allege the citizenship of the parties 
where this was sufidclently alleged 
by the original bill, even in cases 
where the cross bill was retained for 
hearing after dismissal of the origi¬ 
nal bill. 

U.S.—Badger Gold Min. & Mill. Co. v. 
Stockton Gold & Copper Mining 
Co., C.C.Or., 139 P. 838. 

14. U.S.—Aberdeen Hosiery Mills 
Co. V. Kaufman, D.CJN.T., 113 P. 
Supp. 833—^Hoosler Cas. Co. of In¬ 
dianapolis, Ind, V. Pox, D.C.Iowa, 
102 P.Supp. 215. 

IB. U.S.—Traylor v. Black, Sivalls & 
Bryson, C.A.Mo., 189 P.2d 213— 
Pine V. Paramount Pictures, CA¬ 
UL, 171 P.2d 671. 

Preveden v. Croatian Fraternal 
Union of America, D.C.Pa., 120 P. 
Supp. 33—Jordan v. Hartford Acc. 
& Indem. Co., D.C.Mo., 77 P.Supp. 
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817—^Lopata v. Bte.ndler, D.C.Okl., 
37 F.Supp. 871, appeal dismissed, 

C. C.A., 121 P.2d 938. 

Brinich v. Reading Co., D.C.Pa., 
9 P.R.D. 420—^Port Chartres and 
Ivy Landing Drainage and Levee 
Dist. No. 5 of Monroe and Ran¬ 
dolph County, State of Ill., v. 
Thompson, D.C.I11., 4 P.R.D. 369— 
Johnson v. Metropolitan Life Ins. 
Co., D.C.Pa., 4 P.R.D. 294—Aktie- 
bolaget Stille-Werner v. Stille- 
Scanlan, Inc., D.C.N.T., 1 P.R.D. 
395. 

D.C.—Campbell v. Campbell, 170 P.2d 
809, 83 U.S-APP.D.C. 237. 
Replication or reply generally: 

In civil actions see Pleading §§ 
184-206. 

In equity suits see Equity §§ 361- 
369. 

Creation of issues by complaint and 
answer 

(1) The function of pleadings, par¬ 
ticularly under the Federal Rules of 
Civil Procedure, is to create the is¬ 
sues, and, if the issues are created 
by the complaint and answer, there 
is no need for additional pleadings. 
U.S.—Firemen's Ins. Co. of Newark, 

N. J. V. Show, D.C.Mont., 110 P. 
Supp. 523. 

Bickart v. Union Barge Line 
Corp., D.C.Pa., 6 P.R.D. 579—^Monk 
V. United Life & Accident Ins. Co. 
of Concord, N. H., D.C.Pa., 2 P.R. 

D. 372. 

(2) Under this principle, no reply 
is required where new matter in the 
answer creates no new issues and 
may be deemed surplusage or an 
elaboration of the defenses raised in 
the earlier paragraphs of the answer. 
U.S.—^Monk V. United Life & Acci¬ 
dent Ins. Co. of Concord, N. H., su¬ 
pra. 

Beply held not needed or not in order 
(1) In action by seaman under 
Jones Act for personal injuries, 
where defendant set up the execution 
of a release and alleged that one 
thousand four hundred dollars was 
paid plaintiff pursuant thereto and 
that the release was fairly made and 
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fully comprehended by plaintiff, the 
issues were sufficiently defined by 
the pleadings and there was no need 
for a reply. 

U.S.—^Bickart v. Union Barge Line 
Corp., D.C.Pa., 6 P.R.D. 579. 

(2) In action to recover damages 
for breach of covenant not to molest 
lessee in enjoyment of premises as 
result of operation of an oil refinery 
on land adjoining leased premises, 
where defendant set up in answer 
that plaintiff had assigned lease and 
was not the real party in interest, 
plaintiff was not required to reply 
to answer by pleading res judicata. 
U.S.—Gulf Refining Co. v. Fetschan, 

C.C.AOhio, 130 P.2d 129, certiorari 
denied 63 S.Ct 666, 318 U.S. 764, 
87 L.Bd. 1136. 

(3) Where answer in negligence 
action consisted only of admissions 
and denials and a plea of negligence 
of plaintiff as proximate cause of in¬ 
juries, no reply was in order. 

U.S.—^Arnold v. Chicago, B. & O. R. 
Co., D.C.Neb., 7 P.R.D. 678. 

Former Equity Rules, Buie 31, was 
similar in substance. 

U.S.—State of Arkansas v. City of 
Mississippi, Ark. & Miss., 39 S.Ct. 
422, 250 U.S. 39, 63 L.Ed. 832. 

Procter & Gamble Co. v. J. L. 
Prescott Co., D.C.N.J., 69 P.2d 773. 
21 C.J. p 493 note 1 [a]. 

Former rule of oonformlty 

(1) Under former statute requir¬ 
ing conformity to state practice in 
actions at law, federal court could 
not order filing of replication where 
no authorization for such procedure 
was authorized by state practice. 
U.S.—^Pringle v. Storrow, D.C.Mass., 

9 P.2d 464. 

(2) Rule of state law with respect 
to counterclaim deemed controverted 
without filing of reply was followed 
by federal court sitting in state. 
U.S.—^Hooper v. First Exchange Nat. 

Bank of Coeur D’Alene, C.C.A.Ida- 
ho, 63 P.2d 593. 

18. U.S.—^Traylor v. Black, Sivalls 
Bryson, CJLMo.. 189 P.2d 213. 
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discretion order or allow a reply,and that a reply | is required, and proper, in response to a coun- 


Preveden v. Croatian Fraternal 
Union of America, D.CPa., 120 P. 
Supp. 33—U S. Trust Co. of New 
York V. Sears, D.C.Conn., 29 P. 
Supp. 643—Bender v. Connor, D.C. 
Conn., 28 P.Supp. 903. 

Beckstrom v. Coastwise Line, D. 
C Alaska, 13 FR.D. 480—Port 
Chartres and Ivy Landing Drain¬ 
age and Levee Dist. No. 5 of Mon¬ 
roe and Randolph County, State of 
Ill., V. Thompson, D C.Ill., 4 F.R D. 
369—Johnson v. Metropolitan Life 
Ins. Co., D.C.Pa, 4 P.R.D. 294. 

Consideration of reply 

(1) A reply by plaintiff and a re¬ 
joinder by defendant being unauthor¬ 
ized by the Rules cannot be consid¬ 
ered except as they constitute admis¬ 
sions against interest of the parties 
U.S—Middle West Const, v. Metro¬ 
politan Dist., D.C.Conn., 2 F.R D. 
117. 

(2) Where no reply is ordered by 
the court, and the reply filed is 
largely irrelevant and objectionable, 
it will not be allowed or considered. 
U.S —Carpenter v. Rohm & Haas Co., 

D C.Del., 75 P.Supp. 732, affirmed, 
C.A., 170 F.2d 146, certiorari de¬ 
nied 69 set. 490, 336 US. 904, 93 
L.Ed. 1069, rehearing denied 69 S. 
Ct. 654, 336 US. 929, 93 LEd. 1090, 
rehearing denied 69 S.Ct. 1152, 337 
U.S. 921, 93 L.Ed. 1730, certiorari 
denied 71 S Ct. 30, 340 U.S. 841, 
96 L.Ed. 617. 

Under former UcLUity Boles, Rule 
31, stating the circumstances under 
which a reply could be reauired, no 
provision was made for an answer 
to a reply, and, therefore, averments 
of the reply would not be regarded 
as admitted because not denied. 

U.S.—Cities Service Oil Co v. Dun¬ 
lap, C.C.A.Tex, 101 P.2d 314, re¬ 
versed on other grounds 60 S.Ct. 
201, 308 U.S. 208, 84 L.Ed. 196. 

Former role of conformity 

(1) The state law permitting a pri¬ 
or action suspending the running of 
limitations to be pleaded by way of 
reply was binding on the United 
States district court. 

U.S—Boatmen’s Bank of St. Louis, 
Mo. V. Pritzlen, Kan., 221 P. 145, 
137 C.C.A. 46. 

(2) In action in federal court for 
district of Mississippi on bonds of 
receiver of public money, replica¬ 
tion was not defective because of 
averment of several breaches in view 
of Mississippi law that any number 
of breaches might be assigned. 

U.S.—U. S. V. Boyd, Miss., 16 Pet. 

187, 10 L.Ed. 706. 

17- U S.—Traylor v. Black, Sivalls 
& Bryson, C.A.Mo, 189 P.2d 213— 
Fine v. Paramount Pictures, C.A. 
Ill., 171 F.2d 671. 


Preveden v. Croatian Fraternal 
Union of America, D.CPa, 120 F. 
Supp. 33—Columbia Pictures Corp 
v Rogers, D.C.W.Va., 81 P.Supp 
580—Jordan v. Hartford Acc. & 
Indem. Co., D.C.Mo., 77 P Supp. 817 
—Bower v. Casanave, D C N.Y., 44 
PSupp. 501—U. S. v. Hole, D.C. 
Mont., 38 F.Supp. 600. 

Beckstrom v. Coastwise Line, D. 

C. Alaska, 13 F.R D 480—Mission 
Appliance Corp. v. Ajax Thermo¬ 
static Controls Co., D C Ohio, 8 F 
R.D. 688—Johnson v. Metropolitan 
Life Ins. Co., D.CPa., 4 P.R.D. 294 
—Bankers Bond & Mortgage Co. v. 
Witherow, D.CPa., 1 F.R.D. 197. 

Permission to plaintiff 

(1) While It IS usually defendant 
who requests a reply, liberal con¬ 
struction required of Federal Rules 
of Civil Procedure permit the grant¬ 
ing of motion by plaintiff for leave 
to file a reply, and an order accord¬ 
ingly, and Rule 7 (a) should not be 
construed as not permitting plaintiff 
to seek leave to reply, despite its use 
of the word “order.” 

U.S.—Beckstrom v. Coastwise Line, 

D. C.Alaska, 13 F.RD. 480. 

(2) Under the Rule, plaintiff may 
ask for permission to reply. 

D.C.—Reynolds v. Needle, 132 P.2d 

161, 77 U.S.APP.D.C. 53. 

(3) Plaintiff’s motion for leave to 
file a reply to answer was refused 
where defendant did not set up or 
endeavor to establish a counterclaim 
against plaintiff. 

XJ.S.—Porter v. Theo J. Ely Mfg. Co., 
D.C.Pa., 5 F.R.D. 317. 

(4) Where plaintiff’s proposed re¬ 
ply to plea of contributory negli¬ 
gence, filed by defendants in motor 
vehicle negligence case, recited all 
elements of doctrine of last clear 
chance, but did not set forth any 
factual situation from which court 
could determine whether doctrine 
was applicable, and it was doubtful 
from nature of case whether any ba¬ 
sis would appear for application of 
doctrine, permission to file reply 
would be denied, 

U S.—Perkins v. United Transp. Co., 
D.C.Conn., 14 F.R.D. 162. 

Question decided on sufflciency of 
pleadings 

In action on a life policy brought 
in federal district court for Penn¬ 
sylvania, question whether defend¬ 
ant’s motion for an order to compel 
plaintiff to reply to averments in an¬ 
swer as to fraud should be decided 
on sufficiency of the pleadings, and 
not on adherence of defendant’s an¬ 
swer to provisions of the Practice 
Act in Pennsylvania. 

U.S.—Johnson v. Metropolitan Life 
Ins. Co., D.C.Pa., 4 P.R.D. 294. | 
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Simplicity and brevity in pleading 
Where it would not be in the inter¬ 
est of simplicity and brevity in 
pleading to order replies, defendant’s 
motion to compel a reply will be de¬ 
nied. 

U S.—^Keller-Dorian Colorfilm Corp. 
V. Eastman Kodak Co., D.C.N.Y., 
10 FRD 39 

Issues sufSlclently created or nar¬ 
rowed by other means 

(1) Defendant’s motion for an or¬ 
der to compel plaintiff to reply to 
averments of answer as to fraud, in 
action on life policy, was denied, 
where issues were clearly created 
by complaint and ans\ver and there 
was no need for additional pleadings. 
U.S.—Johnson v. Metropolitan Life 

Ins. Co., D.C.Pa., 4 P.R.D. 294. 

(2) Where issues in action would 
be sufficiently narrowed by use of 
depositions, discovery, and pre-trial 
hearings, defendants' motions to 
compel a reply to answers will be 
denied. 

U.S.—Keller-Dorian Colorfilm Corp. 
V. Eastman Kodak Co., D.C.N.Y., 
10 PR.D. 39. 

I Effect on use of discovery proceed, 
lugs 

District court would not exercise 
its discretion to require plaintiffs to 
reply to answer, where it appeared 
doubtful whether such reply would 
eliminate the necessity of, or ade¬ 
quately substitute for, other discov¬ 
ery proceedings; sparing use of dis¬ 
trict court’s discretion to require ad¬ 
ditional pleadings is likely to induce 
earlier use of discovery proceedings 
and more efficient disposal of cases. 
U.S.—Von Mailath v. Order of 
Daughters of Divine Redeemer, D. 
C.Pa., 10 F.RD. 420. 

Former Equity Buies 

(1) While former Equity Rules, 
Rule 31, authorized the court to or¬ 
der a reply, defendant was held to 
have waived his right to insist on 
replication by not objecting to in¬ 
troduction of evidence and not mov¬ 
ing for dismissal until case was 
closed. 

U.S.—^Pennsylvania R. Co. v. Ham¬ 
mond, C.C.AN.Y., 7 P.2d 1010. 

(2) Other decisions construing for¬ 
mer Equity Rules see 21 C.J. p 495 
note 19 [a]. 

Former rule of oonformity 
The state practice having been 
adopted by the standing rules of the 
court, plaintiff might obtain leave to 
file a double replication to defend¬ 
ant’s plea. 

U.S.—^Valarino v. Thompson, D.C.N. 
Y., Ped.Cas.No.l6,S10a, 23 Betts’ D. 
C. MS. 46. 
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terdaim in the answer, denominated as such.i* averments in a pleading to which no responsire 
Where no reply is filed to defendant's answer, the pleading is required or permitted shall be taken as 
allegations therein nevertheless stand contested and denied or avoided, the allegations or averments con- 
are in issue.19 Under the Federal Rules of Civil tained in the answer must, in the absence of a reply, 
Procedure, Rule 8 (d), 28 U.S.C.A., providing that be taken as denied or avoided,20 and no reply is nec- 


18. U.S.—Gulf Refining Co. v. Fet- 
schan, C.C.A.Ohio, 130 F.2d 129, 
certiorari denied 63 S.Ct. 666, 318 

U. S. 764, 87 LEd. 1136. 

Jordan v. Hartford Acc. & Indem. 
Co.. D.C.Mo., 77 F.Supp. 817—U. S. 

V. Hole, D.CMont., 38 F.Supp. 600. 
Porto Transport, Inc., v. Consoli¬ 
dated Diesel Elec. Corp., D.CN.T., 
19 F.R.D. 266—Beckstrom v. Coast¬ 
wise Line, D.C.Alaska, 13 F.R.D. 
480—Brinich v. Reading Co., D.C. 
Pa., 9 P.R.D. 420—Porter v. Theo 
J. Ely Mfg. Co., D.C.Pa., 5 F.R.D. 
317—Johnson v. Metropolitan Life 
Ins. Co., D.C.Pa., 4 F.R.D. 294— 
Leimer v. State Mut. Life Assur. 
Co. of Worcester, Mass., D.C.Mo., 
1 F.R.D. 386, appeal dismissed, C. 

C. A., 127 P.2d 862. 

D.C.—Campbell v. Campbell, 170 F. 

2d 809, 83 U.S.APP.D.C. 237. 
Pleadings not closed withont reply 
Under the Rule, where the answer 
contains a counterclaim denominated 
as such, a reply by plaintiff Is man¬ 
datory, and, until the reply is filed, 
the pleadings are not closed. 

U.S.—^Edelman v. Locker, D.C.Pa., 6 
F.R.D. 272. 

£eave of court not required 

Under Rule plaintiff suing for 
breach of warranty could reply to 
defendant’s counterclaim for breach 
of contract without leave of court. 
U.S.—^Mission Appliance Corp. v. 
Ajax Thermostatic Controls Co., 

D. C.Ohio, 8 P.R.D. 588. 

Reply required only to counterclaim 
The rule does not require or per¬ 
mit a reply to any part of any an¬ 
swer without leave or order of court 
notwithstanding answer contains a 
counterclaim denominated as such, 
except to the counterclaim itself, in 
view of spirit of the Federal Rules 
to simplify and shorten pleadings. 
U.S.—^Fort Chartres and Ivy Land¬ 
ing Drainage and Levee Dist. No. 
5 of Monroe and Randolph County, 
State of Ill., V. Thompson, D.C.Ill., 
4 P.R.D. 369. 

Waiver of breach of contract 
Under the Federal Rules of Civil 
Procedure, Rule 12 (h), 28 U.S.C.A. 
providing that a party waives all 
defenses and objections which he 
does not present either by motion 
or in his reply, where defendant, in 
action for breach of contract, filed 
counterclaim alleging breach by 
plaintiff, it was duty of plaintiff, in 
replication to charge of defendant, 
to assert that defendant had waived 
such breach by his continuing pres¬ 
ence and activities under contract. 


U.S.—^Pasquel v. Owen, D.C.Mo., 87 
F.Supp. 278, reversed on other 
grounds, C.A., 186 F.2d 263. 

Admission by failure to reply 

(1) Under Federal Rules of Civil 
Procedure, Rule 8 (d), 28 U.S.C.A. 
providing that averments to which 
responsive pleading Is required, oth¬ 
er than those as to amount of dam¬ 
ages, are admitted when not denied 
in the responsive pleading, where 
defendant filed counterclaim for de¬ 
claratory judgment as to invalidity 
and noninfringement of two patents, 
finding that plaintiff’s failure to re¬ 
ply constituted admission of invalid¬ 
ity and noninfringement as to patent 
concerning which plaintiff had 
sought to dismiss complaint was 
proper exercise of discretion. 

U.S.—Peters & Russell v. Dorfman, 
C.A.I11., 188 F.2d 711. 

(2) Under the Rule, where a coun¬ 
terclaim has no issue tendered on it, 
it must be taken as confessed, and 
the material allegations thereof ac¬ 
cepted as true. 

U.S.—^Atkinson v. Atkinson, C.C.A. 
Ind, 167 P.2d 793. 

(3) Plaintiff, by failing to reply 
to defense and counterclaim to the 
effect that defendants were damaged 
in the sum of five million dollars by 
way of loss of profits, besides treble 
that amount as exemplary damages, 
did not admit allegations of counter¬ 
claim, as under the Rule allegations 
as to amounts of damages are never 
admitted by failure to deny. 

U.S—^Vevelstad v. Flynn, C.A.Alaska, 
230 P.2d 696, certiorari denied 77 
S.Ct. 40, 352 U.S. 827, 1 D.Ed.2d 49. 

Striking of matter in reply held not 
required 

U.S.—Sinkbell v. Handler, D.C.Neb., 
7 F.R.D. 92. 

Reply held InsufOlcient 

(1) Reply claiming fraud, undue 
influence, or threats. 

U.S.—Texas Water Supply Corp. v. 
R. F. C., C.A.Tex., 204 F.2d 190. 

(2) In patent infringement suit, 
allegations of reply to defendant’s 
counterclaim were held insufficient 
to sustain a defense of unclean 
hands. 

U.S.—Landis Mach. Co. v. Parker- 
Kalon Corp., D.C.N.Y., 73 F.Supp. 
421. 

(3) Reply held legally insufficient, 
irrelevant, and immaterial to the is¬ 
sues in controversy and not to con¬ 
stitute a defense to the claim stated 
in the counterclaim. 
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U.S.—Schenley Distillers Corporation 
v. Renken, D.C.S.C., 34 F.Supp. 678. 
Former Equity Rules, Rule 31 was 
similar in effect to the text rule. 
D.C.—Goodno v. Hotchkiss, D.C., 230 
F. 614. 

19. U.S.—First Presbyterian Church 
of Santa Barbara v. Rabbitt, C.C.A. 
Cal., 118 F.2d 732. 

U. S. V. Hartford-Empire Co., D. 
aOhio, 1 F.R.D. 424. 

Case treated as though general trav¬ 
erse filed 

Where petitioners, seeking habeas 
corpus, declaratory judgment, and 
injunction, did not file traverse to 
return of vessel’s master and answer 
of immigration officials pursuant to 
leave granted, court would treat case 
as though general traverse had been 
filed. 

U.S.—Savelis v. Vlachos, D.C.Va., 137 
FSupp. 389, affirmed, C.A., 248 F. 
2d 729. 

20. U.S.—Fine v. Paramount Pic¬ 
tures, C.A.I11., 171 P.2d 571. 

Preveden v. Croatian Fraternal 
Union of America, D.C.Pa., 120 F. 
Supp. 33—Chenault v. Nebraska 
Farm Products, D.C.Neb., 107 F. 
Supp. 635. 

Beckstrom v. Coastwise Line, D. 
C.Alaska, 13 F.R.D. 480—Brinich v. 
Reading Co., D.C.Pa., 9 F.R.D. 420 
—Port Chartres and Ivy Landing 
Drainage and Levee Dist. No. 5 of 
Monroe and Randolph County, 
State of Ill., V, Thompson, D.C.I11., 
4 P.R.D. 369. 

D.C.—Campbell v. Campbell, 170 P.2d 
809, 83 U.S.APP.D.C. 237. 

Allegations not admitted 

(1) Under the Rule, which also 
provides that averments in pleading 
to which responsive pleading is re¬ 
quired, other than those as to amount 
of damage, are admitted when not 
denied, plaintiff’s failure to reply to 
fourth defense and counterclaim did 
not constitute admission of allega¬ 
tions of that part of answer, where 
allegations of such defense and coun¬ 
terclaim were merely denials in af¬ 
firmative form of allegations of com¬ 
plaint. 

U.S.—^Vevelstad v. Flynn, C.A.Alaska, 
230 F.2d 696, certiorari denied 77 
S.Ct. 40, 352 U.S. 827, 1 L.Bd.2d 49. 

(2) In view of Rule, fact that 
plaintiff failed to controvert defense 
set up by defendant under “new mat¬ 
ter” did not mean that such matter 
was admitted, no such pleading as 
“new matter” being permitted under 
the Federal Rules of Civil Procedure. 
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essary in order for the trial or appellate court to 
consider, in like manner and with like effect as if 
they had been pleaded, any matters which appro¬ 
priately support a denial or plea in avoidance of the 
defenses raised in the answer ;2i the Rule eliminates 
the need of a reply and fully protects the rights of 

plaintiff.22 

Where a reply is authorized, plaintiff may assert 
a cause of action therein either independent of, or 
alternate to, the claim stated in his complaint.^S 
Under other authority, the reply is the final plead- 
ing,24 and no pleading is permitted thereafter 


an answer to a counterclaim has also been held to be 
the last permitted pleading.26 

Reason for reply. Some reason,27 or a substantial 
reason,28 must be shown for the need of a reply; 
so, a reply may be allowed where it may make pos¬ 
sible a summary judgment.22 

§ 321. Affirmative or Partial Defense 

A reply to an affirmative defense is not required, in 
the absence of a court order; and a responsive pleading 
is not permitted to a partiai defense. 

A reply to an affirmative defense is not required,^® 


U.S.—Colman v. Pltzer, D.C.Pa., 160 
F.Supp. 862. 

(3) Under former Equity Rules, 
Rule 31, no replication was required 
to make the Issues, so that absence 
thereof did not require allegations of 
answer to be taken as true. 

U.S.—State of Arkansas v. State of 
Mississippi, Ark. & Miss., 39 S.Ct. 
422, 250 U.S. 39, 63 L.Ed. 832. 

(4) Where state statute expressly 
declaring that new matter in an an¬ 
swer shall on trial be deemed con¬ 
troverted by adverse party was 
adopted as a rule by the circuit court 
of the United States, answer could 
not be taken as true. 

U.S.—Cheang-Kee v. U. S., Cal., 8 
Wall. 320, 18 L.Ed. 72. 

21. U.S.—Traylor v. Black, Sivalls 
& Bryson, C.A.Mo., 189 F,2d 213, 

22. U.S.—^Mission Appliance Corp. v. 
Ajax Thermostatic Controls Co., D. 

C. Ohio, 8 F.R.D. 588. 

23. U.S.—Chandler v. Cutler-Ham¬ 
mer, Inc., D.C.Wis., 31 F.Supp. 461 
—^Downey v. Palmer, D.C.N.T., 31 
F.Supp. 83. 

Connterolaim in reply 

(1) Counterclaims are perfectly 
proper subjects of a reply. 

U.S.—Ivey V. Daus, D.C.N.T., 17 F.R. 

D. 319. 

(2) Plaintiff may file a counter¬ 
claim to a counterclaim. 

U.S.—Warren v. Indian Refining Co., 
D.aind., 30 F.Supp. 281. 

(3) Under the Federal Rules of 
Civil Procedure, Rule 18 (a), 28 U.S. 
C.A., plaintiff in a reply setting forth 
a counterclaim may join either as in¬ 
dependent or as alternate claims as 
many claims, either legal or equita¬ 
ble or both, as he may have against 
an opposing party. 

U.S.—^Downey v. Palmer, I>.C.N.T., 
81 F.Supp. 83. 

Maison De Marchands Indus- 
trielle Ltee-Industrial Merchants, 
Limited, v. New York Silicate Book 
Slate Co., D.C.N.Y., 13 P.R.D. 16. 

(4) With the exception of a dictum 
in Cornell v. Chase Brass & Copper 
Co., D.C.N.T., 48 F.Supp. 979, af¬ 
firmed, C.CA., 142 P.2d 157, there is 


agreement that a plaintiff may plead 
counterclaim in his reply, especially 
where defendant’s first counterclaim 
and plaintiff’s counterclaim thereto 
all arose out of same contract. 

U.S.—Maison De Marchands Indus- 
trielle Ltee-Industrlal Merchants, 
Limited, v. New York Silicate Book 
Slate Co., supra. 

(6) Rule 13 (a) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
makes mandatory the pleading by 
plaintiff in his reply of any counter¬ 
claim he may have arising out of the 
same transaction or occurrence that 
is the subject of defendant’s counter¬ 
claim. 

U.S.—^Mid-States Products Co. v. 
Commodity Credit Corp., D.C.I11., 10 
P.R.D. 592. 

(6) The Rule with respect to com¬ 
pulsory counterclaims applies to 
plaintiffs, as well as defendants, and 
hence permits at least subcontractor, 
suing contractor on subcontract, to 
include counterclaim against sure¬ 
ties on contractor’s performance 
bond in reply to defendant’s counter¬ 
claim. 

U.S.—Bethlehem Fabricators v. John 
Bowen Co., D.C.Mass., 1 F,R.D. 274. 

(7) Under the Federal Rules of 
Civil Procedure, Rule 7 (a), 28 U.S. 
C.A, only an answer may contain a 
counterclaim. 

U.S.—Cornell v. Chase Brass & Cop¬ 
per Co., D.C.N.Y., 48 F.Supp. 979, 
affirmed, C.C.A., 142 P.2d 167. 
Setting up new causes of action 
in reply held Improper practice. 

U.S.—^Egyptian Novaculite Co. v. 
Stevenson, C.C.A.Mo., 8 P.2d 676. 
TThder former Squity Buies, Rule 
31, however, it was held that plain¬ 
tiff was not entitled to seek affirma¬ 
tive relief in his reply. 

U.S.—^Procter & Gamble Co. v. J. L. 
Prescott Co., D.C.N.J., 69 P.2d 773. 

24. U.S.—Cornell v. Chase Brass & 
Copper Co., D.C.N.Y., 48 F.Supp. 
979, affirmed, C.C.A., 142 P.2d 167. 

U. S. V. National City Bank of 
New York, D.C.N.Y., 7 F.R.D. 241. 

26. U.S.-—U. S. V. National Bank of 
New York, supra. 
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26. U.S.—^Hartford-Emplre Co. v. 
Obear-Nester Glass Co., D.C.Mo., 7 
F.R.D. 664. 

27. U.S.—Bower v. Casanave, D.C. 
N.Y., 44 F.Supp. 601. 

Paoilitation of inquiry into validity 
of judgment 

Defendant’s motion to compel a 
reply to facilitate court’s inquiry in¬ 
to valildty of judgment sued on 
would be denied. 

U.S.—Bower v. Casanave, supra. 

28. U.S.—^Mission Appliance Corp. v. 
Ajax Thermostatic Controls Co., 
D.aOhio, 8 F.R.D. 688. 

“Since every answer without a 
counterclaim is, in absence of a re¬ 
ply, considered as denied or avoided. 
Courts are understandably reluctant 
to grant permission for the filing of 
replies. Only when supported by 
substantial reason will a reply be 
required or allowed.” 

U.S.—^Beckstrom v. Coastwise Line, 
D.C.Alaska, 13 F.R.D. 480, 482. 
Substantial reason held not shown 
by plaintiff 

U.S.—Beckstrom v. Coastwise Line, 
supra—^Mission Appliance Corp. v. 
Ajax Thermostatic Controls Co., D. 
C.Ohio, 8 P.R.D. 688. 

29. U.S.—Beckstrom v. Coastwise 
Line, D.C.Alaska, 13 F.R.D. 480. 

30. U.S.—Colman v. Pltzer, D.C.Pa., 
160 F.Supp. 862—Jordan v. Hart¬ 
ford Acc. & Indem. Co., D.C.Mo., 77 
F.Supp. 817. 

Porto Transport, Inc. v. Consoli¬ 
dated Diesel Elec. Corp., D.C.N.Y., 
19 P.R.D. 266—Beckstrom v. Coast¬ 
wise Lines, D.C.Alaska, 13 F.R.D. 
480—Brinich v. Reading Co., D.C. 
Pa., 9 P.R.D. 420. 

Official employment and duty 
U.S.—Pine v. Paramount Pictures, C. 
A.I11., 171 P.2d 571. 

Illegality of agreement pleaded in de« 
fense 

Although illegality is an affirma¬ 
tive defense, plaintiff is not required 
to file a reply asserting illegality of 
an agreement pleaded in defense to 
complaint. 

U.S.—^American Cutting Alloys v. 
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in the absence of an order of the court affirma¬ 
tive defenses to which there is no reply are deemed, 
or stand, denied or avoided.S2 However, under the 
Federal Rules of Civil Procedure, Rule 7 (a), 28 
U.S.C.A., the court may direct plaintiff to make 


reply to those allegations in defendant’s answer 
which relate to affirmative defenses.23 

Partial defense, A responsive pleading is not 
permitted to a partial defense.34 


E. AMENDMENTS 


§ 322. In General 

a. Under Federal Rules of Civil Proce¬ 

dure 

b. Former practice 

a. Under Federal Rules of Civil Procedure 

The amendment of pleadings is a procedural matter 
and governed by the Federal Rules of Civil Procedure, 
under which amendments are liberally allowed. A sup- 
plmental pleading is distinguished from an amendment 
in that an amendment is limited to matters occurring 
before the filing of the original bill. 

Since, traditionally, the amendment of pleadings 


has been considered as a matter of procedure, 25 it 
is governed by the Federal Rules of Civil Proce- 
dure,22 even in diversity cases,27 and not by state 
laws as rules of decisions 2 which are applicable 
generally to matters of substantive law, as dis¬ 
cussed in Federal Courts § 165 et seq. 

In accordance with the view that the Rules werd 
intended to facilitate the application of substantive 
law and not to fight it, as discussed supra § 8, the 
Rules contemplate free amending privileges ;29 and 
amendments to pleadings are liberally allowed under 
the Rules,at any stage of the trial, unless violative 


General Electric Co., C.C.A.N.Y., 
135 F.2d 502. 
limitations as defense 

(1) The manner of avoiding the 
statute of limitations, when it Is 
pleaded, is governed by Federal 
Kules. 

U.S.—Flax V. Prudential Life Ins. 
Co. of America, D.C.Cal., 148 F. 
Supp. 720. 

(2) Plaintiff would not be required 
to reply to part of answer pleading 
limitations as defense where state¬ 
ment of claim showed when cause of 
action arose. 

U.S.—Cramer v. Aluminum Cooking 
Utensil Co., D.C.Pa., 1 P.R.D. 741. 

(3) In action to recover land and 
mesne profits, where defendant plead¬ 
ed res judicata and statute of limita¬ 
tions to complaint which showed on 
its face that cause of action arose 
more than fifteen years before ac¬ 
tion was instituted. If plaintiff had 
facts which would toll statute of 
limitations, he might have asked 
permission to reply. 

D.C.—^Reynolds v. Needle, 132 F.2d 
161, 77 U.S.APP.D.C. 68. 

Motion, for order directing reply de^ 
nied 

Where plaintiff’s motion to strike 
defendants’ counterclaims were de¬ 
nied and defendants’ reply memo¬ 
randum admitted that plaintiff would 
be required to reply to counterclaims 
and that that would satisfy require¬ 
ment of situation, defendants’ motion 
for an order directing plaintiff to re¬ 
ply to the first four afllrmatlve de¬ 
fenses would be denied. 

U.S.—^Maschmeijer v. Ingram, D.C.N. 
T., 97 F.Supp. 639. 

Ponnex practice 

Beneficiaries suing on war risk pol¬ 


icy could, in reply to answer setting 
up that insurance was in part con¬ 
verted and had lapsed, assert mistake 
in converting insurance. 

U.S.—Stamey v. U. S., D.C.Wash., 87 
F.2d 188. 

81. U.S.—Cowling V. Deep Vein Coal 
Co., C.A.Ind., 183 F.2d 652. 

32. U.S.—Cowling v. Deep Vein Coal 
Co., supra—Radio Shack Corp. v. 
Radio Shack, C.A.I11., 180 F.2d 200. 

Colman v. Pitzer, D.C.Pa., 160 F. 
Supp. 862—Bower v. Casanave, D. 
C.N.T., 44 F.Supp. 601. 

Fraud 

U.S.—Levy v. Equitable Life Assur. 
Soc. of the U. S., D.C.Pa., 18 P.R.D. 
164. 

TTuder former Equity Buies, Rule 
31, affirmative allegations of defense 
in an answer filed In an equity suit 
were required to be deemed denied. 
U.S.—BowermsLn v. Hamner, Idaho, 
39 S.Ct. 649, 250 U.S. 604, 63 L.Ed. 
1113. 

Holdings to other effect 

(1) Where no answer or denial of 
any sort was filed by plaintiffs to in¬ 
tervener’s first afiSlrmative defense, it 
would be assumed that plaintiffs in¬ 
tended to, and did, admit the matters 
set forth in such defense. 

U.S.—Seltenreich v. Town of Fair¬ 
banks, D.C.Alaska, 103 F.Supp. 319, 
affirmed, C.A., 211 F.2d 83, certio¬ 
rari denied 75 S.Ct. 206, 348 U.S. 
887, 99 L.Ed. 697. 

(2) Ordinarily, affirmative allega¬ 
tions in a pleading not traversed by 
adverse party are considered as ad¬ 
mitted. 

U.S.—Willson V. Graphol Products 
Co., 165 F.2d 446, 35 C.C.PA..Pat-j 
ents 857. 


33. U.S.—Columbia Pictures Corp. v. 
Rogers, D.C.W.Va., 81 F.Supp. 580. 

34. U.S.—U. S. Plywood Corp. v. 
Hudson Lumber Co., D.C.N.Y., IT 
F.R.D. 268. 

35. U.S.—Taylor v. Reading Co., D. 

C. Pa., 23 P.R.D. 186. 

36. U.S.—Gifford v. Wichita Palls & 
Southern Ry. Co., C.A.Tex, 224 F. 
2d 374, certiorari denied 76 S.Ct* 
163, 350 U.S. 896, 100 L.Ed. 787. 

Taylor v. Reading Co., D.C.Pa., 23 
P.R.D. 186. 

37. U.S.—Ross V. Philip Morris Co., 

D. C.Mo., 164 F.Supp. 683. 

38. U.S.—Gifford v. Wichita Falls A 
Southern Ry. Co., C.A.Tex., 224 P. 
2d 374, certiorari denied 76 S.Ct. 
163, 360 U.S. 896, 100 L.Ed. 787. 

Ross V. Philip Morris Co., D.C. 
Mo., 164 F.Supp. 683. 

Hot matter of flubstantlve compul¬ 
sion 

Denial of leave to amend petition 
under Illinois Wrongful Death Stat¬ 
ute in diversity action brought in 
Iowa federal district court was not 
a matter of substantive compulsion 
under applicable Illinois procedure 
act, and therefore matter would be 
controlled by Federal Rule. 

U.S.—^Petsel V. Chicago, B. & Q. R. 
Co., CJLIowa, 202 P.2d 817. 

39. U.S.—Brown v. Dunbar & Sulli¬ 
van Dredging Co., C.A.N.Y.. 189 P. 
2d 871. 

40. U.S.—^International Ladies* Gar^ 
ment Workers* Union v. Donnelly 
Garment Co., C.C.A.Mo., 121 P.2d 
661—^Downey v. Palmer, C.C.A.N.T., 
114 P.2d 116—Western Surety Co. 
V. U. S., C.C.A.Cal., 100 P.2d 88. 

Rivoli Trucking Corp. v. New 
York Shipping Ass’n, D.C.N.Y., 167 
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of settled law or prejudicial to the rights of the op¬ 
posing party.'^i They should be liberally allowed 
where the opposing party will not be prejudiced 
thereby.^ 2 

More specifically, Rule 15, which is the Rule relat¬ 
ing to the amendment of pleadings, should be con¬ 
strued liberally on the side of the allowance of 
amendments'^ to prevent the defeat of justice 
through a mere mistake as to parties or form of ac- 
tion,^^ particularly where the opposing party is put 
to no disadvantage.^5 power to amend plead¬ 

ings in the matter of form at any stage of the case 
is liberally construed to avoid technical delay in the 
determination of cases on their merits.^® 

The amendment of process or proof of service 
thereof is discussed supra § 232. 

Effect of failure to amend. The fact that a plead¬ 


ing is not amended when an amendment should have 
been made is but a formal defect,^7 which may be 
cured by the verdict or judgment, as stated infra 
§ 365. 

The necessity of amending, and the effect of the 
failure to amend, to conform the pleadings to the 
issues actually tried by the express or implied con¬ 
sent of the parties is discussed infra § 334. 

Force and effect of Rule. The Rule relating to 
amendment of pleadings has the force and effect of 
a statute and where a local rule or statute as to 
amendment is in direct conflict with the Federal 
Rule, the local rule or statute, to the extent of such 
conflict, will be deemed to have been superseded.-^^ 

Relation to other Rules. In accordance with gen¬ 
eral rules of construction, the Rule governing 
amendment of pleadings must be construed in con- 


F.Supp. 943—Tates v. Dann, D.C. 
Del., 167 F.Supp. 174—^Kerner v. 
Kackmill, D.C.Pa., Ill F.Supp. 150 
—^Knitting Mach. Corp. v. Hayward 
Hosiery Co., D.C Mass., 95 F.Supp. 
610—^Fairbanks, Morse & Co. v. 
Consolidated Fisheries Co., D.C. 
Del., 94 F.Supp, 311, reversed on 
other grounds, C.A, 190 F.2d 817— 
Fleetwood v. Milwaukee Mechanics 
Ins. Co., D.C.MO., 87 F.Supp. 353— 
Gallahar v. George A, Rheman Co., 
D.C.Ga., 60 F.Supp. 666—Carter 
Bros. V. Cannon, D.C.Tenn., 45 F. 
Supp. 679—^Mitchell v. Fidelity & 
Casualty Co. of New York, D.C. 
Tex., 43 F.Supp. 900, affirmed, C. 
CJL, Fidelity & Casualty Co. of 
New York v. Mitchell, 134 F.2d 637 
—^Richard Nathan Corporation v. 
Mitsubishi Shoji Kaisha, Limited, 
D.C.N.Y., 41 F.Supp. 299—Boyle v. 
Ward, D.C.Pa., 39 F Supp. 545— 
Overfleld v. Pennroad Corporation, 
D.C.Pa., 39 F.Supp. 482—Triangle 
Conduit & Cable Co. v. National 
Electric Products Corporation, D.C. 
Del., 38 F.Supp. 633, reversed on 
other grounds, C.C.A., 125 F.2d 
1008, certiorari denied National 
Electric Products Corporation v. 
Triangle Conduit & Cable Co., 62 
S.Ct. 1046, 316 U.S. 676, 86 L.Ed. 
1760—Cohen v. Globe Indemnity 
Co.. D.C,Pa., 37 F.Supp. 208—Gibbs 
V. Emerson Electric Mfg. Co., D.C. 
Mo., 31 F.Supp. 983—^Moreschi v. 
Mosteller, D.C.Pa., 28 F.Supp. 613— 
Downey v. Palmer, D.C.N.Y., 27 F. 
Supp. 993—^Holland v. Majestic 
Radio & Television Corporation, D. 
C.N.Y., 27 F.Supp. 990—^Mlchelson 
V. Shell Union Oil Corporation, D. 

C. Mass., 26 F.Supp. 694—^Duke 
Power Co. v. Greenwood County, 

D. C.S.C., 25 F.Supp. 963, affirmed, 
C.C.A., Greenwood County v. Duke 
Power Co., 107 P.2d 484, 131 A.L.R. 
870, certiorari denied 60 S.Ct. 608, 


309 U.S. 667, 84 L.Ed. 1014—Moore 
V. Illinois Cent. R. Co., D.C.Miss., 
24 F.Supp. 731, reversed on other 
grounds, C.C.A, Illinois Cent. R. 
Co. V. Moore, 112 P.2d 696, reversed 
on other grounds 61 S.Ct. 754, 312 
U.S. 630, 85 L.Bd. 1089—U. S. v. 
Barber, D.C.Md., 24 F.Supp. 229. 

Portsmouth Baseball Corp. v. 
Frick, D.C.N.Y., 21 F.R.D. 318— 
General Bronze Corp. v. Cupples 
Products Corp., D.C.Mo., 9 F.R.D. 
269—Bixby v. Chris Craft Corp., 
D.C.Mich., 7 P.R.D. 80—^Dairy En¬ 
gineering Corporation v. De-Raef 
Corporation, D.C.Mo., 2 F.R.D. 378 
—^Lader v. Dahlberg, D.C.N.Y., 2 
F.R.D. 49—^Michaud v. Rogers, D. 

C. N.Y., 1 P.R.D. 722. 

D.C.—Pyramid Nat. Van Lines v. 

Goetze, Mun.App., 66 A.2d 693. 
Amended pleadings: 

In civil actions generally see Plead¬ 
ing §§ 275-326. 

In equity suits generally see Equi¬ 
ty §§ 390-424. 

Bzlstlng pending action 

Federal Rules contemplate that 
amendments to pleadings be liberally 
allowed in interest of Justice, but 
there must be an existing pending 
action by, or on behalf of, person 
seeking amendment. 

U.S.—locono V. Anastasio, D.C.N.T., 
79 F.Supp. 378. 

Former practice compared 

Under Federal Rules considerably 
more liberality should be permitted 
with respect to amendments of com¬ 
plaint than was formerly the prac¬ 
tice. 

D.C.—^Rosen v. Rex Amusement Co., 

D. C., 14 F.R.D. 75. 

41. U.S.—Popovitch V. EAsperlik, D. 
C.Pa., 76 F.Supp. 233—Stafford v. 
Roadway Transit Co., D.C.Pa., 70 
F.Supp. 656, motion refused 73 F. 
Supp. 458, affirmed in part and re¬ 
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versed in part on other grounds, C. 
C.A., 166 P.2d 920. 

42. U.S.—Blair v. U. S., for Use and 
Benefit of Gregory-Hogan, C.C.A. 
Ark., 147 F.2d 840, modified on oth¬ 
er grounds, C.C.A., 150 P.2d 676. 

Complement to restriction of objec¬ 
tions 

Where opposing party will not be 
prejudiced, the liberal allowance of 
amendment of pleadings is a desir¬ 
able complement to restriction of ob¬ 
jections for substance and form. 
U.S.—Tahir Erk v. Glenn L. Martin 
Co., C.C.A.Md., 116 F.2d 865. 

In confirmance of prior practice 
Federal Rule relating to amend¬ 
ment of pleadings confirms practice 
in effect prior to its adoption in 
which liberality in amendment was 
encouraged, where no prejudice was 
suffered by the opposing side. 

U.S.—^McDowall v. Orr Felt & Blank¬ 
et Co., C.C.A.Ohio, 146 P.2d 136. 

43. U.S.—Taylor v. Reading Co., D.C. 
Pa., 23 P.R.D. 186. 

44. U.S.—Wagner v. New York, O. 
& W. Ry., D.C.Pa., 146 F.Supp. 926. 

45. U.S.—Green v. Walsh, D.C.Wls., 
21 F.R.D. 15. 

46. U.S.—U. S. V. Koike, C.C.A.Ha- 
waii, 164 P.2d 156, followed in U. 
S. V. Hirahara, 164 F.2d 167. 

Commonwealth Trust Co. of 
Pittsburgh v. U. S., D.C.Pa., 96 F. 
Supp. 712—Conry v. Baltimore & 
O. R. Co., D.C.Pa., 95 F.Supp. 846, 
reversed on other grounds, C.Al., 
195 F.2d 120. 

47. U S.—^Kincade v. Jeffery-De Witt 
Insulator Corp., C.A Miss., 242 F. 
2d 328. 

48. U.S.—Smith v. Piper Aircraft 
Corp., D.C.Pa., 18 P.R.D. 169. 

49. U.S.—White v. Kennedy, D.C. 
Alaska, 119 F.Supp. 625, opinion 
supplemented 120 F.Supp. 783. 
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nection with the other Rules of Federal Procedure, 
and if any conflict or ambiguity results from the 
comparison of this Rule and some other Rule such 
conflict or ambiguity must be resolved in favor of 
the more specific Rule.51 For example, Rule 21, re¬ 
lating to changes in the parties to the action, con¬ 
trols Rule 15, relating to amendments, as discussed 
infra § 324. 

In suits based on administrative proceedings, the 
Rule relating to the amendment to pleadings must 
be applied with due regard to the necessities of ad¬ 
ministrative procedure.52 

'^Amended pleading” defined; "'supplemental 
pleading” distinguished. An amended pleading is 
one which clarifies or amplifies a cause of action 
which can be identified with certainty as the same 
cause of action originally pleaded or attempted to 
be pleaded.^2 Amendments of pleadings, provided 
for by Rule IS (a-c), are distinguished from sup¬ 
plemental pleadings provided for by Rule 15 (d), in 
that an amended pleading is designed to include 
matters occurring before the filing of the bill but 
either overlooked or not known at the time, while 
a supplemental pleading is designed to cover matters 
subsequently occurring but pertaining to the original 


cause.^'^ The amended pleading is a substitute for 
the original pleading, and relates to the same facts 
that existed when the suit was commenced.^® 
Another distinction is that an amended pleading 
supersedes the pleading which it amends, while a 
supplemental pleading stands with the original and 
adds to it some fact or facts happening after the 
filing of the pleadmg.56 

Supplemental pleadings are discussed generally 
infra §§ 350-356. 

b. Former Practice 

Amendments to pleadings were liberally allowed under 
the former practice. 

Even prior to adoption of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., the subject of amend¬ 
ments was governed by federal and not by state 
law57 although it was sometimes considered that 
the practice with respect to amendments should con¬ 
form to the state practice,except where such con¬ 
formity would contravene the federal statutes^® 
or impede the administration of justice.^® 

The federal statutes authorizing amendments to 
pleadings were liberally construed,®^ and amend- 


60. U.S.—Paciflc Gas & Elec. Co. v. 
Fibreboard Products, Inc., D.C.Cal., 
116 F Supp. 377. 

Companla Maritima Transoceani- 
ca, S. A. V, Ocean Freighting & 
Brokerage Corp., D.C.N.T., 10 F.R. 
D. 129. 

61. U.S.—^Pacific Gas & Elec. Co. v. 
Fibreboard Products, Inc., D.C Cal., 
116 F.Supp. 377. 

Compania Maritima Transoceanl- 
ca, S. A. V. Ocean Freighting & 
Brokerage Corp., D.C.N.T., 10 F.R. 
D. 129. 

52. Suit to recover taxes allegedly 
erroneously assessed 

U.S.—^Westchester Fire Ins. Co. v. U. 
S., D.C.N.Y., 138 F.Supp. 788. 

53. “It is a perfection of an original 
pleading rather than the establish¬ 
ment of a new cause of action.” 

U.S.—Superior Mfg. Corp. v. Hessler 
Mfg. Co., C.A.C 0 I 0 ., 267 F.2d 302, 
304. 

64. U.S.—Conry v. Baltimore & O. 
R. Co.. D.C.Pa.. 95 F.Supp. 846. re¬ 
versed on other grounds, C.A., 195 
F.2d 120—Federal Tel. & Radio 
Corp. V. Associated Tel. & Tel. Co., 
D.C.Del., 88 F.Supp. 375—Berssen- 
brugge V. Luce Mfg. Co., D.C.Mo., 
30 F.Supp. 101. 

Magee v. McNany, D.C.Pa., 10 F. 
R.D. 6—Town of Texhoma ex rel. 
Versluls v. Neild, D.C.Okl., 9 F.R.D. 
739. 


Pleading held amendment, not sup¬ 
plemental pleading 
Although affidavits admitted on re- 
argument in endeavor to satisfy re¬ 
quirement of justiciable controversy 
in declaratory judgment action re¬ 
ferred to events subsequent to filing 
of the complaint, where amendment 
itself did not, the amendment was 
not a supplemental pleading and 
should have been allowed in order 
to cure defect. 

U.S.—Technical Tape Corp. v. Min¬ 
nesota Min. & Mfg. Co., C.A.N.T., 
200 F.2d 876. 

55. U.S—Sink v. Mutual Life Ins. 
Co. of New York, D.C.Ind, 56 F. 
Supp 306. 

56. U.S.—U. S. V. L. D. Caulk Co., 
D.C.Del, 114 F.Supp. 939. 

Effect of amendment see infra § 346. 

57. U.S.—Mexican Cent R. Co. v. 
Duthie, Tex., 23 S.Ct 610, 189 U.S. 
76, 47 L.Ed. 715—Southern Pac. Co. 
V. Denton, Tex, 13 S.Ct. 44, 146 U. 
S. 202, 36 LEd. 942—Phelps v. 
Oaks, Mo., 6 S.Ct. 714, 117 U.S. 
236, 29 LEd. 888. 

Howe V. Haterius, C.C.A.Mo., 66 
P.2d 835—^Delaware & Hudson Co 
V. Jennings, C.C.APa., 64 P.2d 531 
—^McDowell V. Kiehel, C.C.A.Pa., 
6 P.2d 337—^American Finance & 
Commerce Co. v. Wilcox, C.C.A.La., 
297 F. 174—^Underwood Contracting 
Corporation v. Davies, C.C.A.La., 
287 F. 776—South Atlantic Pack¬ 
ing & Provision Co. v. York Mfg. 
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Co, C.C.A.Ga., 276 F. 609—Amerl- 
can Mills Co. v. Hoffman, C.C.A. 
N.Y., 275 F. 285—McDonald v. Ne¬ 
braska, Neb., 101 F. 171, 41 C.CAl. 
278. 

Dellaporta v. U. S., D.C.Mass., 
27 FSupp. 839. 

25 C.J. p 816 notes 91, 92. 

Effect of amendments 
Federal court did not follow state 
law or practice with respect to ef¬ 
fect of amendment substituting new 
defendant on limitations. 

U S.—Third Nat. Bank & Trust Co. of 
Springfield, Mass, v. White, D.C. 
Mass., 58 F.2d 411. 

58. U.S.—^Willing v. Provident Trust 
Co., D.C.Pa., 21 FSupp, 237. 

Mims V. Reid, C.C.A.Va., 275 F. 
177. 

25 C.J. p 816 note 93. 

59. U.S.—Booth V. Denike, C.C.Tex., 
65 F. 43. 

25 C.J. p 816 note 94. 

60. U.S.—^North Chicago St. R. Co, 
V. Burnham, Ill., 102 P. 669, 42 C. 
C.A. 584. 

26 C J. p 816 note 96. 

61. U.S.—McAllister v. Sloan, C.C.A. 
Ark., 81 P.2d 707. 

Clifton Mfg. Co. V. U. S., D.C.S. 
C., 3 F.Supp. 508, affirmed, C.C.A., 
70 P.2d 102, reversed on other 
grounds 56 S.Ct. 133, 293 U.S. 186, 
79 L.Bd. 276. 

Abolition, of forms of action. 
Provisions of former Judicial Code 
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ments could be made at any time while the court 
had jurisdiction, even after judgment.®^ 

The allowance of such amendments, under the 
statutes and under various Equity Rules adopted 
pursuant to statute, rested within the sound discre¬ 
tion of the trial court,and they were freely al¬ 
lowed where they were in furtherance of justice.^^ 

Where an amended pleading failed to comply with 
the rules or orders of the court allowing it, it was 
subject to dismissals^ or the objectionable matter 
could be stricken.ss 


Amendments in attachment and garnishment pro¬ 
ceedings are discussed supra § 236. 

§ 323. Amendments as to Jurisdictional 
Averments 

Where the court In fact has Jurisdiction, amend¬ 
ments of the pleadings to correct Inaccurate or Inade¬ 
quate jurisdictional averments and to show that there 
is jurisdiction are liberally granted, and a pleading may 
be amended to conform to the jurisdictional facts at any 
stage of the cause. 

Under the Federal Rules of Civil Procedure, Rule 
IS (a), providing for the amendment of pleadings, 


allowlngr amendment In action at law 
OP suit In equity where action was 
brought in wrong forum, and allow¬ 
ing equitable defenses to be inter¬ 
posed in actions at law by answer, 
plea, or replication without necessity 
of filing bill on equity side of court 
did not create one form of civil action 
but manifest purpose of congress was 
to permit change from suit at law to 
one in equity and reverse, with as 
little delay and as little insistence on 
form as possible. 

U.S.—Wenzel & Henoch Const. Co. v. 
Metropolitan Water Dlst. of South¬ 
ern California, D.C.Cal., 18 F.Supp. 
616. 

e2. U.S.—McAllister v. Sloan, C.C.A. 
Ark., 81 F.2d 707. 

D.C.—^Acker v. H. Herfurth, Jr., Inc., 
110 F.2d 241, 71 App-D.C. 241. 
After oloslzLg of evidence 

It was discretionary with the fed¬ 
eral district court to add new par¬ 
ties plaintiff after the evidence had 
closed. 

U.S.—Curtis V. North American In¬ 
dian, Inc., C.aA.Wash., 277 F. 909. 
After term 

An interlocutory order striking 
declaration and the counts thereof 
did not become a ‘‘final order” by 
mere lapse of time, on expiration of 
term, so as to become “res Judicata” 
or the “law of the case,” and pre¬ 
clude amendment thereafter. 

3D.C.—^Acker v. H. Herfurth, Jr., Inc., 
110 F.2d 241, 71 APP.D.C. 241. 

63. U.S.—-McAllister v. Sloan, C.CjV. 
Ark., 81 F.2d 707—O’Quinn v. U. S., 

C. C.A.La., 70 F.2d 699—Howe v. 
Haterius, C.CA..M 0 ., 66 F.2d 835— 
Dulion V. S. A. Lynch Enterprise 
Finance Corporation, C.C.A Ga., 63 
P.2d 668, 82 A.L.R. 509, certiorari 
denied 62 S.Ct. 312, 286 U.S. 540, 76 
L.Bd. 933—^America Land Co. v. 
City of Keene, C.C.A.N.H., 41 F.2d 
484—^Johnston v. Ouachita Nat. 
Bank of Monroe, La., C.C.A.Ark., 40 
F.2d 604—^Kennedy Lumber Co. v. 
Rickbom, C.C.A.S.C., 40 F.2d 228— 
Mims V. Reid, C.C.A.Va., 275 F. 
177. 

Jacobs V. Pennsylvania R. Co., 

D. C.Del., 31 F.Supp. 696—Barnes v. 


Boyd, D.C.W.Va., 8 F.Supp. 684, af¬ 
firmed, C.C.A., 73 F.2d 910, certio¬ 
rari denied 55 S.Ct. 650, 294 U.S. 
723, 79 L.Ed. 1254, rehearing denied 
65 S.Ct. 647, 295 U.S. 768, 79 L.Ed. 
1708. 

International Ry. Co. v. Prender- 
gast, D.C-N.Y., 29 F.2d 296—Flow¬ 
ers V. Magor Car Corporation, U.C. 
N.J., 26 F.2d 98—Clark v. Andrew, 
D.C.Fla., 4 F.2d 124. 

21 C.J. p 618 note 32 [a]. 

Abuse of discretioxL shown 
U.S.—^^tna Casualty & Surety Co. v. 
Howell, C.aA.Ga., 108 F.2d 148— 
Taylor v. Spurway, C.C.A.Fla., 72 
F.2d 97. 

Abuse of discretion not shown 
U.S.—McAllister v. Sloan, C.C.A.Ark., 
81 F.2d 707—Johnston v. Ouachita 
Nat. Bank of Monroe, La., C.C.A. 
Ark., 40 F.2d 604—^Flowers v, Ma¬ 
gor Car Corporation, B.C.N.J., 26 
F.2d 98. 

64. U.S.—^Furlow v. Corinth State 
Bank, C.CwA.Miss., 84 F.2d 473— 
McAllister v, Sloan, C.C.A.Ark., 81 

F. 2d 707—Smith v. Jackson State 
Bank, C.C.A.Wyo., 63 F 2d 934— 
Idawa Gold Mining Co. v. Cahill, 

G. C.A.Utah, 52 F.2d 70—Gamble v. 
Brown, C.CA.W.Va., 29 F.2d 366, 
certiorari denied Brown v. Gamble, 
49 S.Ct. 253, 279 U.S. 839, 73 L.Bd. 
986—Interstate Refineries v. Bar¬ 
ry. C.C.A,Mo., 7 P.2d 648—Mims v. 
Reid. C.C.A.Va.. 276 P. 177. 

Jacobs V. Pennsylvania R. Co., 
D.C.Del., 31 F.Supp. 695—^In re 
Boynton, D.C.Wash., 24 F.Supp. 267 
—U. S. v. Barber. D.C.Md., 24 P. 
Supp. 229—^Donnelly Garment Co. 
V. International Ladies’ Garment 
Workers’ Union, D.C.Mo., 23 P. 
Supp. 998, reversed on other 
grounds, C.C.A., 99 P.2d 309, certio¬ 
rari denied International Ladies’ 
Garment Workers’ Union v. Don¬ 
nelly Garment Co.. 69 S.Ct. 364, 305 
U.S. 662, 83 L.Ed. 430—New York 
Life Ins. Co. v. Busey, D.C.La., 17 
F.Supp. 906—^Bamwell Bros. v. 
South Carolina State Highway De¬ 
partment, D.C.S.C., 17 F.Supp. 803, 
reversed on other grounds South 
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Carolina State Highway Depart¬ 
ment V. Barnwell Bros., 58 S.Ct. 
610, 302 U.S. 177, 626, 82 L.Ed. 734 
—Barnes v. Boyd, D C.W.Va., 8 P. 
Supp. 684, afllrmed, C.C.A., 73 P.2d 
910, certiorari denied 65 S.Ct. 560, 
294 U.S. 723, 79 L.Ed. 1264, rehear¬ 
ing denied 65 S.Ct. 647, 295 U.S. 
768. 79 L.Ed. 1708—U. S. v. De 
Neen, D.C.Mont., 4 F.Supp. 387. 

John T. Stanley Co. v. Lagomar- 
sino, D.C.N.Y., 63 P.2d 112—Davis 
V. Motive Parts Corporation, D.C. 
N.Y., 16 P.2d 148. 

21 C.J. p 618 note 32 [a]. 

Amendments to conform pleadings 
to proof were allowable when neces¬ 
sary. 

U.S—^McAllister v. Sloan, C.C.A.Ark., 
81 P.2d 707. 

Amendment conferring Jurisdiction 
was not permissible, however, since 
that in itself would have been an 
exercise of Jurisdiction. 

U.S.—^Willing V. Provident Trust Co., 
D.C.Pa., 21 F.Supp. 237. 

Practice in amending bill of com¬ 
plaint 

(1) Proper practice In amending 
bill of complaint was to have amend¬ 
ment allowed, and not to serve new 
bill of complaint repeating all allega¬ 
tions of original bill plus amend¬ 
ment. 

U.S.—^Midwest Mfg. Co. v. Staynew 
Filter Corporation, D.C.N.Y., 11 P. 
Supp. 706. 

(2) However, the filing of an en¬ 
tirely new bill was held not improp¬ 
er where there was no motion to 
strike the bill for that cause. 

U.S.—^Leitch v. City of Chicago, C.C. 
A.I11., 41 P.2d 728, certiorari denied 
51 S.Ct. 106, 282 U.S. 891, 76 L.Ed. 
786. 

65. U.S.—^Anastasopoulos v. Steger 
& Sons Piano Mfg. Co., C.C.A.I11., 
16 P.2d 32, certiorari denied 47 S. 
Ct. 672, 273 U.S. 769, 71 L.Ed. 882. 

66. U.S.—^McQuillen v. National 
Cash Register Co., C.CJ^.Md., 112 
P.2d 877, certiorari denied 61 S.Ct. 
140, 311 U.S. 695, 86 L.Ed. 450, re¬ 
hearing denied 61 S.Ct. 316, 311 U. 
S. 729, 85 L.Ed, 474, 



85A C.J.S, 


FEDERAL CIVIL PROCEDURE § 323 


where the court in fact has jurisdiction of a cause, 
amendments of the pleadings to correct inaccurate 
or inadequate jurisdictional averments and to show 
that there is jurisdiction are liberally granted,®*^ 
especially where plaintiff prosecutes his cause of ac¬ 
tion in propria persona.®^ Moreover, except where 
plaintiff has been given an opportunity to amend 
or submit proof which is not availed of,6S it is the 
rule, particularly under the section of the Federal 
Judicial Code, 28 U.S.C.A. § 1653, expressly pro¬ 
viding that defective allegations of jurisdiction may 
be amended, on terms, in the trial or appellate 
courts,*^0 that a pleading may be amended to conform 
to the actual jurisdictional facts'll shown in the 
record,'^2 at any stage of the cause,73 on proper 
terms.'^^ 

If a pleading which has been amended is still in- 


sufEcient a further amendment is allowable.^* 
Furthermore, where the jurisdictional facts are stat¬ 
ed in such a manner that the court can ascertain 
its jurisdiction without great effort, the court will 
not require plaintiff to amend because of his failure, 
strictly speaking, to set forth in the complaint a 
short and complete statement of the grounds on 
which the court’s jurisdiction depended, as required, 
by the Rules.*^® 

Essential jurisdictional averments in the original 
complaint must be included in any amendments 
thereto which plaintiff is granted leave to serve.*^^ 

Particular jurisdictional averments. Applying the 
above Rules permitting amendments as to jurisdic¬ 
tional matters, the absence or insufficiency of juris¬ 
dictional averments as to the citizenship,'^^ resi- 


67. U.S.—^Kerrig-an’s Estate v. Jo¬ 
seph E. Seagram & Sons, C.A.Pa., 
199 P.2d 694—^Victory v. Manning, 
C.CA..N.J., 128 P.2d 415. 

Weiss V. U. S., D.aN.J., 168 P. 
Supp. 300—Jeffers v. U. S., D.C. 
Wis., 133 F.Supp. 426. 

Gustafson v. Fred Wolferman, 
Inc., D.C.MO., 6 P.R-D. 603. 

I>.C.—<3hristensson v. Hogdal, 199 P. 
2d 402, 91 U.S.APP.D.C. 251. 

More than, technical defect 

Court rules permit an amendment 
to cure a jurisdictional defect, even 
though the defect la more than mere¬ 
ly technical. 

U.S.—^National Maritime Union of 
America v. Curran, D.C.N.Y., 87 
F.Supp. 423. 

Be-examinatlon after amendment 
Where federal jurisdiction of ac¬ 
tion is based on diversity of citizen¬ 
ship and amendment or supplemental 
bill is filed which changes nature of 
right asserted and alters substance 
of action, federal jurisdiction should 
be re-examined in light of citizenship 
of all indispensable parties including 
those Introduced on allowance of new 
pleading. 

U.S.—Grady v. Irvine, C.A.Va., 264 
P.2d 224, certiorari denied 79 S.Ct. { 
30, 358 U.S. 819, 3 L..Ed.2d 60. 

68. U.S.—^Holmes v. Henderson, D.C. 
Nev., 146 F.Supp. 832, affirmed, C. 
A., 249 F.2d 529. 

69. Bight to amend exhausted 

A plaintiff should not be denied 
right to amend when jurisdiction is 
Questioned either by court or by par¬ 
ty to action, but when court calls 
plaintiffs attention to defective al¬ 
legation as to citizenship and affords 
opportunity to amend, which is not 
availed of, and further Invites plain¬ 
tiff to submit evidence showing juris¬ 
diction at a separate hearing for that 
purpose, but no proof Is submitted. 


plaintiffs right to amend and submit 
proof has been exhausted. 

U.S.—^Harris v. American Legion, D. 
C.Ind., 162 F.Supp. 700. 

70- U.S.—^B^aufman v. W. U. Tel. Co., 
CA.Tex., 224 F.2d 723, certiorari 
denied 76 S.Ct. 321. 860 U.S. 947, 100 
L.Ed. 825. 

Hollinquest v. Blansas City 
Southern Hy. Co., D.C.Lia., 88 F. 
Supp. 906. 

Crockard v. Publishers, Saturday 
Evening Post Magazine of Phila¬ 
delphia, Pa., D.C.Pa., 19 P.R.D. 611 
—Excello Corp. v. Connor, D.C.N.J., 
10 P.R.D. 288. 

71- U.S.—^Keene Lumber Co. v. Lev- 
enthal, C,C.A.Mass., 166 F.2d 816— 
Ward Baking Co. v. Holtzofif, C.C.A. 
N.Y., 164 F.2d 84. 

72. U.S.—Smith v. McCullough, Okl., 
46 S.Ct. 338, 270 U.S. 466, 70 L.Ed. 
682—^Realty Holding Co. v. Donald¬ 
son, Mich., 45 S.Ct 621, 268 U.S. 
398, 69 L.Ed. 1014—Norton v. Lar- 
ney, Okl., 45 S.Ct 145, 266 U.S. 
611, 69 L.Bd, 413—Spiingstead v. 
Grawfordsville State Bank, Fla., 34 
S.Ct 195, 231 U.S. 641, 68 L.Ed. 
364. 

In re Plymouth Cordage Co., Okl., 
135 F. 1000, 68 C.C.A. 434. 

Hilliard v. Brevoort, C.C.Mich., 
12 F.Cas.No.6,606, 4 McLean 24. 

73. U.S.—^Norton v. Lamey, Okl., 46 
S.Ct 146, 266 U.S, 611, 69 L.Ed. 
413. 

Molnar v. National Broadcasting 
Co., C.A.Cal., 231 F.2d 684—^Kauf¬ 
man V. W. U. Tel. Co., C.A.Tex., 
224 F.2d 728, certiorari denied 76 
S.Ct 321, 360 U.S. 947, 100 L.Ed. 
825—^Keene Lumber Co. v. Leven- 
thal, aCJLMass., 166 F.2d 816— 
Cunard S. S. Co. v. Sullivan, C.C.A. 
N.Y., 6 F.2d 883. 

26 C.J. p 779 note 9. 

After oommencement of trial 
U.S.—^Imperial Refining Co. v. Wy¬ 
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man, C.C.Ohio, 38 F. 674, 3 L.R.A. 
503. 

After verdict 

U.S.—Mexican Cent. R. Co. v. Duthle, 
Tex., 23 S.Ct 610, 189 U.S. 76. 47 
L.Ed. 715—^Mexican Cent. R. Co. v. 
Pinkney, Tex., 13 S.Ct. 859, 149 
U.S. 194, 37 L.Bd. 699—Tremaine v. 
Hitchcock & Co., N.Y., 23 Wall. 618, 
23 L.Ed. 97. 

Haveron v, Bantlvoglio, D.C.Pa., 
13 F.2d 644—Williams v. Great 
Southern Lumber Co., D.C.La., 13 
P.2d 246, reversed on other 
grounds, C.C.A., Great Southern 
Lumber Co. v. Williams, 17 P.2d 
468, affirmed Williams v. Great 
Southern Lumber Co., 48 S.Ct. 417, 
277 U.S. 19, 72 L.Bd. 761. 

26 C.J. p 779 note 9 [c]. 

After motion in arrest of, or to set 
aside, judgment 

U.S.—^Maddox v. Thom, Tex., 60 F. 
217, 8 C.C.A. 674. 

Menashe v. Sutton, D.C.N.Y., 90 
F.Supp. 631. 

74. U.S.—^Keene Lumber Co. v. Lev- 
enthal, C.C.A.Mass., 165 F.2d 815. 

Houston V. Filer & Stowell Co., 
Ill., 104 F. 163, 48 C.C.A. 467. 

26 C.J. p 780 note 10. 

7B. U.S.—^Laskey v. Newtown Min¬ 
ing Co., C.C.Cal., 66 F. 628. 

78. U.S.—Arndt v. Bank of America, 
D.C.Cal., 48 F.Supp. 961. 

77. U.S.—^Bernstein v. N. V. Neder- 
landsche-Amerikaansche Stoom- 
vaartmaatschapplj, D.C.N.T., 76 F. 
Supp. 335, rehearing denied 79 F. 
Supp. 38, affirmed in i>art and mod¬ 
ified in part on other grounds, C. 
A., 173 F.2d 71, mandate amended 
on other grounds 210 F.2d 376. 

78. U.S.—^Realty Holding Co. v. Don¬ 
aldson, Mich., 46 S.Ct. 521, 268 U.S. 
398, 69 L.Ed. 1014—^Mexican Cent. 
R. Co. V. Duthie, Tex., 23 S.Ct. 610, 
189 U.S. 76, 47 LJBid. 715—Mexican 
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dence,'^9 or alienage^^^ of the parties, or in respect 
of a federal question involved, or as to the amount 
in dispute,82 may be cured by amendment in the 
court where the suit is instituted. A claim against 
the United States prosecuted in a federal district 
court for a sum in excess of the amount within the 
jurisdiction of that court may be amended to re¬ 
duce the amount and thereby obviate the original 
jurisdictional defect.82 

Addingj striking, or substituting parties. Plain¬ 


tiff may amend by striking or transposing parties 
whose presence on the record as the suit was 
brought would oust the jurisdiction of the court, 
as in the case of parties who are not indispensable 
and whose joinder creates a lack of diversity of 
citizenship,84 but to cure the lack of jurisdiction the 
amendment must strike the parties with respect 
to all matters because of which they deprive the 
court of jurisdiction.85 It has even been held that 
the court may permit a pleading to be amended, so 


Cent. R. Co. v. Pinkney, Tex., 13 S. 
Ct. 859, 149 U.S. 194, 37 L.Bd. 699 
—Halsted v. Buster, W.Va., 7 S.Ct. 
276, 119 U.S. 341, 30 L.Ed. 462— 
Continental Life Ins. Co. v. Rhoads, 
Pa., 7 S.Ct. 193, 119 U.S. 237, 30 

L.Ed. 380—^Robertson v. Cease, 
Tex., 97 U.S. 646, 24 L.Bd. 1067— 
Tremaine v. Hitchcock & Co., N Y., 
23 Wall. 518, 23 L.Ed. 97—Mor¬ 
gan's Ex'rs V. Gay, La., 19 Wall. 
81, 22 L.Ed. 100. 

Mantin v. Broadcast Music, Inc., 
C.A.Cal.. 248 F.2d 630—Stern v. 
Beer, C.A.Mich., 200 F.2d 794— 
Keene Lumber Co. v. Leventhal, 

C. CA.Mass., 165 P.2d 815—Takashi 
Kataoka v. May Department Stores 
Co., CCA.Cal., 115 F.2d 521, certio¬ 
rari denied May Department Stores 
Co. V. Takashi Kataoka, 61 S.Ct. 
739, 312 US. 700, 85 L.Ed. 1134— 
Rabe v. Danaher, CC.AConn., 66 
P.2d 768—Cunard S. S. Co, v. Sulli¬ 
van, C.C.A.N,T., 6 P.2d 383. 

Williams v. McDaniel, D.C.Nev., 
119 F.Supp. 247—Swensen v. Mc¬ 
Daniel, D.C Nev., 119 F.Supp. 152 — 
Anlcola v. J. C. Penny Co., D.C.Pa., 
98 F.Supp. 911—^Zellem v. Herring, 

D. C.Pa., 97 F.Supp. 103—Menashe 
V. Sutton, D.C.N.Y., 90 F.Supp. 531 
-—^Darby v. Philadelphia Transp. 
Co., D.C.Pa., 73 F.Supp. 622—^West¬ 
ern Mut. Fire Ins. Co. v. Lamson 
Bros. & Co, D.C.Iowa, 42 F.Supp. 
1007—Beneficial Industrial Loan 
Corporation v. Kline, D.C.Iowa, 41 
F.Supp. 864—Fowler v. Baker, D.C. 
Pa., 32 F.Supp. 783—Gaunt v. 
Lloyds America of San Antonio, D. 
C.Tex., 11 F.Supp. 787. 

Craig V. Gage, D C.Tex., 25 F.2d 
326—Haver on v. Bantivoglio, D C. 
Pa., 13 P.2d 644—Williams v. Great 
Southern Lumber Co., D C.La., 13 
F.2d 246, reversed on other grounds 
Great Southern Lumber Co. v. Wil¬ 
liams, C.C.A., 17 F.2d 468, affirmed 
Williams v. Great Southern Lum¬ 
ber Co., 48 S.Ct. 417, 277 U.S. 19, 
72 L.Ed. 761. 

Reminglon’s Dairy v. Rutland 
Ry. Corp., D.C.Vt., 16 P.R.D. 488— 
Decorative Cabinet Corp. v. Stor- 
Aid of Ohio, D.C.N.Y., 10 F.R.D. 
266. 

Maddux v. Usher, C.CMass., 16 
P.Cas.No.8,936, 2 Hask. 261. 

26 C.J. p 779 note 3. 


79. U.S—Pacific Mut. L. Ins. Co. of 
California v. Tompkins, W.Va., 101 
F. 639, 41 C.C.A. 488, certiorari de¬ 
nied 21 S.Ct. 916, 179 U.S. 683, 45 L. 
Ed. 386. 

25 C.J. p 779 note 4. 

80- U.S.—^Rondot v. Rogers Tp., 
Mich., 79 F. 676, 25 C.C.A. 145, cer¬ 
tiorari denied 18 S Ct. 946, 168 U. 
S. 709, 42 L.Ed. 1211. 

26 C.J. p 779 note 6. 

81- U.S.—Interborough Rapid Trans¬ 
it Co. V. Gilchrist, D.C.N.Y., 26 F 
2d 164, reversed on other grounds, 
C.C.A, 32 P.2d 1015. 

Brady v. Trans World Airlines, 
Inc., D.C.Del., 167 F.Supp. 469. 

26 C.J. p 779 note 6. 

82. U.S.—^Alderman v Elgin, J. & B. 
Ry. Co., C.C.A.I11., 125 P.2d 971— 
Atwood V. National Bank of Lima, 

C. C.AOhio, 115 F.2d 861—Thomp¬ 
son v. Automatic Fire Protection 
Co., C.C A.N.Y., 151 F. 945—Whalen 
V. Gordon, Iowa, 95 F. 305, 37 C.C. 
A. 70. 

Johnston v. Trippe, C.C Ga., 33 
F. 630—Davis v. Kansas City, S. & 

M. Co., C.C.Tenn, 32 F. 863. 

Benner v. Interstate Dress Car¬ 
riers, D.C.Pa., 129 F.Supp. 768— 
Anicola v. J. C. Penny Co, D.C.Pa., 
98 F.Supp. 911—^Moreschi v. Mos- 
teller, D.C.Pa., 28 F.Supp. 613— 
Battle Creek Food Co. v. American 
Pharmaceutical Co, D.C.N.J., 5 F. 
Supp. 959. 

Anderson Co. v. Welworth Auto¬ 
motive Corporation, D.C.N.T., 46 F. 
2d 696—^Mutual Life Ins. Co. v. 
Thompson, D.C.Va., 27 F.2d 753. 
Messelt v. Security Storage Co., 

D. C.Del, 11 F.R.D. 342. 

25 C.J, p 779 note 7. 

Amount exclusive of interest and 
costs 

Failure of amended bill to state 
that the alleged amount in contro¬ 
versy is exclusive of interest and 
costs is insigniffcant and can be easi¬ 
ly corrected. 

U.S.—^American Fomon Co. v. United 
Dyewood Corporation, D.C.N.Y., 1 
F.R.D. 171. 

Amendment of counterclaim 
U.S.—Roberts Min. & Mill. Co. v. 
Schrader, C.C.A.Nev., 96 F.2d 622. 
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83. U.S.—^Hammond - Knowlton v. 
Hartford-Connecticut Trust Co. of 
Hartford, Conn., D.C.Conn., 26 F. 
Supp. 292. 

84. U.S.—Levering & Garrigues Co. 
V. Morrin, C.C.A.N.Y., 61 P.2d 116, 
affirmed 63 S.Ct. 649, 289 U.S. 103, 
77 LEd. 1062. 

Galveston County Drainage Dist. 
No. 3 V. Foster, C.C.A.Tex., 284 F. 
932. 

States V. John F. Daly, Inc., D.C. 
Pa., 96 F.Supp. 479. 

Gardiner v. Automatic Arms Co., 
D.C.N.Y., 275 F. 697. 

Brown v. Ingraham, D.C.Pa., 11 
PR.D. 622. 

26 C.J. p 780 note 12—21 C.J. p 351 
note 46. 

Unknown defendants 
In action by California plaintiff 
against corporate defendant with 
domicile in Delaware and other un¬ 
known defendants allegedly residents 
of Delaware for injuries received by 
plaintiff when she fell on stairway in 
corporation’s building, where district 
court dismissed the complaint with¬ 
out prejudice for lack of jurisdiction, 
on appeal, order would be modified to 
permit filing of an amended com¬ 
plaint against corporation alone, as 
defendant, if other defendants joined 
but not identified could be dispensed 
with. 

U.S.—^Molnar v. National Broadcast¬ 
ing Co., C.A.Cal., 231 P.2d 684. 

85. U.S.—^American Fomon Co. v. 
United Dyewood Corporation, D.C. 

N.y., 1 P.R.D. 171. 

Disclaimer neutralized by prayer for 
relief 

Two plaintiffs’ mere disclaimer of 
causes of action against defendants 
residing in same state as such plain¬ 
tiffs with respect to some charges in 
three plaintiffs’ amended bill does 
not cure original defect of lack of 
jurisdiction on ground of diversity 
of parties’ citizenship, where amend¬ 
ed bill alleges violation of disclaim¬ 
ing plaintiffs’ rights by such defend¬ 
ants and prays decrees for all plain¬ 
tiffs against all defendants. 

U.S.—^American Fomon Co. v. United 
Dyewood Corporation, supra. 
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as to give the court jurisdiction which it lacked until 
then, by the addition or substitution of parties to the 

cause.86 

Original jurisdiction lacking. Where jurisdiction 
is actually lacking,87 or the record fails to show 
the requisite jurisdictional facts,88 or the complaint 
shows on its face that the court is without jurisdic- 
tion,88 the complaint cannot be amended to supply 
the lack of jurisdiction. However, where a com¬ 
plaint asks for two types of relief, over one of 
which the court lacks jurisdiction, plaintiff may 
amend his complaint to state only that cause of 
action over which the court has jurisdiction.^® 

Defendant who is sued in the wrong district can¬ 
not over his objection be held to answer in such 
district by reason of any subsequent amendment or 
shift of position by plaintiff,*81 but, where the rea¬ 
son for the lack of jurisdiction is based on the fact 
that the original petition prays for a personal judg¬ 
ment in a district in which neither plaintiff nor de¬ 
fendant resides, an amended petition which prays 


for an enforcement of a lien on property within 
the district confers jurisdiction on the court.82 

Sufficiency of amendment to cure defect. An 
amendment with respect to jurisdictional matters 
will not be allowed where the amendment will not 
correct the jurisdictional defect.®8 Thus, where 
defendant moves to dismiss for lack of jurisdiction 
and plaintiff applies for leave to amend in matters 
relating solely to jurisdiction, the court will consider 
the question as though the amendment had been al¬ 
lowed, but if it then appears that there would be no 
jurisdiction, irrespective of the proposed amend¬ 
ment, the court will not allow the amendment.®^ 
Where the court lacks jurisdiction of the original 
bill it also lacks jurisdiction of an amendment to the 
bill which does not cure the jurisdictional defect.®® 

An amendment designed to raise a federal ques¬ 
tion irrespective of the citizenship of the parties 
will not be allowed where it appears that it will not 
accomplish the result intended.®® 


86. U.S.—^Hacker v. Guaranty Trust 
Co. of New York. C.C.A.N.T., 117 
F.2d 95, certiorari denied 61 S.Ct. 
836, 313 U.S. 559, 86 L.Ed. 1520. 

Parties to civil actions in federal dis¬ 
trict court generally see supra §§ 
42-186. 

Original plaintiffs dropped 

District court had power in injunc¬ 
tion suit to permit plaintiffs to 
amend their complaint to add five 
new plaintiffs and thereafter to drop 
the original eleven plaintiffs, in or¬ 
der to satisfy diversity of citizenship 
requirements in order to give court 
jurisdiction. 

U.S.—^National Maritime Union of 
America v. Curran, D.C.N.Y., 87 F. 
Supp. 423. 

87. ]Dack of diversity of citizenship 
between all of plaintiffs and all of de¬ 
fendants was basic, rather than 
merely formal, defect, to remedy 
which amendment of pleadings would 
be unavailing. 

U.S.—Russell V. Basila Mfg. Co., C. 
A.Ala., 246 F.2d 432. 

88. U.S.—Ward v. Morrow, C.C.A.S. 
D., 15 F.2d 660. 

Amount in dispute 
Plaintiff’s motion to amend com¬ 
plaint to increase the damages claim¬ 
ed within jurisdictional amount of 
federal district court was denied 
where such an amendment was con¬ 
trary to plaintiff’s repeated asser¬ 
tions of his loss made theretofore. 
U.S.—^Monderer v. Universal Ins. Co., 
D.C.N.J., 66 F.Supp. 477. 

89. U.S.—^Bonner v. Elizabeth Arden, 
Inc., CA.N.Y., 177 F.2d 703. 

Northern Trust Co. v. Anderson, 
D.C.Iowa, 5 F.Supp. 390. 


Young V. California State Board 
of Pharmacy, CC.ACal., 273 F. 30. 
“An amendment presupposes juris¬ 
diction of the case.” 

U.S.—^Hodge V. Williams, 22 How. 87, 
88, 16 L.Ed. 237. 

McMichael v. U. S., D.C.Ala., 63 
F.Supp. 598, 600. 

Recovery limited to uomixial dam¬ 
ages 

Where it is apparent from the na¬ 
ture of the claim that plaintiff can 
recover no more than nominal dam¬ 
ages, a complaint cannot be amend¬ 
ed to show that the jurisdictional 
amount is involved. 

U.S.—^Radio Electronic Television 
Corporation v. Bartniew Distribut¬ 
ing Corporation, D.C.N.Y., 32 F. 
Supp. 431. 

90. Breach of labor contract 
Where court did not have juris¬ 
diction of railroad company em¬ 
ployees’ action for reinstatement 
with back pay and seniority rights 
due to employees' failure to follow 
grievance procedure plaintiff would 
be permitted to amend his complaint 
to state his cause of action for dam¬ 
ages for breach of collective bargain¬ 
ing contract only. 

U.S.—^Kendall v. Pennsylvania R. Co., 
D.aOhio, 94 F.Supp. 876. 

91. U.S.—^Malcolm v. MacDonald, D. 
C.Del., 37 F.Supp. 580. 

92. U.S.—Stanfa v. Bynum, D.C.La., 
37 F.Supp. 962. 

93. Amendment refused 

Whe%;s unincorporated labor union 
was the only plaintiff in suit in fed¬ 
eral district court in Massachusetts, 
motion of union in court of appeals 
to amend complaint so as to allege 
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diversity of citizenship between all 
members of the union and the de^ 
fendant was required to be denied, 
since in Massachusetts an unincorpo¬ 
rated labor union cannot sue. 

U.S.—Local 206, United Elec., Radio 
and Mach. Workers of America 
(UE) V. General Elec. Co., CA. 
Mass., 233 F.2d 86, affirmed 77 S.Ct. 
921, 353 U.S. 647, 1 L.Ed.2d 1028. 

94. U.S.—^Federal Sav. & Loan Ins. 
Corp. V. Third Nat. Bank in Nash¬ 
ville, D.C.Tenn., 60 F.Supp. 110, re¬ 
versed on other grounds, C.CA., 
163 F.2d 678, certiorari denied 67 
S.Ct. 49, 329 U.S. 718, 91 L.Ed. 
622, and 67 S.Ct. 60, 329 U.S. 711, 
91 L.Ed. 623. 

No federal question, shown. 

In action by Federal Savings 8b 
Loan Insurance Corporation as suc¬ 
cessor in interest of Tennessee Sav¬ 
ings and Loan Association against 
bank for conversion of association’s 
funds, loss occasioned by fraud and 
deceit, and to recover value of mort¬ 
gage note unlawfully transferred to 
bank, amendment alleging various 
fraudulent dealings by bank and that 
basis of plaintiff’s claim was a “con¬ 
tribution” under National Housing 
Act making plaintiff’s success in the 
action dependent on construction of 
such act, did not show federal Juris¬ 
diction of action under federal laws 
and would be disallowed. 

U.S.—^Federal Sav. & Loan Ins. Corpi. 
V. Third Nat. Bank in Nashville^ 
supra. 

95. U.S.—Columbia Casualty Co. v. 
Thomas, D.C.Fla., 20 F.Supp. 251. 

96. U.S.—^Rae v. Grand Trunk R. 
Co., C.C.Mich., 14 F. 401. 
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Time of existence of jurisdictional facts. As in 
the case of amendments generally, as discussed infra 
§ 347, an amendment as to jurisdictional matters 
relates back to the time when the original pleading 
was filedS*^ except when the language used precludes 
such a construction.^^ Where jurisdictional facts 
do not exist at the time of the filing of the original 
complaint, an amendment to the complaint setting up 
new facts does not give the court jurisdiction.^^ 

t Jurisdiction based on diversity of citizenship can¬ 
not be conferred by an amendment adding a new 
party plaintiff who was not in existence at the time 
of the filing of the original complaint.^ It is not 
sufficient to allege the citizenship of the parties as 
of the time the amended bill was filed,^ and there¬ 
fore an averment of citizenship added by amendment 
and made in the present tense is not sufficient,^ 
although such an averment has been construed as 
referring to the time the original pleading was filed 
and for that reason upheld as sufficient.** However, 
where the original bill or declaration contains the 
requisite averments to give jurisdiction, such juris¬ 
diction is not lost because an amended declaration 
or bill alleges plaintiff’s citizenship in the present 
tense only.^ 
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Where a necessary party whose citizenship de¬ 
prives the court of jurisdiction at the commence¬ 
ment of the suit transfers his interest after trial, 
an amendment of the record at that time by striking 
the name of the party cannot be allowed to confer 
jurisdiction but where a defect of lack of diversity 
of citizenship between the parties named in the bill 
is cured by an amendment dismissing as to parties 
who are not indispensable the court has jurisdiction 
from the beginning of the suit.*^ 

Ousting or defeating jurisdiction by amendment. 
Federal jurisdiction on the ground of diverse citi¬ 
zenship, attaching at the time when the action is 
commenced, is not affected by amendments of the 
pleadings relating to the cause of action and it 
cannot be defeated by an amendment reducing the 
amount below the sum originally claimed in good 
faith.® An amendment bringing in a new party 
whose presence would oust jurisdiction is properly 
denied;^® and likewise an amendment seeking to 
withdraw a constitutional question which is the sole 
basis for jurisdiction will be denied.^^ 

Discretion of court. The court has discretionary 
authority to allow or refuse an amendment,with 


97. U.S.-—Speh v. Bullard, C.C.A.Fla., 
83 F.2d 809—Mitchell v, Maurer, C. 
C.A.Cal., 69 F.2d 233, reversed on 
other grounds 55 S.Ct. 162, 293 U. 

S. 237, 79 li.Bd, 338—^Interstate Re¬ 
fineries V. Barry, C.C.A.Mo., 7 F.2d 
548. 

Beneficial Industrial Loan Corpo¬ 
ration V. Kline, D.C.Iowa, 41 P. 
Supp. 854. 

25 C.J. p 781 note 21. 

Sxplration of statute of limitations 
In action for money damages based 
on negligence, the plaintiff had the 
right to amend the complaint to show 
diversity of citizenship, even after 
the statute of limitations had ex¬ 
pired. 

U.S.—^Zellem v. Herring, D.C.Pa,, 97 
P.Supp. 103. 

98. U.S.—Laskey v. Newtown Min¬ 
ing Co., C.C.Cal.. 56 P. 628. 

99. U.S.—Warren v. Employers’ In¬ 
demnity Corporation, D.C.Cal., 3 F. 
Supp. 221. 

SEargex after filing of complaint 
Amendment of complaint by set¬ 
ting up merger in plaintiff, by decree 
of probate court, of two causes of ac¬ 
tion aggregating over three thousand 
dollars was held not to give jurisdic¬ 
tion, where single claim forming 
original basis of suit was for less 
than jurisdictional amount and merg¬ 
er occurred after original complaint 
was filed. 

U.S.—^Warren v. Employers’ Indem¬ 
nity Corporation, supra. 


1. U.S.—United Public Workers of 
America v. Local No. 312, United 
lEhibllc Workers of America, D.C. 
Mich., 94 P.Supp. 538. 

2. U.S.—Mexican Cent. R. Co. v. 
Pinkney, Tex., 13 S.Ct. 859, 149 

U. S. 194, 37 L.Ed. 699. 

25 C,J. p 769 note 70. 

3. U.S.—Laskey v. Newtown Min¬ 
ing Co., C.C.Cal., 56 P. 628. 

25 C.J. p 769 note 71. 

4. U.S,—Baltimore & O. R. Co. v. 
McLaughlin, Ohio, 73 P. 619, 19 C. 
C.A. 651. 

25 C.J. p 769 note 72. 

6. U.S.—Campbell v. Johnson, 
Wash., 167 F. 102, 92 C.C.A. 654. 

25 C.J. p 769 note 73. 

6. U.S.—Weller v. Hanaur, C.C.Pa., 
105 P. 1^. 

7. U.S.—^Interstate Refineries v. 
Barry, C.C.A.MO., 7 P.2d 648. 

8. U.S.—Tug River Coal & Salt Co. 
v. Brigel, Ky., 86 P. 818, 30 C.C.A. 
415. 

9. U.S,—Nickelson v. Nestles Milk 
Products Corporation, C.C.A.Ala., 
107 F.2d 17. 

10. U.S.—^Delaware, L. & W. R. Co. 

V. Jersey City, C.C.N.J., 168 P. 128. 
Wildlife Preserves, Inc. v. Algon¬ 
quin Gas Transmission Co., D.C. 
N.J., 113 P.Supp. 112. 

Amendment treated as void 
Where no diversity of citizenship 
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existed between plaintiff and third 
party defendant brought in by orig¬ 
inal defendant, amendment of com¬ 
plaint permitted by court when Juris¬ 
dictional question had not been 
brought to attention of court, would 
be treated as void, and original com¬ 
plaint reinstated. 

U.S.—^Hoskie v. Prudential Ins. Co. of 
America, D.C.N.T., 39 P.Supp. 305. 

11. U.S.—Texas Electric Ry. Co. v. 
Eastus, D.C.Tex., 25 P.Supp. 825, 
affirmed 60 S.Ct. 134, 308 U.S. 512, 
84 L.Ed. 437, rehearing denied 60 

S.Ct. 637, 84 LuBd. 529. 

12. U.S.—^Northern Trust Co. v. An¬ 
derson, D.C.Iowa, 5 P.Supp. 390. 

New parties with merely nominal in¬ 
terest 

Where district court in New York 
had no jurisdiction of injunction suit 
by union officials, to be restored to 
their positions, because of lack of di¬ 
versity of citizenship, court in its 
discretion would not permit an 
amendment of the complaint to add 
five new plaintiffs who were union 
members residing outside New York, 
and to drop the original plaintiffs, in 
order to satisfy diversity of citizen¬ 
ship requirements, where the new 
plaintiffs sought to be substituted 
had little more than a nominal inter¬ 
est in the suit. 

U.S.—^National Maritime Union of 
America v, Curran, D.CJ^'.Y., 87 P. 
Supp. 423. 
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the exception that under a section of the former 
Judicial Code, it was held that an amendment to 
show the federal court’s jurisdiction for diversity of 
citizenship which existed, but had been defectively 
alleged, was required to be allowed.13 Where the 
federal district court has jurisdiction on the face of 
the pleadings, the court will not allow defendant 
after lulling plaintiff into the belief that there is 
no question as to jurisdiction to amend his answer 
to change its allegation as to citizenship so as to 
divest the court of jurisdiction shortly before the 
expiration of the statute of limitations as to the 
cause of action.!^ 

Where the petition discloses that the federal court 
is without jurisdiction, the discretionary power of 
the court to allow an amendment cannot be employed 
to supply lack of jurisdiction's The trial court 
does not abuse its discretion by refusing after trial 
to permit an amendment so as to include damages 
of the jurisdictional amount where the issue of dam¬ 


ages has been withdrawn by stipulation before 
trial.i® 


§ 324. Right to Amend Generally 

A party may amend his pleading once as a matter of 
course at any time before a responsive pleading is served 
or, if no responsive pleading is permitted, twenty days 
after service; otherwise amendment may be only by 
leave of court or by written consent of the adverse party. 

Under the express provision of Rule 15 (a) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., a 
party may amend his pleading once as a matter of 
course at any time before a responsive pleading is 
served or, if the pleading is one to which no re¬ 
sponsive pleading is permitted and the action has 
not been placed on the trial calendar, he may so 
amend it within twenty days after it is served.!^ 
Otherwise a party may amend his pleading only by 
leave of court, or by written consent of the ad¬ 
verse party.^^ 


13. U.S.—Williams v. Great South¬ 
ern Lumber Co., D.C.La., 13 F.2d 
246, reversed on other grounds, 
C.C.A., Great Southern Lumber Co. 
V. Williams, 17 P.2d 468, affirmed 
Williams v. Great Southern Lum¬ 
ber Co., 48 S.Ct. 417, 277 U.S. 19, 
72 L.Bd. 761. 

Prior to e&aotineiLt of statute 

(1) It was held that the court had 
discretionary authority to allow the 
amendment. 

U.S.—Pacidc Mut. L. Ins. Co. of Cal¬ 
ifornia V. Tompkins, W.Va., 101 P. 
539, 41 C.C.A. 488, certiorari denied 
21 S.Ct. 916, 179 U.S. 683, 45 L.Ed. 
385. 

25 C.J. p 781 note 23. 

(2) However, in the absence of 
any opposing equity under the cir¬ 
cumstances of the case, it was held 
to be the duty of the court to per¬ 
mit the amendment. 

U.S.—Howard v. De Cordova, Tex., 
20 S.Ct. 817, 177 U.S. 609, 44 L.Ed. 
908. 

25 C.J. p 781 note 24. 

14. Four days before expiration of 
time 

U.S.—Klee v. Pittsburgh & W. V. Ry. 
Co., D.C.Pa., 22 P.R.D. 252. 

15. U.S.—^Northern Trust Co. v. An¬ 
derson, D.C.Iowa, 6 P.Supp. 390. 

16. U S.—Sharp v. Barnhart, C.C.A. 
Ind., 117 P.2d 604, certiorari denied 
Canterbury v. Barnhart, 61 S.Ct. 
1099, 313 U.S. 576, 85 L.Ed. 1533-- 
James v. Barnhart, C.C.A.Ind., 117 
P.2d 604, certiorari denied 61 S.Ct 
1098, 313 U.S. 576, 85 L.Ed. 1634. 

17. U.S.—Suckow Borax Mines Con¬ 
sol. V. Borax Consol., C.A.Cal., 186 
P.2d 196, certiorari denied 71 S.Ct 
506, 340 U.S. 943, 95 L.Ed. 680, re¬ 


hearing denied 71 S.Ct 620, 341 U.S. 
912, 96 L.Ed. 1349—^Keene Lumber 
Co. V. Leventhal, C.C.A.Mass., 166 
P.2d 815. 

Porter v. Montaldo’s, D.C.Ohio, 
71 P.Supp. 372—Kuhn v. Pacific 
Mut, Life Ins. Co. of California, 
D.C.N.Y., 37 P.Supp. 102. 

Ginsburg v. Stern, D.C.Pa., 19 P. 
R,D. 238, affirmed in part and va¬ 
cated in part on other grounds, C. 
A., 242 P.2d 379—^Park-In Theatres 
V. Paramount-Richards Theatres, 
D.C.Del„ 9 P.R.D. 267—Comfy Mfg. 
Co. V. Dyer-Gruen-Jackson, Inc., D. 
C.Pa., 2 P.R.D. 293—U. S., for Use 
and Benefit of Dorfman, v. Stand¬ 
ard Surety & Casualty Co. of New 
York, D,C.N,Y., 1 P.R.D. 239. 

After issues detenuiued 

Federal Rule, providing that if ac¬ 
tion has not been placed on trial cal¬ 
endar party may amend its pleadings 
as a matter of course “at any time 
within 20 days after it is served,” 
cannot be construed as permitting 
amendment without leave of court 
after court has determined issues to 
which pleadings are directed. 

U.S.—^In re Hudson & Manhattan R. 
Co., C.A.N.Y., 229 F.2d 616, certio¬ 
rari denied 76 S.Ct. 1049, 361 U.S. 
982, 100 L.Ed. 1497. 

18. U.S.—Chicago Pneumatic Tool 
Co. V. Hughes Tool Co., CA.Okl., 
192 P.2d 620—^Lorentz v. R. K. O. 
Radio Pictures, C.CA-Cal., 166 P.2d 
84, certiorari denied 67 S.Ct. 81, 
329 U.S. 727, 91 L.Ed- 629—Ste¬ 
phens V. Reed, C.CA..Pa., 121 P.2d 
696. 

Cantwell v. Meade, D.C.N.Y., 120 
P.Supp. 406—^Triangle Conduit & 
Cable Co. v. National Electric Prod¬ 
ucts Corporation, D.C.Del., 38 P. 
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I Supp. 633, reversed on other 
grounds, C.C.Al., 126 P.2d 1008, cer¬ 
tiorari denied National Electric 
Products Corporation v. Triangle 
Conduit & Cable Co., 62 S.Ct 1046, 
816 U.S. 676, 86 L.Ed. 1760. 

Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 P.R.D. 33 
—Gaumont v, Warner Bros. Pic¬ 
tures, D.C.N.Y., 2 P.R.D. 45—Mich¬ 
aud V. Rogers, D.C.N.Y., 1 P.R.D. 
722—U. S., for Use and Benefit of 
Dorfman, v. Standard Surety & 
Casualty Co. of New York, D.C.N. 
Y., 1 P.R.D. 239. 

Amendment regarded as pursuant to 
leave 

Where one defendant could, and as¬ 
serted that he would, move to inter¬ 
plead if a motion to dismiss a par¬ 
ticular cause of action were granted, 
an amended complaint would be re¬ 
garded as having been served pursu¬ 
ant to leave, and motion to dismiss 
that cause of action was denied. 
U.S.— U. S., for Use and Benefit of 
Dorfman, v. Standard Surety & 
Casualty Co. of New York, supra. 

Form of order denying leave 
Where plaintiffs’ cross motion to 
amend complaint was denied princi¬ 
pally for reason that there was no 
real showing of any mistakes which 
would move the court toward allow¬ 
ing an amendment of the complaint, 
and for further reason of laches con¬ 
sisting of lapse of fourteen years, 
together with death of an important 
witness, order entered on denial of 
plaintiffs* motion would be without 
any reservations. 

U.S.—Hadley v. Rinke, D.C.N.Y., 89 
P.Supp. 207. 

19. U.S.—Stephens v, Reed, C.C.A. 
Pa., 121 P.2d 696. 
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The district court is under no duty to take the 
initiative of suggesting or inviting amendment.^® 

A litigant will not be allowed to use the Rule al¬ 
lowing amendments as of course to nullify Rule 12 
(e) against vague and ambiguous pleadings .21 Right 
to amend pleadings with respect to statutes of limita¬ 
tions see Limitations of Actions §§ 279-284. 

IVhaf constitutes "responsive pleading" In gen¬ 
eral a motion addressed to a pleading is not a “re¬ 
sponsive pleading” within Rule 15 (a), so as to re¬ 
quire leave of court to amend the pleading to which 
the motion is addressed .22 

Successive amendments. Where a party has al¬ 
ready amended a pleading, any further amendments 
can be made only on court order,^ 3 or by the written 
consent of the adverse parties.^^ An amended 
pleading may properly be permitted to be further 
amended to include matters first appearing in an 
agreed statement of facts.25 

Amendment changing parties. In accordance with 
the Rule that if any conflict results from the com¬ 
parison of Rule 15 and some other provision of the 
Federal Rules of Civil Procedure such conflict must 
be resolved in favor of the more specific Rule, as 
discussed supra § 322, Rule 21, which refers in 


specific terms to changes in the parties to the action, 
by adding or dropping some of such parties, con¬ 
trols Rule 15 (a), which refers, in general terms, to 
the broad subject of changes in the pleadings by 
amendment and an amendment which adds or 
drops a party requires an order of the court, as 
specified in Rule 21, regardless of whether it pre¬ 
cedes or follows the service of a responsive plead- 
ing.27 

Waiver of right to amend as of course. A party 
may waive the right to amend his pleading once 
without leave of court by applying for leave to 
amend and causing a hearing on the application.^^ 

§ 325. - Complaint 

A complaint may be amended once as a matter of 
course at any time before an answer or other responsive 
pleading is served, otherwise amendment may be only 
by leave of court or by written consent of the adverse 
party. A motion directed against the complaint is not 
a ^‘responsive pleading.’* 

Amendments of complaints are freely allowed 
under the Federal Rules.29 Under Rule 15 (a), 
plaintiff may amend his complaint once as a matter 
of course at any time before an answer or other 
responsive pleading is served, 30 at least where 
the transactions particularized in the amended com- 


Cantwell v. Meade, D.C.N.Y., 120 
F Supp. 406—Triangle Conduit & 
Cable Co. v. National Electric Prod¬ 
ucts Corporation, D.C.Del., 38 F. 
Supp. 633, reversed on other 
grounds, C.C.A., 125 F.2d 1008, cer¬ 
tiorari denied National Electric 
Products Corporation v. Triangle 
Conduit & Cable Co., 62 S.Ct. 1046, 
316 U.S. 676, 86 L.Ed. 1750. 

Gaumont v. Warner Bros. Pic¬ 
tures, D,C.N.T., 2 P.R.D. 45—Mich¬ 
aud V. Rogers, D.C.N.Y., 1 F.R.D. 
722. 

No control in court 
Once the adverse party has con¬ 
sented to amendment of a pleading 
under Federal Rule of Civil Proce¬ 
dure providing that a second amend¬ 
ed pleading may be filed only by 
leave of court or by written consent 
of the adverse party, court has no 
control over the matter under such 
Rule 

U.S.—Fern v. U. S.. C.A.Alaska, 213 
F.2d 674. 

20. U.S.—^Keene Lumber Co. v. Lev- 
enthal. C.C.A.Mass. 165 P.2d 815. 

21. Piling new cause of action 
Where only substantial difference 

in second amended complaint was a 
new cause of action which contained 
all infirmities of original complaint, 
and second cause of action was in¬ 
serted as a device to circumvent two 
previous orders and as basis for ar¬ 
gument that as second cause of ac¬ 


tion was being pleaded for first time, 
complaint could not be dismissed 
without opportunity for one amend¬ 
ment, plaintiff would not be allowed 
to use Federal Rule allowing one 
amendment to nullify Federal Rule 
that a litigant may not remain in 
court on a mere pleading generality, 
and motions to dismiss complaint 
would be granted. 

U.S.—Compania Maritima Trans- 
oceanica, S. A. v. Ocean Freighting 
& Brokerage Corp., D C N.Y., 10 F. 
R.D. 129. 

22. U S.—^Porter v. Montaldo’s, D.C. 
Ohio, 71 F.Supp. 372. 

23. U.S —Steiner v. Twentieth Cen¬ 
tury-Fox Film Corp., D.C.Cal., 140 
F.Supp. 906. 

24. U.S.—Rossi v. McCloskey & Co., 
D.C.Pa, 149 F.Supp. 638. 

25. U.S.—Chepard v. May, D.C.N.Y., 
71 F.Supp, 389. 

20. U S.—Pacific Gas & Elec. Co. v. 
Fibreboard Products, Inc., D.C.Cal., 
116 F.Supp. 377. 

27. U.S.—Pacific Gas & Elec. Co, v. 
Fibreboard Products, Inc., supra. 

28. U.S.—In re Watauga Steam 
Laundry, D.C.Tenn., 7 F.R.D. 657. 

29. U.S.—Rivoli Trucking Corp. v. 
New York Shipping Ass'n, D.C.N. 
Y., 167 F.Supp. 943—Szalkiewicz v. 
Farrell Lines, Inc., D.C.N.Y., 142 
F.Supp. 496. 


Where defendant has had notice 
from beginning that plaintiff sets up 
and is trying to enforce a claim 
against him, a liberal rule should be 
applied in considering allowance of 
an amendment. 

U.S.—^Porter v. Theo. J. Ely Mfg. 
Co., D.C.Pa., 6 P.R.D. 317. 

Claim of United States 
Where United States lawyer pre¬ 
pares a complaint he delineates claim 
of government and whether or not 
he may be permitted later to amend 
and widen that claim is not a matter 
of right but depends on rules of law 
and court action. 

U S.—U. S. V. Fallbrook Public Util¬ 
ity Dist., D.aCal, 165 F.Supp. 806. 

30. U.S.—People of U. S. ex rel. 
Kelly V. Bibb, C.A.I11., 255 P.2d 
772—Peterson Steels v. Seidmon, 
C.A.I11, 188 P.2d 193—Rogers v. 
Girard Trust Co., C.C.A.Ohio, 159 
P.2d 239. 

Ginsburg v. Stern, D.C.Pa., 19 F. 
R.D. 238, affirmed in part and va¬ 
cated in part on other grounds, C. 
A., 242 P.2d 379—Cohn v. Columbia 
Pictures Corp., D.C.N.Y., 9 F.R.D. 
204—Simmons Co. v. Cantor, D.C. 
Pa., 3 F.R.D. 197. 

Time as immaterial 
Where no responsive pleading had 
been filed at time plaintiff tendered 
his first amendment to his complaint, 
that amendment was not filed in time 
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plaint arose out of, and were incident to, the transac¬ 
tions generally set forth in the original complaint.^^ 
Otherwise a party may amend his complaint only 
by leave of court or by the written consent of the 
adverse party.32 

Where an appeal from an order dismissing a 
prior amended complaint is pending, the district 
court is without jurisdiction to act on a motion for 
leave to file another amended complaint.33 

Plaintiff cannot be compelled, against his consent, 
to amend his complaint.34 

Successive amendments. Once plaintiff has filed 
an amended complaint, any further amendment 
thereof can be made only on court order35 in the 
absence of the written consent of defendants.33 

What constitutes "'responsive pleading/^ A mo¬ 
tion directed against the complaint is not a “respon¬ 
sive pleading*’ within the meaning of Rule 15 (a), 
so as to preclude the right to amend as a matter of 
course ;37 and this is true as to a motion for sum¬ 
mary judgment38 and a motion to dismiss the com- 
plaint.33 Thus, plaintiff can amend once as a matter 
of right, notwithstanding a motion to dismiss, at 


any time before the district court entered judg¬ 
ment dismissing the complaint.^® 

The fact that one of several defendants has filed 
a responsive pleading does not affect the right of 
plaintiff to amend his complaint as a matter of 
course as to those defendants who have not yet filed 
or served responsive pleadings and where a 
claim is asserted by plaintiff against a number of 
defendants jointly liable for their combined conduct 
or acts, a “responsive pleading” is not served, within 
the rule relating to amendments as of course, until 
all defendants have answered.^2 

After dismissal of action. The right to amend 
once as a matter of course ends with the entry of 
judgment dismissing the action, and thereafter a 
pleading can be amended only by leave of court.^^ 
However, where a complaint was dismissed by the 
trial court on its own motion, and no responsive 
pleadings were filed, plaintiff should not be denied 
the opportunity to file an amended complaint.^^ 
After the dismissal of the action the district court 
has no power to grant a motion to amend the com¬ 
plaint without having first vacated the judgment of 
dismissal.'^S it was not intended by Rule 15 (a) 


specified by court was not a valid 

irround for rejecting it. 

U.S—Ohio Cas. Ins. Co. v. Farmers 
Bank of Clay, Ky., C.A,Ky., 178 F, 
2d 570. 

31. U.S.—^U. S, V. MacEvoy, D.C.N. 
J., 10 F.R D. 323. 

32. U.S.—^Wilt V. Smack, D.C.Pa., 
147 F.Supp. 700. 

Pallant v. Sinatra, D.C.N.Y., 7 
F.R.D. 293. 

33. U.S.—Grand Opera Co. v. Twen¬ 
tieth Century-Fox Film Corp., C.A. 
Ill., 235 F.2d 303. 

34. U.S.—U. S. V. L. D. Caulk Co., 
D.C.Del., 114 F.Supp. 939. 

35. U.S.—^Rossi V. McCloskey & Co., 
D.C.Pa., 149 F.Supp. 638—Steiner 
V. Twentieth Century-Fox Film 
Corp., D.C.Cal., 140 F.Supp. 906. 

36. U.S.—Rossi V. McCloskey & Co., 
D.CPa., 149 F.Supp. 638. 

37. U.S.—Ohio Cas. Ins. Co. v. Farm¬ 
ers Bank of Clay, Ky., C.A.Ky., 178 
F.2d 570. 

Porter v. Montaldo’s, D.C.Ohio, 71 
F.Supp. 372. 

38. U.S.—Ohio Cas. Ins. Co. v. Farm¬ 
ers Bank of Clay, Ky., C.A.Ky., 178 
P.2d 570—Rogers v. Girard Trust 
Co., C.C.AOhio, 159 F.2d 239. 

Park-In Theatres v. Paramount- 
Richards Theatres, D.C.Del., 9 F.R. 
D. 267, criticizing Triangle Conduit 
& Cable Co. v. National Electric 
Products Corporation, D.C.Del., 38 


F.Supp. 533, reversed on other 
grounds, C.C.A., 125 F 2d 1008, cer¬ 
tiorari denied National Electric 
Products Corporation v. Triangle 
Conduit & Cable Co., 62 S.Ct. 1046, 
316 U.S. 676, 86 L.Ed. 1750. 

39. U.S.—^Kelly v. Delaware River 
Land Commission, C.A.Pa, 187 F. 
2d 93, certiorari denied 72 S.Ct. 25, 
342 U.S. 812, 96 L.Ed. 614—Ohio 
Cas. Ins. Co. v. Farmers Bank of 
Clay, Ky., C.A.Ky., 178 F.2d 570— 
Keene Lumber Co. v. Leventhal, C. 

C. AMass., 165 F.2d 815—U. S. v. 
Newbury Mfg. Co., C.C.A.Mass., 
123 F.2d 453. 

Kirsch V. Barnes, D.C.Cal., 157 F. 
Supp. 671, afiirmed, C.A., 263 P.2d 
692—^Amos v. Prom, Inc., D.C.Iowa, 
115 F.Supp. 127—Whitt emore v. 
Continental Mills, D.C.Me, 98 F. 
Supp. 387. 

Ginsburg v. Stern, D.C.Pa., 19 F. 
R.D. 238, affirmed in part and va¬ 
cated in part on other grounds, C. 
A., 242 P.2d 379. 

40. U.S.—^Keene Lumber Co. v. Lev¬ 
enthal, C.C.A.Mass., 166 F.2d 815. 

41. U.S.—Goldlawr, Inc. v. Shubert, 

D. C.Pa., 169 F.Supp. 677. 

Pallant v. Sinatra, D.C.N.Y., 7 F. 

RD. 293. 

42. U.S.—^Pallant v. Sinatra, supra. 

43. U.S.—Cooper v, R. J. Reynolds 
Tobacco Co., C.A.Mass., 266 P.2d 
464—Feddersen Motors v. Ward, 
C.A.C 0 I 0 ., 180 F.2d 619. 
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Kirsch V. Barnes, D.C.Cal., 167 
F.Supp. 671, affirmed, C.A., 263 F. 
2d 692. 

Ginsburg v. Stern, D.C.Pa., 19 P, 
R.D. 238, affirmed in part and va¬ 
cated in part on other grounds, C. 
A., 242 F.2d 379. 

Amendments after Judgment of dis¬ 
missal 

<1) Presumably the district court 
has some discretionary power, after 
a judgment of dismissal, to vacate 
the judgment and to allow the filing 
of an amended complaint, even 
though the judgment does not ex¬ 
pressly reserve leave to amend. 

U.S.—^U. S. V. Newbury Mfg. Co., C.C. 
A.Mass, 123 F.2d 463. 

(2) It would seem, however, that 
this discretionary power to vacate 
can be Invoked only on motion made 
within a limited period after entry 
of the judgment, as provided in Rule 
60 (b). 

U.S.—^U. S. V. Newbury Mfg. Co., su¬ 
pra. 

44- U.S.—People of U. S. ex rel. Kel¬ 
ly V. Bibb, C.A.I11., 255 F.2d 772. 

45. U.S.—Cooper v. R. J. Reynolds 
Tobacco Co., C.A.Mass., 256 F.2d 
464, certiorari denied 79 S.Ct. 112, 
368 U.S. 875, 3 L.Ed.2d 105—Knox 
V. First Sec. Bank of Utah, N. A., 
C.A.Utah, 206 F.2d 823. 

Setting aside Judgment as prereaui- 
site 

U.S.—Szalkiewlcz v. Farrell Lines, 
Inc., D.C.N.Y., 142 F.Supp. 496, 
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that plaintiff should have an unlimited right or time 
in which to amend his complaint after the dis¬ 
missal >6 On plaintiff’s motion to amend the com¬ 
plaint after the action has been dismissed, the court 
must resolve all factual issues in favor of plaintiff 
in determining whether the proposed amended com¬ 
plaint states a cause of action.^'^ 

§ 326. - Answer 

The defendant may amend his answer once as a 
matter of course at any time before a responsive pieading 
Is served or within twenty days after service of the an¬ 
swer, otherwise leave of court or written consent of the 
adverse party is required. 

Under Rule IS (a), defendant may amend his 
answer once as a matter of course at any time be¬ 
fore a responsive pleading is served, or, if no re¬ 
sponsive pleading is permitted, within twenty days 
after service of the answer; otherwise the answer 
may be amended only by leave of court or by the 


written consent of plaintiff.'*® 

The right to add a counterclaim by way of amend¬ 
ment, or to amend a counterclaim, is discussed infra 
§ 342. 

§ 327. Discretion of Court 

Where a party requires ieave of court to amend a 
pleading, the allowance of amendments is within the 
sound discretion of the court, under the facts and cir¬ 
cumstances of each case; and while such discretion can¬ 
not be unbridied, leave shouid be freeiy given when 
Justice requires. 

Where a party requires leave of court in order 
to amend a pleading, the allowance of amendments 
is within the sound discretion of the court.^^ Thus, 
a motion to amend after a responsive pleading has 
been served or after issue has been joined is ad¬ 
dressed to the discretion of the court,®® as is a mo¬ 
tion to amend after the ordinary time for pleading 
has expired,®! or where the pleading has already 


46. XJ.S.—^Kelly v. Delaware River 
Land Commission, C.A.Pa., 187 F.2d 
93, certiorari denied 72 S.Ct. 25, 342 
U.S. 812, 96 L.Ed. 614—U. S. v. 
Newbury Mfg. Co., C.C.A.Mass., 123 
P.2d 453, 454. 

Szalkiewicz v. Farrell Lines, Inc., 
D.C.N.Y., 142 F.Supp. 496. 

meven-moiLtlis lapse 

Where court granted three defend¬ 
ants' motion to dismiss complaint, 
and no appeal vras taken, and plain- 
tllf permitted nearly eleven months 
to elapse before moving for leave to 
file amended complaint, plaintifC was 
not entitled to amendment as of 
right 

U.S.—^Kelly v. Delaware River Land 
Commission, C.A.Pa., 187 F.2d 93, 
certiorari denied 72 S.Ct. 25, 342 
U.S. 812, 96 L.Ed. 617. 

lOCatter of discretion 
D.C.—Cassell v. Mlchaux, 240 F.2d 
406, 99 U.S.APP.DC. 375. 

rallnre to appeal dismissal 
Where plaintiff offered no valid 
explanation or excuse for Its delay of 
more than one year In applying for 
leave to file an amended and supple¬ 
mental complaint in action which had 
been dismissed, nor for its failure 
to take an appeal from dismissal, and 
basis for recovery would be ground¬ 
ed on same cause of action or claim 
originally asserted in complaint that 
was dismissed, plaintiff was not enti¬ 
tled to serve an amended and supple¬ 
mental complaint. 

U.S.—^Rivoll Trucking Corp. W. New 
York Shipping Ass’n, D.C.N.Y., 167 
F.Supp. 943. 

47. U.S.—Ginsburg v. Stern, D.C.Pa,, 
19 F-R.D. 238, affirmed in part, va¬ 
cated in part on other grounds, C. 
A., 242 F.2d 379, 


48. Filing* of amended answer op¬ 
posed 

Where no motion for leave of court 
to file amended answer was made and 
plaintiff opposed filing of such 
amended answer, such answer was 
not properly before the court regard¬ 
less of whether such answer should 
be considered a response to an 
amended pleading or merely an 
amendment to original and supple¬ 
mental answers, since in either case 
defendants could not file such answer 
as of right without leave of court or 
consent of plaintiff. 

U.S.—Momand v. Paramount Pictures 
Distributing Co., D.C.Mass., 6 F.R 
D. 222. 

49. U.S.—Gallon v. Lloyd-Thomas 
Co., C.A.MO., 264 P.2d 821—Ziegler 
V. Akin, C.A.Kan., 261 F.2d 88— 
Lloy V. Pacific Elec. Ry. Co., C.A. 
Cal., 207 F.2d 662—Watson v. Em¬ 
ployers Liability Assur. Corp., C A. 
La., 202 F,2d 407, reversed on oth¬ 
er grounds 75 S.Ct 166, 348 U.S. 
66, 99 L.Ed. 74, rehearing denied 
75 S.Ct. 289, 348 US. 921, 99 L.Ed. 
722—^Voliva v. Bennett, C.A.Fla., 
201 F.2d 434—Leggett v. Montgom¬ 
ery Ward <& Co., C.A.Wyo., 178 F. 
2d 436—^U. S. V. A. H. Fischer Lum¬ 
ber Co., C.C-A.S.C., 162 F.2d 872— 
Maryland Cas. Co. v. Rickenbaker, 
C.C.A.S.C., 146 F.2d 751. 

Universal Film Exchanges, Inc. 
v. Swanson, D.C.Minn., 165 F.Supp. 
95—^Marin County v. U. S., D.C. 
Cal., 160 F.Supp. 619, reversed on 
other grounds 78 S.Ct. 880, 356 U. 
S. 412, 2 L.Ed.2d 879—Severson v. 
Fleck, D.C.N.D., 148 F.Supp. 760, 
reversed on other grounds, <3.A., 261 
F.2d 920—^Helene Curtis Industries 
V. Sales Affiliates, D.C.N.Y., 105 F. 
Supp. 886, affirmed, C.A., 199 F.2d 
732—^Hirshhorn v. Mine Safety Ap¬ 

496 


pliances Co., D.C.Pa., 101 F.Supp. 
649, affirmed, C.A., 193 F.2d 489— 
L. A. Tucker Truck Lines v. U. S., 
D.C.Mo., 100 F.Supp. 432, reversed 
on other grounds 73 S.Ct. 67, 344 
U.S. 33. 97 L.Ed. 64—Trojan Const. 
Co. V. Smith Contracting Corp., D. 
C.Okl., 94 F.Supp. 666, cause re¬ 
manded on other grounds, C.A., 192 
F.2d 234—^Manufacturers Cas. Ins. 
Co. V. Great Am. Indem. Co., D.C. 
Pa., 91 F.Supp. 18—^U. S. v. Bau¬ 
man, D.C.Or., 66 F.Supp. 109. 

A. L. B, Theatre Corp. v. Loew’s 
Inc., D.C.I11., 21 F.R.D. 684—Ports¬ 
mouth Baseball Corp. v. Prick, D. 

C. N.Y., 21 F.R.D. 318—Cuomo v. 
Cities Service Oil Co., D.C.N.Y., 21 
P.R.D. 149—Banking & Training 
Corp. V. R. P. C., D.C.N.Y., 15 F.R. 

D. 360—Robert W. Irwin Co. v. 
Sterling, Inc., D.C.Mich., 14 P.R.D. 
250—Hutchison v. New Amsterdam 
Cas. Co., D.C.Pa., 13 F.R D. 175-^ 
Messelt v. Security Storage Co., D. 

C. Del., 11 P.R.D. 342—^Donohue v. 

New York Life Ins. Co., D.C.Conn., 
9 P.R.D. 669—Snyder v. Dravo 
Corp., D.C.Pa., 6 P.R.D. 646—^Young 
v. Garrett, D.C.Ark., 5 F.R.D. 117, 
affirmed, C.C.A., 159 F.2d 634— 

Friedman v. Transamerica Corp., 

D. C.Del., 5 P.R.D. 115. 

50. U.S.—Suckow Borax Mines Con¬ 
sol. V. Borax Consol., C.A.Cal., 185 
P.2d 196, certiorari denied 71 S.Ct. 
606, 340 U.S. 943, 95 L.Bd. 680, re¬ 
hearing denied 71 S.Ct. 620, 341 U« 
S. 912, 95 L.Ed. 1349. 

Eisenmann v. Gould-National 
Batteries, Inc., D.C.Pa., 169 F.Supp. 
862. 

Armstrong Cork Co. v. Patterson- 
Sargent Co., D.C.Ohlo, 10 P.R.D. 
534. 

51. U.S.—^Arrow Petroleum Co. v. 
Johnston, C.C^A.111., 162 F.2d 269, 
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been amended.52 Whether an amendment will be 
allowed or refused must be determined on the facts 
and circumstances of the particular case.53 

While such discretion cannot be unbridled, 54 the 
court has wide latitude in permitting or rejecting 
amendments.55 However, in accordance with the 
express provision of Rule 15(a) of the Federal 


Rules of Civil Procedure, 28 U.S.C.A., the court’s 
leave should be freely given when justice requires.5® 
Thus, great liberality should be exercised where 
the party has not been guilty of bad faith,57 is not 
acting for purposes of delay,®8 the presentation of 
the merits of the case will be subserved by the al¬ 
lowance of the amendment,®2 and the opposing party 


certiorari denied 68 S.Ct. 158, 332 
US. 817, 92 LiEd. 394. 

Klee V. Pittsburg-h & W. V. Ry. 
Co., D.C.Pa., 22 F.R.D. 252—Gar¬ 
rison V. Baltimore & O. R. Co., D. 
C.Pa., 20 P.R.D. 190. 

52. U.S.—^Frank Adam Electric Co. 
V. Westmghouse Electric & Mfg. 
Co.. C.C.A.MO., 146 F.2d 165. 

53. U.S.—MaHn County v. U. S., D. 
C.Cal., 150 F.Supp. 619, reversed on 
other grounds 78 S.Ct. 880, 356 U.S. 
412, 2 L.Ed.2d 879. 

54. U.S.—Fairbanks, Morse & Co. v. 
Consolidated Fisheries Co, D.C. 
Del., 94 F.Supp. 311, reversed on 
other grounds, C.A., 190 F.2d 817. 

55. U.S.—Heay v. Phillips, C A. 
Alaska, 201 F.2d 220—Canister Co. 
v. Leahy, C.A.Del., 191 P.2d 255, 
certiorari denied 72 S.Ct. 201, 342 
U.S. 893, 96 L.Ed. 669—Holley Coal 
Co. V. Globe Indem. Co., C.A.W.Va., 
186 P.2d 291. 

Wltcjak V. Allen, D.C.Pa., 22 F. 
R,D. 330—General Bronze Corp. v. 
Cupples Products Corp., D.C.Mo., 9 
P.R.D. 269. 

D.C.—Sherldan-Wyoming Coal Co. v. 
Krug, 172 F.2d 282, 84 U.S.App.D. 
C. 288, reversed on other grounds 
70 S.Ct. 392, 338 U.S. 621, 94 L.Ed. 
393. 

Peake v. Ramsey, Mun.App., 43 
A.2d 763. 

Discretion held not abused 

In action under Federal Employ¬ 
ers’ Liability Act by trolleyman 
against railway for injuries received 
when loose frog and slack wire al¬ 
legedly caused trolleyman, who was 
holding trolley rope on moving elec¬ 
tric locomotive, to be thrown into 
air, district court’s refusal to allow 
amendment of pleadings so that 
Question whether trolley rope was 
too long could be put in issue did not 
constitute an abuse of discretion. 
U.S.—^Lloy V. Pacific Elec. Ry. Co., C. 
A.Cal., 207 F.2d 662. 

66. U.S.—C. I. R. V. Finley, CjLIO, 
265 F.2d 885—Gallon v. Lloyd- 
Thomas Co., C.A.Mo., 264 F.2d 821 
—Ziegler v. Akin, C.AKan., 261 F. 
2d 88—^Huse v. Consolidated 
Frelghtways, C.A.Wls., 227 F.2d 
426—^McNaughton v. New York 
Cent. R. Co., C.A.Ind., 220 F.2d 835 
—Copeland Motor Co. v. General 
Motors Corp., C.A.Ga., 199 F.2d 666. 

Tates V. Dann, D.C.Del., 167 F. 
Supp. 174—Severson v. Fleck, D.C. 
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N.D, 148 F Supp. 760, reversed on 
other grounds, C.A., 251 F.2d 920— 
Hirshhorn v. Mine Safety Applianc¬ 
es Co , D C Pa., 101 F.Supp. 549, af¬ 
firmed, C.A., 193 F.2d 489—^Popo- 
vitch V. Kasperlik, D.C.Pa, 76 F. 
Supp 233—^Downey v. Palmer, D. 

C. N.Y., 27 F.Supp. 993—Holland v. 
Majestic Radio & Television Corpo¬ 
ration, D.C.N.Y., 27 F.Supp. 990. 

U. S. V. 72.71 Acres of Land, 
More or Less, Situate in Montgom¬ 
ery County, Md., D.C.Md., 23 F.R. 

D. 635—Wltcjak v. Allen, D.C.Pa.. 
22 F.R.D. 330—Carter v. American 
Bus Lines, Inc., D.G.Neb., 22 F.R. 
D. 323—^Klee v. Pittsburgh & W. 
V. Ry. Co., D.C.Pa., 22 F.R.D. 262 
—Continental Mfg. Corp. v. Scran¬ 
ton Storage Battery Corp., D.C.Pa., 
22 FR.D. 99—E. I. Du Pont De 
Nemours & Co. v. U. S. Camo Corp., 
DC.Mo.. 19 F.R.D. 495—Smith v. 
Piper Aircraft Corp., D.C.Pa., 18 
P.R.D. 169—Fli-Fab, Inc. v. U. S., 
D.C.R.I., 16 F.R.D. 653—Banking & 
Trading Corp. v. R. F. C., D.C.N.Y., 
16 F.R.D. 360—^Browne-Vintners 
Co. v. National Distillers Products 
Corp., D.C.N.Y., 15 F.R.D. 205— 
Hutchison v. New Amsterdam Cas. 
Co., D,C.Pa., 13 F.R.D. 176—Messelt 
V. Security Storage Co., D.C.Del., 11 
P.R.D. 342—^Magee v, McNany, D. 
C.Pa., 10 F.R.D. 5—^Armani v. Cru¬ 
cible Steel Co. of America, D.C.N. 
T., 7 P.R.D. 344—U. S. V. Ameri¬ 
can Optical Co., D.C.N.T., 7 P.R.D. 
158—Snyder v. Dravo Corp., D.C. 
Pa., 6 P.R.D. 646—^Rupe v. Asso¬ 
ciated Elec. Co., D.C.Del., 6 P.R.D. 
309—Friedman v. Transamerica 
Corp., D,C.Del.. 6 P.R.D. 116—Gau- 
mont V. Warner Bros. Pictures, D. 
C.N.Y,, 2 P.R.D. 45—Michaud v. 
Rogers, D.C.N.T., 1 P.R.D. 722—U. 
S., for Use and Benefit of Dorfman 
V. Standard Surety & Casualty Co. 
of New York, D.C.N.Y., 1 F.R.D. 
239. 

Dlberal applloation. of Bole 
Mandate of Federal Rule that leave 
to amend shall be freely given when 
justice so requires is liberally ap¬ 
plied. 

U.S.—^Walder v. Paramount Publix 
Corp., D.C.N.Y., 136 F.Supp. 228— 
Darcy v. North Atlantic & Gulf S. 
S. Co., D.C.Pa., 78 F.Supp. 662. 

Deave granted 

Where allegations of fraud offend¬ 
ed against Rule of Civil Procedure 
requiring such allegations to be set 
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forth with particularity as to cir¬ 
cumstances constituting the fraud, 
in the Interest of substantial justice, 
leave would be granted to amend. 
U.S.—Simmonds Aerocessories, Lim¬ 
ited V. Elastic Stop Nut Corp. of 
America, D.C.N.J., 164 F.Supp. 616, 
reversed on other grounds, C.A., 
267 F.2d 486. 

Proceeding In forma pauperis 

The text rule is particularly appro¬ 
priate when the party seeking to 
amend is permitted to proceed in 
forma pauperis and because of his 
circumstances does so without bene¬ 
fit of counsel. 

D.C.—Wyant v. Crittenden, 113 F.2d 
170, 72 App.D.C. 163. 

Dapse of time as justifying denial 
Where lapse of seven years be¬ 
tween date of filing of complaint and 
motion to amend resulted from cir¬ 
cumstances fully acquiesced in by 
defendants, and the original com¬ 
plaint was not fatally defective, the 
district court erred in denying to 
plaintiffs leave to amend. 

U.S.—^Aiken v. Insull, C.C.A.I11., 122 
F.2d 746. 

57. U.S.—^Donohue v. New York Life 
Ins. Co., D.C.Conn., 9 F.R.D. 669. 

58. U.S.—Continental Mfg. Corp. v. 
Scranton Storage Battery Corp., 22 
F.R.D. 99—^Donohue v. New York 
Life Ins. Co., D.C.Conn., 9 P.R.D. 
669. 

59. U.S.—^Brown v. Dunbar & Sulli¬ 
van Dredging Co., CA..N.Y., 189 F. 
2d 871. 

Hirshhorn v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 101 F.Supp. 549, 
aflarmed, CA.., 193 F.2d 489—Over- 
field V. Pennroad Corporation, D.C. 
Pa., 39 F.Supp. 482. 

Fli-Fab, Inc. v. U. S., D.C.R.I., 16 
F.R.D. 663—^Hutchison v. New Am¬ 
sterdam Cas. Co., D.C.Pa., 13 F.R. 
D. 176. 

To avoid delay 

Amendments should be freely al¬ 
lowed to avoid delay or complete 
frustration of a determination of 
case on merits. 

U.S.—^De Franco v. U. S., D.C.Cal., 18 
F.R.D. 156. 

Purpose of Buie 

Rule requiring court to grant leave 
to amend freely when justice so re¬ 
quires was drawn to give effect to 
principle that cases should, as far as 
possible, be determined on their mer¬ 
its and not on technicalities. 
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will not be unduly prejudiced or the trial unduly 
delayed.Amendments should be refused when it 
appears that the interests of justice might be im¬ 
paired.®^ 

On the other hand, the Federal Rule prescribing 
a liberal policy in granting leave to amend does not 
mean that leave is to be granted without restraint, 
since then the right to amend would be absolute and 
not rest in the discretion of the court 

Where leave of court to amend a pleading is not 
necessary, it is error to deny the leave when it is 
asked. 

WTien the issues in a case are determined by 
voluntary stipulation, and full trial had thereon, 
the trial court does not abuse its discretion in re¬ 
fusing to permit an amendment which included an 
element of damage deliberately removed by the 


moving party.®® 

The discretion of the court as to the allowance 
of amendments as to jurisdictional averments is dis¬ 
cussed supra § 323. 

§ 328 . - Complaint 

The right to amend a complaint where leave of court 
is required Is a matter within the court's sound discretion; 
but leave should be freely given when justice requires. 

The right to amend a complaint after the filing 
of an answer or other responsive pleading, or in 
other instances where plaintiff may require leave 
of court to amend,®® as where there have been prior 
amendments of the complaint,®^ is a matter for the 
exercise of the court’s sound discretion, in the light 
of all the facts and circumstances of each particu¬ 
lar case.®^ 


U.S.—Copeland Motor Co. v. General 
Motors Corp., C.AGa., 199 F.2d 666. 

Continental Mfg’. Corp. v. Scran¬ 
ton Storage Battery Corp., D.C.Pa., 
22 F.R.D. 99. 

60. U.S.—Gallon v. Lloyd-Thomas 
Co., C.AMo., 264 F.2d 821—Sunray 
Oil Corp. V. Sharpe, C.A.Tex., 209 
F.2d 937. 

Sechrist v. Palshook, D.CPa., 97 
F.Supp 505. 

Kimbro v. U. S. Rubber Co., D C. 
Conn., 22 F.R D, 309—Klee v. Pitts¬ 
burgh & W. V. Ry. Co., D.C.Pa., 22 
F.R.D. 252—Continental Mfg, Corp. 
V. Scranton Storage Battery Corp., 
D.C.Pa., 22 F.R.D. 99—Fli-Fab, Inc. 
V. U. S., D.C.R.L, 16 F.R.D. 553— 
Hutchison v. New Amsterdam Cas. 
Co., D.C.Pa., 13 FR,D. 175—^Dono¬ 
hue V. New York Life Ins. Co., D 
C Conn., 9 F.R D. 669. 

Timeliness of motion to amend as 
element in resolving question 
whether allowance of amendment 
will prejudice any party see infra 
§ 331. 

Allowance of amendment required 
Where motion to amend results in 
no prejudice to opposing party, jus¬ 
tice requires the amendment within 
meaning of Federal Rule of Civil 
Procedure providing that leave to 
amend shall be freely given when 
justice so requires. 

U.S.—Schwartz v. American Stores 
Co.. D.C.Pa., 22 F.R.D. 38. 

61- U.S.—^In re Watauga Steam 
Laundry, D.C.Tenn., 7 F.R.D. 657. 

62. U.S.—Garrison v. Baltimore & O 
R. Co. D.C.Pa., 20 F.R.D. 190— 
Friedman v. Transamerlca Corp., 
D.C.Del., 5 F.R.D. 115. 

63. Bequlrement of Jndicial approv¬ 
al 

Federal Rule prescribes a liberal 
policy in granting leave to amend, 
but policy does not mean absence of 


all restraint, the requirement of ju¬ 
dicial approval suggesting that there 
are instances where leave should not 
be granted. 

U.S.—Schick V. Finch, D.C.N.T., 8 F. 
R.D. 639. 

64. U.S.—^Peterson Steels, Inc. v. 
Seidman, C.A.I11., 188 F.2d 193— 
Rogers v. Girard Trust Co., C.C.A. 
Ohio, 159 F.2d 239. 

65. U.S.—Sharp v. Barnhart, C.C.A. 
Ind., 117 F.2d 604, certiorari denied 
Canterbury v. Barnhart, 61 S.Ct. 
1099, 313 US. 576, 85 L.Ed. 1533— 
James v. Barnhart, C.C.A.Ind, 117 
F,2d 604, certiorari denied 61 S.Ct. 
1098, 313 U.S. 676, 86 L Ed. 1534. 

66. U S.—^Rogers v. White Metal 
Rolling & Stamping Corp., C.A. 

, Conn., 249 F.2d 262, certiorari de- 
' nied 78 S.Ct. 777, 356 U.S. 936, 2 
L.Bd.2d 812. 

American Securit Co. v. Shatter¬ 
proof Glass Corp., DC.Del., 166 F. 
Supp. 813—Universal Film Ex¬ 
changes, Inc. V. Swanson, D.C. 
Minn, 165 F.Supp. 95—Wilt v. 

Smack, D.C.Pa., 147 F.Supp. 700. 

Green v. Walsh, D.C.Wis., 21 F. 
R.D. 15—United Exhibitors v. 
Twentieth Century Fox Film Corp., 
D.C.Pa., 18 F.RD. 469—Pallant v. 
Sinatra, D C.N.Y., 7 F.RD. 293. 
Denial of leave held proper 

Where trial court sustained motion 
to dismiss action for malicious pros¬ 
ecution for failure of amended com¬ 
plaint to state justiciable cause of 
action for damages, trial court did 
not abuse discretion in denying leave 
to amend further. 

U.S.—^Leggett v. Montgomery Ward 
& Co., C.A.Wyo., 178 F.2d 436. 

67. U.S.—Young V. Garrett, C.C.A. 
Ark., 159 F.2d 634. 

D.C.—Laughlin v. Garnett, 138 F.2d 
931, 78 U.S.App.D.C. 194, certiorari 
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denied 64 S.Ct. 1055, 322 U.S. 738, 

88 L.Ed. 1572. 

Deave to amend denied 

(1) A motion by plaintift for leave 
to file a second amended complaint 
would be denied, where plaintiff him¬ 
self stated that it was unnecessary. 
D.C.—Hoover v. Lacey, D.C., 80 F. 

Supp. 691. 

(2) Where a second amended com¬ 
plaint was stricken with permission 
to file a third, plaintiff, having elect¬ 
ed to stand thereon and after appeal¬ 
ing unsuccessfully, was not allowed 
to file a third amended complaint. 
D.C—Jones v. Kennedy, D.C., 2 F.R. 

D. 357. 

(3) Plaintiffs’ motion to amend 
complaint was denied where such mo¬ 
tion was the fourth attempt to state 
a cause of action and the third re¬ 
quest to amend more than sixteen 
months after filing the complaint, 
and subject matter of amendment 
was known four months ago and the 
“new” matter sought to be incorpo¬ 
rated in the complaint was once in¬ 
cluded in the original and first 
amended complaint and later was 
abandoned or deleted when plaintiffs 
filed their second amended complaint, 
and the instant motion to amend was 
not filed until after date was fixed for 
argument of defendant’s motion to 
dismiss the complaint and after 
briefs had been exchanged and filed. 
U.S.—^Friedman v. Transamerlca 

Corp., D.C.Del., 6 F.R.D. 115. 

68. Nature of request for permis¬ 
sion 

Trial court did not err in denying 
plaintiff an opportunity to amend his 
complaint, where he did not request 
permission to do so in trial court ex¬ 
cept as to certain minor details for 
which permission was granted, and 
there was no suggestion in com¬ 
plaint of fraud or mistake and no 
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In general, leave to amend a complaint should be 
freely given when justice requires,and defendant 
is not prejudiced thereby,*^0 especially when defend¬ 
ant has had notice of the general nature of plaintiff’s 
claim from the beginning.^i Indeed, the interests 
of both parties should be considered.72 Where leave 


of court to amend a complaint is not necessary, it is 
error to deny the leave when it is askedJS 

In some instances leave to amend should be grant¬ 
ed even though no request to amend is made to the 
court.74 

Partial grant of right to amend. Where the cir- 


presentation of facts which would be 
pertinent to a defense based on waiv¬ 
er or estoppel which plaintiff on ap¬ 
peal asked the opportunity to allege 
and prove. 

U.S—Lorentz v. R. K. O. Radio Pic¬ 
tures, C.C.A.Cal., 156 P.2d 84, cer¬ 
tiorari denied 67 S.Ct. 81, 329 U.S. 
727, 91 L.Ed. 629. 

Denial of leave held proper 

(1) Where plaintiff had previously 
been granted permission to serve two 
amended complaints, and action had 
been pending over three years, plain¬ 
tiff’s application for leave to serve a 
further amended complaint would be 
denied. 

U.S.—Bernstein v. N. V. Neder- 
landsche-Amerlkaansche Stoom- 
vaart-MaatschapplJ, D.C N.T., 79 P. 
Supp. 38, affirmed in part and mod¬ 
ified in part on other grounds, C. 
A., 173 P.2d 71. 

(2) Even if district court had had 
authority to grant motion to amend 
complaint after judgment of dis¬ 
missal, denial of motion was not 
abuse of discretion in view of fact 
that litigation had been protracted 
and plaintiff had not accepted judicial 
advice as to preparation of com¬ 
plaint. 

U.S.—Cooper v. R. J. Reynolds To¬ 
bacco Co., C.AMass., 266 P 2d 464, 
certiorari denied 79 S.Ct. 112, 368 
U.S. 876, 3 L..Ed.2d 106. 

69. U.S.—Gates v. Woods, C.C.A.W. 
Va., 164 P.2d 936. 

Wilt V. Smack, D.C.Pa., 147 P. 
Supp. 700—Slick Airways v. Amer¬ 
ican Airlines, D.C.N.J., 107 P.Supp. 
199, appeal dismissed, C.A., Amer¬ 
ican Airlines v. Porman, 204 P 2d 
230, certiorari denied 74 S.Ct. 54, 
346 U.S. 806, 98 L.Ed. 336. 

Smith V. Piper Aircraft Corp., 
D.C.Pa., 18 P.R.D. 169. 

Deave granted 

Leave to amend claim for relief in 
first cause of action would be grant¬ 
ed, where there was no opposition to 
such amendment and no reason to re¬ 
fuse permission to amend complaint 
in such respect. 

U.S.—Sloane v. Land, D.C.N.T., 16 
P.R.D. 242. 

Befasal held error 

(1) In general. 

U.S.—Woods V. Hillcrest Terrace 
Corp., C.A.S.D., 170 P.2d 980. 

(2) Trial court in action wherein 
defendant moved for summary judg¬ 


ment, based in part on its answers to 
plaintiff’s interrogatories, abused its 
discretion in denying plaintiff leave 
to amend so as to make complaint 
conform to defendant’s answers. 
U.S.—Kirk V. U. S., C.A.Idaho, 232 P. 
2d 763. 

(3) In seller's action for alleged 
breach of contract giving seller pref¬ 
erential right to meet any gas price 
quoted buyer by a reputable, re¬ 
sponsible and then existing gas pipe 
line distributing company and re¬ 
quiring buyer, before purchasing 
from competitor to obtain seller’s 
written refusal to meet competitive 
price offered, refusal to allow seller 
to amend complaint, before seller 
rested its case and before buyer of¬ 
fered any evidence, so as to raise is¬ 
sue of whether competitor from 
whom buyer was then purchasing 
was a reputable, responsible and then 
existing gas pipe line distributing 
company, was an abuse of discretion. 
U.S.—Southern Coast Corp. v. Sin¬ 
clair Refining Co., C.A.Tex., 181 P. 
2d 960. 

70. U.S.—^Universal Film Exchang¬ 
es, Inc. V. Swanson, D.C.Minn., 165 
P.Supp. 96—^Hirshhorn v. Mine 
Safety Appliances Co., D.C.Pa., 101 
P.Supp. 549, affirmed, C.A., 193 P. 
2d 489. 

Quinlan v. Matthews, D.C.Pa., 23 
F,R.D. 25. 

If there Is any prejudice to the de¬ 
fendant from allowing an amendment 
to the complaint the court is more 
reluctant to allow the amendment. 
U.S.—^Klmbro v. U. S Rubber Co., 
D.aConn., 22 P.R.D. 309. 

Refusal as prejudicing plaintiff 
Where defendant would not be 
prejudiced, and plaintiff by being re¬ 
quired to start a new action would be 
prejudiced because of limitations 
plaintiff was entitled to amend com¬ 
plaint to correctly allege state of de¬ 
fendant’s incorporation. 

U.S.—^Bowles V. Underwood Corp., D. 
C.Wis., 6 P.R.D. 26. 

Bight to jury trial 
Plaintiff’s motion to file a second 
amended complaint after defendant 
had waived his right to jury trial 
would not be denied on ground that 
defendant would be prejudiced In 
that he would not now be able to 
obtain a jury trial, especially where 
plaintiff in her memorandum consent¬ 
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ed that a jury trial be granted, if de¬ 
fendant should desire one. 

US—Lader v. Dahlberg, D C.N.Y., 2 
F.R.D 49. 

Circumstances held not to constitute 
prejudice to defendant 

(1) In general. 

U.S.—Bowles V. Tankar Gas, D.C. 
Minn.. 6 PRD. 230. 

(2) Where action was not ready 
for trial and on argument defend¬ 
ant urged motions of its own on ba¬ 
sis of both original and proposed 
amended complaint, defendant could 
not be prejudiced, and hence plain¬ 
tiff’s motion to amend the complaint 
would be granted. 

U.S.—Magnetic Engineering & Mfg. 
Co. V. Dings Magnetic Separator 
Co., D.C.N.Y., 86 P.Supp 13, appeal 
dismissed in part and modified in 
part on other grounds, C.A., 178 P 
2d 866. 

(3) In action seeking injunctive re¬ 
lief predicated on alleged anti-trust 
violation resulting in inability of 
plaintiff to obtain adequate film sup¬ 
ply for its theater, wherein plaintiff 
sought to amend complaint eight 
months later to recover treble dam¬ 
ages instead of injunctive relief and 
to add to former conspiracy allega¬ 
tions and to modify charges concern¬ 
ing rental prices paid to obtain film 
from defendants, no prejudice would 
result from alleged necessity of filing 
motion to strike if new complaint 
was allowed or by modification of 
charges with respect to film rental 
U.S.—A.L.B. Theatre Corp. v. Loew’s 

Inc, D.C.I11., 21 P.R.D. 584. 

71. U.S.—Smith v. Piper Aircraft 
Corp., D.C.Pa., 18 P.R.D. 169. 

72. U.S.—Friedman v. Transamerica 
Corp., D.C.Del., 6 F.R.D. 116. 

73. U.S.—Peterson Steels, Inc. v. 
Seidmon, C.A.I11., 188 P.2d 193— 
Rogers v. Girard Trust Co., C.C.A. 
Ohio, 169 F.2d 239. 

74. On grant of motion to dismiss 
Although granting of motion to 

dismiss complaint is good as to par¬ 
ticular complaint, leave to amend it 
should be grranted, where existence 
of other facts, which, if alleged, 
would cure defects in complaint, is 
shown, even though no request to 
amend pleading is made to court. 
U.S.—Sidebotham v. Robison, C.A. 
Cal., 216 P.2d 816—^Downey v. 
Palmer. C.C.A.N.Y., 114 F.2d 116. 
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cumstances warrant it a motion to amend a com¬ 
plaint may be granted in part and denied in partJ^ 

§ 329. -Answer 

The grant of leave to amend an answer, where leave 
is required, rests In the sound discretion of the court, and 
leave will be freely given when Justice so requires. 

The granting or denying of leave to amend an 
answer, where leave is required, rests within the 
sound discretion of the court and leave of court 
to amend the answer will, and should, in general, 
be freel}" given when justice so requires.'^^ 

The discretion of the court in granting permission 
to amend an answer by interposing a counterclaim, 
or to amend a counterclaim, is discussed infra § 342. 

§ 330. Injustice or Prejudice 

The test of whether amendments to pleadings should 
be allowed is whether such action will prejudice, or work 
an injustice on, the adverse party. 

The test of whether amendments to pleadings 
should be allowed is whether such action will preju¬ 
dice, or work an injustice on, the adverse party. 


35A C.J.S. 

Thus an amendment merely correcting mistakes may 
be denied by the court in its discretion, where 
circumstances of procedural or trial prejudice may 
be produced in some particular situation, but will 
be granted where it would be permissible under state 
law and involves no procedural or trial prejudice."^^ 
As a practical matter, the only reason for not allow¬ 
ing an amendment to a pleading is prejudice to the 
opposing party, In determining whether the op¬ 
posite party will be prejudiced by an amendment 
various elements must be considered including the 
timeliness of the motion to amend, as discussed infra 
§ 331, and the fact that the proposed amendment 
pleads a new claim, as considered infra § 338. 

Complaint. Where plaintiff is acting in good 
faith, is not acting for purposes of delay, and the 
adverse party will not be prejudiced by the allow¬ 
ance of the amended pleading, the court will grant 
the motion to amend.^i xhe fact that defendant will 
be obliged to go to some additional time and expense 
in order to answer the amended complaint does 
not constitute such prejudice as will preclude the 

amendment. 8 2 


75. Zssties already decided 

In suit under Fair Labor Standards 
Act, motion to file third amendment 
to amended complaint after passage 
of Portal-to-Portal Act, In order that 
the complaint might allege substan¬ 
tive and jurisdictional facts neces¬ 
sary to support claim for relief on is¬ 
sues still pending would be granted, 
but motion would be denied with re¬ 
spect to paragraphs of complaint re¬ 
lating to issues which had ready been 
decided adversely to plaintiffs. 

U.S.—Bauler v. Pressed Steel Car 
Co., D.C.Ill., 81 F.Supp, 172, af¬ 
firmed, C.A., 182 P.2d 367. 

76- U.S.—Chesapeake & O. Ry, Co. 
V. Newman, C.A.Ohlo, 243 P.2d 804 
—^Whelan v. New Mexico Western 
Oil & Gas Co., C.A.N.M., 226 F.2d 
166—^Aetna Casualty & Surety Co, 
V. Abbott, CCA.Md., 130 F.2d 40. 

Darcy v. North Atlantic & Gulf 
S. S. Co., D.C.Pa., 78 F.Supp, 662. 

77- U.S.—Refrigeradora Del Nor- 
oeste S.A. v. Appelbaum, C.A.I11., 
248 P.2d' 868, certiorari denied 78 
S.Ct. 561, 356 U.S. 901, 2 L.Ed.2d 
680—McNaughton v. New York 
Cent R. Co., C.A.Ind., 220 P.2d 835 
—W. C. Shepherd Co. v. Royal In- 
dem. Co., C.A.Ga., 192 P.2d 710. 

Dlx V. Brownell, D.C.N.Y., 141 
F.Supp. 789—^Western Maryland 
Ry. Co. V. U. S., D.C.Md., 131 P. 
Supp. 873, affirmed, CA.., 227 F.2d 
676, certiorari denied 76 S.Ct. 696, 
361 U.S. 907, 100 L.Ed. 1443—Rich¬ 
ard Nathan Corporation v. Mitsub¬ 
ishi Shoji Kalsha, Limited, D.C.N. 
Y., 41 F.Supp. 299—Downey v. 

Palmer, D.C.N.Y., 27 F.Supp. 993, 


Witcjak V. Allen, D.C.Pa., 22 F.R. 
D. 330—^E. I. Du Pont De Nemours 
& Co. V. U. S. Camo Corp., D.C.Mo., 
19 P.R.D. 496—Snyder v. Dravo 
Corp., D.C.Pa., 6 P.R.D. 646. 

D.C.—Tansey v. Transcontinental & 
Western Air, D.C., 97 F.Supp. 458. 

Beal party in interest 

In suit against owner and opera¬ 
tor of airplane for death of passen¬ 
ger in India, defendant was entitled 
to amend answer so as to allege that 
plaintiff was not the real party in 
interest in that claim had been as¬ 
signed to decedent’s employer’s in¬ 
surance carrier by operation of New 
York Workmen’s Compensation Law. 
U.S.—^Werkley v. Koninklijke Lucht- 
vaart Maatschappij N. V., D.C.N. 
Y., Ill F.Supp. 300. 

Befusal held error 
Where issue of judgment creditor’s 
right to recover from judgment debt¬ 
or’s insurer under terms of automo¬ 
bile liability policy turned on ques¬ 
tion of which of two policies was in 
effect at time of injury, court erred 
in refusing insurer’s motion for per¬ 
mission to amend answer to show 
that judgment creditor was an em¬ 
ployee and that both policies exclud¬ 
ed from coverage all employees while 
engaged in business of Insured judg¬ 
ment debtor. 

U.S.—^Maryland Cas. Co. v. Ricken- 
backer, C.C.A.S.C., 146 F.2d 761. 

78. U.S.—^Helene Curtis Industries 
V. Sales Affiliates, D.C.N.Y., 105 F. 
Supp. 886, affirmed, C.A., 199 F.2d 
732. 


Taylor v. Reading Co., D.C.Pa., 
23 F.R.D. 186. 

Primary question on motion to 
amend pleading after filing of re¬ 
spondent’s pleading is whether allow¬ 
ance of amendment will work injus¬ 
tice on any of the parties. 

U.S.—Peitzman v. City of Illmo, C.C. 

1 A Mo., 141 P.2d 956, certiorari de¬ 
nied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 577, rehearing denied 65 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. 647. 

Carroll v. Pittsburgh Steel Co., 
D.C.Pa., 103 F.Supp. 788—Hirsh- 
horn V. Mine Safety Appliances 
Co., D.C.Pa., 101 F.Supp. 649, af¬ 
firmed, C.A., 193 F.2d 489—Pier- 
stein V, Piper Aircraft Corp., D.C. 
Pa., 79 F.Supp. 217—Overfield v. 
Pennroad Corporation, D.C.Pa., 39 
F.Supp. 482. 

Klee V. Pittsburgh & W. V. Ry. 
Co., D.C.Pa., 22 P.R.D. 252—A. L. 

B. Theatre Corp. v. Loew’s Inc., D. 

C. I11., 21 P.R.D. 684—Budd Co. v. 
U. S., D.C.Pa., 19 P.R.D. 346—Ru- 
cienski v. Vanadium Corp. of 
America, D.C.N.Y., 6 F.R.D. 313. 

79. U.S.—Cummings v. Greif Bros. 
Cooperage Co., CA.Ark., 202 P.2d 
824. 

80. U.S.—^Kerrigan’s Estate v. Jo¬ 
seph E. Seagram & Sons, C.A.Pa., 
199 P.2d 694. 

Weiss V. U. S., D.C.N.J., 168 F. 
Supp. 300. 

81. U.S.—Continental Mfg. Corp. v. 
Scranton Storage Battery Corp,, D. 
C.Pa., 22 P.R.D. 99. 

82. Additional claims 

Where plaintiff had instituted ac- 
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In determining whether to allow an amendment to 
the complaint, in an action for negligence, the test 
is whether the original pleading really gives defend¬ 
ant notice that he would be held for all the acts of 
negligence ;83 and as to whether there is prejudice 
to defendant by allowing the amendment, the test 
is whether defendant was apprised of the facts by 
the original pleading or could have reasonably as¬ 
certained them. 84 

Answer. In determining whether an amendment 
to an answer will be allowed, the court must con¬ 
sider whether plaintiff will be prejudiced thereby 
or injustice done.85 The fact that the allowance 
of an amendment to an answer would require addi¬ 
tional preparation for trial by plaintiff or by both 
parties is not ground for the refusal thereof,*^ at 
least where the issues sought to be raised were al¬ 
ready known to plaintiff but plaintiff may be 
awarded a sum for the expenses of the necessary in¬ 
vestigation and preparation.88 The fact that there 
are special circumstances that make it difficult for 
plaintiff to prepare for trial does not justify the 
denial of defendant’s motion for leave to amend the 
answer. 8 3 


§ 331. Time for Amendment 

since the Federal Rules prescribe no limitation of time 
for the amendment of pleadings, mere delay Is not enough 
to bar an amendment in the absence of prejudice to the 
opposite party; but timeliness, excuse for delay, and 
prejudice to the opposite party are factors to be consid¬ 
ered in determining whether to allow an amendment. 

The Federal Rules of Civil Procedure prescribe 
no limitation of time for the amendment of plead- 
ings,30 and mere delay is not enough of itself to bar 
an amendment but to defeat the amendment it 
must appear that to allow the amendment will, in 
view of the delay, result in prejudice to the opposite 
party.83 Thus, where there has been an unreason¬ 
able delay in making an amendment by one party to 
the prejudice of the opposite party a refusal to per¬ 
mit the amendment is warranted.33 Even after 
pre-trial conference, a motion for leave to amend 
should be granted where no prejudice is suffered by 
the opposing party and the fact that an amend¬ 
ment is tendered shortly before the trial does not 
preclude the allowance of it where it does not change 
in any material way the evidence which will be 
offered.3 5 Certain amendments may even be made 


tion to recover a sum of money de¬ 
posited with defendant to Insure per^ 
formance under a written agreement 
between the parties, and defendant 
by way of counterclaim demanded 
judgment against plaintiff In amount 
in excess of plaintiff's demand, and 
affidavit In support of plaintiff's mo¬ 
tion to amend stated that motion to 
amend was decided on after corre¬ 
spondence with president of plaintiff 
corporation revealed that plaintiff 
had other claims for damages against 
defendant which were not in the orig¬ 
inal complaint, motion to amend 
would be granted, it not appearing 
that defendant’s position would be 
prejudiced by such amendment. 

U.S.—Continental Mfg. Corp. v. 
Scranton Storage Battery Corp., su¬ 
pra. 

53. U.S.—^Michelsen v. Penney, C.C. 
A.N.T., 135 P.2d 409. 

Klmbro v. U. S. Rubber Co., D. 
C.Conn., 22 F.R.D. 309. 

54. U.S.—Kimbro v. U. S. Rubber 
Co., supra. 

85. U.S.—Harding v. Policyholder's 
Nat. Life Ins. Co., D.C.N.D., 66 F. 
Supp. 864, affirmed, C.C.A., 147 F. 
2d 861. 

Rupe v. Associated Elec. Co., D. 
C.Del., 6 F.R.D. 309. 

Possible prejudice 

Where it could not be said, on state 
of record existing at the time when 
defendant moved for leave to file, in 
suit for refund of federal corporation 
income taxes for 1947, second amend¬ 
ed answer, adding defense that net 


operating loss for 1946, available to 
be carried forward to 1947, should be 
eliminated by credit against taxpay¬ 
er's income and excess profits tax lia¬ 
bilities for 1944 and refund of 1944 
excess profits taxes, that the two 
items could not possibly be includible 
in gross income, but there was some 
support in record for plaintiff’s posi¬ 
tion that it would be prejudiced in 
event that defendant was permitted 
to rely on contention that such items 
should be taken into consideration in 
computing plaintiff’s 1947 taxable in¬ 
come, motion would be denied, with 
leave to defendant to renew same at 
hearing, which would be granted to 
plaintiff to submit evidence and ar^ 
gument to rebut defendant’s conten¬ 
tion. 

U.S.—Budd Co. V. U. S., D.C.Pa., 19 
F.R.D. 346. 

Plaintiff held not prejudiced 
In action for personal Injuries and 
expenses caused when ship rolled 
heavily in a storm, permitting trial 
amendment to answer modifying an 
admission that "there was a severe 
storm, the seas were heavy, and the 
said steamship pitched, tossed and 
rolled” to an admission that "the 
seas were heavy and the steamship 
rolled” was not error, where trial 
lasted for about ten days after 
amendment was allowed ajid no mo¬ 
tion was made for adjournment to 
enable plaintiffs to procure further 
evidence. 

U.S.—^Voltmann v. United Fruit Co., 
C.C.A.N.Y., 147 F.2d 614. 

501 


fSe. U.S.—Witejak v. Allen, D.C.Pa., 
22 F.R.D. 330. 

87. U.S.—Fli-Fab, Inc. v. U. S., D.C. 
R.I., 16 F.R.D. 553. 

88. U.S.—Witejak v. Allen, D.C.Pa., 
22 F.R.D. 330. 

89. Death of plaintiff’s former coun¬ 
sel, making it more difficult for plain¬ 
tiff to prepare properly for trial, 
would not alone justify denial of de¬ 
fendant’s motion for leave to amend 
answer. 

U.S.—^Fli-Fab, Inc. v. U. S., D.C.RI., 
16 F.R.D. 653. 

90. U.S.—^Hirshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 101 F. 
Supp. 649, affirmed, CA... 193 F.2d 
489. 

E. I. Du Pont De Nemours & Co. 
V. U. S. Camo Corp., D.C.Mo,, 19 F. 
RD. 496. 

91. U.S.—Fli-Fab, Inc. v. U. S., D.C. 

R.I., 16 F.R.D. 553—Armstrong 

Cork Co. V. Patterson-Sargent Co., 
D.C.Ohio, 10 F.R.D. 634—^Donohue 
V. New York Life Ins. Co., D.C. 
Conn., 9 F.R.D. 669. 

92. U.S.—Fli-Fab, Inc. v. U. S., D.a 
RI., 16 F.R.D. 563. 

93. U.S.—^Portsmouth Baseball Corp. 
V. Frick, D.C.N.Y., 21 F.R.D. 318— 
Friedman v. Transamerica Corp., 
D.C.Del., 6 F.R.D. 115. 

94. U.S.—Snyder v. Dravo Corp., D. 
C.Pa., 6 F.R.D. 646. 

95. New issue presented 

Even though amendment tendered 
approximately two weeks before trial 
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after judgment.®® However, an amendment after 
judgment may also be properly denied by the court, 
in the exercise of its discretion, where the moving 
party has been guilty of delay.®^ 

On the other hand, it must also be recognized that 
there must be an end finally to a particular litiga¬ 
tion;®® and timeliness and diligence or laches,®® or 
timeliness, excuse for delay, and prejudice to the 
opposite party,1 are factors to be considered in de¬ 
termining whether to allow an amendment. So, in 
resolving the question of whether the allowance of 
an amendment will work an injustice on or prejudice 
any of the parties the timeliness of the motion to 
amend is an element to be considered.® 

The party seeking to amend should exercise due 
diligence;® and the injunction of the Rule that 
“leave shall be freely given when justice so requires” 
does not permit an amendment in every case regard¬ 
less of a party’s diligence.'* Thus, an amendment 
will not be allowed when its proponent has not been 
reasonably diligent and the rights of the opposing 
party will be unduly prejudiced or the trial of the 


issues unduly delayed;® and the failure of a party 
seeking an amendment to show that his delay in 
tendering the amendment was due to excusable 
oversight will support a refusal to allow the amend¬ 
ment.® 

In determining whether to grant or refuse leave 
to amend, in so far as the timeliness of the amend¬ 
ment is concerned, the court must exercise its sound 
discretion;'^ and the court depends entirely on the 
particular facts and circumstances of each case, 
and the legal pantomime in getting the case to 
issue.® 

In determining whether there has been an in¬ 
excusable delay, the court must consider the date 
of the filing of the motion for leave to amend, 
rather than the date of the hearing on the motion.® 

The time when amendments may be made as to 
jurisdictional averments is discussed supra § 323. 

Complaint, An amendment to a complaint may be 
allowed and is not necessarily precluded where 
plaintiff is guilty of great delay,i® even where the 
amendment is offered shortly prior to trial,and 


presented another issue, namely, lack 
of good faith In execution of agree¬ 
ment, whereas original complaint, in 
dealer’s suit against manufacturer 
for damages resulting from cancella¬ 
tion of agreement, had merely alleged 
that termination of agreement had 
not been in good faith, it dad not 
change in any material \vay evidence 
which would be offered by plaintiff, 
and therefore trial judge should have 
permitted amendment to be filed 
U.S.—Busam Motor Sales v. Ford 
Motor Co., C A Ohio, 203 F.2d 469. 
96- U.S.—Lloyd v. United Liquors 
Corp.. C.A.Tenn., 203 F.2d 789. 

97. U S —^Adkins v. E I. Du Pont De 
Nemours & Co., C.A.Okl, 176 P.2d 
661, certiorari denied 70 S.Ct 234, 
338 U.S. 895, 94 L.Ed. 550, certiorari 
denied 70 S.Ct. 661, 339 U.S. 935, 
94 L.Ed. 1353. 

98. U.S.—Friedman v. Transamerica 
Corp., D.C.Del., 6 F.R.D. 115. 

99. U.S.—^Hirshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 101 F.Supp. 
649, afflnned, C.A., 193 F.2d 489. 

1. U.S.—^Klee v. Pittsburgh & W. V. 
Ry. Co., DC.Pa., 22 F.R.D. 252— 
Garrison v. Baltimore & O. R. Co., 
D.CPa., 20 F.R.D. 190. 

2. U.S.—Carroll v. Pittsburgh Steel 
Co., D.C.Pa., 103 F.Supp. 788— 
Hirshhorn v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 101 F.Supp. 549, 
affirmed, C.A., 193 P.2d 489. 

3. U.S.—^B. I. Du Pont De Nemours 
& Co. V. U. S. Camo Corp., D.C.Mo., 
19 P.R.D. 495. 

4. U.S.—^Darcy v. North Atlantic & 


Gulf S. S. Co., D.C.Pa., 78 F.Supp. 
662. 

Canister Co. v. National Can 
Corp, DC Del., 6 F.R.D. 613—Rupe 
V. Associated Elec, Co., D.C.Del., 6 
F.R.D. 309. 

5. U.S.—Rupe V. Associated Elec. 
Co, supra, 

6. U.S.—Friedman v. Transamerica 
Corp., D.CDel, 5 FR.D. 115. 

7. U.S.—E. I. Du Pont De Nemours 
«fe Co. V. U. S. Camo Corp, D.C.Mo., 
19 F.R.D. 495. 

8. U.S.—Klee v. Pittsburgh & W. V. 
Ry. Co„ D.C.Pa., 22 FRD. 252— 
Garrison v. Baltimore & O. R. Co., 
D.C.Pa., 20 P.R.D. 190—E. I. Du 
Pont De Nemours & Co. v. U. S. 
Camo Corp., D.C.Mo., 19 F.RD. 495 
—^Armstrong Cork Co. v. Patter- 
son-Sargent Co., D.C.Ohio, 10 P.R. 
D. 534. 

9. U.S.—Fh-Fab, Inc. v. U. S., D.C.R. 
I., 16 F.R.D. 653. 

10. US.—^Hirshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 101 F. 
Supp. 459, affirmed, C.A., 193 F.2d 
489—Graff v. Pennsylvania R. Co., 
D.C Pa., 80 F.Supp. 186. 

Delay hy agreement 

Where, as originally filed, first 
count of complaint had Involved pri¬ 
mary ground of contention between 
parties and second count had only 
been supplemental and incidental, and 
both parties had agreed not to press 
suit until supreme court opinion de¬ 
cisive of issues Involved in first 
count had come down, and, shortly 
after supreme court had decided is¬ 
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sues adversely to complainant, 
amendment to second count was ten¬ 
dered, laches did not require denial 
of leave to amend, in absence of any 
showing that delay in filing amend¬ 
ment had deprived defendant of proof 
to meet issues tendered by it. 

U S.—Copeland Motor Co. v. General 
Motors Corp, C.A,Ga., 199 F.2d 566. 
After motion for summary judgment 
Where defendant moved for sum¬ 
mary judgment on all papers, and 
motion was argued before judge, and 
judge took motion under advisement 
and ordered that it be held generally 
subject to being brought on for fur¬ 
ther consideration, plaintiff’s subse¬ 
quent motion for leave to amend 
complaint to plead additional and 
inconsistent cause of action would 
not be denied on ground that it was 
not timely, since parties were, de¬ 
spite motion for summary judgment, 
in same position as If that motion 
had never been made. 

U.S.—^Rucienski v. Vanadium Corp. of 
America, D.C.N.Y., 6 F.R.D. 313. 

11. U.S.—Georgia - Pacific Plywood* 
Co. V. U. S. Plywood Corp., D.C.N. 
Y., 139 F.Supp. 234. 

Ample time to prepare 
In action against shipping compa¬ 
ny for damages to furniture shipped, 
permitting plaintiff to amend com¬ 
plaint two years after commencement 
of suit and two days before hearing, 
by adding his partner as party plain¬ 
tiff and increasing amount of dam¬ 
ages claimed from sixty thousand 
dollars to one hundred thousand dol¬ 
lars. was not error where defend- 
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even after trial.^2 However, this does not mean 
that leave should be granted without limit or re¬ 
straint,since the time must arrive at some stage 
of every litigation when plaintiff must be required 
to stand on the allegations he is asserting.i^ it is 


within the discretion of the court to reject an 
amendment for which leave is required where it 
was filed too late.^s 

Where there has been an unreasonable delay on 
the part of plaintiff, to the prejudice of defendant,^® 


ant had ample time to discover na¬ 
ture of plaintiffs business, who his 
witnesses would be, and specific dam¬ 
ages involved. 

U.S.—Goldenberg v. World Wide 
Shippers & Movers of Chicago, Inc., 
C.A.I11., 236 F.2d 198. 

270 req.nest for contlmiance 

(1) Court had discretion to allow 
amendment to complaint shortly pri¬ 
or to trial as to nature of negligent 
act complained of, particularly In 
view of statement of counsel for de¬ 
fendant, on allowance of amendment 
that he did not desire a continuance. 
U.S.—Herrin Motor Lines v. Jarvis, 

C.C.A.Miss., 156 F.2d 276. 

(2) Where all parties understood 
that it was female plaintiff who was 
Injured and the feminine pronoun 
was used throughout the complaint, 
permitting amendment when case 
was called for trial, to name the fe¬ 
male plaintiff as plaintiff in lieu of 
her deceased husband who was nam¬ 
ed was not improper where defend¬ 
ants were not really surprised, nor 
was a reauest for continuance made. 
U.S.—Slmonton v. James, C.A.Fla., 

212 F.2d 174. 

12. Expenses Incident to action 

Subsequent to trial of action by 
executor to obtain refund of federal 
estate tax deficiency erroneously as¬ 
sessed by Commissioner of Internal 
Revenue and paid to Collector and 
before entry of judgment for execu¬ 
tor, executor would be permitted to 
amend the complaint to request that 
provision be made in proposed judg¬ 
ment on account of additional execu¬ 
tor's commissions, attorney fees, and 
miscellaneous administration expens¬ 
es incident to the prosecution of the 
action. 

U.S.—^Plassey v. ICavanagh, D.C. 
Mich., 132 F.Supp. 1. 

13. Defendant’s right to day in 
court 

Liberality in granting leave to 
amend complaint in the interests of 
Justice must not deprive defendant 
of his day in court. 

U.S.—Donnelly Garment Co. v. In¬ 
ternational Ladies’ Garment Work¬ 
ers’ Union, D.C.Mo., 47 F.Supp. 61. 

14- U.S—Bernstein v. N. V. Neder- 
landsche - Amerikaansche Stoom- 
vaart-Maatschappij, D.C.N.T., 79 F. 
Supp. 38. 

15- U.S.—Ohio Cas. Ins. Co. v. 
Farmers Bank of Clay, Ky., C.A. 
Ky., 178 F.2d 670. 

After resting case 

In action by union for an order di¬ 


recting employer to arbitrate dispute 
under arbitration provisions of col¬ 
lective bargaining agreement which 
provided for arbitration after griev¬ 
ance procedure had been followed if 
request was made for arbitration 
within thirty days after final deci¬ 
sion of employer had been given to 
union, motion by union to amend 
its complaint to allege that employ¬ 
er had not given its decision within 
a reasonable time was untimely when 
it was not filed until after union had 
rested its case. 

U.S.—Local 201, Intern. Union of 
Elec., Radio and Mach. Workers, 
AFL-CIO V. General Elec. Co., D.C. 
Mass., 171 F.Supp. 886. 

16. U.S —Portsmouth Baseball Corp. 
V. Frick, D.C.N.T., 21 F.R.D. 318— 
Smith V. Cleveland Pneumatic Tool 
Co., D.C.Ohio, 8 F.R.D. 263, affirm¬ 
ed, C.A., 173 P.2d 776. 

Death of related party 

Trial judge did not abuse his dis¬ 
cretion in denying plaintiffs' motion 
to amend their complaint eight 
months after last answer had been 
filed when person with whom de¬ 
fendant had dealt had died between 
time action was commenced and date 
of motion to amend complaint to re¬ 
cover royalties allegedly due. 

U.S.—Boris V. Moore, C.A.Wis., 253 
P.2d 623. 

Daches 

Refusal to permit plaintiff more 
than three years after filing com¬ 
plaint against owner of vessel to 
recover under Jones Act for injuries 
sustained by seaman to amend com¬ 
plaint by adding a claim for alleged 
failure promptly to repatriate and 
provide injured seaman with proper 
medical and hospital care was jus¬ 
tified on ground of laches and was 
not abuse of discretion. 

U.S.—^Wheeler v. West India S. S. 
Co., C.AN.T.. 205 F.2d 364, certio¬ 
rari denied 74 S.Ct. 141, 346 U.S. 
889, 98 L.Ed. 393. 

BefTLsal held proper 

(1) Where complaint in action by 
corporate owner of minor league 
baseball club against Commissioner 
of Baseball and various major league 
club owners for damages resulting 
from alleged invasion of corpora¬ 
tion’s territory by reason of major 
league broadcasts and telecasts was 
filed on Nov. 22, 1964, and on April 
22, 1967 plaintiff served a note of is¬ 
sue accompanied by notice of readi¬ 
ness for trial, a motion filed some 
seven and one-half months after fll- 
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ing of note of issue, to amend com¬ 
plaint to allege conspiracy to re¬ 
strain commerce in radio and televi¬ 
sion broadcasting because of “recent 
judicial decisions” involving baseball 
would, under the circumstances, be 
denied. 

U S.—Portsmouth Baseball Corp. v. 

Frick, D.C.N.Y., 21 F.R.D. 318. 

(2) In workmen’s compensation 
suit wherein defendant sought judg¬ 
ment on ground that employee had 
not filed a claim for compensation 
with Industrial Accident Board with¬ 
in six months from date of injury as 
required by Texas law, and plaintiff 
sought leave to file a trial amend¬ 
ment alleging good cause for not 
having earlier filed his claim, and de¬ 
fendant objected on ground that fil¬ 
ing came as a surprise, in denying 
plaintiff’s request for a mistrial, a 
continuance of the case, and an op¬ 
portunity later to retry the case on 
entirely new pleadings, presented 
nearly four years after claimed ac¬ 
cident occurred and after trial on en¬ 
tirely different theory had been fully 
completed, trial court used and did 
not abuse its discretion. 

U.S.—Ladwig V. Travelers Ins. Co., 

C.A.Tex., 254 F.2d 840. 

(3) In action for individual relief 
arising out of alleged violations of 
Federal Securities Act in connec¬ 
tion with plaintiff’s transfer of his 
stock in one defendant corporation to 
second defendant corporation in re¬ 
turn for stock in the second corpo¬ 
ration, where pre-trial examination 
had been had and trial had been set, 
plaintiff would not be permitted to 
assert, as stockholder of such cor¬ 
porations, derivative claims allegedly 
arising out of same violation in con¬ 
nection with same transaction, not¬ 
withstanding if timely action had 
been taken the claims might have 
been joined in one action. 

U.S.—Colllngs V. Bush Mfg. Co., D.C. 

N.T., 19 P.R.D. 297. 

(4) Where judgment denying spe¬ 
cific performance of contract to con¬ 
vey franchises and rights for operat¬ 
ing truck line reserved plaintiff’s 
right to sue for amount placed in es¬ 
crow and liquidated damages as al¬ 
ternative relief, amended petition for 
such alternative relief, filed a month 
later, was not authorized by Federal 
Rule, but was too late, and plaintiff 
was relegated to independent suit for 
damages. 

U.S.—T. S. C. Motor Freight Lines v. 

Leonard Truck Lines, D.C.La., 4 F. 

R.D. 366. 
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or a delay without a sufficient excuse,a refusal 
to permit amendment is warranted; nor will an 
amendment be permitted after long delay where 
it would not promote the interests of justice.!^ 

Answer, Mere delay will not of itself bar the 
amendment of an answer,!^ but the matter is one 
for the exercise of the court’s discretion.^® Thus, 
and in accordance with the liberality in the allow¬ 


ance of amendments which Rule IS (a) specifically 
prescribes,21 a delayed amendment of an answer 
will be allowed where there is no prejudice to plain¬ 
tiff and the ends of justice would be served .22 

On the other hand, defendant should use dili¬ 
gence ;23 and where, under the circumstances, de¬ 
fendant is, to plaintiff’s prejudice, guilty of exces¬ 
sive delay in seeking to amend the answer,24 or un- 


17. U.S.—^Eisenmann v. Gould-Na¬ 
tional Batteries, Inc., D.C.Pa., 169 
F.Supp. 862—^Rlvoli Trucking Corp. 
V. New York Shipping Ass’n, D.C. 
N.T., 167 F.Supp. 943. 

Motion, to amend denied 
U.S.—Benton v. Vinson, Elkins, 
Weems and Searls, C.A.N.Y., 255 
P.2d 299, certiorari denied 79 S.Ct 
123, 358 U.S. 886, 3 L.Ed.2d 113. 

Motion granted 

Delay in filing motion for leave to 
serve amended complaint did not jus¬ 
tify denial of motion, where attor¬ 
ney of record and counsel for plain¬ 
tiff both died after commencement of 
action. 

U.S.—Schwab v. Nathan, D.C.N.Y., 8 
F.R.D. 228. 

18. Jkeave denied 

Where leave to serve amended 
complaint to plead oral assignment 
by dissolved corporation of its 
claims for treble damages for viola¬ 
tions of anti-trust laws to former 
stockholders, allegedly made eighteen 
years earlier, either contemporane¬ 
ously with or prior to dissolution of 
corporation, was sought on eve of 
trial after action had been pending 
four years and such assignment was 
contradicted by statements made and 
positions taken by former stockhold¬ 
ers in affidavits and depositions in 
the action, allowing such amendment 
would not promote the interests of 
justice and leave to serve amended 
complaint would be denied in exer¬ 
cise of court’s discretion. 

U.S.—^Walder v. Paramount Publix 
Corp., D.C.N.T., 136 F.Supp. 228. 

19. U.S.—Donohue v. New York Life 
Ins. Co., D.C.Conn., 9 P.R.D. 669. 

Delay at defendant’s reg,iiest 

Where determination of action for 
overtime compensation and liquidat¬ 
ed damages under Fair Labor Stand¬ 
ards Act was delayed until disposi¬ 
tion of another case which it was 
agreed would affect present case, fact 
that determination of case had been 
delayed at defendant’s request did 
not preclude defendant from there¬ 
after amending its answer to plead 
Portal-to-Portal Act which had been 
enacted during pendency of the ac¬ 
tion. 

U.S.—^Vigen v. Great Lakes Dredge & 
Dock Co., D.aOhlo, 79 F.Supp. 410. 


Two and two-thirds months after 
answer 

U.S.—Witcjak V. Allen, D.C.Pa., 22 
F.R.D. 330. 

20. U.S.—Blair v. U. S., for Use and 
Benefit of Gregory-Hogan, C.C.A. 
Ark., 147 P.2d 840, modified on oth¬ 
er grounds, C.C.xA., 150 P.2d 676. 

D.C.—Hall V. Gordon, 128 F.2d 461, 
76 U.S.APP.D.C. 33. 

After snnimary Judgment 

Request by defendant to amend its 
answer after summary judgment had 
been entered against it, was a matter 
within discretion of the trial court. 
U.S.—^Royal Indem. Co. v. Olmstead, 
C.A.Cal., 193 F.2d 461. 31 A.L.R.2d 
635. 

21. U.S.—^Kraushaar v. Leschin, D. 
C.Pa., 4 F.R.D. 144. 

22. U.S.—Witcjak V. Allen, D.C.Pa., 
22 F.R.D. 330—Sears, Roebuck & 
Co. V. American Plumbing &. Sup¬ 
ply Co., D.aWis., 19 P.R.D. 334— 
Call V. Petri Cigar Co. of Cal., D. 
C.Ohio, 9 P.R.D. 316—^Kraushaar v. 
Leschin, D.C.Pa., 4 F.R.D. 144. 

No prejudice to plaintiff 
Where reply to Joint answer and 
cross petition, which were sent to 
plaintiff but not filed, was filed be¬ 
fore joint answer containing addi¬ 
tional defense, and cross petition had 
been filed but was responsive to 
cross petition only and not to Joint 
answer, defendants were entitled to 
leave to amend unflled answer so as 
to include additional defense, since 
plaintiff would not be required to 
amend reply to cross petition because 
of change in joint answer and would 
not be prejudiced because of propos¬ 
ed amendment. 

U.S.—Brunner v. Rop-Loc Products 
Co., D.aOhio, 9 F.R.D. 208. 

Public policy 

In action to recover for assisting 
defendants in procuring government 
contract, public policy defense raised 
matter of law and thus did not re¬ 
quire taking of further evidence, and 
court would permit defendants to 
amend their pleadings during trial 
in order to raise such defense, since 
no prejudice could result to plaintiff, 
who was given ample opportunity to 
file brief in opposition, and since de¬ 
nial of motion to amend might result 
in defeating national public policy. 
U.S.—Browne v. R. & R. Engineering 
Co., D.C.DeL, 164 F.Supp. 315, re- 
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I versed on other grounds, CA-, 264 
' P.2d 219. 

23. Amendment allowed 

Where defendants diligently inves¬ 
tigated and prepared their case and 
discovered existence of alleged de¬ 
fenses they deemed to be valid, and 
delayed presenting them only until 
after they made a final attempt to 
settle litigation, and apparently act¬ 
ed in good faith, and plaintiff sug¬ 
gested no injustice or prejudice to 
which it would be subjected if amend¬ 
ment was allowed, defendants’ mo¬ 
tion for leave to file amended answer 
and counterclaim to plaintiff’s com¬ 
plaint would not be denied on ground 
they failed to exercise due diligence 
in seeking to amend. 

U.S.—^E. I. Du Pont De Nemours & 
Co. V. U. S. Camo Corp., D.C.Mo., 
19 P.R.D. 495. 

Defendant held not guilty of delay 
U.S.—^Woldow V. Edgemoor Realty 
Co., D.C.Del., 81 F.Supp. 800. 
Amendment refused 
In paving subcontractors* action 
against government contractor and 
his surety, refusal to allow defend¬ 
ants at beginning of trial, on six 
days’ notice, to amend their answer 
filed three months previously, so as 
to plead an offset for liquidated dam¬ 
ages assessed by the government for 
delay, was not abuse of discretion. 
U.S.—Blair v. U. S., for Use and Ben¬ 
efit of Gregory-Hogan, C.C.A.Ark., 
i 147 F.2d 840, modified on other 
grounds 150 F.2d 676. 

24. U.S.—Inland Container Corp. r. 
Atlantic Coast Line R. Co., C.A, 
Fla., 266 P.2d 867. 

O’Donohue v. First Nat. Bank 
of Philadelphia, D.C.Pa., 166 F. 
Supp. 233. 

After start of trial 
Where motion to amend answer to 
set up Wortcmen’s Compensation Act 
as an affirmative defense was not 
made until eight days after trial 
had started and after all pre-trial 
examinations had been taken and 
plaintiff had closed her case which 
was based on theory of common- 
law negligence, trial court proper- 
'ly denied motion to amend answer 
to set up affirmative defense. 

U.S.—Anderson v. National Produc¬ 
ing Co., C.A.N.Y., 263 P.2d 834, cer¬ 
tiorari denied 78 S.Ct 1161, 367 U. 
S. 906, 2 L.Ed.2d 1157. 
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excused delay,^5 the amendment will be refused. 
Thus, if the facts alleged in a proposed amendment 
were known to defendants when the original answer 
was filed, the amendment should not ordinarily be 
permitted,2 6 although it may be permitted where 
there are special circumstances.27 

Where plaintiff had notice of the contents of 
amended answers prior to his request to set the cause 
for trial, he could not object to lack of notice of the 
filing of such answers.^S 

The time when a counterclaim may be set up by 
way of amendment to the answer, or when a coun¬ 
terclaim may be amended, is discussed infra § 342. 


§ 332. Conforming to Proof 

When issues not raised by the pleadings are tried 
by express or impiied consent of the parties, they wiii be 
treated as if raised In the pleadings, and such amend¬ 
ments as may be necessary to cause them to conform 
to the evidence and to raise these issues may be made 
on motion of any party at any time. 

Under the express provision of Rule 15 (b), when 
issues not raised by the pleadings are tried by ex¬ 
press or implied consent of the parties, they will 
be treated in all respects as if they had been raised 
in the pleadings, and such amendments of the plead¬ 
ings as may be necessary to cause them to conform 
to the evidence and to raise these issues may be 
made on motion of any party at any time, even 
after judgment.^^ In other words, amendments to 


Plaintiff misled 

Where defendant's answer admit¬ 
ted plaintiff’s action against it was 
a common-law action based on diver¬ 
sity of citizenship and defendant 
lulled plaintiff into belief that ju¬ 
risdiction as to diversity was not in 
dispute, defendant would not be per¬ 
mitted, after waiting almost two 
years, to amend its answer four days 
before running of two-year statute 
of limitations to deny diversity of 
citizenship when for all practical 
purposes plaintiff would have no op¬ 
portunity to file suit in state court 
within limitation period. 

U.S.—Klee v. Pittsburgh & W. V. Ry. 

Co., D.C.Pa., 22 P,R.D. 252. 

Zaaok of good faith 

Where action was commenced on 
Aug. 1, 1940, and issue was joined 
on Aug. 16, 1940, and the case was 
finally set down at the head of the 
calendar on Jan. 13, 1942, peremp¬ 
torily against the defendant and 
numerous adjournments had been 
had and evidence showed lack of 
good faith in making motion for 
leave to amend answer and incorpo¬ 
rate therein a counterclaim against 
two of the defendants, motion would 
be denied. 

U.S.—^Kuris V. Pepper Poultry Co., 

D.C.N.Y., 2 P.R.D. 361. 

25. U.S.—Canister Co. v. National 

Can Corp., D.C.Del., 6 F.R.D. 613. 
Delay escused 

(1) Where Insurer, whose practice 
was to destroy carbon copies of pol¬ 
icies after their expiration or renew¬ 
al when no claim had been made un¬ 
der policy, prior to trial could not 
have reasonably discovered in hands 
of broker triplicate carbon copy of 
prior policy from which endorsement 
in Question was copied, insurer was 
entitled to reopen trial and to serve 
amended answer seeking to reform 
policy for typographical error in 
stating "risk or leakage" in place of 
“risk of leakage," 

U.S.—^Affron Fuel Oil, Inc. v. Fire¬ 


men's Ins. Co. of Newark, N. J., 
D.C.N.Y., 143 F.Supp. 38. 

(2) In suit for injury to driver of 
tractor-trailer as a result of alleged¬ 
ly negligent operation of defendant’s 
crane, size of file covering investiga¬ 
tion, complicated nature of circum¬ 
stances surrounding accident and fact 
that agreement under which defend¬ 
ant furnished crane and operator 
was oral excused failure of counsel 
for defendant to discover until after 
answer had been filed that agree¬ 
ment for use of crane covered the 
unloading of a trailer other than 
the one being unloaded at time of 
injury and justified granting leave to 
amend answer so as to allege facts 
raising issue of whether crane oper¬ 
ator, in performing act which al¬ 
legedly caused or contributed to in¬ 
jury, was acting in course and scope 
of employment by defendant. 

U.S.—-Witcjak v. Allen, D.C.Pa., 22 F. 
R.D. 330. 

26. U.S.—Darcy v. North Atlantic 
& Gulf S. S. Co., D.C.Pa., 78 F. 
Supp. 662. 

Redmond v. O’Sullivan Rubber 
Co., D.C.Va., 10 F.RD. 636—Schick 
V. Finch, D.C.N.Y., 8 F.R.D. 639. 
Timely knowledge denied 

Leave to amend answer should not 
be denied on ground that facts al¬ 
leged in proposed amendment were 
known to defendants when original 
answer was filed, where defendants 
contended that such facts were not 
known until deposition of vice presi¬ 
dent and director of defendant corpo¬ 
ration was taken by plaintiffs. 

U.S.—^Woldow V. Edgemoor Realty 
Co., D.C.Del„ 81 F.Supp. 800. 

27. Case complex, issue known 

In action to recover Income and 
excess profits tsLxes paid, brought 
in 1949, defendants would be per¬ 
mitted, on their motion filed in 1952 
to amend answer to allege that plain¬ 
tiff was not entitled to deduct loss 
on particular sale because it was not 
an arm's-length transaction for ade- 
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Quate consideration, where case was 
complex and issues raised were al¬ 
ready known to plaintiff, although 
additional preparation for trial 
might be reaulred. 

U.S.—Fli-Fab. Inc. v. U. S., D.C.R.I., 
16 F.R.D. 653. 

28. U.S.—^U. S. ex rel. Coates v. St. 
Louis Clay Products Co., D.C.Mo., 
68 F.Supp. 902. 

29. U.S.—^Falls Industries, Inc. v. 
Consolidated Chemical Industries, 
Inc., C.A.La., 258 F.2d 277—Val 
Marine Corp. v. Costas, C.A.N.Y., 
256 F.2d 911—^Hasselbrink v. Speel- 
man, C.A.Ohio, 246 F.2d 34—Farm 
Bureau Co-op. Mill & Supply, Inc. 
V. Blue Star Foods, Inc., C.A.Mo., 
238 F.2d 326—Baltimore & O. R. 
Co. V. O’Neill, C.A.Ohlo, 211 F.2d 
190, reversed on other grounds 75 
S.Ct. 447, 348 U.S. 956, 99 L.Ed. 747 
—Bucky V. Sebo, C.A.N.Y., 208 F. 
2d 304—Denver & R. G. W. R. Co. 
V. Himonas, C.A.Utah, 190 P.2d 1012 
—Saper v. Hague, C.A,N.Y., 186 F. 
2d 592—^McCarty v. U. S., C.A.Ala., 
185 F.2d 520, rehearing denied 187 
P.2d 234—^Acme Distributing Co. 
V. Rorie, C.AOkl., 183 P.2d 694 
—Gillette Motor Transport v. 
Northern Okl. Butane Co., C.A.Okl., 
179 F.2d 711—^Watson v. Cannon 
Shoe Co., C.C.A.Miss., 165 F.2d 311 
—^Newman v. Zinn, C.C.A.N.J., 164 
F.2d 568—Hutchins v. Akron, C. & 
Y. R. Co., C.C.A.Ohio, 162 F.2d 
189—Bowles v. Mannie & Co., C.C. 
A.I11., 165 F.2d 129, certiorari de¬ 
nied 67 S.Ct. 82, 829 U.S. 736, 91 
L.Ed. 636—Cabel v. U. S., C.C-A. 
Mass., 113 P.2d 998—Swift & Co. 
V. Young, C.C.A.N.C., 107 F.2d 170 
—^Anglo California Nat. Bank of 
San Francisco v. Lazard, C.C.A. 
Cal., 106 F.2d 693, certiorari de¬ 
nied 60 S.Ct. 379, 308 U.S. 624, 84 
L.Ed. 521. 

Yates V. Dann, D.C.Del., 167 F. 
Supp. 174—^Moen v. U, S., 121 F. 
Supp. 677, 128 Ct.Cl. 679—Hart 

Y. Knox County, D.C.Tenn., 79 F. 
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conform to proof are permitted under the Rule in 
order to bring the pleadings into line with the issues 
actually developed during the trial even though 
the issues were not adequately presented in the 
pleadings.30 Where the requisite conditions are 
present the Rule has been applied to the amendment 
of complaints^i and answers.^2 

The purpose of the Rule is to avoid the necessity 
of new trials because of procedural irregularities, 
and not to set judgments aside and make new trials 
necessary and the Rule proceeds on the theory 


that by such amendment the pleadings are brought 
in line with the actual issues on which the case was 
tried.35 The Rule looks to supporting the judgment 
by the amendment, or to making the record show 
more perfectly what was really tried and decided 
it does not authorize an amendment to nullify the 
judgment and begin a new contest.37 

The granting or refusing of leave to amend a 
pleading to conform to the evidence lies in the sound 
discretion of the trial court.38 Thus, there is no 
inherent right of a party to have leave to amend 


Supp. 654, appeal dismissed, C.A., 
171 F.2d 46—Cheffey v. Pennsyl¬ 
vania R. Co., D.C.Pa., 79 F.Supp. 
252—Brown v. L. V. Marks & Sons 
Co., DCKy., 64 F.Supp. 352— 
Lynch v. Embry-Riddle Co., D.C. 
Fla., 63 F.Supp. 992—^U. S. v. 7 
Jugs, etc., of Dr. Salsbury’s Rakos, 
D.C.Minn., 53 F.Supp. 746—Atchi¬ 
son, T. & S. F. Ry. Co. v. Judson 
Freight Forwarding Co., D.C.Cal, 
49 F Supp. 789, affirmed, C.C.A., 150 
F.2d 210—Fleming v. Arsenal Bldg. 
Corporation, D.C.N.Y., 38 F.Supp. 
207, reversed on other grounds, C. 
CA., 125 P.2d 278, ELfflrmed Arsenal 
Bldg. Corporation v. Walling, 62 S. 
Ct. 1116, 316 U.S. 517, 86 L Ed. 1638 
—Coblentz v. Sparks, D.C.Ohio, 35 
F.Supp. 605. 

Perkins v. United Transp. Co., 
D.C.Conn.. 14 F.R.D. 162. 

Buie as application of code pleading 
principle 

This particular Rule is merely an 
application of the principle prevail¬ 
ing generally in the states and terri¬ 
tories having systems of code plead¬ 
ing 

U.S.—Balabanoff v. Kellogg, CCA, 
Alaska, 118 F.2d 697, certiorari de¬ 
nied 62 S.Ct. 69, 314 U.S. 635, 86 
L.Ed. 510. 

Available to any party 

Federal Rule allowing amendment 
to conform to the evidence permits 
amendment to be made by any party, 
not only successful litigants 
U.S.—Bauler v. Pressed Steel Car 
Co., D.C Ill, 81 F.Supp. 172, af¬ 
firmed, C.A., 182 P.2d 357. 

XUegitimate pleadings treated as 
amendments 

W'here, by common consent, issues 
joined by illegitimate pleadings are 
tried, the court may treat such plead¬ 
ings as amendments and render a 
decision on the merits, and plain¬ 
tiff’s so-called counterclaim may be 
treated as an amendment to plain¬ 
tiff's complaint, alleging an addition¬ 
al cause of action, and defendant's 
answer thereto may be treated as 
an amendment to defendant’s answer. 
U.S.—Cornell v. Chase Brass <fe Cop¬ 
per Co., D,C.N.Y., 48 F.Supp. 979, 
affirmed, C.CJL, 142 P.2d 167. 


Foreign law 

Where, in action which was to be 
determined under Honduran law, ex¬ 
perts had testified at length as to 
this law, trial court could properly 
grant leave to file a trial amend¬ 
ment, after verdict and before judg¬ 
ment, pleading the particular laws 
of the Republic of Honduras. 

U.S—Daniel Lumber Co. v. Empres- 
as Hondurenas, S. A, C.A.Tex., 215 
F 2d 465, certiorari denied 75 S.Ct. 
340, 348 U.S. 927, 99 L Ed. 727. 

30- U.S.—Falls Industries, Inc. v. 
Consolidated Chemical Industries, 
Inc., C.A.La, 268 F.2d 277. 

31. U.S.—J. C. Millett Co. v. Dis¬ 
tillers Distributing Corp , C.A.Cal, 
258 F,2d 139—Great Atlantic & 
Pac. Tea Co. v. Jones, C.A.S.C., 177 
F,2d 166—Maruska v. Maruska, C. 
C.A.W1S., 155 F.2d 302. 

Strachman v. Palmer, D C Mass , 
82 F.Supp, 161, vacated in part on 
other grounds, C.A., 177 P.2d 427, 
12 A.L.R.2d 687—^Veatch v. Stand¬ 
ard Oil Co. of California, D C N.Y., 
49 F.Supp. 45, affirmed, C.C.A, 134 
F,2d 173. 

Change in corporate name 

Plaintiff’s motion to amend plead¬ 
ings to show the change in plaintiff’s 
corporate name, which had taken 
place during pendency of litigation, 
was the equivalent of an amendment 
allowable at any stage of the pro¬ 
ceedings, 

U.S.—Wilson Distilling Co. v. Foust 
Distilling Co., D.C.Pa., 60 F.Supp 
373. 

32. U S.—^Nicholson v. Helden, C A. 
Minn., 266 F.2d 480—Holley Coal 
Co. V. Globe Indem. Co., C A.W. 
Va., 186 F.2d 291. 

33. U.S.—Falls Industries, Inc. v. 
Consolidated Chemical Industries, 
Inc., CA.La., 258 F.2d 277. 

34. U.S.—Trantham v. Canal Ins. 
Co., D.C.Tenn., 117 F Supp. 241, af¬ 
firmed, C.A, 220 F.2d 762—Hart 
V. Knox County, D.C.Tenn., 79 F. 
Supp. 664, appeal dismissed, C.A., 
171 F.2d 45. 

35. U.S.—Maruska v, Maruska, C.C. 
A.W1S., 166 F.2d 302. 
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36. U.S —U. S. V. City of Brook- 
haven, C.C A.Mlss , 134 F 2d 442. 

37. U.S.—Hart v. Knox County, D. 
C Tenn., 79 F.Supp. 654, appeal dis¬ 
missed, C.A., 171 P 2d 45. 

Amendment held properly denied 
Where action for damages for 
fraud and deceit had gone to final 
judgment for defendant, plaintiff’s 
subsequent motion to amend suit 
into one in equity for restitution and 
to establish a lien on leased prop¬ 
erty in which plaintiff invested mon¬ 
ey in consequence of alleged fraud 
or mistake was properly denied as 
too late to add a new cause of com¬ 
plaint and as requiring additional 
parties after judgment. 

U.S.—^U. S V. City of Brookhavem 
C.C.A.M1SS., 134 P.2d 442. 

38. U S.—Carroll v. Funk, C.A.Mont., 
222 P.2d 608—Hastings v. Osborne, 
CC.A.Mich., 131 P.2d 396, certio¬ 
rari denied Osborne v. Hastings, 
63 S.Ct. 982, 318 U.S. 785, 87 L.Ed. 
1162. 

Amendment as discretionary with 
court 

Whether to permit complainant to- 
amend complaint to conform the 
pleadings to the evidence adduced at 
trial normally lies in discretion of 
trial court, and such discretion is to 
be exercised liberally in favor of 
amendment in interest of justice. 
U.S.—Coblentz v. Sparks, D.C.Ohio, 
35 F.Supp. 605. 

Allowance of amendment held re¬ 
quired 

(1) Where right to amend is 
sought on theory that by such 
amendment the pleadings are brought 
in line which the actual issues on 
which the case was tried, even 
though such Issues were not stated 
in pleadings as originally drawn, it 
is duty of court, after evidence on 
supposed issue has been introduced 
without objection, to permit the 
amendment. 

U.S.—Simms v. Andrews, C.C.A.Okl., 
118 P.2d 803. 

(2) Distributorship contract provi¬ 
sion that Importer should promote 
sales of its products necessarily im¬ 
plied an agreement that importer 
would not engage in activities hurt- 
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under this Rule where the ends of justice would not 
be aided,39 and an amendment will be refused where 
the opposite party may be prejudiced by its allow¬ 
ance and where to have allowed an amendment 
would have resulted in the loss of jurisdiction by 
the court, and would have been in hindrance rather 
than in aid of justice, a request to amend may prop¬ 
erly be denied.'^i Certainly, an amendment of a 
pleading after trial may properly be denied where 
there is no evidence to support the allegation as 

amended.*^ 2 

The Rule must be liberally construed and freely 
applied,^ 3 and amendments to conform to the evi¬ 


dence must be permitted with great freedom.'*^ 
However, it has been held that the Rule does not 
mean simply that any issue on which evidence 
has been introduced without objection may be de¬ 
cided in the trial court,^5 and unless the cause of 
action and defense be somewhere delineated before 
judgment, to the knowiedge of the parties, due 
process of law has not been accorded and the trial 
is patently unfair.^® 

Necessity of consent. The Rule applies only in a 
case in which issues not raised by the pleadings are 
tried by express or implied consent of the parties.^'^ 


ful to the distributor; and when 
uncontradicted evidence, that im¬ 
porter had ordered its so-called “spe¬ 
ciality men” to dlscouragre retailers 
from placing orders with distribu¬ 
tor, was adduced, in distributor's 
action for breach of contract, it was 
error to refuse to permit distribu¬ 
tor to amend to conform to proof 
that Importer had violated contract 
by discouraging retailers from deal¬ 
ing with distributor. 

U.S.—J. C. Millett Co. v. Distillers 

Distributing Corp., C.A.Cal., 258 

F.2d 139. 

(3) Refusal to allow proposed 
amendment to complaint in slander 
action setting forth requisite alle¬ 
gations as to ratification by corpo¬ 
rate defendant to meet rulings ex¬ 
cluding certain evidence on ground 
that it came too late was errone¬ 
ous. 

U.S.—^Watson v. Cannon Shoe Co., C. 

C.A.Miss., 165 F.2d 311. 

Allowance held not abase of discre¬ 
tion 

(1) Where issue of estoppel of 
employer to deny performance by 
employee was raised on numerous 
occasions during trial, permitting 
employee, subseauent to trial and 
during pendency of employer’s mo¬ 
tion for new trial, to amend complaint 
to plead that employer was estop¬ 
ped to dispute performance, and de¬ 
nying employer right to further trial 
on such issue, was not error. 

U.S.—^Atkinson v. New Britain Mach. 

Co., C.C.A.I11., 154 F.2d 896. 

(2) In assignors' suit to reform 
“assignment of royalty” conveying 
1/32 royalty Interest, to conform to 
assignors’ understanding that they 
were conveying 1/32 mineral interest, 
wherein assignors moved at close 
of their evidence to amend complaint 
to conform to evidence, where par¬ 
ties clearly understood issues, evi¬ 
dence introduced was admissible and 
was not objected to, and assignee 
did not request continuance to en¬ 
able him to meet such evidence and 
was not deprived of opportunity to 
present any evidence to his benefit. 


leave to amend was not abuse of dis¬ 
cretion. 

U.S.—Carroll v. Funk, C.A.Mont., 222 
F.2d 508. 

(3) In action under Federal Tort 
Claims Act for death of civilian sea¬ 
man as result of being shot by gov¬ 
ernment guard on duty at check 
point, trial court did not abuse its 
discretion in allowing government to 
file an amended answer on day after 
hearing of the case, to conform to the 
proof and present defense that claim 
arose out of an assault and bat¬ 
tery within exception to government’s 
consent to be sued, given by Feder¬ 
al Tort Claims Act, when plaintiff 
had been advised that additional evi¬ 
dence on new defenses raised in de¬ 
fendant's amended answer could be 
introduced. 

U.S—Stepp V. U. S., C.A.Va., 207 F. 
2d 909, certiorari denied 74 S.Ct. 
627, 347 U.S. 933, 98 L.Ed. 1084. 
Refusal held not abuse of discretion 
Refusal to permit plaintiffs to 
amend complaint to conform to the 
proof fourteen days after entry of 
judgment dismissing action for want 
of jurisdiction was not abuse of dis¬ 
cretion. 

U.S.—^Adkins v. E. I. Du Pont De Ne¬ 
mours & Co., C.A.Okl., 176 F.2d 
661, certiorari denied 70 S.Ct. 234, 
338 U.S. 895, 94 L.Ed. 550, certio¬ 
rari denied 70 S.Ct 661, 339 U.S. 
936, 94 L.Ed. 1363. 

39. U.S.—^Wallace v. Knapp-Monarch 
Co., C.A.MO., 234 F.2d 863. 

40. U.S.—U. S. v. Classified Park¬ 
ing System, C.A.Tex., 213 P.2d 631. 

41. Joinder of new party refused 
U.S.—^Wallace v. Knapp-Monarch Co., 

C.A.MO., 234 F.2d 853. 

42. U.S.—^Maoris v. Sociedad Marl- 
tima San Nicolas, S. A., C.A.N.Y., 
245 P.2d 708, certiorari denied 78 
set 364, 355 U.S. 922, 2 L.Ed.2d 
363—^Adkins v. E. I. Du Pont De 
Nemours & Co., C.A.Okl., 176 P.2d 
661, certiorari denied 70 S.Ct 234, 
338 U.S. 895, 94 L.Ed. 1353, certio¬ 
rari denied 70 S.Ct 661, 339 U.S. 
935, 94 L.Ed. 1353. 
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Consideration of matter precluded 
IVhere proof was not sufficient to 
establish additional defenses, which 
were other than those pleaded and 
which were raised at pre-trial con¬ 
ference, during opening statement of 
defendant and throughout trial, dis¬ 
trict court was precluded from con¬ 
sidering such defenses. 

U.S.—Hay v. Nance, D.C.Alaska, 119 
F.Supp. 763. 

43. U.S.—Pickford Corp. v. De Luxe 
Laboratories, Inc., D.C.Cal., 169 F. 
Supp. 118. 

44 U.S.—In re Timberline Lodge, 
Inc., D.C.Or., 139 F.Supp. 13. 

45. U.S.—^U. S. V. Ahtanum Irr. Dist., 
D.C.Wash., 124 F.Supp. 818. 

46. U.S.—^U. S. V. Ahtanum Irr. Dist, 
supra. 

47. U.S.—^Kaye v. Smitherman, C.A. 
Kan., 226 P.2d 583, certiorari de¬ 
nied 76 S.Ct 197, 350 U.S. 913, 100 
L.Ed. 800—Sears, Roebuck & Co. 
V. Marhenke, C.C.A.Cal., 121 P.2d 
598. 

Hay V. Nance, D.C.Alaska, 119 F. 
Supp. 763—^Allegheny County, Pa., 
V. Maryland Casualty Co., D.C.Pa., 
42 F.Supp. 677, appeal dismissed, 
C.C.A., 132 F.2d 894, certiorari de¬ 
nied 63 S.Ct 981, 318 U.S. 787, 87 
L.Ed. 1164—^Dupont v. U. S., D.C. 
Del., 28 F.Supp. 122. 

Express consent 

VThere plaintiff advised federal dis¬ 
trict court and defendant that plain¬ 
tiff desired to amend complaint, and 
defendant’s attorney stated in open 
court that the amendment would not 
affect defendant’s defense, and case 
proceeded to trial of issue, which 
would liave been covered by amend¬ 
ment, without amendment being 
made and without objection from de¬ 
fendant, court did not err in per¬ 
mitting plaintiff to amend complaint 
after entry of judgment. 

U.S.—Branding Iron Club v. Riggs, 
C.A.Okl., 207 P.2d 720. 

Amendment authorized 

(1) Where a material fact omitted 
from pleadings is litigated without 
objection as if it had been put in is- 
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Hence, the Rule does not apply where evidence as 
to an issue has been admitted only over objection.^^ 

Evidence admitted on other issues. The Rule does 
not authorize an amendment merely because evi¬ 
dence which is competent and material on the issues 
created by the pleadings incidentally tends to prove 
another fact not within the issues in the case.^® 
However, where a complaint pleaded two causes 
of action, the court may properly permit an amend¬ 
ment of the first cause of action to conform to the 
proof, where evidence sufficient to sustain a verdict 
with respect thereto was admitted under the second 
cause of action before it was dismissed.®® 

Effect on federal jurisdiction. The only qualifica¬ 
tion to the Rule permitting amendments to conform 
the pleadings to the evidence is that federal jurisdic¬ 


tion be neither enlarged nor restricted.®! 

§ 333. - New Claims or Defenses 

Where such issue has, by the express or Implied 
consent of the parties, actually been tried, the court 
may allow a party to amend his pleading, in conformity 
with the evidence, so as to state a new claim or defense 
not stated in the original pleading; but a new claim or 
defense may not be raised by amendment merely under 
the guise of conforming the pleadings to the proof. 

Where such issue has, by the express or implied 
consent of the parties, actually been tried, and evi¬ 
dence received thereon without objection, the court, 
under Rule IS (b), may properly allow a party to 
amend his pleading, in conformity with the evi¬ 
dence, so as to state a new claim or defense not 
stated in the original pleading.®^ 


sue by pleadings, complaint may be 
amended to allege omitted fact and 
issue raised should be determined. 
U.S.—^E1 Paso Elec. Co. v. Surrency, 
C.A.lSr.M.. 169 P.2d 444. 

(2) In action to recover for death 
of deceased brought on theory that 
deceased was an invitee on defend¬ 
ant’s premises at time of accident, 
where evidence presented issue 
whether deceased was defendant's 
special employee, In which event 
exclusive right of recovery was un¬ 
der Compensation Law, and case was 
tried on theory that pleadings raised 
such Issue, permitting defendant to 
raise such defense by amendment aft¬ 
er verdict was proper. 

U.S.—Skelly Oil Co. v. Amacker, C.C. 
A.Tex., 140 F.2d 21, certiorari de¬ 
nied 64 S.Ct. 1278, 322 U.S. 760, 88 
L.Ed. 1688, rehearing denied 65 S. 
Ct. 29, 323 U.S. 810, 89 L.Ed. 646. 

(3) Where defendant’s counsel 
made no objection to admission of 
testimony of plalntilE’s witness con¬ 
cerning claim not pleaded in com¬ 
plaint, and defendant’s counsel cross- 
examined such witness about such 
matter, defendant thereby gave im¬ 
plied consent to submission of issue 
to Jury, and plaintiff’s right to make 
claim was not barred by fact that 
it was not pleaded in complaint. 
U.S.—Glenwood Range Co. v. Uni¬ 
versal Major Elec. Appliances, D.C. 
Md., 124 r.Supp. 103, aiflrmed, C.A., 
223 F.2d 76. 

Amendment not authorized 

(1) In action under California law 
against seller of hot water bag for 
Injuries sustained by fourteen-day 
old baby when scalded by hot water 
leaking from bag, where case was 
tried as one for negligence in ac¬ 
cordance with issues made by the 
pleadings, complaint could not be 
amended under Federal Rule of Civil 
Procedure authorizing amendment to 
conform to evidence, so as to support 


a Judgment for plaintiff on ground 
of breach of an implied warranty. 
U.S.—Sears, Roebuck & Co. v. Mar- 
henke, C.C.A.Cal.. 121 P.2d 698. 

(2) Where seaman brought suit 
against employer to recover for ag¬ 
gravation of hernia on a voyage sub- 
seauent to voyage in which the orig¬ 
inal hernia was incurred, and at 
close of trial moved to conform 
pleadings to evidence and state claim 
on basis of original hernia, new 
claim, not having been an issue tried 
by express or Implied consent of the 
parties, was not an amendment au¬ 
thorized by Rules. 

U.S.—Maoris v. Sociedad Marltima 
San Nicolas, S. A., D.C.N.T., 19 F. 
R.D. 397, affirmed, C.A., 245 P.2d 
708, certiorari denied 78 S.Ct. 364, 
355 U.S. 922, 2 L.Ed.2d 353. 

48. U.S.—^Hay v. Nance, D.C.Alaska, 
119 F.Supp. 763. 

49. U.S.—Gallon v. Lloyd-Thomas 
Co., C.A,Mo., 264 P.2d 821—Simms 
V. Andrews, C.C.A.Okl., 118 P.2d 
803. 

Otness V. U. S., D.UAlaska, 23 
F.R.D. 279. 

50. Action for wrongful death 

In action against employer for 
death of employee, based on employ¬ 
er’s failure to furnish a safe place 
in which to work and on employer’s 
negligence in failing to give ade¬ 
quate treatment after sustaining in¬ 
jury, trial court did not err in per¬ 
mitting amendment of first cause of 
action as to pain and suffering to 
conform to proof, where evidence 
sufficient to sustain a verdict with 
respect thereto was admitted under 
second cause of action before it was 
dismissed. 

U.S.—Thunberg v. Panama R. Co., 
C.C.A.N.T., 139 F.2d 667. 

51. U.S.—^Falls Industries, Inc. v. 
Consolidated Chemical Industries, 
Inc., CAL.La., 268 F.2d 277. 

508 


52. U.S.—^Knudson ▼. Boren, C.A.N. 
M., 261 P.2d 16—Farm Bureau Co¬ 
op. Mill & Supply, Inc. v. Blue Star 
Foods, Inc., C.A.MO., 238 P.2d 326— 
Zlg Zag Spring Co. v. Comfort 
Spring Corp., C.A.N.J., 200 F.2d 
901. 

Miller v. Zaharias, D.C.Wis., 72 
F.Supp. 29, affirmed, C.C.A., 168 F. 
2d 1, certiorari denied 69 S.Ct. 47, 
two cases, 335 U.S. 823, 93 LJkL 
377. 

Contributory negligence 
Where defendants were permitted, 
without objection, to introduce evi¬ 
dence tending to show in personal in¬ 
jury action that plaintiff was guilty 
of contributory negligence, court 
properly permitted defendants sub¬ 
sequent to judgment to amend their 
answer to plead contributory negli¬ 
gence. 

U.S.—Shelley v. Union Oil Co. of CaL, 
C.A.Alaska, 203 F.2d 808. 

Privilege 

Defense of privilege in libel or 
slander suits may be availed of by 
defendant although not pleaded, 
where the issue was tried by the 
implied or express consent of plain¬ 
tiff. 

U.S.—Kemart Corp. v. Printing Arts 
Research Laboratories, Inc., D.C. 
Cal., 146 F.Supp. 21. 

D.C.—^Washington Annapolis Hotel 
Co. V. Riddle, 171 F.2d 732, 83 U.a 
App.D.C. 288. 

Statute of limitations 
Defendant which did not raise the 
defense of statute of limitation in 
its answer would be permitted, aft¬ 
er the close of the evidence, to amend 
its answer to conform to the proof 
by adding such defense, where the 
issue of whether or not there was a 
conversion, and if so, the date there¬ 
of, was tried, if not by the express 
consent, at least by the implied con¬ 
sent, of all the parties, and permis¬ 
sion to file the amendment would 
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On the other hand, an amendment after judg¬ 
ment stating a new cause of action or a new de¬ 
fense is not permissible merely under the guise of 
conforming the pleadings to the proof ;53 and, when 
such an amendment is attempted, it will be stricken 
and the original judgment reinstated.54 So also, an 
amendment is not allowable where the issue pro¬ 
posed by the amendment is not one to conform the 
pleadings to the proof, but to inject a new and 
diiferent issue as to which different and additional 
evidence would be relevant. 5 5 

The rule authorizing the court to treat pleadings 
as amended to conform to the proof, under proper 
circumstances, does not apply when the factual issue 
would be changed without an opportunity on the 
part of the opposing party to make preparation to 
meet the changed situation.56 

The amendment of an answer to set forth a coun¬ 
terclaim or cross claim in conformity with the evi¬ 
dence is discussed infra § 342. 

Punitive damages. Where the verdict returned 
by the jury was for a greater amount than the 
amount the court allowed to be submitted to the 
jury, plaintiff will not be permitted, in an attempt to 
have the verdict stand, to amend his complaint by 
asserting a claim for additional damages.57 On the 


other hand, where punitive damages, although not 
expressly claimed, was supported by an adequate 
foundation in the evidence, and the issue was argued 
without objection, and tried without objection, and 
no surprise was claimed by defendants, the court 
could properly permit plaintiff to amend his com¬ 
plaint so as to include a claim for punitive damag¬ 
es.®^ 

§ 334. - Necessity of Amendment by 

Party 

An annendment to 'cause pleadings to conform to the 
evidence may be made on the court's own motion. More¬ 
over, the failure to amend pleadings to present issues 
which were tried, although not pleaded, does not affect 
the trial of such Issues, and the pleadings will be re¬ 
garded or presumed to have been so amended. 

The amending of pleadings to cause them to con¬ 
form to the evidence, imder Rule 15 (b), may be 
made on the court^s own motion where no request to 
amend is made by a party.Moreover, under Rule 
15 (b) of the Federal Rules of Civil Procedure so 
providing, failure to amend pleadings to present 
issues which, although not raised by the pleadings, 
have been tried by consent of the parties, does not 
affect the result of the trial of such issues;^® and 
when an issue which was not raised by the plead¬ 
ings has been actually tried without objection, the 


subserve the presentation of the mer¬ 
its of the action and would not prej¬ 
udice plaintiff in maintaining: the ac¬ 
tion on the merits. 

U.S.—Pickford Corp. v, De Luxe Lab¬ 
oratories, Inc., D.C.Cal., 169 F.Supp. 
118. 

Fraud 

U.S.—In re Germain, D.C.Cal., 144 F. 
Supp. 678. 

63. U.S.—^Apex Smelting: Co. v. 
Bums, C.A.I11., 175 F.2d 978, cer¬ 
tiorari denied 70 S.Ct. 350, 338 U.S. 
911, 94 L.Ed. 561—Sears, Roebuck 
& Co. V. Marhenke, C.C.A.Cal., 121 
F.2d 598. 

Amendment held not to present new 
cause of action 

In malpractice action, where evi¬ 
dence presented issue as to whether 
operation performed by defendant 
was without plaintiff’s consent, fil¬ 
ing: an amendment to conform to the 
evidence did not constitute the pres¬ 
entation of a new cause of action 
which was baxred by limitations be¬ 
cause not presented until more than 
two years after cause of action had 
accrued. 

U.S.—Wall V. Brim, C.C.A.Ga., 146 
F.2d 492, certiorari denied 66 S.Ct. 
868, 324 U.S. 867, 89 L.Ed. 1416. 

64. U.S.—Simms v. Andrews, C.C.A. 
Okl., 118 F.2d 803. 


Hart V. Knox County, D.C.Tenn., 
79 F.Supp. 664, appeal dismissed, 

C. A., 171 P.2d 46—^Alleg:heny Coun¬ 
ty, Pa., V. Maryland Casualty Co., 

D. C.Pa., 42 F.Supp. 677, appeal dis¬ 
missed, C.C.A., 132 F.2d 894, cer¬ 
tiorari denied 63 S.Ct. 981, 318 U. 
S. 787, 87 L.Ed. 1164. 

Otness V. U. S., D.C.Alaska, 23 
F.R.D. 279. 

Refusal of amendment held proper 
In action for patent infringement, 
trial court did not abuse its discre¬ 
tion in denying defendant’s motion 
to amend pleadings to conform to 
proof so as to set forth an affirma¬ 
tive defense and counterclaim for 
damages on ground of anti-trust law 
violations, even though in course of 
trial several items were presented 
which might be considered material 
to the anti-trust issue. 

U.S.—^Fowler v. Sponge Products 
Corp., C.A.Mass., 246 F.2d 223. 

No substantial change in defense 
Where defendants’ proposed amend¬ 
ment to answer would conform plead¬ 
ing to testimony given by defend¬ 
ants’ vice-president in his examina¬ 
tion before trial, that did not consti¬ 
tute a substantial change in defense 
which would prejudice plaintiff, and 
defendants’ motion to amend answer 
would be granted notwithstanding 
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fact it was made two years after 
action was commenced. 

U.S.—^Maschmeljer v. Ingram, D.C.N. 
Y., 97 F.Supp. 639. 

Amendment held not to constitute 
new cause of action 
U.S.—Simms v, Andrews, C.C.AL.Okl., 
118 F.2d 803. 

56. U.S.—Chesapeake & O. Ry. Co. 
V. Newman, CA..Ohlo, 243 F.2d 804. 

66. U.S.—Smith v. White, D.C.Mo., 
48 F.Supp, 654. 

57. U.S.—Stein v. Green, D.C.Pa., 64 
F.Supp. 8. 

58. U.S.—^Zig Zag Spring Co. v. Com¬ 
fort Spring Corp., C.A.N.J., 200 F. 
2d 901. 

59. U.S.—^Downey v. Palmer, C.C.A. 
N.T., 114 F.2d 116. 

Padgett V. Padgett, D.C.Fla., 88 
F.Supp. 630. 

60. U.S.—^Hasselbrink v. Speelman, 
C.A.Ohio, 246 F 2d 34—Shelley v. 
Union Oil Co. of Cal., C.A.Alaska, 
203 F.2d 808—^Hansen v. Creedon, 
C.CA..Minn., 163 F.2d 223—Hutch¬ 
ins V. Akron, C. & Y. R. Co., C.C.A. 
Ohio, 162 F.2d 189. 

Flax V. Prudential Life Ins. Co. 
of America, D.C.Cal., 148 F.Supp. 
720. 
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pleadings will be regarded as or presumed to have 
been amended to conform to the proof, even though 
no technical pleading to conform to the facts or the 
issues tried has been submitted.®! 

In other words, a formal technical pleading or an 
amendment is not necessary and the failure for¬ 
mally to amend a pleading to conform will not 
jeopardize a verdict or judgment based on compe¬ 
tent evidence.® 3 


35A C.J.S. 

§ 335. -Amendment to Permit Introduc¬ 

tion of Evidence 

If evidence is objected to on the ground that It Is not 
within the issues made by the pleadings, the court may 
allow the pleadings to be amended, and should do so 
freely in the Interests of Justice. 

Under another provision of Rule 15 (b) to that 
effect, if evidence is objected to at the trial on the 
ground that it is not within the issues made by the 
pleadings, the court may allow the pleadings to be 
amended,®^ and should do so freely when the pres- 


61. U.S.—Haselbrink v. Speelman, C. 
A.Ohio, 246 F.2d 34—Farm Bureau 
Co-op. Mill & Supply, Inc. v. Blue 
Star Foods, Inc, C A.Mo., 238 F.2d 
826—Kaye v. Smitherman, C.A.Kan., 
225 F.2d 583, certiorari denied 76 
S.Ct. 197, 350 U.S. 913, 100 L.Ed. 
800—^Albers Milling Co. v. Farm¬ 
ers Produce Co., C.A.Ark., 222 P.2d 
916—Vogrln v. Hedstrom, C.A Mo , 
220 F.2d 863, certiorari denied 76 
S.Ct. 86. 350 US. 845, 100 L.Ed. 753 
—^Decker v. Korth, C.A.Utah, 21D 
F.2d 732, certiorari denied 76 S.Ct. 
61, 360 US. 830, 100 L.Ed. 740— 
J. J. Theatres, Inc v. Twentieth 
Century-Fox Film Corp., C.A.N.T., 
212 F.2d 840—National Dairymen 
Ass’n V. Dean Milk Co., C.A.I11, 
183 F.2d 349, certiorari denied 71 
S.Ct. 122, 340 U.S. 876, 95 L.Ed. 
637—Ruud V. American Packing & 
Provision Co., C.A.Idaho, 177 P.2d 
538. 

Hiett V. U. S., 130 F.Supp. 338, 
131 Ct.Cl. 585—Equitable Life As- 
sur. Soc. of U. S. V. Maloney, D.C. 
Mo., 85 F.Supp, 212—Coffman v. 
Southern Coal Co., D.C.Ark., 62 F. 
Supp. 351—Smith v. White, D.C. 
Mo., 48 F.Supp. 564. 

Evidence clarifying complaint 

If evidence, received without ob¬ 
jection, clarifies a complaint and 
demonstrates existence of a case, 
complaint is deemed amended accord¬ 
ingly. 

U.S.—Elsenrod v. Utley, C.A,Cal., 211 
F.2d 678. 

Pleadings automatically amended 
Where in action against the Unit¬ 
ed States under Federal Tort Claims 
Act for destruction of plaintiffs’ barn 
and milk house caused by crash of 
army aircraft which occurred on 
plaintiffs’ farm. United States did not 
stand on its motion to dismiss the ac¬ 
tion interposed at close of plaintiffs’ 
evidence, but elected to introduce 
evidence, pleadings were automatical¬ 
ly amended to conform to the proof 
and plaintiffs were entitled to benefit 
of evidence favorable to them intro¬ 
duced by United States. 

U.S.—U. S. V. Kesinger, C.A.Kan., 190 
F.2d 629. 

Ohaage of theory 

Where plaintiff changed theory of 


recovery during course of trial, and 
defendants did not claim surprise or 
formally object to such change in 
theory, pleadings were treated as if 
amended to conform to evidence. 

U.S.—Hampton Roads Carriers, Inc. 
v. Boston Ins. Co., D.C.Md., 150 F. 
Supp. 338. 

No misnnderstaudiXLg 

In action by a trustee in bankrupt¬ 
cy and creditors of bankrupt to 
place liability on corporate stock¬ 
holder for converting assets of bank¬ 
rupt, where there was no misunder¬ 
standing on part of anyone at trial 
as to the issues, which were fully 
developed, or as to relief sought by 
any or all of the plaintiffs, pleadings 
would be treated as amended to con¬ 
form to proof in accordance with Fed¬ 
eral Rules. 

U.S.—Henderson v. Rounds & Porter 
Lumber Co., D.C.Ark., 99 F.Supp. 
376. 

Particular Issues or averments 

(1) Where issue of failure of per¬ 
formance of conditions precedent was 
not specifically raised by the plead¬ 
ings in action by electrical supplier 
against prime contractor and subcon¬ 
tractor and their sureties to recover 
unpaid balance due from subcontrac¬ 
tor for materials furnished, but issue 
was completely litigated, issue would 
be deemed to have been raised by the 
pleadings. 

U.S,—Glens Falls Indem. Co. v. U. S. 
ex rel. and to Use of Westinghouse 
Elec. Supply Co., C.A.Cal., 229 F.2d 
370. 

(2) In passenger’s action for inju¬ 
ries against carrier, where testimony 
of passenger’s physician fully estab¬ 
lished the passenger’s pre-existing 
emotionally unstable condition as a 
part of her case, pleadings would be 
deemed to include such matter. 

U.S.—^Apperwhite v. Illinois Cent. R. 

Co., C.A,Mo., 239 F.2d 306. 

(3) In action for damages for ob¬ 
struction of right-of-way, where evi¬ 
dence, which established that plaintiff 
had a private way of necessity to his 
land, was admitted without objection, 
question of status of such right-of- 
way as a public highway as declared 
in plaintiff’s complaint or as a pri¬ 
vate way of necessity as established 
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by the evidence was immaterial, since 
court would consider plaintiff’s com¬ 
plaint amended to conform to the 
evidence introduced. 

U.S.—Bickel v. Indiana Toll Road 
Commission, D.C.Ind., 145 F.Supp. 
257. 

Rescinded contract 

Fact that both parties formulated 
their pleadings and entered on trial 
on theory that contract was still in 
effect would not necessarily preclude 
federal district court from treating 
pleadings as amended to conform to 
issues presented by evidence that al¬ 
legedly tended to establish that there 
had been a rescission of the contract 
by mutual consent. 

U.S.—^Fireside Marshmallow Co. v. 
Frank Quinlan Const. Co., C.A.Mo., 
199 F.2d 611. 

Complaint in Intervention 
Where United States, intervening, 
in suit between creditor and debtor, 
to enforce claimed tax lien, failed 
to plead demand for payment of tax, 
but proof adequately showed demand, 
complaint in intervention would be 
considered as amended to embrace 
the averment of demand. 

U.S.—Hawkins v. Savage, D.C.Alaska, 
110 F.Supp. 615. 

62. U.S.—Pearl Assur. Co. v. First 
Liberty Nat. Bank, C.C.A.Tex., 140 
F.2d 200—^Anderson v. Hershey, C. 
C.A.Ky., 127 F.2d 884—^American 
Fork & Hoe Co. v. Stampit Corp., 
C.C.A.Ohio, 125 F.2d 473. 

Turner v. U. S. Gypsum Co., D. 
C.Ohio, 11 F.R.D. 645. 

63. U.S.—^Decker v. Korth, C.A.Utah, 
219 F.2d 732, certiorari denied 76 
S.Ct. 61, 360 U.S. 830, 100 L.Ed. 
740. 

64. U.S.—^Edward E. Morgan Co. v. 
U. S. for Use and Benefit of Pel- 
phrey, C.A.Tex., 230 P.2d 896, 60 
A.L.R.2d 456, certiorari denied 76 
S.Ct. 1030, 361 U.S. 965, 100 L.Ed. 
1485—^Weil Clothing Co. v. Glasser, 

C. A.Fla., 213 F.2d 296—Federal De¬ 
posit Ins. Corp. V. Siraco, C.A.N.Y., 
174 F.2d 360—^Pearl Assur. Co. v. 
First Liberty Nat. Bank, C.C.A.Tex., 
140 F.2d 200. 

Conry v. Baltimore & O. R. Co., 

D. C.Pa., 95 F.Supp. 846, reversed 
on other grounds, C.A., 195 F.2d 
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entation of the merits of the action will be sub¬ 
served thereby and the objecting party fails to 
satisfy the court that the admission of such evidence 
would prejudice him in maintaining his action or 
defense on the merits.65 However, the amendment 
will be refused in so far as it relates to a substantive 
right which has expired at the time of the trial,or 
where defendant may otherwise be prejudiced by the 
amendment. 6*^ 

Necessity of proffer of amendment. If an offer 
of evidence is not acceptable to the court without 
the proffer of an amendment, the court should in¬ 
form counsel of the necessity thereof.^s 

§ 336. Nature and Sufficiency of Amend¬ 
ment 

Amended pleadings must conform to the rules regu¬ 
lating pleadings generally. The court will not ordinarily 
pass on the validity or sufficiency of a proposed amended 
pleading, or deny the motion to amend for its insuffi¬ 
ciency, unless the Invalidity or Insufficiency is obvious 
or the amendment would be futile. 


The provisions of the Federal Rules of Civil Pro¬ 
cedure governing pleadings apply to amended plead¬ 
ings in all pending actions, unless, in the opinion of 
the court, their applicability would not be feasible 
or would work injustice.^^ Accordingly, amended 
pleadings must conform to the rules regulating plead¬ 
ings generally,'^0 should be simple, concise, and 
direct,and should not be argumentative.72 Thus, 
the rule providing that leave to amend be freely 
given does not require that immaterial allegations, 
such as allegations of evidentiary facts not necessary 
to the statement of a good cause of action, should be 
retained, if the adverse party objects to them as 
immaterial or prejudicial.73 

Whenever a separation facilitates the clear pres¬ 
entation of the matters set forth, each claim found¬ 
ed on a separate transaction and each defense other 
than denials should be separately stated.^-^ 

Under Rule 8 (e) (2), pleading of alternatives is 

permitted.75 


120—Popovltch V. Kasperlik, D.C. 
Pa., 76 F-Supp, 233—Reed v. Kel- 
lerman, D.C.Pa., 40 F.Supp. 46, mo¬ 
tion dismissed 2 F.R.D. 196—Cald¬ 
well V. Sears-Roebuck & Co., D.C. 
Pa., 31 F.Supp. 888. 

D.C.—Robbins v. Jordan, 181 F 2d 
793, 86 U.S.App.D.C. 304. 

65. XT.S.—^Weil Clothing Co. v. Glas- 
ser, C.A.Fla„ 213 F.2d 296—Fidel¬ 
ity & Deposit Co. of Md. v. Krout, 
C.C.A.N.Y., 157 F.2d 912. 

Republic Oil Refining Co. v. 
Granger, D.C.Pa., 98 F.Supp. 921, 
affirmed, C.A., 198 F,2d 161—Popo- 
vitch V. Kasperlik, D.C.Pa., 76 F. 
Supp. 233—^U. S. V. Demmon, D.C. 
Mont., 72 F.Supp. 336—Reed v. Kel- 
lerman, D.C.Pa, 40 F.Supp. 46, mo¬ 
tion dismissed 2 F.R.D. 195—Cald¬ 
well V. Sears-Roebuck & Co., D.C. 
Pa., 31 F.Supp. 888. 

Refusal held error 

In action by administratrix for 
damage to decedent’s minor daugh¬ 
ter from death of her father by 
drowning caused by airline’s negli¬ 
gence when airplane was grounded 
in tidal waters of Pacific off Domin¬ 
ion of Canada wherein airline sought 
dismissal on ground that British 
Columbia law prevailed, but Just as 
case was submitted and before judg¬ 
ment was entered airline moved to 
amend its answer to show that Do¬ 
minion of Canada had Jurisdiction 
over area, district court failed to 
exercise his discretion freely to al¬ 
low amended answer. 

XJ.S.—Northwest Orient Airlines, Inc. 

V. Gorter, C.A.Wash., 264 P.2d 662. 
Answers considered amended 

In declaratory Judgment action by 
automobile liability insurers for de¬ 


termination of rights under policy, 
even though Insured’s evidence with 
respect to waiver of a policy condi¬ 
tion and estoppel was in nature of 
defenses required to be pleaded, 
where insurers did not claim evi¬ 
dence would Jeopardize them on mer¬ 
its, and made no request for continu¬ 
ance, trial court, in order to make 
final disposition on evidence rather 
than on pleadings, and in exercise of 
its discretion, would consider an¬ 
swers duly amended to conform to 
evidence. 

XJ.S.—Firemen’s Ins. Co. of Newark, 
N. J. V. Show, D.C.Mont., 110 F. 
Supp. 523. 

Physician as obstetrician 

In action for alleged negligent fail¬ 
ure of defendant to take pelvic meas¬ 
urements of plaintiff at proper time, 
which would allegedly have indicated 
necessity of a Caesarean operation, 
trial court should have permitted 
plaintiff to amend complaint to en¬ 
able plaintiff to introduce evidence 
that defendant had represented him¬ 
self to plaintiff as an obstetrician, 
after holding that such evidence was 
not admissible under allegations 
that plaintiff held himself out as 
doctor qualified to treat disorders 
and diseases of women. 

D.C.—Robbins v. Jordan, 181 F.2d 793, 
86 U.S.APP.D.C. 304. 

68. XJ.S.—^XJ. S. V. Classified Park¬ 
ing System, C.A.Tex., 213 F.2d 631. 

67. XJ.S.—^XJ. S. V. Classified Park¬ 
ing System, supra. 

68. XJ.S.—^American Universal Ins. 
Co. V. Sterling, C.A.Pa., 203 F.2d 
169. 

69. U.S.—^Kraus v. General Motors 
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Corporation, D.C.NT., 27 F.Supp. 
537. 

Ingenuities Corporation of Amer¬ 
ica V. Trau, 1 F.R.D. 578. 

Pleading regarded as *'amendment” 
In action for damages allegedly 
due to wrongful and malicious con¬ 
duct of defendants in condemning 
plaintiff’s building as officers of town, 
pleading submitted by plaintiff, a 
layman not represented by counsel, 
entitled “answer to defendants’ an¬ 
swer and pleading,” w’as allowed to 
stand as an amendment to the com¬ 
plaint, although it added nothing of 
substance to the Issues. 

U.S.—Baker v. Mueller, D.C.Wis., 127 
F.Supp. 722, affirmed, C.A., 222 F. 
2d 180. 

70. U.S.—Partin v. Wade, C.A.Ark., 
172 P.2d 50. 

Georgia-Pacific Plywood Co. v. U. 
S. Plywood Corp, D.C N T., 139 F. 
Supp. 234—^Kashins v. Keystone 
Lamp Mfg. Co, D.C NT., 135 F. 
Supp. 681. 

71. U.S—Hlndleman v. Specialty 
Salesman Magazine, D.C.Ill., 1 F. 
R.D. 272. 

72. U.S.—^Hlndleman v. Specialty 
Salesman Magazine, supra. 

73. U.S.—Bernstein v. N. V. Neder- 
landsche-Amerikaansche Stoom- 
vaart-MaatschappiJ, D.C.N.T., 7 F. 

R. D. 63, appeal dismissed, C.C.A., 
161 F.2d 733, certiorari denied 68 

S. Ct. 84, 332 U.S. 771, 92 D.Bd. 356, 
rehearing denied 68 S.Ct. 152, 332 
U.S. 820, 92 L.Ed. 397. 

74. U.S.—Ingenuities Corporation of 
America v. Trau, 1 F.R.D. 678. 

75. U.S.—Bank of California, N. A., 
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Sufficiency of proposed pleading on merits. The 
district court, on a motion to file an amended plead¬ 
ing, will not ordinarily pass on the validity or suffi¬ 
ciency on the merits of the proposed pleading, or 
deny the motion for insufficiency or invalidity,*^6 
unless it is apparent from a mere reading of the 
pleading.*^7 Thus, an objection that the amended 
pleading contains objectionable matter will not or¬ 
dinarily be passed on until after the amendment 
has been allowedJ^ 

Nevertheless, it would serve no useful purpose to 
permit the pleading of a clearly futile amendment 
but the court will not refuse an amendment on sub¬ 
stantive grounds where there can be any doubt of 
the law.so No proposed amendment to a pleading 
should be denied unless it appears to a certainty that 
the moving party would not be entitled to any relief 
under the state of facts which could be proved 
in support of his claims.^i The denial of leave to 
file an amendment is a sound exercise of discretion 
where the result would properly have been the same 
even if the amendment had been allowed.S^ 

The sufficiency of amendments to cure jurisdic¬ 
tional defects as a factor in the allowance of such 
amendments is discussed supra § 323. 


35A C.J.S. 

New theory of recovery or defense. Amendments 
to pleadings should be allowed with liberality even 
though a new and different theory of recovery or 

defense is presented.^3 

Construction of amendment. The legal effect of 
a writing attached to an amended pleading as an 
exhibit must be determined by its terms rather than 
by the allegations of the pleader.84 

§ 337. -* Amendments to Complaint 

An amended complaint should be simple, concise, 
and direct. The court will not ordinarily pass on the 
merits of the cause, and will not refuse an amendment 
for insufficiency on the merits, unless the insufficiency 
is apparent, or the amendment would be futile. 

An amended complaint must conform to the rules 
governing pleadings generally,85 and should be 
simple, concise, and direct.^® 

In determining whether an amendment to a com¬ 
plaint will be permitted the court will not ordinarily 
pass on the merits of the cause, and its ruling will 
not be determined thereby, and an amendment will 
not be refused because the pleading may appear 
to the court to be insufficient on the merits of the 
cause,*7 unless the insufficiency is apparent on the 


V. American Fruit Growers, D.C. 
Wash., 37 F.Supp. 1017. 

76. U.S.—Cravatts v. Klozo Fasten¬ 
er Corp., D.C.N.T., 16 F.R.D. 454. 

77. U.S.—Bimbaum v. Hall, D.C.S.C., 
101 F.Supp. 606. 

Obviously and palpably InsuflELoleut 
U.S.—^Messelt v. Security Storagre Co., 
D.C.Del., 11 F.R.D. 342. 

78. U.S.—Fischer v. Karl, D.C.N.Y., 
6 F.R.D. 268. 

79. U.S.—^Westchester Fire Ins. Co. 
V. U. S., D.C.N.T., 138 F.Supp. 788 
—^Hale V. Morgran Packing Co,, D.C. 
Ill., 91 F.Supp. 11. 

Donohue v. New York Life Ins. 
Co., D.C.Conn„ 9 F.R.D. 669. 

sa Conflict between circuits on Is- 
sue 

In absence of a ruling by the Su¬ 
preme Court of the United States or 
the Second Circuit and where there 
was a conflict of decision between the 
Ninth and Tenth Circuits, on the is¬ 
sue Involved which was raised by 
motion to amend, district court would 
not decide the Question of law so 
raised until after a full and com¬ 
plete hearing. 

U.S.—^Donohue v. New York Life Ins. 
Co., supra. 

81. U.S.—^McNaughton v. New York 
Cent. R. Co., C.A.Ind., 220 F.2d 
835. 

82. U.S.—^Wibbelman v. Home Ins. 
Co., C.A.Mlch., 194 F.2d 262. 


I 83. U.S.—Fli-Fab, Inc. V. U. S., D.C. 
R.I., 16 F.R.D. 653. 

84. U.S.—^Zeligson v. Hartman-Blalr, 
Inc., C.C.A.Kan., 126 F.2d 696. 

85. U.S.—Galdi v. Jones, C.C.A.Conn., 
141 F.2d 984. 

Amendments held sufficient 

(1) In general. 

U.S.—^Partin v. Wade, C.A.Ark., 172 
F.2d 60. 

(2) Although proposed amendment 
was stated in broad, general, conclu- 
sory language, it satisfied reQuire- 
ment of Rules; more details could 
be secured by interrogatories and by 
pre-trial discovery, 

US.—Georgia-Pacific Plywood Co. v. 
U. S. Plywood Corp., D.C.N.Y., 139 
F.Supp. 234. 

TTnnecessaxy allegations which 
serve only to confuse should be elim¬ 
inated. 

U.S.—Kashins v. Keystone Lamp Mfg. 

Co., D.C.N.Y., 135 F.Supp. 681. 
Evidentiary details 

The trial court should not reauire 
amendments of complaint Involving 
evidentiary details but should allow 
defendants to seek desired Informa¬ 
tion by other means available under 
the Federal Rules. 

U.S.—Galdi v. Jones, C.C.A.Conn., 141 
F.2d 984. 

86. Xieave to file amendment denied 
Where proposed amended complaint 

for damages for failure of defendants 

512 


as attorneys for plaintiffs properly 
to prosecute claim against Delaware 
Corporation contained sixteen close¬ 
ly typewritten pages quoting from 
state law of Delaware, leave to file 
amendment would be denied for fail¬ 
ure to comply with requirement that 
pleadings be simple, concise, and di¬ 
rect. 

U.S.—Schwab v. Nathan, D.C.N.Y., 8 
F.R.D. 228. 

87. U.S.—Peterson Steels, Inc. v. 
Seldmon, C.A.I11., 188 F.2d 193. 

Gabaree v. Jay Ship Maintenance 
Corp., D.C.Pa., 166 F.Supp. 625. 

Quinlan v. Matthews, D.C.Pa., 23 
P.R.D. 26—^Rucienski v. Vanadium 
Corp. of America, D.C.N.Y., 6 F.R. 
D. 313. 

Construction of court’s statement 
Statement by court at time it gave 
leave to plaintiffs to amend their 
complaint that one, but only one, 
further opportunity would be given 
plaintiffs to prepare a proper com¬ 
plaint, had reference to amendment 
which would have for its object the 
proper statement of a claim against 
defendants and it did not preclude al¬ 
lowance of an amendment adding an¬ 
other defendant and by adding a third 
cause of action. 

U.S.—^Messelt v. Security Storage Co., 
D.C.Del., 11 F.R.D. 342. 

New cause of action 

That new cause of action sought to 
be pleaded by second amended com¬ 
plaint might be Insufficient in law 
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face of the complaint,88 although it may within its 
discretion pass on such matter.88 

On the other hand, various amendments have been 
held improner or such that they could be refused by 
the court x/ithin its exercise of discretion.80 Thus, 
in general, leave to amend a complaint will not be 
granted where the amendment is unnecessary or 
would be futile and a pleading which fails to 
disclose a cause of action is ordinarily regarded as 

not amendable. 8 2 

Certainly, where a complaint fails to state a cause 
of action and a proposed amendment, if permitted, 
would be similarly defective, the court in the exer¬ 
cise of its discretion will deny leave to file the 
amendment ;83 and this is so where the case has 
been disposed of on the points relied on by defend¬ 
ant,®^ especially after several prior amendments.85 
Likewise, where it appears to a certainty that plain- 
tifip will not be entitled to any relief under any state 
of facts which can be proved in support of his 
claims, the court is correct in dismissing his com¬ 
plaint without leave to amend. 8 8 

In ruling on a motion to amend a complaint, the 
federal court may summarily pass on the question 
of laches where it is clear or obvious from the 
pleadings that the causes set forth in the amend¬ 


ments are barred by the statute of limitations or 

laches.87 

Original complaint dismissed. Where the orig¬ 
inal complaint was dismissed for failure to state a 
cause of action, it is the duty of the court on a 
motion seeking permission to file an amended com¬ 
plaint to determine whether the proposed amended 
complaint states a cause of action and is entitled 
to be filed ;88 and where plaintiff has failed to amend 
notwithstanding pendency of a motion to dismiss, 
the full purport of which motion had long been dis¬ 
closed in briefs and argument, the court would con¬ 
clude that the complaint could not be satisfactorily 
amended.®9 The inclusion in an amended complaint 
of counts which were stricken in the original com¬ 
plaint by the court is improper and such counts are 
subject to a motion to strike.^ 

§ 338.-New Cause of Action 

While an amendment to a complaint stating a totally 
new and unrelated cause of action will not be permitted, 
the controlling considerations In determining whether 
an amendment states a new cause of action are the gen¬ 
eral wrong suffered and the general conduct causing the 
wrong, rather than the theory of recovery. 

An amendment to a complaint stating a totally 
new and unrelated cause of action or claim for relief 
will not be permitted,® either under the general rules 


was no ground for refusing to permit 
interposition of such new cause of 
action. 

U.S—Lader v. Dahlberg, D.C.N.T., 2 
F.R.D. 49. 

Xnahllity to prove allegations 
Alleged fact that plaintiff would 
ultimately be unable to prove the al¬ 
legations of its amended complaint 
would not Justify denial of leave to 
Ale amended complaint, since wheth¬ 
er defendant might ultimately pre¬ 
vail must remain for the trial of the 
issues. 

U.S.—^United Grocers’ Co. v. Sau-Sea 
Foods, Inc., D.C.N.Y., 161 F.Supp. 
760. 

88. U-S.—Flscher v. Karl, D.C.N.T., 
6 F.R.D. 268. 

Entire case not Involved 
Where plaintiffs motion to amend 
might, strictly, be denied for lack of 
substantial content if it constituted 
entire case, but it did not, it would 
be allowed. 

U.S.—Bngleman v. Progressive Ma¬ 
chinery Corp., D.C.Mass,, 166 F. 
Supp. 46. 

89. U.S.—^Peterson Steels, Inc., v. 
Seidmon, C.A.I11., 188 F.2d 193. 

Prima facie sufficient 

A proposed amended complaint 
which states a claim for which plead¬ 
er is entitled to relief is prima facie 
sufficient. 

S6A C. J.S.—33 


U.S.—Schwab v. Nathan, D.C.N.T., 8 
F.R.D. 228. 

90. U.S.—Calhoun County, Fla., v. 
Roberts, C.C.A.Fla., 148 F.2d 901. 

91. D.C.—^Hoover v. Lacey, D.C., 80 
F.Supp. 691. 

Proof admissible without additional 
amendment 

Where there have been two prior 
actions by an employee against his 
employer for injuries to the employee, 
and there have been five complaints, 
and under the last complaint proof 
could be made of tuberculosis, sili¬ 
cosis, or general injuries, a motion 
to amend complaint to state causes 
of action for tuberculosis arising 
from gases and a cause of action for 
injuries from dusts would be denied. 
U.S.—Conner v. E. I. Uu Pont Be Ne¬ 
mours & Co., D.C.N.Y., 49 F.Supp. 
391. 

92. U.S.—McMichael v. U. S., D.C. 
Ala., 63 F.Supp. 698. 

93. U.S.—^Moritt v. Fine, C.A,Fla., 
242 F.2d 128. 

American Securit Co. v. Shatter¬ 
proof Glass Corp., D.C.Del., 166 F. 
Supp. 813—Steiner v. Twentieth 
Century-Fox Film Corp., D.C.Cal., 
140 F.Supp. 906. 

Not predicated ou substantial evi¬ 
dence 

Where verdict for plaintiffs was 
set aside because not predicated on ^ 
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^ substantial evidence, and Judgment 
was entered for defendant, and there¬ 
after plaintiffs sought to amend their 
complaint, but amendment merely 
supplied opinions of pleader and his 
conclusions of law in an effort to 
bridge hiatus In nonexistent chain 
of causation, motion to amend was 
properly denied. 

U.S.—^Van Nieuwenhove v. Cunard S. 

S. Co., C.A.I11.. 216 P.2d 31. 

Fourth attempt to state cause of ao- 
tlou 

U.S.—Friedman v. Transamerica 
Corp., D.C.Del., 5 F.R.B. 115. 

94. U.S.—Shall v. Henry, C.A.I11., 
211 F.2d 226. 

95. U.S.—Shall v. Henry, supra. 

98. U.S.—^Whiting v. Sesprit, C.A. 
Ill., 203 P.2d 773. 

97. U.S.—Overfield v. Pennroad Cor¬ 
poration, D.C.Pa., 39 F.Supp. 482. 

98. U.S.—^Kirsch v. Barnes, B.C.Cal., 
167 F.Supp. 671, affirmed, C.A., 263 
F.2d 692. 

99. U.S.—^Brock -v. Brotherhood of 
Sleeping Car Porters, Train, Chair 
Car, Coach Porters and Attendants, 
D.C.La., 129 F.Supp. 849. 

1. U.S.—^Buckley v. Music Corpora¬ 
tion of America, D.C.Cal., 2 F.R.D. 
328. 

2. U.S.—Ross V. Philip Morris Co., 
D.C.MO., 164 F.Supp. 683—^Fowles 
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or under Rule 15 (c) providing for the relation back 
of amendments, as discussed infra § 347, at least 
when the new cause of action is clearly barred by 
the statute of limitations but it would seem that 
in cases where the reasons for the rule are not ap¬ 
plicable or where there is some doubt as to whether 
the cause is clearly barred, the rule should be lib¬ 
erally construed,^ especially where defendant is put 
to no disadvantage.^ 

What constitutes ‘'new cause of action.*^ In de¬ 
termining whether an amendment states a new cause 
of action, so as to preclude the allowance of the 
amendment or preclude the operation of the relation 
back provision, the emphasis of the courts has been 
shifted from a theory of law as the cause of action 
to the specified conduct of defendant on which plain¬ 
tiff tries to enforce his claim;® and the general 
wrong suffered and the general conduct causing 
the wrong are the controlling considerations.'^ 

Test of “new cause of action;^* considerations. 


85A C. J. S. 

In determining whether an amendment states a 
new cause of action so as to preclude the allowance 
of the amendment or preclude the operation of the 
relation back provision, while some courts propose 
a test based on such questions as whether a judg¬ 
ment would bar any further action on either com¬ 
plaint, whether the same measure of damages sup¬ 
ports both, whether the same defense is open in 
each, and whether the same measure of proof is 
required,® it has been stated that the better consid¬ 
ered opinion is that such a test is too narrow and 
restrictive, out of harmony with the Federal Rules, 
and should be replaced with the approach that takes 
an over-all view of the problem.® 

In fact. Rule 15 (c), of the Federal Rules of 
Civil Procedure, providing for the relation back 
of claims asserted in an amendment when the claim 
‘'arose out of the conduct, transaction, or occurrence 
set forth or attempted to be set forth in the original 
pleading,” itself sets forth the underlying test,i® 


V. Commercial Cas. Ins. Co., D.C. 
"Wash, 59 F.Supp. 693, reversed 
on other grounds. CC.A., 154 F.2d 
884. 165 A.Ii.R. 1068. 

Green v. Walsh, D.C.Wis., 21 F. 

R. D. 15—Smith v. Piper Aircraft 
Corp., D.C.Pa.. 18 F.R.D. 169—Col- 
bum V. Birr, D.C.Ill., 4 F.R.D. 391. 

D.C.—^Wiren v. Paramount Pictures, 
206 F.2d 465, 92 U.S.App.D.C. 347, 
certiorari denied 74 S.Ct. 378, 346 

U. S. 938, 98 Lf.Ed. 426. 

Complete departure 

Where proposed amendment to 
complaint contemplates entire and 
complete departure from original re¬ 
lief sought in order to maintain ac¬ 
tion previously determined to be not 
maintainable, amendment of com¬ 
plaint will not be permitted. 

D.C—Rosen v. Rex Amusement Co., 
D.C., 14 F.R.D. 76. 
lUEerely one element of prejudice 
That proposed amendment pleads a 
new claim is merely one element to 
be considered in determining whether 
or not the adversary will be preju¬ 
diced by the allowance of the amend¬ 
ment. 

U.S.—^Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 101 F.Supp. 
549, affirmed, C.A., 193 F.2d 489, 

3. U.S.—D, E. Whitham Const. Co. 

V. Remer, C.C.A.Okl., 106 F.2d 371. 
Hartmann v. Time, Inc., D.C.Pa., 

64 F.Supp. 671, vacated in part and 
set aside on other grounds, C.C.A., 
166 P.2d 127, certiorari denied 68 

S. Ct. 1496, 334 U.S. 838, 92 L.Ed. 
1763, 1 A.L.R.2d 370—Overfleld v. 
Pennroad Corporation, D.C.Pa., 39 
F.Supp. 482. 

United Exhibitors v. Twentieth 
Century Pox Film Corp., D.C.Pa., 


18 P.R.D. 469—^Bowles v. Tanker 
Gas, D.C.Minn., 5 P.RD. 230. 

4. U.S.—Overfleld v. Pennroad Cor¬ 
poration, D.C Pa., 39 F.Supp. 482. 

Amendments not within rule 

In action brought under Illinois 
statute by debenture holders against 
corporate directors based on im¬ 
proper declaration of dividends, pro¬ 
posed amendments which did not 
change plaintiffs' claim or present a 
different theory of liability, and 
merely showed in detail the part 
played by each director with respect 
to the declaration of dividends, 
could not be held to state a new 
"cause of action" whi<^h would be 
barred by statute of limitations, and 
would not entitle defendants to claim 
surprise or prejudice. 

U.S.—Aiken v. Insull, C.C.A.I11., 122 
F,2d 746. 

5. Xu stockholder’s action for ac¬ 
counting and discovery based on al¬ 
leged fraudulent conspiracy where¬ 
by investments were made which im¬ 
properly benefited railroad to detri¬ 
ment of corporation which was con¬ 
trolled by voting trustees who were 
oflicers and directors of the railroad, 
proposed amendments which would 
bring in no new defendants and in¬ 
volved the underlying complaints in 
other suits of which defendants had 
full knowledge and in which they 
had been summoned would be allow¬ 
ed, notwithstanding the passing of 
ten to twelve years between the time 
of making the investments and the 
starting of the action. 

U.S.—Overfleld v. Pennroad Corpora¬ 
tion, D.C.Pa., 39 F.Supp. 482. 

6. U.S.—^Popovitch V. Kasperlik, D. 
C.Pa., 76 F.Supp. 233—White v. Hoi- 
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land Furnace Co., D.C.Ohio, 31 F. 
Supp. 32. 

Green v. Walsh, D.C.Wis., 21 F.R. 
D. 15. 

D.C.—^Wiren v. Paramount Pictures, 
206 P.2d 465, 92 U.S.App.D.C. 347, 
certiorari denied 74 S Ct. 378, 346 
U.S. 938, 98 L.Ed. 426. 

7. U.S.—Tiller v. Atlantic Coast Line 
R. Co., Va., 65 S.Ct. 421, 323 U.S. 
674, 89 L.Ed. 465. 

Ross V. Philip Morris Co., D.C. 
Mo., 164 F.Supp. 683. 

Green v. Walsh, D.C.Wis., 21 F. 
R.D. 16. 

Change in factual allegation 

A proposed amendment which was 
merely a specific factual allegation 
tending to establish general claim 
for relief outlined in complaint would 
be allowed, notwithstanding proposed 
amendment would constitute a change 
in the factual allegation set forth 
in the complaint, where amendment 
would not constitute a change in 
claim for relief set forth in com¬ 
plaint. 

U.S.—^Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 101 F.Supp. 
649, affirmed, C.A., 193 P.2d 489. 

8. U.S.—Conry v. Baltimore & O. R. 
Co., D.C.Pa., 95 F.Supp. 846, re¬ 
versed on other grounds, C.A., 195 
F.2d 120—^Popovitch v, Kasperlik, 
D.C.Pa., 76 F.Supp. 233. 

United Exhibitors v. Twentieth 
Centry Pox Film Corp., D.C.Pa, 
18 F.R.D. 469—Porter v. Theo J. 
Ely Mfg. Co., D.C.Pa., 6 P.R.D. 
317. 

9. U.S.—Green v. Walsh, D.C.Wis., 
21 F.R.D. 16. 

10. U.S.—^Hirshhom v. Mine Safety 
Appliances Co., D.C.Pa., 101 F.Supp. 
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and inferentially recognizes the right to plead a new 
claim by amendment.^! 

If the facts alleged show, substantially, the same 
wrong with respect to the same transaction, or if 
it is the same matter more fully and differently laid, 
or if the gist of the action or the subject of the 
controversy remains the same, even though the in¬ 
cidents may be different, the amendment should 
be permitted.i2 ^ technical rule should not be ap¬ 
plied in determining whether the cause of action 
stated in the original and amended pleading is 
identical, since, in the strict sense, almost any 
amendment may be said to change the original cause 
of action.^3 Thus, a plaintiff may be permitted in 
a proper case to set up in his amended pleading a 
new cause of action arising out of the same trans¬ 


action alleged in his original pleading,*14 and the 
fact that the two causes of action may be alterna¬ 
tive and inconsistent does not preclude the allow¬ 
ance of such an amendment,i5 with respect to the 
running of the statutes of limitation.!® 

Change in legal theory or in relief sought. In 
determining whether an amendment presents a new 
cause of action so as to preclude the allowance of 
the amendment or preclude the operation of the 
relation back provision, a change of the legal theory 
of the action cannot be accepted as the test of the 
propriety of a proposed amendment and where 
there has been no substantial change in the factual 
situation as originally alleged, the amendment will 
be allowed and will relate back even though a dif¬ 
ferent theory of recovery is presented,!® and even 


469, affirmed, C.A., 193 F.2d 489. 

Klmbro v. U. S. Rubber Co., D.C. 
Conn., 22 F.R.D. 309~Smlth v. Piper 
Aircraft Corp., D.C.Pa., 18 F.R.D. 
169. 

Operation of “relation back" rule as 
dependent on whether amendment 
introduces completely new and un¬ 
related cause of action see infra 
§ 347. 

11. U.S.—Hirshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 101 F. 
Supp. 649, affirmed, C.A., 193 F.2d 
489. 

12. U.S.—Brown v. New York Life 
Ins. Co., D.C.N.J., 32 F.Supp. 443. 

Green v. Walsh, D.C.Wis., 21 F.R. 
D. 16—U. S. V. Schefrin, D.C.N.J., 
14 F.R.D. 462—Porter v. Theo J. 
Ely Mfs. Co., D.C.Pa., 6 F.R.D. 317. 
D.C.—^Wiren v. Paramount Pictures, 
206 F.2d 465, 92 U.S.App.D.C. 347, 
certiorari denied 74 S.Ct. 378, 346 
U.S. 938, 98 L.Ed. 426. 

13. U.S.—Brown v. New York Life 
Ins, Co., D.C.N.J., 32 F.Supp. 443. 

Green v. Walsh, D.C.Wis., 21 F. 
R D. 15—Porter v. Theo J. Ely 
Mfff. Co., D.C.Pa., 5 F.R.D. 817. 
D.C.—^Wiren v. Paramount Pictures, 
206 P.2d 465, 92 U.S.App.D.C. 347, 
certiorari denied 74 S.Ct. 378, 346 
U.S. 938, 98 L.Ed. 426. 

14. U.S.—Bee Mach. Co. v. Freeman, 

C. C.A.Mass., 131 P.2d 190, affirmed 
63 S.Ct. 1146, 319 U.S. 448, 87 L.Ed. 
1509, rehearing denied 64 S.Ct. 27, 
320 U.S. 809, 88 L.Ed. 489. 

Cohen v. Globe Indemnity Co., 

D. C.Pa., 37 F.Supp. 208—Kuhn v. 
Pacific Mut. Life Ins. Co. of Cali¬ 
fornia, D.C.N.Y., 37 F.Supp. 102— 
White V. Holland Furnace Co., D.C. 
Ohio, 31 F.Supp. 32. 

Sikes Co. v. Swift & Co., D.C.N. 
Y., 10 F.R.D. 68—Colburn v. Birr, 
D.C.IIL, 4 P.R.D. 391. 

Amendment after oonnterdalm 
Piling of counterclaim tolled stat¬ 
ute of limitations with respect to 


events or occurrence on which coun¬ 
terclaim was founded, and plaintiff 
was properly granted leave to amend 
so as to assert claim founded on the 
same occurrence as that which sup¬ 
ported the counterclaim. 

D.C.—^De Vito v. Hoffman, 199 F.2d 
468, 91 U.S.APP.D.C. 263. 

Within order allowing amendment 
Where original complaint sought 
to set aside conveyances of realty 
on ground that realty was subject 
to mortgages executed by grantor 
before acquiring title to realty and 
held by plaintiff, an order allowing 
plaintiff to amend its complaint was 
broad enough to allow addition of a 
second cause of action seeking to set 
aside conveyances on ground that 
grantor paid for realty with funds 
furnished by plaintiff, and that con¬ 
veyances to third person were with¬ 
out adequate consideration and made 
for the purpose of defrauding plain¬ 
tiff. 

U.S.—Consolidated Naval Stores Co. 
V. Brannan Turpentine Co., D.C.S. 
C., 46 F.Supp. 273. 

15. U.S—Strauss v. Reading Co., D. 
C.Pa., 14 F.R.D. 457. 

16. U.S.—Bowles v. Tankar Gas, D. 

C. Mlnn., 5 F.R.D. 230. 

17. U.S.—International Ladies’ Gar¬ 
ment Workers’ Union v. Donnelly 
Garment Co., C.C.A.Mo., 121 F.2d 
661. 

Ross V. Philip Morris Co., D.C. 
Mo., 164 F.Supp. 683. 

Biedler v. Hurst, D.C.Pa., 22 F.R. 

D. 333—Green v. Walsh, D.C.Wis., 
21 P.R.D. 15—Snyder v. Dravo 
Corp., D.C.Pa., 6 P.R.D. 646—^Bowles 
v. Tankar Gas, D.C.Minn., 6 P.R.D. 
230. 

D.C.—^Rosen v. Rex Amusement Co., 
D.C., 14 P.R.D. 75. 

"An alteration of the modes in 
which defendant has breached the 
legal duty or caused the injury is 
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not an introduction of a new cause 
of action." 

U.S.—Smith V. Piper Aircraft Corp., 
D.C.Pa., 18 F.R.D. 169, 175. 

18. U.S —Tiller v. Atlantic Coast 
Line R. Co., Va., 65 S.Ct. 421, 323 
U.S. 574, 89 L.Ed. 465. 

Popovitch V. Kasperlik, D.C.Pa., 
76 F.Supp. 233—^Whlte v. Holland 
Furnace Co., D.C.Ohio, 31 F.Supp. 
32. 

Biedler v. Hurst, D C.Pa., 22 F.R. 
D. 333—Aarhus Oliefabrik, A/S v. 
A. O. Smith Corp., D.C.Wis., 22 F. 
R.D. 33—^Bowles v. Tankar Gas, 
D.C Minn., 5 F.R D. 230. 

Same origin of claim 
When an amendment concerns the 
original parties and does not intro¬ 
duce a claim having an origin dif¬ 
ferent from the original complaint, 
then the amendment may relate back 
to the date of the original pleading. 
U.S.—^Messelt v. Security Storage Co., 
D.C.Del., 14 F.R.D. 607. 

Facts in defendant’s knowledge 

(1) Defendant was at all times 
aware of the basic transaction in¬ 
volved and would not be prejudiced 
by the allowance of the amendment. 
U.S.—Green v. Walsh, D.C.Wis., 21 F. 

R.D. 16. 

(2) In action arising out of the 
alleged crashing and destruction of 
plaintiffs’ airplane while in defend¬ 
ant’s possession and control, wherein 
amended complaint alleged that de¬ 
fendant was granted possession of 
plane on condition that defendant 
would pay for necessary repairs to 
plane while in his possession and 
reasonable value of plane in event 
of its destruction, permitting second 
amended complaint in which an al¬ 
ternative cause of action alleged 
defendant's negligence as cause of 
plane’s loss was not abuse of discre¬ 
tion, since each of the causes alleged 
was related to the same set of cir¬ 
cumstances, and the relevant and 
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though a change or increase is made in the relief 
prayed,!® although this does not apply to all changes 
in the relief sought^® However, the power of the 
court to permit amendment should not be used to 
change completely the theory of the case after the 
case has been submitted to the court on another 
theory,2i in the absence of some showing of lack 
of knowledge, mistake, or inadvertence on the part 
of the party seeking the amendment,^^ or some 
change of conditions of which that party had no 
knowledge or control.^® 

Change from legal or equitable theory, A^Tiile it 
has been held that the amendment of a complaint 
so as to change from a legal to an equitable theory 
does not of itself create a new cause of action as 


to warrant its denial,it has been said that the 
amendment from equity to law or law to equity is 
no longer necessary in view of Rule 2 of the Federal 
Rules of Civil Procedure, which provides that there 
shall be one form of action to be known as “civil 

action*” 2 5 

Question for court. Whether an amendment to 
a complaint seeks to raise a new cause of action is 
a question to be determined by the court,26 in con¬ 
nection with its discretion as to the allowance of 

amendments.2 7 

Application of rules. Applying the above rules 
various amendments have been refused on the 
groimd that they stated a new cause of action,^® 


competent facts were peculiarly with¬ 
in the defendant’s knowledge. 

U.S.—^Heay v. Phillips, C.A.Alaska, 
201 F.2d 220. 

In action under Pederai Psiploy- 
ers’ Iilahillty Act for death of rail¬ 
road employee struck by car which 
was being pushed backwards at night 
in railroad yard, where original com¬ 
plaint alleged absence of proper look¬ 
out or warning and failure to keep 
head car properly lighted, amended 
complaint charging failure to have 
locomotive properly lighted under 
rule prescribed under Boiler Inspec¬ 
tion Act created no departure, and 
filing thereof was permissible under 
Federal Rule, notwithstanding ex¬ 
piration of two-year limitation peri¬ 
od provided by Employers’ Liability 
Act. 

U.S.—^Tiller v. Atlantic Coast Line R. 
Co., Va., 65 S.Ct. 421, 323 U.S. 674, 
89 L.Ed. 465. 

19- U.S.—Yates v. Dann, I>.C.Del., 
167 F.Supp. 174—^Varverls v. U. S. 
Lines Co., D.C.N.Y., 141 F.Supp. 874 
—^Mitchell V. Gundlach, D.C.Md., 
136 F.Supp. 169—^U. S. v. Minneso¬ 
ta Min. & Mfg. Co., D.C.Mass., 92 
F.Supp. 947—Fischer & Porter Co. 
V. Brooks Rotameter Co., D.C.Pa., 
86 F.Supp. 502. 

Biedler v. Hurst, D.C.Pa., 22 F.R. 
D. 333-—McCaffrey v. U. S., D.C.N. 
Y., 13 F.R.D. 612. 

Ho part of claim I 

The prayer for relief is no part of 
the claim or cause of action stated 
and generally change in amount 
prayed for is not of vital importance. 
U.S.—^Peltzman v. City of Illmo, C.C. 
A.Mo., 141 F.2d 956, certiorari de¬ 
nied 66 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 677, rehearing denied 65 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. 647. 

ACodem mle is liberal in permit¬ 
ting amendments which work change 
in relief prayed, at least where scope 
of relief is diminished and where de¬ 
fendant suffers no prejudice. 


D.C.—Christensson v. Hogdal, 199 F. 
2d 402, 91 U.S.App.D.C. 261. 

Condemnation and injunction 

In proceeding in rem for condem¬ 
nation of allegedly adulterated dried 
whole eggs, amendment of pleading 
to Include a prayer for injunction 
against claimant would be allowed 
where prayer for condemnation and 
prayer for Injunction both grew out 
of same transaction and basic issues 
were Identical. 

U.S.—^U. S. V. 184 Barrels Dried 
Whole Eggs, D.C.Wis., 53 F.Supp. 
652. 

Issue held immaterial 
Whether proposed amendment of 
complaint seeking recovery of treble 
damages for overceiling sales of pe¬ 
troleum products so as to seek In 
one count thereof a mandatory in¬ 
junction stated a new cause of ac¬ 
tion was Immaterial with respect to 
right to file amendment, where stat¬ 
ute of limitations had not run against 
action for injunction. 

U.S.—Bowles V. Tankar Gas, D.C. 
Minn., 5 F.R.D. 230. 

Claim for treble damages 
Under Federal Rules, district court 
may in its discretion allow amend¬ 
ment of complaint seeking damages 
for breach of contract so as to add a 
claim for treble damages under anti¬ 
trust laws. 

U.S.—Bee Mach. Co. v. Freeman, D.C. 
Mass., 3 P.R.D. 310. 

Action for injuries 

Where complaint of longshoreman, 
seeking damages for personal in¬ 
juries, alleged that injuries occurred 
by reason of negligence of shipown¬ 
er, after longshoreman’s death his 
personal representative would be per¬ 
mitted to file amended complaint al¬ 
leging not only negligence but also 
failure to provide longshoreman with 
safe and seaworthy vessel and ap¬ 
pliances, over objection that amend¬ 
ment would bring in distinct cause 
of action, in view of fact that same i 
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[ facts furnished basis of recovery 
sought. 

U.S.—Shelton v. Seas Shipping Co., 
D.C.Pa.. 7 F.R.D. 233. 

20. Claim for money damages 
Where complaint was filed as a 

class suit and alleged that Mexican 
and Negro children were discrimi¬ 
nated against in matter of their right 
to attend unsegregated schools in 
El Centro, California and that plain¬ 
tiffs had no plain, speedy, or adequate 
remedy at law, but no allegation 
was made concerning damage in any 
sum to any of plaintiffs, motion to 
amend complaint for money damages 
was denied. 

U.S.—Romero v. Weakley, D.C.Cal., 
131 F.Supp. 818, reversed on other 
grounds, C.A., 226 F.2d 399. 

21. U.S.—^Marin County v. U. S., D. 
C.Cal., 150 F.Supp. 619, reversed on 
other grounds 78 S.Ct. 880, 356 U.S. 
412, 2 L.Ed.2d 879. 

22. U.S.—^Marin County v. U. S., su¬ 
pra. 

23. U.S.—Marin County v. U. S., su¬ 
pra, 

24. U.S.—Bowles v. Tankar Gas, D. 
C.Minn., 6 F.R.D. 230. 

25. U.S.—Independence Shares Cor¬ 
poration V. Deckert, C.CA.Pa., 108 
F.2d 51, reversed on other grounds 
Deckert v. Independence Shares 
Corporation, 61 S.Ct. 229, 311 U.S. 
282, 85 L.Ed. 189. 

Grauman v. City Co. of New 
York, D.C.N.Y., 31 F.Supp. 172. 

28. U.S.—Porter v. Theo J. Ely Mfg. 
Co., D.C.Pa., 6 P.R.D. 317. 

27. U.S.—Taylor v, Reading Co., D. 
C.Pa., 23 P.R.D. 186. 

28. U.S—^De Luca v. Atlantic Refin¬ 
ing Co., C.A.N.Y., 176 F.2d 421, cer¬ 
tiorari denied 70 S.Ct. 423, 338 U.S. 
943, 94 L.Ed. 681. 

Howard v. Furst, D.C.N.Y., 140 
F.Supp. 607, affirmed, C.A., 238 F.2d 
790, certiorari denied 77 S.Ct, 814, 
363 U.S. 937, 1 L.Ed.2d 769. 
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or have been allowed on the ground that they did 
not state a new or different cause of action.29 An 
amendment stating a new cause of action will not 
be allowed after an adverse decision on the orig¬ 
inal complaint where the amendment is merely an 
attempt to breathe life into a dead complaint.20 


As against the objection that a new cause of action 
was stated in the amendment, which should there¬ 
fore not be allowed, it was held that an amendment 
was permissible, under certain conditions, to show 
events subsequent to the commencement of the ac- 


United Exhibitors v. Twentieth 
Century Pox Film Corp., D.C.Pa., 
18 F.R.D. 469. 

Cancellation of deed 

(1) Where original bill for can¬ 
cellation of deed from parent to child 
was brought on ground of fraud, 
amendment of pleadings after ad¬ 
judication of the issues, seeking re¬ 
lief on theory of child's failure or re¬ 
fusal to furnish support In accord¬ 
ance with condition of conveyance 
would be improper. 

U.S.—Popovitch V. BZasperlik, D.C. 
Pa., 76 F.Supp. 233. 

(2) WTiere original complaint 
sought cancellation of deed and trust 
indenture because plaintifC was men¬ 
tally incompetent at time of execu¬ 
tion thereof, proposed amendment by 
which plaintifC would assert that un¬ 
due influence and fraud were prac¬ 
ticed on him to secure execution of 
such instruments was denied as an 
untimely introduction of a new issue 
and a new cause of action and as in¬ 
consistent with theory of mental In- 
competency, 

U.S.—Soden v. First Nat. Bank of 
Kansas City, D.C.Mo., 74 F.Supp. 
498. 

Action for rent 

Where court determined that ac¬ 
tion by partner for rent allegedly due 
under lease of partnership realty, and 
for other relief in nature of dissolu¬ 
tion of partnership could not be main¬ 
tained without personal jurisdiction 
over partners, who resided without 
jurisdiction, amendment which sought 
to convert action into one for con¬ 
spiracy would not be permitted. 

D.C.—^Rosen v. Rex Amusement Go., 
D.C., 14 F.R.D. 76. | 

Additional patents 

Where original complaint, based 
on unfair competition, sought de -1 
claratory decree holding a certain 
patent invalid, motion for leave to 
amend complaint which for first time 
Introduced two other patents alleged¬ 
ly owned by one of defendants was 
overruled, under Federal Rule, be¬ 
cause not relating to claims in orig¬ 
inal complaint and not pertaining to 
same transaction, occurrence, or 
series of transactions or occurrences. 
U.S,—Colburn v. Birr, D.C.I11., 4 F.R. 
D. 391. 

Stockholder’s action 
Where original complaint of mi¬ 
nority stockholder stated a deriva¬ 
tive cause of action but amended 
complaint dropped corporation as a 


party and sought judgment in favor 
of plaintiff individually, the amended 
complaint stated a new cause of ac¬ 
tion and amounted to a departure in 
pleading. 

U.S.—Kohler v. McClellan, D.C.La., 
77 F.Supp. 308, affirmed, C.A., 174 F. 
2d 946. 

2d. U.S.—Peitzman v. City of Illmo, 

C. C.A.MO., 141 F.2d 966, certiorari 
denied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 677, rehearing denied 65 S.Ct. 
112, 323 U.S 813, 89 L.Ed. 647. 

Ross V. Philip Morris Co., D.C. 
Mo., 164 F.Supp. 683—^Henss v. 
Schneider, D.C.N.Y., 132 F.Supp. 64 
—^Hirshhorn v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 101 F.Supp. 649, 
affirmed, C.A., 193 F.2d 489—Con- 
ry V. Baltimore & O. R. Co., D.C. 
Pa., 96 F.Supp. 846, reversed on oth¬ 
er grounds, C.A.., 195 F.2d 120. 

Sikes Co. V. Swift & Co., D.C.N. 
Y., 10 F.R.D. 68—^Rucienskl v. Va¬ 
nadium Corp. of America, D,C.N,Y., 
6 F.R.D. 313. 

Showing of greater detail 

(1) In general. 

D.C.—^Rosen v. Rex Amusement Co., 

D. C., 14 F.R.D. 75. 

(2) In civil action under False 
Claims Act, in which original com¬ 
plaint stated generally a claim for 
relief and the general allegations of 
ultimate facts s^lfficiently apprised 
defendants of nature of claim, amend¬ 
ed complaint which listed and identi¬ 
fied alleged false and fraudulent 
claims did not state additional claims 
not embraced within general claim in 
original complaint. 

U.S.—U. S. V. MacEvoy, D.C.N.J., 10 
F.R.D. 323. 

(3) In action brought under Illinois 
statute by debenture holders against 
corporate directors based on improp¬ 
er declaration of dividends, proposed 
amendments which did not change 
plaintiffs’ claim nor present a differ¬ 
ent theory of liability, and merely 
showed in detail the part played by 
each director with respect to the dec¬ 
laration of dividends, could not be 
held to state a new “cause of ac¬ 
tion” which would be barred by stat¬ 
ute of limitations, and would not enti¬ 
tle defendants to claim surprise or 
prejudice. 

U.S.—Aiken v. Insull, C.C.A.I11., 122 
F.2d 746, certiorari denied 62 S.Ct. 
638, 316 U.S, 806, 86 L.Ed. 1206. 
rehearing denied 62 S.Ct. 904, 316 
U.S. 829, 86 L.Ed. 1224, certiorari 
denied Insull v. Aiken, 62 S.Ct. 638, 
316 U.S. 806, 86 L.£d. 1206. I 
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Fetition for ^tematlve damages 

In suit for specific performance 
of contract to convey franchises and 
rights for operating truck line, time¬ 
ly amendment of petition to seek 
alternative damages would not change 
cause of action, and was permissible. 
U.S.—T. S. C. Motor Freight Lines v. 

Leonard Truck Lines, D.C.La., 4 F. 

R.D. 366. 

Additional fact 

(1) In passenger's action against 
railroad for injuries sustained when 
train allegedly came to a sudden 
stop because of alleged defective 
brakes and braking mechanism, 
amendment of complaint by adding 
thereto that cause of sudden and 
violent stop was defective air brake 
appliances in violation of Safety Ap¬ 
pliance Act, did not state a new cause 
of action, for complaint still sounded 
in tort. 

U.S.—^Puterman v. Pennsylvania R. 

Co., D.C.N.Y., 148 F.Supp. 428. 

(2) In attachment suit for Injuries 
sustained while attempting to fire 
rifle at defendant's shooting gallery, 
amendment of declaration so as to 
specify a different make of rifle was 
allowable over objection that amend¬ 
ment stated a new cause of action. 
U.S.—^Watson v. World of Mirth 

Shows, D.C.Ga., 4 F.R.D. 31. 

Quantum meruit 

(1) VThere plaintifC brought action 
on alleged express contract to pay 
one third of savings realized by de¬ 
fendant through use of plaintiff's in¬ 
ventive devices, permitting plaintiff 
to amend his complaint by adding a 
prayer for recovery of quantum meru¬ 
it on theory of unjust enrichment 
was proper although unnecessary. 
U.S.—^Matarese v. Moore-McCormack 

Lines, C.C.A.N.Y., 168 P.2d 631, 170 

A.L.R. 440. 

(2) Plaintiff suing for money due 
under contract of employment to se¬ 
cure customers for defendants on 
commission basis was entitled under 
Federal Rules to amend complaint 
to state a cause of action in quan¬ 
tum meruit in order to recover com¬ 
pensation for such work as proved 
of value to defendants notwithstand¬ 
ing cancellation by government of 
war plant orders secured by plain¬ 
tiff. 

U.S.—Blake v. Clyde Porcelain Steel 

Corp., D.C.N.Y., 7 P.R.D. 768. 

30. U.S.—^Murphy v. Parry Nav. Co^ 

D.C.N.Y., 90 F.Supp. 725. 
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tion and the effect thereof,and that, in a repre¬ 
sentative suit on behalf of the named complainants 
and other persons similarly situated, plaintiff could 
amend the complaint to name the other persons 
for w^hom recovery was sought.3 2 

I 339 .-Other Amendments 

Various amendments of complaints have been al¬ 
lowed, such as an amendment to restate or clarify a 
cause of action, to include recently acquired knowledge, 
to allege conditions precedent to the right to recover, 
or to show facts mitigating against defenses. 

Various amendments of complaints have been al¬ 
lowed, 3 3 such as amendments to change the charac¬ 


ter and capacity in which a party sues,34 to bring 
in proper or necessary parties,35 or even to add a 
party plaintiffto correct a misnomer or mis¬ 
description of defendant, where no one was misled 
thereby;37 to drop or eliminate certain causes of 
action ;33 to correct a mistake or omission, as in a 
description of time and place, where no element of 
trial prejudice is present to state facts showing 
what law is applicable to the circumstances to 
make an amendment required by a change in the 
facts and circumstances relating to the cause of 
action or to meet new conditions imposed by a 
statutory change in the substantive law.42 


81. Death of plaintiff 

Where longshoreman instituted ac¬ 
tion for personal injuries and after 
his death action was revived by his 
personal representative, the personal 
representative would be permitted 
to amend complaint and add claim 
for damages accruing to personal rep¬ 
resentative as a second cause of ac¬ 
tion. 

tr.S.—Shelton v. Seas Shipping Co., 
D.C.Pa., 7 F.R.D. 233. 

Appointment of administratrix 

In motor vehicle negligence action 
instituted under Pennsylvania Death 
and Survival Statutes and Nonresi¬ 
dent Motorist Act, against a Pennsyl¬ 
vania corporation and a Pennsylva¬ 
nia resident, and against residents 
of Indiana, allowance of amendment 
to complaint to show that plaintiff, a 
resident of Ohio, had filed an exempli¬ 
fied copy of her appointment as ad¬ 
ministratrix of the estate of the de¬ 
ceased, and an affidavit, in compli¬ 
ance with Fiduciaries Act, did not 
change the cause of action or the 
party plaintiff, and was clearly prop¬ 
er, especially in view of fact that 
statute of limitations had not run. 
U.S.—Greene v. Goodyear, D.C.Pa., 
112 F.Supp. 27. 

82. U.S.—Culver v. Bell & Loffland, 
C.C.A.Cal., 146 P.2d 29. 

33. Failure to allege statute or ordl- 
uanoe 

In action under Civil Rights Act 
for damages allegedly resulting from 
infringement of civil rights of plain¬ 
tiff Negroes who paid admission to 
defendants' private amusement park j 
and who were denied access to swim- : 
ming pool and who were forcibly 
ejected from park, absence of allega¬ 
tion in complaint that action of de¬ 
fendants was under color of any stat¬ 
ute or municipal ordinance or under 
pretense of law was mere formal de¬ 
fect which could be corrected by 
amendment. 

U.S.—Valle V. Stengel, D.C.N.J., 75 
F.Supp. 643, reversed on other 
grounds, C.A., 176 F.2d 697. 
Deficiency in pleading class action 
Any deflcl^cy with respect to 


pleading in a class action is subject 
to correction by amendment. 

XJ.S.—Warner v. First Nat. Bank of 
Minneapolis, C.A.Minn., 236 F.2d 
853, certiorari denied 77 S.Ct. 226, 
362 U.S. 927. 1 LEd.2d 162. 

34. U.S.—Gibbs v. Emerson Electric 
Mfg. Co., D.C.MO., 31 F.Supp. 983. 
35- U.S.—City of Orangeburg v. 
Southern Ry. Co., D.C.S.C., 45 F. 
Supp. 734, affirmed, C.C.A., 134 F.2d 
890. 

Indispensable parties 

Where it appears that missing in¬ 
dispensable parties are subject to 
jurisdiction of the court, leave should 
be granted complainant to amend his 
bill and join the parties. 

D.C.—Green v. Brophy, 110 F.2d 639, 
71 App.D.C. 299, 9 A.Li.R.2d 1. 

36. U.S.—Goldenberg v. World Wide 
Shippers & Movers of Chicago, Inc., 
C.A.I11., 236 F.2d 198. 

Plaintiff’s partner added as party 
plaintiff 

U.S.—Goldenberg v. World Wide Ship¬ 
pers & Movers of Chicago, Inc., 
supra. 

37. U.S.—^U. S. V. A. H. Fischer Lum¬ 
ber Co., C.CA.S.C., 162 F.2d 872. 

Name of corporation 
U.S.—Grandey v. Pacific Indem. Co., 
aA,Tex., 217 F.2d 27—U. S. v. A. 
H. Fischer Lumber Co., C.C.A.S.C., 
162 F.2d 872. 

Xn action against Public Housing 
Commissioner for injuries received 
by minor plaintiff In housing project 
owned, operated, and managed by 
Public Housing Administration, 
plaintiffs were technically in error 
in naming commissioner as defend¬ 
ant, but action against commissioner 
in his official capacity constituted 
action against Housing Administra¬ 
tion, and, therefore, plaintiffs would 
be entitled to make the necessary 
amendment. 

U.S.—Slgona v. Slusser, D.C.Conn., 124 
F.Supp. 327. 

38. U.S.—^Pallant v. Sinatra, D.C.N. 
T., 7 F.R.D. 293. 

38. U.S.—Cummings v. Greif Bros. 
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Cooperage Co., C.A.Ark., 202 F.2d 
824. 

U. S. v. Schefrin, D.C.N.J., 14 F. 
R.D. 462. 

Place of accldeut 

In action for injuries sustained 
in automobile collision, plaintiff’s 
motion to be allowed to amend his 
complaint, with respect to the num¬ 
bers and locations of the roads on 
which the two automobiles were be¬ 
ing driven, would be allowed, in ab¬ 
sence of serious objection to pro¬ 
posed amendments. 

U.S.—Hills V. Price, D.C.S.C., 79 F. 
Supp. 494. 

40. U.S.—Foulke v. Meiluta, D.C.Pa., 
164 F.Supp. 384. 

Wroug statute cited 

U.S.—^Foulke V. Meiluta, supra. 

Place of consummation of oontract 
U.S.—Postel V. Caruso, D.C.N.J., 86 
F.Supp. 498. 

41. BEarket price of stock 

Where plaintiff brought action for 
alleged breach by defendant of un¬ 
derwriting agreement to purchase 
shares of plaintiff's stock at eleven 
dollars and fifty cents a share, and 
alleged that plaintiff was holding 
such shares for defendant, and plain¬ 
tiff’s stock thereafter rose to thir¬ 
teen dollars a share on market, plain¬ 
tiff would be permitted to serve 
amended complaint eliminating alle¬ 
gations concerning notice to defend¬ 
ant that plaintiff was holding shares 
for defendant and adding allegations 
that plaintiff suffered special dam¬ 
age as result of defendant's alleged 
breach because plaintiff was unable 
to use proceeds of sale of stock In 
increasing its production. 

U.S.—^Kaiser-Frazer Corp. v. Otis & 
Co., D.C.N.Y., 8 F.R.D. 364. 

42. Action for overtime pay 
Amendment of complaint under 

Fair Labor Standards Act for over¬ 
time should be permitted, to meet 
new conditions Imposed by Portal-to- 
Portal Act of 1947. 

U.S.—Vecchia v. Fairchild Engine & 
Airplane Corp., C.A.N.Y., 171 F.2d 
610. 
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Restatement or clarification of causes of actio 7 i. 
An amendment of a complaint may be allowed in 
order to restate an apparently valid cause of ac¬ 
tion which has been improperly or insufficiently 
stated,43 or to clarify a statement of fact or add 
greater fullness of detail to the acts or transactions 


alleged in the complaint,44 at least where the amend¬ 
ment does not change the gist of the action, but 
merely safeguards defendant from prejudice at 
the trial.45 In fact where the complaint fails to 
set out sufficient details as to the cause of action 
plaintiff will be required to file an amended com- 


43. U.S.—^Universal Film Exchanges, 
Inc. V. Swanson, D.C.Minn., 166 P. 
Supp. 95—^Asavedo v. United Geo¬ 
physical Co., D.C.La., 118 F.Supp. 
853—U. S., for Use of Bruce Co. v. 
Fraser Const. Co., D.C.Ark., 87 P. 
Supp. 1. 

Tacts tolling statute of limitations 

(1) In action to recover land and 
mesne profits where defendant plead¬ 
ed res judicata and statute of limita¬ 
tions to complaint which showed on 
its face that cause of action arose 
more than fifteen years before action 
was instituted, if plaintiff had facts 
which would toll statute of limita¬ 
tions, he might have amended his 
complaint, served affidavits, or asked 
permission to reply. 

D.C.—Reynolds v. Needle, 132 P.2d 
161, 77 U.S.APP.D.C. 53. 

(2) Where causes of action for 
losses sustained in the purchases of 
unregistered securities was dismissi- 
ble as affirmatively disclosing from 
the complaint that the action was 
not begun within one year after the 
violation of the Securities Act of 
1933, plaintiffs would be granted 
leave to add an allegation that de¬ 
fendants fraudulently concealed from 
plaintiffs that no registration state¬ 
ment had been filed as required by 
the act. 

U.S.—Osborne v. Mallory, D.C.N.T., 
86 F.Supp. 869. 

Inadvertent omission 

In proceeding in bankruptcy to re¬ 
cover alleged preference from cred¬ 
itor, where failure to allege that at 
time payments were made, creditor 
knew, or had reasonable cause to 
believe, that bankrupt was insolvent 
was apparently inadvertent, trustee 
In bankruptcy would be given ten 
days within which to file an amended 
complaint. 

U.S.—Sapero v. Shackelford, D.C.Va., 
109 F.Supp. 321. 

Special and nnnsnal circumstances 

Where bankruptcy referee’s erro¬ 
neous determination that creditor 
was subject to injunction restrain¬ 
ing suit by creditor in state court 
against discharged bankrupt was 
based on erroneous district court de¬ 
cision, bankrupt was entitled to 
amend pleading to set forth special 
and unusual circumstances, if any, 
as would entitle bankruptcy court 
to assert ancillary Jurisdiction to en¬ 
join state court suit and to deter¬ 
mine whether creditor’s claim was 
within or without the discharge. 


U.S.—^White V. Public Loan Corp., C. 

A.Mo., 247 F.2d 601. 

Statement of surety’s equities 

Complaint, filed by bank depositor 
on which forged checks had been is¬ 
sued, containing no allegations of 
negligence on part of bank or of any 
other equities that might exist in 
favor of surety, which had paid de¬ 
positor extent of its loss, did not set 
forth equities in surety’s favor out¬ 
weighing those in favor of bank on 
which surety could recover, and 
therefore surety could not be joined 
as party plaintiff in action by de¬ 
positor against bank, but in view of 
evidence indicating equities in favor 
of surety which might entitle it to 
recover and in view of possibility 
that depositor might be entitled to 
recover on behalf of surety as trus¬ 
tee of express trust, and in interests 
of justice, depositor was granted op¬ 
portunity to file amended complaint. 
U.S —^McNeil Const. Co. v. Livingston 
State Bank, I).C.Mont., ICO F.Supp. 
809. 

44. U.S.—Osborne v. Mallory, D.C. 
N.T., 86 F.Supp. 869—^Bernstein v. 
N. V. Nederlandsche-Amerikaan- 
sche Stoomvaart-maatschappij, D. 

C. N.Y., 76 F.Supp. 335, rehearing 
denied 79 S.Supp. 38, affirmed in 
part and modified in part on other 
grounds, C.A., 173 F.2d 71, mandate 
amended 210 F.2d 376. 

Taylor v. Reading Co., D.C.Pa., 
23 F.R.D. 186—^Blrnbaum v. Wilcox- 
Gay Corp., D.C.I11., 17 F.R.D. 133— 
Gilbert v. Clark, D.C.Mass., 13 F. 
R.D. 498—Durkin v, John Hancock 
Mut. Life Ins. Co., D.C.N.Y., 11 F. 
R.D. 147—^Bowles v. Pure Oil Co., 

D. C.Pa., 5 F.R.D. 300. 

Nature of contract as oral or partly 
oral 

(1) Plaintiff was granted leave to 
amend his complaint by adding the 
word “oral” to show that alleged 
agreement was oral. 

U.S.—Re V. Fullop, D.C.I11., 22 F.R.D. 
52. 

(2) Where, after pre-trial confer¬ 
ence wherein trial court held that 
certain contracts involved in breach 
of contract suit were void for lack 
of mutuality, plaintiff moved for 
leave to file an amended complaint 
setting forth that agreements were 
partly oral and partly in writing, the 
trial court should have granted the 
motion. 

U.S.—^McDowall v. Orr Felt & Blanket 
Co., C.C.A.Ohio, 146 P.2d 136. 
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Construction of contract 
Where there was doubt as to prop¬ 
er construction of contract sued on 
and such doubts could be cured by an 
amended pleading, denial of motion 
for leave to amend complaint was er¬ 
ror. 

U S.—MacLaughlin v. Union Switch 
& Signal Co., C.C.A.Pa., 166 F.2d 46. 

Bight not limited by letter 
Letter from former counsel for 
Price Administrator interpreting com¬ 
plaint seeking treble damages for 
over-ceiling sales of petroleum prod¬ 
ucts as covering all grades of gaso¬ 
line and blending naptha did not lim¬ 
it right of Administrator to amend 
complaint so as to include industrial 
naptha. 

U.S.—Bowles V. Tankar Gas, D.C. 
Minn., 5 F.R.D. 230. 

Nuisance 

In action by pedestrian against 
owner of premises abutting on pub¬ 
lic sidewalk to recover for injuries 
sustained by pedestrian In fall be¬ 
cause of ice and snow on sidewalk, 
after owner of premises had cleaned 
the sidewalk in an allegedly negli¬ 
gent manner, pedestrian should be 
allowed an opportunity to amend his 
pleading to allege more fully asserted 
nuisance on part of owner of prem¬ 
ises. 

U.S.—^Dunn v. J. P. Stevens & Co., 
C.A.Conn., 192 F.2d 854. 

Joint or several claims 
In action for treble damages under 
Clayton Act, where allegations of 
complaint did not show that plain¬ 
tiffs could make claim for loss of 
any joint damages, plaintiffs were al¬ 
lowed to amend complaint to reveal 
their several claims. 

U.S.—Gasswint v. Clapper, D.C.Mo., 
17 F.R.D. 309. 

45. U.S.—U. S. V. Schefrin, D.C.N.J., 
14 P.R.D. 462. 

No change in nature and basis of 
claim 

In action on alleged contract set¬ 
tlement and defendant’s alleged 
fraudulent misrepresentation, plain¬ 
tiff’s proposed amendment to com¬ 
plaint to substitute “terminate the 
contract by paying the agreed sum” 
for word “consummate” was in na¬ 
ture of clarification and did not 
change nature and basis of claim as¬ 
serted nor prejudice defendant, and, 
therefore, would be allowed. 

U.S—Hutchison v. New Amsterdam 
Cas. Co., D.C.Pa., 13 F.R,D. 175. 
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plaint to supply the information;**^ and where the 
circumstances warrant it, plaintiff may be required 
to serve an amendment clarifying his complaint. 

Recently acquired knowledge. Plaintiff may be 
permitted to amend his complaint in order to in¬ 
clude recently acquired knowledge relating to the 
original cause of action, ^ 8 since there is no rule of 
law which freezes the further development of a case 
within the limits of plaintiff’s knowledge at the time 
the complaint was filed.^® 

Statement of conditions precedent The failure 


of plaintiff to allege conditions precedent to the 
right of recovery may be remedied by amendment of 
the complaint.50 WTiere the right to a refund of 
taxes depends on the filing of a claim therefor as 
a condition precedent, any amendment of the com¬ 
plaint in an action therefor must conform to, and be 
encompassed in, the claim as filed.^i 

Mitigation of defenses. Plaintiff may be allowed 
to amend his complaint in order to show facts 
which mitigate against a defense, such as limita- 
tions^^ or res judicata or estoppel.^^ 


46. Agreement on whlcli suit 1)0864 
In action by distributor under al¬ 
leged contract whereby distributor 
became exclusive regional distrlbu- 
utor of machines, distributor, who 
admitted that complaint Ineptly re¬ 
ferred to a letter as evidencing agree¬ 
ment, had burden to amend complaint 
to set forth what he considered 
agrreement on which he sued. 

U.S.—Rosenf eld v. Lion Mf g. Corp , 

C. A.I11., 263 F.2d 90. 

Farticular information required 

In action to enjoin defendants 
from violating Emergency Price Con¬ 
trol Act and to require defendants 
to file maximum prices for operat¬ 
ing and maintenance services on road 
maintenance equipment leased or 
furnished, defendants were entitled 
to be informed as to times, places, 
occasions, and parties with whom 
defendants allegedly dealt, and where¬ 
in price regulations were violated, 
end complainant would be required 
to file an amended complaint. 

XJ.S.—Bowles V. Ragner, D.C,Pa., 5 
F.R.D. 78. 

47. Separating and, niunberlng 
claims 

Where complaint was not clear 
as to whether it sought damages sole¬ 
ly for patent infringement or also 
sought relief for violation of con¬ 
sent judgrment and damages for 
breach of contract, defendant was en¬ 
titled to order directing plaintifE to 
serve amended complaint separately 
stating and numbering causes of 
action. 

XJ.S.—Reliable Mach. Works v. Un¬ 
ger, D.C.N.T., 18 F.R.D. 485. 

48. U.S.—^Bowles v. Pure Oil Co., 

D. C.Pa., 6 F.R.D. 300. 

49. U.S.—Smith v. Piper Aircraft 
Corp., D.C.Pa., 18 F.R.D. 169. I 

50. U.S.—Maguire v. Federal Crop 
Ins. Corp., C.A.La., 181 F.2d 320. 

Commencement of action In time 
In action against Secretary of 
Health, Education and Welfare to 
obtain benefits allegedly due plain¬ 
tiffs under the Social Security Act, 
defect arising from failure to allege 
in complaint that the action was 
commenced within sixty days after 


mailing of notice to plaintiffs of final 
decision of chairman of the appeals 
council could be cured by amend¬ 
ment. 

U.S.—Zeller v. Folsom, D.C.N.Y., ISO 
F.Supp. 615. 

Demand that action be brought 
Where complaint brought by direc¬ 
tor and stockholder of company 
seeking to set aside a verbal lease 
between one of individual defend¬ 
ants and company, as represented 
by president, failed to allege demand 
on or refusal of company to bring 
the action, but complaint set forth 
allegations which made it plain that 
such a demand would have been use¬ 
less, complaint would not be dis¬ 
missed because of failure to contain 
such direct allegation, but district 
court, if It were deemed necessary, 
would allow complaint to be amend¬ 
ed by insertion of direct allegation. 
U.S.—^Bracken v. Mineral Point Coal 
Co!, D.C.Pa., 48 F.Supp. 892, af¬ 
firmed, C.C.A., 138 F.2d 570. 

Breach of duty by directors 
Stockholders suing to enjoin pro¬ 
posed settlement of claim against 
corporation were entitled to amend 
complaint so as to charge breach of 
duty by directors in failing to sue 
deceased directors^ estates for re¬ 
imbursement and indemnification for 
settlement of claim and damages 
suffered by corporation as conse¬ 
quence of their acts. 

U.S.—^Dickheiser v, Pennsylvania R. 
Co., D.C.Pa., 5 F.R.D, 6, aflarmed, 
C,C.A., 155 F.2d 266, certiorari de¬ 
nied 67 S.Ct 620, 329 U.S. 808, 91 
L.Ed. 689. 

51. U.S.—Westchester Fire Ins. Co. 
V. U. S., D.C.N.Y., 138 F.Supp. 788. 
Practical test as to whether refund 
claim filed by taxpayer encompassed 
matter sought to be pleaded so that 
amendment could be allowed was 
whether claim was suflaciently broad 
to have led commissioner to investi¬ 
gate facts attempted to be pleaded. 
U.S.—^Westchester Fire Ins. Co. v. U. 
S., supra. 

Amendment permitted 
In suit to recover taxes allegedly 
erroneously assessed, where theory 
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of suit and refund claim was that 
salvage losses previously Incurred, 
for which taxpayer received no tax 
benefit, should have been excluded 
from taxable gross Income in year 
of recovery, taxpayer would be per¬ 
mitted amendment, on basis of book¬ 
keeping error, to seek recovery for 
greater amount than set forth in 
claim by changing basis for comput¬ 
ing overpayment from excess over 
amount estimated and deducted to to¬ 
tal amount of salvage recovered. 
U.S.—^Westchester Fire Ins. Co. v. U. 

S., supra. 

52. U.S.—Wilt V. Smack, D.C.Pa., 147 

F.Supp. 700. 

63. Settlement or adjudicatioxi ob¬ 
tained by frand 

(1) Where it appeared, in public 
administrator’s action against boat 
owner for wrongful death of Greek 
seaman, that settlement, which was 
entered in action between other in¬ 
terested parties, might be founda¬ 
tion for collateral estoppel against 
public administrator’s claim, defense 
based on settlement would not be 
stricken, but public administrator 
would be allowed to amend to at¬ 
tack settlement as void for extrinsic 
fraud. 

U.S.—Mulligan v. Oceanic Transport 

Corp., D.C.N.Y., 125 F.Supp. 293. 

(2) In action in federal district 
court in New York by seaman against 
steamship companies to recover for 
injuries, wherein companies inter¬ 
posed defense of res judicata based 
on a Judgment in favor of the sea¬ 
man in state court In Florida, seaman 
would be permitted to amend com¬ 
plaint to allege that an agent of the 
companies informed seaman that his 
only claim was for workmen’s com¬ 
pensation, that such claim was worth 
only four thousand dollars or five 
thousand dollars, that such repre¬ 
sentations were false and known to 
be false, that seaman relied on such 
false representations and agreed to 
accept sum of five thousand dollars 
in settlement, that judgment was en¬ 
tered in his favor in the amount of 
five thousand dollars in Florida, and 
the judgment was obtained merely in 
pursuance of a trick to effectuate a 
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§ 340, -Amendments to Answer 

While the court will not ordinarily pass on the valid¬ 
ity or sufficiency on the merits of a proposed amended 
answer, or deny the motion to amend for such Insufficien¬ 
cy, the court will not allow a futile amendment and will 
refuse an amendment which asserts a defense or theory 
which Is obviously insufficient. 

The court will not ordinarily pass on the validity 
or sufficiency on the merits of a proposed amended 
answer, or deny the motion to amend for such in¬ 
sufficiency or invalidity,54 unless it is apparent from 
a mere reading of the pleading.55 Where an answer 
is not in as specific terms as might be desired, but 
makes a justiciable issue on the question involved, 
a clarifying amendment thereto will be permitted.®® 
Certainly, an amendment will be permitted or even 
required in order to correct a merely formal error 
or omission.57 Where a proposed amendment raises 


a question of law as to admitted facts, and no tes¬ 
timony is necessary in connection with it, it will not 
be denied on the ground of prejudice to plaintiff.®® 

On the other hand, the court will not ordinarily 
allow an amendment which would be futile or would 
serve no useful purpose,®^ or which, in view of the 
pleadings and record, is unnecessary for the protec¬ 
tion of defendant’s rights.®® Hence, on a motion by 
defendant to amend his answer the court may con¬ 
sider the legal sufficiency of the pleading and of any 
new defenses sought to be added by the amend¬ 
ment ;®i and an amendment to an answer which 
asserts a defense or theory of defense which, under 
the circumstances, is obviously insufficient may prop¬ 
erly be refused by the court in the exercise of its 
discretion ;®2 and the district court will properly 


settlement based on fraud and over¬ 
reaching. 

U.S.—^Mortensen v. Alcoa S. S. Co., 

D.C.N.T., 101 F.Supp. 228. 

64. U.S.—^Neuss Hessleln & Co. v. 

Carolina Freight Carriers Corp., D. 

C. N.T., 9 F.R.D. 695. 

SabsecLuent detexmluatloii of snffl- 

oleucy 

On motion to amend answer, court 
will not test legal sufficiency of 
pleadings, particularly where entire 
matter will be before court for trial 
without a jury and legal sufficiency 
of defenses under amended answer as 
well as those under original answer 
can then be determined. 

U.S.—^Rupe V. Associated Elec. Co., 

D. C.Del., 6 F.R.D. 309. 

Estoppel to raise defense 

In ruling on a motion for leave 
to amend answer, court should not 
pass on Question whether defendant 
is estopped to raise the defense. 

U.S.—Snyder v. Dravo Corp., D.C. 

Pa., 6 F.R.D. 646. 
acatters provable 

On motion for leave to serve 
amended answer, district court would 
not determine whether facts newly 
alleged in proposed amendment were 
provable under original answer, since 
such Question was more readily de¬ 
terminable by trial judge. | 

U.S.—Schick V. Finch, D.C.N.T., 8 F. 

R.D. 639. 

55. Zavalld compromise agreement 

In action to recover damages for 
breach of contract to sell fuel oil, 
defense based on alleged mutual, 
oral agreement of compromise which 
had never been performed either 
wholly or partly was properly strick¬ 
en and refusal to permit defense to 
be filed as amended was not an abuse 
of discretion, not only because it 
was an alleged mutual agreement 
to rescind and abrogate a written i 
contract on which a cause of action I 


had ripened and was without a new 
and independent consideration, but 
also because it was within statute 
of frauds. 

U.S.—^Arrow Petroleum Co. v. John¬ 
ston, C.C.A.I11., 162 P.2d 269. cer¬ 
tiorari denied 68 S.Ct. 168, 332 U. 
S. 817, 92 Ii.Ed. 394. 

56. U.S.—W. C. Shepherd Co. v. Roy¬ 
al Indem. Co., C.A.Ga., 192 P.2d 
710. 

Bella V. Marine Transport Lines, 
D.C.]Sr.Y., 18 F.R.D. 410. 

57. U.S.—Porto Transport, Inc. v. 
Consolidated Diesel Elec. Corp., D. 
C.N.T., 19 P.R.D. 266. 

Original answer unsigned 
In action by corporation to recov¬ 
er on indemnity bond issued by de¬ 
fendant and covering losses suffered 
by plaintiff through defalcation of 
plaintiff’s employees, trial court did 
not abuse discretion in permitting 
defendant to file an amended answer 
although original answer was un¬ 
signed. 

U.S.—Holley Coal Co. v. Globe In- 
dem. Co., C.A.W.Va., 186 F.2d 291. 
6a U.S.—Snyder v. Dravo Corp., D. 

C. Pa., 6 F.R.D. 646. 

59. U.S.—^Albachten v. Corbett, D.C. 
Cal., 166 F.Supp. 863—^Alexander 
V. Alexander, D.C.S.C., 140 F.Supp. 
926—^Douglas v. Wisconsin Alumni 
Research Foundation, D.C.I11., 81 
F.Supp. 167. 

Cuomo V. Cities Service Oil Co., 

D. C.N.T., 21 F,B.D. 149—Canister 
Co. v. National Can Corp., D.C.Del., 
6 F.R.D. 613. 

Defense previously stricken 

In stockholder’s action for account¬ 
ing of profits allegedly diverted to a 
partnership, defendants’ motion for 
leave to, amend their answers would 
be denied to extent that amendments 
constituted a restatement of defenses 
previously stricken on plaintiff’s mo¬ 
tion, but would otherwise be allowed 
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where plaintiff did not object to the 
amendments on any other ground. 
U.S.—^Higgins v. Shenango Pottery 
Co., D.C.Pa., 12 F.R.D. 610. 

60. U.S.—Reardon v. California 

Tanker Co., C.A.N.Y., 260 P.2d 369. 

Bight to raise Question on appeal 
In action for injuries sustained by 
seaman, denial of defendant’s motion 
to amend its answer to allege an af¬ 
firmative defense and facts in diminu¬ 
tion of damages, which it had of¬ 
fered to prove as to payment of 
maintenance and cure, was proper 
as unnecessary where the record as 
made adeQuately protected the de¬ 
fendant's right to raise on appeal the 
ruling as to the excluded evidence. 
U.S.—^Reardon v. California Tanker 
Co., supra. 

61. U.S.—Canister Co. v. National 
Can Corp., D.C.Del., 71 F.Supp. 45, 
appeal dismissed, C.C.A., 163 F.2d 
683. 

Znconslsteut alternative allegations 
Amendments in effect alternative 
to allegations set forth in original 
answer and conseQuently Inconsis¬ 
tent therewith are permissible under 
Federal Rule. 

U.S.—^Darcy v. North Atlantic & Gulf 
S. S. Co., D.C.Pa., 78 F.Supp. 662. 

62. U.S.—^McNaughton v. New York 
Cent. R. Co., C.A.Ind., 220 F.2d 835 
—^Aetna Casualty & Surety Co. v. 
Abbott, C.C.A.Md., 130 F.2d 40. 

Saper v. Long, D.C.N.Y., 131 F. 
Supp. 796—Commercial Credit Corp. 
V. Schwartz, D.C.Ark., 126 F.Supp. 
728—Knitting Mach. Corp. v. Hay¬ 
ward Hosiery Co., D.C.Mass., 96 F. 
Supp. 610—Fairbanks, Morse & Co. 
V. Consolidated Fisheries Co., D.C. 
Del., 94 F.Supp. 311, reversed on 
other grounds, C.A., 190 F.2d 817. 

Cuomo V. Cities Service Oil Co., 
D.C.N.Y., 21 F.R.D. 149. 

Seller limiting his UabiUty 
Where buyer defended suit for 
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refuse permission to file an amended answer which 
states no defense,®^ 

Thus, the court has discretion to refuse an amend¬ 
ment to an answer where it seeks to raise a well- 
settled question of law;^'* but an amended answer 
may be permitted to raise a substantial or genuine 
question of law which is in dispute and has not 
been adjudicated in the circuit court where the case 
is to be tried or by the supreme court of the United 
States.65 

In accordance with the rule that leave to amend 
must be freely given, commensurate with the re¬ 
quirements of justice, as discussed supra § 327, and 
that no proposed amendment should be denied unless 
it appears to a certainty that the moving party would 
not be entitled to any relief under any state of facts 
which could be proved in support of its claims, as 
discussed supra § 336, a defendant is entitled to 
amend his answer by adding an additional defense. 


however unlikely it may seem that defendant can 
sustain such defense,®® and defendant is entitled 
to an opportunity to prove his defense.®*^ However, 
it has also been held that the court may properly 
refuse to permit an amendment which is not and 
cannot be supported by the facts.®® 

Conflict with deposition. Whether a proposed 
amendment to an answer is contrary to the facts 
contained in a deposition is irrelevant,®® since the 
deposition may never be used and may therefore 
never become part of the evidence or record.*^® 

§ 341.-New Defenses 

The pleading of new defenses, by way of amendment 
to the answer, has been freely allowed, at least In the 
absence of prejudice to plaintiff. 

The rule that the district court has discretion as 
to the granting of leave to amend the answer applies 
to amendments to allow defendants to interpose a 
new defense and the pleading of new defenses 


purchase price on alleged breach of 
warranty and theory of court's mem¬ 
orandum opinion awarding judgment 
to seller was not that seller by the 
contract had limited and eliminated 
his liability in connection with the 
sale of the goods, buyer would not 
thereafter be permitted by amend¬ 
ment to Include new theory of de¬ 
fense bottomed on charge of negli¬ 
gent conduct on part of seller. 

U.S.—Fairbanks, Morse & Co, v. Con¬ 
solidated Fisheries Co., D.C.Del., 94 
F.Supp. 311, reversed on other 
grounds, C.A., 190 F.2d 817. 
Improper venne 

Where federal district court would 
have been justified in denying mo¬ 
tions of defendants to dismiss on 
grounds of improper venue, if de¬ 
fendants had made such motions, 
but, instead of making such motions, 
defendants made motions to amend 
answers by pleading improper venue, 
motions to amend would be denied, 
in order to prevent circumvention of 
the waiver doctrine and to prevent 
unnecessary delay and additional ex¬ 
pense. 

U.S.—Zabin v. Buxton, D.C.Vt., 121 
F.Supp. 720. 

Asslgimiesit as void 
Where assignment of contract was 
not void under New York law in that 
defendant’s burden under contract 
was precisely the same after assign¬ 
ment as before, defendant’s proposed 
amendment, setting up defense in 
action for breach of contract, that 
assignment was void, was denied. 
U.S.—Canister Co. v. National Can 
Corp., D.C.Del., 6 F.R.D. 613. 

63. In ejectment action by United 
States to recover tract embraced 
within withdrawal of public land, 


court was plainly right in refusing 
permission to file amended answer 
which stated no defense and did no 
more than assert an interest under 
lease on disputed tract which it was 
claimed was Intended to describe not 
the land in question, but portion of 
another section. 

U.S—Jones v. U. S, C.A.Alaska, 195 
F.2d 707. 

64. U.S.—Snyder v. Dravo Corp., D. 
C.Pa., 6 F.R.D. 546. 

65. U.S.—American Optical Co. v. 
New Jersey Optical Co., D.C.Mass., 
60 F.Supp. 806. 

“A party litigant is not bound to 
anticipate the conclusion which 
would be reached in the District 
Court or in the appellate tribunals.” 
U.S.—Snyder v. Dravo Corp., D.C. 

Pa„ 6 F.R.D. 546. 

Substantial question involved 
In action for reformation of a 
life policy where more than fourteen 
months after filing of its original an¬ 
swer defendant sought to amend it 
and defense raised by the motion to 
amend was not clearly insufficient, 
and a substantial question of law 
existed, motion to amend would be 
granted. 

U.S.—Donohue v. New York Life 
Ins. Co., D.C.Conn., 9 F.R.D. 669. 

66. U.S.—McNaughton v. New York 
Cent. R. Co., C.A.Ind., 220 F.2d 836. 

67. U.S.—^McNaughton v. New York 
Cent. R. Co., supra. 

68. U.S.—^Magma Extension Min. Co. 
V. Kinard, D.C.Ga., 106 F.Supp. 362, 
affirmed, C.A., 198 F.2d 267. 

Caches and estoppel 
Where defenses of laches and es¬ 
toppel were first raised in affidavit 
filed In answer to plaintiff’s motion 
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' for summary judgment and facts 
stated in affidavit were insufficient 
to support either defense, defend¬ 
ants were not entitled to leave to 
amend their pleadings. 

U.S.—^Automatic Paper Machinery 
Co. v. Marcalus Mfg. Co., D.C.N.J., 
64 F Supp. 105, reversed on other 
grounds, CC.A., 147 F.2d 608, af¬ 
firmed Scott Paper Co. v. Marcalus 
Mfg. Co., 66 S.Ct. 101, 326 U.S. 249, 
90 L.Ed. 47, rehearing denied 66 S. 
Ct. 263, 326 U.S. 811, 90 L.Ed. 495. 
Supported by attorney’s affidavit 
In action for royalty payments 
due under license to manufacture, 
motion of defendants to amend an¬ 
swer by pleading aflarmative defense 
and counterclaim alleging that plain¬ 
tiff had published in the public press 
that defendants had infringed patent 
prior to adjudication of issue of in¬ 
fringement and as result thereof 
defendants had suffered damages in 
the sum of fifty thousand dollars, 
would be denied where supported only 
by affidavit of one of the attorneys 
for defendants. 

U.S.—^Bernstein v. Gluck, D.C.N.Y., 7 
F.R.D. 201. 

69. U.S.—^Woldow V. Edgemoor Real¬ 
ty Co., D.C.Del., 81 F.Supp. 800. 

70. U.S.—^Woldow V. Edgemoor Real¬ 
ty Co., supra. 

71. U.S.—^Emlch Motors Corp. v. 
General Motors Corp., D.C.Ill., 15 
F.R.D. 364. 

Equitable estoppel 
Question whether, in action for re¬ 
fund of income taxes paid, govern¬ 
ment should be permitted to file an 
amendment to its first affirmative 
defense for purpose of setting out 
defense of equitable estoppel was 
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by way of amendment has been freely allowed,'^^ 
with respect to matters which were overlooked or 
disregarded at the time of preparing the original 
answer,*^3 or matters which were then unknown.*^^ 

Its sufficiency on the merits as a consideration in 
determining whether a new defense may be pleaded 
by way of amendment is discussed supra § 340. 

Prejudice to plaintiff. Where plaintiff would not 
be prejudiced in preparing to meet the new matter, 
defendant will be permitted to amend his answer 
so as to add a new defense.*^® Where a matter 
was put in issue by defendant’s general denial of 
liability, an amendment of the answer so as af¬ 
firmatively to allege the defense is not prejudicial 
to plaintiffs.'^® 


§ 342.-Counterclaims and Cross 

Claims 

The defendant may amend a counterclaim at any 
time without leave of court where no reply was made 
thereto, and, where the court grants permission, he may 
amend his counterclaim after reply Is made or may amend 
his answer to set out a counterclaim not previously 
pleaded. 

Under the provision of Rule 15 (a) that a party 
may amend his pleading ‘‘once as a matter of course 
at any time before a responsive pleading is served,” 
defendant in amending his answer is entitled to 
amend his original counterclaim without leave of 
court where no reply was made thereto.'^'^ This is 
an unlimited right, and it is permissible for de¬ 
fendant, amending his counterclaim, to introduce 
a new cause of action and to introduce claims un¬ 
related to the subject matter of plaintiff’s claims.^* 


matter for district court’s sound 
discretion. 

U.S.—Edmonds v. XT. S., D.C.Wis., 148 
P.Supp. 185. 

72. U.S.—^Murphy v. Parry Nav. Co., 
D.C.N.T., 87 P.Supp. 127. 

Stokowska v. Pedrick, D.C.N.T., 
10 P.R.D. 269—Bernstein v. Gluck, 
D.C.N.T., 7 P.R.D. 201—-Di Trapani 
V. M. A. Henry Co., D.C.N.Y., 7 P.H. 
B. 123. 

Defense warrantiu? submission to 
jury 

In action against administrator of 
Intestate who was driving automo¬ 
bile in which plaintiff was riding 
at time vehicle left roadway with 
resultant injuries to plaintiff, to re¬ 
cover for damages sustained, where¬ 
in evidence introduced by plaintiff 
disclosed that he was sleeping at 
time of accident, it was not error 
to permit administrator to amend 
his answer at close of evidence for 
purpose of setting up contributory 
negligence as an additional defense, 
since the sleeping of a guest passen¬ 
ger in an automobile in which he is 
riding is a circumstance, under Okla¬ 
homa law, which warrants submis¬ 
sion of Question of contributory neg¬ 
ligence to jury. 

U.S.—Nichols V. Barton, C.A.Okl., 201 
P.2d 110. 

73. U.S.—Magee v. McNany, D.C.Pa., 
10 P.R.D. 6. 

74. Information obtained in discov¬ 
ery proceedings 

Where defendant was without suf¬ 
ficient information with respect to 
transaction sued on and so was re¬ 
quired to answer by denying aver¬ 
ments for want of sufficient informa¬ 
tion, on discovery of affirmative de¬ 
fenses in discovery proceedings pur¬ 
suant to Pederal Rules, defendant 
would be entitled to amend answer 
to aver such affirmative defenses. ^ 


U.S —Soclete Norgan v. Sobering 
Corp., D.C.N.J., 6 P.R.D. 367. 

75. U.S.—Porster Music Publisher v. 
Pred Plsher Music Co., D.C.N.Y., 
6 P.R.D. 314. 

Particular defenses allowed 

(1) Where defendants' failure to 
raise defense of two-year statute of 
limitations in first trial was due to 
judicial decisions in other cases, sub¬ 
sequently overruled, that such de¬ 
fense was not available in action un¬ 
der Clayton Act for treble damages 
caused by violation of anti-trust laws, 
and plaintiffs would not be prejudiced 
by delay in Interposing the defense, 
defendants, after remand of such a 
case because of procedural errors, 
would be permitted to amend answer 
to assert the statutory bar. 

U.S.—Emich Motors Corp. v. Gener¬ 
al Motors Corp., D.C.Ill., 16 P.R.D. 
354. 

(2) Motion of defendant to amend 
answer so as to plead statute of 
limitations would be granted, where 
the only prejudice that could result 
to plaintiff was that plaintiff’s claim 
might be barred. 

U.S.—Schwartz v. American Stores 
Co., D.C.Pa., 22 P.RD. 38. 

(8) In suit for injury to driver of 
tractor-trailer as a result of alleged¬ 
ly negligent operation of defendant’s 
crane, proposed amendment to answer 
alleging that crane operator, in per¬ 
forming acts which allegedly caused 
or contributed to injury, was not 
acting in course and scope of em¬ 
ployment by defendant, merely raised 
issue of agency and was not prejudi¬ 
cial to plaintiff. 

U.S.—Witcjak V. Allen, D.C.Pa., 22 P. 
R.D. 330. 

(4) In a negligence action, where 
facts relied on by defendants in sup¬ 
port of proposed defense of assump¬ 
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tion of risk, namely, that plaintiff 
knew of presence of an overhead 
wire, but nevertheless, proceeded to 
work in close proximity thereto, were 
closely akin to, if not identical with, 
facts which most likely would be in¬ 
troduced to support defense of con¬ 
tributory negligence, and defense of 
contributory negligence was asserted 
in original answer of defendants, 
plaintiff would not be deemed preju¬ 
diced by allowance of amendment to 
defendants’ answers by adding de¬ 
fense of assumption of risk. 

U.S.—Witcjak v. New Pranklln Coal 
Mm. Co., DC.Pa., 173 P.Supp. 661. 

76. Authority of corporate officer 
General denial of liability for real 

estate commissions put in issue au¬ 
thority of officer of defendant corpo¬ 
ration to bind defendant by agree¬ 
ment to pay commissions, and hence 
amendment of answer so as affirma¬ 
tively to allege lack of such authori¬ 
ty was not prejudicial to plaintiffs, 
although defense stricken by amend¬ 
ment admitted agreement to pay 
commission but alleged failure to 
produce purchaser whose terms were 
acceptable to defendants. 

U.S.—Woldow V. Edgemoor Realty 
Co., D.C.Del., 81 P.Supp. 800. 

77. U.S.—^Van Dette v. Aluminum 
Air Seal Mfg. Co., D.C.Ohio, 11 P. 
R.D. 668. 

Plaintiffs’ motion for summary 
judgment was not a responsive plead¬ 
ing to defendant’s counterclaim with¬ 
in Federal Rules of Civil Procedure 
and therefore defendant was entitled 
to amend its original counterclaim 
without leave of court. 

U.S.—^Van Dette v. Aluminum Air 
Seal Mfg. Co., supra. 

78. U.S.—^Van Dette v. Aluminum 
Air Seal Mfg. Co., supra. 
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However, after a reply or a responsive pleading has 
been filed, an amendment to a coimterclaim can 
only be filed by leave of court.Moreover, under 
Rule 13 (f), when a pleader fails to set up a counter¬ 
claim through oversight, inadvertence, or excusable 
neglect, or when justice requires, he may by leave 
of court set up the counterclaim by amendment.^o 

Under Rule 13 (f), or when, under Rule 15 (a), 
defendant no longer has the right to amend as a 
matter of right, whether the court will grant leave 
to amend a coimterclaim, or to amend an answer 
by interposing a counterclaim, is a matter for the 
exercise of its discretion in the light of all the facts 
and circumstances.Si Whether defendant will be 
permitted to amend by pleading a counterclaim may 


35A C.J.S. 

depend on the nature of the counterclaim and its 
relationship to the principal cause.^^ 

Under some circumstances defendant may amend 
or may be required to amend his counterclaim so 
as to give particulars omitted in the original counter¬ 
claim. S3 However, where no amount of additional 
detail can so buttress a counterclaim as to state a 
claim for relief on the basis of the theories of law 
which defendant has advanced, leave to amend the 
coimterclaim can be denied without any abuse of 
discretion on the part of the court.S^ 

Cross claim against codefendant. A motion to 
amend an answer so as to include a cross claim 
against a codefendant is addressed to the sound 
discretion of the court.SS 


79. UJS.—^Whelan v. New Mexico 
Western Oil & Gas Co., C.A.N.M., 
226 F.2d 156. 

80. D.C.—Michigan Tool Co. v. 
Drummond, D.C., 33 P.Supp. 540. 

‘‘Or when Justice re^nlxes” 

Under Rule, clause “or when jus¬ 
tice requires’* is an independent 
ground on which court may grant 
leave to set up counterclaim by 
amendment. 

U.S.—Smith Contracting Corp. v. Tro¬ 
jan Const. Co., CA..Okl., 192 F.2d 
234. 

81. U.S —Whelan v. New Mexico 
Western Oil & Gas Co., C.A.N.M., 
226 P.2d 156. 

E. I. Du Pont De Nemours & 
Co. V. U. S. Camo Corp., D.C.Mo., 
19 P.R.D. 495. 

Counterclaim by amendment refused 

(1) In patent infringement suit, 
defendant, more than one year aft¬ 
er answering, would not be permitted 
to file proposed counterclaim under 
statute providing for a penalty for 
false patent marking and authorizing 
a person to sue for the penalty and 
recover one-half of the penalty for 
himself and one-half for the United 
States. 

U.S.—Julian B. Slevin Co. v. Bart- 
gis Bros. Co., D.C.Mo., 142 F.Supp. 
688 . 

(2) In antitrust suit by publisher 
of pocket size books against distrib¬ 
utors, wherein defendants, after fil¬ 
ing answer, moved to interpose coun¬ 
terclaim alleging price discrimina¬ 
tion and that they first learned facts 
underlying counterclaim sixteen 
months after service of answer, af¬ 
fidavits on issue of whether defend¬ 
ants had had prior knowledge of 
facts relating to counterclaim were 
insufficient to grant motion. 

U.S.—^Avon Pub. Co. v. American 
News Co., D.C.N.T., 137 P.Supp. 
896. 

(3) In action to recover for loss 
of motor vehicles under fire policy 


which was issued before written 
application was made, evidence was 
not sufficient to establish that false 
answers contained in application 
amounted to fraud and, insurer, fol¬ 
lowing adverse decision, could not 
amend its answer to assert counter¬ 
claim on allegation of fraud. 

U.S.—Trantham v. Canal Ins. Co., 

D.C.Tenn., 117 F.Supp. 241, af¬ 
firmed. G-A., 220 F.2d 752. 

(4) In other circumstances. 

D.C.—^Runkle v. Nong Kimny, C.A., 

266 F.2d 689. 

AmexLdme&t allowed 

(1) In general. 

U.S.—Jepco Corp. v. Greene, DC.N. 

Y., 171 P.Supp. 66—U. S. V. U. S. 

Tin Corp., D.C.Alaska, 148 P.Supp. 

922—Louisville Trust Co. v. Glenn, 

D.C.Ky., 66 P.Supp. 872. 

E. I. Du Pont De Nemours & Co. 

V. U. S. Camo Corp., D.C.Mo., 19 P. 

R.D. 495—^Michaud v. Rogers, D.C. 

N.T., 1 P.R.D. 722. 

(2) Where defendants* proposed 
amendment to the answer would in 
effect recast allegations of second 
defense into form of counterclaim 
and no new facts were alleged, and 
there was no element of surprise but 
at most only a new theory on which 
defendants asked for affirmative re¬ 
lief, defendants* motion to amend 
would be granted. 

U.S.—Maschmeijer v. Ingram, D.C.N. 

Y., 97 F.Supp. 639. 

(3) In action by ancillary admin¬ 
istrator to obtain securities held by 
defendant on behalf of decedent's 
sole heir, defendant's lien claim 
based on estate of third person was 
so inextricably bound up with de¬ 
fendant’s fraud defense concerning 
appointment of ancillary administra- 
t#r that, if jurisdiction over sole heir 
in personam or in rem could be ob¬ 
tained, such claim should be litigated 
jointly with main action, and there¬ 
fore court would permit amendment 
of such defense so that it would be 

524 


denominated as counterclaim against 
such heir. 

U.S.—Emmerich v. May, D.C.N.Y., 130 
F.Supp. 426. 

Befasal held abuse of discretion. 

Where lessor sought recovery 
from lessee for damage to leased 
power equipment and time when 
equipment was returned to lessor 
and amounts of overpayment of 
rental by lessee could have been 
readily determined and lessor did 
not dispute claim for overpayment 
of rental or assert that it was not 
prepared to meet it, denial of leave 
to amend answer to set up counter-" 
claim was an abuse of discretion. 
U.S.—Smith Contracting Corp. v. 
Trojan Const. Co., C.A.Okl., 192 P. 
2d 234. 

82. Separate basis of federal Jurls- 
dictioiL 

In action for injuries sustained by 
truck driver in a grade crossing col¬ 
lision, defendant’s motion for leave 
to amend its answer, so as to bring 
owner of the truck into cause by way 
of counterclaim for damage to the 
locomotive of the railroad company, 
must be denied on ground that claim 
against the owner was a mere per¬ 
missive counterclaim requiring a sep¬ 
arate basis of federal jurisdiction and 
in view that both owner and rail¬ 
road company were Indiana corpora¬ 
tions so that no basis for federal 
Jurisdiction was shown. 

U.S.—^McNaughton v. New York Cent. 
R. Co., C.A.Ind., 220 P.2d 835. 

83. U.S.—^Lynn v. Valentine, D.C.N. 
Y., 19 F.R.D. 250—^Knoshaug v. 
Pollman, D.C.N.D., 18 P.R.D. 386. 

84. U.S.—Gilbertson v. City of Fair¬ 
banks, C.A.Alaska, 262 F.2d 734. 

85. U.S.—U. S. V. American Optical 
Co., D.C.N.Y., 7 F.R.D. 168. 

Ameudmeut allowed 
Where action was brought by em¬ 
ployee of stevedore against shipown¬ 
er and time charterer of vessel for 
personal injuries and pleading dis- 
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Delay. The fact that defendant has been guilty 
of excessive or inexcusable delay may warrant deny¬ 
ing him the right to offer an amendment to a 
counterclaim or interposing a counterclaim.®6 

Amendment as answer to reply to counterclaim. 
Since an answer to a counterclaim is the last per¬ 
mitted pleading under Rule 7 of the Federal Rules 
of Civil Procedure, as discussed supra § 320, if 
plaintiff files its reply to a counterclaim and sets 
up defenses therein, defendant’s only method of 
pleading thereto is by filing an amended counter¬ 
claim informing the court of his position on such 
defenses.®*^ 

Conforming to proof. As in the case of the 
amendment of pleadings generally, an answer may 
be amended to set forth a counterclaim or cross 
claim under Rule IS (b) providing for the con¬ 


forming of the pleadings to the evidence.®^ 

§ 343. - Claim against Third-Party De¬ 

fendant 

Where original defendant has served summons and 
compiamt on a third party who may be liable to the 
defendant or to the plaintiff, the plaintiff may amend his 
pleadings to assert against the third-party defendant 
any claim which the plaintiff might have asserted against 
him had he been Joined originally as a defendant. 

Under Rule 14 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., expressly so providing, 
a plaintiff may amend his pleadings to assert against 
a third-party defendant any claim which plaintiff 
might have asserted against the third-party de¬ 
fendant had he been joined originally as a defend¬ 
ant.®® Subject to the limitations on the right, the 
right to amend exists notwithstanding the amend¬ 
ment of the Rule, effective in 1948, eliminating the 


closed that stevedore had contracted 
with time charterer to hold charter¬ 
er harmless from any claims arising 
through stevedore’s negligence or 
default, and shipowner moved for 
leave to serve and file amended an¬ 
swer pleading cross claim against 
time charterer to try to bring itself 
within protection of indemnity agree¬ 
ment of stevedore with whom owner 
had no contractual relation, and 
there was no showing of hardship 
on charterer in granting of motion 
while denial might force owner to 
forego important legal right, motion 
would be granted provided date of 
issue was not afiCected. 

U.S.—Florello v. Sobral, D.C.N.T., 164 
F.Supp. 659. 

Amendment refused 

Where action to restrain violation 
of Antitrust Acts had been pending 
for some years and a defendant when 
sued for royalties in another court 
had filed counterclaim challenging 
validity of patents of codefendant in 
antitrust action, defendant's motion 
In latter action to amend answer to 
set up cross claim against codefend¬ 
ant challenging validity of such pat¬ 
ents would be denied in the discre¬ 
tion of the court. 

U.S,—U. S. v. American Optical Co., 
D.C.N’.T., 7 F.R.D. 168. 

Amendment required 

Although allegations of cross 
claims of licensors of patents and 
inventions, in action by government 
under Royalty Adjustment Act, were 
somewhat meager, in view of fact 
that cross claims gave notice to li¬ 
censees that licensors claimed sub¬ 
stantial royalties under license agree¬ 
ments and prayed for an account¬ 
ing, licensees had not filed motion j 
for a more definite statement, and 
case had been pending for more than 
ten years during which time parties 
had participated in various proceed¬ 


ings and had paid nearly $20,000,000 
into Registry of Court, cross claims 
were not subject to dismissal on 
ground that they did not arise out 
of same transaction or occurrence 
as subject matter of original action, 
but licensors would be required to 
file a separate amended cross claim 
against each licensee and to make 
therein a more definite statement of 
its claim. 

U.S.—U. S. V. Thomas Steel Corp., 
D.aOhio, 161 F.Supp. 248. 

86. U.S.—Singer Mfg. Co. v, Shep¬ 
ard, D.C.N.Y., 13 F.R.D. 609. 
Expectancy of settlement 

Fact that plaintiff in past had set¬ 
tled similar actions against defend¬ 
ants, and that defendants expected 
pending negotiations would result in 
settlement, did not excuse defend¬ 
ants’ delay of two and one-half years 
since filing answer, and of nearly 
three years since complaint was filed, 
in asserting counterclaims where de¬ 
fendants knew counterclaims existed 
and could have been pleaded, but 
amendment would be allowed so that 
answer would include counterclaims 
where justice so required if trial of 
action was not thereby delayed. 

U.S.—Singer Mfg. Co. v. Shepard, 
suprju 

Amendment refnsed 

Where, after defendants In con¬ 
tract action had first acquired knowl¬ 
edge of acts on which they predi¬ 
cated alleged right to rescind be¬ 
cause of fraud and conspiracy, they 
continued to accept fruits of con¬ 
tract and court had, on two prior oc¬ 
casions, stricken counterclaims for 
rescission, court would not, on eve 
of trial and after action had been 
pending three years, allow defend¬ 
ants to interpose counterclaim for 
rescission merely because of alleged 
new evidence. 


U.S.—^U. S. Plywood Corp. v. Hud¬ 
son Lumber Co., L.C.N.Y., 139 F. 
Supp. 19. 

87. U.S.—Hartford-Empire Co. v. 
Obear-Nester Glass Co., D.C.Mo., 7 
F.R.D. 664. 

Amendment allowed 
Where plaintiff seeking an injunc¬ 
tion against patent infringement and 
accounting set up as defense to 
counterclaim for damages resulting 
from antitrust law violations by 
plaintiff, a previous judgment in 
action between same parties hold¬ 
ing patents valid, defendant was en¬ 
titled to file amended counterclaim 
alleging that pleading of such de¬ 
fense violated decree in antitrust suit 
by government enjoining plaintiff 
from maintaining or taking any ac¬ 
tion other than dismissal of suits 
for patent infringement. 

U.S.—^Hartford-Empire Co. v. Obear- 
Nester Glass Co., supra. 

88. OontributloxL from joint tort¬ 
feasor 

Where jury found that seventy- 
five percent of negligence was at¬ 
tributable to plaintiff motorist and 
twenty-five percent to defendant and 
that passengers were not guilty of 
contributory negligence, defendant 
could amend answer so as to set 
forth a cross claim against plaintiff 
for contribution as a joint tort¬ 
feasor and recover judgment against 
plaintiff for contribution on such 
amended answer. 

U.S.—Towns V. Altman, D.C.Wis., 4 
F.R.D. 142. 

89. U.S.—Bates v. Miller, C.C.A.N. 
Y., 133 F.2d 646, certiorari denied 
Miller v. Bates, 63 S.Ct. 1446, 320 
U.S. 210, 87 L.Ed. 1848. 

Sklar V. Hayes, D.C-Pa., 1 F.R. 
D. 694. 

D.C.—Crlm v. Lumbermens Mut. Cas¬ 
ualty Co., D.C., 26 F.Supp. 716. 
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words “may amend His pleadings” from the Rule.®® 
However, the Rule does not permit plaintiff in effect 
to substitute, as against the third-party defendant, 
another cause of action for that originally com¬ 
menced by him.®i 

This right to amend refers to the situation where 
an original defendant has obtained leave as a third- 
party plaintiff to serve a summons and complaint 
on a person not a party to the action who is or may 
be liable to him or to plaintiff for all or part of plain¬ 
tiff’s claim against him;®^ and its exercise is not 
dependent on the third party’s first serving an 
answer on all parties.®® 

While such an amendment should be made only on 
leave of court,®^ an amendment made without leave 
may be permitted to remain where it does not ap¬ 
pear that any of the parties have been prejudiced 
thereby and where leave to amend would have 
been granted had it been sought.®^ 

Third-party proceedings are discussed generally 
supra §§ 123-127. 

Necessity of amendment. Where direct liability 


35A c. j. s. 

from the third-party defendant to plaintiff is alleged 
in the third-party complaint, no amendment of plain¬ 
tiff’s pleading is necessary or required, since the 
third-party complaint itself presents an issue be¬ 
tween the third party and plaintiff and makes them 
opposing parties without amendment whether or not 
plaintiff so elects;®® and the only reason express 
permission to amend was included in the Rule was 
that under the third-party practice in some states 
a plaintiff is not permitted to amend.®'^ However, 
under some circumstances the liability of the third- 
party defendant is dependent on the making of the 
amendment by plaintiff.®® 

Jurisdiction over third-party defendant. Rule 14 
(a) does not authorize an amendment to assert a 
claim against a third-party defendant over whom 
the court would not have jurisdiction if he had been 
joined originally.®® 

Amendment of third-party complaint. Whether 
a motion to amend an amended tliird-party com¬ 
plaint should be granted is a matter for the discre¬ 
tion of the court.^ 


90. U.S.—^Welder v. Washington 
Temperance Asa'n, D.C.Minn., 16 
F.R.D. 18. 

91. U.S.—^Welder v. Washington 
Temperance Ass’n, supra. 

92. U.S.—Moreno v. U. S., C.C.A, 
Mass., 120 F.2d 128. 

93. U.S.—Sklar v. Hayes, D.C.Pa», 1 
F.R.D. 594. 

94. U.S.—Sklar v. Hayes, supra. 

95. U.S.—Sklar v. Hayes, supra. 

96. U.S.—^Atlantic Coast Line R. Co. 
V. U. S. Fidelity & Guaranty Co., 
D.C.Ga, 52 F.Supp. 177. 

Lommer v. Scranton-Spring 
Brook Water Service Co., D.C.Pa., 
4 F.R.D. 104, criticizing Lommer 
V. Scranton-Spring Brook Water 
Service Co., D.C.Pa., 3 F.R D. 27. 
N.M.—Salazar v. Murphy, 340 P.2d 
1075. 

97. U.S.—^Atlantic Coast Line R. Co. 
v. U. S. Fidelity & Guaranty Co., 
D.C.Ga., 62 F.Supp. 177. 

Lommer v. Scranton-Spring 
Brook Water Service Co., D.C.Pa., 
4 P.R.D. 104. 

98. Joint tort-feasors 

(1) Where liability among joint 
tort-feasors is not recognized, third- 
party defendant is not liable to 
plaintiff, as a Joint tort-feasor of 
defendant, unless plaintiff amends 
his complaint to assert a claim 
against him. 

U.S.—Thompson v. Cranston, D.C.N. 
Y., 2 F.R.D. 270, affirmed, C.C.A., 
Brown v. Cranston, 132 P.2d 631, 
148 A.L.R. 1178, certiorari denied 
Cranston v. Thompson, 63 S.Ct. 


1028, two cases, 319 U.S. 741. 87 
L.Ed. 1698. 

(2) Right of contribution among 
joint tort-feasors see Contributions 
§ 11 . 

99. U.S.—Johnson v. G. J. Sherrard 
Co., D C.Mass., 2 P.R.D. 164. 

29*0 diversity of citizenship 

(1) Where original plaintiff and 
third-party defendant were both 
Pennsylvania corporations, Federal 
district court did not have juris¬ 
diction to adjudicate between them 
an issue which was independent and 
not ancillary to main action over 
which court had jurisdiction be¬ 
cause of diversity of citizenship, and 
plaintiff could not amend its com¬ 
plaint and assert such a claim 
against third-party defendant. 

U.S.—^Morris, Wheeler & Co. v. Rust 
Engineering Co., D.C.Del., 4 F.R.D. 
307. 

<2) Where plaintiffs and third- 
party defendants brought in by orig¬ 
inal defendant were residents of the 
same state, plaintiffs could not amend 
their complaint so as to authorize 
recovery of judgment against third- 
party defendants. 

U.S.—Thompson v. Cranston, D.C.N. 
Y., 2 F.R.D. 270, affirmed, C.C.A., 
Brown v. Cranston, 132 P.2d 631, 
148 A.L.R. 1178, certiorari denied 
Cranston v. Thompson, 63 S.Ct. 
1028, two cases, 319 U.S. 741, 87 L. 
Ed. 1698. 

ncaih action under Federal Employ¬ 
ers’ XlahlUty Act 

While jurisdiction of federal court 
of action against railroad company 
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under Federal Employers’ Liability 
Act for Injuries sustained by em¬ 
ployee would sustain jurisdiction of 
third-party action by railroad com¬ 
pany against owner of premises on 
which injuries occurred based on 
Indemnity agreement, even though 
plaintiff, defendant, and third-party 
defendant were all citizens of same 
state, plaintiff would not be permit¬ 
ted under Federal Rules to file a 
complaint against third-party defend¬ 
ant in absence of independent ground 
of jurisdiction. 

U.S.—Pearce v. Pennsylvania R. Co., 

D.C.Pa., 7 F.R.D. 420, affirmed, C. 

C.A., 162 F.2d 524, certiorari de¬ 
nied 68 S.Ct. 71, 332 U.S. 765, 92 

L.Ed. 350. 

1. Uotlon denied 

In action to recover for injuries 
sustained as result of burns from 
bottled propane gas, on ground that 
there had been a negligent failure 
to supply gas with odorant, motion 
to amend third-party complaint to 
set up failure of third-party defend¬ 
ant to procure from plaintiff a so- 
called “lease and release” agree¬ 
ment, providing against liability for 
damage resulting from use or han¬ 
dling of bottled gas equipment, would 
be denied where court was of opin¬ 
ion that there was a very grave 
question as to whether such agree¬ 
ment would have absolved third- 
party plaintiff from its liability to 
plaintiff, that none of active negli¬ 
gence alleged in complaint had been 
that of third-party defendant, and 
that third-party defendant had had 
no control over operation beyond 
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Improper third-party defendant. Since no Fed- i courtesy dictates that the court should be furnished 


eral Rule permits a plaintiff after having brought a 
tort action against one defendant alone to bring 
another defendant into the same action by an amend¬ 
ed complaint alleging joint tort-feasance ,2 plaintiff 
cannot achieve the same end by an amended com¬ 
plaint against a third party who has been improperly 
brought in, on complaint of defendant, as a third- 
party defendant. 2 

§ 344. Proceedings for Allowance 

A motion to amend a pleading should be accompanied 
by the proposed amendment. 

A motion to amend a pleading should be ac¬ 
companied by the proposed amendment, and where 
it is not so accompanied the motion may be denied,^ 
or the disposition of the motion may be held in 
abeyance until the service and filing of the amend- 
ment.5 Where an order authorizing the amendment 
of a pleading by the making of deletions and inser¬ 
tions in a pleading already on file is entered, 


with a copy of the pleading as amended.^ Where 
the circumstances warrant it, the court may reserve 
its decision as to whether an amendment to the 
complaint will be permitted until certain evidence 
has been presented.*^ 

Amendment hy affidavit. While a plaintiff will 
not be permitted to supply the deficiencies of a com¬ 
plaint by an affidavit, 2 under certain conditions a 
pleading may be deemed to have been amended by 
the allegations of an affidavit filed in support of 

a motion.2 

§ 345. Conditions on Allowance 

The grant of leave to amend may be conditioned on 
the amending party's compliance with reasonable re¬ 
quirements specified by the court. 

When leave to amend is granted, it may be condi¬ 
tioned on the amending party’s compliance with rea¬ 
sonable requirements specified by the court,as, for 
example, that he amend and file within a certain 


possibility of keeping: some books, 
and motion was made at late date 
and after filing of two previous 
pleadings drawn by experienced 
counsel. 

U.S.—Mayers v. Cities Service Oil 
Co., D.C.Wls., 148 F.Supp. 199. 

2. U.S.—Cromer v. Sollitt Const. Co., 
D.C.W.Va., 16 F.R.D. 559. 

3. U.S.—Cromer v. Sollitt Const. Co., 
supra. 

4. Zieave to plead set-off 

Where Commissioner of Internal 
Revenue filed motion for leave to 
plead set-off in taxpayer’s action to 
recover income taxes paid, but no 
copy of amendment appeared in rec¬ 
ord, and supporting affidavit alleged 
that United States had a claim for 
taxes due and was necessary party, 
but did not state any of contents of 
Commissioner’s motion for leave to 
amend, trial court did not abuse its 
discretion in denying motion. 

U.S.—Maloney v. Hammond, C.A.Or., 
176 F.2d 780. 

5. Amendment not yet prepared 
Where proposed amendment was 

not attached to motion for leave to 
serve amended complaint because 
counsel for plaintiff had not yet been 
able to prepare proposed amendment, 
disposition of motion would be held 
in abeyance and plaintiffs would be 
required to serve on attorneys for 
defendants and file with clerk of 
court with proof of such service, 
proposed amendment within fifteen 
days. 

U.S.—Schwab v. Nathan, D.C.N.Y., 8 
F.R.D. 227. 

6. U.S.—Johnson v. Sundstrand 
Mach. Tool Co., C.A.I11., 204 F.2d 
783. 


7. U S,—W erkley v. Koninklijke 

Liuchtvaart Maatschapplj N. V., 
Royal Dutch Airlines Holland, D. 
C.N.Y., 110 F.Supp. 746. 

Evidence of foreign law 

In action by passenger’s widow 
and child for passenger’s death which 
occurred when defendant’s airplane 
crashed in India, district court would 
reserve decision whether it should 
allow service of amended complaint, 
pleading only such claims as were 
created by Indian law for benefit 
of passenger’s estate, until addition¬ 
al evidence of Indian law was pre¬ 
sented to court. 

U S.—^Werkley v. Koninklijke Lucht- 
vaart Maatschapplj N. V., Royal 
Dutch Airlines Holland, supra. 
Prior determination as to interroga¬ 
tories 

Where sole ground of jurisdiction 
of federal district court in original 
complaint seeking declaratory judg¬ 
ment was founded on patent laws, 
and proposed amendment to com¬ 
plaint sought to present a nonfederal 
question, matters growing out of in¬ 
terrogatories directed at jurisdiction 
over federal question would be de¬ 
termined before passing on plaintiff’s 
motion to file amendment to com¬ 
plaint. 

U.S.—^Frederick Hart & Co. v. Rec- 
ordgraph Corp., D.C.Del., 7 F.R.D. 
43. 

8. U.S.—^Landau v. Wolverine Hotel 
Co., D.C.I11., 33 F.Supp. 705. 

9. Affidavits treated as amendments 
(1) Where defendant in answering 

pleaded res judicata but attached to 
answer an incomplete copy of judg¬ 
ment roll and proceedings of state 
court, and, after motion by plaintiff 
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to strike such allegation was allow¬ 
ed, defendant filed motion for sum¬ 
mary judgment accompanied by affi¬ 
davit which was subsequently 
amended by attaching thereto a com¬ 
plete exemplified copy of entire rec¬ 
ord in state court, district court, 
which had power to allow amend¬ 
ment of pleadings at any time, prop¬ 
erly treated pleadings as amended by 
allegations of affidavit filed in sup¬ 
port of motion for summary judg¬ 
ment. 

U.S.—^Fletcher v. Nostadt, C.A.Md., 
205 F.2d 896, certiorari denied 74 
S.Ct. 126, 346 U.S. 877, 98 L.Ed. 
385, rehearing denied 74 S.Ct. 238, 
346 U.S. 913, 98 L.Ed. 409. 

(2) In proceedings by organiza¬ 
tions designated by Attorney Gener¬ 
al as communistic to declare Attor¬ 
ney General’s action invalid and for 
injunctive relief in connection there¬ 
with, on organizations’ motions for 
summary judgment. Attorney Gener¬ 
al’s affidavit stating factual matters 
which, if true, would justify his des¬ 
ignation would be treated as amend¬ 
ment to his answer to enable all per¬ 
missible and admissible data relat¬ 
ing to such factual matters to be 
considered by district court. 

D.C.—Joint Anti-Fascist Refugee 
Committee v. McGrath, D.C., 104 
F.Supp. 567, certiorari denied 73 
S.Ct. 649, 345 U.S. 911, 97 L.Ed. 
1346, and affirmed in part and re¬ 
versed in part on other grounds 
215 F.2d 870, 94 U.S.App.D.C. 341. 

10. U.S.—Rossi V. McCloskey & Co., 
D.C.Pa., 149 F.Supp. 638. 

American Fomon Co. v. United 
Dyewood Corporation, D.C.N.Y., 1 
F.R.D. 171. 
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period of time^i or that he separately state and num¬ 
ber his causes of action.^^ ^ motion for leave to 
file an amended pleading may, where the proposed 
amended pleading is defective on its face, be condi¬ 
tioned on the filing of a pleading in compliance with 
the Rules.13 

Costs and expenses. The granting of leave to file 
an amended pleading may be conditioned on protec¬ 


tion of the right of the opposing party to recover 
expenses incurred by him because of the amend¬ 
ment.!^ Thus, the condition may be that plaintiff 
be granted costs unnecessarily sustained by reason 
of the amendment,!^ or that defendant be granted a 
set-off for expenses incurred in a prior proceed¬ 
ing,! 6 or the condition may be that the amending 
party post a bond.!*^ 


PleiiaxT' power of court 

Trial court has, where Interests of 
justice so require, plenary powers to 
set aside or otherwise modify Its in¬ 
terlocutory orders at any time before 
final jud^ent, and can so condition 
order allowing service of amended 
complaint. 

D.C.—Schoen v. Washington Post, 

246 F.2d 670, 100 U.SJ^lPp.D.C. 389. 

Trial by Jury 

(1) Order allowing amendment to 
counterclaim, but at same time as 
part of condition thereof limiting to 
trial by Jury issues of damages, was 
within power of court. 

U.S.—Chicago Pneumatic Tool Co. v. 

Hughes Tool Co., C.A.Okl., 192 P.2d 

620. 

(2) Where different Judge In same 
case had ruled that third count 
should be tried by court without a 
Jury, proposed amendment which 
stated cause of action at law would 
be allowed on condition that amend¬ 
ed third count should be tried by 
court without a Jury. 

U.S.--Bercovlci v. Chaplin, D.CJT.Y., 

66 P.Supp. 417. 

<3) Defendant's motion for leave 
to amend answer would be granted 
without conditioning it on, or deter¬ 
mining question of, plaintiff's right 
to Jury trial, where plaintiffs seemed 
to have waived their right to Jury 
trial as to issues raised by original 
pleadings, but amendment of answer 
might possibly entitle plaintiffs to 
seek Jury trial as to issues thus pre¬ 
sented. 

U.S.—^Mack V. 48 Vesey Street Cor¬ 
poration, D.C.N.y., 7 F.B.D. 487. j 

(4) Condition attached to order 
granting defendant's second motion 
to amend by adding second counter¬ 
claim after sixteen days of trial be¬ 
fore federal district court Judge that 
neither counterclaim nor plaintiff’s 
reply should prejudice resumption 
of trial before same Judge on speci¬ 
fied date was not unreasonable, in 
view of rule requiring leave of court 
to amend, in absence of plaintiff’s 
written consent, and requiring leave 
to amend to be freely granted when 
Justice requires, notwithstanding ap¬ 
plication of condition resulted in 
striking of defendant's subsequent 
Jury demand. 


U.S.—^Parlssi v. Foley, C.A.N.T., 203 
P.2d 464, reversed on other 
grounds 75 S.Ct. 677, 349 U.S. 46, 
99 L..Ed. 867. 

Bights of adversary 

Where facts forming basis of sec¬ 
ond cause of action, which plaintiff 
sought to plead by amendment to 
complaint, were not known until aft¬ 
er taking deposition of defendant and 
deposition had been taken within rea¬ 
sonable time after commencement of 
action and plaintiff moved promptly 
thereafter to amend complaint, al¬ 
though plaintiff was entitled to serve 
amended complaint, order to be en¬ 
tered on motion should provide that 
I granting of application was without 
prejudice to defendant's right to con¬ 
tend that new cause of action did not 
arise out of conduct, transaction or 
occurrence set forth in original com¬ 
plaint and to Interpose defense of 
any applicable statute of limitations. 
U.S.—^Naamloze Vennootschap Suik- 
erfabrlek **Wono-Aseh" v. Chase 
Nat. Bank of City of New York, D. 

C. N.Y., 12 F.R.D. 261. 

StlptUatloiL 

Where issue was Joined on August 
30, 1948, and thereafter plaintiff took 
several expensive depositions but at 
no time filed a request for trial, de¬ 
fendant's motion for leave to file 
amended answer entered on January 
27, 1950 which withdrew a Judicial 
admission damaging to defendant 
and introduced a new defense, would 
be allowed on condition that defend¬ 
ant stipulate that the admitted fact 
in the answer was true and that rea¬ 
sonable costs of taking new deposi¬ 
tions, if required, of witnesses for¬ 
merly examined would be paid by de¬ 
fendant. 

U.S.—^Armstrong Cork Co. v. Patter- 
son-Sargent Co., D.C.Ohio, 10 F.R. 

D. 634. 

11- U.S.—^Holland v. Majestic Radio 
& Television Corporation, D.C.N. 
Y., 2*7 P.Supp. 990. 

Phoenix Hardware Co. v. Paragon | 
Paint & Hardware Corporation, D. 
C.N.Y., 1 F.R.D. 116. j 

Dismissal for failure to comply j 

Where federal district court grant¬ 
ed plaintiffs leave to file, within 
twenty days, a second amended com¬ 
plaint, but plaintiffs did not file sec¬ 
ond amended complaint until more 
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than twenty days later, defendants 
could move for dismissal of action. 
U.S.—Rossi V. McCloskey & Co., D.C. 
Pa., 149 P.Supp. 638. 

12. U.S.—^American Pomon Co. v. 
United Dyewood Corporation, D.C. 
N.Y., 1 F.R.D. 171. 

13. indefinite proposal 

Leave to file proposed amended 
pleading purporting to set out coun¬ 
terclaim against plaintiff for viola¬ 
tion of antitrust laws would be 
granted, even though defective on its 
face because Indefinite and utterly 
lacking in specificity, on condition 
that defendants file and serve amend¬ 
ed pleading in compliance with 
Rules. 

U.S.—Sperry Rand Corp. v. Nassau 
Research & Development Associ¬ 
ates. Inc., D.C.N.T., 149 P.Supp. 93. 

14. D.C.—Geopuloa v. Mandes, D.C., 
35 P.Supp. 276. 

15. D.C.—Tansey r. Transcontinen¬ 
tal & Western Air, D.C., 97 P.Supp. 
458. 

16. Xfivalld state court judgment 
Where plaintiffs erred in original¬ 
ly bringing action on Judgment of 
state court entered without jurisdic¬ 
tion over persons of defendants, al¬ 
lowance of plaintiffs’ motion to 
amend complaint to sue on transac¬ 
tion on which judgment had been 
based was conditioned on allowance 
to defendants, in form of a set-off 
only, of reasonable amount for ex¬ 
penses incurred by them in vacating 
state court judgment. 

U.S.—Green v. Walsh, D.C.Wis.. 21 F. 
R.D. 15. 

17. Amendment asserting defense 
previously waived 

Where defendant, who by two mo¬ 
tions to dismiss and by his answer 
had asserted defense of laches, ap¬ 
parently waived the defense at pre¬ 
trial proceedings but, after reference 
to auditor to state accounts, which 
reference cost plaintiff almost as 
much as he could expect to recover, 
defendant was allowed to amend his 
answer so as to present factual is¬ 
sue as to laches, court required de¬ 
fendant to post bond to protect plain¬ 
tiff against unnecessary expense of 
a reference in the event the defense 
of laches should fail. 

D.C.—Geopulos V. Mandes, D.C., 85 
P.Supp. 276. 
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§ 346. Effect of Amendment 

An amended pleading completely supersedes the 
pleading it amends, which is thereafter treated as though 
it never existed, and the contents of which cannot be 
availed of for any purpose. 

An amended pleading completely supersedes the 
pleading it amends which is thereafter treated as 
though it never existed.^^ Thus nothing contained 
in the original pleading and not present in the 
amended pleading can be availed of by the other 
party for any purpose and this is so, in part 
at least, by virtue of Rule 15 (c), providing for the 
relation back of amendments to the date of the 
original pleading .20 The original pleading no long¬ 
er performs any function as a pleading -and cannot 
be utilized to aid a defective amendment .21 

The fact that a motion to dismiss a prior com¬ 
plaint has been denied will not preclude defendant 
from similarly challenging the amended complaint, 


even though it incorporates the causes of action con¬ 
tained in the prior complaint .22 

Withdrawal of counterclaim. Where an answer 
containing a counterclaim is amended by the 
withdrawal of the counterclaim, the pleading must 
be considered as though the counterclaim had not 
been filed.^3 

§ 347. -Relation Back of Amendments 

Whenever the claim or defense asserted in the 
amended pleading arose out of the conduct, transaction, 
or occurrence set forth or attempted to be set forth in 
the original pleading, the amendment relates back to the 
date of the original pleading. 

Under Federal Rules of Civil Procedure, Rule 15 
(c), whenever the claim or defense asserted in the 
amended pleading arose out of the conduct, trans¬ 
action, or occurrence set forth or attempted to be 
set forth in the original pleading, the amendment 
relates back to the date of the original pleading. 24 


18. U.S.—^Bullen v. De Bretteville, 
C.A.Cal., 239 F.2d 824, certiorari 
denied Treasure Co. v. Bullen, 77 
S.Ct. 825, 363 U.S. 947, 1 L..Ed.2d 
866—Copra v. Suro, CA..Puerto 
Rico, 236 F.2d 107—Studio Carpen¬ 
ters Local Union No. 946 v. Loew's 
Inc., C.A.Cal., 182 F.2d 168, cer¬ 
tiorari denied 71 S.Ct. 64, 840 U.S. 
828, 96 L.Ed. 608, rehearing: denied 
71 S.Ct. 194, 340 U.S. 886, 96 L.Ed. 
643—^Proctor & Gamble Defense 
Corp. y. Bean, C.C.A.Mlss., 146 F. 
2d 598. 

U. S. V. L. D. Caulk Co., D.C.Del., 
114 F.Supp. 939—^U. S. v. Shofner 
Iron & Steel Works, D.C.Or., 71 F. 
Supp. 161. 

IflULOtUS officio 

An amended complaint complete in 
Itself and making no reference to, 
nor adopting any portion of, a prior 
complaint renders latter functus offi¬ 
cio. 

U.S.—^Lubln V. Chicago Title & Trust 
Co., C.A.I11., 260 F.2d 411—Nlsbet 
V. Van Tuyl, CA.Ind., 224 F.2d 66. 
Dismissal as to defendants not 
named 

Where plaintiff instituted action 
for damages, and went to trial on 
second amended complaint naming 
twelve defendants, and thereafter, in 
course of trial, plaintiff filed and 
one of defendants answered third 
amended complaint naming such de¬ 
fendant as sole defendant, action was 
in effect dismissed as to all defend¬ 
ants except such defendant. 

U.S.—^Zimmerman v. Emmons, C.A 
Hawaii, 226 F.2d 97, certiorari de¬ 
nied 76 S.Ct. 302, 360 U.S. 932, 100 
L.Ed. 814. 

Kearlng on, original pleading held 
error i 

U.S.—Cedillo v. Standard Oil Co. of j 
Tex., C.A.Tex., 261 F.2d 443. | 
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19. U.S.—^Reynolds Jamaica Mines, 
Limited v. La Societe Navale 
Caennaise, C.A.Va., 239 F.2d 689. 

Not available as admission 
An amended answer has effect of 
superseding original answer, and 
hence nothing in original could be 
availed of by plaintiff as an admis¬ 
sion without offering it in evidence. 
U.S.—^Proctor & Gamble Defense 
Corp. V. Bean, C.C.A.Miss., 146 F. 
2d 598. 

20. U.S.—^Reynolds Jamaica Mines, 
Limited v. La Societe Navale 
Caennaise, CA-Va., 239 F.2d 689. 

21. U.S.—Bullen v. De Bretteville, 
C.A.Cal., 239 F.2d 824, certiorari 
denied Treasure Co. v. Bullen, 77 
S.Ct. 826, 863 U.S. 947, 1 L.Ed.2d 
856. 

22. Be-ezaminatloa. by trial court 
Where plaintiff voluntarily filed 

third amended complaint, incorporat¬ 
ing two causes of action in second 
amended complaint and adding third 
cause of action, after denial of de¬ 
fendants’ motion to dismiss second 
amended complaint, defendants were 
free to challenge entire new com¬ 
plaint and trial court could re-ex¬ 
amine its ruling to determine wheth¬ 
er it was correct in light of new 
cause of action, so that dismissal of 
third amended complaint for failure 
to state claim, without further leave 
to amend, was not erroneous. 

U.S.—Sidebotham v. Robison, C.A. 
Cal.. 216 F.2d 816. 

23. U.S.—^Reynolds Jamaica Mines, 
Limited v. La Societe Navale 
Caennaise, C.A.Va., 239 F.2d 689. 

As effective as voluntary dismissal 
Where defendant had originally 
filed an answer and counterclaim and 
court permitted an amended answer 
without counterclaim to be filed be- 
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fore answer had been filed by plain¬ 
tiff to original counterclaim, such 
withdrawal of counterclaim was no 
less effective and no less valid than 
a voluntary dismissal without court 
order. 

U.S.—^Reynolds Jamaica Mines, Lim¬ 
ited V. La Societe Navale Caen¬ 
naise, supra. 

24. U.S.—Tiller v. Atlantic Coast 
Line R. Co., Va., 65 S.Ct. 421, 323 

U. S. 674, 89 LEd. 466. 

Reynolds Jamaica Mines, Lim¬ 
ited V. La Societe Navale Caen¬ 
naise, C.A.Va., 239 F.2d 689—Par- 
tin V. Wade, C.A.Ark, 172 F.2d 60 
—^MacGowan v. Barber, C.C.A.Vt., 
127 F.2d 458. 

Borup V. National Airlines, Inc., 
D.C.N.Y., 117 F.Supp. 476—Smith 

V. Cudahy Packing Co., D.C.Mlnn., 
76 F.Supp. 575, appeal dismissed, 

C. A., 172 F.2d 223, two cases and 
Schempf v. Armour & Co., 172 P.2d 
224—^Fowles v. Commercial Casual¬ 
ty Ins. Co., D.C.Wash., 59 F.Supp. 
693—Broussard v. Missouri Pac. 
R. Co., D.C.La., 47 F.Supp. 750— 
Brown v. New York Life Ins. Co., 

D. C.N.J., 82 F.Supp. 443—White v. 
Holland Furnace Co., D.C.Ohio, 31 
F.Supp. 32—^Perry v. Southern By. 
Co., D.C.Tenn., 29 F.Supp. 1006, 
appeal dismissed, C.C.A., 114 F.2d 
368. 

Kimbro v. U. S. Rubber Co., D.C. 
Conn., 22 F.R.D. 309—Smith v. Pi¬ 
per Aircraft Corp., D.C.Pa., 18 F. 
R.D. 169—U. S. V. Schefrin, D.CJN. 
J., 14 F.R.D. 462—Porter v. Theo 
J. Ely Mfg. Co., D.C.Pa., 6 F.R.D. 
317—Colburn v. Birr, D.C.IIL, 4 F. 
R.D. 391. 

D.C.—^Wiren v. Paramount Pictures, 
206 P.2d 466, 92 U.S.App.D.C. 347, 
certiorari denied 74 S.Ct. 378, 346 
U.S. 938, 98 L.Ed. 426. 
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The Rule was designed so that cases would be 
determined on their merits, not on technicalities.^^ 
It is not designed to work an injustice to the party 
seeking to amend, and should not be applied where 
its application would be inequitable.^^ It is exceed¬ 
ingly liberal,27 and should be liberally construed and 
applied ;28 and for purposes thereof, the authorities 
as to res judicata are not controlling. 2 9 

The fact that Rule 15 (c) makes provision for the 
relation back of amendments to the date of the 
original pleading cannot be put forward as a ground 
for denying leave to amend.20 The fact that an 
amendment, if allowed to be made, would set up a 
new cause of action which, but for the provision as 


to the relation back of amendments to the date of 
the original pleading, would be barred by limitation, 
should have no influence on the court in making its 
determination whether to grant leave to amend 
and the question of relation back should be left 
for consideration after defendant pleads the defense 

of limitations .22 

The purpose of the Rule is to cover situations 
where prescription or the statute of limitations 
might be involved but while it is generally ap¬ 
plied only with reference to the statute of limita¬ 
tions, the concept may also find application in other 
contexts.24 In the application of the doctrine of 


Amended and snbstltated pleading's 
relate back to the date of filing of 
the original pleadings whenever the 
claims asserted therein arose out of 
the conduct, transaction, or occur¬ 
rence set forth or attempted to be 
set forth in the original pleadings. 
U.S.—Terrell v. Carpenter, D.C.Ky., 
143 F.Supp. 747, afllrmed, C.A., 249 
F.2d 142. 

Well recognized tn general law 

(1) Doctrine of relation back in 
pleading is well recognized in gen¬ 
eral laTV. 

U.S—Kansas Mill. Co. v. N. L. R. B.. 
C.A.10, 185 F.2d 413. 

(2) Doctrine of relation back of 
amendments existed before adoption 
of Rules of Civil Procedure, but Rule 
15 (c) broadened its application. 
U.S.—Bowles V. Pure Oil Co., D.C. 

Pa., 5 F.R.D. 300. 

(3) Federal Rule providing for re¬ 
lation back of amendment to date of 
original pleading codified pre-exist¬ 
ing rule. 

U.S —Bowles V. Tankar Gas, D.C. 
Minn., 5 F.R.D. 230. 

Procedural matter 

Federal Rules validly fix poten¬ 
tial scope of a petition in a federal 
court which identifies a claim, and 
the relation of an amendment which 
amplifies and further explains the 
transaction out of which the claim 
arises, since such things are proce¬ 
dural. 

U.S.—Barthel v. Stamm, C.C.A.Ga., 
145 F.2d 487, certiorari denied 65 

S.Ct. 1026, 324 U.S. 878, 89 L.Ed. 
1430. 

Pdderal law as controUlug 
In applying Rule of Civil Proce¬ 
dure on relation back of amendment 
to date of original pleading, when 
the statute of limitations has run, 
the federal court is not bound to 
follow state law, but should follow 
federal law as it has developed un¬ 
der the Federal Rule. 

U.S.—^Aarhus Oliefabrik, A/S v. A. 
O. Smith Corp., D.C.Wis., 22 F.R. 
D. 33. 


Claim “to present time” 

If amended complaint in action by 
employees for overtime compensa¬ 
tion under the Fair Labor Standards 
Act, alleging that employees from 
October 24, 1938, “to the present 
time” were engaged in overtime ac¬ 
tivities, should be considered as as¬ 
serting a claim to period after ef¬ 
fective date of the Portal-to-Portal 
Act, as arising out of transaction 
set forth in original amended com¬ 
plaint, it would relate back to date 
of original pleading and words “to 
the present time" would have to be 
disregarded. 

US.—Bonner v. Elizabeth Arden, 
Inc., C.A.N.Y., 177 F.2d 703. 

Amendment after repeal of statnte 

(1) Where complaint in action to 
have plaintiff declared citizen of 
United States fails to contain allega¬ 
tion as to nationality, required by 
statute, amendment to contain such 
allegation filed after repeal of stat¬ 
ute relates back to date of original 
filing and action may be maintained 
under such statute. 

U.S.—Hitaka Suda v. Dulles, C.A.Ha- 
waii, 224 F.2d 908—Junso Fujil v. 
Dulles, C.A.Hawail, 224 F.2d 906. 

(2) Complaint in action for Judg¬ 
ment declaring nationality sufficient¬ 
ly describes transactions attempted 
to be set forth so as to permit 
amendment, relating back to date of 
original pleading, showing that fa¬ 
ther-plaintiff was authorized to file 
application for travel documents as 
alleged, and that father had power 
to initiate litigation in behalf of 
adult son. 

U.S.—Chin Chuck Ming v. Dulles, C. 
A.Or., 225 F.2d 849. 

25. U.S.—Taormina Corp. v. Escobe¬ 
do, C.A.Tex., 254 F.2d 171, certio¬ 
rari denied 79 S.Ct. 44, 358 US. 
827, 3 L.Ed.2d 66. 

26 . Xiogal fiotiou 

Doctrine of relation back, despite 
its elevation to the status of a stat¬ 
ute, is a legal fiction and should be 
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considered in the light of the reali¬ 
ties of any particular set of facts, 
and where it would be inequitable 
to apply the doctrine strictly, it 
should be disregarded. 

U.S.—Gerrard v. Campbell, D.C.Ill., 
81 F.Supp. 752. 

27. US.—Hammond-Knowlton v. U. 

S., C.C.A.Conn., 121 F.2d 192, cer¬ 
tiorari denied 62 S.Ct. 410, 314 U. 
S. 694, 86 L.Ed. 555. 

28. US.—Court Degraw Theatre, 
Inc. V. Loew’s, Inc., D.C.N Y., 22 
F.R.D. 264—^Messelt v. Security 
Storage Co., D.C.Del., 14 F.R.D. 
507. 

D.C.—^Dawn v. Stern Equipment Co., 
Mun.App., 134 A.2d 341. 

29. U.S.—Hammond-Knowlton v. U. 

5., C.C.AConn., 121 F.2d 192, cer¬ 
tiorari denied 62 S.Ct. 410, 314 U.S. 
694, 86 L.Ed. 555. 

30. Beason. for Bnle 

If this were not so, a rule with 
respect to amendments, intended to 
operate remedlally, would operate to 
destroy the privilege of amendment 
at its source. 

U.S.—Copeland Motor Co. v. General 
Motors Corp., C.A.Ga., 199 F.2d 
566. 

31. U.S.—Copeland Motor Co. v. 
General Motors Corp., supra. 

Ross V. Philip Morris Co., D.C. 
Mo., 164 F.Supp. 683. 

32. U.S—^Ross V. Philip Morris Co., 
supra. 

33. U.S.—Gerrard v. Campbell, D.C. 

111., 81 F.Supp. 752. 

T. S. C. Motor Freight Lines v. 
Leonard Truck Lines, D.C.La., 4 
F.R.D. 366. 

34. U.S.—^Borup v. National Air¬ 
lines, Inc., D.C.N.Y., 117 F.Supp. 
475. 

Cure of service 

An amendment to a complaint pre¬ 
sumably Invalid was held to relate 
back to make service good. 

U.S.—MacGowan v. Barber, C.C.A.Vt., 
127 F.2d 458. 
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relation back, no regard should be given to which 
party will be benefited.36 

Nature of amendment; new cause of action. 
The Rule does not apply where the amendment in¬ 
troduces a different and additional cause of ac¬ 
tion.^® What constitutes a “new cause of action” 
such as will preclude the operation of the relation 
back provision is discussed supra § 338, in connec¬ 
tion with the treatment of the general question of 
whether permission may or will be granted for an 
amendment which introduces a new cause of action. 

Where the original pleading contains allegations 
which advise, although not clearly, the nature of 
the claim and the parties against whom it is being 
made, an amendment stating more clearly and ex¬ 
plicitly the same things relates back to the com¬ 
mencement of the action and is not affected by the 
intervening lapse of time;27 and this is true of an 
amendment which includes new allegations of facts 
which existed at the time of the filing of the original 

complaint.38 

A plaintiff may usually amend, under the relation 
back provision, to correct a misnomer or misdescrip¬ 


tion of plaintiff where the proper party plaintiff is 
in court,3^ or to correct the capacity in which plain¬ 
tiff sues,^<^ or to substitute or add as plaintiff the 
real party in interest.^l Where the original com¬ 
plaint gave notice that the action was being main¬ 
tained not only on behalf of the named complainant 
but also on behalf of other persons similarly situat¬ 
ed, a curative amendment naming the other persons 
to be benefited by the action relates back to the date 
of the original pleading.^2 

§ 348. Pleading in Response to Amendment 

A party must plead in response to an amended plead¬ 
ing within the time remaining tor response to the original 
pleading or within ten days after service of the amended 
pleading, whichever period may be longer, unless the 
court otherwise orders. 

Under Rule 15 (a), a party must plead in response 
to an amended pleading within the time remaining 
for response to the original pleading or within ten 
days after service of the amended pleading, which¬ 
ever period may be the longer, unless the court oth¬ 
erwise orders and the time which the court will 
allow under the power granted by the Rule rests 
in the discretion of the court. 


35. U.S.—N. L. R. B. v. Atlanta Me¬ 
tallic Casket Co, C.A.5, 205 F.2d 
931. 

36. U.S.—L. E. Whitham Const. Co. 
V. Remer, C.C.A.Okl., 106 P.2d 371. 

Anderson v, Abbott, D.C.Ky., 61 
P.Supp. 888—^Fowles v. Commercial 
Cas. Ins. Co., D.C.Wash., 69 F.Supp. 
693, reversed on other grounds, C. 
C.A., 154 F.2d 884, 165 A.L..R. 1068. 

Schwartz v. Metropolitan Life 
Ins. Co., D.C.Mass., 2 F.R.D. 167. 
D.C.—Wlren v. Paramount Pictures, 
206 F.2d 465, 92 U.S.App.D.C. 347, 
certiorari denied 74 S.Ct. 378, 346 
U.S. 938, 98 L.Ed. 426. 

Totally new and unrelated claims 
for relief may not be introduced by 
amendment to complaint and made to 
relate back to filing of original com¬ 
plaint. 

U.S.—Green v. Walsh, D.C.Wis., 21 F. 
R.D. 16. 

ITew cause created 

A motion by Incompetent, who by 
his guardian had commenced an ac¬ 
tion to recover total and permanent 
disability benefits under a life policy 
to amend the complaint by inserting 
the guardian as plaintiff, would be 
denied on ground that proposed 
amendment created a “new cause of 
action,” or a ‘‘new claim for relief” 
as designated by Federal Rule. 

U.S.—Schwartz v. Metropolitan Life 
Ins. Co., D.C.Mass.. 2 F.R.D. 167. 
Determining nature of new claim 
Under Federal Civil Procedure 
Rules enjoining liberal policy as to 
amendments of pleadings when jus¬ 


tice so reaulres and providing that 
amendment adding new claim arising 
out of conduct, transaction or occur¬ 
rence pleaded in original pleading 
relates back to date of such pleading, 
trial court is not only permitted, but 
required, to go back to original 
pleading in order to determine na¬ 
ture of new claim. 

U.S.—Sidebotham v. Robison, C.A. 
Cal., 216 P.2d 816. 

37. U.S.—Anderson v. Abbott, U.C. 
Ky., 61 F.Supp. 888. 

Bowles v. Tankar Gas, D.C.Minn., 
6 F,R.D. 230. 

Amplification 

An amendment to petition which 
sets up no new cause of action, but 
merely amplifies and gives greater 
precision to allegations in support 
of the cause originally presented, or 
states new grounds or specifications 
germane to such charges or allega¬ 
tions, relates back to commencement 
of the action and may be upheld. 
U.S.—Bowles V. Pure Oil Co., D.C. 
Pa., 5 F.R.D. 300. 

38. U.S.—^Fowles v. Commercial Cas. 
Ins. Co., D.C.Wash,, 69 P.Supp. 693, 
reversed on other grounds, C.C.A., 
164 P.2d 884, 166 A.L.R. 1068. 

Subsequently discovered violations 
Where Price Administrator began 
action for Injunction, mandatory re¬ 
lief, and damages because of over¬ 
celling sales with reasonable grounds 
to believe that many violations had 
occurred at points other than those 
which had been spot checked, com¬ 
plaint could be subsequently amend¬ 
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ed to allege violations subsequently 
discovered, and such amendment 
would relate back to time of filing 
complaint for purpose of limitations. 
U.S.—^Bowles V. Pure Oil Co., D.C. 
Pa., 6 F.R.D. 300. 

39. U.S.—Triangle Conduit & Cable 
Co. V. National Electric Products 
Corporation, D.C.Del., 38 F.Supp. 
633, reversed on other grounds, C. 
C.A., 126 F.2d 1008, certiorari de¬ 
nied National Electric Products 
Corporation v. Triangle Conduit & 
Cable Co., 62 S.Ct. 1046, 316 U.S. 
676, 86 L.Ed. 1760. 

Aarhus Oliefabrik, A/S v. A. O. 
Smith Corp., D.C.Wis., 22 F.R.D. 
33. 

40. U.S.—Aarhus Oliefabrik, A/S v. 
A. O. Smith Corp., supra. 

41. U.S.—^Aarhus Oliefabrik, A/S v. 
A. O. Smith Corp., supra. 

42. U.S.—Aarhus Oliefabrik, A/S v. 
A. O. Smith Corp., supra. 

Action for overtime wages 
Where original complaint in ac¬ 
tion to recover overtime wages and 
liquidated damages manifested clear 
intention to include other employees 
in benefits of suit, curative amend¬ 
ment, naming other employees to be 
benefited, related back to date of 
original pleading. 

U.S.—Culver v. Bell & Loffland, C.C. 
A.Cal., 146 F.2d 29. 

43. U.S.—Heay v. Phillips, CjL 
Alaska, 201 F.2d 220. 

44. Discretion not abused 
U.S.—^Heay v. Phillips, supra. 
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Answer to amended complaint. Ordinarily either 
an answer should be interposed to an amended 
complaint or a stipulation should be made that the 
answer to the original complaint shall stand as the 
answer to the amended complaint.^^ 

§ 349. Service and Filing of Amended Plead¬ 
ing 

The Rules governing the service and filing of plead¬ 
ings apply to the service and filing of annended pleadings. 

In general, the Rules governing the service and 
filing of pleadings apply to the service and filings 
of amended pleadings.^® 


35A C.J.S. 

Service on attorney. While it is generally suffi¬ 
cient, under Rule 5 (b) of the Federal Rules of 
Civil Procedure, that service of an amended com¬ 
plaint may be made, on a party who has appeared 
by an attorney, by service on the attorney,the 
Rule does not authorize such service where the 
amended complaint contains an entirely different 
cause of action which could not have been properly 
served originally by the method used in serving 
the original complaint^ ^ In such case the amended 
complaint must be served in the same manner as 
required of an original complaint stating such 
cause of action.^® 


F. SUPPLEMENTAL PLEADINGS 


§ 350. In General 

The federal courts are usually liberal In the allowance 
of supplemental pleadings. 

Supplemental pleadings in actions in the federal 
district courts are governed by Rule IS (d) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A.,50 
which provides that on motion of a party the court 
may, on reasonable notice and on such terms as 
are just, permit him to serve a supplemental plead¬ 
ing setting forth transactions or occurrences or 
events which have happened since the date of the 
pleading sought to be supplemented. The Rule 
further provides that if the court deems it advisable 
that the adverse party plead thereto, it shall so order. 


specifying the time therefor. 

Under Rule 15 (d), leave must first be obtained 
from the court before a supplemental pleading may 
be filed,^^ and, while the courts are inclined to be 
liberal in the allowance of supplemental pleadings,®^ 
giving consideration to the fact that an application 
to file a supplemental pleading is a matter for the 
discretion of the court, as discussed infra § 352, 
even a liberal policy will not authorize a supple¬ 
mental pleading if it does not meet certain require¬ 
ments laid down by the cases.53 The circum¬ 
stances may be such that the allowance of a motion 
granting leave to file a supplemental petition may be 
by an ex partfe order.54 


45. Implied stlpiilatloii 

Fact that both parties presented 
motion for judgment on pleadings as 
though original answer was respon¬ 
sive to amended complaint to which 
no answer had been interposed was 
equivalent to such an implied stip¬ 
ulation and court would proceed on 
assumption that answer to original 
complaint was to be treated as being 
also an answer to amended com¬ 
plaint. 

I>.C.—Deming v. Turner, D.C., 63 F, 
Supp. 220. 

46. U.S.—Cohn v. Columbia Pic¬ 
tures Corp., D.C.N.T., 9 F.R.D. 204. 

47. U.S.—Cohn v. Columbia Pictures 
Corp., supra. 

48. U.S.—^Lasch V. Antkies, D.C.Pa., 
161 F.Supp. 851. 

Statutory and common-law actions 
Where original complaint for re¬ 
scission or sale of stock was serv¬ 
ed on defendant under terms of Se¬ 
curities Act which permits service of 
process wherever defendant may be 
found, but amended complaint set 
forth a common-law action for re¬ 
scission, based on mutual mistake, 
service of such amended complaint 
under applicable Rule of Civil Pro¬ 


cedure could not be made upon coun¬ 
sel for defendants. 

U.S.—^Lasch V. Antkles, supra. 

49. U.S.—^Lasch v. Antkies, supra. 
Service of complaint generally see 

supra § 261. 

50. U.S.—Brown v. Consolidated 
Fisheries Co., D.C.Del., 17 F.R.D. 
86 . 

61. U.S.—^Ebel V. Drum, D.C.Mass., 
66 F.Supp. 186. 

Magee v. McNany, D.C.Pa., 10 F. 
R.D. 6. 

Former practice 

Leave of court was necessary be¬ 
fore a supplemental pleading could 
be filed under former Equity Rule 34. 
U.S.—^Ebel V. Drum, D.C.Mass., 66 
F.Supp. 186. 

Minerals Separation v. Miami 
Copper Co., D.C.Del., 264 F. 628. 

52. U.S.—Camilla Cotton Oil Co. v. 
Spencer Kellogg & Sons, Inc., C.A. 
Ga., 267 F.2d 162. 

Federal Tel. & Radio Corp. v. As¬ 
sociated Tel. & Tel. Co., D.C.Del., 
88 F.Supp. 376—^Hearst v. Ameri¬ 
can Newspapers, D.CJDel., 61 F, 
Supp. 171. 

Garrison v. Baltimore & O. R. 
Co., D.C.Pa., 20 F.R.D. 190. 
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Xdberality rather than strictness 
should be guide 

U.S.—General Bronze Corp. v. Cup- 
pies Products Corp., D.CMo., 9 F. 
R.D. 269. 

53. U.S.—General Bronze Corp. v. 
Cupples Products Corp., supra. 

54. Petition praying service of proc¬ 
ess 

Where reorganization trustee for 
railroad had appeared in suit against 
him to challenge jurisdiction acquir¬ 
ed by service of process on the Secre¬ 
tary of State of Louisiana, it was 
not error for court in ex parte pro¬ 
ceeding to grant plaintiffs leave to 
file a supplemental petition praying 
service of process on the person des¬ 
ignated by trustee as his resident 
agent for service of process, since 
if original service was valid or if 
trustee’s appearance contesting it 
was a general appearance, the court 
already had jurisdiction over the per¬ 
son of the trustee, and if not the 
proceeding for leave to file a supple¬ 
mental petition must necessarily be 
ex parte. 

U.S.—Thompson v. Gallien, C.C.A. 
La., 127 F.2d 664, certiorari denied 
63 S.Ct 64, 317 U.S. 662, 87 L.Bd. 
632. 
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Rule 15 (d) provides for supplemental pleadings 
while the matter is still pending in the district 
court,55 and if the litigation has been terminated, as 
by dismissal of plaintifFs action, a motion to file a 
supplemental pleading may be denied.56 A motion 
to file a supplemental pleading may be denied if 
the effect of the pleading would be to reopen the 
case after it has been fully tried and a decree or- 
dered.57 However, supplementary pleadings have 
been allowed long after judgment has been entered 
in the suites 

Rule 25 (d) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that when a govern¬ 
mental officer who is a party to an action ceases to 
hold office during the pendency of the action, his 
successor may be substituted when it is shown 
that it is necessary to continue the action. The re¬ 
quirement of filing a supplemental pleading pursuant 
to this Rule does not refer to the successor of the 
officer, but to the opposite party.59 

When a pleading which, in fact, is a supplemental 
pleading, is called or referred to by another name, 
the error is merely one of procedure, and it will 
not be permitted to interfere with the determination 
of substantive rights, and the pleading will be con¬ 
strued to do substantial justice, and the same 


principles are applied when a pleading is erroneous¬ 
ly denominated a supplemental pleading.^i 

Prior to the adoption of the Federal Rules of 
Civil Procedure, and under the then existing Con¬ 
formity Act, 28 U.S.C.A. § 724, supplemental plead¬ 
ings in actions at law in the federal courts were 
governed by state practice,6^ while supplemental 
pleadings in equity proceedings were governed by 
Rule 34 of the former Equity Rules.®^ 

Rule 15 (d) is an adaption of Rule 34 of the 
former Equity Rules,and while it has been stated 
that Rule 15 (d) is substantially the same as its 
predecessor,®^ actually, former Equity Rule 34 was 
broader than its present counterpart,®® and Rule 
IS (d) does not have as extensive an application.®^ 
Thus, it is clear that Rule 15 (d) was not intended 
to give a broader effect to a supplemental bill or 
complaint than was given it under the former Equity 
Rules.®® 

Amendment distinguished. While a supplemental 
pleading is frequently regarded much the same as 
an amendment to a pleading,®® and although supple¬ 
mental pleadings and amended pleadings are some¬ 
times confused,7® there is a distinction between a 
supplemental pleading and an amendment,which 


55. U.S.—Brill v. General Industrial 
Enterprises, Inc., C.A.Pa., 234 P. 
2d 465. 

se. U.S.—Brill V. General Industrial 
Enterprises, Inc., supra. 

57. Decree not filed 

U.S.—^Ebel V. Drum, D.C.Mass., 66 
P.Supp. 186. 

58. U.S.—Arp v. U. S., C.A.Wyo., 
244 P.2d 671, certiorari denied 78 
S.Ct. 34, 365 U.S. 826, 2 L.Ed.2d 
40, 

59. FleadinsT to set fortli fifrotinds 
for continuing* action 

“If, therefore, the opposite party 
desires to obtain an adjudication of 
the issues involved in the pending 
suit against the successor-officer, 
such opposite party must file a sup¬ 
plemental pleading setting forth his 
grounds for continuing the action by 
or against the successor. Inasmuch 
as the successor may or may not de¬ 
sire to continue with the pending liti¬ 
gation.*’ 

U.S.—Bowles V. Weiner, D.C.Mlch., 6 
F.R.D. 640. 

60. U.S.—U. S. V. Russell, C.A.R.I., 
241 P.2d 879. 

61. D.C.--De Vito v. Hoffman, 199 P. 
2d 468, 91 U.S.App.D.C. 263. 

62. U.S.—U, S. ex rel. Johnson v. 
Morley Const. Co., C.C.A.N.T., 98 
P.2d 781, certiorari denied Mary- j 
land Casualty Co. v. U. S. for Use | 


and Benefit of Harrington, 69 S.Ct. 
244, 305 U.S. 651, 83 L.Ed. 421. 

63. U.S.—^International Ry. Co. v. 
Prendergast, D.C.N.Y., 29 P.2d 296. 

D.C.—^Milo Manor, Inc., v. Woodard, 
92 P.2d 220, 67 App.D.C. 296. 
Ponuer Equity Buie 34 followed pre¬ 
ceding Equity Buie 57 
U.S.—^Randolph v. Missouri-ECansas- 
Texas R. Co., D.C.Mo., 78 P.Supp. 
727—^Berssenbrugge v. Luce Mfg. 
Co., D.C.MO., 30 P.Supp. 101. 

Buie 34 as superseding old Buie 57 
“This rule [34] supersedes old rule 
57; rule 67, allowing the filing of 
supplemental bills, where some fact 
had occurred subsequent to the 
bringing of suit, which caused a de¬ 
fect in the suit, whereas rule 34 of 
the new Equity Rules extends this 
right to facts of which he was igno¬ 
rant at the time of suit. The supple¬ 
mental bill is apparently based on 
this provision of the rule. Prior to 
the passing of rule 34, the office of a 
supplemental bill was to supply some 
irregularity or defect discovered in 
the frame of the original bill, or 
some defect in the suit arising after 
its commencement.’* 

U.S.—^Purdum v. Durrance, D.C.Pla., 
8 P.2d 781, 784. 

64. U.S.—^Federal Tel. & Radio Corp. 
V. Associated Tel. & Tel. Corp., D. 
C.Del., 88 P.Supp. 375—Ebel v. 
Drum, D.C.Mass., 66 P.Supp. 186. i 
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65. U.S.—Randolph v. Missourl- 

Kansas-Texas R. Co., D.C.Mo., 78 
P.Supp. 727—Berssenbrugge v. 

Luce Mfg. Co., D.C.Mo., 30 P.Supp. 

101 . 

General Bronze Corp, v. Cupples 
Products Corp., D.C.Mo., 9 P.R.D. 
269. 

66. U.S.—S. C. Johnson & Son v. 
Johnson, D.C.N.T., 8 P.R.D. 217, 
affirmed, C.A., 176 P.2d 176, certio¬ 
rari denied 70 S.Ct. 103, 338 U.S. 
860, 94 L.Ed. 627. 

67. U.S.—^Federal Tel. & Radio Corp. 
V. Associated Tel. & TeL Co., D.C. 
Del., 88 P.Supp. 375. 

68. U.S.—^Berssenbrugge v. Luce 
Mfg. Co., D.C.MO., 30 P.Supp. 101. 

69. U.S,—Klee v. Pittsburgh & W. 
V. Ry. Co., D.C.Pa., 22 P.R.D. 252 
—Garrison v. Baltimore & O. R 
Co., D.C.Pa., 20 P.R.D. 190. 

70. U.S.—Consolidated Naval Stores 
Co. v. Brannan Turpentine Co., D.C. 
S.C.. 46 P.Supp. 273. 

71. U.S.—U. S. V. L. D. Caulk Co., 
D.CDel., 114 PSupp. 939—Ran¬ 
dolph V. Missouri-Elansas-Texas R 
Co., D.C.Mo., 78 P.Supp. 727—^Bers- 
senbrugge v. Luce Mfg. Co., D.C. 
Mo., 30 P.Supp. 101. 

Klee V. Pittsburgh & W. V. Ry. 
Co., D.C.Pa., 22 P.R.D. 252—Garri¬ 
son V. Baltimore & O. R, Co., D.C. 
Pa., 20 P.R.D. 190—^Magee v. Mc- 
Nany, D.C.Pa., 10 P.RD, 5—Town 
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is clearly recognized by Rule 15 of the Federal Rules 
of Civil Procedureand it has been stated that 
a supplementary complaint is not amendatory in 
effect. 

§ 351. Nature and Purpose 

A supplementaf pleading is a continuation of the 
original pleading, and It is a means by which the action 
may be kept up to date by alieging acts occurring since 
the original pleading was filed. 

Fundamentally, a supplemental pleading as au¬ 
thorized by Rule 15 (d) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., is merely a continuation of 
the original pleading.74 A supplemental pleading 
stands with the original pleading, ^5 and is an addi¬ 
tion to the original pleading*^® which justifies other 
or further relief,*^or would enlarge, increase, or 
preclude the relief originally sought.'^S a supple¬ 
mental pleading adds some fact or facts happening 
after the filing of the original pleading.79 

The purpose of supplemental pleadings is to enable 
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the parties to bring the controversy up to date®® by 
covering matters which subsequently occur,^! that 
is, matters occurring after the beginning of the ac¬ 
tion or after a responsive pleading has been filed 
and it has been stated that Rule 15 (d) contains a 
definite limitation to the effect that the transactions, 
occurrences, or events which are sought to be set up 
in a supplemental pleading must have happened 
since the date of the pleading sought to be supple¬ 
mented.* 3 Thus, it follows that where a proposed 
supplemental pleading shows on its face that the 
matters sought to be presented actually occurred 
prior to the date of the pleading which is to be 
supplemented, the supplemental pleading should not 
be allowed,*^ and facts which occurred prior to the 
date of the original pleading but which were only 
discovered subsequent thereto must now be pleaded 
under other sections of Rule 15 relating to amend¬ 
ments to pleadings, as discussed supra § 322. 

The new matter presented by a supplemental 


of Texahoma ex rel. Versluls v. 
Neild, D.C Okl., 9 F.R.D. 739. 
Amended pleading as superseding 
original pleading see supra § 346. 
Supplemental pleading as continua¬ 
tion of original pleading see infra 
§ 351. 

In. state courts, the amended orig¬ 
inal petition supersedes and replaces 
the original pleading, while in the 
federal court it is permissible to file 
a pleading supplementary to one al¬ 
ready on file and to be considered as 
a part of it without the necessity of 
completely rewriting the whole in¬ 
strument. 

Tex.—Houston Oil Co. of Texas v. 
Village Mills Co., Com.App., 241 
S.W. 122. 

72. U.S.—Consolidated Naval Stores 
Co. V. Brannan Turpentine Co., D. 
C.S C., 46 F.Supp. 273. 

73. IT.S.—Sink V. Mutual Life Ins. 
Co. of New York, D.C.Ind., 66 F. 
Supp. 306. 

74. U.S.—U. S. V. Russell, C.A.R.I., 
241 F.2d 879—^Adams County v. 
Northern Pac. Ry. Co., C.C.A. 
Wash., 115 F.2d 768. 

Popovitch V. Kasperlik, D.C.Pa., 
76 F.Supp. 233—Bowles v. Sendero- 
witz, D.C.Pa., 65 F.Supp. 548—^Bers- 
senbrugge v. Luce Mfg. Co., D.C. 
Mo., 30 F.Supp. 101. 

76. U.S.—U. S. v. Bussell, CA^R.I., 
241 F.2d 879. 

U. S. V. L. D. Caulk Co., D.C. 
Del., 114 F.Supp. 939. 

76. U.S.—U. S. V. Russell, C.A.R.I., 
241 F.2d 879—^Adams County v. 
Northern Pac. Ry. Co., C.C.A. 
Wash., 116 P.2d 768. 

Popovitch V. Kasperlik, D.C.Pa., 
76 F.Supp. 233—^Bowles v. Sender- 


owitz, D.C.Pa., 65 F.Supp. 548— 
Berssenbrugge v. Luce Mfg. Co., 
D.C.MO., 30 F.Supp. 101. 

Klee V. Pittsburgh & W. V. Ry. 
Co., D.C.Pa., 22 FRD. 252—Gar¬ 
rison V. Baltimore & O. B. Co., D. 
C.Pa., 20 F.R.D. 190. 

77- U.S.—Bowles v. Senderowitz, D. 
C.Pa., 66 F.Supp. 648. 

78. U.S.—T. S. C. Motor Freight 
Lines v. Leonard Truck Lines, D. 

C. La., 4 F.R.D. 366. 

SnlargemexLt of cause of action 

In action on policy of insurance 
to recover disability benefits it was 
proper to supplement pleading so as 
to enlarge cause of action to include 
recovery of benefits which had ac¬ 
crued since commencement of action. 
U.S.—Schaad v. New York Life Ins. 
Co., D.C.Tenn., 79 F.Supp. 463. 

79. U.S.—U. S. V. L. D. Caulk Co., 

D. C.Del., 114 F.SUPP. 939. 

80. U.S.—^Brill v. General Indus¬ 
trial Enterprises, Inc., C.A.Pa., 234 
F.2d 465. 

Ebel V. Drum, D.C.Mass., 55 F. 
Supp. 186. 

81. U.S.—Woods V. Pielet, C.A.I11., 
187 F.2d 453. 

United Public Workers of Amer¬ 
ica V. Local No. 312, United Pub¬ 
lic Workers of America, D.C.Mich., 
94 F.Supp. 638—^Randolph v. Mis- 
souri-Kansas-Texas R. Co., D.C. 
Mo., 78 F.Supp. 727—^Bbel v. Drum, 
D.C.Mass., 66 F.Supp. 186—Bers¬ 
senbrugge V. Luce Mfg. Co., D.C. 
Mo., 30 F.Supp. 101. 

Brown v. Consolidated Fisheries 
Co., D.C.Del., 17 P.R.D. 86—Magee 
V. McNany, D.C.Pa., 10 F.R.D. 6— 
Town of Texhoma ex rel. Versluls 
V. Neild, D.C.Okl., 9 F.R.D. 739. 
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82. U.S.—^Klee v. Pittsburgh & W. 
V. Ry. Co., D.C Pa., 22 F.R.D. 252 
—Garrison v. Baltimore & O. R. 
Co., D.C.Pa.. 20 F.R.D. 190. 

83. U.S.—U. S. V. Forestal Land, 
Timber & Rys, D C.N.Y., 89 F. 
Supp. 316—Federal Tel. & Radio 
Corp. V. Associated Tel. & Tel. Co., 
DC Del., 88 F.Supp. 375. 

Town of Texhoma ex rel. Ver- 
sluis V Neild, D.C Okl., 9 F.R.D. 
739—S. C. Johnson & Son v. John¬ 
son, D.C.N.Y., 8 F.R.D. 217, affirm¬ 
ed, C.A., 175 F.2d 176, certiorari de¬ 
nied 70 S.Ct. 103. 338 U.S. 860, 94 
L.Ed. 527—Ratner v. Paramount 
Pictures, D.C.N.Y., 6 P.R.D. 618. 
New matter can and should be set 
up by supplemental pleadings. 

U.S.—Consolidated Naval Stores Co. 
V. Brannan Turpentine Co., D.C.S. 

C. , 46 F.Supp. 273. 

84. U.S.—^Town of Texhoma ex rel. 
Versluis v. Neild, D.C.Okl., 9 F.R. 

D. 739. 

XThder former Xlqiiity Bnle 34, 
court could permit a supplemental 
pleading which alleged either ma¬ 
terial facts occurring after filing of 
original pleading, or material facts 
which occurred prior to filing of orig¬ 
inal pleading but of which petitioner 
was ignorant at time he filed origi¬ 
nal pleading. 

U.S—Doak V. Hamilton, C.C.A.N.C., 
16 F.2d 774. 

Federal Tel. & Radio Corp. v. 
Associated Tel. & Tel. Co., D.C. 
Del., 88 F.Supp. 375. 

S. C. Johnson & Son v. Johnson, 
D.C.N.Y., 8 F.R.D. 217, affirmed, C. 
A., 176 F.2d 176, certiorari denied 
70 S.Ct. 108, 338 U.S. 860, 94 L.Ed. 
627. 
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pleading should relate to the original cause of ac¬ 
tion,85 that is, it should solely concern matters which 
relate to the claim or defense presented in the orig¬ 
inal pleading,86 and it should not relate to matters 
of a different nature than set forth in the original 

pleading.87 

It has been said that a supplemental pleading un¬ 
der Rule 15 (d) might well include the addition of 
parties plaintiff,®* and that the Rule contemplates 
the adding of parties plaintiff, and not the dropping 
of them.89 

§ 352. Discretion of Court 

An application to file a supplemental pleading Is 
addressed to the discretion of the court, and the court 
must consider all circumstances presented In each In¬ 
dividual case. 

It has been said that the federal courts treat the 
filing of a supplemental complaint as a matter de¬ 
pending not so much on strict law as on the sound 
discretion of the court,and under Rule 15 (d) of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
the relief to be granted relative to supplementary 


pleadings is a matter of discretion for the court.®^ 
Thus, under the Rule, an application to file a supple¬ 
mental pleading,®^ whether the pleading is a com¬ 
plaint®® or answer,®^ is addressed to the soimd dis¬ 
cretion of the court. 

Because judicial discretion is involved, no single 
factor is conclusive in every case on the question as 
to whether a supplemental pleading should be al- 
lowed,®5 since an exercise of discretion funda¬ 
mentally depends on a consideration of all circum¬ 
stances presented in each individual case.®® How¬ 
ever, the factors which are most generally con¬ 
sidered as significant are timeliness, excuse for de¬ 
lay, and prejudice to the opposite party,®^ and an 
application for leave to file a supplemental plead¬ 
ing which is not timely made may properly be 
denied in the exercise of discretion by the court.®® 
An application to file a supplemental complaint may 
be denied by the court in the exercise of discretion 
where, in the opinion of the court, the proposed 
complaint attempts to set up a new cause of action,®® 
or where it appears that a substantial portion of the 
supplemental complaint is barred by a statute of 


85. XJ.S.—United Public Workers of 
America v. Local No. 312, United 
Public Workers of America, D.C. 
Mich., 94 F.Supp. 538—^Randolph v. 
Missouri-Kansas-Texas R. Co., D.C. 
Mo., 78 F.Supp. 727—Ebel v. Drum, 
D.C.Mass., 56 F.Supp. 186—^Bers- 
senbrugrge v. Luce Mf^T. Co., D.C. 
Mo., 30 F.Supp. 101. 

Magee v. McNany, D.C,Pa., 10 F, 
R.D. 6—Town of Texhoma ex rel. 
Versluis v. Neild, D.C.Okl., 9 F.R.D. 
739. 

86. U.S.—Brown v. Consolidated 

Fisheries Co., D.C.Del., 17 F.R.D. 

86 . 

87. U.S.—^Magee v. McNany, D.C.Pa., 
10 P.R.D. 5. 

88. U.S.—^United Public Workers of 
America v. Local No. 312, United 
Public Workers of America, D.C. 
Mich., 94 F.Supp. 538. 

89. U.S—United Public Workers of 
America v. Local No. 312, United 
Public Workers of America, su¬ 
pra. 

90. U.S.—Adams County v. Northern 
Pac. Ry. Co., C.C.AWash., 115 F. 
2d 768. 

91. U.S.—Garrison v. Baltimore & O. 
R. Co., D.C.Pa., 20 F.R.D. 190. 
XTnder former XSanlty Buie 34, a 

petition to supplement pleadings was 
addressed to sound discretion of 
court. 

U.S.—General Inv. Co. v. Lake Shore 
& M. S. Ry. Co, Ohio, 43 S.Ct. 106, 
260 U.S. 261, 67 L.Ed. 244. 

Hartford-Empire Co. v. Obear- 
Nester Glass Co., C.C.AMo., 95 F. 


2d 414—Conqueror Trust Co. v. Fi¬ 
delity & Deposit Co. of Maryland, 
C.C.A.MO., 63 F.2d 833. 

Federal Tel. & Radio Corp. v. 
Associated Tel. & Tel. Co., D.C Del., 
88 F.Supp. 375—^Ebel v. Drum, D. 
C.Mass., 65 F.Supp. 186. 

International Ry. Co. v. Prender- 
gast, D,C.N.Y., 29 P.2d 296. 

92. U.S.—Schuckman v. Rubenstein, 

C. CA.Ohio, 164 P.2d 952, certio¬ 
rari denied 68 S.Ct. 906, 333 U.S. 
875, 92 L.Ed. 1151. 

Cox V. English-American Under¬ 
writers, D.C.Cal., 142 F.Supp. 824, 
set aside on other grounds, C.A., 
245 F.2d 330—U. S. v. L. D. Caulk 
Co., D.C.Del., 114 F.Supp. 939— 
Federal Tel. & Radio Corp. v. As¬ 
sociated Tel. & Tel. Co., D.C.Del., 
88 F.Supp. 376—^U. S. v. Bauman, 

D. C.Or, 56 F.Supp. 109—^Ebel v. 
Drum, D.C.Mass., 65 F.Supp. 186— 
Consolidated Naval Stores Co. v. 
Brannan Turpentine Co., D.C.S.C., 
46 F.Supp. 273. 

Klee V. Pittsburgh & W. V. Ry. 
Co., D.C Pa., 22 F.R.D. 252—^Brown 
V. Consolidated Fisheries Co., D.C. 
Del., 17 F.R.D. 86—S. C. Johnson 
& Son V, Johnson, D.C.N.T., 8 F. 
R.D. 217, affirmed, CA., 176 F.2d 
176, certiorari denied 70 S.Ct. 103, 
338 U.S. 860, 94 L.Ed. 527. 

93. U.S.—Missouri-EAnsas-Texas R. 
Co. V. Randolph, CA.Mo., 182 F.2d 
996. 

United Exhibitors v. Twentieth 
Century Fox Film Corp., D.C.Pa., 
18 F.R.D. 469. 


Supplementary petition In condemna¬ 
tion 

Granting of leave to file supple¬ 
mental petition in condemnation pro¬ 
ceeding was discretionary and would 
not be disturbed on appeal unless 
grossly abused. 

U.S.—Arp V. U. S, CA.Wyo., 244 F. 
2d 671, certiorari denied 78 S.Ct. 
34, 355 US. 826, 2 L.Ed.2d 40. 

94. U.S.—First Nat. Bank in West 
Union, W. Va, v. American Sur. 
Co. of N. T., C.C.A.W.Va., 148 F. 
2d 654. 

Magee v. McNany, D.C.Pa., 10 F. 
R.D. 6. 

95. U.S.—^Klee v. Pittsburgh & W. 
V. Ry. Co., D.C.Pa., 22 F.R.D. 252. 

96. U.S.—U. S. V. L. D. Caulk Co., 
D.C.Del., 114 F.Supp. 939—Federal 
Tel. & Radio Corp. v. Associated 
Tel. & Tel. Co., D.C.Del., 88 F.Supp. 
375. 

Garrison v. Baltimore & O. R. 
Co.. D.C.Pa., 20 F.R.D. 190. 

97. U.S.—Garrison v. Baltimore & O. 
R. Co.. D.C.Pa., 20 F.R.D. 190. 

98. U.S.—S. C. Johnson & Son v. 
Johnson, D.C.N.T., 8 F.R.D. 217, 
affirmed, C.A., 176 F.2d 176, certio¬ 
rari denied 70 S.Ct. 103, 338 U.S. 
860, 94 L.Ed. 527. 

99. U.S.—Schuckman v. Rubenstein, 
C.C.A.Ohio, 164 F.2d 952, certiorari 
denied 68 S.Ct. 906, 333 U.S. 875, 92 
L.Ed. 1161. 

United Exhibitors v. Twentieth 
Century Fox Film Corp., D.C.Pat 
18 F.R.D. 469. 
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limitations.! In the exercise of its discretion the 
court may deny an application to file a supplemen¬ 
tary pleading which would, if filed, cause inter- 
fninable delay in bringing the action to a conclu- 
sion.2 

§ 353. Pleadings Which May Be Filed Sup- 
plementally 

A federal court is authorized to permit the fiiing of 
either a suppiemental complaint or a supplemental an¬ 
swer. 

In view of the language of Rule 15 (d) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., pro¬ 
viding that “upon the motion of a party the court 
may” permit a supplemental “pleading** to be served, 
it is apparent that the federal courts are authorized 
to permit the filing of either a supplemental com¬ 
plaint or a supplemental answer.^ Since a reply 
under the Federal Rules of Civil Procedure is not 
authorized, except as it may be specifically permitted 
in a case where the court deems it necessary to 
clarify the issues involved, as stated supra § 320, 
it follows that where a reply has been filed without 
being specifically authorized by the court, and subse¬ 
quently a supplemental reply is also submitted with¬ 
out specific authorization, the so-called supplemental 
reply will neither be permitted nor considered,^ par¬ 
ticularly where the matters alleged are largely ir¬ 


relevant and objectionable.® 

Although most of the cases that arose under for¬ 
mer Equity Rule 34 involved a supplemental bill 
or complaint, that Rule did not restrict supplemental 
pleadings to plaintiffs, since it provided that “either 
party** could, on approval by the court, file a supple¬ 
mental pleading.® 

Counterclaim, Under the provisions of Rule 13 
(e) of the Federal Rules of Civil Procedure, 28 
U.S.C.A., if a claim matures or is acquired by the 
pleader after he has served his pleading, the claim 
may, with the permission of the court, be asserted 
as a counterclaim by a supplemental pleading.7 

§ 354. - Complaint 

A supplemental complaint Is the proper pleading by 
which a plaintiff may allege acts, transactions, or events 
which have occurred after the filing of the original com¬ 
plaint, and which make It necessary that there be other 
and further relief than that sought in the original com¬ 
plaint. 

When a plaintiff in a suit pending in a federal 
district court desires to allege acts or events which 
have occurred after the filing of the original com¬ 
plaint, the appropriate pleading is a supplemental 
complaint pursuant to Rule IS (d) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A.® The pur¬ 
pose of a supplemental complaint is to enable plain- 


1. U.S.—United Exhibitors v. Twen¬ 
tieth Century Fox Film Corp., su¬ 
pra- 

2. U.S.—^United Exhibitors v. Twen¬ 
tieth Century Fox Film Corp., su¬ 
pra. 

3. U.S.—^Ebel V. Drum, D.C.Mass,, 65 
F.Supp. 186. 

4. U.S.—Carpenter v. Rohm & Haas 
Co., D,C.DeI., 75 F.Supp. 732, af¬ 
firmed, C.A., 170 P.2d 146, certio¬ 
rari denied 69 S Ct. 490, 336 U.S. 
904, 93 L.Ed. 1069, rehearing: de¬ 
nied 69 S.Ct. 664, 336 US. 929, 93 
Li.Ed. 1090, rehearing: denied 69 S. 
Ct. 1162. 337 U.S. 921, 93 L.Ed. 1730, 
certiorari denied 71 S.Ct. 30, 340 
U.S. 841, 96 L.Ed. 617. 

5- U.S.—Carpenter v. Rohm & Haas 
Co., supra. 

6. U.S.—^Ebel V. Drum, D.C.Mass., 
66 F.Supp. 186. 

7. D.C.—^Michlg:an Tool Co. v. Drum¬ 
mond, D.C., 33 F.Supp. 640. 

8- U.S.—^TeevaJ Co. v. City of New 
Tork, D.C.N.Y., 88 F.Supp. 662— 
Hearst v. American Newspapers, 
D.C.Del., 61 F.Supp. 171. 

Supplemental complaint by defend¬ 
ant 

Where suit was broug:ht ag:alnst an 

insurer which conceded its liability 

for disability benefits under insur¬ 


ance policy but contended, if it made 
payments to Insured, it might be ob¬ 
ligated to pay amount again if tax 
claim of United States was sustain¬ 
ed, and where oral complaint stated 
on supplemental summons, which 
was served on United States, was 
vague and uncertain, insurer was 
•permitted to serve and file formal 
supplemental complaint from which 
court could determine whether this 
action was contemplated under stat¬ 
ute authorizing suit against United 
States. 

U.S.—^Pried v. New York Life Ins. 

Co., D.C.N.Y., 124 F.Supp. 346. 

Former practice 

(1) Supplemental bill was long 
known in federal eauity practice, and 
provision for such bills was made by 
former Equity Rules 34 and 67. 

U.S.—^Adams County v. Northern 

Pac. Ry. Co., C.C.A.Wash., 116 P.2d 

768. 

S. C. Johnson & Son v. Johnson, 

D.C.N.Y., 8 F.R.D. 217, affirmed, C. 

A., 176 P.2d 176, certiorari denied 

70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 

627. 

(2) Under former Equity Rule 34, 
a supplemental bill was proper even 
though it would in effect change na¬ 
ture of suit. 

U.S.—General Inv. Co. v. Lake Shore 
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& M. S. Ry. Co., Ohio, 260 F. 160, 
162 C.C.A. 296. 

(3) Where original complaint 
sought adjudication of right to pos¬ 
session of securities under deed of 
trust and of plaintiff's priority, plain¬ 
tiff on subsequent default could file 
supplemental bill for foreclosure. 
U.S.—Insurance Finance Corporation 

V. Phoenix Securities Corporation, 
D.aidaho, 32 P.2d 711. 

(4) Suit by receiver of insolvent 
corporation to recover value of stock 
fraudulently issued, ancillary to suit 
against corporation, could not be 
brought by supplemental bill, and 
court had no jurisdiction of direc¬ 
tors served in another division of 
district. 

U.S.—^Barfield v. Zenith Tire & Rub¬ 
ber Co., D.aOhlo. 9 F.2d 204. 

(5) Supplemental bill was improp¬ 
er if original bill was improper. 

U.S.—Georgia Continental Telephone 

Co. v. Georgia Public Service Com¬ 
mission, D.C.Ga., 8 F.Supp. 434. 

(6) With respect to jurisdiction, 
court would consider original and 
supplemental bills of complaint and 
attached exhibits and was not re¬ 
quired to act only on allegations of 
last application supported by oath 
of one of plaintiff’s attorneys. 
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tiff to plead facts which have occurred since the 
commencement of the action,^ and which should be 
litigated with the other matters contained in the 
original complaint and it has been stated that in 
no system of pleading can after occurring events be 
litigated except by filing a supplemental pleading 
with the consent of the court^i 

A supplemental petition must be based on things 
that have occurred since the filing of the original 
complaint,12 and the office of such a complaint is to 
bring into the record new facts which will enlarge 
or change the kind of relief to which a plaintiff is 
entitled.i3 Although it is sometimes stated that a 
supplemental complaint is designed to obtain relief 
along the same lines as sought by the original com¬ 
plaint,!^ and that a federal court ordinarily will 
permit a supplemental bill or complaint only where 
it is designed to seek relief not of a different kind, 
or on a different principle, but along the same lines 
as the original bill,!5 long been understood 

that a supplemental bill, even prior to Rule 15 (d), 
may set forth facts entitling the plaintiff to oilier 
and more extensive relief than that sought in the 
original bill or complaint,! ^ and it is recognized un¬ 
der Rule 15 (d) that a supplemental bill setting up 
facts subsequently occurring which justifies other 
and further relief than that sought in the original 


bill or complaint is proper.!^ 

Normally a supplemental complaint should be al¬ 
lowed where it serves to expedite justice by enabling 
the court to dispose of a whole controversy in one 
action rather than in two,!8 and a supplemental 
complaint should be allowed in aid of economy and 
the speedy disposition of the controversy if defend¬ 
ant is not prejudiced, as where defendant’s rights 
are as well preserved by trial on the supplemental 
complaint as by trial in a new action.!^ However, 
where a supplemental complaint would raise issues 
which would tend to complicate the suit, and where 
any advantage that might be derived by disposing 
of the whole controversy in a single trial would 
be outweighed by the difficulties and complications 
that would be created, the motion for leave to file a 
supplemental complaint should be denied. 20 

It is generally recognized that a supplemental bill 
or complaint can be allowed only if a good cause of 
action is stated in the original bill or complaint,2! 
that is, only where the original complaint states a 
claim on which relief can be granted .22 If plaintiff 
had no cause of action at the time the original bill 
was filed, he cannot subsequently, by a supplemental 
bill, introduce a cause of action accruing after the 
original bill was filed,23 and a supplemental com¬ 
plaint based on facts which occurred after the filing 


U.S.—Porter v. Cooke, D.C.La., 7 F. 
Supp. 724. 

9. U.S.—Hlllgrove v. Wright Aero¬ 
nautical Corp., C.C.A.Ohlo, 146 F,2d 
621. 

Federal Tel. & Radio Corp. v. As¬ 
sociated Tel. & Tel. Co., D.C.Del., 
88 F.Supp. 375—^Ebel v. Drum, D. 

C. Mass., 55 F.Supp. 186—Conmar 
Products Corporation v. Lamar 
Slide Fastener Corporation, D.C.N. 

T., 50 F.Supp. 1019. 

TTndar former Eaixlty BtUo 34 

The function of a supplemental 
bill permitted to be filed under for¬ 
mer Equity Rule 34 was to intro¬ 
duce matters occurring after filing 
of original bill, or not then known 
to plaintiff. 

U.S.—^Hartford-Bmplre Co. v. Obear- 
Nester Glass Co., C.CA..M 0 ., 96 F. 
2d 414. 

10. U.S.—^Federal Tel. & Radio Corp. 
V. Associated Tel. & Tel. Co., D.C. 
Del., 88 F.Supp. 876—Conmar Prod¬ 
ucts Corporation v. Lamar Slide 
Fastener Corporation, D.C.N.T., 60 
F.Supp. 1019. 

11. U.S.—U. S. v. Southern Pac. Co., 

D. C.Or., 76 F.Supp. 336. 

12. U.S.—-U. S. V. Forestal Land, 
Timber & Rys., D.C.N.T., 89 F. 
Supp. 316—Randolph v. Missouri- 


Kansas-Texas R. Co., D.C.M 0 ., 78 
F.Supp. 727. 

13. U.S.—Southern Pac. Co. v. Con¬ 
way, C.C.A.Arlz., 115 P.2d 746. 

Popovitch V. Kasperlik, D.C Pa., 
76 F.Supp. 233—Conmar Products 
Corporation v. Lamar Slide Fasten¬ 
er Corporation, D.C.N.Y., 60 F. 

Supp. 1019. 

Blaiser-Frazer Corp. v. Otis & 
Co., D.C.N.T., 8 F.R.D. 364. 

14. U.S.—U. S. V. Russell, C.A.R.I., 
241 F.2d 879. 

15. U.S.—Southern Pac. Co. v. Con¬ 
way, aCJ^Ariz., 116 F.2d 746. 

Berssenbrugge v. Luce Mfg. Co., 
D.C.MO., 30 F.Supp. 101. 
le. U.S.—^Federal Tel. & Radio Corp. 

V. Associated Tel. & Tel. Co., D.C. 
Del., 88 F.Supp. 376. 

17. U.S.—City of Texarkana v. Ar¬ 
kansas Louisiana Gas Co., Tex., 69 

S. Ct. 448, 306 U.S. 188, 83 L.Bd. 
598. 

Ebel V. Drum, D.C.Mass., 65 F. 
Supp. 186. 

Town of Texhoma ex rel. Vers- 
luis V. Neild, D.C.Okl., 9 F.R.D. 
739. 

18. U.S.—Mitchell v. RKO Rhode 
Island Corp., D.C.Mass., 148 F.Supp. 
245. 

19. U.S.—^Henss v. Schneider, D.C.N. 

T. , 132 F.Supp, 64. i 
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Kaiser-Frazer Corp. v. Otis & 
Co., D.C.N.Y.. 8 F.R.D. 864. 

20. U.S.—Mitchell v. RKO Rhode 
Island Corp., D.C.Mass., 148 F. 
Supp. 245. 

21. U.S.—City of Texarkana v. Ar¬ 
kansas Louisiana Gas Co., Tex., 59 
S.Ct. 448, 306 U.S. 188, 83 L.Ed. 698. 

Ebel V. Drum, D.C.Mass., 65 F. 
Supp. 186. 

Town of Texhoma ex rel. Vers- 
luis V. Neild, D.C.Okl., 9 F.R.D. 
739. 

22. Possibility of future change 
“For the present, at least, this 

court is committed to the proposi¬ 
tion that a supplemental complaint is 
proper only where the original com¬ 
plaint states a claim on which relief 
can be granted. ... In its Re¬ 
port of Proposed Amendments to the 
Rules of Civil Procedure for the 
United States District Courts, Octo¬ 
ber 1966, the Advisory Committee 
recognized that there has developed a 
Judicial gloss on Rule 16 (d) to this 
effect and has recommended a change 
to remove it." 

U.S.—^U, S. Pipe & Foundry Co. v. 
James B. Clow & Sons, Inc., D.C. 
Ala., 146 F.Supp. 380, 382. 

23. U.S.—^Bowles v. Senderowitz, D. 
C.Pa., 66 F.Supp. 648—^Berssen- 
brugge V. Luce Mfg. Co., D.C.Mo., 
30 F.Supp. 101. 



35A C.J.S, 


§ 354 FEDERAL CIVIL PROCEDURE 


of the original complaint cannot be used to cure a 
complaint which failed initially to state a cause of 
action.24 It follows that if no cause of action 
existed at the time the original complaint was filed 
for the reason that a condition precedent to bring¬ 
ing suit had not been satisfied, a supplemental com¬ 
plaint may not be filed to state a cause of action 
based on facts occurring subsequent to the filing 
of the original complaint.25 The allegations of a 
supplemental complaint do not date back to the date 
of the original complaint.^^ 

The courts have stated that a supplemental bill 
or complaint may be allowed where it is designed 
to aid or effectuate a prior decree and it is re¬ 
garded as well established that a federal court may 
entertain a supplemental bill in aid of and to ef¬ 
fectuate its prior decrees, and to secure the benefit 
of a former decree, when further relief to that end 
is made necessary by subsequent events.28 it has, 
however, been held that where a plaintiff brings 
suit to recover an ordinary money judgment, and 
the action has been tried and is awaiting a decision 
by the court, plaintiff may not, by means of a sup¬ 
plemental complaint, obtain an attachment of de¬ 
fendant’s property in order that there be a res 
available in the event that plaintiff prevails in the 
suit.29 

Since a party plaintiff may be added by means of 


a supplemental pleading, as stated supra § 351, a sup¬ 
plemental complaint may be the proper method of 
adding a party who had no legal existence at the 
time the original suit was commenced, but subse¬ 
quently came into being.^O Where a notice required 
by law has been given after the commencement of 
the action, a supplemental complaint setting forth 
the fact that such notice was given may be proper.31 
A supplemental complaint may be the proper means 
of bringing before the court relevant legal pro¬ 
ceedings subsequently occurring in another court, 
or a relevant statute which was enacted after the 
filing of the original complaint,^3 or the fact that 
administrative remedies have been exhausted.34 It 
is not the purpose of a supplemental complaint to set 
forth newly discovered evidence that will justify a 
new trial,35 and a rehearing of matters decided 
on an appeal cannot be had by the device of filing 
a supplemental complaint or by making a motion to 

file one.36 

Time or stage in proceeding. Ordinarily the 
court will grant a motion to file a supplemental 
complaint if the motion is made prior to the time 
a responsive pleading to the original complaint has 
been filed,37 and a supplemental complaint may be 
permissible although it is applied for long after 
the entry of a judgment in the suit.38 On the other 
hand, the court may consider as a reason for denial 


24- U.S.—La Salle Nat. Bank v. 222 
East Chestnut St. Corp., C~A.I11., 
267 F.2d 247. 

Cox V. English-American Under¬ 
writers, D.C.Cal., 142 P.Supp. 824, 
set aside on other grounds, C.A., 
245 F.2d 330. 

25. U.S.—La Salle Nat. Bank v. 222 
East Chestnut St. Corp., Cj^.Ill., 
267 F.2d 247. 

Cox V. English-American Under¬ 
writers, D.C.Cal., 142 PSupp. 824, 
set aside on other grounds, C.A., 
245 P.2d 330. 

26. U.S.~Mitchell v. RKO Rhode 
Island Corp., D.C.Mass., 148 P. 
Supp. 245. 

27. U.S.—Southern Pac. Co. v. Con¬ 
way. C.CA.Ariz., 115 P.2d 746. 

Berssenbrugge v. Luce Mfg. Co., 
D.C.MO., 30 P.Supp. 101. 

28. U.S.—^Hesselberg v. JStna. Life 
Ins. Co., C.C,A.Mo., 102 P.2d 23— 
Toucey v. New York Life Ins. Co., 
C.C.A.MO.. 102 P.2d 16, 122 A.L R. 
1415, certiorari denied 69 S.Ct. 1037, 
307 U.S. 638, 83 L.Ed. 1619. 

29. U.S —^Brown v. Consolidated 

Fisheries Co., D.C.Del., 17 P.R.D. 

86 . 

SO. U.S.—^United Public Workers of 
America v. Local No. 312, United 


Public Workers of America, D.C. 
Mich., 94 P.Supp. 638. 

31. U.S.—Camilla Cotton Oil Co. v. 
Spencer Kellogg & Sons, Inc., C.A. 
Ga., 267 P.2d 162. 

32. U.S.—Consolidated Naval Stores 
Co. V. Brannan Turpentine Co., D. 
C.S.C., 46 P.Supp. 273. 

IffodlflcatloiL of payments req.TLired by 
divorce Judgment 

Where husband and wife entered 
into agreement for reduction of 
amount of monthly payments under 
divorce judgment after wife had in¬ 
stituted action in federal court for 
monthly installment due, and court 
which had granted divorce modified 
Its judgment in accordance with 
agreement, wife properly filed sup¬ 
plemental complaint m federal court 
to show making of agreement and 
modification of judgment. 

U.S.—^Howard v. Jennings, C.C.A.Mo., 
141 P.2d 193. 

33. Fortal-to-Fortal Act 

Where principal complaint in em¬ 
ployees* action to recover overtime 
compensation for portal-to-portal 
activities was filed before Portal-to- 
Portal Act had been enacted, plain¬ 
tiffs would be granted leave to file 
supplemental complaint to cover pe¬ 
riod of employment subsequent to 
effective date of Portal-to-Portal Act. 
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U.S.—Genuth v. National Biscuit Co., 
D.CN.Y., 81 PSupp. 213, appeal 
dismissed, CA., 177 F.2d 962. 

34. U.S.—Jeffers v. Whitley, D.C.N. 

C. , 165 P.Supp. 951. 

35. U.S.—Southern Pac. Co. v. Con¬ 
way, C.CA.Ariz., 116 P.2d 746. 

Popovltch V. Kasperlik, D.C.Pa.^ 
76 P.Supp. 233. 

36. U.S.—^Dlxl-Cola Laboratories v. 
Coca Cola Co., C.C.A.Md., 146 F.2d 
43. 

S. C. Johnson & Sou v. Johnson, 

D. C.N.Y., 8 P.R.D. 217, affirmed, C. 
A., 176 P.2d 176, certiorari denied 
70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
627. 

37. U.S.—^Magic Foam Sales Corp. v. 
Mystic Foam Corp., C.C.A.Ohio, 167 
P.2d 88. 

38. Ten years after entry of con¬ 
sent Judgment 

Where government had condemned 
leasehold estate for defense-housing 
purposes, and more than ten years 
later, and after statute had been 
amended to allow taking of fees in 
such cases, government sought to 
condemn the fee, trial court commit¬ 
ted no abuse of discretion in allow¬ 
ing government to file supplemental 
petition for condemnation in original 
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of permission to file a supplemental pleading that 
the party offering the pleading has been guilty of 
gross laches and complete lack of diligence, where 
no substantial showing is made that the delay was 
the result of excusable oversight.39 

Leave of district or circuit court. Under Rule 15 
(d) of the Federal Rules of Civil Procedure, 28 U. 
S.C.A., requiring that leave must first be obtained 
from the court before a supplementary pleading may 
be filed, when a case has been decided in the district 
court, and has been affirmed in the court of appeals, 
and subsequently a motion is made to file a supple¬ 
mental bill of complaint to secure relief wdth respect 
to matters occurring subsequent to the decision of 
the district court, whether leave of the court of 
appeals must be obtained to file such supplemental 
complaint may depend on the nature of the further 
relief that is sought^® It has been said that if 
there should be any conflict between the decision 
of the court of appeals and the further relief sought 
by the supplemental bill of complaint, doubtless it 
would be necessary to obtain permission of the court 
of appeals to file the supplemental bill of com¬ 
plaint.^^ If the further relief that is sought is in 
accordance with the decision of the court of appeals, 
and does not conflict with that decision, whether 
the supplemental bill will be allowed to be filed is 
a matter resting in the sound discretion of the dis¬ 
trict court, and no necessity exists first to obtain 
leave of the court of appeals to apply to the district 
court for permission to file such bill of complaint.^^ 


§ 355.-New Cause of Action 

There is a difference of opinion as to whether a new 
cause of action may be introduced by a suppiemental 
compiaint. 

The cases are not uniform as to whether a sup¬ 
plemental bill or complaint under Rule 15 (d) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., may 
properly set up a new cause of action. It has been 
said that the language of Rule 15 (d) is clear 
enough to exclude any thought of a new cause of ac¬ 
tion,^ 3 and that a supplemental complaint should 
pertain to the same cause, and be based on the same 
subject matter as the original bill;'^^ and it has 
been held, accordingly, that the new matter pleaded 
in a permissible supplemental bill or complaint 
should not constitute a separate, distinct, and new 
cause of action,^5 and that a supplemental complaint 
cannot be used for the purpose of trying new matter 
or a new cause of action.^® A supplemental com¬ 
plaint which states a new cause of action may be 
allowed if defendant has waived objection to it.^^ 

On the other hand, under what is sometimes re¬ 
ferred to as the most liberal view of supplemental 
pleading under the Federal Rules of Civil Proce¬ 
dure,^ 8 a supplemental complaint may be permitted 
although it introduces a new cause of action,^9 and 
even though it changes the capacity in which plain¬ 
tiff was suing.50 It has been indicated that the cases 
cited in support of the latter and more liberal view 
are distinguishable on the ground that the acts, oc¬ 
currences, and transactions alleged in the supple¬ 
mental complaint stemmed from the same facts 
which constituted the basis of the original complaint, 


proceediniT rather than filing inde¬ 
pendent action. 

U.S.—Arp V. U. S., CA.Wyo., 244 F. 
2d 571, certiorari denied 78 S.Ct. 
34, 356 U.S. 826, 2 Li.Ed.2d 40. 

39. U.S.—^United Exhibitors v.Twen- 
tleth Century Pox Film Corp., D.C. 
Pa., 18 P.R.D. 469. 

40. U.S.—Dixi-Cola Laboratories v. 
Coca Cola Co., C.C.A.Md., 146 P.2d 
43. 

41. U.S.—^Dixi-Cola Laboratories v. 
Coca Cola Co., supra. 

S. C. Johnson «fe Son v. Johnson, 
D.C.N.Y., 8 P.R.D. 217, affirmed. C. 
A., 176 P.2d 176, certiorari denied 
70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
527. 

42 . U.S.—^Dixi-Cola Laboratories v. 
Coca Cola Co., C.CA.Md., 146 F.2d 

43. 

43. U.S.—^Randolph v. Missouri- 

Kansas-Texas R. Co., D.C.Mo., 78 
P.Supp. 727—Berssenbrugge v. 

Luce Mfg. Co., D.C.Mo., 30 F.Supp. 

101 . 


General Bronze Corp. v. Cupples 
Products Corp., D.C.Mo., 9 F.R.D. 
269. 

44. U.S.—U. S. V. Russell, C.A.R.I., 
241 P.2d 879. 

45. U.S.—Randolph v. Mlssouri- 
Kansas-Texas R. Co., D.C.Mo., 78 
F.Supp. 727—^Popovitch v. Kasper- 
lik, D.C.Pa., 76 P.Supp. 233—^Bers- 
senbrugge v. Luce Mfg. Co., D.C. 
Mo., 30 P.Supp. 101. 

General Bronze Corp. v. Cupples 
Products Corp., D.C.Mo., 9 F.R.D. 
269. 

46. U.S.—^Randolph v. Missourl- 
Kansas-Texas R. Co., D.C.Mo., 78 
P.Supp. 727. 

47. U.S.—^Kohler y. McClellan, D.C. 
La., 77 P.Supp. 308, affirmed, C.A., 
174 F.2d 946. 

48. U.S.—^Federal Tel. & Radio Corp. 
V. Associated Tel. & Tel. Co., D.C. 
Del., 88 P.Supp. 375. 

49. U.S.—Cheney Co. v. Cunning¬ 
ham, D.C.Pa., 29 P.Supp. 847. 
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H P G Co. V. Pioneer Pub. Co., 
D.C.Ill., 7 P.R.D. 664. 

Cheney case distinguished 

“The Cheney case was a patent 
case in which defendants filed a 
counterclaim asking for declaratory 
judgment as to the validity of a pat¬ 
ent held by the plaintiff, which pat¬ 
ent was not referred to in the com¬ 
plaint. After filing of the counter¬ 
claim plaintiff filed a supplemental 
complaint charging defendants with 
infringement of the patent which 
was the subject matter of the coun¬ 
terclaim seeking declaratory judg¬ 
ment. The Court permitted the sup¬ 
plemental complaint. We think there 
defendants Introduced the new sub¬ 
ject matter by their counterclaim 
and should not and were not heard 
to complain because it was the sub¬ 
ject matter of the supplemental com¬ 
plaint.” 

U.S.—General Bronze Corp. v. Cup¬ 
ples Products Corp., D.C.Mo., 9 P. 
R.D. 269, 270. 

50. U.S.—H P G Co. V. Pioneer Pub. 
Co., D.C.I11., 7 P.R.D. 654. 
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and that the supplemental complaint was merely 
a continuation of the original complaint, justifying 
other or further relief than that sought in the orig¬ 
inal complaint.51 

§ 356. -Answer 

The Federal Rules of Civil Procedure authorize the 
flling of a supplemental answer to set forth transactions 
and occurrences or events which have taken place since 
the date the original answer was filed. 

Although Rule 15 (d) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., does not in terms refer 
to answers,®^ the language of the Rule clearly em¬ 
powers the courts to permit the filing of supple¬ 
mental answers,53 and supplemental answers are 
generally governed by the same principles which are 
applied to supplemental bills or complaints.5^ Rule 
15 (d) permits a supplemental answer to be served 
setting forth transactions and occurrences or events 
which have happened since the date of the answer 
sought to be supplemented ;55 and a supplemental 
answer may not be permitted to set forth matters 
which did not occur after the filing of the original 
answer.5 6 

It has been held that a supplemental answer 
should only be allowed when the matter embraces 
other or further defenses than the pleader set forth 
in his original answer with respect to the cause of 
action stated in the original complaint.®Thus, if 
the matter contained in a supplemental answer, if 
proved, would give the pleader a more extensive de¬ 
fense with respect to the cause of action set out in 
the complaint, the court in its discretion may allow 
the answer to be filed.®3 On the other hand, where 


a supplemental answer presents a controversy of a 
substantially different nature, involving far different 
factual and legal considerations, it should not be 
allowed.® 3 Plaintiff’s case, as embraced in the com¬ 
plaint, may not be changed by a supplemental an- 
swer,®^^ and if the necessary effect of a supplemental 
answer would be to force plaintiff to amend his com¬ 
plaint against his will, the court may properly deny 
permission to file the answer.®^ The court may 
deny a motion to file a supplementary answer al¬ 
leging a matter which would not be a defense to 
the suit.®2 

A supplementary answer may be the proper 
method to allege that the matters and things com¬ 
plained of in the bill of complaint in the pending 
action are res adjudicata,®® or to allege an estoppel 
by a judgment which was rendered after defendant 
had filed his original answer,®^ or to allege a re¬ 
lease executed after the original answer was filed.®® 

Although a pleading sought to be filed in an action 
is otherwise entitled, it will be considered and treat¬ 
ed as a supplemental answer if such is in fact its true 
nature.®® 

Time or stage in proceeding. The court may prop¬ 
erly refuse to allow a supplementary answer to be 
filed if it appears that the facts alleged in the sup¬ 
plementary answer occurred long before the motion 
to file was made,®7 and the court may decline to 
permit a supplementary answer to be filed after the 
completion of the pre-trial,®® or where the motion 
is not made until the eve of trial so that plaintiff 
cannot pursue discovery procedure.®® A motion to 


51. U.S.—General Bronze Corp. v. 
Guppies Products Corp., D.C.Mo., 

9 F.R.D. 269. 

52- U.S.—U. S. V. L. D. Caulk Co.. 
D.C.Del.. 114 F.Supp. 939—Ebel v. 
Drum, D.C.Mass., 56 F.Supp. 186. 
53. U.S.—^Ebel v. Drum, supra. 

64. U.S,—Ebel v. Drum, supra. 

55. U.S.—^U. S. for Use and Benefit 
of F, Jacobus Transp. Co. v. At¬ 
lantic Basin Shipyard, D.C.N.T., 
124 F.Supp. 364—^Bbel v. Drum, D. 

C. Hass., 65 F.Supp. 186. 

Sogmose Realties v. Twentieth 

Century-Fox Film Corp., D.C.N.T., 
16 F.R.D. 496—^Momand v. Para¬ 
mount Pictures Distributing Co., 

D. C.Mass., 6 P.R.D, 222. 

56. U.S.—^Magee v. McNany, D.C.Pa., 

10 F.R.D. 6, 

57- U.S.—Ebel v. Drum, D.C.Mass., 
65 F.Supp. 186. 

Kraushaar v. Leschin, D.C.Pa., 4 
F.R.D. 144. 

58. U.S.—^Ebel V. Drum, D.C.Mass., 
55 F.Supp. 186. 


59. U.S.—^Ebel v. Drum, supra. 

60. U.S.—U. S. V. L. D. Caulk Co., 
D.C.Del., 114 F.Supp. 939. 

61. U.S.—U. S. V. L. D. Caulk Co., 
supra—-Ebel v. Drum, D.C.Mass., 66 
F.Supp. 186. 

62. U.S.—First Nat. Bank in West 
Union, W. Va., v. American Sur. 
Co. of N. Y., C.C.A.W.Va., 148 P.2d 
664. 

63- U.S.—^Kimmel v. Yankee Lines, 
Inc., D.C.Pa., 125 F.Supp. 702, af¬ 
firmed. C.A., 224 F.2d 644—F. W. 
Fitch Co. V. Camille, Inc., D.C.N.Y., 
32 F.Supp. 838. 

Ratner v. Paramount Pictures, 
D.C.N.Y., 6 P.R.D. 618. 

64. U.S.—^Momand v. Paramount 
Pictures Distributing Co., D.C. 
Mass., 6 F.R.D. 222. 

65. U.S.—Kraushaar v. Leschin, D.C. 
Pa.. 4 P.R.D. 144. 

66. Counterclaim so considered 
U.S.—^Ettelson v. Metropolitan Life 

Ins. Co., C.CAw.N.J., 164 F.2d 660. 
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Motion to amend so considered 
U.S.—U. S. V. L. D. Caulk Co., D.a 
Del., 114 F.Supp. 939. 

67. U.S.—Garrison v. Baltimore & O. 
R. Co., D.C.Pa., 20 F.R.D. 190. 

68. U.S.—Garrison v. Baltimore & 
O. R. Co., supra. 

69. Supplemental answer setting up 
affirmative defense 

Where defendant sought to set up 
affirmative defense of release and 
settlement on the eve of trial, and it 
appeared that the release had been 
executed some sixteen months before, 
it was held that the failure of de¬ 
fendant to present this defense prior 
to the pre-trial led counsel for plain¬ 
tiff Justifiably to conclude that de¬ 
fendant did not intend to rely on 
such defense, and since motion was 
not made until the eve of trial plain¬ 
tiff was prevented from utilizing dis¬ 
covery to ascertain the circumstanc¬ 
es under which the release and set¬ 
tlement were obtained. 

U.S.—Garrison v, Baltimore & O. R. 
Co., supra. 
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file a supplementary answer may be denied where mitted after the court has made findings of fact 
the motion is not made until after the case has been and has filed conclusions of law, where the supple- 
fully tried,70 or where it is not made until long after mental answer seeks to present a defense made 
the entry of a summary judgmental However, a available by a statute enacted after the trial and sub¬ 
motion to file a supplemental answer may be per- mission of the cause.72 

G. ISSUES, PROOF, ANT) VARIANCE 


§ 357. In General 

Ordinarily the Issues In a case In the federal courts 
are made by the pleadings, but an Issue may be raised 
by the evidence adduced, and if so raised and tried with¬ 
out objection it Is to be treated in all respects as though 
it had been raised by the pleadings. 

In federal civil procedure, an issue is a single, 
certain, and material point arising out of the allega¬ 
tions and contentions of the parties ;73 it is matter 
affirmed on one side and denied on the other,74 and 
when a fact is alleged in the complaint and denied 
in the answer, the matter is then put in issue between 
the parties.75 

Ordinarily the issues in a case are made by the 
pleadings,76 and a triable issue arises on the plead¬ 
ings when a fact or conclusion of law maintained 
by the pleadings of one party is controverted by the 
pleadings of the other.77 Usually the issues in a 
case may be ascertained by an inspection of the 
pleadings,73 and it has been said that proof without 


pleading does not raise an issue and is as unavail¬ 
ing as pleading without proof,79 and that for the 
purposes of trial all issues of fact must appear in 
the pleadings.99 Thus, if a party does not by proper 
pleading present a matter in the form of an issue, 
that party may be precluded from having the matter 
considered by the court,and where the litigants 
stipulate the facts to be considered by the court to¬ 
gether with their pleadings, such stipulation cannot 
make the case broader than the pleadings.82 

In modem practice in the federal courts issues 
sometimes arise from the affirmation on one side and 
the denial on the other side of some material point 
of law or fact as developed by the evidence, although 
not presented by the pleadings.®® Accordingly, un¬ 
der Rule 15 (b) if proof is introduced without ob¬ 
jection to establish an issue which has not been 
raised by the pleadings, the court will consider and 
determine that issue,®^ and will treat the pleading as 


70. tJ.S.—^Ebel V. Drum, D.C.Mas3., 
55 F.Supp. 186. 

71. U.S.—U. S. V. Wlssahlckon Tool 

Works, Inc., C.A.N.Y., 200 F.2d 

936. 

72. U.S.—Gustafson v. Fred Wolfer- 
man, Inc., D.C.Mo., 73 F.Supp. 186. 

73. U.S.—^Palne & Williams Co. v. 
Baldwin Rubber Co., C.C.A.Micli., 
113 F.2d 840. 

Industrial Models Corp. v. Kurtz, 
D.C.Mlcli., 93 F.Supp. 336. 

74- U.S.—The Tordenskjold, D.C. 
Wash., 53 F.2d 266. 

75. U.S.—Vila v. Pan Am. Airways, 
D.C.Puerto Rico, 66 F.Supp. 907. 

76. D.C.—Alabama Mills v. Mitchell. 
D.C., 169 F.Supp. 637. 

Gist of any action, to he determined 
from pleadlnsrs 

U.S.—^Aiken v. Peabody, C.C.A.I11., 
168 F.2d 616. 

77. U.S.—^Vassardakis v. Parish, D. 

C. N.T., 36 F.Supp. 1002. 

78. U.S.—^Paine & Williams Co. v. 
Baldwin Rubber Co., C.C.A.Mich., 
113 P.2d 840. 

Industrial Models Corp. v. Kurtz, 

D. C.Mich., 93 F.Supp. 336. 

79. U.S.—^Rich V. Pappas, C.A.Ky., 
229 F.2d 308. 

80. U.S.—^McLain v. Jarecki, D.C.IIL, 

107 F.Supp. 148. I 


81. U.S.—C. Robert Ingram, Inc. v. 
Chrysler Corp., C.A.Okl., 256 P.2d 
684. * 

Suggestion of counsel 
Where it was contended by defend¬ 
ant that specific performance of con¬ 
tract should be denied because there 
was no meeting of minds, but this 
defense was not raised by pleadings, 
and was only suggested by counsel to 
trial court after evidence was closed, 
and no motion or request to amend 
pleadings was made, court was well 
within its discretion in disregarding 
counsel's suggestion, since Rule 15 
of the Federal Rules of Civil Proce¬ 
dure does not Justify such a casual 
shift of positions. 

D.C.—^Moiger v. Johnson, 180 F.2d 
777, 86 U.SA.PP.D.C. 219. 

82. U.S.—Walling v. Paramount- 
Richards Theatres, D.C.La., 61 F. 
Supp. 290. 

83. U.S.—City of Cureo v. Tupper- 
Texas, Inc., C.A.Tex., 226 F.2d 121 
—^Paine & Williams Co. v. Baldwin 
Rubber Co., C.C.A.Mich., 113 P.2d 
840. 

Industrial Models Corp. v. Kurtz, 
D.C.Mich., 93 F.Supp. 336. 

84. U.S.—Val Marine Corp. v. Cost¬ 
as, CJ^.N.T.. 266 F.2d 911—Rich v. 
Pappas, C.A,Ky., 229 F.2d 808— 
J. J. Theatres, Inc. v. Twentieth 
Century-Fox Film Corp., CA-N.Y., 
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212 F.2d 840—^Pasquel v. Owen, C. 
A.Mo., 186 P.2d 263—Fidelity & 
Casualty Co. of New York v. 
Mitchell, C.C.A.Tex., 134 F.2d 537— 
Haskins v. Roseberry, C,C.A.Nev., 
119 F.2d 803, certiorari denied Has¬ 
kins V. Rosberry, 62 S.Ct. 106, 314 
U.S. 655, 86 L.Ed. 625—Lientz v. 
Wheeler, C.C.A.Mo., 113 F.2d 767— 
Low V. Davidson Mfg. Co., C.C.A. 
Ill., 113 P.2d 364. 

Consolidated Elec. Co-op. v. Em¬ 
ployers Mut. Liability Ins. Co., D, 
C.Mo., 106 F.Supp. 322—Gelst v. 
O'Connor, D.C.Alaska, 92 F.Supp. 
451—^Katz Drug Co. v. Katz, D.C. 
Mo., 89 F.Supp. 628, affirmed, C.A., 
188 P.2d 696—^Byers v. Fuller, D.C. 
Ky., 68 F.Supp. 670—^American 
Casualty Co. of Reading, Pa., v. 
Morris, D.C.W.Va., 61 F.Supp. 889, 
aflarmed, C.C.A., Simon v. Ameri¬ 
can Cas. Co. of Reading, Pa., 146 
P.2d 208—Grlsmer v. Merger Mines 
Corporation, D.C.Wash., 43 F.Supp. 
990—Wilder v. Reno, D.C.Pa., 39 F. 
Supp. 404. 

D.C.—^Manchester Gardens, Inc., v. 
Great West Life Assur. Co., 205 
F.2d 872, 92 U.S.App.D.C. 320. 

Issue not included in pre-trial order 
"Where issue of primary negligence 
of truck owner’s son in permitting 
intoxicated companion to drive truck 
was not definitely made by pleadings 
and was not Included in pre-trial or- 
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having been amended to include that issue even 
without formal motion to amend ,*^5 and an issue 
which is raised by the evidence introduced in the 
case should be developed and submitted to the jury 
even though it is not specifically presented by the 
pleadings,86 since the court has the duty to deter¬ 
mine issues presented by the evidence which is 
properly before it.8'^ 

It follows that issues are not necessarily limited 
to the pleadings,®8 and it is generally accepted that 
there may be no subsequent challenge of an issue 
which is actually litigated although not presented 
by the pleadings if there has been actual notice and 
adequate opportunity to defend,*89 and, if it is 
clear that the parties understand exactly what the 
issues are when the proceedings are had, they cannot 
thereafter claim surprise or lack of due process be¬ 
cause of alleged deficiencies in the language of the 
particular pleadings.^o So, where, notwithstand¬ 
ing a motion was made to strike an answer, the par¬ 
ties treat the matter as submitted for final decision 
on the merits, all issues presented will be determined 
by the court on final hearing, irrespective of any 
possible questions of pure pleading,®^ 

Rule IS (b) applies only when an issue not raised 


by the pleadings has been tried by express or implied 
consent of the parties,®^ and in order that such an 
issue be tried by implied consent of the parties, they 
must have had knowledge at the time of the trial that 
they were trying that particular issue. ^ 8 

As stated supra § 306, the failure to plead an 
affirmative defense results in a waiver of that de¬ 
fense, and may result in that defense being ex¬ 
cluded as an issue in the case,^^ but an affirmative 
defense, although not pleaded, may become an issue 
if evidence as to the defense is introduced without 
objection,95 and if the opposite party is not sur¬ 
prised and has ample opportunity to meet the 
issue.^8 While it is stated supra § 306 that under 
Rule 8(c) illegality is an affirmative defense that 
must be pleaded affirmatively, the defense of illegal¬ 
ity of agreement on which the suit is brought, and 
that the parties are in pari delicto, is not necessarily 
one which must be affirmatively pleaded in order 
that the issue of illegality be presented,^*^ and the 
issue of illegality may be raised as a defense at 
the time of the trial under the provision of Rule 
12 (h) of the Federal Rules of Civil Procedure au¬ 
thorizing the defense to be made at the time of the 


der, but evidence, to which no objec¬ 
tion was taken, clearly presented the 
issue, court’s determination of such 
issue was authorized where the son 
was not prejudiced in his defense on 
the merits. 

U.S.—Carroll v. Harrison, D.C.Va., 
49 F.Supp. 2S3, affirmed, C.C.A., 139 
P2d 427. 

Motion to reopen as implied consent 
Where particular issue of unfair 
competition was not raised by plead¬ 
ings, but evidence on particular is¬ 
sue was introduced without objec¬ 
tion, and defendant thereafter moved 
to reopen case to permit introduction 
of evidence to rebut evidence intro¬ 
duced by plaintiff on this particular 
issue, such motion by defendant was 
implied consent that such issue be 
tried. 

U.S.—Swanson Mfg. Co. v. Peinberg- 
Henry Mfg. Co., C.C.A.N.T., 147 P. 
2d 500. 

AssmuptioiL complaint raised Issue 
Complaint will be treated as hav¬ 
ing raised a particular issue if such 
an issue was tried. 

U.S.—^Martin v. Chandis Securities 
Co., C.C.A.Cal., 128 P.2d 731. 

85. U.S.-—C. I. R. V. Finley, C.A.10, 
265 P.2d 885. 

Pleadings presumptively amended 
When evidence beyond matters 
covered by pleadings is introduced 
without objection, by trying such is¬ 


sues by implied consent, pleadings 

are presumed amended. 

U S.—Gallon v. Lloyd-Thomas Co., 
C,A.Mo, 264 P.2d 821. 

88. U.S—Wall V. Brim, C.C.A.Ga., 
138 F.2d 478. 

87. U S.—^Underwriters Salvage Co. 
of New York v. Davis & Shaw Fur¬ 
niture Co, C.A.C 0 I 0 ., 198 P.2d 450. 

88. U S.—^Industrial Models Corp. v. 
Kurtz, D.C.Mich., 93 F.Supp. 336. 

89- U.S.—Branding Iron Club v. 
Riggs, C.A.Okl., 207 P.2d 720. 

D.C.—^Kuhn V. Civil Aeronautics Bd., 
183 P.2d 839, 87 U.S.App.D.C. 130. 

90. D.C.—^Kuhn v. Civil Aeronautics 
Bd., supra. 

91. U.S.—City of Benwood v. Inter¬ 
state Bridge Co., D.C.W.Va., 30 P. 
Supp. 952. 

92. U.S.—Woods V. Selber, CA.Te3:., 
171 P.2d 900. 

93. U.S.—City Messenger of Holly¬ 
wood, Inc. V. City Bonded Messen¬ 
ger Service, Inc., C.A,I11., 254 P.2d 
631, certiorari denied 79 S.Ct. 46, 
358 U.S. 827, 3 D.Ed.2d 66. 

94. U.S.—Schneider v. O’Neal, D.C. 

Ark., 145 F.Supp. 120, affirmed in 
part and reversed in part on other 
grounds, CA., 243 P.2d 914. ; 

Lopez V. U. S. Fidelity & Guar¬ 
anty Co., D.C Alaska, 18 P.R.D. 69. 

95. U.S.—^Knudson v. Boren, C.AN. 
M., 261 P.2d 16. 
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American Casualty Co. of Read¬ 
ing, Pa., V. Morris, D.C.W.Va., 61 
F.Supp. 889, affirmed, C.C.A., Simon 

V. American Cas. Co. of Reading, 
Pa., 146 P.2d 208. 

Lopez V. U. S. Fidelity & Guar¬ 
anty Co., D.C Alaska, 18 F.R.D. 
69. 

Z!q.ultable estoppel 

U.S.—Grismer v. Merger Mines Cor¬ 
poration, D.C.Wash., 43 F.Supp. 
990, modified on other grounds, C. 
C.A, Merger Mines Corporation v. 
Grismer, 137 P.2d 336, certiorari 
denied 64 S.Ct. 261, 320 U.S. 794, 88 
L.Ed. 478. 

Mutual mistake 

U.S.—Sutcliffe Storage & Warehouse 
Co. v. U. S., 112 F.Supp. 690, 125 
Ct.Cl. 297. 

Waiver 

U.S.—Pearl Assur. Co. v. First Lib¬ 
erty Nat. Bank, C.C.A.Tex., 140 P. 
2d 200. 

98. U.S.—Sutcliffe Storage & Ware¬ 
house Co. V. U. S., 112 F.Supp. 690, 
126 Ct.Cl. 297—^American Casualty 
Co. of Reading, Pa., v. Morris, D.C. 

W. Va., 61 F.Supp. 889, affirmed, C. 
C.A, Simon v. American Casualty 
Co. of Reading, Pa., 146 P.2d 208, 

Lopez V. U. S. Fidelity & Guaran¬ 
ty Co., D.CAlaska, 18 P.R.D. 69. 

97. U.S.—Schneider v. O’Neal, D.C. 
Ark., 146 F.Supp. 120, affirmed in 
part and reversed in part on other 
grounds, C.A., 243 P.2d 914. 
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trial that there has been a failure to state a claim 
on which relief can be granted.98 

Ordinarily laches is a matter of defense, but if 
the elements are apparent on the face of the com¬ 
plaint, it is available to defendant in objecting to 
the sufficiency of the complaint.99 

The court will usually consider only such matters 
as are properly put in issue by the pleadings or by 
the evidence,1 and where a defendant assails the 
constitutionality of a statute, and at the same time 
seeks to obtain the benefits of the statute, and does 
not attempt to plead inconsistent defenses in the 
alternative, as may be done under Rule 8 (e) (2) 
of the Federal Rules of Civil Procedure, the court 
will consider only such defenses as do not raise the 
constitutionality of the statute.^ 

The power of a court to adjudicate, in so far as 
subject matter is concerned, is limited by the plead¬ 
ings of the original parties and by proper inter¬ 
ventions, and other subject matter cannot be thrust 
into the case unless the court’s jurisdiction of the 
new subject matter is established in some proper 
manner. 3 

§ 358. Matters in Issue under General Denial 

A general denial puts in Issue only such facts as the 
pleader must prove to establish his case, and does not 


put In Issue matters which must be specially pleaded 
as an affirmative defense. 

A general denial puts in issue only the facts which 
the pleader is required to prove m order to recover,^ 
and does not put in issue a matter which must be 
specially pleaded as an affirmative defense.^ Thus, 
in a suit to enjoin violation of the Fair Labor 
Standards Act of 1938, 29 U.S.CA. §§ 201-219, 
where the answer is a general denial, it is not open 
to defendant under such answer to urge exemption 
from the provisions of the Act;6 and in a suit by 
a bank depositor to recover the deposit where the 
answer is a general denial, since the depositor es¬ 
tablishes a prima facie case by proving the deposit, 
a demand for payment, and refusal of the bank to 
pay, it is not open to the bank under such answer 
to introduce evidence of pa 3 rment, since such a 
matter must be specially pleaded as an affirmative 
defense."^ In an action for slander the defense of 
privilege is available under a general denial.® 

§ 359. Matters to be Proved 

A party pleading affirmatively must prove all ma¬ 
terial allegations, but the necessity of proof may be 
dispensed with, as where an allegation is not contested 
or Is admitted. 

It is an elementary rule of practice in the federal 
courts® that a pleader must prove those allegations 
which are essential to his complaint,^0 that is, the 


98. U.S.—Schneider ▼. O'Neal, su¬ 
pra. 

99. U.S.—U. S. V. Kusche, D.C.Cal., 
56 F.Supp. 201. 

1. U.S.—U. S. V. Hansen, D.C.Wis., 
62 F.Supp. 693, affirmed, C.C.A., 
143 F.2d 7. 

Theory of pending* motion 
Where issue was not tendered by 
plaintiff and was not explored in the 
testimony, plaintiff was not entitled 
to a determination of the issue on 
the theory that a motion was pend¬ 
ing to conform the pleadings to the 
proof. 

U.S -—Khan v. Leo Feist, Inc., D.C.N. 

T., 70 F.Supp. 450, affirmed, C.C.A., 
165 F.2d 188. 

2 . U.S.—U. S. V. Hansen, D,C.Wis., 
62 F.Supp. 693, affirmed, C.C.A., 143 
F.2d 7. 

3. U.S.—^Universal Oil Products Co. 
V. Standard Oil Co. of Indiana, D.C. 
Mo., 6 F.Supp. 37, affirmed, C.C.A., 
German v. Universal Oil Products 
Co., 77 F.2d 70. 

4. U.S.—^Federal Deposit Ins. Corp. 
V. Siraco, C.A.N.T., 174 F.2d 360. 

Prior to Federal Buies of Civil Pro¬ 
cedure 

In a code state, where a general 
denial put in issue every material al¬ 
legation of complaint not specifically 


admitted, which rule of pleading for¬ 
merly applied in federal courts under 
conformity statute, 28 U.S.C.A. § 724, 
a general denial put in issue an alle¬ 
gation of diverse citizenship made 
in a complaint in a federal court, and 
Imposed on plaintiff burden of prov¬ 
ing it to sustain the jurisdiction. 

U.S.—^Llndsay-Bitton Live Stock Co. 

V. Justice, Utah, 191 F. 163, 111 
C.C.A. 626. 

5. U.S,—^Federal Deposit Ins. Corp. 
V. Siraco, C.A.N.Y., 174 F.2d 360. 

Agency 

Railroad’s general denial and plea 
of contributory negligence did not 
present issues whether driver of au¬ 
tomobile Involved in crossing colli¬ 
sion was agent of deceased occu¬ 
pant’s parents, so as to make driver’s 
negligence imputable to parents and 
entirely defeat administrator's ac¬ 
tion for parents’ benefit or reduce 
verdict by amount of father’s share. 
U.S.—Roth V. Swanson, C.C.A.Minn., 
145 F.2d 262. 

6. U.S.—Walling v. Paramount- 

Richards Theatres, D.C.La^, 61 F. 
Supp. 290. 

7. U.S.—^Federal Deposit Ins. Corp. 
V. Siraco, C.A.N.Y., 174 F.2d 360. 

8. D.C.—Washington Annapolis Ho¬ 
tel Co. V. Riddle, 171 F.2d 732, 83 
U.S.APP.D.C. 288. 
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9. D.C.—^U. S. V. U. S. Gypsum Co., 
D.C., 67 F.Supp. 397, reversed on 
other grounds 68 S.Ct. 625, 333 U.S. 
364, 92 L.Ed. 746, rehearing denied 
68 S.Ct. 788, 333 U.S. 869, 92 L.Ed. 
1147. 

10. U.S.—Conry v. Baltimore & O. 
R. Co., C.A.Pa., 195 F.2d 120—Lou¬ 
isville & N. R. Co. V. Hussey- 
Hobbs Tie Co., C.C.A.Mo., 47 F.2d 
1061. 

D.C.—^U. S. V. U. S. Gypsum Co,, D. 
C., 67 F.Supp. 397, reversed on oth¬ 
er grounds 68 S.Ct. 626, 333 U.S. 
364, 92 L.Ed. 746, rehearing denied 
68 S.Ct. 788, 333 U.S. 869, 92 L.Ed. 
1147. 

I^labUlty of wife In contract 

Where under state law, wife is not 
personally responsible for debts of 
her husband, in order to charge her 
personally facts must be alleged and 
proved that debt was incurred for 
benefit of her separate property or 
was contracted by her for her own 
use and benefit. 

U.S.—Browder v. Cook, D.C.Idaho, 59 
F.Supp. 225. 

Action to rescind policy 
Fraudulent Intent need not be al¬ 
leged or shown in action for rescis¬ 
sion of life policy on ground of mis¬ 
representation. 
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material allegations of the complaint and a 
plaintiff who, at the trial, does not attempt to prove 
a claim or stipulate concerning it, must be deemed 
to have waived it.^^ Likewise, a defense must be 
supported by adequate proof.^^ Accordingly, new 
matter asserted in an answer and points of law 
raised thereby will not be considered by the court 
in the absence of adequate proof,^^ and a defendant 
setting up an affirmative defense has the burden 
of proving it.^^ 

A plaintiff is not bound to prove all that he al¬ 
leges,^® and he is not required to prove allegations 
of fact not essential to the existence of the cause 
of action alleged, and if it is essential in order 
to state a cause of action that plaintiff allege a 
negative, such an allegation does not impose on him 


the burden of its proof.^* 

Circumstances may exist which dispense with the 
necessity of presenting proof.^® Proof is not re¬ 
quired to establish a matter which is uncontested,20 
and proof need not be adduced to support an allega¬ 
tion admitted in the pleadings.^i Jurisdictional 
averments which are not challenged are determined 
by the allegations ,22 and proof is not required in the 
absence of a challenge by the adverse party or by 
the court.23 If, however, the only jurisdictional 
basis for a suit in the federal courts is diversity 
of citizenship, and there is no allegation or proof 
of the jurisdictional amount, the court is without 
jurisdiction of the suit.24 

The pleadings in a case are not evidence25 and 


U.S.—^Unlon Mut. Life Ins. Co. v. 

Bleetstein, D.CN.Y., 3 P.R.D. 206. 
Proof neg'ativizLsr laches 

Plaintiff, suing to establish liabil¬ 
ity on federal maritime claim after 
expiration of statutory period, must 
give justification for the delay and 
negate presumption of prejudice 
arising out of delay, and burden is on 
him to allege and prove facts nega¬ 
tiving laches. 

U.S.—^White V. American Barge 

Lines, D.C.Pa., 127 F.Supp. 637. 

It is universal rule that, in suit 
seeking to recover money, burden is 
and should be on mover to prove in¬ 
jury or damage. 

U.S.—Coconut Grove Exchange Bank 
V. New Amsterdam Casualty Co., C. 
CA..Fla., 149 P.2d 73. 

11. U.S.—Ohlinger v. U. S., CA..Ida- 
ho, 219 P.2d 310—Edward Hines 
Yellow Pine Trustees v. Stewart, 
C.C,A.Miss., 46 P.2d 910, certiorari 
denied Stewart v, Edward Hines 
Yellow Pine Trustees, 61 S.Ct. 654, 
283 U.S. 861, 75 L.Ed. 1466. 

Trainer v, U. S., D.C.Pa., 146 P. 
Supp. 786. 

What must be specially pleaded miurt 
be proved 

U.S.—Wabash Ry. Co. v. City of St. 
Louis, C.C.A.M 0 ., 64 P.2d 921, cer¬ 
tiorari denied 64 S.CL 88. 290 U.S. 
668, 78 L.Ed. 677. 

12. U.S.—^Dorrance v. Lehigh Valley 
Coal Co., D.C.Pa., 13 P.Supp, 73. 

13. U.S.—Internatio-Rotterdam, Inc. 
V. Herrick Co., D.C.Conn., 103 P. 
Supp. 466. 

Failure to Introduce proof by de¬ 
fendant to establish that another ac¬ 
tion between the same parties for 
same relief was pending would cause 
the court to disregard such defense. 
U.S.—^U. S., for Use of Strona v. Bus¬ 
sey, D.C.Cal., 61 P.Supp. 996. 

14. D.C.—Cooper v. O’Connor, 107 P. 
2d 207, 71 App.D.C. 6, certiorari de¬ 


nied 60 S.Ct. 263, 308 U.S. 616, 84 
L.Ed. 614. 

15. U.S.—Co-Efiiclent Foundation v. 
Woods, C.A.Tex., 171 P.2d 691. 

Prior to adoption of Federal Buies 
of Civil Procedure, burden was on 
defendant to prove affirmative de¬ 
fenses. 

U.S.—^Hilditch v. American Bumper 
Corporation, D.C.N.Y., 16 P.2d 451. 
le. U.S.—U. S. V. National City 
Lines, D.C.I11., 134 P.Supp. 350. 

17. U.S.—Edward Hines Yellow 
Pine Trustees v. Stewart, C.C.A. 
Miss., 46 P.2d 910, certiorari denied 
Stewart v. Edward Hines Yellow 
Pine Trustees, 61 S.Ct. 654, 283 U. 
S. 861, 76 L.Ed. 1466. 

18. U.S.—Ohlinger v. U. S., C.AL.Ida- 
ho, 219 F.2d 310. 

Trainer v. U. S., D.C.Pa., 146 P. 
Supp. 786. 

19. FCotion to submit case on bill 
and answer 

New matter asserted In answer 
and points of law raised thereby may 
be considered by the court although 
no proof Is offered If plaintiff moves 
to submit case on bill and answer, 
since such motion by plaintiff oper¬ 
ates as demurrer to answer. 

D.C.—Cooper v. O’Connor, 107 P.2d 
207, 71 App.D.C. 6, certiorari de¬ 
nied 60 S.Ct. 263, 308 U.S. 616, 84 
L.Ed. 614. 

Admission of agency 
Under circumstances of civil negli¬ 
gence case, principle of Pennsylvania 
appellate court decisions, that where 
an improper. Ineffective answer has 
been filed and where an attempt to 
amend sinswer is made after expira¬ 
tion of limitation period, an allega¬ 
tion of agency in complaint requires 
statement to jury that agency is ad¬ 
mitted, would be considered by fed¬ 
eral court where case was diversity 
case, accident occurred in Pennsyl¬ 
vania, and federal court was sitting 
in Pennsylvania. 
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U.S.—^Zielinski v. Philadelphia Piers, 
Inc., DC.Pa., 139 P.Supp. 408. 
trader Circuit Court Buies 

Under United States Circuit Court 
Rule 44 for the districts of Michigan, 
Michigan Circuit Court Rule 7, pro¬ 
viding that the facts stated in a no¬ 
tice attached to a plea shall be treat¬ 
ed as admissions and need not be 
proved, was applicable to an action 
tried In the Federal Circuit Court in 
that state. 

U.S.—McIntyre v. Modem Woodmen 
of America, Mich., 200 P. 1, 121 C. 
C.A. 1. 

20. U.S.—Freedom Nat. Bank v. 
Northern Ill. Corp., C.A.I11., 202 P. 
2d 601—Pontes v. Porter, C.C.A. 
Cal., 166 P.2d 966. 

21. U.S.—^Mah Toi v. Brownell, C.A. 
Cal., 219 P.2d 642, certiorari denied 
76 S.Ct. 49, 860 U.S. 823, 100 L.Ed. 
736—^Freedom Nat. Bank v. North¬ 
ern Ill. Corp., C.A.I11., 202 P.2d 601 
—Moore v. U. S., C.A.Tex., 182 P. 
2d 332, reversed on other grounds 
71 S.Ct. 624, 340 U.S. 616, 96 L.Ed. 
682, rehearing denied 71 S.Ct. 740, 
341 U.S. 923, 95 L.Ed. 1366—Miller 
V. Advance Transp. Co., C.C.A.I11., 
126 P.2d 442, certiorari denied Ad¬ 
vance Transp. Co. v. Miller, 63 S.CL 
32, 317 U.S. 641, 87 L.Ed. 616— 
Brickell v. Bond Realty Corpora¬ 
tion, aCjLPla., 36 P.2d 866. 

22. U.S.—Stern v. Beer, C.A.Mlch., 
200 P.2d 794. 

23. U.S.—Stem v. Beer, supra. 

24. U.S.—^Powder Power Tool Corp. 
V. Powder Actuated Tool Co., C.A. 
Ill., 230 P.2d 409. 

25. U.S.—H. E. Miller Oil Co, v. 
Socony-Vacuum Oil Co., D.C.M 0 ., 
37 P.Supp. 831. 

Sinaiko Bros. Coal & Oil Co. v. 
Ethyl Gasoline Corporation, D.C. 
N.Y., 2 F.R.D. 306. 

Former law 

Prior to the adoption of the Su¬ 
preme Court Equity Rules of 1918 
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allegations do not constitute proof ;26 and the fact 
that a document is attached to the declaration and 
made a part thereof does not make the document 
a part of the evidence in the case if the document 
is not introduced in evidence.^^ 

Contributory negligence. Rule 8 (c) of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., pro¬ 
vides that in pleading to a preceding pleading, con¬ 
tributory negligence is an affirmative defense which 
must be set forth affirmatively. If the Federal 
Rules of Civil Procedure govern the procedure to be 
followed in a case in the federal courts, and in the 
case contributory negligence is pleaded as an af¬ 
firmative defense, the burden of proving it rests on 
the party pleading it.28 If the cause of action arises 
in a state where it is required by the substantive 
law of that state that plaintiff prove freedom from 
contributory negligence as a part of his cause of 
action, such a requirement is binding on the federal 
court under the doctrine of Erie Railroad Co. v. 
Tomkins, 58 S.Ct. 817, 304 U.S. 64, 82 L.Ed. 1188, 
and plaintiff has the burden of proving freedom 
from contributory negligence.29 

Foreign law. The rule in the federal courts is 
that foreign law is a fact that must be pleaded and 
proved,20 


Under the former Equity Rulesj equitable grounds 
of relief had to be averred and proved before the 
court could determine purely legal rights.^i Proof 
of an allegation in a bill was not required unless it 
was specifically denied.22 

§ 360. Evidence Admissible under Pleadings 

Evidence may be Introduced which tends to support 
or controvert an issue raised by the pleadings, and evi¬ 
dence generally is admissible only if there Is a proper 
predicate for such evidence in the pleadings. 

The generally accepted doctrine, stated in Plead¬ 
ing § 525, that any evidence not excluded by any 
rule or principle of law may be introduced if it 
tends to support or controvert an issue made by the 
pleadings, applies in actions tried in the federal 
courts.23 While it is recognized that evidence is 
admissible in a case only if there is a predicate for 
such evidence in the pleadings,^^ and that evidence 
may be refused because there is no averment in the 
complaint under which it would be competent or 
pertinent,35 under Rule 15 (b) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., a plaintiff is not 
bound by the theory of his pleadings, but may offer 
his proof and conform his pleadings to the proof 
offered when the presentation of the merits of the 
action will be subserved thereby.2® 


an answer to a bill in equity consti¬ 
tuted evidence for defendant to a 
limited extent. 

U.S.—Hildltch V. American Bumper 
Corporation, D.C.N.T., 15 F.2d 461. 
26. U.S.—Cold Metal Process Co. v. 
United Engineering: & Foundry Co., 

C. A.Pa., 190 F.2d 217. 

Kowalewski v. Pennsylvania R. 

Co., D.C.Del., 141 F.Supp. 666. 
Znjnnctive relief 

An allegation in a bill that an act 
Is unconstitutional does not furnish 
a federal court of equity a sufficient 
ground for injunctive relief, since 
the strongest kind of evidence is re¬ 
quired to justify federal court in re¬ 
straining state officials from enforc¬ 
ing penal laws. 

U.S.—Leiby v. City of Manchester, 

D. C.N.H., 33 F.Supp. 842, reversed 
on other grounds, C.C.A., City of 
Manchester v. Leiby, 117 F.2d 661, 
certiorari denied Leiby v. City of 
Manchester, 61 S.Ct. 838, 313 U.S. 
562, 85 L.Ed. 1522. 

27- U.S.—Gollger Trading Co. of 
New York v. Chicago & N. W. Ry. 
Co., C.A.I11., 184 P.2d 876. 

28. U.S.—Central Steel Tube Co. v. 
Herzog, C.A.Iowa, 203 F.2d 644. 

29. £aw of state where case tried 
Inapplicable 

Even though case was tried in 
federal court in Iowa, Iowa substan- i 
tlve law requiring plaintiff to prove | 
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freedom from contributory negli¬ 
gence as part of cause of action did 
not apply, since cause of action arose 
in Minnesota which followed rule 
that burden of proving contributory 
negligence is on party who pleads it. 
U.S.—Central Steel Tube Co. v. Her¬ 
zog, supra. 

BtQe prior to Erie Ballroad v. Tom¬ 
kins 

Where cause of action for negli¬ 
gence arose in state in which plain¬ 
tiff was required to prove freedom 
from contributory negligence as part 
of case, on trial of case in federal 
court state law was not applied and 
case was governed by federal juris¬ 
prudence under which defendant was 
required to plead and prove contribu¬ 
tory negligence. 

U.S.—Conrad v. Wheelock, D.C.I11., 
24 F.2d 996. 

30. U.S.—Harris v. American In¬ 
tern. Fuel & Petroleum Co., D.C. 
Pa., 124 F.Supp. 878—Supine v. 
Compagnie Nationals Air France, 
D.C.N.Y., 100 F.Supp. 214. 

U. S. V. National City Bank of 
New York, D.C.N.Y., 7 F.R.D. 241. 

31. U.S.—Queen Ins. Co. of Ameri¬ 
ca V. Citro, C.C.A.I11., 68 F.2d 107. 

Rule in equity suits generally see 
Equity § 73. 

32- U.S.—Tyronza Special School 

Dlst. of Poinsett County v. Speer, 
C.C.A.Ark., 94 P.2d 826. 
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33- U.S.—Lesnik v. Public Indus¬ 
trials Corporation, C.C.A.N.Y., 144 
P.2d 968. 

Poe V. Chesapeake & O. Ry. Co., 
D.C.E:y., 64 F.Supp. 358. 

Eltigant may prove any part of 
case he has aUeged, if he is able to 
do so. 

U S.—Samp sell v. Anches, C.C.A. 
Wash., 108 F.2d 946. 

IThder general denial defendants 
could introduce any evidence which 
tended to controvert any facts ma¬ 
terial to plaintiffs' case. 

U.S.—^Firemen’s Ins. Co. of Newark, 
N. J. v. Show, D.aMont., 110 F. 
Supp. 523. 

34. U.S.—^Woods V. Selber, C.A.Tex., 
171 F.2d 900—Brown v. U. S., C.C. 
A.Wyo., 36 F.2d 161. 

Znsafflolent allegation to sapport ev¬ 
idence 

Where complaint might have con¬ 
tained an allegation of obligor's in¬ 
tent, but Instead set forth the con¬ 
tract haec verba, it thus restricted 
the evidence of such intent to the 
contract Itself. 

U.S.—^Phillips Co. V. Constitution In¬ 
demnity Co. of Philadelphia, C.C.A. 
Wls., 68 F.2d 304. 

35. U.S.—Sheffield v. Cantwell, C.C. 
A.I11., 101 F.2d 361. 

36. U.S.—^Newman v. Zinn, C.C.A.N. 
J., 164 F.2d 668. 
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When a party has complied with the general rules 
of pleading as set out in Rule 8 of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., the courts are in¬ 
clined to be liberal in the allowance of evidence 
which may be adduced^^ without requiring that the 
pleadings be amended,^8 and if evidence is offered 
and objected to on the grounds that it is outside 
the scope of the pleadings, the court may permit 
the pleadings to be amended so that the evidence will 
be admissible under the amended pleadings.^® 
Where defendant has been assured at pre-trial con¬ 
ference that the issues of the case would be con¬ 
fined within specific bounds, and subsequently plain¬ 
tiff seeks to introduce evidence which would broaden 
the issues beyond the prescribed limitations, the 
court may decline to permit such evidence to be in¬ 
troduced without the pleadings first being amend- 
ed.40 

Evidence offered to prove an affirmative defense, 
which has not been specially pleaded, may be ad¬ 
mitted if no objection is made by the adverse 
party,providing no surprise is claimed but over 
objection the court may decline to permit the in¬ 
troduction of evidence which is offered to prove an 
affirmative defense which has not been specially 
pleaded,^8 qj- the court may decline to permit the 
introduction of such evidence until the pleadings 
have first been amended to raise the affirmative 
defense sought to be proved.**^ It has been held 
that if rescission is to be relied on as a defense to 
a contract, it must be specially pleaded, and if it is 
not specially pleaded, proof will not be admitted un¬ 
der a pleading which only denies the making of the 
contract and also avers a breach of 


Under Rule 8 (c) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., res judicata is an affirmative 
defense which should be affirmatively pleaded, and 
if defendant has been improperly denied permission 
to file a supplemental answer pursuant to Rule 15 
(d) of the Federal Rules of Civil Procedure, 28 U. 
S.C.A., and in the supplemental answer defendant 
sought to set up res judicata as an affirmative de¬ 
fense, it would be proper at the trial to permit de¬ 
fendant to introduce evidence which would present 
the defense of res judicata.^® 

Rule 9 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that in all averments of 
fraud or mistake, the circumstances constituting 
fraud or mistake shall be stated with particularity, 
so that a plaintiff relying on fraud or falsity may be 
limited in proof to the particulars of fraud or falsity 
which have been expressly set forth in the plead¬ 
ings,^*^ and a party who fails to plead fraud as re¬ 
quired by Rule 9 (b) may be foreclosed from having 
the question of constructive fraud considered by the 
court.^8 

In an action brought in a federal court on the 
ground that state legislation is unconstitutional be¬ 
cause it constitutes a deprivation of constitutional 
rights, the facts alleged may be so utterly un- 
suggestive of the invasion of any constitutional 
right that the court will not permit plaintiff to pro¬ 
ceed to prove them, since no amount of proof of the 
factual allegations could suffice to sustain the legal 

conclusions of unconstitutionality. 

Jurisdiction, It has been held or recognized that, 
where jurisdictional averments are not put in issue. 


Fla.—Robbins v. Grace, App., 103 So. 
2d 658. 

37. Damag'es for mental safferlng* 

In an action for trespass on burial 

lot and desecration of graves, fail¬ 
ure to allege wantonness, malice, in¬ 
humanity, or Intent to humiliate and 
degrade would not defeat right to 
recover damages for mental suffer¬ 
ing. 

U.S.—Sparks v. England, C.C.A.M 0 ., 
113 F.2d 579. 

38. Ratification of slander 

In suit for slander where cause of 
action arose in state which follows 
rule that corporation may not be 
held liable for slander uttered by 
agent, unless slander was either au¬ 
thorized or ratified by corporation, 
court would admit evidence of ratifi¬ 
cation without requiring amendment 
of pleading which did not allege rat¬ 
ification. 


U.S—^Watson v. Cannon Shoe Co., C. 
C.A.M1SS., 165 F.2d 311. 

39. U.S.—^Acme Distributing Co. v, 
Rorie, C.A.Oki., 183 F.2d 694. 

40. U.S.—Walling v. Clinchfield Coal 
Corp., C.C.A.Va., 169 F.2d 395. 

41. U.S.—^Ernst v. General Refrac¬ 
tories Co., C.A.Ky., 202 F.2d 485. 

Woods V. Graf, D.C.N.Y., 84 F. 
Supp. 893. 

42. U.S.—Woods V. Graf, D.C.N.T.. 
84 F.Supp. 893. 

43. Payment 

U.S.—^Federal Deposit Ins. Corp. v. 
Siraco, C.A.N.Y., 174 F.2d 360. 

44. U.S.—^Walling v. Wabash Radio 
Corp., D.C.Mlch., 65 F.Supp. 969, 
afilrmed, C.C.A, 162 F.2d 391. 

45. Reason for znle 

In suits seeking to avoid the effect 
of fraudulent contracts, pleading is 
of utmost Importance, and in such a 
case this consideration is not a mat¬ 
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ter of technicality, for both the na¬ 
ture of the proofs and the amount of 
recovery depend on the theory on 
which the suit is brought and the 
claim that is made, and these are 
revealed only in the pleadings. 

U.S.—Jack Mann Chevrolet Co. v. 
Associates Inv. Co., C.C.A.Mich., 
125 F.2d 778. 

46. U.S.—^Kimmel v. Yankee Lines, 
Inc., D.C.Pa., 125 F.Supp. 702, af¬ 
firmed, C.A., 224 F.2d 644. 

47. U.S.—Simmonds Aerocessorles, 
Limited v. Elastic Stop Nut Corp. 
of America, D.C.N.J., 158 F.Supp. 
277. 

48. U.S.—C. Robert Ingram, Inc. v. 
Chrysler Corp., C.A.Okl., 256 F.2d 
684. 

49. U.S.—Williams v. Miller, D.C. 
Cal., 48 F.Supp. 277, affirmed 63 
S.Ct. 258, 317 U.S. 599, 87 L.Ed. 
489, rehearing denied 63 S.Ct. 558, 
318 U.S. 799, 87 L.Ed. 1163. 
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evidence with respect thereto may be excluded,50 
and that testimony in reference to the citizenship of 
the parties is only admissible in support of allega¬ 
tions properly made in the pleadings.51 

It has been said that the evidence on which the 
court acts in dismissing the suit must be pertinent 
either to the issue made by the parties or to the 
inquiry instituted by the court.®2 

Custom, The rule requiring a custom to be plead¬ 
ed before it may be shown in evidence applies where 
there is an effort to incorporate into a contract a 
local custom as a binding stipulation between the 
parties,®2 but it has no application where the pur¬ 
pose is to prove the ordinary and usual way com¬ 
monly employed to do a certain, thing in order to 
determine whether or not it was negligently done.®^ 

§ 361. Variance 

Although, generally, In the federal courts a plaintiff 
can recover only on the allegations of the pleadings and 
the pleading and proof must substantially correspond, if 
It appears from the complaint that the plaintiff should 


be accorded relief, the court should grant such relief 
as is warranted from the evidence adduced. 

It has been stated that the principle is well settled 
that in the federal courts a plaintiff can recover only 
on the allegations of his pleadings, and cannot re¬ 
cover on some other act incidentally appearing in 
the proof,®® and also that it is axiomatic that a 
plaintiff cannot recover on a cause of action dif¬ 
ferent from that on which his complaint is based.®® 
Thus, the rule is familiar and elementary®^ that 
pleadings and proof must reasonably correspond,®® 
although a rigid exactitude is not required.®® It 
has been held, however, that a case is tried on the 
evidence, and if it appears on the face of the com¬ 
plaint that relief should be granted, it is the duty 
of the court to grant such relief as may be warranted 
by the evidence, rather than by the pleadings,®® 
and under the liberal practice prescribed by the 
Federal Rules of Civil Procedure, 28 U.S.C.A., 
plaintiff may recover not on the basis of his allega¬ 
tions of damages or his theeory of damages, but on 
the basis of facts shown in the record, and should 


60. Want of issue as to diversity of 
oitizeuship 

Where no issue as to diversity of 
citizenship was made by the plead¬ 
ings, it was held that the trial court 
did not err in refusing to permit the 
cross-examination of plaintiff as to 
the time she had spent in a state oth¬ 
er than that of which, according to 
her testimony, she was a resident. 
U.S.—Smith V. Smith, Colo., 247 F. 
461, 159 C.CA. 516. 

51. U.S.—New York Preferred Acci¬ 
dent Ins Co. V. Barker, La., 93 F. 
168, 35 C.C.A. 250. 

52. U.S.—^Hartog v. Memory, Ill., 6 
S.Ct. 621, 116 U.S. 688, 29 L.Ed. 
726. 

25 C.J. p 792 note 66. 

63. U.S.—Terminal R. Ass'n of St. 
Louis V. Schorb, C.C.A.Mo., 161 
F.2d 361, certiorari denied 66 S.Ct. 
470, 326 U.S. 786, 90 L.Ed. 477. 

54. U.S.—Terminal R. Ass’n of St. 
Louis V. Schorb, supra. 

65. U.S.—Hunter Milling Co. v. 
Koch, C.C.A.Kan., 82 F.2d 735-- 
Southern Ry. Co. v. Montgomery, 
C.C.A.Miss., 46 F.2d 990. 
Impeaching writing 

Where defendant offered a writing 
as showing accord and satisfaction, 
or release of liability, plaintiff in ac¬ 
tion to recover on contract was en¬ 
titled to attack the writing as ex¬ 
ecuted through mistake or without 
consideration. 

U.S.—Coos Bay Lumber Co. v. Col¬ 
lier, C.C.A.Or., 104 F.2d 722. 
former rule of conformity 

(1) Under Conformity Act, Rev.St. 


§ 914, which formerly prevailed, 

terms of state statute relating to 
variance between allegations and 
proof were held controlling in fed¬ 
eral courts. 

U.S.—Hunter Milling Co. v. Koch, C. 
C.A.Kan., 82 F.2d 736. 

(2) So admissibility of evidence 
under pleadings was governed by 
law of place where suit was brought. 
U.S.—Pure Oil Pipe Line Co. v. Ross, 
C.C.A.Okl., 61 F.2d 926. 

58. U.S.—^Rosenfeld v. Lion Mfg. 
Corp., C.A.I11., 253 F.2d 90—Coates 
V. U, S., C.A.MO., 181 F.2d 816. 
D^berate failure to allege negli¬ 
gence 

Where action against Insurance 
brokerage corporation for damages 
for alleged breach of warranties 
made in connection with placing 
marine insurance for plaintiff with 
insurance company could not be 
maintained as action for breach of 
warranties under pleadings, action 
was not maintainable as action for 
negligence where complaint failed 
to allege negligence and such failure 
was not inadvertent. 

U.S.—Curacao Trading Co. v. Wil¬ 
liam Stake & Co., D.C.N.Y., 61 F. 
Supp. 181. 

57. U.S.—Standard Oil Co. v. Brown, 
App.D.C., 30 S.Ct. 669, 218 U.S. 78, 
54 L.Ed. 939. 

Twachtman v. Connelly, C.C.A. 
Ohio, 106 P.2d 601. 

Well-recognized principle 
U.S.—^Horvath v. McCord Radiator 
Mfg. Co., C.C.A.Mlch., 100 F.2d 
326, certiorari denied Carrier En- 
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gineering Corp. v. Horvath, 60 S. 
Ct. 101, 308 U.S. 581, 84 L.Ed. 486, 
rehearing denied 60 S.Ct. 171, 308 
US. 636, 84 L.Ed. 529. 

58. U.S.—Standard Oil Co. v. Brown, 
APP.D.C., 30 S.Ct. 669, 218 U.S. 78, 
54 L.Ed. 939. 

Farris v. Meyer Schuman Co., 
C.A.I11., 115 F.2d 577—Twachtman 
V. Connelly, C.C.A.Ohio, 106 F.2d 
601—^Horvath v. McCord Radiator 
Mfg. Co., C.C.A.Mlch., 100 F.2d 
326, certiorari denied Carrier En¬ 
gineering Corp. V. Horvath, 60 S.Ct. 
101, 308 U.S. 681, 84 L.Ed. 486, 
rehearing denied 60 S.Ct. 171, 308 
U.S. 636, 84 L.Ed. 529—Pullman 
Co. V. Bullard, C.A.Ga., 44 P.2d 
347—John S. Sills & Sons v. Bridge- 
ton Condensed Milk Co., C.C.A.N. 
J., 43 P.2d 72. 

Allegata and probata should oorre. 
spond 

U.S.—Pullman Co. v. Bullard, C.A. 
Ga., 44 P.2d 347. 

59. U.S.—Standard Oil Co. v. Brown, 
APP.D.C., 30 S.Ct. 669, 218 U.S. 
78. 64 L.Ed. 939. 

60. U.S.—Johnson v. Fredrick, D.C. 
Neb., 9 F.R.D. 616. 

Failure to plead statutory violation 
Although plaintiff did not plead 
violation of statutory provision as 
act of negligence, but did Introduce 
evidence as to violation, such evi¬ 
dence would be considered by court. 
U.S.—Stafford v. Roadway Transit 
Co., D.C.Pa., 70 F.Supp. 665, mo¬ 
tion refused 73 F.Supp. 468, af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A., 166 F.2d 
920. 
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be denied relief only when he is entitled to none 
under the facts proved.®^ 

While there may be a material variance between 
pleading and proof,^2 and a party who is substan¬ 
tially prejudiced by a variance between pleading and 
proof may take advantage of the error even though 
he has failed to offer proofs of such variance,®^ 
in the federal courts the objection of variance is 
not favored,®^ and a variance is not deemed ma¬ 
terial if the allegation and proof substantially cor- 
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respond.65 Generally a variance between pleading 
and proof is regarded as harmless unless it serves 
to mislead the opponent,66 and a variance is seldom 
fatal unless the complaining party can show both 
genuine surprise and prejudice.®? A variance be¬ 
tween proof and allegations is not fatal if the 
variance does not affect the gist of the action as 
alleged.®® Proof of an oral contract in a suit in 
which a written contract is alleged is not regarded 
as a fatal variance.®® 


H. DEFECTS IN, AND OBJECTIONS TO, PLEADINGS IN GENERAL 


§ 362. In General 

in the federal courts pleadings generally will not be 
stricken for nonprejudiciai deficiencies, and defects and 
deficiencies as to form In pleading ordinarily will not pre¬ 
vent the court from considering the substance of an 
action. 

The general rule that is applied in cases in the 
federal courts is that, under modem procedureil 
methods, pleadings are not to be stricken because 
of nonprejudiciai deficiencies,?® and defects and 
deficiencies as to form in pleadings, particularly 
when such pleadings have been prepared by a lay¬ 
man, will not ordinarily prevent the court from 
giving consideration to the substance of the action.^i 

Under the Federal Rules of Civil Procedure, a 
plaintiff, like a defendant, may attack the opposing 


pleading on the score of its legal insufficiency; but 
when defendant attacks the complaint on such 
ground his attack is by way of “defense,” and when 
plaintiff attacks a special defense his attack is by 
way of “objection.”'^® The court has discretion with 
respect to whether it will, in advance of trial, pass 
on the objection that special defenses fail to state 
each a legal defense and it will do so where it 
might greatly simplify and shorten the trial.74 

An objection by the government that plaintiff sued 
the wrong official is appropriate for presentation 
as contemplated by Rule 9 (a) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., providing that 
when a party desires to raise an issue as to the au¬ 
thority of a party to be sued in a representative 


61. TT.S.—Neater v. Western Union 
Telegraph Co., D.C.CaL, 25 P.Supp. 
478, affirmed, C.C.A., Western Un¬ 
ion Telegraph Co. v. Nester, 106 
F.2d 587, reversed on other grounds 
60 S.Ct. 769, 309 U.S. 682, 84 L., 
Ed. 960, 128 A.L..R. 628. 

62. U.S.—First Catholic Slovak Un¬ 
ion of the United States of Ameri¬ 
ca V, American Surety Co. of New 
Tork, D.C.Pa., 16 F.Supp. 2. 

63. U.S.—Hunter Milling Co. v. 
Koch, C.C.A.Kan,, 82 F.2d 736. 

64. U.S.—^Bordonaro Bros. Theatres 
v. Paramount Pictures, C.A.N.Y., 
176 F.2d 694. 

65. U.S.—Standard Oil Co. v. Brown, 
App.D.C., 30 S.Ct. 669, 218 U.S. 78, 
64 Li.Ed. 939—^Nash v. Towne, Wls., 
6 Wall. 689, 18 L.Ed. 627. 

Kelley-Koett Mfg. Co. v. Mc- 
Euen, C.C.A.Ky., 130 P.2d 488, cer¬ 
tiorari denied 63 S.Ct. 662, 318 U. 
S. 762, 87 l4.Bd. 1134—Cabel v. U. 
S., C.C.A.Mass., 113 F.2d 998. 

66. U.S.—^Bordonaro Bros. Theatres 
V. Paramount Pictures, C.A.N.Y., 
176 F.2d 694. 

67 U.S.—^Iravani Mottaghl v. Bar- 
key Importing Co., D.C.N.Y., 134 
F.Supp. 719, affirmed in part and 
reversed in part on other grounds, 
C.A., 244 F.2d 238, certiorari de¬ 


nied 77 S.Ct. 1402, 364 U.S. 939, 1 
L..Ed.2d 1538. 

Garrett v. Faust, D.C.Pa., 9 F. 
H,D. 482, vacated on other grounds, 
C.A., 183 F.2d 626, certiorari de¬ 
nied 71 S.Ct. 493, 340 U.S. 931, 95 
Li,Ed. 672, rehearing denied 71 S. 
Ct. 733, 341 U.S. 917, 96 L.Ed. 1362, 
rehearing denied 71 S.Ct. 801, 341 
U.S. 933, 96 L.Ed. 1362. 

Xioug^th of trial as factor operating 
against surprise 

Where defendant claimed a vari¬ 
ance between plaintiff’s pleading and 
proof as to a matter on which evi¬ 
dence was introduced on sixth day 
of a sixteen-day trial, conducted 
over a period of more than seven 
weeks, defendant could hardly con- 
I tend that he had been surprised to 
his prejudice. 

U.S.—Cathedral Estates v. Taft Real¬ 
ty Corp., C.A.Conn., 228 F.2d 86. 

68. U.S.--Cabel v. U. S., C.C.A.Mass., 
113 P.2d 998. 

69. U.S.—^Montgomery v, Moreland, 
C.A.Cal., 205 F.2d 866. 

70. D.C.—^Albertson v. Federal Com¬ 
munications Commission, 182 F.2d 
397, 87 U.S.App,D.C. 39. 

Avoidance of obligation through 
technical error 

A defendant will not be allowed to 

54S 


avoid its rightful obligation through 
a technical error on part of plain¬ 
tiff's counsel in a situation where 
defendant has had notice of plain¬ 
tiff’s claim from the outset. 

U.S.—Godfrey v. Eastern Gas & 
Fuel Associates, D.C.Mass., 71 F. 
Supp. 175. 


71. U.S.—Baker v. Mueller, D.C. 
Wis., 127 F.Supp. 722, affirmed, C. 
A., 222 F.2d 180. 


Pleading in civil action prepared by 
prisoner 

Where federal convict’s complaint, 
praying that court limit and define 
authority of warden with respect to 
latter’s memorandum stating that 
convict could not file civil action 
while an Inmate, was apparently 
personally prepared, any formal de¬ 
ficiency of complaint would not pre¬ 
vent court from considering sub¬ 
stance of convict complainant’s case. 
U.S.—Tabor v. Hardwick, C.A.Ga., 
224 F.2d 526. 


72. U.S.—^Dysart 
Rand, D.C.Conn., 

73. U.S.—^Dysart 
Rand, supra. 

74. U.S.—^Dysart 
Rand, supra. 


V. Remington 
31 F.Supp. 296. 

V, Remington 
V. Remington 
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capacity he shall do so by specific negative aver¬ 
ment, which shall include such supporting particu¬ 
lars as are peculiarly within the pleader’s knowl¬ 
edge,and a failure of the government to comply 
with the requirements of Rule 9 (a) may preclude 
the court from allowing the objection^® 

§ 363. Time for, and Manner or Mode of, Ob¬ 
jection 

Advantage must be taken of defects in pleadings in 
actions In the federal courts by objections made In the 
proper time and manner. 

As a general rule, defects in pleading must be 
taken advantage of by objection made in the prop¬ 
er time and manner,^7 and a party may not wait 
until an appeal is being heard in the reviewing court 
to assert for the first time that at the trial matter 
was introduced into evidence which, by Rule 8 (c) 
of the Federal Rules of Civil Procedure, 28 U.S.C. 
A., should have been aflSrmatively pleaded as an 
affirmative defense.78 Under Rule 12 (h) of the 
Federal Rules of Civil Procedure, 28 U.kcA, the 


defense that no cause of action, or the objection that 
no defense, has been stated may be made as late 
as at the trial but if the defense that no cause 
of action has been stated is not made until after the 
trial it may be too late to preserve and present it.^® 
It was held, under the Equity Rules which formerly 
prevailed that the objection that a bill was defective 
had to be raised by motion to dismiss or by answer 
and was raised too late on final hearing.si 

Rule 12 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., relating to the manner of presenting 
defenses and objections, is intended to provide for 
a quick presentation of both objections and defenses 
and to avoid delay incident to successive motions 
prolonging the final disposition of a case.^^ Ques¬ 
tions as to the sufficiency of a complaint to state a 
cause of action should be raised directly and not by 
indirection.83 

§ 364. Waiver 

A defect or omission In the pleadings Is generally 


75. U.S.—^Wolinsky v. Hoffman, D. 
C.N.Y., 119 F.Supp. 286. 

76. U.S.—^Wolinsky v. Hoffman, su¬ 
pra. 

77. U.S.—^Fidler v. Roberts, C.C.A. 
Ill., 41 F.2d 3OS. 

DeflclezLcy tn verlfloatloxi 
Where a party fails to object sea¬ 
sonably to a deficiency In verifica¬ 
tion of a pleading, the objection Is 
treated as waived. 

U.S.—^Fldler v. Roberts, suprau 

Conformity to state practice 

(1) Under the Practice Conformity 
Act, Rev.St. § 914, the federal courts, 
in actions at law, were formerly re¬ 
quired to follow the practice of the 
state courts with respect to defects 
and objections. 

U.S.—Southern Pac. Co. v. Denton, 
Tex., 13 S.Ct 44, 146 U.S. 202, 86 
L.Ed. 942. 

25 C.J. p 786 note 74 [a]. 

(2) However, conformity was not 
required where it would cause con¬ 
flict with federal statute creating 
cause of action. 

U.S.—^A. J. Phillips Co. V. Grand 
Trunk Western R. Co., Mich., 35 
S.Ct. 444, 236 U.S. 662, 59 L.Ed. 
774. i 

26 C.J. p 800 note 49 [bj. 

(8) Where plaintiff took volun¬ 
tary nonsuit without prejudice, as 
to matters set out in plalntliTs orig¬ 
inal and amended petitions, defend¬ 
ant had a right, under state law, to 
proceed with its cross action. 

U.S.—^Eastern States Petroleum Co. 
V. Gilliland Refining Co., C.C.A. 
Tex., 103 F.2d 186. 


(4) Going to trial without object¬ 
ing that items sought to be recouped 
by defendant were not allowable be¬ 
cause answer was not designated as 
a counterclaim in conformity with 
state statute amounted to a ‘*waiv- 
er" of the objection. 

U.S.—^U. S., for Use of Wadeford 
Electric Co. v. E. J. Biggs Const. 
Co., C.CJLI11., 116 P.2d 768. 

78. D.C,—Joyce v. L. P. Steuart, 
Inc., 227 P,2d 407, 97 U.S.App.D.C. 
33. 

79. U.S.—^Dysart v. Remington 
Rand, D.C.Conn., 31 F.Supp. 296. 

Objection at time of trial 
In an action of ejectment in the 
federal circuit court the objection 
that the value of the land is not 
stated in the declaration may be tak¬ 
en at the trial. 

U.S.—^Lanning v. Dolph, Pa., Fed. 
Cas.No.8,073, 4 Wash.C.C. 624. 

80. U.S.—^Black, Sivalls & Bryson v. 
Shondell, CJLMo., 174 P.2d 687. 

81. U.S.—^U. S. V. Swetell, D.C.N.J., 
61 P.2d 121. 

Befense of misjoinder must be 
made by motion to dismiss or in 
answer. 

U.S.—Swift V. Inland Nav. Co., D.C. 

Wash., 234 F. 375. 

21 C.J. p 427 note 86. 

Frematnre filing of bill for in¬ 
junction was not a jurisdictional de¬ 
fect and could be raised only in 
the answer, at least where the bill; 
did not disclose a defect on its face; 
hence objection on such ground was 
waived by failure to introduce it in 
the answer and proceeding to trial 
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on the merits, and it could not be 
raised some time after. 

U.S.—Southwestern Bell Telephone 
Co. v. City of San Antonio, D.C. 
Tex., 2 F.Supp. 611, affirmed 4 F. 
Supp. 670, set aside on other 
grounds, C.C.A., 76 P.2d 880, certio¬ 
rari denied City of San Antonio 
v. Southwestern Bell Telephone 
Co., 65 S.Ct. 835, 295 U.S. 754, 79 
L.Ed. 1698. 

82. U.S.—Sadler v. Pennsylvania 
Refining Co., D.C.S.C., 33 F.Supp. 
414. 

83. U.S.—Louisiana Farmers* Pro¬ 
tective Union V. Great Atlantic & 
Pacific Tea Co. of America, D.C. 
Ark., 31 F.Supp. 483. 

D.C.—^Montgomery v, Klngsland, 166 
F.2d 963, 83 U.S.App.D.C. 66. 

Buie to show cause is not a prop¬ 
er means of raising an objection as 
to the suflaciency of a claim. 

U.S.—^Rosenberg v. Hano & Co., D.C. 

Pa., 26 F.Supp. 160. 

Objeotiou to evidence 
It was held, prior to the promul¬ 
gation of the Federal Rules of Civil 
Procedure, that the practice of ob¬ 
jecting to the introduction of any 
evidence in a cause on the ground 
that the petition or complaint did 
not state a cause of action was not 
recognized in the federal courts, 
even though it might be permitted 
in the courts of the state. 

U.S.—^Liquid Veneer Corporation y. 
Smuckler, C.C.AuCal., 90 F.2d 196 
—^Walton Trust Co. v. Taylor, C. 
C.A.MO.. 2 F.2d 342. 

United Kansas Portland Cement 
Co. V. Harvey, Kan., 216 F. 316, 
132 C.C.A. 460. 
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considered to have been waived by a failure to urge a 
proper objection. 

It is the general rule for litigation in the federal 
courts that, under Rule 12 (h) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., with some ex¬ 
ceptions, a party waives all defenses and objections 
which he does not present either by motion or, if 
he has made no motion, in his answer or reply 
but under this Rule the waiver of any particular 
defense results only from affirmative failure to pre¬ 
sent it,85 so that if the defense that no cause of 
action has been stated is not made until after the 
trial, the party will be deemed to have waived that 
defense.86 The waiver provided in Rule 12 (h) ap¬ 
plies only where a waiverable defense is not pre¬ 
sented either by motion or by answer, and it does 
not in any way prevent a judge in his discretion 
from permitting a party to expand the groimds of 
a motion well in advance of a hearing. 87 

A party who fails to plead an affirmative defense, 
and, instead, answers to the merits, may be deemed 
to have waived the affirmative defense.88 On the 
other hand, if a party does not seasonably object 
to the introduction of evidence as to a matter which 
constitutes an affirmative defense, and which should 
have been pleaded, the party will be deemed to have 
waived any objection to the failure to plead such 
matter;89 and if a motion is made in accordance 
with Rule 12 (b) asserting the defenses which, in 
the terms of the Rule, may be made by motion, it 
is recognized that the inclusion of the defense of 
failure to state a claim on which relief can be 
granted does not waive objections as to service and 
jurisdiction of the person.90 Under the prior prac¬ 
tice, a motion to dismiss a bill on the sole ground 
that plaintiff was not authorized to maintain a rep¬ 
resentative or class suit was held to constitute a 


waiver of objection to the sufficiency of the bill.9i 

A party who brings an action for declaratory re¬ 
lief may thereby waive the right to object to the 
maintenance of a cross action by one of defend- 
ants.92 A party who proceeds to trial without rais¬ 
ing any question as to the form of the opponent's 
pleading will be deemed to have waived any objec¬ 
tion on this point ;88 and where plaintiff, by sup¬ 
plemental and amended bill of complaint, states a 
new cause of action so as to amount to a departure 
in pleading, defendant, by answering to the merits 
and by going to trial, will be regarded as having 
waived objection to the departure.94 

Rule 12 (c) of the Federal Rules of Civil Proce¬ 
dure provides that after the pleadings are closed 
but within such time as not to delay the trial, any 
party may move for judgment on the pleadings, so 
that a party does not waive his right to object to the 
pleadings by going to trial after denial of a motion 
for judgment on the pleadings.95 

It has long been the rule of federal practice,98 
that while the pleader who amends or pleads over, 
waives his objections to rulings of the court on 
indefiniteness, incompleteness, or insufficiency, or 
mere technical defects in pleadings, he does not 
waive his exception to rulings which strike a vital 
blow to a substantial part of his cause of action.97 

Although the pleading of different theories in the 
same paragraph is improper, as stated supra § 251, 
it is not necessarily fatal if the adversary fails to 

object.98 

Under the Federal Rules of Civil Procedure, 28 
U.S.C.A., notice may be required of an application 
to file a particular pleading, but if such a pleading 
is filed without notice, and the opponent does not 


84. U.S.—-Phillips v. Baker, C.CjL 
Cal., 121 P.2d 762—Carter v. Pow¬ 
ell, C.C.A.Fla., 104 F.2d 428, re¬ 
hearing denied 104 F.2d 1012, cer¬ 
tiorari denied 60 S.Ct. 173, 308 U. 
S. 611, 84 L.Bd. 611, 

PetltloxL stated In too general terms 
Defense that petition in involun¬ 
tary bankruptcy is stated in such 
general terms as to deprive alleged 
bankrupt of adequate notice of what 
acts of bankruptcy are alleged is a 
defense that is waived by answer 
to the petition, since fact that al¬ 
leged bankrupt answered is suificient 
evidence that he was able, despite 
its vagueness, to answer or deny 
allegations. 

U.S.—^Minkoff v. Steven Jrs., Inc., 
C.A.3Sr.T., 260 F.2d 588. 

85. D.C.—Thorne, Neale & Co. v. 
Coe, D.C., 3 F.Bi.D. 250. 


86. U.S.—Black, Slvalls & Bryson 
V. Shondell, CA.Mo., 174 F.2d 687. 

87. U.S.—^MacNeil v. Whlttemore, C. 
A.Vt. 264 P.2d 820. 

88. U.S.—^Ploche Mines Consol., Inc. 
V. Fidellty-Philadelphia Trust Co., 

C. A,Nev., 206 F.2d 336, certiorari 
denied 74 S.Ct. 225, 346 U.S. 899, 
98 L.Ed. 400. 

89. D.C.—Joyce v. L. P. Steuart, 
Inc., 227 F.2d 407, 97 U.S.App.D.C. 
33. 

U.S.—Sanders v. Glenshaw Glass Co., 

D. C.Pa., 108 F.Supp. 628, affirmed, 
C.A., 204 P.2d 436, certiorari de¬ 
nied 74 S.Ct. 278, 346 U.S. 916, 98 
L.Ed. 411. 

90. U.S.—Webb v. U, S., D.C.Pa, 
21 F.R.D. 261. 


Reserve Bank of New York, D.C.N. 
Y., 6 F.Supp. 876. 

92. U.S.—U. S. Fidelity & Guaranty 
Co. V. Janich, D.C.Cal., 8 F.R.D. 
16. 

93. U.S.—U. S., for Use of Wade- 
ford Electric Co., v. B. J. Biggs 
Const. Co., C.C.A.I11., 116 F.2d 768. 

94. U.S.—Kohler v. McClellan, D.C. 
La., 77 F.Supp. 308, affirmed, C.A., 
174 P.2d 946. 

95. U.S.—Sinclair Refining Co. v. 
Stevens, C.C.A.Mo., 123 P.2d 186. 

96. U.S.—Blazer v. Black, C.A.Kan., 
196 P.2d 139. 

97. U.S.—^Blazer v. Black, supra. 

98. U.S.—O'Donnell v. Elgin, J. & E. 
Ry. Co., Ill., 70 S.Ct. 200, 338 U.S. 

384, 94 L.Ed. 187, 16 A.L.R.2d 646, 
rehearing denied 70 S.Ct. 427, 338 
U.S. 946, 94 L.Ed. 683. 


91- U.S.—^Bickford's Inc., v. Federal 
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object, and files a pleading in response, the proce¬ 
dural irregularity will be deemed to have been 
waived.® ® 

An answer by a third-party defendant which as¬ 
serts all defenses which could have been asserted 
had plaintiff amended his complaint to allege a claim 
against the third party may amount to a waiver 
by the third party of such an amendment of the 
complaint.! 

In an action in a federal court to recover damages 
for personal injuries, defendant’s failure to require 
plaintiff to make more definite and certain the al¬ 
legations as to injuries may preclude defendant from 
subsequently contending that an allegation of per¬ 
manent injuries is not sufficiently broad to cover 
physical injury.^ 

§ 365. Cure or Aider of Defects in Pleadings 

In actions in the federal courts a defective pleading 
may be aided or cured by another pleading, and even by 
a pleading of an adverse party. 

It has been said that the rule is long established,® 
and is recognized in federal procedure,^ that a de¬ 
fective pleading may be aided by an opposing plead- 
ing,5 and that a party will not be heard to insist 
that his adversary has omitted to allege facts that 


he himself has supplied.® Under this doctrine, a 
subsequent pleading of an adversary, if not there¬ 
after denied,*^ may cure a defect in a prior plead¬ 
ing,® and this principle has been judicially described 
as an elementary rule of practice.® This principle 
applies to substantive as well as procedural omis¬ 
sions.!® 

While the failure to allege an essential part of 
plaintiff’s case may be cured by evidence introduced 
during the course of the trial,!! a complaint which 
wholly fails to state a cause of action cannot be 
cured by evidence, even though that evidence, if 
properly pleaded in the first place, might have put 
the complaint beyond the reach of a demurrer.!® 

§ 366. -Jurisdictional Defects 

The failure to allege facts essential to Jurisdiction is 
not necessarily fatal if it appears from other papers 
which properly constitute the record that the facts essen¬ 
tial to Jurisdiction do actually exist. 

In suits in the federal courts the facts essential 
to jurisdiction should be distinctly alleged in the 
pleadings, as stated supra § 263, but if not so alleged 
in the pleadings, it may be sufficient if they appear 
in such other papers as properly constitute the 
record.!® The facts showing jurisdiction must ap- 


99. U.S.—Arp V. U. S., C.A.Wyo., 
244 F,2d 671, certiorari denied 78 
set. 34, 366 U.S. 826, 2 L.Ed.2d 
40. 

1. U.S.—Palls Industries, Inc. v. 
Consolidated Chemical Industries, 
Inc., C.A.La., 258 P.2d 277. 

2. U.S.—Caylor v. Virden, C.A.Mo., 
217 F.2d 739. 

3. U.S.—Texas & New Orleans R. 
Co. V. Miller, Tex., 31 S.Ct. 634, 221 
U.S. 408, 65 L.Ed. 789. 

D.C.—Holcomb v. Holcomb, 209 F.2d 
794, 93 U.S.APP.D.C. 242—Albert¬ 
son V. Federal Communications 
Commission, 182 P.2d 397, 87 U.S. 
App.D.C. 39. 

Snle stated by Chltty 

“It is laid down by Chltty (Chltty 
on Plead. 647), and for which he 
cites adjudicated cases which sup¬ 
port him, that, as a defective dec¬ 
laration may be aided at common 
law by the plea, so a defective plea 
may be aided, in some cases, by the 
replication.” 

U.S.—U. S. V. Morris, 10 Wheat. 246. 
286, 23 U.S. 246, 6 L.Ed. 814. 

4. U.S.—^Sullen v. De Brettevllle, 
C.A.Cal., 239 P.2d 824, certiorari 
denied Treasure Co. v. Bullen, 77 

S.Ct. 826, 363 U.S. 947, 1 L.Ed.2d 
856. 

5. U.S.—Texas & New Orleans R. 

Co. V. Miller, Tex., 31 S.Ct. 634, 221 
U.S. 408, 66 L.Ed. 789. I 


I Bullen V. De Brettevllle, C.A.Cal., 
239 P.2d 824 , certiorari denied 
Treasure Co. v. Bullen, 77 S.Ct. 825, 
363 U.S. 947, 1 L.Bd.2d 866. 

D.C.—Holcomb v. Holcomb, 209 P. 
2d 794, 93 U.S.App.D.C. 242—Al¬ 
bertson V. Federal Communications 
Commission, 182 P.2d 397, 87 U.S. 
App.D.C. 39. 

Defect In complaint cured by answer 

(1) In ejectment action where 
complaint failed to allege possession 
by defendant it was held that answer 
supplied necessary allegation and 
cured defect. 

U.S.—Cole V. Ralph, Nev., 40 S.Ct. 
321, 262 U.S. 286, 64 L.Ed. 667. 

(2) Failure to allege compliance 
with conditions precedent may be 
cured by allegations of answer. 

U.S.—^Resolute Ins. Co. v. Percy 

Jones, Inc., C.A.Okl., 198 F.2d 309. 

6. D.C.—^Albertson v. Federal Com¬ 
munications Commission, 182 P.2d 
397, 87 U.S.App.D.C. 39. 

7. U.S.—Bullen v. De Brettevllle, C. 
A.Cal., 239 F.2d 824, certiorari de¬ 
nied Treasure Co. v. Bullen, 77 S. 
Ct. 826, 863 U.S. 947, 1 L.Ed.2d 
866 . 

8. U S.—Texas & New Orleans R. 
Co. V. Miller, Tex., 31 S.Ct. 634, 221 
U.S. 408. 66 L.Ed. 789. 

Bullen V. De Brettevllle, C.A.Cal., 
239 F.2d 824, certiorari denied 
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Treasure Co. v. Bullen, 77 S.Ct. 
826, 363 U.S. 947, 1 L.Ed.2d 866. 
D.C.—Holcomb v. Holcomb, 209 F. 
2d 794, 93 U.S.App.D.C. 242—Al¬ 
bertson V. Federal Communications 
Commission, 182 F.2d 397, 87 U.S. 
App.D.C. 39. 

9. D.C.—Holcomb v. Holcomb, 209 
F.2d 794, 93 U.S.App.D.C. 242. 

10. U.S.—^United States v. Morris, 
N.T., 10 Wheat. 246, 6 L.Ed. 314. 

Bullen V. De Brettevllle, C.A. 
Cal., 239 P.2d 824, certiorari de¬ 
nied Treasure Co. v. Bullen, 77 S. 
Ct. 825, 353 U.S. 947, 1 L.Ed.2d 
856. 

D.C.—^Holcomb v. Holcomb, 209 F- 
2d 794, 93 App.D.C. 242—Albert¬ 
son V. Federal Communications 
Commission, 182 P.2d 397, 87 App. 
D.C. 39. 

11. U.S.—^Resolute Ins. Co. v. Percy 
Jones, Inc., C.A.Okl., 198 P.2d 309. 

12. U.S.—^United States v. Payne, C. 
C.A.Wash., 73 F.2d 900, certiorari 
dismissed 66 S.Ct. 87, 296 U.S. 669. 
80 L.Ed. 469—^National Surety Co. 
of New York v. Ulman, C.C.A. 
Mont., 68 P.2d 330—Kennedy Lum¬ 
ber Co. V. Rickborn, C.C.A.S.C., 40 
F.2d 228. 

13. U.S.—Rice v. Baltimore & O. R. 
Co., C.C.A.Ohio, 42 F.2d 387--Ward 
V. Morrow, C.C!.A.S.D., 15 P.2d 660 
—^Highway Const. Co. v. McClel¬ 
land, C.C.A.MO., 14 P.2d 406, re- 
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pear on the record,and the whole record may be 
looked to for the purpose of curing defective aver¬ 
ments as to jurisdiction.^® Thus, where jurisdic¬ 
tion in a federal court depends on the citizenship 
of the parties, if such citizenship, or if facts which 
in legal intendment constitute it, are not distinctly 
and positively alleged in the pleadings, it may be 
sufficient if they affirmatively and distinctly appear 
in some other part of the record.^® If jurisdiction 
depends on diversity of citizenship, the whole record 
may be looked to for the purpose of curing a defec¬ 
tive averment of citizenship, and if the requisite 
citizenship is anywhere expressly alleged, or facts 
stated which in legal intendment constitute such 
averment, it is sufficients'^ 

Jurisdiction will be sustained if the requisite aver¬ 
ment of diversity of citizenship appears in the sum¬ 


mons,S8 or subpoena ad respondendum,!^ or in oth¬ 
er papers properly constituting the record of the 
case;20 but diversity of citizenship, when essential 
to jurisdiction, must appear in some part of the 
record.^! If foreign citizenship, when essential to 
jurisdiction, is not so averred in the pleadings, it 
may be sufficient if it is made to appear affirmatively 
and distinctly in some other part of the record .22 

While it has been stated that averments of citizen¬ 
ship in papers not constituting part of the record are 
of no avail,23 because, under 28 U.S.C.A. § 1653, 
defective allegations of jurisdiction may be amend¬ 
ed on terms in the trial or appellate court, as dis¬ 
cussed supra § 323, it is now recognized that de¬ 
fective allegations as to citizenship are not fatal if 
diversity of citizenship does actually exist.24 


hearing denied 15 F.2d 187, certio¬ 
rari denied McClelland v. High¬ 
way Const. Co., 47 S.Ct. 670, 273 IT. 
S. 765, 71 Lr.Ed. 881. 

Anderson v. Jackson, C.C., 1 F. 
Cas,No.357, 2 Paine 426. 

Murphy v. Puget Sound Mortg. 
Co., D.C.Wash., 31 F.Supp. 318— 
Gaunt V. Lloyds America of San 
Antonio, D C.Tex., 11 F.Supp. 787, 
Realty Holding Co, v. Donaldson, 
D.C.Mlch., 294 F. 541, affirmed 46 
S.CL 621, 268 U.S. 398, 60 L.Ed. 
1014—O’Neil V. Co-Operative 

League of America, D.C.Pa., 278 
F. 737. 

25 C.J. p 767 note 45, 

Consequence of facts stated in plead¬ 
ings 

•*It is sufficient, to support the 
jurisdiction of a federal court, that 
the facts requisite to confer it ap¬ 
pear in any part of the record, or 
are the necessary consequences of 
the facts stated in the pleadings or 
findings of the court.” 

U.S.—Fldler v. Roberts, C.C.A.I1L, 
41 P.2d 306, 306. 

Becord of pre-trial conference 

In railroad company's action for 
declaratory judgment that Arizona 
train limit law was unconstitution¬ 
al, where railroad company sought 
to show presence of a substantial 
controversy within jurisdiction of 
federal courts by record of pre-trial 
conference, the facts in the record 
were held not to support railroad 
company’s contention. 

U.S.—Southern Pac. Co. v. Conway, 
C.C.A.Ariz., 116 P.2d 746. 

Diversity of citizenship of assignor 
appearing in record 
Under former § 41 of 28 U.S.C.A., 
(5 24 of the Judicial Code of 1911), 
an assignee of a chose in action 
could sue in a federal court only if 
the assignor could have maintained 
the suit In a federal court, and when 
an assignor sued and Invoked ju¬ 


risdiction on the basis or diversity 
of citizenship, it was necessary also 
to plead the diversity of citizenship 
of the assignor, and if diversity of 
citizenship of the assignor was not 
sufficiently alleged in the pleading, 
the defect would be fatal unless it 
elsewhere affirmatively appeared in 
the record that diversity of citizen¬ 
ship of the assignor actually did 
exist. 

U.S.—Woods V. First Nat. Bank, C.C. 

A.Ariz., 16 P.2d 856. 

25 C.J. p 768 note 62. 

14. U.S.—^Walkinshaw v. State of 
Pa., D.C,Pa., 119 F.Supp. 722— 
Bartels v. Sperti, Inc., D.C.N.Y., 73 
F.Supp. 751—^In re Pittsburgh Rys. 
Co., D.C.Pa., 60 F.Supp. 600, re¬ 
versed on other grounds, C.C.A., 
165 P.2d 477, certiorari denied 67 
S.Ct. 89, 329 U.S. 731, 91 L.Ed. 
632, and 67 S.Ct 90, five cases, 329 
U.S. 731, 91 L.Ed. 632—Borne v. 
Jones, D.C.La., 69 F.Supp. 170, af¬ 
firmed, C.C.A., 147 F.2d 1008. 

15. U.S.—Troupe v. Chicago, Duluth 
& Georgian Bay Transit Co., C.A. 
N.Y., 234 F.2d 253. 

Jurisdiction as not conferred by con¬ 
sent see infra § 476. 

Time or stage of proceedings when 
jurisdiction may be questioned see 
infra § 466. 

16. U.S.—^Blair Holdings Corp. v. 
Rubinstein, D.C.N.Y., 122 F.Supp. 
602. 

17. U.S.—^Kelleam v. Maryland Cas¬ 
ualty Co. of Baltimore, Md., C.CAl. 
Okl., 112 F.2d 940, reversed on 
other grounds 61 S.Ct. 695, 312 U. 
S. 377, 85 L,Ed. 899—Nash v. Penn¬ 
sylvania R. Co., C.C.A.Ohio, 60 F. 
2d 26—Fldler v. Roberts, C.C.A. 
Ill,, 41 F.2d 306—^Municipal Exca¬ 
vator Co. V. Siedhoff, C.C.A.Kan., 
15 F.2d 10—^Magna Oil & Refining 
Co. V. White Star Refining Co., C. 
C.A.Del., 280 F. 62. 
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Blair Holdings Corp. v. Rubin¬ 
stein, D.C.N.Y., 122 F.Supp. 602 
—Gerstman v. Poole, D.C.Pa., 88 F. 
Supp. 733—^Humphrey v. Port Knox 
Transit Co., D C.Ky., 68 F.Supp. 
362, affirmed, C.C.A., 161 P.2d 602. 

25 C.J. p 767 note 47. 

18. U.S.—Gordon v. Chattanooga 
Third Nat. Bank, Ala., 12 S.Ct. 657, 
144 U.S. 97, 36 L.Ed. 360. 

18. U.S.—^Hornthall v. Keary, Miss., 
9 Wall. 660, 19 L.Ed. 660. 

80. U.S.—^Kelleam v. Maryland Cas¬ 
ualty Co, of Baltimore, Md., C.C.A. 
Okl., 112 F.2d 940, reversed on 
other grounds 61 S.Ct. 696, 312 U. 
S. 377, 85 L.Ed. 899—Nash v. Penn¬ 
sylvania R. Co., C.C.A.Ohio, 60 F. 
2d 26—^Magna Oil & Refining Co. v. 
White Star Refining Co., C.C.A.DeI., 
280 P. 62. 

Howard v. Barr, D.C.Ky., 114 P. 
Supp. 48—^Humphrey v. Port Knox 
Transit Co., D.C.Ky., 68 F.Supp. 
362, affirmed, C.C.A., 161 F.2d 602. 

26 C.J. p 769 note 79. 

21. U.S.—^Hertlein v, Bundick, C.C. 
A.Va., 291 P. 766. 

26 C.J. p 767 note 64. 

Testimony on cross-examination 
Omission from complaint of alle¬ 
gation of plaintiff’s citizenship was 
held cured for jurisdictional pur¬ 
poses by his testimony as to his citi¬ 
zenship, brought out on his cross- 
examination by defendant and un¬ 
contradicted. 

U.S.—Cunard S. S. Co. v. Sullivan, C. 
C.A.N.Y., 6 F.2d 383. 

22. U.S.—C. H. Nichols Lumber Co. 
v. Pranson, Wash., 27 S.Ct. 102, 203 
U.S. 278, 51 L.Ed. 181. 

26 C.J. p 774 note 67. 

23. U.S.—^Denny v. Pironi, Tex., 11 
S.Ct. 966, 141 U.S. 121, 36 L.Ed. 667. 

26 C.J. p 769 note 80. 

24. U.S.—Superior Mfg. Corp. v. 
Hessler Mfg. Co., C.A.C 0 I 0 ., 267 F» 
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In order that a federal court may determine a con¬ 
troversy where the jurisdiction of the court depends 
on the amount that is in dispute, the jurisdictional 
amount should be alleged affirmatively and distinct¬ 
ly in the pleadings, as stated supra § 274. If the 
jurisdictional amount is not affirmative and dis¬ 
tinctly alleged in the pleading it is sufficient if it 
elsewhere appears in the record,25 or from evidence 
taken in the cause,26 and the pleadings may be sup¬ 
plemented by affidavits showing the true value or 
amount in controversy ;27 but if this fact is not 
properly alleged in the pleadings, it may be sufficient 
if it elsewhere appears in the record, as in the ap¬ 
plication for the writ of summons, or accompanying 
its service, or in the findings of the court.28 

§ 367. - By Verdict or Judgment 

A defect of form In a pleading in an action In a 
federal court may be cured by the verdict or Judgment. 

A formal defect in pleading, in the absence of ex¬ 
ception, may be cured by the verdict,29 since federal 
courts apply the rule of the common law that where 
there is any defect or omission in a pleading, wheth¬ 


er in substance or form, which would have been 
fatal on demurrer, if the issue joined is such as nec¬ 
essarily required on the trial proof of the facts so 
defectively stated or omitted, and without which 
it is not to be presumed that the judge would have 
directed the jury to give the verdict, such defect 
or omission is cured.^O The rule has been more 
tersely put that a verdict cures a defective statement 
of a title or cause of action, but not the statement 
of a defective title or cause of action.®^ 

In accordance with this rule it has been held that 
a defective complaint may be cured by judgment 
where evidence, introduced without objection, sup¬ 
plies proof of what the complaint failed to allege,22 
but the failure of a complaint to state a cause of 
action is not a mere defect in form which is cured 
by verdict and judgment,®^ and it has been stated 
that the rule is all but universal that if a complaint 
wholly fails to state a cause of action, and more 
especially if it affirmatively shows that there is no 
cause of action, the defect is fatal, and the doctrine 
of aider by verdict or findings is inapplicable.^^ 


L MOTIONS IN GENERAL 


§ 368. In General 

The Federal Rules of Civil Procedure prescribe a 
simple and elastic procedure to be followed In making 
motions in the federal courts, but the prescribed proce¬ 
dure must be followed. 

Rule 7 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that an application to 
the court for an order shall be by motion which, un¬ 


less made during a hearing or trial, shall be made in 
writing, shall state with particularity the grounds 
thereof, and shall set forth the relief or order 
sought. The requirement of writing is fulfilled if 
the motion is stated in a written notice of the hear¬ 
ing of the motion. It has been stated that the pur¬ 
pose of this Rule is to give a simple and elastic pro¬ 
cedure without too much emphasis on form,2 5 but 


2d S02—Stem v. Beer, C.A.Mlch., 
200 P.2d 794. 

Crockard v. Publishers, Saturday 
Evening: Post Magazine of Phila¬ 
delphia, Pa., D.C.Pa., 19 P.R.D. 611 
—^Excello Corp. v. Connor, D.C.N. 
J., 10 P.R.D. 288. 

25. U.S.—^Harvey v. American Coal 
Co., C.C.A.Ind., 60 P.2d 882, certio¬ 
rari denied 52 S.Ct. 43, 284 U.S. 669, 
76 L.Ed. 666—Leitch v. City of 
Chicago, C.C.A.I11., 41 F.2d 728, 
certiorari denied 51 S.Ct. 106, 282 

U. S. 891, 76 KEd. 786. 

Admiral Corp. v. Penco, Inc., D. 
C.N.T., 106 F.Supp. 1016, affirmed, 
C.A., 203 F.2d 617—Jewel Tea Co. 

V. Kraus, D.C.I11., 88 F.Supp. 1003, 
modified on other grrounds, C.A., 
187 F.2d 278—^Ross v. Southern 
Ry. Co., D.C.S.C., 20 F.Supp. 666. 

26 C.J. p 778 note 88. 

Bnty of court to deny Jurisdiction 
Circuit court of appeals should 
deny Jurisdiction as to Itself and 
court from which record comes, if it 
is apparent from whole record and 


nature of case that Jurisdictional 
amount is not involved. 

U.S.—Elliott V. Empire Natural Gas 
Co., C.C.AKan., 4 P.2d 493. 

26. U.S.—^Leitch v. City of Chicago, 
C.CA.I11., 41 P.2d 728, certiorari 
denied 61 S.Ct. 106, 282 U.S. 891, 
75 L.Ed. 786. 

Robinson v. Suburban Brick Co., 

W.Va., 127 P. 804, 62 C.C.A. 484. 
25 C.J. p 778 note 90. 

27. U.S.—^Federal Wall Paper Co. v. 
Kempner, D.C.N.T., 244 P. 240. 

28. U.S.—Dobson v. Parbenfabriken 
of Elberfleld Co., D.C.Pa., 206 F. 
125. 

29. U.S.—^Kincade v. Jeffery-De Witt 
Insulator Corp., C.A.Miss., 242 F. 
2d 328. 

30. U.S.—Lincoln Twp, v. Cambria 
Iron Co., Mich., 103 U.S. 412, 26 L. 
Ed. 618. 

United States v. Anderson, C.C.A. 
Or., 70 F.2cl 637. 

31. U.S.—^Lincoln Twp. v. Cambria 
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Iron Co., Mich., 103 U.S. 412, 26 L. 
Ed. 618. 

United States v. Anderson, C.C.A. 
Or., 70 P.2d 637. 

32. U.S.—^Nashua Savings Bank v. 
Anglo-American Land, Mortgage & 
Agency Co., N.H., 23 S.Ct. 617, 189 
U.S. 221, 47 L.Ed. 782. 

Mutual Ben. Health & Accident 
Ass'n V. Moyer, C.C.A.Alaska, 94 P. 
2d 906, certiorari denied 68 S.Ct. 
1054, 304 U.S. 681, 82 L.Ed. 1643. 

33. U.S.—U. S. V. Payne, C.C.A. 
Wash., 73 P.2d 900, certiorari dis¬ 
missed 66 S.Ct. 87, 296 U.S. 669, 80 
L.Ed. 469. 

34. U.S.—^U. S. V. Payne, supra— 
U. S. Fidelity & Guaranty Co. v. 
Whittaker, C.C.A.Mont., 8 F.2d 466, 
certiorari denied Whittaker v. U. 
S. Fidelity & Guaranty Co., 46 S.Ct. 
362, 270 U.S. 663, 70 L.Ed. 782. 

35. U.S.—Raughley v. Pennsylvania 
R. Co., C.A.Pa., 230 P.2d 387. 

Bistlnotions avoided 
The Federal Rules of Civil Pro- 
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the procedure prescribed by the Rule must be fol¬ 
lowed exactly,3 6 and, except for such motions 
as are made during a hearing or trial,^'^ all motions 
must be made in writing.^s Under a local court rule 
a motion must state the rule under which a motion 
is made, 3 9 

i The provision of Rule 7 (b) that a motion shall 
state with particularity the grounds thereof is not 
a mere technical requirement,^® and is not intended 
to be a mere matter of form.^i The requirement 

is real and substantial2 

Rule 7 (b) (2) provides that the Rules applicable 
to captions, signing, and other matters of form of 
pleadings apply to all motions and other papers pro¬ 
vided for by these Rules, and it has been held that 
an answer to a motion falls within the category of 
*‘other papers” of this provision,but it is not 
necessary that an answer to a motion be filed of 
record and docketed,^^ and it may be treated by the 
court as a brief in opposition to the motion.^5 

Ordinarily, neither a motion,^® nor an answer to 
a motion,^*^ is considered to be a pleading, which is 
defined in Rule 7 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., to include a complaint, the 
answer, the reply, the answer to a cross claim, and 
the third-party complaint and answer; but when a 
motion is construed by its effect and not by its 


form,^8 it may be a responsive pleading if the effect 
of granting the motion would be to dispose of the 
case on its merits.^® An answer to a motion is a 
formal notice to the court and to the other party 
that the party filing the answer is opposing the mo¬ 
tion, and it is a statement of the grounds for such 
opposition. 5® 

As a general rule the federal courts have power 
to permit the amendment of a motion,although 
the courts do not favor such amendments.While 
Subdivisions (b), (g), and (h) of Rule 12 are to the 
effect that certain enumerated defenses may be 
made by motion, and if an enumerated defense is 
made by motion the other enumerated defenses that 
are available should be included in the motion, and if 
not included in the motion the other defenses will, 
with certain exceptions, be deemed to have been 
waived, these several provisions of Rule 12 were 
not intended to preclude a party from making a cor¬ 
rective motion designed merely to cure a technical 
defect in a previous motion made on the same 
grounds before any ruling has been made on the de¬ 
fective motion and such provisions do not pre¬ 
vent a party who has raised one of the defenses 
by motion from subsequently, but well in advance of 
the hearing of the motion, amending the motion to 
include another defense which is available.^^ 


cedure have avoided all distinctions 
between demurrers, motions, excep¬ 
tions for insufficiency, and pleas. 
U.S.—Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, 
D.C N. J., 2 F.R.D. 278, reversed on 
other grounds, C.C.A., 130 F.2d 186. 

36. U S.—^In re J. & M. Doyle Co„ 
3rd Cir., 130 F.2d 340. 

Mitchell V. Public Service Co¬ 
ordinated Transport, D.C.N.J., 13 
F.R.D. 96. 

37. What constitute motions made 
at “h'earing or trial” 

An oral argument on a motion 
previously made is not the ‘ hear¬ 
ing'* at which the necessity for re¬ 
ducing motions to writing may be 
obviated. Motions made at a “hear¬ 
ing" are such as are incidental to 
the hearing itself, such as motions 
to exclude evidence, or for a directed 
verdict, or for a mistrial. They are 
such motions as are recorded in the 
minutes of the trial or hearing, and 
it is for that reason that the motion 
need not be reduced to writing. 

U.S.—^Hammond-Knowlton v. Hart- 
ford-Connecticut Trust Co. of 
Hartford, D.C.Conn., 26 F.Supp. 292. 

38. Oral request for extension of 
time beyond ten-day period pre¬ 
scribed by § 39 c of Bankruptcy Act, 
11 U.S.C.A. § 67 c, for filing peti¬ 


tion for review was not in compli¬ 
ance with Rule 7(b) of Federal Rules 
of Civil Procedure where request 
was not made in course of hearing 
reported by stenographer. 

U.S.—In re J. & M. Doyle Co., 3rd 
Cir., 130 F.2d 340. 

Informal request to judge for re- 
argument without notice to oppos¬ 
ing party and with no order by the 
Judge following the request was not 
in compliance with Rule. 

U.S.—^Raughley v. Pennsylvania R. 
Co., C.A.Pa., 230 P.2d 387. 

38. U.S.—^Holmberg v. Williamson, 
D.C.N.T., 136 F.Supp. 493. 

40. U.S.—U. S. V. Krasnov, D.C.Pa., 
143 F.Supp. 184. 

41. U.S.—Stelngut v. National City 
Bank of New York, D.C.N.Y., 36 F. 
Supp. 486. 

42. U.S.—U. S. V. Krasnov, D.C.Pa., 
143 F.Supp. 184—Steingut v. Na¬ 
tional City Bank of New York, 
D.C.N.Y., 36 F.Supp. 486. 

43. U.S.—^Wholesale Supply Co. v. 
South Chester Tube Co., D.C.Pa., 
20 P.R.D. 310. 

44. U.S.—^Wholesale Supply Co. v. 
South Chester Tube Co., supra. 

45. U.S.—Wholesale Supply Co. v. 
South Chester Tube Co., supra. 
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46. U.S.—Bigelow v. RKO Radio 
Pictures, D.C.Ill., 16 F.R.D. 16. 

Not responsive pleading 

U.S—In re Watauga Steam Laun¬ 
dry, D.C.Tenn., 7 P.R.D. 657. 

Motion not pleading even though mo¬ 
tion is in writing 

U.S.—Johnson & Gould v. Joseph 
Schlitz Brewing Co., D.C.Tenn., 28 
F.Supp. 650. 

47. U.S.—^Wholesale Supply Co. v. 
South Chester Tube Co., D.C.Pa., 20 
F.R.D. 310. 

48. U.S.—In re Watauga Steam 
Laundry, D.C.Tenn., 7 F.RD. 667. 

49. U.S.—Triangle Conduit & Cable 
Co., Inc. V. National Electric Prod¬ 
ucts Corp., D.C.Del., 38 F.Supp. 533. 

In re Watauga Steam Laundry, 
D.C.Tenn., 7 F.R.D. 667. 

60, U.S.—^Wholesale Supply Co. v. 
South Chester Tube Co., D.C.Pa., 
20 F.RD. 310. 

51. U.S.—Carter v. American Bus 
Lines, Inc., D.C.Neb., 22 F.RD. 
323. 

52. U.S.—Carter v, American Bus 
Line, Inc., supra. 

53. U.S.—Mutual Life Ins. Co. bf 
New York v. Egeline, D.C.Cal., 30 
F.Supp. 738. 

54. U.S.—MacNeil v. Whlttemore, G 
A.Vt., 264 F.2d 820. 
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§ 369, Time for Filing Motions 

A motion asserting one or more of the defenses speci¬ 
fied In the Federal Rules of Civil Procedure, if made 
prior to pleading, Is timely. 

Rule 12 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., specifies seven defenses which 
may be asserted by motion, and provides that a 
motion making any of such defenses shall be made 
before pleading if a further pleading is permitted. 
It follows that if a motion asserting one or more of 
the defenses specified is made prior to pleading the 
motion is timely.^5 Subdivision (h) of Rule 12 is 
to the effect that if certain of the defenses enumerat¬ 
ed in subdivision (b) of Rule 12 are not asserted 
by motion prior to pleading, or by answer or reply, 
they are deemed to have been waived, so that if a 
defense has been waived by failure to assert it as 
required by subdivision (b) of Rule 12, the court 
may properly refuse to permit it to be asserted by 
motion at a later stage of the proceedings.^® There 
are, however, certain defenses such as lack of fed¬ 
eral jurisdiction which may, under the provisions of 
Rule 12, be asserted by motion at any time, and at 
any stage of the proceedings.^^ 

Where an enlargement of time for answering is 
granted under the provisions of Rule 6 (b), it carries 
with it an enlargement of time for filing any pre¬ 
liminary motion.®® 

§ 370. Notice and Service of Motions 

Written motions are brought to the attention of the 
court by a notice of motion; and, while the Federal Rules 
of Civil Procedure prescribe five days notice of a hearing 
of a motion, this provision is regarded as directory in 
nature, so that the courts have some discretion In Its 
application. 

Motions which, by Rule 7 (b) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., must be in writing, 
are brought to the attention of the court by a notice 


of motion,®® and a motion may be dismissed if the 
notice of motion does not comply with the require¬ 
ments of Rules 7 (b) and 12 (b).®® Since a 
notice of motion serves the purpose of a rule to 
show cause and obviates the necessity for obtain¬ 
ing such a rule, rules to show cause are not prop¬ 
erly a part of the civil practice in federal district 
courts,and an application to the court for an 
order to show cause may be deemed to be a motion, 
and treated as such.®® 

Rule 6 (d) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., requires five days notice of a 
hearing of a motion. While the courts generally 
insist that counsel will, in the interest of fair and 
orderly justice, strictly adhere to the requirements 
of Rule 6 (d),®® the Rule is regarded as directory 
in nature, leaving the courts some discretion as to its 
application in a given case;®^ and when it is shown 
that an adverse party actually had notice of a mo¬ 
tion before the time that the motion is to be heard, 
with ample opportunity to appear and ask for addi¬ 
tional time should it be deemed necessary, the courts 
may not apply the Rule, if by such application the 
ends of justice would be defeated.®® However, the 
courts do not approve the practice of presenting an 
oral motion at pre-trial without notice to the court 
or to the adverse party,®® and the courts generally 
require strict compliance with such local rules of 
court as may exist relative to the procedure that 
must be followed to bring a motion to a hearing 
before the court.®*^ When notice is given by a liti¬ 
gant of a motion returnable on some named date, it 
is neither necessary nor customary for the judge to 
enter a formal order setting the motion for hearing 
on the date named.®® 

A party who fails to object to the hearing of mo¬ 
tions for defects in the notice of motion and in 
the time of serving the notice, but consents to argu- 


55. U.S.—Tuscarora Nation of In¬ 
dians V. Power Authority of State 
of New York, D.C.N.Y., 161 P.Supp. 
702. 

56- U.S.—Goodwin v, Townsend, C. 
A.Pa., 197 P.2d 970. 

57. U.S.—Burks v. Texas Co., C.A. 
La., 211 F.2d 443, 47 A.L.R.2d 646. 

58. U.S.—^Blanton v. Pacific Mut. 
Life Ins. Co., D.C.N.C., 4 F.R.D. 200, 
appeal dismissed, C.C.A., 146 F.2d 
725. 

59. U.S.—U. S. V. Rollnlck, D.C.Pa.. 
33 F.Supp. 863. 

60. U.S.—Advertisers Exchange v. 
Bayless Drug Store, D.C.N.J., 3 F. 
R.D. 178. 

61. U.S.—U. S. V. Rollnick, D.C.Pa., 
33 F.Supp. 863. 


62. AppUcatloii for order requiring 
plaintiff to show cause why plaintiff 
should not file reply to new matter 
set up as afilrmative defense in de¬ 
fendant’s answer would be consid¬ 
ered as a motion. 

U.S.—Bankers Bond & Mortgage Co. 
V. Wltherow, D.aPa., 1 F.R.D. 197. 

63. U.S.—Mitchell v. Public Service 
Coordinated Transport, D.C.N.J., 
13 F.R.D. 96. 

ZTotioe considered as timely made 
Where notice of motion, which was 
an amendment of original notice of 
motion which had sought less exten¬ 
sive relief, was served after argu¬ 
ment of motion but on or prior to 
final date fixed for submission of all 
papers, the court would consider 
such notice of motion, as amended, 

555 


as if it were timely made, even 
though party against whom motion 
was made did not have opportunity 
to address himself to all items of re¬ 
lief therein sought by movant. 

U.S.—Isenman v. Sandier, D.C.N.T., 
16 P.R.D. 400. 

64. U.S.—^Anderson v. Brady, D.C. 
Ky., 6 P.R.D. 85. 

65. U.S.—Anderson v. Brady, supra. 

66. U.S.—Mitchell v. Public Service 
Coordinated Transport, D.C.N.J., 13 
P.RD. 96. 

67. U.S.—Mitchell v. Public Service 
Coordinated Transport, supra. 

68. U.S.—Blanton v. Pacific Mut. 
Life Ins. Co., D.C.N.C., 4 F.R.D. 
200, appeal dismissed, C.CA., 146 
P.2d 726. 
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ment of the motion on the merits, thereby waives 
these technical objections,®^ 

When an order is signed *'nunc pro tunc” as of a 
specified date, it means that a thing is now done 
which should have been done on the specified date.*^® 

While Rule 5 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A,, as it applies to motions, pro¬ 
vides that every written motion other than one 
which may be heard ex parte shall be served on each 
of the parties affected thereby, except parties in de¬ 
fault for failure to appear, this Rule does not require 
that service of a motion must be made by the moving 
party,and it may be sufficient service of a motion 
that the clerk, pursuant to the judge’s direction, 
mails notice of the hearing of the motion to the par- 
ties.'^^ 

§ 371. Questions Which May Be Raised or 
Disposed of by Motion 

Those defenses which are specifically enumerated In 


subdivision (b) of Rule 12 may be asserted by motion, 
and, under the defense of failure to state a claim on which 
relief can be granted, It may be proper to raise by motion 
such defenses as laches or limitations. 

Rule 12 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that certain defenses 
may, at the option of the pleader, be asserted by mo¬ 
tion as well as by answer, and, under subdivision 
(b), among those defenses which, at the option of 
the pleader, may be asserted by motion is the ques¬ 
tion of federal jurisdiction,*^® that is, lack of juris¬ 
diction of the person,and lack of jurisdiction of 
the subject matter.75 Improper venue may also be 
asserted by motion.^® 

Under subdivision (b) of Rule 12 the defense 
that there is a failure to state a claim on which 
relief can be granted may, at the option of the 
pleader, be asserted by motion,77 and while it has 
been said that only those defenses which are 
enumerated in subdivision (b) may be raised by mo- 
tion,78 at the option of the pleader, there are other 


69. XJ.S.—^Mutual Life Ins. Co. of 
New York v. Eveline, D.C.Cal., 30 
F.Supp. 738. 

70. U.S.—Bowles v. Kent County 
Motor Co„ D-C-DeL, 6 F.R.D. 615. 

71. U.S,—^Napier v. Delaware, L. & 
W. R. Co., aA.N.Y., 223 F.2a 28. 

72. U.S.—^Napier v. Delaware, D. & 
W. R. Co., supra. 

Effect of appearance 

Contention that order made on mo¬ 
tion is invalid because notice of mo¬ 
tion was not properly served is with¬ 
out merit where party objecting to 
order appeared at hearing of motion. 
U.S.—U. S. V. Onan, C.A-Minn,, 190 
P.2d 1, certiorari denied 72 S.CL 
112, 342 U.S. 869, 96 L.Ed. 654. 

73. U.S.—Burks v. Texas Co., C.A- 
I^a., 211 F.2d 443, 47 A.L..R.2d 646. 

Continental Min. & Mill. Co v. 
Migliacclo, D.C.Utah, 16 F.R.D. 217. 

74. U.S.—Kerr v. Compagnie De 
Ultramar, C.A.N.Y., 260 P.2d 860. 

75. Defense on merits 
Contention that defendant was a 

common carrier, and not contract 
carrier as alleged in complaint, was 
defense on merits which could not 
be asserted by motion on the theory 
it was a defense of lack of jurisdic¬ 
tion over the subject matter. 

U.S.—^Porter v. Prentice, C.C.A.I11., 
156 F.2d 967. 

Zssnes referable to arbitration 
Where the issues of a suit are, 
a matter of law, referable to arbitra¬ 
tion, the defense of lack of jurisdic¬ 
tion of the subject matter which, un¬ 
der subdivision (b) of Rule 12, may 
be raised by motion, will authorize 
defendant to move for a stay pend¬ 
ing arbitration, and If the other con¬ 


ditions of the Arbitration Act are 
met, the court must grant the stay 
and hold its hand until arbitration is 
completed, since, pending arbitra¬ 
tion, the court is deprived of juris¬ 
diction of the subject matter. 

U.S.—^Evana v. Hudson Coal Co., C. 
C-A.Pa., 165 F.2d 970. 

Metal Polishers, Buffers, Plat¬ 
ers & Helpers Intern. Union Local 
No. 90, A. F. of 1m V. Rubin, D.C. 
Pa., 85 F.Supp. 363. 

76. U.S.—^MacNeil v. Whittemore, 
C.A.Vt, 264 F.2d 820. 

Tuscarora Nation of Indians v. 
Power Authority of State of New 
York, D.C.N.Y., 161 F.Supp. 702. 

77. U.S.-—Goodman v. U. S., D.C. 
Iowa, 28 F.Supp. 497, affirmed, C.C. 
A., 113 F.2d 914. 

Well-pleaded allegations admitted 
In motion brought under Rule 12 
(d) for failure to state claim, well- 
pleaded material allegations of com¬ 
plaint are taken as admitted; but 
conclusions of law or unwarranted 
deductions of fact are not admitted. 
U.S.—Jacobsen v. Overseas Tankshlp 
Corp., D.C.N.Y., 11 F.R.D. 97. 
Deviation from contract 

Such motion may be used to raise 
question of law whether there could 
be a deviation from the terms of a 
written contract. 

U.S.—^U. S. V. Edward Fay & Son, D. 

C.Pa., 31 F.Supp. 413. 

Bight to injunctive relief 
A motion challenging plaintlfTs 
right to injunctive relief for fail¬ 
ure to allege contemplated or pro¬ 
spective violations of act was pre¬ 
mature, since facts might be estab¬ 
lished by evidence Introduced at 
hearing which would authorize In¬ 
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junctive relief against prospective 
violations, even if it appeared that 
there had been a cessation of viola¬ 
tions before trial. 

U.S.—^Fleming v. Mason & Dixon 
Lines, D.C.Tenn., 42 F.Supp. 230. 
Stipulation presenting question to 
court whether complaint states claim 
on which relief can be granted re¬ 
quires that allegations of complaint 
be deemed to be true for purpose of 
deciding the question. 

U.S.—U. S. V. Lee, D.C.Wis., 40 F. 
Supp. 801. 

Provision applicable to claims only 
The sixth enumerated defense 
which, under subdivision (b) of Rule 
12, may be asserted by motion, ap¬ 
plies to claims and not to defenses. 
U.S.—^Indemnity Ins. Co. of North 
America v. Pan Am. Airways, D.C. 
N.Y., 58 F.Supp. 338. 

78. U.S.—^Bowles v. Gllck Bros. 
Lumber Co., C.C.A.Cal., 146 F.2d 
666, followed in Bowles v. Ray, 
146 F.2d 652, and certiorari denied 
65 S.Ct. 1654, 825 U.S. 877, 89 L. 
Ed. 1994, rehearing denied 66 S.Ct. 
12, 326 U.S. 804, 90 L.Ed. 490. 

Neighbours v. Harleysville Mut, 
Cas. Co., D.C.Md., 169 F.Supp. 368 
—^Kincaid v. City of Anchorage, D. 
C.Alaska, 99 F.Supp. 1017. 

Motion to stay proceedings 
Rule 12 (b) of the Federal Rules 
of Civil Procedure is not applicable 
to motion to stay proceedings pend¬ 
ing final determination of like action 
involving substantially same issues 
and parties in another court, since 
motion to stay proceedings is not a 
“defense” within meaning of the 
rule. 

U S.—Green v. Gravatt, D.C.Pa., 35 F. 
Supp. 491. 
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defenses,such as limitations^o or laches,which, 
although not enumerated in subdivision (b) of Rule 
12, may be asserted by motion, but the motion is 
generally based on the sixth enumerated defense 
of subdivision (b) of Rule 12, that is, the failure 
to state a claim on which relief can be granted.^^ 
A motion asserting that there has been a failure 
to state a claim on which relief can be granted may 
be used to test the sufficiency of a defense con¬ 
tained in defendant’s answer,83 or in plaintiff’s re¬ 
ply to defendant’s counterclaim.84 

Although a motion to strike a pleading on the 
ground that it is a sham ordinarily is not per¬ 
missible under the Federal Rules of Civil Procedure 
as discussed infra § 422, under Rule 56 (d), sham 
issues may be withdrawn from trial in conjunction 
with a motion for summary judgment,®^ or, under 
Rule 16, the same relief may be obtained when issues 
are ordered simplified.86 The legal sufficiency of a 
matter pleaded by defendant by way of avoidance 
may be determined by motion, 87 and the motion may 
be by plaintiff under Rule 12 (f) providing for mo¬ 
tions to strike,88 or it may be by defendant under 
Rule 12 (c) authorizing motions for judgment on 
the pleadings.83 

The courts are reluctant to grant a motion order¬ 
ing revision of the pleadings unless the allegations 


objected to have no purpose or are clearly preju¬ 
dicial,30 but the court may grant a motion to set 
aside an unauthorized pleading.oi 

After a complaint has been amended, the amend¬ 
ed complaint supersedes the original complaint, as 
stated supra § 347, so that no motion of any nature 
w’hatsoever may be addressed to the original com¬ 
plaint.® 3 The task of limiting issues, or of eliminat¬ 
ing surplusage from a complaint should be accom¬ 
plished by pre-trial proceedings, and not by motions 
addressed to the complaint.® 3 

In cases decided prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure, it was held that ques¬ 
tions which are properly for the trial court could 
not be determined on motion, and that one de¬ 
fendant could not test the sufficiency of the answer 
of a codefendant by motion.®5 

§ 372. Consolidation of Motions 

Under the provisions of the Federal Rules of Civil 
Procedure, a defense or objection Is not waived by being 
asserted with other defenses or objections. If a de¬ 
fense or objection is asserted, other defenses or objections 
are to be included In the motion or they will, with certain 
exceptions, be deemed to have been waived. 

Rule 12 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., consists of several subdivisions, some 
of which contain limitations designed as safeguards 


79. Ensra^ezneut In interstate com¬ 
merce 

In action allegringr injuries were 
received while plaintiiE was engaged 
in interstate commerce, question as 
to whether plaintift was engaged in 
interstate commerce at time of sus¬ 
taining injuries would be determin¬ 
ed in advance of trial where parties 
stipulated that this question should 
be so determined. 

U.S.—dAgostino v. Pennsylvania R. 
Co., D.C.N.T., 60 F.SUPP. 726— 

Ermin v. Pennsylvania R. Co., D. 
C.N.T., 86 F.Supp. 936. 

m condemnation proceeding ques¬ 
tion as to which of two claimants 
was entitled to receive payment from 
government would, on motion, be de¬ 
termined prior to determination as to 
value and amount of compensation. 
U.S.—^U. S. V. 63% Acres of Land, 
etc., Borough of Brooklyn, Kings 
County, New York, D.C.N.T., 42 F. 
Supp. 746. 

80. U.S.—■Williams v. Coughlan, C. 

A.Alaska, 244 P.2d 6—Suckow Bor¬ 
ax Mines Consol, v. Borax Consol¬ 
idated, CA..Cal., 186 F.2d 196, cer¬ 
tiorari denied 71 S.Ct. 606, 340 U.S. 
943, 95 L.Ed. 680, rehearing denied 
71 S.Ct. 620, 341 U.S. 912, 95 L.Ed. 
1349—^Panhandle Eastern Pipe 

Line Co. v. Parish, C.CA..E:an., 168 


P.2d 238—^Brictson v. Woodrough, 
C.C.A.Neb., 164 F.2d 107, certiorari 
denied 68 S.Ct. 1600, 334 U.S. 849, 
92 L.Ed. 1772—Gossard v. Gossard, 
C.CA..C 0 I 0 ., 149 F.2d 111—Conti¬ 
nental Collieries v. Shober, C.C.A. 
Pa., 130 P.2d 631—^Leimer v. State 
Mut, Life Assur, Co., C.C.A.M 0 ., 
108 F.2d 302. 

French v. U. S, Fidelity & Guar¬ 
anty Co., D.C,N.J„ 88 F.Supp. 714. 

Sherwin v. Oil City National 
Bank, D.C.Pa., 18 F.R.D. 188, af¬ 
firmed. C.A., 229 F.2d 836. 

81. U.S.—Sherwin v. Oil City Na¬ 
tional Bajik, supra. 

82. U.S.—Panhandle Eastern Pipe 
Line Co. v. Parish, C.C.A.Kan., 168 
F.2d 238—Continental Collieries v. 
Shober, C.C.A.Pa., 130 F.2d 631— 
Leimer v. State Mut. Life Assur. 
Co., C.CJV.MO., 108 F.2d 302. 

French v, U. S. Fidelity & Guar¬ 
anty Co., D.C.N.J., 88 F.Supp. 714. 

Limitations or laches asserted as de¬ 
fense by motion to dismiss see in¬ 
fra § 814. 

83. U.S.—^Dysart v. Remington Rand, 
Inc., D.C.Conn., 31 F.Supp. 296. 

84. U.S.—Schenley Distillers Corpo¬ 
ration V. Renken, D.C.S.C., 34 F. 
Supp. 678. 

85. U.S.—^Intra-Mar Shipping (Cuba) 
S. A. V. John S. Emery & Co., D.C. ^ 
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N.T., 11 FRD. 284—Tale Trans- 
port Corp. V. Yellow Truck & 

Coach Mfg. Co., D.C.N.Y., 3 P.R.D. 
440. 

86. U.S.—^Intra-Mar Shipping (Cuba) 

S. A. V. John S. Emery & Co., D.C. 
N.Y., 11 F.R.D. 284—Yale Trans¬ 
port Corp. V. Yellow Truck & 

Coach Mfg. Co.. D.C.N.Y., 3 F.R.D. 
440. 

87. U.S,—Syracuse Broadcasting 
Corp. V. Newhouse, D.C.N.Y., 14 
F.R.D. 168. 

88. U.S.—Syracuse Broadcasting 
Corp. V. Newhouse, supra. 

89. U.S,—Syracuse Broadcasting 
Corp. V. Newhouse, supra. 

90. U.S.—Steckel v. Beeghly, D.C. 
Ohio, 8 F.RD. 116. 

91 . BepUcatloa 

U.S.—Lewis V. Gould, C.C.N.Y., Fed. 
Cas.No.8,324, 13 Blatchf. 216. 

92. U.S.—^U. S. V. Shofner Iron & 
Steel Works, D.C.Or., 71 F.Supp. 
161. 

93. U.S.—Colton v. Wonder Drug 
Corp.. D.C.N.Y., 21 F.R.D. 236. 

94. U.S.—Kellogg Co. v. National 
Biscuit Co., C.C.A.N.Y.. 71 F.2d 
662. 

95. U.S.—U. S. V. Mason. D.C.Pla., 3 
F.2d 318. 
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against dilatory tactics.^® Subdivision (g), relat¬ 
ing to consolidation of motions, is to the effect 
that if a party by motion raises one of the defenses 
enumerated in subdivision (b), he must include in 
that motion all other defenses available to him which 
may be raised by motion, and if he fails to do so 
he may not make a motion based on any such de¬ 
fenses or objections, except as provided in subdivi¬ 
sion (h). Under the pleading scheme envisaged by 
Rule 12, and particularly by subdivisions (b), (g), 
and (h), those defenses which are enumerated in 
subdivision (b) may be made by motion and dis¬ 
posed of prior to the answer, and to prevent the 
waste of time resulting from the filing of succes¬ 
sive motions, subdivision (g) requires the con¬ 
solidation of motions,97 and a motion may be denied 
because it was not consolidated with a previous mo¬ 
tion as required by subdivision (g).^® 

Thus, if a party in his first motion challenges the 
jurisdiction of the court, and this motion is denied, 
a subsequent motion asserting insufficiency of service 
of process is improper since such defense should 
have been raised by the motion which challenged the 
jurisdiction of the court.^^ Furthermore, if a mo¬ 
tion is made asserting any of the defenses enumer¬ 
ated in subdivision (b), all other defenses enumerat¬ 
ed in subdivision (b) and not included in the motion 
are regarded as waived, except those specified in 
subdivision (h).i 


There is a difference of opinion as to whether such 
omitted defenses may be subsequently asserted in the 
answer,^ and while it has been held that such an 
omitted defense may be presented in the answer,^ 
it has also been held that such an omitted defense 
may not be asserted either by a subsequent motion 
or by answer,*4 and it has been stated that if a party 
makes a motion under Rule 12 and omits from it 
some defense or objection which could have been 
included, he may not raise that defense or objection 
in his answ^er, unless it comes within one of the 
exceptions of subdivision (h).^ 

Even though a party makes separate motions,® 
as where separate motions are filed simultaneously,7 
both motions are properly before the court and the 
court may treat them together. 

Subdivision (b) of Rule 12 provides that no de¬ 
fense or objection is waived by being joined with 
one or more other defenses or objections in a re¬ 
sponsive pleading or motion, and under this provi¬ 
sion the joinder of several of the defenses enumer¬ 
ated in subdivision (b) into one motion does not 
constitute a waiver of any of the asserted defenses.® 
Although a motion to intervene is not specifically 
covered by Rule 12, such a motion may be combined 
with a motion to dismiss the complaint,^ and there 
may be a consolidation of other motions under the 
provisions of subdivision (g).^® Since subdivision 


96. U.S.—^Keefe v. Derounian, D.C. 
Ill., 6 F,R.D. 11. 

97. U.S.—Keefe v. Derounian, su¬ 
pra. 

98. U.S.—^First Nat. Bank of Anch¬ 
orage V, Kaiser-Fraser of Anchor¬ 
age, Inc., D.C.Alaska, 139 F.Supp. 
346. 

Pailure to consolidate as violative 
of Bnle 

Defendants’ motion to dismiss 
complaint, filed after denial of de¬ 
fendants’ motion for hill of particu¬ 
lars, was violative of Federal Rule 
relating to consolidation of motions. 
U.S—^U. S. V. Columbia Gas & Elec¬ 
tric Corporation, D.C.Del., 1 FRD. 
606. 

99. U.S.—Keefe v. Derounian, DC. 
Ill., 6 F.R.D. 11. 

1. U.S.—Elbinger v. Precision Metal 
Workers Corp., D.C.Wis., 18 F.R.D. 
467—^Federal Landlords Committee 
V. Woods, D.C.N.T., 9 F.R.D. 622— 
Keefe v. Derounian, D.C.Ill., 6 F. 
R.D. 11. 

2. U.S.—^Keefe v. Derounian, supra. 

3. Improper venne 

Where defendant moved under 
Rule 12 (e) for more definite state¬ 
ment, he thereafter In his answer 
could raise improper venue as de-1 


fense, since subdivision (g) of Rule 
12 relating to consolidation of mo¬ 
tions did not prohibit assertion of 
such defense by answer after motion 
for more definite statement. 

U.S.—Phillips V. Baker, C.C.A.Cal., 
121 F.2d 752. 

4. Defective service 

Where prior to answering com¬ 
plaint defendant moved to dismiss 
for failure to state cause of action, 
and motion was denied, court held 
that failure to include in that mo¬ 
tion an objection to service of proc¬ 
ess would constitute waiver of such 
defense, and it could not thereafter 
be asserted either by motion or by 
answer. 

U.S.—^Keefe v. Derounian, D.C.I11., 6 
P.R.D. 11. 

5. U.S.—^P. Belersdorf & Co. v. Duke 
Laboratories, D.C.N.T., 10 P.R.D. 
282. 

6. U.S.—Sauquoit Valley Farmers 
Co-op. V. Wickard, D.C.N.Y., 45 F. 
Supp. 104—Palmer v. Palmer, D.C. 
Conn., 31 F Supp. 861. 

Crosby v. Oliver Corp., D.C.Ohio, 
9 F.R.D. 110. 

7. U.S.—Johnson & Gould v. Joseph 
Schlitz Brewing Co., D.C.Tenn., 28 
F.Supp. 650. 


8. U.S.—^Kamen Soap Products Co. 
V. Struthers Wells Corp., D.C.N.T., 
159 F.Supp. 706—Johnson & Gould 
V. Joseph Schlitz Brewing Co., D. 
C.Tenn, 28 F Supp. 650. 

Federal Landlords Committee v. 
Woods, D.C.N.T., 9 F.R.D. 622— 
Klein v. Hines, D.C.I11., 1 P.R.D. 
649. 

trader former Equity Buies, Rule 
29, defendant’s joinder of motion to 
dismiss with its motion to set aside 
service was not improper and could 
not be considered as an admission of 
the allegation of the bill, where ap¬ 
pearance was specially made for pur¬ 
pose of motion only. 

U.S.—^Andis v Schick Dry Shaver, C. 
C.A.Wis., 94 F.2d 271. 

9. U.S.—^Minneapolis - Honeywell 
Regulator Co. v. Thermoco, Inc., C. 
C.A.N.T., 116 F.2d S45. 

10. U.S.—Friedman v. Transamerlca 
Corp., D.C.Del.. 63 F.Supp. 247. 

Speed V. Transamerlca Corp., D. 
C.Del., 6 F.R.D. 56. 

Consolidation of motions as to costs 
Motions to require plaintiff to pay 
costs of prior action and make cost 
bond or show that attorneys had no 
Interest In recovery or Joined in pau¬ 
per’s oath and to strike certain para¬ 
graphs from complaint, as well as 
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(h) of Rule 12 specifically provides that the defense 
of failure to state a claim on which relief can be 
granted may be made by motion for judgment on 
the pleadings, it follows that the court may rule on 
a motion to dismiss which is contained in a motion 
for judgment on the pleadings.!^ 

While subdivision (g) of Rule 12 was designed 
to encourage the consolidation of motions and to 
discourage the dilatory device of making them in 
series, and although the obvious purpose of sub¬ 
division (g) is to avoid forced delays, and to pro¬ 
hibit the bringing by separate motion any defense 
which was omitted from the first motion although 
available, 13 this provision does not preclude a party 
who has raised by motion one of the defenses 
enumerated in Rule 12 (b) from subsequently 
amending the motion to include other of the enu¬ 
merated defenses, as stated supra § 368. 

Rule 12 (g), prior to the amendment which be¬ 
came effective March 19, 1948, provided for the con¬ 
solidation of motions into two groups. The first 
group included those motions which asserted the 
first five defenses enumerated in subdivision (b) of 
Rule 12, lack of jurisdiction over the subject matter, 
lack of jurisdiction over the person, improper venue, 
insufficiency of process, and insufficiency of service 
of process. The second group included such motions 
as were made under other subdivisions of the Rule.l-^ 
This procedure in effect permitted a special appear¬ 
ance pending the determination of the motions deal¬ 
ing with jurisdiction and venue.i^ Under this pro¬ 
vision of subdivision (g) of Rule 12 a defendant 
could, by a single motion, assert any or all of the 
first five defenses enumerated in subdivision (b) 
before making any other motions under the Rule.i® 
A defendant was not required to consolidate the 
sixth defense specified in subdivision (b), failure 


to state a claim on which relief could be granted, 
with the first five defenses specified in subdivision 
(b) and a defendant who so desired could defer 
asserting by motion the sixth defense of subdivision 
(b) until there was a disposition of the motion as¬ 
serting any or all of the first five defenses. 

§ 373. Preliminary Hearing of Defenses or 
Objections 

When any of the defenses specifically enumerated in 
Rule 12(b) of the Federal Rules of Civil Procedure, 28 
U.S.C.A., are raised, either by motion or by answer, on 
application by a party the court may hold a preiiminary 
hearing to determine such defenses, but it is discretionary 
with the court whether such defenses will be determined 
at the preliminary hearing or will be deferred to be deter¬ 
mined at the trial. 

Rule 12 (d) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., is to the effect that when any 
of the defenses specifically enumerated in subdivi¬ 
sion (b) of Rule 12 have been raised, either by 
pleading or by motion, they may be heard and 
determined before trial on application of any party, 
unless the court orders that the hearing and deter¬ 
mination thereof be deferred until the trial. The 
purpose of the preliminary hearing provided for 
by Rule 12 (d) is to test the sufficiency of the de¬ 
fenses or objections,13 and it affords a party wishing 
to challenge the last prior pleading for legal suffi¬ 
ciency the opportunity to do so, in a motion ad¬ 
dressed to that issue.13 Thus, when it is asserted in 
defense that there has been a failure to state a claim 
on which relief can be granted, subdivision (d) pro¬ 
vides the proper practice for presenting such de- 
fense,20 although when it is reasonably possible, final 
judgments of trial courts should be based on the 
facts as definitively established rather than on pre¬ 
liminary pleadings alone .21 


previous motion attacking* court’s Ju¬ 
risdiction over persons sued, should 
have been consolidated Into one mo¬ 
tion. 

U S.—^Ayers v. Conser, D.C.Tenn., 26 
F.Supp. 95. 

11. U.S.—State of Missouri ex rel. 
and to Use of De Vault v. Fidelity 
& Casualty Co. of New York, C.CA.. 
Mo., 107 F.2d 343. 

12. U.S—Bowles V. Sunshine Pack¬ 
ing Corp. of Pennsylvania, D.C. 
Pa., 6 P.R.D. 282. 

D.C.—Thorne, Neale & Co., Inc. v. 
Coe, Commissioner of Patents, D. 
C., 3 F.R.D. 259. 

13. U.S.—Phillips V. Baker, C.C.A. 
Cal., 121 P.2d 752. 

14. U.S.—^Federal Landlords Com¬ 
mittee V. Woods, D.C.N.Y., 9 F.R.D. 
622. 


15. U.S.—Federal Landlords Com¬ 
mittee V. Woods, supra. 

16. U.S.—Equitable Life Assur. Soc. 
of U. S. V. Saftlas, D.C.Pa.. 35 F. 
Supp. 62. 

Bowles V. Sunshine Packing 
Corp. of Pennsylvania, D.C.Pa., 6 
F.R.D. 282—Smith v. Belmore, D. 
C.Wash., 1 F.R.D. 633—Martin v. 
Moery, D.C.I11., 1 P.R.D. 127. 

17. U.S.—^Bowles v. Sunshine Pack¬ 
ing Corp. of Pennsylvania, D.C.Pa., 
6 F.R.D. 282—^Martin v. Moery, D. 
C.I11., 1 F.R.D. 127. 

18. U.S.—Cooper v. Westchester 
County. D,C.N.Y.. 42 F.Supp. 1. 
Where special demurrers were filed 

prior to effective date of Federal 
Rules of Civil Procedure, but were 
not presented to court until after 
Rules became effective, it was nec¬ 
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essary for court to determine what 
effect would be given to such demur¬ 
rers, since, under Rule 7(c) of the 
Federal Rules of Civil Procedure, 
demurrers were abolished; and it 
was held that demurrers would be 
treated as motions to dismiss for 
failure to state claim on which re¬ 
lief could be granted, and to be dis¬ 
posed of prior to trial. 

U.S.—Gay v. E. H. Moore, Inc., D.C. 
Okl., 26 F.Supp. 749. 

13. U.S.—^Winkler v. New York 
Evening Journal, D.C.N.Y., 32 F. 
Supp. 810. 

20. U.S.—Winkler v. New York Eve¬ 
ning Journal, supra. 

21. U.S.—U. S. V. Central States 
Theatre Corp., D.C.Neb., 159 F. 
Supp, 552. 
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Since the provision of subdivision (d) of Rule 12 
is for the purpose of avoiding technicalities and to 
cut through formalities ,22 a federal court may hold 
a preliminary hearing, as provided by subdivision 
(d), on an oral application by one of the parties, 
where the other party appeared and participated 
in the hearing,23 although a written application for 
such a hearing is preferred practice.^^ 

It has been stated that there is no rule of law 
which prohibits a party from taking advantage of 
subdivision (d) of Rule 12, in the absence of an 
order of the court deferring consideration of the 
defenses in point of law until the trial,25 but a 
party is entitled to move for the preliminary hear¬ 
ing provided by subdivision (d) only if one or more 
of the defenses enumerated in subdivision (b) have 


been asserted and made an issue in the case.26 

When any of the defenses enumerated in sub¬ 
division (b) of Rule 12 have been asserted, and an 
application has been made by one of the parties 
for a preliminary hearing of such defenses,27 un¬ 
der subdivision (d) it is discretionary with the court 
whether there should be a preliminary hearing, or 
whether the determination should be deferred until 
the trial.23 Ordinarily the court will grant a hearing 
in advance of trial where rulings at that time may 
greatly simplify and shorten the trial ;29 but the 
court will usually defer determination until the 
trial where the questions presented can best be 
determined at that time,®® and the court may order 
determination deferred where it appears that sub¬ 
stantial justice will be accomplished thereby, in 


Delaware Floor Products v. 
Franklin Distributors, D.C.Pa., 12 
P.K.D. 114—^Bowles v. Bissinger & 
Co., D.C.Cal., 3 F.R.D. 494. 

22. U.S.—^Tudor v. Leslie, D.C.Mass., 
36 F.Supp. 969, 

23. U.S.—Tudor v. Leslie, supra. 

24. U.S.—Tudor v. Leslie, supra. 

25. U.S.—^Alesna v. Rice, D.C.Ha- 
waii, 74 F.Supp. 865, afl3rmed, C. 
A., 172 F.2d 176, certiorari denied 
70 S.Ct. 63, 338 U.S. 814, 94 L.Ed. 
492. 

26. Absence of issue 

There can be no preliminary hear¬ 
ing In case of interposition of de¬ 
fense of lack of jurisdiction over 
subject matter or person, improper 
venue. Insufficiency of process, in¬ 
sufficiency of service of process, or 
failure to state a claim on which re¬ 
lief can be granted, where no such 
issue was tendered by the answer. 
U.S.—Levin v. Brumberg, D.C.N.Y., 
42 F.Supp. 747. 

27. Pailure to move for hearing 

If defendant asserts in answer 
defenses specified in subdivision (b), 
but does not move for a hearing and 
determination of such defenses as 
contemplated by subdivision (d), no 
decision will be made on such de¬ 
fenses in advance of trial. 

D.C.—Dunn v. Parker, D.C., 8 F.R.D. 
373. 

Both parties willing that Issue he 
determined in advance 
Even though both parties to the 
suit are willing that issues be de¬ 
termined in advance of trial, wheth¬ 
er there will be such a determina¬ 
tion is a matter court will decide. 
U.S.—^U. S. V. Central States Theatre 
Corp., D.C.Neb., 159 F.Supp. 552. 
Xssue not to he determined in ah- 
seace of motion 

Where at pre-trial conference a 
question of law was presented which < 


it was believed would arise at the 
trial, and although by the pre-trial 
stipulation and order entered there¬ 
on it was indicated that there would 
be a decision by the court on the 
point prior to trial, the court would, 
nevertheless, decline to determine 
the question prior to trial in the ab¬ 
sence of any motion which required 
the question to be answered. 

U.S.—Phillipp V. U. S. Casualty Co., 
D.C.Colo., 127 F.Supp. 87. 

28. U.S.—U. S. V. General Elec. Co., 
D.C.3Sr.Y., 170 F.Supp. 596—U. S. 
V. Central States Theatre Corp., 
D,C.Neb., 159 F.Supp. 652—Sun 
Cosmetic Shoppe v. Elizabeth Ar¬ 
den Sales Corp., D.C.N.Y., 81 P. 
Supp. 647—^Equitable Life Assur. 
Soc. of U. S. V. Saftlas, D.C.Pa., 
35 F.Supp. 62—Schenley Distillers 
Corporation v. Renken, D.C.S.C., 34 
F.Supp. 678—^Hawn v. American 
S. S. Co., D.C.N.Y., 26 F.Supp. 428. 

Former Equity Buies 
Under the old equity practice, it 
was permissible to attack legal suffi¬ 
ciency of an answer by motion and 
the court in its discretion might en¬ 
ter a ruling on such motion in ad¬ 
vance of triaL 

U.S.—^Dysart v. Remington Rand, D. 
C.Conn., 31 F.Supp. 296. 

BlTect of order at hearing 

No further relief would be grrant- 
ed under defendants' motion In which 
it was asserted that there had been 
a trial and decision at nisi prius, but 
no final judgment in state court of 
California in litigation which might 
have decisive effect upon result of 
present case, where at pretrial hear¬ 
ing on Sept, 18, 1940, district court 
entered an order that case would not 
be assigned for hearing prior to Jan. 
15, 1941, unless before that time a 
final Judgment was entered in Cali¬ 
fornia proceedings. 

U.S.—^Monks V. Barker, D.C.Mass., 35 


F.Supp. 629—Monks v. Barker, D. 
O.Mass., 35 F.Supp. 528. 

29. U.S.—^Dysart v. Remington Rand, 
' D.C.Conn., 81 F.Supp. 296. 
Betexmlnatiou by three-judge court 

prior to trial 

Where claim alleged in complaint 
was one which had to be tried by 
statutory three-judge court, and cer¬ 
tain of the defenses specified in sub¬ 
division (b) were asserted, it was 
held that such defenses could be de¬ 
termined by three-judge court in ad¬ 
vance of trial if such course was 
requested by any party. 

U.S.—^Atlantic Lumber Corporation v. 
Southern Pac. Co., D.C.Or., 3 F.R. 
D. 313. 

30. U.S.—^Park-In Theatres v. Para- 
mount-Richards Theatres, D.C.Del., 
81 F.Supp. 471—Powell v. Knight, 
D.C.Va., 74 F.Supp. 191—Liquid 
Carbonic Corp. v. Goodyear Tire 
& Rubber Co., D.C.Ohio, 38 F.Supp. 
620—Siblcca-Del Mac, Inc., v. Min¬ 
us Shoe Co., D.C.Mass., 36 F.Supp. 
623—^Devier v. George Cole Motor 
Co., D.C.Va., 27 F.Supp. 978. 

De BelalefC v. Moulton, D.C.R.I., 
17 F.R.D. 207—Miller v. Camarco 
Contractors, D.C.N.Y., 11 F.R.D. 
660—Forstmann Woolen Co. v. Al¬ 
exander’s Dept. Stores, D.C.N.Y., 11 
F.R.D. 406—Welty v. Clute, D.C.N. 
Y., 1 F.R.D. 107. 

Detexmlnatiou deferred to avoid du¬ 
plication of proof 

U.S.—Gulbenkian v. Gulbenkian, D.C. 

N.Y., 33 F.Supp. 19. 

Former Equity Buies 
In action for treble damages for 
violating antitrust acts, questions 
with respect to purpose of defend¬ 
ant's prosecution of suit to restrain 
plaintiffs manufacture of product 
involved in litigation were for trial 
court, and could not be determined 
on motion attacking complaint. 

U.S.—^Kellogg Co. v. National Bis¬ 
cuit Co., C.CA-N.Y., 71 F.2d 662. 
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view of the difficulty in determining the situation 
from the pleadings,^! and a motion seeking, in ad¬ 
vance of trial, to raise a question arising out of a 
fact situation which cannot be adequately presented 
except as a trial question will be denied.32 

When any of the defenses enumerated in subdivi¬ 
sion (b) of Rule 12 have been properly raised, and 
application is made that there be a determination of 
such defense prior to trial, whether the court will 
make such determination before the trial, or leave 
the determination to be made at the trial, may de¬ 
pend on which particular defense is being asserted.23 
While it has been stated that Rule 12 (d) contem¬ 
plates a preliminary hearing and determination of 
jurisdictional issues in advance of trial,24 so that 
if the defense is lack of diversity of citizenship, as a 
general rule it will be determined in advance of 
trial the court may, for good cause, defer deter¬ 
mination of a jurisdictional issue,2fi and if the de¬ 
fense is lack of jurisdictional amount, usually the 
determination will be deferred 'until the trial.27 

When any of the defenses enumerated in sub¬ 


division (b) of Rule 12 have been properly asserted, 
and at a hearing in advance of trial the motion in 
which such defenses are presented is denied, the 
denial of such motion does not affect the right of 
the court to reconsider the defense thus asserted.^s 

§ 374. Determination or Disposition of Mo¬ 
tions 

The determination of a motion In the federal courts 
may be either by an express order or It may be by Impli¬ 
cation, and an order determining a motion may be either 
oral or written. 

While it has been stated that for an order to be 
treated as denying a motion, the order must do so 
explicitly,29 actually, the determination of a motion 
is not always express, but may be implied,and 
the entry of an order inconsistent wuth granting the 
relief sought by a motion is an implied denial of the 
motion.4i Similarly, the entry of final judgment in 
a cause is in effect an overruling of all motions 
pending prior thereto in the case.^2 Action of the 
court in dismissing plaintiff’s petition for failure to 
state a claim on which relief could be granted 


31. U.S.—^Banks v. Klngr Features 

Syndicate, D.C.N.Y., 30 F.Supp. 

352. 

Kute Kiddies Coats v. Green- 
blatt, D.C.N.T., 11 F.R.D. 95. 
BetermlnatloiL deferred to consider 
evidence 

When any of defenses enumerated 
in subdivision (b) has been properly 
raised, and application has been 
made for determination of such de¬ 
fense in advance of trial, -Rule 12 
(d) permits court to defer such de¬ 
termination until trial to enable 
court to consider matter in llg-ht of 
evidence, rather than to determine 
it merely from pleadiniTS. 

TJ.S.—U. S. V. Cold Metal Process Co., 
D.C.Ohio, 67 F.Supp. 317—^Kaus v. 
Huston, D.CJowa, 35 F.Supp. 327, 
afllrmed, C.C.A., 120 F.2d 183— 
Hqultable Life Assur. Soc. of U. S. 
V. Kit, D.C.Pa,, 26 F.Supp. 880. 

Lehrman v. Babor, D.C.N.Y., 9 
F.II.D. 109—^Montgomery Ward & 
Co. V. Schumacher, D.C.Cal., 3 F. 
HD. 368. 

32. U.S.—^U, S. V. Edward Fay & 
Son, D.C.Pa., 31 F.Supp. 413. 

33. U.S.—Scott V. Pennsylvania B. 
Co., D.C.Pa., 8 F.R.D. 648. 

34. U.S.—Stauffer v. Exley, C.A.Cal., 
184 F.2d 962. 

Keil Lock Co. v. Earle Hardware 
Manufacturing Co., D.CJN'.Y., 16 F. 
R.D, 888—Williams v. Minnesota 
Mining & Manufacturing Co., D.C. 
Cal., 14 F.R.D. 1. 

Good reason for detenulnailon In 
major antitrust case 
“There is every good reason why 
S6A C.J.S.—36 


this preliminary Question of Juris¬ 
diction over the defendant in a major 
anti-trust case should be determined 
before trial. If the Government does 
not have jurisdiction over the per¬ 
son of this defendant there is no rea¬ 
son why it should be put to the un¬ 
necessary expense of time and ef¬ 
fort involved in a long anti-trust 
case. If it does have jurisdiction 
the issue of that jurisdiction should 
be determined promptly and before 
the trial.” 

U.S.—U. S. V. General Elec. Co., D.C. 
N.Y., 170 F.Supp. 696, 597. 

35. U.S.—Scott V. Pennsylvania R. 
Co., D.C.Pa., 8 F.RJ). 648. 

36. U.S.—^In re Standard Gas & Elec 
Co., D.C,Del., 16 F.R.D. 221. 

No final disposition of issnes 
Jurisdictional issues are always 
present with court until final de¬ 
termination, and therefore where is¬ 
sues of jurisdictional nature were 
placed for determination by court by 
preliminary pre-trial order drafted 
under supervision of court, court 
would not attempt finally to dispose 
of such issues. 

U.S.—^Delzell v. Raver, D.C.Or., 97 F. 
Supp. 893—Portland Gen. Elec. Co. 
V. Raver, D.C.Or., 97 F.Supp. 892. 

37. Conditions warranting determi¬ 
nation prior to trial 

Defense of lack of jurisdictional 
amount will be determined prior to 
trial only if, from face of pleadings, 
it is apparent to a legal certainty, 
that plaintiff cannot recover amount 
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claimed or if, from proofs, court is 
satisfied to a like certainty that plain¬ 
tiff is not entitled to recover that 
amount, and that his claim is color¬ 
able for purpose of conferring ju¬ 
risdiction. 

U.S—Scott V. Pennsylvania R. Co., 
D.C.Pa., 8 F.R.D. 648. 

38. U.S.—^Kenemer v. Arkansas Fuel 
Oil Co., C.C.A.Ga., 161 F.2d 667. 

39. U.S.—Greenwood v. Greenwood, 
C.A.Pa., 234 P.2d 276, affirmed 78 
S.Ct. 34, 355 U.S. 5, 2 L.Ed.2d 21, 
rehearing denied 78 S.Ct. 328, 355 
U.S. 908, 2 L.Ed.2d 262, affirmed 
Comfy Mfg. Co. v. U. S., 78 S.Ct. 
38, 355 U.S. 6, 2 L.Ed.2d 22, re¬ 
hearing and modification denied 78 
S.Ct 328, 366 U.S. 901, 2 L.Ed.2d 
258, and aflBlrmed Oppenheimer v. 
U. S., 78 S.Ct 38, 365 U.S. 5. 2 L.Ed. 
2d 22. 

40. U.S.—Mosier v. Federal Reserve 
Bank of New York, C.C.A.N.Y., 132 
F.2d 710. 

In re S. F. Brothers Co., D.C. 
Mich., 151 F.Supp. 167. 

Denial of motion may be Implied 
and need not be express. 

U.S.—dAgostino V, Ellamar Packing 
Co., C.A.Alaska, 191 F.2d 676. 

41. U.S.—^Mosier v. Federal Reserve 
Bank of New York, C.C.A.N.Y., 132 
F.2d 710. 

In re S. F. Brothers Co,, D.C. 
Mich., 161 F.Supp. 167. 

42. U.S.—^Mosier v. Federal Reserve 
Bank of New York, C.CJLN.Y., 132 
F.2d 710. 
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constitutes a denial of plaintiff’s previously filed mo¬ 
tion for an order setting aside a prior order denying 
plaintiff’s request for a default judgment.The 
opinion of a federal district court may perform the 
function of conclusively disposing of the matter be¬ 
fore it, and in such case the opinion should include 
a proper definitive order which should be entered 
in the docket in due form.^^ 

While an order made in response to a motion may 
be oral,^° under local court rules it may be desirable, 
and even necessary, that the court make written 
orders at any critical stage of the proceedings.”^® 

When the disposition of a motion is by an inter¬ 
locutory order which relates to the future handling 
of the case, the order is a part of the judicial process 
for the orderly administration of justice.”^7 An in¬ 
terlocutory order, that is, one which does not finally 
determine or adjudicate rights of the parties, is 
completely under the control of the court until final 
judgment is entered,'^® and, on good cause being 
shown, such an order may be amended, modified, 
changed, or rescinded as the court may think prop¬ 
er. The fact that such an order is entered by 
consent of all parties does not impair the power of 
the court to modify it to any extent that may be 
necessary to the proper administration of justice,^® 
since the fact that it was entered by consent does 
not make it the contract of the parties.°i 


A motion which is not drawn in accordance with 
the Federal Rules of Civil Procedure may, for that 
reason, be denied by the court,®^ and thus the court 
may properly deny a motion which does not state 
with particularity the grounds therefor, and is not 
corrected after the defect is brought to the attention 
of the moving party.®® However, even though a 
motion is not drawn in accordance with the Federal 
Rules of Civil Procedure, the court may treat and 
dispose of it as though it had been properly 
framed.®^ 

Rule 7 (b) requires that a motion shall set forth 
the relief or order sought, and ordinarily, if the 
court allows the motion, only the relief or order 
sought will be granted.®® However, the label or 
name that is attached to a motion is not necessarily 
determinative of its nature®® or purpose,®*^ or the 
disposition that is to be made of it,®® and, although 
a motion requests a specified order or a specific form 
of relief, and is entitled accordingly, the court may 
properly treat the Imotion as requesting a different 
order or different relief.®® The courts will not 
treat a trial on an agreed statement of facts sub¬ 
mitted by the parties, and with a formal judgment 
having been entered therein, as a hearing on a mo¬ 
tion merely so the party against whom judgment 
was entered may request permission to reargue.®® 
A motion which is in effect a double motion, that is. 


43. U.S.—state of Missouri ex rel. 
and to Use of De Vault v. Fidelity 
& Casualty Co. of New York, C.C.A. 
Mo., 107 F.2d 343. 

44. U-S.—Healy v. Pennsylvania K. 
Co., C.A.Pa., 181 F.2d 934, 

45. U.S.—Albert v. School Dist. of 
Pittsburgh, C.A.Pa., 181 F.2d 690. 

46. U.S.—^Albert v. School Dist. of 
Pittsburgh, supra. 

47. U.S.—^t\’'ebster Motor Car Co. v. 
Zell Motor Car Co., C.A.Md., 234 
F.2d 616. 

48. U.S.—^V’ebster Motor Car Co. v. 
Zell Motor Car Co., supra. 

49. U.S.—^Webster Motor Car Co. v. 
Zell Motor Car Co., supra. 

50. U.S.—^Webster Motor Car Co. v. 
Zell Motor Car Co., supra. 

51. U.S.—^Webster Motor Car Co. v. 
Zell Motor Car Co., supra. 

52. U.S.—^Loughman v, Pitz, D.C.N. 
T., 29 F.Supp. 882. 

53. U.S.—Sachs v. Ohio Nat. Life 
Ins. Co., D.C.Ill., 2 F.R.D. 348. 

54. U.S.—Loughman v. Pitz, D.C.N. 
T., 29 F.Supp. 882. 


55. Belief granted only as express- 
ly requested 

Motion cannot be measured by 
movant’s unexpressed intentions or 
wants, and, therefore, motion to have 
verdict set aside could not be treated 
as one to enter Judgment notwith¬ 
standing verdict, even though mov¬ 
ant desired not merely that verdict 
be set aside but the relief invariably 
following such setting aside. 

U.S.—^Johnson v. New York, N. H. & 
H. R. Co., N.Y., 73 S.Ct. 126, 344 
U.S. 48, 97 L.Ed. 77. 

Motion divided into several sections 
Where motion was divided into 
several sections, court could treat 
one section, not as a separate mo¬ 
tion, but rather in nature of a re¬ 
quest for incidental relief dependent 
on disposition of other sections of 
motion, 

U.S.—^Westmoreland Asbestos Co. v. 
Johns-Manville Corporation, D.C.N. 
Y., 32 F.Supp. 731. 

56. U.S.—^Hook V. Hook & Acker¬ 
man, Inc., C.A.Pa., 213 F.2d 122. 

57. U.S.—^Blanton v. Pacific Mut. 
Life Ins. Co., D.C.N.C., 4 FR.D. 
200, appeal dismissed, C.C.A,, 146 F. 
2d 726. 

58. U.S.—Blanton v. Pacific Mut. 
Life Ins. Co., supre* 
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[Motion not to he treated as answer 
U.S.—^Porter v. Prentice, C.C.A.I11., 
166 P.2d 967. 

59. Motion for Judgment as motion 
to reconsider 

Court would treat motion for judg¬ 
ment on pleadings as motion to re¬ 
consider issue raised by former mo¬ 
tion, where, after decision on for¬ 
mer motion, appellate court decision 
in another case changed legal as¬ 
pects of pending case. 

U.S.—^Apica V. Pennsylvania Ware¬ 
housing & Safe Deposit Co., D.C. 
Pa., 101 F.Supp. 576. 

Motion for mllng as motion to strike 
Motion for ruling on affirmative 
defense of lack of Jurisdiction would 
be treated by court as motion to 
strike that defense. 

U.S.—^U. S. for Use and Benefit of 
Fairbanks Morse & Co. v. Bero 
Const. Corp., D.C.N.Y., 148 F.Supp. 
296. 

Discharge of order to show cause 

Determination of motion to quash 
service of order to show cause may 
be by order discharging order to 
show cause. 

U.S.—Sunbeam Corp. v. Payless Drug 
Stores, D.C.Cal., 113 F.Supp. 31. 

60. U.S.—Earle v. U. S.. D.C.N.Y., 
152 F.Supp. 564. 
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two motions combined in a single sentence, will be 
treated by the court as two separate motions.®^ 

Where a motion attacking a pleading on various 
grounds also seeks to require the service and filing 
of a corrected pleading, such additional request wdll 
not be treated separately but rather as incidental re¬ 
lief sought in connection with the other phases of 
the motion, and it will not be granted w^here dis¬ 
position of other parts of the motion renders it un- 

necessary.®2 

It is the general rule that the moving party must 
always carry the burden of supporting his motion.®^ 
In ruling on a motion directed to plaintiff’s pleading, 
the court is concerned only with the sufficiency 
of the pleading and not with the merits of the case,®^ 
and if at the time of a hearing on a motion by plain¬ 
tiff for a preliminary injunction, the allegations of 
plaintiff’s complaint have not been traversed, such 
allegations stand admitted for the purposes of the 
motion.®^ On the other hand, on a motion for a 
temporary injunction the court may not take an al¬ 
legation unsupported by evidentiary proof as suffi¬ 
cient to establish the facts so alleged if the facts al¬ 
leged are denied by the adverse party.®® 

When a matter raised by motion has been de¬ 


cided adversely to a party, ordinarily it will not 
thereafter be considered again by the nisi prius 
court,6“^ and a motion for leave to reargue a case 
based on contentions not advanced at the time of the 
original presentation, and not supported by the 
record, is properly denied.®^ The court may proper¬ 
ly deny a motion to resettle an order w'hich conforms 
in all respects to the decision of the court.®3 

§ 375. - Speaking Motions 

In the federal courts speaking motions, that Is, mo¬ 
tions supported by affidavits or other instruments, are 
generally permissible. 

In the federal courts a motion which is supported 
by affidavits or other instruments bringing to the 
attention of the court facts which do not appear in 
the pleadings but bear on the question presented to 
the court by the motion, is sometimes called a 
“speaking motion.”*^® In a number of cases it has 
been held that speaking motions are proper under 
the Federal Rules of Civil Procedure,and are 
authorized by Rule 6 (d) which permits the use of 
affidavits in support of a motion.'^^ 

It has been held that a speaking motion may be 
proper to present a jurisdictional point,or to 
present those defenses such as lack of jurisdiction. 


61. U.S.—Hook V. Hook & Acker¬ 
man, Inc., C.A.Pa., 213 P.2d 122. 

62. U.S.—^Westmoreland Asbestos 
Co. V. Johns-Manville Corporation, 
D.C.N.T., 32 F.Supp. 731, affirmed, 

C. C.A., 113 F.2d 114. 

63. U.S.—Otis Elevator Co. v. 
Standard Const. Co., D.C.Minn., 92 
F.Supp. 603. 

U. S. V. Warrington, D.C.Cal., 17 
F.R.D. 26. 

64. U.S.—^Kraus v. General Motors 
Corporation, D.C.N.T., 27 F.Supp. 
537. 

65. U.S.—Linde Air Products Co. v, 
Johnson, D.C.Minn., 77 F.Supp. 656. 

66. Allegation in nature of conoln- 
Sion 

In suit to enjoin interference with 
alleged contract, allegation in mov¬ 
ing papers in support of motion for 
temporary injunction that such con¬ 
tract had been entered into was in' 
the nature of a conclusion and, in 
absence of evidentiary proof that 
such contract had been entered in¬ 
to, could not be taken as establish¬ 
ing such fact, which was denied by 
defendants. 

U.S.—^Washingrton Professional Bas¬ 
ketball Corp. V. National Basket¬ 
ball Ass'n, D.C.N.Y., 131 F.Supp. 
596. 

67. U.S.—^International Pulp Equip¬ 
ment Co. V. St. Regis Kraft Co., 

D. C.Del., 69 F.Supp. 289. 


Beopening motion, after determina- 
tlon 

In tinavoidably complex litigation, 
district court should not permit coun¬ 
sel to reopen each motion after it 
has been briefed, argued, and de¬ 
cided merely to have court consider 
for the first time Information which 
could easily have been furnished at 
hearing on such motion. 

D.C.—Riss & Co. V. Association of 
Western Rys., D.C., 162 F.Supp. 
69. 

68. U.S.—T. C. Theatre Corp. v. 
Warner Bros. Pictures, D.C.N.T., 
125 F.Supp. 233. 

69. U.S.—Klein’s Outlet v. Lipton, 
C.A.2, 181 F.2d 713, certiorari de¬ 
nied 71 S.Ct. 69, 340 U.S. 833, 96 L. 
Ed. 612. 

70. U.S.—Samara v. U. S., C.C.A.N. 
T., 129 F.2d 594, certiorari denied 
63 S.Ct. 268, 317 U.S. 686, 87 L. 
Ed. 549. 

Alesna v. Rice, D.C.Hawail, 74 F. 
Supp. 866, affirmed, C.A., 172 F.2d 
176, certiorari denied 70 S.Ct. 53, 
338 U.S. 814, 94 L.Ed. 492—Ken- 
tucky-Tennessee Light & Power Co. 
V. Nashville Coal Co., D.C.Ky., 37 
F.Supp. 728. 

71. U.S.—Samara v. U. S., C.C.A.N. 
Y., 129 F.2d 594, certiorari denied 
63 S.Ct. 268, 317 U.S. 686, 87 L.Ed. 
549. 


Alesna v. Rice, D.C.Hawaii, 74 
F.Supp. 865, affirmed, C.A., 172 F. 
2d 176, certiorari denied 70 S.Ct. 
63, 338 U.S. 814, 94 LEd. 492— 
Yudin V. Carroll, D.C.Ark., 57 P. 
Supp. 793—^Boice v. Bolce, D.C.N. 
J., 48 F.Supp. 183, affirmed, C.C.A., 
136 P.2d 919—Kentucky-Tennessee 
Light & Power Co. v. Nashville 
Coal Co., D.C.Ky., 37 F.Supp. 728. 

Williams v. Minnesota Min. & 
Mfg. Co., D.C.Cal., 14 P.R.D. 1. 
Much discussed problem 

“The problem which, restated, is 
whether the Federal Rules of Civil 
Procedure countenance a ’speaking’ 
motion to dismiss, has been much 
discussed since the adoption of the 
Rules. Each side of the question 
has drawn to it distinguished pro¬ 
ponents. Their arguments and rea¬ 
sons are collected in a note in 9 Geo. 
Wash.L.Rev. 174 (Dec. 1940). We 
think that such procedure should be 
permitted especially in the kind of 
situation here presented.” 

U.S.—Gallup V. Caldwell, C.C.A.Del., 
120 P.2d 90, 92. 

72. U.S.—Switzer Bros., Inc. v. 
Byrne, CA.Ohlo, 242 P.2d 909— 
Central Mexico Light & Power Co. 
V. Munch, C.C.A.N.Y., 116 F.2d 86. 

73. U.S.—Rohlfing v. Cat’s Paw Rub¬ 
ber Co., D.C.Ill., 99 F.Supp. 886— 
Calhoun v. Lange, D.C.Md., 40 P. 
Supp. 264. 
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improper venue, insufficiency of process or of 
service of process, and failure to state a claim on 
which relief can be granted, which may, by Rule 
12 (b) be raised by motion.It has also been held 
that a motion attacking a pleading may not be sup¬ 
ported by an affidavit which contradicts the allega¬ 
tions of that pleadingThe courts do, however, 
recognize that when a motion is made asserting as 
a defense failure to state a claim on which relief 


can be granted, whether affidavits which have been 
submitted on the motion will be considered is a 
disputed point,and in a number of cases the courts 
have declined to consider such affidavits,'^^ and it 
has been held that nothing outside of the pleadings 
will be considered.*^ ^ 

Rule 78 authorizes the court to provide for the 
submission and determination of motions without 
oral hearing on brief written statements of reasons. 


J. MORE DEFINITE STATEMENT 


§ 376. In General 

Under the Federal Rules of Civil Procedure, if a 
pleading to which a responsive pleading Is permitted is 
80 vague or ambiguous that a party cannot reasonably 
be required to frame a responsive pleading, he may move 
for a more definite statement before interposing his re- 
sponsive pleading. The Rules have abolished bills of 
particulars in the federal practice. 

It is provided by the Federal Rules of Civil Pro¬ 
cedure, Rule 12 (e), 28 U.S.C.A., that if a pleading 
to which a responsive pleading is permitted is so 
vague or ambiguous that a party cannot reasonably 
be required to frame a responsive pleading, he may 
move for a more definite statement before inter¬ 


posing his responsive pleading.^® This Rule was 
adopted and took effect March 19, 1948 by an 
amendment to the prior Rule,^® under which a 
motion could be made for a more definite statement 
or for a bill of particulars of any matter which was 
not averred with sufficient definiteness or particu¬ 
larity to enable him properly to prepare his re¬ 
sponsive pleading or to prepare for trial.8^ 

While the effect of the amendment of 1948 is to 
abolish bills of particulars in the federal practice, 
and to restrict the scope of the motion to obtain a 
more definite statement,®^ even in its initial some- 


74i U.S.—Kentucky-Tennessee Light 
& Power Co. v. Nashville Coal Co., 
D.C.Ky., 37 F.Supp. Y28. 

Summary judgment rule inapplica¬ 
ble 

Rule authorizing use of affidavits 
on motion for summary judgment is 
inapplicable to motions In nature of 
those stated in text rule. 

U.S.—^Kentucky-Tennessee Light & 
Power Co. v. Nashville Coal Co., 
supra. 

laibexal view toward consldaration of 
affidavits 

In determination of motion assert¬ 
ing defense that there is a failure 
to state claim on which relief can 
be granted more liberal view should 
prevail, and court may consider affi¬ 
davits which disclose undisputed rel¬ 
evant facts which do not contradict 
allegations of complaint. 

U.S.—Massaro v. Fisk Rubber Corpo¬ 
ration, D.C.Mass., 36 F.Supp. 382. 
SKotlon asserting failure to state 

U.S.—^Alabama Independent Service 
Station Ass’n, Inc. v. Shell Petro¬ 
leum Corporation, D.C.Ala., 28 F. 
Supp. 386. 

75. U.S,—^Kentucky-Tennessee Light 
& Power Co. v. Nashville Coal Co., 
D.C.Ky., 37 F.Supp. 728. 

Affidavit not rebuttable by denial in 
brief 

More than a denial In a brief is 
necessary to rebut statements in an 
affidavit, the proper method being 
to file an affidavit denying or limit¬ 
ing such statements. 


U.S.—William A. Meier Glass Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa,. 11 P.R.D. 487. 

76. U.S.—^Eastman Kodak Co. v. Mc- 
Auley, D.C.N.Y., 41 F.Supp. 873— 
Massaro v. Fisk Rubber Corpora¬ 
tion, D.C.Mass., 36 F.Supp. 882. 

77. U.S.—^Eastman Kodak Co. v. Mc- 
Auley, D.C.N.Y., 41 F.Supp. 873— 
Sherover v. John Wanamaker, New 
York, D.C.N.Y., 29 F.Supp. 650. 

78. U.S.—Sperry Products v. Asso¬ 
ciation of American Railroads, D. 
C,N.Y., 44 F.Supp. 660, reversed 
on other grounds, C.C.A., 132 F.2d 
408, 146 A.L.R. 694, certiorari de¬ 
nied 63 S.Ct. 1031, 319 U.S. 744, 87 
L.Ed. 1700 and Association of 
American Railroads v. Sperry 
Products, 63 S.Ct. 1031. 319 U.S. 
744, 87 L.Ed. 1700—Sherover v. 
John Wanamaker, New York, D.C. 
N.Y., 29 F.Supp. 650. 

Court limited to pleading attacked 
U.S.—Sheehan v. Municipal Light & 
Power Co., D.G.N.Y., 1 P.R.D. 266. 

79. U.S.—^New Home Appliance Cen¬ 
ter, Inc. V. Thompson, CJLColo., 
250 P.2d 881—Graif v. Nieberg, C. 
A.I11., 233 F.2d 860. 

Rosen v. Texas Co., D.C.N.Y., 
161 F.Supp. 66. 

Manson v. Pucci, D.C.Mo., 7 F. 
R.D. 570. 

80. U.S,—^Hartman Electrical Mfg. 
Co. V. Prime Mfg, Co., D.C.Wls., 9 
P.R.D. 610. 

81. U.S.—^Porter v. Karavas, C.C.A. 
NJd., 167 P.2d 984. 
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I Mitchell V. Fidelity & Casualty 
' Co., D.C.Tex., 43 F.Supp. 900—^U. S. 
V. Crescent Amusement Co., D.C. 
Tenn., 31 F.Supp. 730—^Mulloney v. 
Federal Reserve Bank of Boston, 
D.C.Mass., 26 F.Supp. 148. 

Winslow V. National Elec. Prod¬ 
ucts Corp., D.C.Pa., 6 P.R.D. 126— 
New York Life Ins, Co. v. King, 
D.C.Pa., 4 P.R.D. 10—^Rosenblum v. 
Dingfelder, 1 F.R.D. 179. 

82. U.S.—^Vecchia v. Fairchild En¬ 
gine & Airplane Corp., C.A.N.Y., 
171 F.2d 610. 

Bakers Engineering & Equip¬ 
ment Co. V. Reed, D.C.Mo., 12 F.R. 
D. 449—^Rudolph Wurlitzer Co. v. 
Atol, D.C.Minn., 12 F.R.D. 173— 

U. S. V. Shaw Tenenbaum Const. 
Co.. D.C.MO., 9 F.R.D. 533—Shafir 

V. Wabash R. Co., D.C.Mo., 7 F.R.D. 
467—Hibbits v. Thompson, D.C.Mo., 
7 F.R.D. 464. 

Md.—^Hub Bel Air, Inc. v. Hirsch, 
102 A.2d 660, 203 Md. 637, 39 A.L. 
R.2d 420. 

Bill of particulars in federal courts 
generally see Pleading §§ 376-406. 
Treatment of motion 

(1) A bill of particulars no longer 
exists under Federal Rules of Civil 
Procedure and demand for such bill 
would be treated as request for writ¬ 
ten interrogatories under the Rules. 
U.S.—Singer Mfg. Co, v. Axelrod, D.C. 

N.Y., 16 F.R.D. 460. 

(2) Where defendant moved for 
bill of particulars on service made 
after effective date of amendment 
abolishing such bills, but service was 
made only three days after effective 
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what vague language, the Rule was generally ap¬ 
praised by the courts, in the light of its purpose and 
logical place in the course of litigation, to have the 
meaning clearly expressed in its present language, 
and in its current form, it represents a regulariza¬ 
tion of the prevailing judicial definition of the orig¬ 
inal Rule. 83 Accordingly, decisions construing the 
prior Rule may still be helpful in determining 
whether a motion for more definite statement is 
proper under the amended Rule, in so far as such 
decisions construed the Rule as restricted to ob¬ 
taining information to prepare a responsive plead¬ 
ing. Rule 12 (e) must be construed in the light of 
the law relating to motions of this kind as it has 
stood through the years.^^ 

The reason for abolition from the Federal Rules 
of Civil Procedure of bills of particulars and for 
limitation on the motion for a more definite state¬ 
ment is that the rules of discovery are available to 
elicit details, and to maintain the rule for a bill of 
particulars would have the effect of nullifying Rule 
8 (a) prescribing what a complaint should contain 


by expanding pleadings rather than condensing 
them.35 So, where, in view of the information 
sought, a motion for a more definite statement is 
the equivalent of a bill of particulars, the motion 
will be denied.®® A motion for a more definite 
statement is not regarded with favor,®^ and it should 
generally be overruled where the information sought 
can be obtained through other procedure.®® Similar¬ 
ly, prior to the amendment to Rule 12 (e), the mo¬ 
tion for a more definite statement or for a bill of 
particulars was not favorably regarded by the 
courts,®^ and the granting of the motion was nar¬ 
rowly restricted.®® So, it was held that the Rule 
must be strictly construed and applications there¬ 
under discouraged except where supplementation of 
the pleadings by means of such a motion is clearly 
necessary and proper.®^ 

§ 377. Nature and Purpose of Motion 

A motion for a more definite statement Is designed 
to clarify ambiguous and doubtful averments In a plead¬ 
ing so that a responsive pleading may intelligently be 
formulated. 


date and plalntiflT did not object to 
motion on that ground, merits of mo¬ 
tion would be examined, particularly 
in view of provision In Kules for 
more definite statement. 

U.S.—^Machtenberg v. Sterner, D.C.N. 
T., 8 F.R.D. 169. 

83. U.S.—^Pirst Trust & Sav. Bank 
of Zanesville, Ohio v, Fldelity-Phil- 
adelphia Trust Co., D.C.Pa., 12 F. 
R.D. 196. 

84. U.S.—Mathis v. Thompson, D.C. 
Mo., 7 F.R.D. 667. 

85. U.S.—^Andrist v. Kansas City 
Terminal Ry. Co., D,C.Mo., 10 F.R. 
D. 68—Manson v. Pucci, D.C.Mo., 
7 F.R.D. 670—Shafir v. Wabash R. 
Co., D.C.MO., 7 P.R.D. 467. 

86 . U.S.—Bakers Engineering & 
Equipment Co. v. Reed, D.C.Mo., 12 
F.R.D. 449—Granger v. Shouse, D. 

C. Mo., 10 P.R.D. 439—^Atkinson v. 
Thompson, D.C.Mo., 10 F.RD. 268 
—^Boykins v. General Motors Corp., 

D. C.MO., 9 F.R.D. 666. 

87. U.S.—^Paramount Film Distrib¬ 
uting Corp. V. Ram, D.C.S.C., 91 F. 
Supp. 778. 

Hathaway Motors, Inc. v. Gener¬ 
al Motors Corp., D.C.Conn., 19 F. 
R.D. 359—^Rudolph Wurlitzer Co. v. 
Atol, D.C.Mlnn., 12 F.R.D. 173. 

88. U.S.—Fleetwood v. Milwaukee 
Mechanics Ins. Co., D.C.Mo., 88 F. 
Supp. 474. 

Angel Creek Logging Co. v. At¬ 
las Pl3rp700d Corp., D.C.Cal., 22 F. 
R.D. 1—Sturgeon v. Carter, D.C. 
Mont, 16 F.R.D. 360—Millsap v. 
Lotz, D.C.MO., 10 F.R.D. 612—An- 
drlst V. Kansas City Terminal Ry. 
Co., D.C.MO., 10 F.R.D. 68—Bankj 


of Nova Scotia v. San Miguel, D.C. 
Puerto Rico, 9 P.R.D. 171—Case v. 
Missouri Public Service Corp., D. 
C.Mo., 8 P.R.D. 197—Shafir v. Wa¬ 
bash R. Co., D.C.MO., 7 F.R.D. 467. 
Motion as not available to obtain 
evidence available through discov¬ 
ery procedure see infra § 382. 

89. U.S.—^Agricultural Lands v. 
Panhandle & S. F. Ry. Co., D.C.Mo., 
60 F.Supp. 108. 

Ferrara v. Interstate Transit 
Lines, D.C.Mo., 6 P.R.D. 64. 

90. U.S.—U. S. V. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 76 F. 
Supp. 316. 

Walling V. Alabama Pine Co., D. 
C.Mo., 3 P.R,D. 169. 

NnUllLcatloiL 

Prior to amendment to Federal 
Rules abolishing motion for bill of 
particulars, such a motion had been 
nullified by the courts as being at 
variance with the Rule relating to 
subject of brevity in pleadings. 

U.S.—Hibblts V. Thompson, D.C.Mo., 
7 F.R.D. 454. 

91. U.S.—Klug V. Palmer, D.C.N.T., 
2 P.R.D. 273—^Poole v. White, D.C. 
W.V6U, 2 P.R.D. 40—Marts v. Ab¬ 
bott, D.C.Pa., 2 P.R.D. 17—Cox v. 
Doherty, D.C.Cal., 1 P.R.D. 664— 
Bunge North American Grain Cor¬ 
poration V. Connecticut Fire Ins. 
Co. of Hartford, Conn., D.C.N.Y., 1 
F.R.D. 394—Brockway Glass Co. v. 
Hartford-Empire Co., D.C,N.T., 1 
F.R.D. 242—^Zoller v. Smith, Levin 
& Harris. D.C.Pa., 1 P.R.D. 182. 
Motion should be sparingly used, 

and, in most instances, the informa¬ 
tion desired should be obtained by 
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depositions, interrogatories, discov¬ 
ery, physical and mental examina¬ 
tion, or request for admissions. 

U.S.—Samuel Goldwyn, Inc., v. Unit¬ 
ed Artists Corporation, D.C.N.T., 
36 F.Supp. 633. 

Bowles V. Karp, D.C.Ky., 3 F.R. 
D. 327. 

Xizpense 

(1) The Rule should not be so con¬ 
strued as to permit either party to 
put the other to such expense as to 
make the seeking of justice a profit¬ 
less thing. 

U.S.—Louisiana Farmers* Protective 
Union V. Great Atlantic & Pacific 
Tea Co. of America, D.C.Ark., 31 
F.Supp. 483—^E. I. Du Pont De 
Nemours & Co. v. Dupont Textile 
Mills, D.C.Pa., 26 F.Supp. 236. 

(2) It has been held, however, that 
the fact that compliance with defend¬ 
ants’ motions for bills of particulars 
would be difficult, and entail delay, 
tedious inquiry, effort, and expense 
on plaintiff’s part, is no barrier to 
determination of motions on their 
merits. 

U.S.—^U. S. V. Association of Am. 
Railroads, D.C.Neb., 4 F.RJD. 610. 

]&iberal oonstxuotlon 

Some decisions held that the Rules 
with respect to motions for bills of 
particulars was to be given a liberal 
construction in the direction of re¬ 
quiring disclosure of all matters 
treated in the Rule by one party on 
demand of the other, unless some 
valid reason appeared why disclo¬ 
sures should not be made. 

U.S.—Teller v. Montgomery Ward & 
Co., D.C.Pa., 27 F.Supp. 938. 
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The purpose of a motion for a more definite state¬ 
ment is to clarify the issue tendered by plaintiff.^^ 
It performs the office of the former motion for a bill 
of particulars,and is designed to clarify ambigu¬ 
ous and doubtful averments,9^ so that a responsive 
pleading may intelligently be formulated.95 The 
motion is confined solely to the task of making the 
complaint sufficiently clear that defendant can plead 
to it in the simple and nontechnical style contem¬ 
plated by the Federal Rules of Civil Procedure.96 

Nature and piurpose of motion under former Rule, 
The design and effect of Rule 12 (e) prior to its 
amendment were to avoid any distinction between a 
motion for a bill of particulars and a motion for a 


more definite statement and these motions were 
generally considered together.97 The Rule with re¬ 
spect to a motion for a more definite statement or 
for a bill of particulars was interpreted so as to work 
substantial justice and to accord with the general 
purpose of the Federal Rules of Civil Procedure to 
expedite and simplify proceedings.^^ 

A bill of particulars was considered properly an 
amplification of a pleading99 and of allegations of 
ultimate fact contained therein,1 and its principal ob¬ 
ject was to enable the moving party to gain in¬ 
formation necessary for him to prepare intelligently 
a responsive pleading^ and generally to enable him 


92. U.S.—Boykins v. General Motors 
Corp., D.C Mo., 9 P.R.D. 536. 

93. U.S.—^Bakers Engineering & 

Equipment Co. v. Reed, D.C Mo., 

12 F.RD. 449. 

94. U.S.—Bakers Engineering & 

Equipment Co. v. Reed, supra—^U. 

S. V. Bearing Distributors Co., D.C. 

Mo., 11 F.R.D. 691—Granger v. 

Shouse, D.C.Mo, 10 P.RD. 439. 

95. U.S.—Harrington v. Yellin, D.C. 
Pa., 158 P.Supp. 466—^U S. v. Scan- 
dia Mfg. Co., D.C.N.J., 101 P.Supp. 
583 

Kellogg V. Great Am. Indem. Co., 
DC.La, 11 F.R.D. 168. 

Grounds of motion generally see in¬ 
fra § 380. 

96. U.S.—^U. S. V. Crown Zellerbach 
Corp, D.C Ill., 141 P.Supp. 118. 

97- U.S.—Tully v. Howard, D C.N.T., 
27 P.Supp. 6—McKenna v, U. S. 
Lines, DC.NY., 26 P.Supp. 658. 

Byers v. Olander, D.C.Pa., 7 F. 
R.D. 745—Miller & Hart, Inc. v. 
Morris Packing Co. of Missouri, 
D.C.Mo., 7 F.R.D. 592—Shaflr v. 
Wabash R. Co., D C.Mo, 7 F.R.D. 
467—Hibbits v. Thompson, D.C 
Mo., 7 F.R.D. 454—Bowles v. John 
F. Casey Co., D.C Pa., 5 F.R.D. 143 
—^W^inslow V. National Elec. Prod¬ 
ucts Corp , D.C.Pa., 6 F.R.D. 126— 
Walling V. Bay State Dredging & 
Contracting Co., D.C.Mass., 3 P.R. 
D. 241—Tractor & Equipment Cor¬ 
poration V. Chain Belt Co., D.C.N. 

T. , 2 F.R.D. 206—Marin v. Knopf, 
D.C.N.T., 1 F.R.D. 436—U. S. v. 
Griffith Amusement Co., D.C.Okl., 1 
P.R.D. 229. 

Purpose of xnotiou 

(1) The purpose of each of sepa¬ 
rate provisions of Civil Procedure 
Rule providing that a party may 
move for more definite statement or 
for bill of particulars to enable him 
properly to prepare responsive plead¬ 
ing or to prepare for trial was the 
same. 

Xt S.—^U. S. V. Schine Chain Theatres, j 
D.C.N.Y., 1 P.R.D. 205—Sharp v. 


Pennsylvania-Reading Seashore 
Lines, D.C.N.J, 1 P.RD. 16. 

(2) A motion to make a claim 
more definite and certain was denied, 
however, on the ground that, since 
the facts called for were not essen¬ 
tial to the sufficiency of the claim 
but were important only from an evi¬ 
dentiary standpoint, such informa¬ 
tion could be secured by motion for a 
bill of particulars. 

U.S.—Nordman v. Johnson City, D.C. 
Ill., 1 F.RD. 61. 

(3) It was also held that Rule 12 
(e) contemplated a distinction be¬ 
tween “motions for a more definite 
statement” and “motions for a bill 
of particulars,” right to a more def¬ 
inite statement arising where plead¬ 
ing is vague and uncertain and there 
is a request to clarify, while a bill 
of particulars is a request for de¬ 
tails not included in pleadings. 

U.S,—Kirby v. Turner-Day & Wool- 

worth Handle Co., D.C.Tenn., 60 
P.Supp. 469. 

(4) The distinction was also 
drawn that a “motion for a more 
definite statement” requires pleader 
to state with definiteness what he 
first stated vaguely, even if simply 
and concisely, while purpose of “bill 
of particulars” is to enable a litigant 
to obtain from his adversary perti¬ 
nent details of such adversary's 
claim or defense as will protect him 
against surprise and give notice of 
the real issues involved. 

U S.—Bowles V. Plotill Products, D, 
C.Cal., 4 P.R.D. 499—Walling v. 
West Virginia Pulp & Paper Co., D. 
C.S.C., 2 F.R.D. 416. 

98. U.S.—E. I. Du Pont De Nemours 
& Co. V. Dupont Textile Mills, D.C. 
Pa., 26 P.Supp. 236. 

Lasicki v. Socony Vacuum Oil 
Co., D.C.Pa., 1 F.R.D. 384, followed 
In Plorkowski v. Socony Vacuum 
Oil Co., 1 F.R.D. 386. 

99- U.S.—Tahir Erk v. Glenn L. 
Martin Co., aC.A,Md., 116 F.2d 
865. 


Fleming v. Southern Kraft Cor¬ 
poration, D.C.N.Y., 37 P.Supp. 232. 

U. S. V. Association of Am. Rail¬ 
roads. D.C.Neb., 4 FR.D. 610— 
Bowles V. Anderson, D.C.Mo., 4 F. 
R.D. 181—Marin v. Knopf, D.C.N. 
Y., 1 F.R.D. 436. 

Effect 

(1) Bill of particulars which re¬ 
quired plaintiffs to individualize vari¬ 
ous items that plaintiffs sought to 
prove did not have the effect of in¬ 
creasing the causes of action or war¬ 
ranting a multiplicity of counts. 

U.S.—U. S., for Use and Benefit of 

Lichter, v. Henke Const. Co., D.C. 
Mo., 68 P.Supp. 3. 

(2) The remedies of examination 
before trial and interrogatories still 
remain available in proper cases, 
notwithstanding remedy to make 
complaint more definite and certain 
by a bill of particulars. 

U.S.—Bechik v. Handy Mattress Ac¬ 
cessories Corporation, D.C.N.Y., 2 
P.R.D. 289. 

1. U.S.—U. S. V. Columbia Gas & 
Electric Corporation, D.C.Del., 1 
P.R.D. 368. 

2. U.S.—^Fleming v. DIerks Lumber 
& Coal Co., D.C.Ark, 39 P.Supp. 
237—^Kellogg Co. v. National Bis¬ 
cuit Co., D.C.N.J., 38 F.Supp. 643— 
Fleming v. Enterprise Box Co., D. 

C. Pla., 36 F.Supp. 606—Louisiana 
Farmers’ Protective Union v. Great 
Atlantic & Pacific Tea Co. of Amer¬ 
ica, D.C.Ark., 31 P.Supp. 483. 

Lincoln Elec. Co. v. Linde Air 
Products Co., D.C.Ohio, 7 P.R.D. 67 
—^Poole V. V^lte, D.C.W.Va., 2 P. 
R.D. 40—^Madsen v. Palmer, D.C.N. 
Y., 2 P.R.D. 13—Steingut v. Guar¬ 
anty Trust Co. of New York, D.C. 
N.Y., 1 F.R.D 723—Welty v. Clute, 

D. C.N.Y., 1 F.R.D. 447—Marin v. 
Knopf, D.C.N.Y., 1 F.R.D. 436— 
Leimer v. State Mut. Life Assur. 
Co. of Worcester, Mass., D.C.Mo., 
1 F.R.D. 886. 

D.C.—Montgomery v. Kingsland, 166 
F.2d 963, 83 U.S.App.D.C. 66. 
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to prepare for tnal.3 A motion for a bill of par¬ 
ticulars showing how plaintiff computed the juris¬ 
dictional amount was not the proper way to raise 
the question of jurisdiction and would be denied.*^ 
A motion for a bill of particulars or for a more 
definite statement was held not a “defense or ob¬ 
jection in a responsive pleading or motion” within 
the Rule providing that no defense or objection is 
waived by being joined with one or more other de¬ 
fenses or objections in a responsive pleading or 
motion.5 

§ 378. Pleadings to Which Applicable 

A motion for a more definite statement may be ad¬ 
dressed only to a pleading to which the moving party is 
required or permitted to file a responsive pleading. 

A motion for a more definite statement will lie 
only where the moving party is required or per¬ 
mitted to file a responsive pleading,® and where 
under Rule 7 (a) a responsive pleading is not per¬ 
mitted to an answer unless ordered by the court, 
defendant may not be required to make more definite 


the meaning of language used in his answer.^ Like¬ 
wise, since a responsive pleading to a motion of 
defendant to dismiss the action is not permitted or 
required, plaintiff is not entitled to a more definite 
statement with respect to the motion.® Ordinarily, 
however, a plaintiff as well as a defendant may avail 
himself of a motion for a more definite statement,® 
and such a motion may be addressed to a reply.^® 

Practice prior to Federal Rules of Civil Proce¬ 
dure. The provision of Federal Rules of Civil 
Procedure with respect to a motion for a more 
definite statement or for a bill of particulars super¬ 
seded the prior practice under Equity Rules, Rule 20, 
and it was not intended that the old meaning and 
use of the former bill of particulars be retained.^^ 
Various decisions have construed former Equity 
Rules, Rule 20, which provided that a party could be 
required to make “a further and better statement 
of the nature of the claim or defense, or further 
and better particulars of any matter stated in any 
pleading.”^® Under the former rule of conformity 


other statement of function 

(1) In general. 

U.S.—Bowles V. Bullock, D.C.Del., 5 
F.R.D. 147—Bowles v. John F. Cas¬ 
ey Co., D.C.Pa., 5 F.RD. 143— 
Bowles V. Deep Vein Connellsville 
Coke Co., Brier Hill, Pa, D.C.Pa., 
6 F.R.D. 140—^Winslow v. National 
Elec. Products Corp., D.C.Pa., 5 F. 
R.D. 126—Bowles v. Flotill Prod¬ 
ucts, D.aCal., 4 F.R.D. 499—Wal¬ 
ling V. West Virginia Pulp &. Paper 
Co., D.C.S.C., 2 F,R.D. 416. 

(2) The proper office of a bill of 
particulars or of a motion for a more 
definite statement was to inform the 
opposite party and the court of the 
precise nature and character of the 
cause of action. 

U.S.—^Walling v. Wyandotte Furni¬ 
ture Co., D.C.MO., 6 P.R.D. 295. 

Confined to pleadings 

(1) Rule authorizing party to 
move for bill of particulars had to 
do with pleadings alone, and the pur¬ 
pose of bill of particulars was to 
make the petition sufficiently definite 
to enable a defendant to know what 
he or it was alleged to have done. 
U.S.—U. S. V. Griffith Amusement 

Co., D.C.Okl., 1 F.R.D. 229. 

(2) Information necessary to en¬ 
able party to reply to pleading could 
be obtained by motion for bill of 
particulars, but that necessary to 
present defense could be obtained 
only by interrogatories. 

U.S.—Smith V. Employers Fire Ins. 
Co., D.CIll., 1 F.R.D. 251. 

3. U.S.—^Knupfer v. Albertson & 
Co., D.C.N.Y., 1 F.R.D. 257—McEl- 
wain V. Wickwlre Spencer Steel 
Co., D.C.N.y., 1 F.R.D. 177. 


D.C.—^Montgomery v. Kingsland, 166 
F.2d 953, 83 U.S.App.D.C. 66. 
XTnderstandiug nature of charges 
A motion for a bill of particulars 
was granted only where the com¬ 
plaint was stated in such general 
terms that defendant could not un¬ 
derstand the general nature of the 
charges made so as generally to pre¬ 
pare for trial. 

U.S.—Zoller v. Smith, Levin «& Har¬ 
ris, D.C.Pa., 1 F.R.D. 182. 

4. U.S,—^B. I. Du Pont De Nemours 
& Co. V. Dupont Textile Mills, D.C. 
Pa., 26 F.Supp. 236. 

5. U.S.—^Johnson & Gould v. Joseph 
Schlitz Brewing Co., D.C.Tenn., 28 
F.Supp. 660, 

6. U.S.—^Van Horn v. Chicago Roller 
Skate Co., D.C.IIL, 15 F.R.D. 22. 

7. U.S.—Reid v. Doubleday & Co., 
D.aOhio, 109 F.Supp. 354. 

Defense 

(1) Motion does not lie to test the 
sufficiency of a defense. 

U.S—^Van Horn v. Chicago Roller 
Skate Co., D.C.I11., 15 F.R.D. 22. 

(2) Plaintiffi was not entitled to a 
bill of particulars, under the former 
Rule, as to purely permissive defens¬ 
es. 

U.S.—National Millwork Corpora¬ 
tion V. Preferred Mut. Fire Ins. Co. 
of Chenango County, D.C.N.Y., 28 
F.Supp. 952. 

Prutinsky v. Commercial Union 
Assur. Co., Limited, of London, D. 
C.N.T., 1 F.R.D. 440. 

Demand for proof 

In action to set aside transfers, 
answers denying allegations that 
transferor was insolvent and that 
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each transfer was without consid¬ 
eration and demanding proof of such 
allegations, if material, were not 
subject to motion for a more definite 
statement and bill of particulars. 

US—Conn v. Kohlemann, D,C.Pa„ 
2 F.R.D. 514. 

8. U.S.—^Kenney v. Fox, D.C.Mich., 
132 F.Supp. 305, affirmed, CA., 232 
F.2d 288, certiorari denied Kenney 
V. Killian, 77 S.Ct. 84, 352 U.S. 855, 
1 L.Ed 2d 66, and Kenney v. Hat¬ 
field, 77 S.Ct. 84, 352 U.S. 856, 1 L. 
Ed.2d 66. 

9. Motion under former Buie 

U.S.—Dysart v. Remington Rand, D. 
C.Conn., 31 F.Supp. 296. 

10. U.S.—U. S. V. National City 
Bank of N. T., D.C.N.T., 7 F.R.D. 
241. 

11. U.S.—U. S. V. Griffith Amuse¬ 
ment Co., D.C.Okl., 1 F.R.D. 229— 
U. S. V. Schine Chain Theatres, D. 
C.N.T., 1 F.R.D. 205. 

12. U.S.—Berthold-Jennings Lum¬ 
ber Co. V. St. Louis, I. M. & S. 
Ry. Co., C.C.A.MO., 80 F.2d 32, 102 
A.L.R. 688, certiorari denied 56 
set. 591, 297 U.S. 715, 80 L Ed. 
1001—Bradley v. Huntington, C.C. 
A.N.T., 277 F. 948. 

Dykema v. Liggett Drug Co., D. 
C.N.T., 12 F.Supp. 1008—Midwest 
Mfg. Co. V. Staynew Filter Corpo¬ 
ration, D.C.N.T., 12 F.Supp. 876— 
U. S, V. Houde Engineering Corpo¬ 
ration, D.C.N.T., 9 F.Supp. 833— 
Stanley Co. of America v. Ameri¬ 
can Telephone & Telegraph Co., D 
C.Del., 5 F.Supp. 380—^Knicker¬ 
bocker Ice Co. V. Sprague, D.C.N.Y., 
4 F.Supp. 499. 
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to state practice in actions at law, the federal courts 
followed the practice of the courts of tlie state in 
which the case was tried with respect to motions to 
make pleadings more specific or for bills of particu- 
lars.i3 

§ 379. Discretion of Court 

It is within the discretion of the court to determine 
whether to order a more definite statement and to what 
extent. 

Under Federal Rules of Civil Procedure, Rule 
12 (e), 28 U.S.C.A., it is generally within the dis¬ 
cretion of the court to determine whether to order 
a more definite statement, and to what extent 


and the same principle prevailed on a motion for a 
more definite statement or for a bill of particulars 
under Rule 12 (e) prior to its amendment.^^ Such 
discretion must be exercised within the framework 
of the Rule of Civil Procedure dealing with such 
motion.!® Whether or not the motion should be 
granted depends primarily on the facts of each 
individual case.!'^ 

Whether a motion for further particulars will be 
granted depends on the particular pleading which is 
the subject of the motion,!® taking into considera¬ 
tion the nature and complexity of the suit.!® While 
it is not incumbent on the court to grant the relief 
sought unless a proper case has been made out,^® 


Rogers v. Hill, D.C.N.T., 53 F.2d 
395. 

21 C.J. p 393 note 12. 

Construction of Buie 

Tliat federal Equity Rules, Rule 
20, referred to them in the disjunc¬ 
tive was held sufficient justification 
for holding motion to make bill more 
definite and motion for bill of par¬ 
ticulars not to be identical. 

U.S.—^Ashton Valve Co. v. Bailey, D. 

C.Cal., 6 P.2d 235. 

Functions of bill 

Under the old practice, the prin¬ 
cipal functions of a bill of particu¬ 
lars was to enable defendants to an¬ 
swer, to enable them to prepare their 
defenses, and to clarify the issues 
and aid the court in an orderly and 
expeditious disposition of the case. 
U.S.—^Prled v. Warner Bros. Circuit 
Management Corporation, D.C.Pa., 
26 P.Supp. 603—Midwest Mfg. Co. 
V. Staynew Filter Corporation, D. 

C. N.T., 7 F.Supp. 360. 

When motion made 

Defendant could move for bill of 
particulars either before or after 
answering. 

U.S.—Trubenizing Process Corpora¬ 
tion V. Jacobson, D.C.N.T., 10 F. 
Supp. 665. 

13. U.S.—^Hammond Bag & Paper 
Co. V. Bag & Machine Corporation, 

D. CDel., 56 F.2d 863—Pringle v. 
Storrow, D.C.Mass., 9 P.2d 464. 

U. S. V. A. Bentley & Sons Co., 
D.C.Ohio, 293 F. 229. 

Gadonnex v. New Orleans R. Co., 

C. C.La., 128 F. 805. 

Kalabany v. News Syndicate Co., 

D. C.N.T., 1 F.Supp. 724. 

14. U.S.—Mitchell v. Independent 
Stave Co., D.C.Mo., 159 P.Supp. 829 
—^Mullins V. Clinchfield Coal Corp., 
D.C.Va., 128 F.Supp. 437, affirmed, 

C. A., 227 P.2d 881, certiorari de¬ 
nied 76 S.Ct. 1048, 351 U.S. 982, 100 

D. Ed. 1496. 

Kuenzell v. U. S., D.C.Cal., 20 
F.R.D. 96—Boerstler v. American 
Medical Ass’n, D,C.I11., 16 P.R.D. 
437—^U. S. V. National Ass’n of 


Leather Glove Mfrs., D.C.N.T., 15 
P.R.D. 285—Gather v. Ocean Acc. & 
Guarantee Corp., Limited, of Lon¬ 
don, England, D.C.Neb., 10 P.R.D. 
437. 

Necessity of information 

It is ultimately within the court’s 
discretion to determine whether the 
Information sought by movant is nec¬ 
essary to enable him to prepare a 
responsive pleading. 

U.S.—Kuenzell v. U. S., D.C.Cal., 20 
F.R.D. 96. 

15. U.S.—Hummel v. Wells Petrole¬ 
um Co., C.C.A.I11., Ill P.2d 883. 

Bowles V. Schultz, D.C.N.H., 54 
P.Supp. 708—^Fleming v. Dierks 
Lumber & Coal Co., D.C.Ark., 39 P. 
Supp. 237—William F. Luebke Co. 
V. Manhardt, D.C.Wis., 37 F.Supp. 
13—^Louisiana Farmers* Protective 
Union v. Great Atlantic & Pacific 
Tea Co. of America, D,C.Ark., 31 
P.Supp. 483—^McKenna v. U. S. 
Lines, D.C.N.T., 26 P.Supp. 558. 

Ritchie V. Atlantic Refining Co., 
D.C.N.J., 7 P.R.D. 671—U. S. v. Na¬ 
tional City Bank of New Tork, D. 
C.N.T., 7 F.R.D. 241—Dreskm v. 
Zinkin, D.C.N.Y., 6 P.R.D. 616— 
Porter v. Reynolds, D.C.N.T., 6 P. 
R.D. 536—^Baret v. Koppers Co., D. 
C.Pa., 6 P.R.D. 466—^Bowles v. Se¬ 
bastopol Berry Growers Ass’n, D. 

C. Cal., 6 P.R.D. 178—^Bowles v. 
John P. Casey Co., D.C.Pa., 6 P.R. 

D. 143—^Bowles v. Deep Vein Con- 
nellsville Coke Co., Brier Hill, Pa., 
D.C.Pa., 5 P.R.D. 140—Winslow v. 
National Elec. Products Corp., D. 
C.Pa., 6 F.R.D. 126—Bowles v. Rag- 
ner, D.C.Pa., 6 F.R.D. 78—U. S. v. 
Association of Am. Railroads, D.C. 
Neb., 4 P.R.D. 610—Holland v. 
Gumsey, D.C.N.H., 3 PR.D. 239— 
Remick Music Corporation v. In¬ 
terstate Hotel Co. of Nebraska, D. 
C.Neb., 2 P.R.D. 610—Madsen v. 
Palmer, D.C.N.T., 2 F.R.D. 13— 
Thayer v. Reindl, D.C.Mich., 1 P. 
R.D. 628. 

Matters considered 

The discretion of court under Rule 
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12 (e), relating to motion for more 
definite statement or bill of particu¬ 
lars, was exercised with attention 
directed to possible application of 
Rule 16, relating to pre-trial confer¬ 
ences, and Rules 26-37, relating to 
depositions and discovery. 

U.S.—Canuso v. City of Niagara 
Pairs, D.C.N.T., 3 P.R.D. 374. 
Nature of allegation 

In considering a motion for a more 
definite statement or a bill of par¬ 
ticulars, the court was not restricted 
by decisions as to whether a partic¬ 
ular allegation was one of fact, evi¬ 
dence, or law. 

U.S.—^Fleming v. Dierks Lumber & 
Coal Co., D.C.Ark., 39 P.Supp. 237. 
Items relating to damages 
Motion for bill of particulars 
would be granted as to items relating 
to damages, although such items 
formed no part of proper bill of 
particulars within Federal Rules, 
where demands for information em¬ 
braced in such items would be good 
as interrogatories. 

U.S.—^Vitkus V. Union Castle Mail S. 
S. Co., D.C.N.T., 7 P.R.D. 109. 

16. U.S.—^U. S. V. National Ass’n of 
Leather Glove Mfrs., D.C.N.T., 15 
F.R.D. 285. 

Motion, for bill of particulars 
D.C.—^Montgomery v. Kingsland, 166 
F.2d 963, 83 U.S.App.D.C. 66. 

17. U.S.—Mitchell v.. Independent 
Stave Co., D.C.Mo., 169 P.Supp. 
829. 

Kuenzell v. U. S., D.C.Cal., 20 F. 
R.D. 96. 

Motion for more definite statement 
or for bill of particulars 
U.S.—Commander-Larabee Mill. Co, 
V. Manufacturers & Traders Trust 
Co., D.C.N.T., 4 P.R.D. 296—U. S. 
V. Dittrich, D.C.Ky., 3 P.R.D. 475. 

18. U.S.—^Brockway Glass Co. v, 
Hartford-Empire Co., D.C.N.T., 1 
P.R.D. 242. 

19. U.S.—U. S. V. Schine Chain The¬ 
atres, D.C.N.T., 1 P.R.D. 205. 

20< U.S.—Westmoreland Asbestos 
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a motion for a bill of particulars was ordinarily 
granted where the party from whom it was sought 
consented thereto.^i 

§ 380. Grounds of Motion; Preparation of 
Responsive Pleading 

a. In general 

b. Pleading complying with general rules 
a. In Greneral 

The sole ground of a motion for a more definite state¬ 
ment is that the pleading to which It is addressed Is so 
vague or ambiguous that the moving party cannot rea¬ 
sonably be required to frame a responsive pleading, and 
the motion lies where there is vagueness or ambiguity 
in the sense of indeflniteness of facts, as well as where 
there is lacking a clarity of expression. 

Under the Federal Rules of Civil Procedure, Rule 
12 (e), 28 U.S.C.A., a motion for a more definite 
statement is properly brought and granted where a 


pleading is so vague or ambiguous that a party can¬ 
not reasonably be required to frame a responsive 
pleading.22 It has been held, in this respect, that the 
Rule is intended as means of relief where there is 
vagueness or ambiguity in the sense of indefiniteness 
of facts, as well as in instances where there is 
vagueness and ambiguity in the sense of lacking in 
clarity of expression and where certain facts 
sought are ultimate facts and not evidentiary in 
character, and are clearly needed to prepare a re¬ 
sponsive pleading, the party is entitled to relief 
under such a motion.24 

On the other hand. Rule 12 (e) restricts the grant¬ 
ing of the motion to instances where it is necessary 
to frame a responsive pleading, and the motion will 
be denied if the pleading subject to attack is suffi¬ 
ciently clear,25 and plaintiff may obtain the desired 
information by discovery, interrogatories, requests 
for admissions, or depositions.^® In other words, if 


Co. V. Johns-Manvllle Corporation, 
D.C.N.T., 30 F.Supp. 389, decision 
adhered to 32 F.Supp. 731, affirmed, 

C. C.A., 113 F.2d 114. 

D.C.—^Montgomery v. Klngsland, 166 
F.2d 953, 83 U.S.App.D.C. 66. 
Hatters held not oontroUing' 

In applying former Rule relating 
to bills of particulars, that bills of 
particulars were desirable, or that 
defendants would thereby be enabled 
to answer more directly, exactly, 
briefly, and without equivocation, 
was held not controlling, 

U.S.—^U. S. V. Association of Am. 
Railroads, D.C.Neb., 4 F.R,D. 610. 

21. U.S.—Satink v. Township of 
Holland, D.C.N.J., 28 F.Supp. 67 
—Michels V. Ripley, D.C.N.T., 26 
F.Supp. 959. 

Eastman Kodak Co. v. McAuley, 

D. C.N.Y., 2 F.R.D. 21—Bellavance 
V. Frank Morrow Co., D.C.R.I., 2 
F.R.D. 9. 

22. U.S.—O'Malley v. Wyoming Nat. 
Bank, D.C.Pa., 16 F.R.D. 457. 

D.C.—O’Donnell v. Brunlnger, D.C., 9 
F.R.D. 246. 

23. U.S.—^Hartman Elec. Mfg. Co. v. 
Prime Mfg. Co., D.C.Wls., 9 P.R.D. 
610. 

24. U.S.—^Hartman Elec. Mfg. Co. v. 
Prime Mfg. Co., supra. 

25. U.S.—Mitchell v. Independent I 
Stave Co., D.C.Mo., 169 F.Supp. 829 
—^U. S. V. Crown Zellerbach Corp., 
D.C.I11., 141 F.Supp. 118—U. S. V. 
American Linen Supply Co., D.C. 
Ill., 141 F.Supp. 105—U. S. V. 
Stangland, D.C.Ind., 137 F.Supp. 
639, affirmed, C.A., 242 F.2d 843— 
U. S. V. Shlnkevich, D.C.Pa., 131 F. 
Supp. 647—U. S. Plywood Corp. v. 
Hudson Lumber Co., D.C.N.T., 127 
F.Supp. 489—^Federal Elec. Prod¬ 
ucts Co. V, Frank Adam Elec. Co., 


D.C.N.T., 100 F.Supp. 8—^Para¬ 

mount Film Distributing Corp. v. 
Ram, D.C.S.C., 91 F.Supp. 778. 

Re V. Fullop. D.C.I11., 22 FR.D. 
62—^Angel Creek Logging Co. v. 
Atlas Plywood Corp., D.C.Cal., 22 
F.R.D. 1—Carlo Blanchl & Co. v. 
City of New York, D.C.N.Y., 20 F. 

R. D. 166—Syan Holding Corp. v, 
Fidelity-Philadelphia Trust Co., D. 

C. Pa., 20 F.R.D. 154—Kuenzell v. U. 

S. , D.C.Cal., 20 F.R.D. 96—Mitchell 
v. Hires Ideal Bottling Co., D.C. 
Neb., 19 F.R.D. 350—Bell v. Novick 
Transfer Co., D.C.Md., 17 F.R.D. 
279—^Boerstler v. American Medi¬ 
cal Ass’n, D.C.I11., 16 F.R.D. 437— 
O’Malley v. Wyoming Nat. Bank, 

D. C.Pa., 16 F.R.D. 467—Tobin v. 
Chambers Const. Co., D.C.Neb., 16 
F.R.D. 47—Pacific Fire Ins. Co. v. 
Dunmire, D.C.Pa., 13 F.R.D. 93— 
Arthur A, Aranson, Inc. v. Ing- 
Rich Metal Products Co., D.C.Pa., 
12 P.R.D. 528—First Trust & Sav. 
Bank of Zanesville, Ohio v. Fidel- 
ity-Philadelphia Trust Co., D.C. 
Pa., 12 F.R.D. 195—Gas Consumers 
Ass’n V. Philadelphia Gas Works 
Co., D.C.Pa., 12 P.R.D. 125—U. S. 
V. Bearing Distributors Co., D.C. 
Mo., 11 F.R.D. 691—Jennings v. 
Fantl, D.C.Pa., 11 F.R.D. 648—Mar- 
quardt-Glenn Corp. v. Lumelite 
Corp., D.CJSr.Y., 11 F.R.D. 176— 
H. kL Porter Co. v. Bremer, D.C. 
Ohio, 11 P.R.D. 89—Blane v. 
Young, D.aOhlo, 10 P.R.D. 624— 
Howell V. Gray, D.C.Neb., 10 P.R. 
D, 268—^Loew's Inc. v. Makinson, 
D.aOhio, 10 F.R.D. 36—U. S. v. 
Kornfeld, D.C.Pa., 9 F.R.D. 676— 
Hazen v. Pittsburgh & L. E. R. 
Co., D.C.Ohio, 9 F.R.D. 663—North¬ 
west Airlines v. Glenn L. Martin 
Co., D.C.Ohio, 9 F.R.D. 661—Auto¬ 
matic Washer Co. v. Easy Washing 
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Mach. Corp., D.C.N.T.. 9 P.R.D. 335 
—Cole V. Baltimore & O. R. Co., D. 
aOhio, 9 P.R.D. 213—Bank of Nova 
Scotia V. San Miguel, D.C.Puerto 
Rico, 9 P.R.D. 171—Container Co. 
V. Carpenter Container Corp., D.C. 
Del., 8 P.R.D. 208. 

Chain of title 

Where complaint in petitory action 
was not ambiguous, but recited more 
details than ordinarily would be ex¬ 
pected, defendant’s motion for a 
more definite statement before inter¬ 
posing its responsive pleading, on 
grounds that long and intricate re¬ 
citals of chain of title were not in¬ 
cluded in complaint, would be denied. 
U.S.—^Morse v. Texas Co., D.C.La., 

10 P.R.D. 23. 

26. U.S.—Condra v. Leslie & Clay 
Coal Co., D.C.Ky., 101 F.Supp. 774 
—^Heinze v. Superior Transport 
Co., D.C.Ohio, 96 F.Supp. 479— 
Wagner Mfg. Co. v. Cutler-Ham¬ 
mer, Inc., D.C.Ohio, 84 F.Supp. 211 
—Williams v. United Broth, of 
Carpenters and Joiners of Ameri¬ 
ca, D.C.Ohio, 81 F.Supp. 150, af¬ 
firmed, C.A,, 191 F.2d 860, certio¬ 
rari denied 72 S.Ct. 773, 343 U.S. 
935, 96 L.Ed. 1343. 

Carlo Bianchl & Co. v. City of 
New York, D.C.N.Y., 20 F.R.D. 165 
—O’Malley v. Wyoming Nat. Bank, 
D.aPa., 15 P.R.D. 467—McKlnzie 
V. Springfield City Water Co., D.C. 
Mo., 14 F.R.D. 603—^Reese v. Penn¬ 
sylvania R. R., D.C.Pa., 14 F.R.D. 
163—^Bakers Engineering & Equip¬ 
ment Co. v. Reed, D.C.Mo., 12 F.R. 
D. 449—^Jennings v. Fantl, D.C.Pa., 

11 F.R.D. 648—R. O. Stenzel & Co. 
V. Department Store Package, etc., 
Local Union No. 956, D.C.Mo., 11 
P.R.D. 362—U. S. V. Shuster, D.C. 
Neb., 11 P.R.D. 161—H. K. Porter 
Co. V. Bremer, D.C.Ohio, 11 F.R.D. 
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the basic nature of plaintiff's claim is revealed in 
his complaint, and such complaint is not so vague or 
ambiguous that defendant cannot reasonably be re¬ 
quired to frame a responsive pleading, it is not sub¬ 
ject to a motion to make more definite and certain.^? 

While under Rule 12 (e) prior to its amendment 
the motion was authorized to enable the moving 
party '‘to prepare his responsive pleading" or “to 
prepare for trial," the principal object was to enable 
the moving part}" to gain information necessary for 
him to prepare intelligently a responsive pleading, 
as discussed supra § 377, and both provisions w’ere 
read with substantially the same effect, as relating 
to matters necessary to be known to a party to pre¬ 
pare his pleadings, as discussed infra § 381. As a 
general rule, a party was entitled to a more definite 


statement or bill of particulars of allegations of his 
opponent’s pleading to the extent, and only to the 
extent that the clarification or particularization 
sought is necessary to enable him to prepare a re¬ 
sponsive pleading28 or generally to prepare for trial, 
as discussed infra § 381. So a complaint which 
seemed capable of varied interpretations was sub¬ 
ject to a motion for a more definite statement or 
for a bill of particulars and a bill of particulars 
was allowed where the issues were complicated by 
plaintiff’s attempted oversimplification of its cause 
of action and where it would be unfair and prob¬ 
ably result in confusion if defendant were forced 
to conduct his discovery proceedings on the basis of 
such issues as might be framed by an answer to the 
complaint.^® 


89—Blane v. Young, D.C.Ohio, 10 
F.R.D. 524—^Vernor’s Ginger Ale 
Bottling Corp. of Boston v. Hires- 
Ideal Bottling Co., D.C.Neb., 8 F.R. 
D. 240—Somberg v. Bluemschine, 
D.CN.Y., 8 F.R.B. 197—Miller & 
Hart V. Morris Packing Co. of Mo., 
D.CMo., 7 F.R.D. 592—MacDonald 
Intern, v. Vulcan Iron Works, D. 
CPa.. 7 F.RD. 466. 

D.C.—O'Donnell v. Breuninger, D.C., 
9 P.R.D. 245. 

27. XJ.S.—Canuel v. Oskoian, D.C.R. 

I., 23 F.R.D. 307—McBeath v. 

Pierce, D.C.Neb., 13 P.R.D. 143— 
Dubler v. Gilbert, D C.N.Y,, 10 F. 
R.D. 530. 

Allegation of general damages 

Claim for damages for taking of 
timber was allegation of general 
damages and, as such, could be de¬ 
nied generally by defendant; and 
therefore information necessary to 
challenge, or test, such claim, could 
more properly be sought by deposi¬ 
tion and discovery process than by 
motion for more definite statement. 
U.S.—Kuenzell v. U. S., D.C.Cal., 20 
F.B.D. 96. 

28. U.S.—Gulf Coast Western Oil 
Co. V. Trapp, C.C.A.Okl., 165 F.2d 
343—Bowles v. Glick Bros. Lum¬ 
ber Co., C.C.A.Cal., 146 F.2d 566, 
followed in Bowles v. Ray, 146 F. 
2d 652, certiorari denied 65 S.Ct. 
1554, 325 U.S. 877, 89 L.Ed. 1994, 
rehearing denied 66 S.Ct. 12, 326 

U. S. 804, 90 L.Ed. 490—Clyde v. 
Broderick, C.C,AColo., 144 F.2d 348. 

Bowles V. Schultz, D.C.N.H., 54 
F.Supp. 708—^Anderko v. Courtland 
Handbag Co., D.C.N.J., 53 F.Supp. 
140—Riegel v. Hygrade Seed Co., 
D.C.N.Y., 47 F.Supp. 290—Fleming 

V. Enterprise Box Co., D.C.Fla., 36 

F.Supp. 606—Samuel Goldwyn, Inc., 
V. United Artists Corporation, D.C. 
N.Y., 35 F.Supp. 633—Tatum v 

Acadian Production Corporation of 
Louisiana, D.C.La., 35 F.Supp. 40 
—^Engler v. General Electric Co., 


D.C.N.Y., 32 F.Supp. 913—Louisi¬ 
ana Farmers’ Protective Union v. 
Great Atlantic & Pacific Tea Co. 
of America, D.C.Ark., 31 F.Supp. 
483—Pearson v. Hershey Creamery 
Co., D.C.Pa., 30 F.Supp. 82—Ran¬ 
dolph V. McCoy, D.C-Tex., 29 F. 
Supp. 978—Sweeney v. United Fea¬ 
ture Syndicate, D.C.N.Y., 29 F.Supp. 
419—Shultz V. Manufacturers & 
Traders Trust Co., D.C.N.Y, 29 F. 
Supp. 38—^Brinley v. Lewis, D.C. 
Pa., 27 F.Supp. 313—^Abruzzmo v. 
National Fire Ins, Co. of Hartford, 
Conn., D.CW.Va., 26 F.Supp. 934— 
Michelson v. Shell Union Oil Cor¬ 
poration, D,C.Mass., 26 F.Supp. 594 
—^American La France-Foamite 
Corporation v, American Oil Co., 
D.C.Mass., 25 F.Supp. 386. 

Baker v. Rose, D.C Pa., 8 F.R.D. 
193—^Ritchie v. Atlantic Refining 
Co., D.C.N.J., 7 F.R.D. 671—Cree- 
don V. Hempel, D.C.Neb., 7 F.R.D. 
601—^MacDonald International v. 
Vulcan Iron Works, D.C.Pa., 7 F. 
R.D. 466—U. S. V. U. S. Alkali Ex¬ 
port Ass’n, D.C.N.Y., 7 F.R.D. 264 
— Sewall V. Mutual Drug Co., D.C. 
Ohio, 7 P.R.D. 154—GrafiSus v. 
Weather-Seal, Inc., D.C.Ohlo, 7 F. 

R. D. 126—^Porter v. Reynolds, D.C. 
N.Y., 6 P.R.D. 536—International 
Tag & Salesbook Co, v. American 
Salesbook Co., D.C.N.Y., 6 F.R.D. 46 
—State of Maryland, to Use of 
Carson v. Acme Poultry Corp., D.C. 
Del,, 5 F.R.D. 29—^U. S. v. Associa¬ 
tion of Am. Railroads, D.C.Neb., 4 
F.R.D. 610—^Walling v. American 

S. S. Co„ D.C.N.Y., 4 P.R.D. 356, 

followed in Walling v. Boland, 4 
F.R.D. 368—^Braden v. Callaway, 
D.C.Tenn., 4 P,R.D. 147—Makan 
Amusement Corporation v. Tren¬ 
ton-New Brunswick Theatres Co., 
D.C.N.J., 3 P.R.D. 429—Westland 
Oil Co. v. Firestone Tire & Rub¬ 
ber Co., D.C.N.D., 3 F.R.D. 66— 
Kraft V. R. H. Macy & Co., D.C. 
N.Y., 3 F.R.D. 64—Walling v. 
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Todd, D.C.Pa., 2 F.R.D. 522—Dill 
Mfg. Co. V. Acme Air Appliance 
Co., D.C.N.Y., 2 F.R.D. 161—Martz 
V. Abbott, D.C.Pa., 2 F.R.D. 17— 
Clark Door Co. v. Yeager, D.C.Pa., 
1 F.R.D. 770—Hennepin Theatre 
Corporation v. Paramount Pictures, 
D.CMich., 1 P.R.D. 621—Fleming 
V. Gltlln Bros. & Rush, D.C.Pa., 
1 P.R.D. 608—Philadelphia Retail 
Jewelers Ass’n v. L. & C. Mayers 
Co., D.C.Pa., 1 P.R.D. 606—Gum, 
Inc., V. Gumakers of America, D. 

C. Pa., 1 P.R.D. 686—Buck v. Kee¬ 
nan, D.C.Pa., 1 P.R.D. 668—Gal¬ 
lagher & Burton v. Schenley Dis¬ 
tributors, D.C.Pa., 1 F.R.D. 439— 
Welty V. Clute, D.C.N.Y., 1 P.R.D. 
107—Sheehan v. Municipal Light 
& Power Co, D.C.N.Y., 1 P.R.D. 70 
—^Dellefield v. Blockdel Realty Co., 

D. C.N.Y., 1 F.R.D. 42. 

Jtirisdlctlon 

Where the matter as to which fur¬ 
ther particulars were sought went 
to the Jurisdiction of the court, the 
motion was granted. 

U.S.—Southern Grocery Stores v. 
Zoller Brewing Co., D.C.Iowa, 26 
F.Supp. 868. 

Clarification, of denials 
It was held that motion by plain¬ 
tiff that denials to certain paragraphs 
of complaint be supplemented and 
clarified so as to enable him to 
know on which one of several pos¬ 
sible theories defendant was defend¬ 
ing action, so as to eliminate neces¬ 
sity of proof on defenses which 
would not be used at time of trial, 
would be granted on ground that 
purpose of pre-trial conference pro¬ 
vided by Rules would be thus served. 
U.S.—Kearney v. Glenn, D.C.Ky., 1 
P.R.D. 203. 

29. U.S.—^Herman v. Mutual Life 
Ins. Co. of New York, C.C.A.Pa., 
108 P.2d 678, 127 A.L.R. 1468. 

30, U.S.—^Bunge North American 
Grain Corporation v. Connecticut 
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On the other hand, if the pleading as to which 
further particulars were sought stated facts relied on 
as a cause of action with sufficient particularity to 
enable the moving party to understand the nature 
and extent of the charges against him and to plead 


intelligently in response thereto, the motion for a 
more definite statement or for a bill of particulars 
was denied,3i particularly where the information 
desired could be obtained by the several methods for 

discovery,32 such as by interrogateries,® 3 or by 


Fire Ins. Co. of Hartford, Conn., 
D.C.N.T., 1 F.R.D. 394. 

31. U.S.—U. S. V. Koch Bros. Bag 
Co., D.CMo., 109 F.Supp. 540—Cit- 
rin V Greater N. T. Industries, 
D.C.N.T., 79 F.Supp. 692—Hubsh- 
man v. Radco, Inc., D.C.N.Y., 71 F. 
Supp. 601—Bowles v. H. E. Pogue 
Distillery Co., D.C.Ky., 63 F.Supp. 
816—Hartford-Empire Co. v, Glen- 
shaw Glass Co., D.C.Pa., 47 F.Supp. 
711—Card v. Elmer C. Breur, Inc., 
D.C.Ohio, 42 F.Supp. 701—Bams- 
dall Refining Corporation v. Bir- 
namwood Oil Co., D.C.Wis.. 32 F. 
Supp. 314—^Alropa Corporation v. 
Heyn, D.C.Pa., 30 F.Supp. 668— 
Pearson v. Hershey Creamery Co., 
D.C.Pa., 30 F.Supp. 82—^Moog v. 
Warner Bros. Pictures, D.C.N.T., 
29 F.Supp. 479—^Adams v. Hendel, 
D.C.Pa., 28 F.Supp. 317—^Brinley v. 
Lewis, D G.Pa., 27 F.Supp. 313— 
Fried v. Warner Bros. Circuit Man¬ 
agement Corporation, D.C.Pa., 26 
F.Supp. 603—E. I. Du Pont De Ne¬ 
mours & Co. V. Dupont Textile 
Mills, D.C.Pa., 26 F.Supp. 236. 

Johnson v. Fredrick, D.C.Neb., 9 
F.R.D. 616—Somberg v. Bluem- 
schine. D.C.N.Y., 8 P.R.D. 197— 
Mathis V. Thompson, D C.Mo., 7 F, 
R.D. 667—Faske v. Radbill, D.C. 
Pa., 7 P.R.D. 234—Canuso v. City 
of Niagara Falls, D.C.N.Y., 7 F.R. 
D. 159—Sewall v. Mutual Drug Co., 
DC.Ohio, 7 F.R.D. 164—Eureka- 
Sec. Fire & Marine Ins. Co. v. 
American Stores Co., D.C.Pa., 6 F. 
R.D. 611—Baret v. Koppers Co., D. 
C.Pa, 6 F.RD. 465—Societe Nor- 
gan V. Sobering Corp., D.C.N.J., 6 
F.R.D. 367—^Walling v. Wyandotte 
Furniture Co., D.C.Mo., 6 F.R.D. 
295—Allen V. Smith, Inc., v. Phil¬ 
adelphia Brewing Co., D.C.Pa., 6 
F.R.D. 322—^Kennametal, Inc. v. 
American Cutting Alloys, D.C.Del., 
6 F.RD. 180—^Bowles v. Sigel, D. 

C. Minn., 6 F.RD. 108—Bowles v. 
Ohse, D.C.Neb., 4 F.RD. 403—Wall¬ 
ing V. American S. S. Co., D.C.N.Y., 
4 F.R.D. 365, followed in Walling 
V. Boland, 4 F.R.D. 368—Parker v. 
Transcontinental & Western Air, 

D. C.Mo., 4 F.RD. 325—^Raudenbush 
V. Baltimore & O. R. Co., D.C.Pa., 
4 F.R.D. 171—Sun Valley Mfg. Co. 
V. Mylish, D.C.Pa., 4 F.RD. 170— 
Irving Berlin, Inc., v. Anziano, D.C. 
N.Y., 4 P.R.D. 33—U. S. v. Kral- 
mann, D.C.Ky., 3 F.RD. 473— 
Bowles V. Karp, D.C.Ky., 3 P.R.D. 
327—Thompson-Starret v. Chicago 
Housing Authority, D.C.Ill., 3 F. 
R.D. 68—^Texas Co. v. Peterson, D. 
C.Neb., 2 F.RD. 462—U. S. v. Petro- 


sky, D.C.Mich., 2 F.RD. 422— 
Mitchell V. Brown, D.C.Neb., 2 F. 
R.D. 325—Dieslnger v. American 
& Foreign Ins. Co., D.C.Pa., 2 F.R 
D. 221—Tractor & Eauipment Cor¬ 
poration V. Chain Belt Co., D.C.N. 
Y., 2 F.RD. 206—Conmar Products 
Corporation v. Tibony, D.C.N.Y., 2 
F.RD. 169—^Employers Mut. Lia¬ 
bility Ins. Co. of Wisconsin v. 
Blue Line Transfer Co., D.C.Mo, 
2 F.R.D. 121—^Martz v. Abbott, D. 

C. Pa., 2 P.R.D. 17—^Madsen v. Pal¬ 
mer, D.C.N.Y., 2 P.R.D. 13—Clark 
Door Co. V. Yeager, D.C.Pa., 1 F.R 

D. 770—Bunge North American 
Grain Corporation v. Connecticut 
Fire Ins. Co. of Hartford, Conn., 
D.C.N.Y., 1 F.RD. 394—U. S. ex 
rel. Marcus v. Hess, D.C.Pa., l F. 
RD. 282—^Rosenblum v. Dingfel¬ 
der, D.C.N.Y., 1 F.RD. 179. 

Where the moving party admitted 

the sufficiency of the averments of 
the complaint, his motion for a bill 
of particulars was denied. 

U.S.—Buck V. Keenan, D.C.R.I., 1 F. 
RD. 558. 

SnperfLnous pleading 
Motion to make complaint more 
definite and certain would be denied 
where complaint apprised defend¬ 
ants of claim for relief to which 
they were required to answer even 
though complaint contained super- 
fiuous pleading. 

U.S.—^Kraus v. General Motors Cor¬ 
poration, D.C.N.Y., 27 F.Supp. 637. 
Prior answer 

Where defendant had already an¬ 
swered plalntifTs petition, there was 
no necessity of discussing allegation 
in defendant's motion to make more 
definite and certain or for a bill of 
particulars that defendant could not 
properly prepare Its answer and de¬ 
fense. 

U.S.—^Agricultural Lands v. Panhan¬ 
dle & S. F. Ry. Co., D.C.Mo., 60 F. 
Supp. 108. 

32. U.S,—^Hubshman v. Radco, Inc., 
D,C.N.Y., 71 F.Supp. 601—McCain 
V. Socony-Vacuum Oil Co., D.C.Mo., 
64 F.Supp. 12—^Anderko v. Court- 
land Handbag Co., D.C.N.J., 63 F. 
Supp. 140—Kuhn V. Pacific Mut. 
Life Ins. Co. of California, D.C. 
N.Y., 37 F.Supp. 100—^Folly Amuse¬ 
ment Holding Corporation v. Rand- 
force Amusement Corporation, D. 
C.N.Y., 32 FSupp. 361—Ferry-Hal- 
lock Co. V. Frost, D.C.N.Y., 29 F. 
Supp. 43—^Adams v. Hendel, D.C. 
Pa., 28 F.Supp. 317—Miller Co. v. 
Hyman, D.C.Pa., 28 F.Supp. 312— 
Securities and Exchange Commis- 
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Sion V. Timetrust, Inc., D.C.Cal., 28 
F.Supp 34. 

Automatic Washer Co. v. Easy 
W’^ashing Mach. Corp., D.C.N.Y., 9 
F.RD. 335—Byers v. Olander, D. 
C Pa., 7 F.R.D 745—Rockett v. 
John J. Casale, Inc., D.C.N.Y., 7 F. 
R.D. 675—^Manson v. Pucci, D C. 
Mo., 7 F.RD. 570—^American Sur. 
Co. of N. Y. V. First Nat. Bank of 
Newfoundland, D.C.Pa., 7 F.R.D. 
545—Kittinger v. Montgomery 
Ward & Co., D.C.Mo., 7 F.R.D. 290 
—^U. S. V. National City Bank of 
New York, D.C.N.Y., 7 F.R.D. 241 
—Snyder v. Atchison, T. & S. F. 
Ry. Co., D.CMo., 7 F.R.D. 35—So¬ 
ciete Norgan v. Schering Corp., D. 

C. N.J., 6 F.R.D. 367—Walling v. 
Wyandotte Furniture Co., D.C.Mo., 
6 F.RD. 295—^Bowles v. Pure Oil 
Co., DC.Pa., 6 F.RD. 300—Ken- 
nametal, Inc., v. American Cutting 
Alloys, D.C.Del., 5 F.RD. ISO— 
Brown v. Select Theatres Corpora¬ 
tion, D.C.Mass., 3 F.R.D, 499— 
Slusher v. Jones, D.C.Ky., 3 F.R.D. 
168—Clark Door Co. v, Yeager, 

D. C.Pa., 1 F.R.D. 770—Gum, Inc. 
V. Gumakers of America, D.C.Pa., 
1 F.RD. 686—Hahn v. Corley Mfg. 
Co., D.C.Tenn., l FRD. 605—Lei- 
mer v. State Mut. Life Assur. Co. 
of Worcester, Mass, D.C.Mo., 1 F. 
RD. 386—^Zoller v. Smith, Levin & 
Harris, D.C.Pa., 1 F.RD. 182. 

DC.—Montgomery v. Kingsland, 166 
P.2d 953, 83 U.S.App.D.C. 66. 

Zimmerman v, Fillah, D.C., 5 F. 
RD. 80. 

33. U.S.—Craftsman Finance & 

Mortg. Co. V. Brown, D.C.N.Y., 64 
F.Supp. 168—^Mann v. Cadillac Au¬ 
tomobile Co. of Boston, D.C.Mas3., 
29 F.Supp. 496—^Alabama Independ¬ 
ent Service Station Ass'n v. Shell 
Petroleum Corporation, D.C.Ala., 28 
F.Supp. 386. 

Brunswick-Balke-Collender Co. v. 
American Bowling & Billiard Co., 
D.C.N.Y., 3 F.RD. 478. 

Judicial snpervlsloiL of examination 
Motion for bill of particulars was 
denied where the demand was in the 
nature of interrogatories and im¬ 
posed on the motion judge the super¬ 
vision of an examination before trial. 
U.S.—Tully V. Howard, D.C.N.Y., 27 
F.Supp. 6. 

Burdening pleadings 

Information which plaintiff agreed 
to furnish on defendant's motion for 
a more definite statement or a bill 
of particulars was submitted as an¬ 
swers to interrogatories rather than 
as bill of particulars, where infor- 
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direct examination or cross-examination of the party 
on examination before tnal.34 

There was no right to a bill of particulars as to a 
judicial interpretation of substantive law where the 
law had been discussed in a former opinion of the 
court.35 That part of a motion directed to a cer¬ 
tain paragraph of the complaint was denied where 
the allegations in such paragraph related to allega¬ 
tions in other paragraphs and did not amount to an 
attempt to state an independent claim.36 

b. Pleading Oomplying with G-eneral Rules 

Ordinarily a pleading is not subject to a motion for 
a more definite statement if it complies with general 
rules providing for a short and plain statement of claim. 

Ordinarily, if a party has complied with general 
principles of pleading in drafting his pleading, he 
should not be met with a motion under Federal Rules 
of Civil Procedure, Rule 12 (e), 28 U.S.C.A., for a 
more definite statement, or for a bill of particulars 
under the former provisions of Rule 12 (e),^^ and a 
motion for a more definite statement will not lie 


where the allegations of the pleading against which 
it is directed are sufficiently definite, certain, or 
specific to inform the opposing party of the nature 
of the cause of action or defense.38 So, a motion 
for a more definite statement will be denied where 
to grant it would enlarge the complaint to propor¬ 
tions beyond those contemplated by Rule 8 (a) 
which provides for a short and plain statement of 
plaintiff’s claim,39 and even if there are allegations, 
the truth or falsity of which defendant is unable to 
determine, he may so state, under Rule 8 (b), in 
which case such statement has the effect of a denial, 
and any information then desired can be obtained 
by the use of discovery procedure,^® 

It has been held, however, that a complaint is not 
immune from attack by such a motion merely be¬ 
cause it satisfies the requirements of the Rule stat¬ 
ing the general rules of pleading,^! and the fact 
that a party has followed the forms of complaint 
prescribed by the Federal Rules of Civil Procedure 
does not dispense with the necessity, as occasion 
may require, for a statement of certain particulars 


mation was such as would unduly 
burden ibe pleadingrs. 

U.S.—Hobart Mfg, Co. v. Mullins Mfg. 
Corp., D.C.Ohlo, 8 F.II.D. 329. 

34. U.S.—^Appel V. Levine, D.C.N.Y., 
86 F.Supp. 240—Craftsman Finance 
& Mortg. Co. V. Brown, D.C.N.T., 
64 F.Supp. 168—^Kubn v. Pacific 
Mut. Life Ins. Co. of California, 
D.C.N.T., 37 F.Supp. 102. 

Dreskin v. Zinkin, D.C.N.T., 6 F. 
R.D. 615—Palum v. Lehigh Val. 

R. Co., D.CJ^.T., 6 F.R,D. 216— 
Brunswick-Balke-Collender Co. v. 
American Bowling & Billiard Co., 
D.C.N.Y., 3 F.R.D, 478—Welty v. 
Clute, D.C.N.Y., 1 F.R.D. 107. 

35. U.S.—Massachusetts Bonding & 
Insurance Co. v. Harrisburg Trust 
Co., D.C.Pa., 27 F.Supp. 987, 

36. U.S.—Fleming v. Dlerks Lum¬ 
ber & Coal Co., D.C.Ark., 39 F. 
Supp. 237. 

37. U.S.—^Anderson v. Buckeye S. 

S. Co.. D.C.N.Y., 116 F.Supp. 870 
—^Fleming v. Dierks Lumber & 
Coal Co., D.C.Ark., 39 F.Supp. 237 
—Lost Trail v. Allied Mills, D.C. 
Ill., 26 F.Supp. 98. 

Bell V. No Vick Transfer Co., D. 
C.Md., 17 FJI.D. 279—U. S. v. As¬ 
sociation of Am. Railroads, D.C. 
Neb., 4 F.R.D. 510—Bowles v. Flo- 
till Products, D.aCal., 4 F.R.D. 
499—^U. S. V. General Motors Cor¬ 
poration, D.C.I11., 2 P.R.D. 346. 
Conciseness and brevity 

(1) Motions under Federal Rule 
with respect to motions for more 
definite statement or for bill of par¬ 
ticulars are properly presented, when 
complaint is so vague or ambiguous 


or contains such broad generaliza¬ 
tions that defendant cannot frame 
an Jtnswer thereto, but mere concise¬ 
ness and brevity are not the test. 
U.S.—^Fleming v. Dierks Lumber & 
Coal Co., D.C.Ark., 39 F.Supp. 237 
—^Brinley v. Lewis, D,C.Pa., 27 F. 
Supp. 313. 

(2) It was not Intended that com¬ 
pliance with the Rule reQuirlng a 
pleading to be simple, concise, and 
direct would subject a party to a 
motion for a more definite statement 
or for a bill of particulars. 

U.S.—Walling v. Black Diamond Coal 
Min. Co., D.C.Ky., 69 F.Supp. 348. 

Smith v. Buckeye Incubator Co., 
D.C.Ohio, 2 F.R.D. 134—^Martz v. 
Abbott, D.C.Pa., 2 P.R.D. 17 —Zol- 
ler v. Smith, Levin & Harris, D.C. 
Pa., 1 F.R.D. 182. 

(3) Rule 12(e) relating to motions 
for more definite statement or for 
bill of particulars cannot be given 
greater emphasis than Rule 8(a) re¬ 
quiring a short plain statement of 
the claim showing that the pleader 
is entitled to relief and Rule 8(e) 
requiring that each averment of 
pleading shall be simple, concise, 
and direct. 

U.S.—Best Poods V. General Mills, 
D.C.Del., 3 P.R.D. 276. 

(4) It was also held, however, that 
the courts are not authorized wholly 
to disregard Rule 12(e) providing for 
a bill of particulars and even Rule 8 
should not be invoked to destroy the 
effectiveness of Rule 12(e). 

U.S.—^Bowles V. Sebastopol Berry 
Growers Ass’n, D.C.C!al., 5 F.R.D. 
178. i 


Ground for Injunotlon 
In Price Administrator’s action for 
injunction for violating maximum 
price regulations, a motion to make 
more definite would be overruled 
where allegations, although general, 
were sufficient to establish ground 
for Injunction. 

U.S.— Porter v. Rashid, D.C.Iowa, 7 
P.R.D. 60. 

38. U.S.—^Andrist v. Kansas City 
Terminal Ry. Co., D.C.Mo., 10 F.R. 
D. 68—Conn v. Kohlemann, D.C. 
Pa., 2 P.R.D. 614. 

39 . U.S.—^Millsap v. Lotz, D.C.M 0 ., 
10 P.R.D. 612—^Blane v. Young, D. 

C. Ohio, 10 F.R.D. 624—^Ferrara v. 
Interstate Transit Lines, D.C.M 0 ., 
6 F.R.D. 64. 

40. U.S.—Russ V. Baltimore & O. R. 
Co., D.C.Ohio, 11 F.R.D. 298—^Blane 
V. Young, D.C.Ohio, 10 P.R.D. 624 
—^Loew’s Inc. v, Makinson, D.CJ. 
Ohio, 10 F.R.D. 36, 

41. U.S.—^Bowles V. Flotlll Products, 

D. aCal., 4 F.R.D. 499. 

Season for rule 

Framers of Federal Rules of Civil 
Procedure did not Intend that Rule 
relating to pleading generally should 
destroy the effectiveness of Rule 
providing for motion for more defi¬ 
nite statement or for bill of particu¬ 
lars, or that Rule relating to plead¬ 
ings generally should be used by one 
party to hide from adversary and 
the court the real issues ultimately 
to be tried. 

U.S.—^Bowles V. Flotill Products, D, 

C. Cal., 4 P.R.D. 499—Walling v. 
West Virginia Pulp & Paper Co., 

D. C.S.C.. 2 F.R.D. 416. 
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which will enable the opposing party more readily to 
prepare a responsive pleading.42 So, the fact that 
a pleading states a cause of action good as against 
a motion to dismiss does not preclude granting of 
a motion for further particulars.43 if the claim is 
definite and full, a motion for a more definite state¬ 
ment or bill of particulars will be denied irrespective 
of whether the claim is well founded and capable of 
proof.'^^ 

§ 381. -Preparation for Trial 

A motion for a more definite statement may not be 
used to obtain Information necessary for preparation for 
trial. 

It is generally true that a motion for a more defi¬ 
nite statement under Federal Rules of Civil Proce¬ 
dure, Rule 12 (e), 28 U.S.C.A., may be employed 
only where the information sought is necessary to 
prepare a responsive pleading, as discussed supra 
§ 380, and it may not be used to obtain information 
necessary for preparation for trial.'*® The proper 
practice, where it is claimed that the allegations are 


general in nature, and not sufficiently informative 
to enable the adversary intelligently to present a 
defense, is the use of discovery procedure rather 
than a motion for a more definite statement.^® 

While Rule 12 (e) formerly provided that a party 
could move for a more definite statement or for a 
bill of particulars “to enable him properly to prepare 
his responsive pleading” or “to prepare for trial,” 
it was held that both provisions were to be read 
with substantially the same effect, as relating to 
matters necessary to be known to a party to prepare 
his pleadings and where a party was fully ad¬ 
vised of the meaning of averments of a pleading he 
was in a position to “prepare for trial” within the 
Rule.^2 The use of the words “prepare for trial” in 
the Rule did not indicate an intent that the motion 
under the Rule have the exploratory and preliminary 
function of discovery,^9 and such words were in 
effect eliminated, by judicial construction, from 
the Rule.®® So the motion was granted only to the 
extent necessary to enable a moving party to plead. 


42. TJ.S.—Walling- v. West Virginia 
Pulp & Paper Co., supra—^Employ¬ 
ers Mut. Liability Ins. Co. of Wis¬ 
consin v. Blue Line Transfer Co., 

D. C.MO., 2 P.R.D. 121. 

43. U.S.—^Walling v. West Virginia 
Pulp & Paper Co., D.C.S.C., 2 P. 

E. .D. 416—-Rambo v. U. S., D.a 
Ga., 2 P.R.D. 200—^Anschutz v. 
Phillips Petroleum Co., D.C.Mo., 1 

F. R.D. 698. 

To same effect under former Zidulty 
Bnle 

U.S.—^Universal Oil Products Co. v. 
Skelly on Co., D.C.Del., 12 P.2d 
271. 

44. U.S.-—U. S. V. Edward Fay & 
Son, D.C.Pa., 31 F.Supp. 413. 

Elements of damage 

On motion for more definite state¬ 
ment of claim with respect to so- 
called items of “overhead" as ele¬ 
ment of damage arising from alleged 
sale of defective machine, only ques¬ 
tion was sufQciency of pleading, and 
Question of whether “overhead" was 
recoverable in action of the kind 
brought was not before the court. 
U.S.—^Miller Co. v. Hyman, D.C.Pa., 
28 F.Supp. 312. 

45. U.S.—^Bell V. Novick Transfer 
Co., D.C.Md., 17 P.R.D. 279—O’Mal¬ 
ley V. Wyoming Nat. Bank, D.C. 
Pa., 16 P.R.D. 467—Johnson v. 
Frederick, D.C.Neb., 9 F.R.D. 616 
—^Richards v. Mark C. Walker & 
Sons Co., D.C.Neb., 9 F.R.D. 663 
—Schlenker v. Thorne, Neale & 
Co., D.C.N.T., 9 F.R.D. 473. 

46. U.S.—Cranston v. Baltimore & 

O. R. Co., I).C.Pa., 16 F.R.D. 318 
—Prescan v. Allquippa & Southern 
R. Co., D.C.Pa., 16 F.R.D. 272. | 


[ 47. U.S.—^D. L. Stern Agency v. Mu¬ 
tual Benefit Health & Accident 
Ass’n, D.C.N.Y., 43 F.Supp. 167. 

Porter v. Reynolds, D.C.N.Y., 6 
P.R.D. 536—^Bowles, for and on be¬ 
half of U. S., V. Jack, D.C.Minn., 6 
P.R.D. 1—U. S. v. Association of 
Am. Railroads, D.C.Neb., 4 P.R.D. 
610—Tevington v. International 
Milling Co., D.aN.Y., 4 F.R.D. 607 
—^Bechik v. Handy Mattress Acces¬ 
sories Corporation, D.C.N.Y., 2 F.R. 
D. 289—^Egyes v. Magyar Nemzeti 
Bank, D.C.N.Y., 1 F.R.D. 498—U. S. 
V. Schine Chain Theatres, D.C.N. 
Y., 1 F.R.D. 206—^McElwain v. 

Wlckwire Spencer Steel Co., U.C. 
N.Y„ 1 F.R.D. 177. 

Identical pxovisiouB 

“To prepare for trial" was regard¬ 
ed as identical with, and compre¬ 
hended within, provision authoriz¬ 
ing motion to enable party “to prop¬ 
erly prepare his responsive plead¬ 
ing." 

U.S.—^Fleming v. Mason & Dixon 
Lines, D.C.Tenn,, 42 F.Supp. 230 
—^Kellogg Co. V. National Biscuit 
Co., D.C.N.J., 38 F.Supp. 643. 

Tevington v. International Mill¬ 
ing Co., D.C.N.Y., 4 F.R.D. 607— 
Poole V. White, D.aW.Va., 2 F.R. 
D. 40—Brown v. Fire Ass'n of Phil¬ 
adelphia, D.C.N.Y., 1 F.R.D. 460— 
Courteau v. Interlake S. S. Co., D. 
C.Mich., 1 F.R.D. 429. 

Eestriotlve Intexpxetatlou was giv¬ 
en to language of Rule “prepare for 
trial.” 

U.S.—^Mitchell v. Brown, D.C.Neb., 2 
F.R.D. 326—Battin Amusement Co. 
V. Cocalis Amusement Co., D.C.N. 
J„ 1 P.R.D. 769. 
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Evidentiary xoatexial 

Words “prepare for trial” as used 
in Rule pertaining to motion for 
more definite statement or for bill 
of particulars to enable defendant 
to prepare responsive pleading or to 
prepare for trial connoted eviden¬ 
tiary material, and relief under such 
Rule was limited to allegations in 
complaint which were so ambiguous 
that defendant was unable to deter¬ 
mine the issues he had to meet. 

U.S.—Best Poods v. General Mills, 
D.C.Del., 3 P.R.D. 275. 

48. U.S.—^Fleming v. Mason & Dix¬ 
on Lines, D.C.Tenn., 42 F.Supp. 
230. 

Brockway Glass Co. v. Hartford- 
Bmpire Co., D.C.N.Y., 1 F.R.D. 242. 
Beason fox rule 

It was held that if motion for bill 
of particulars Is appropriate only 
before joinder of issue, it is prema¬ 
ture to afford to a party the oppor¬ 
tunity to secure data that may be 
needed in preparation for the trial 
but are not required to enable him to 
plead. 

U.S.—^Poole V. White, D.C.W.Va., 2 
F.R.D. 40—Trounstlne v. Bauer, 
Pogue & Co., D.C.N.Y., 1 F.R.D. 
363—^Brockway Glass Co. v. Hart- 
ford-Emplre Co., D.C.N.Y., i F.R.D. 
242. 

49. U.S.—Best Foods v. General 
Mills, D.C.Del., 3 F.R.D. 275. 

50. U.S.—^Kellogg Co. v. National 
Biscuit Co., D.C.N.J., 38 F.Supp, 
643. 

Bowles V. Gabel, D.C.Mo., 6 F.R. 
D. 612—^Walling v. Alabama Pipe 
Co., D.C.MO., 3 F.R.D. 169. 
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and was not granted as an aid in preparation for 
trial.51 

It was also held, however, that the two provisions 
did not mean one and the same thing, although a 
proper responsive pleading is one of the first and 
most important steps in the preparation for trial, ^2 
and some decisions broadly stated that the motion 
could be granted where the information sought was 
needed generally to prepare for trial.Bills of 
particulars were regarded as no longer necessary to 
prevent surprise at the trial®^ or to limit and define 
the issues.®° 

§ 382. - Obtaining Evidence Available 

through Discovery Procedure 

A motion for a more definite statement should not 


be used as a substitute for discovery and deposition 
procedure, and the motion is not available to secure In¬ 
formation as to evidentiary matters obtainable by the 
use of such other procedure. 

The Rule of Civil Procedure relating to motions 
for a more definite statement, Rule 12 (e), must be 
construed in the light of other Rules relating to 
discovery, depositions, and interrogatories,^6 and 
a motion for a more definite statement should not 
be used as a substitute for discovery and deposition 
procedure.57 So, as a general rule, a motion to make 
more definite and certain or for a bill of particulars 
under the prior Rule is not intended, and may not 
be used, to secure information as to evidentiary 
matters obtainable by the use of such other proce¬ 
dure,^^ even though such particular information is 


51. ir.S.—Bowles V. American Dis¬ 
tilling’ Co, D.C.N.T., 62 F.Supp. 
20, appeal dismissed, C.C.A., Porter 
V. American Distilling Co., 167 P.2d 
1012—^D. L. Stern Agency v. Mu¬ 
tual Benefit Health & Accident 
Ass’n, D.C.N.T., 43 F.Supp. 167. 

U. S. V. U. S. Alkali Export 
Ass*n, D.CN.T., 7 F.R.D. 264— 
Kraft v. R. H. Macy & Co., D.C. 
N.Y., 3 F.R.D. 54. 

52. U.S.—^Fleming v. Southern Kraft 
Corporation, D.C.N.Y., 37 F.Supp, 
232. 

SupplementatloiL 

It was held that “To prepare for 
trial” is not to be read out of Rule 
12(e), relating to bill of particulars, 
nor is it to be so read as to entitle 
parties to detailed statement of va¬ 
rious items of claims, but it is rath¬ 
er to supplement the other purpose 
stated in the Rule, preparation of a 
responsive pleading, so that matters 
in issue may be clearly understood 
as to their nature and intent. 

U.S.—Canuso v. City of Niagara 
Falls, D.C.N.Y., 3 F.R.D. 374. 

53. U.S.—Baker v. Rose, D,C.Pa., 8 
P.R.D. 193—^Americaji Sur. Co. of 
N. Y V, First Nat. Bank of New¬ 
foundland, D.C.Pa., 7 P.R.D. 545— 
MacDonald International v. Vul¬ 
can Iron Works, D.C.Pa., 7 F.R.D. 
466—^Walling v. American S. S. 
Co., D.C.N.Y., 4 P.R.D. 355, followed 
in Walling v. Boland, 4 P.R.D. 368. 

54. U.S.—Pearson v. Hershey 
Creamery Co., D.C.Pa., 30 F.Supp. 
82. 

55. U.S.—Pearson v. Hershey Cream¬ 
ery Co., supra. 

Clark Door Co. v. Yeager, D.C. 
Pa.. 1 P.R.D. 770—Steingut v. 
Guaranty Trust Co. of New York, 
D.C.N.Y.. 1 F,R.D. 723. 

Particularity 

However, it was said In a few 
cases that a bill of particulars could 
be used to reauire the other party 


to define the Issues with as much 
particularity as necessary. 

U.S.—Fleming v. Southern Kraft 
Corporation, D.C.N.Y., 37 F.Supp. 
232—Sure-Fit Products Co. v. Med- 
Vogue Corporation, D.C.Pa., 28 F. 
Supp. 489—^Adams v. Hendel, D.C. 
Pa., 28 F.Supp. 317. 

Klmltatioii of proof 

In “open-end” action by Price Ad¬ 
ministrator for injunction, manda¬ 
tory relief and damages for multiple 
or large-scale overceiling sales of pe¬ 
troleum products, based on only a 
few spot checks, with expectation 
of subsequently learning of and in¬ 
cluding other instances of violation, 
as to which plaintiff was willing to 
submit to discovery, defendant could 
not compel plaintiff to amend by 
pleading particulars with purpose of 
limiting proof to such particulars. 
U.S.—Bowles V. Pure Oil Co., D.C. 
Pa., 6 F.R.D, 300. 

56. U.S.—Kuenzell v. U. S., D.C.Cal., 
20 P.R.D. 96—^Brockway Glass Co. 
V, Hartford-Empire Co., D.C.N.Y., 1 
F.R.D. 242. 

Other methods favored 
Liberal construction of other meth¬ 
ods of obtaining pre-trial discovery 
are favored over use of Rule per¬ 
taining to motion for more definite 
statement or for bill of particulars. 
U.S.—Best Poods v. General Mills, 
D.CDel., 3 P.R.D. 276. 

Scope of former Rule 

(1) Under the former Rule pro¬ 
viding for a bill of particulars, a 
party could properly seek disclosure 
only of matters which became a part 
of the pleadings and which were nec¬ 
essary to enable the moving party 
properly to prepare his responsive 
pleading, as distinguished from the 
Rule providing for interrogatories 
under which a party could properly 
seek disclosure of matters of proof 
which could later be made a part of 
the record as evidence. 
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U.S.—Sure-Fit Products Co. v. Med- 
Vogue Corporation, D.C.Pa., 28 F. 
Supp. 489. 

(2) It was held that the office of 
“bill of particulars” was becoming 
obsolete because of the easily avail¬ 
able and effective discovery proce¬ 
dure which the Federal Rules af¬ 
forded. 

U.S.—Walling v. Staffen, D.C.N.T., 5 
F.R.D. 236—^U. S. v. Hartmann, 
D.C.Pa., 2 F.R.D. 477. 

57. U.S.—Re V. Fullop, D.C.I11., 22 
F.R.D. 62—Kuenzell v. U. S., D.C. 
Cal., 20 F.R.D. 96—^Boerstler v, 
American Medical Ass’n, D.C.I11., 
16 F.R.D. 437—Richards v. Mark 
C. Walker & Sons Co., D.C.Neb., 9 
F.R.D. 663—^Automatic Washer Co. 
V. Easy Washing Mach. Corp., D. 
CN.Y., 9 F.R.D. 336. 

Purpose 

Rule relating to more definite state¬ 
ment of pleading does not embrace 
discovery as one of its purposes, 
U.S.—^Marquardt-Glenn Corp. v. Lu- 
melite Corp., D.C.N.Y., 11 F.R.D. 
176. 

58. U.S.—^Panavlew Door & Window 
Co. V. Van Ness, D.C.Cal., 136 F. 
Supp. 253—^Mitchell v. Columbia 
Air-O-Bllnd Co., D.C.S.C., 132 F. 
Supp. 563—^Falls v. Employers' Lia¬ 
bility Assur. Corp., D.C.La., 104 
F.Supp. 266—^Williams v. United 
Broth, of Carpenters and Joiners 
of America, D.C.Ohio, 81 F.Supp. 
160, affirmed, C.A., 191 F.2d 860, 
certiorari denied 72 S.Ct. 773, 343 
U.S. 935, 96 L.Ed. 1343—Citrin v. 
Greater N. Y. Industries, D.C.N.Y., 
79 F.Supp. 692—^U. S. v. Cotton 
Valley Operators Committee, D.C. 
La., 77 F.Supp. 409. 

Re V. Fullop, D.C.I11., 22 F.R.D. 
62—Boerstler v. American Medical 
Ass'n, D.C.I11., 16 F.R.D. 437— 

Sachs V. Montague Shoe Co., D.C. 
N.Y., 16 F.RD. 328—^Rothaband v. 
Dickens, D.C.Mo., 16 F.RJD. 192 
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needed in preparation for trial.59 In other words, 
a motion for a more definite statement may be used 
only to obtain amplification of allegations of ultimate 
fact, and a party has no right to obtain matters of 
evidence or proof in this manner,or to compel 
his adversary to plead matters of evidence.^i 


The principle that the motion may not be employed 
to obtain disclosure of matters of evidence pre¬ 
vailed on motions for a more definite statement or 
for a bill of particulars under Rule 12 fe) prior to 
its amendment,62 and a bill of particulars could not 


—Collette V. Zenith Dredge Co., 
D.CMmn., 11 F.RD. 594—Kellogg 
V. Great Am. Indem. Co., D.C.La., 
11 F.R.D. 168—^Whitmer v. Atchi¬ 
son, T. & S. F. Ry. Co., D.C.Mo., 
9 F.R.D. 561—Cargill, Inc. v. Kel¬ 
ley, D.C.MO., 9 F.R.D. 436—^Auto¬ 
matic Washer Co. v. Easy Wash¬ 
ing Mach. Corp., D.C.N.Y., 9 F.R.D. 
335—Trotta v. City of Cleveland 
City Transit System, D.C.Ohio, 9 
F.R.D. 315. 

Offer of ezamlnatlon 

Where plaintiff in civil action of¬ 
fered himself for oral examination 
and other pre-trial discovery tech¬ 
niques if defendant wanted more 
information, and the invitation was 
not accepted, motion for a more defi¬ 
nite statement in the complaint 
would be denied. 

XJ.S.—^McNeil v. American Export 
Lines, Inc., D.C.Pa., 166 F.Supp. 
427. 

Motion for more definite statement 
or for hill of partlcnlars 

(1) Text Rule prevailed in the in¬ 
terpretation of Rule 12(e), prior to 
its amendment, on a motion for a 
more definite statement or for a bill 
of particulars. 

XJ.S.—Colonial Hardwood Flooring Co. 
V. International Union United Fur¬ 
niture Workers of America, DC. 
Md., 76 F.Supp. 493—^McCain v. So- 
cony-Vacuum Oil Co., D.C.Mo., 64 
F.Supp. 12—^Bowles v, H, E. Pogue 
Distillery Co., D.C.Ky., 63 F.Supp. 
816—Fleming v. Mason & Dixon 
Lines, D.C.Tenn., 42 F.Supp. 230— 
Kellogg Co. V. National Biscuit 
Co., D.C.N.J., 38 F.Supp. 643—Mul- 
loney v. Federal Reserve Bank of 
Boston, D.C.Mass., 26 F.Supp. 148 
—Bicknell v. Lloyd-Smlth, D.C.N. 
T., 25 F.Supp. 657. 

Johnson v. Fredrick, D.C.Neb., 9 
F.R.D. 616—Cooper v. Globe In¬ 
dem. Co., D.C.La,, 9 F.R.D. 430— 
McComb v. Hardy, D.C.Va., 8 F.R. 
D. 28—^Mathis v. Thompson, D.C. 
Mo., 7 F.R.D. 667—Florida Ship¬ 
building Corp. V. Lancaster Iron 
Works, D.C.Pa., 7 F.R.D. 483— 
Templeton v. Atchison, T. & S. F. 
Ry. Co., D.C.MO.. 7 F.R.D. 116— 
Sinkbeil v. Handler, D.C.Neb., 7 F. 
R.D. 92—Curtis v. (Seorge J. Meyer 
Malt & Grain Corp., D.C.N.Y., 6 F. 
R.D. 444—^Porter v. Shoemaker, D. 
C.Pa., 6 F.R.D. 438—Lincoln v. 
Herr, D.C.Pa., 6 F.R.D. 209—Allen 
V. Smith, Inc., v. Philadelphia 
Brewing Co., D.C.Pa., 5 F.R.D. 322 
—^Kennametal, Inc., v. American 


Cutting Alloys, D.C Del., 5 FRD 
180—McReynolds v. Louisville 
Taxicab & Transfer Co., D.C.Ky., 

5 F.R.D. 61—^U. S. V. Association 
of Am. Railroads, D C-Neb., 4 F.R. 
D. 610—Etten v. Lovell Mfg. Co., 
D.C.Pa., 4 F.R.D. 233—Bowles v. 
Anderson, D.C.Mo., 4 F.R.D. 181— 
Montgomery Ward & Co. v. Schu¬ 
macher, D.C.Cal., 3 FR.D. 368— 
Slusher v. Jones, D C.Ky., 3 F.R.D. 
168—^Walling v. Alabama Pipe Co., 
D.C.Mo., 3 F.R.D. 159—Buxton, 

I Inc., V. Gardner, D.C.Mo., 2 F.R.D. 
351—Ledoux v. Van Heusen Prod¬ 
ucts, D.C.Del., 2 P.R.D. 287—^Moors- 
head v. Fidelity & Casualty Co. of 
New York. D.C.Pa., 2 F.R.D. 157— 
Seaboard Midland Petroleum Cor¬ 
poration V. Socony Vacuum Oil Co., 
D.C.N.Y., 2 F.R.D. 150—^Bellavance 
V. Frank Morrow Co., D.C.R.I., 2 
F.R.D. 9—Battin Amusement Co. v. 
Cocalis Amusement Co., D.C.N.J., 1 
F.R.D. 769—^Fleming v. Gitlin Bros. 

6 Rush, D.C.Pa., 1 F.R.D. 608—Cox 
V Doherty, D.C.Cal., 1 F.R.D. 564— 
Brown v. Fire Ass’n of Philadel¬ 
phia. D.C.N.Y., 1 F.R.D. 450—La- 
sicki V. Socony Vacuum Oil Co., 
D.C.Pa., 1 F.R.D. 384, followed in 
Piorkowski v. Socony Vacuum Oil 
Co., D.C.Pa., 1 F.R.D. 386—Lasicki 
V. Socony Vacuum Oil Co., D.C,Pa., 
1 F.R.D. 384, followed in Piorkow¬ 
ski V. Socony Vacuum Oil Co., 1 F. 
R.D. 386—^Wisconsin Alumni Re¬ 
search Foundation v. Vitamin Tech¬ 
nologists, D.C.Cal., 1 F.R.D. 8. 

D.C.—^Zimmerman v. Fillah, D.C., 5 
F.R.D, 80. 

(2) It was held that the federal 
court rule governing bill of particu¬ 
lars was not to be construed so as 
to destroy the fundamental distinc¬ 
tion between pleading and proof. 

U.S.—Jessup & Moore Paper Co. v. 

West Virginia Pulp & Paper Co., 
D.CDel., 26 F.Supp. 598. 

Grande Ronde Pine Co. v. Pulver, 
D.CMont., 3 F,R.D. 139. 

(3) Fact that plaintiff might be 
put to some difficulty in obtaining in¬ 
formation requested by interroga¬ 
tories or discovery furnished no rea¬ 
son for requiring by way of a bill 
of particulars information which un¬ 
der the Procedural Rules could not 
properly be required by a bill of 
particulars. 

U.S.—^Egyes v. Magyar Nemzeti 
Bank, D.C.N.Y., 1 P.R.D. 498. 

To same effect under former Equity 
Rule 

U.S.—Chase Nat. Bank of City of| 
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New York v. Sayles, D.C.R.I., 30 
P.2d 178. 

59. U.S.—Kuenzell v. U. S., D.C Cal., 
20 F.RD. 96—^Richards v. Mark C. 
Walker & Sons Co., D.C.Neb., 9 F. 
R.D. 563. 

Motion for more definite statement 
or for bill of particulars 
U.S—^William F. Luebke Co. v. Man- 
hardt, D.C.Wis, 37 F.Supp. 13— 
Louisiana Farmers" Protective Un¬ 
ion v. Great Atlantic & Pacific Tea 
Co. of America, D.C.Ark., 31 F. 
Supp. 483—Fried v. Warner Bros. 
Circuit Management Corporation, 
D.C.Pa., 26 F.Supp. 603. 

Ritchie V. Atlantic Refining Co., 
D.C.N.J., 7 P.RD. 671—Courteau 
v. Interlake S. S. Co, D.C.Mich., 1 
F.R.D. 429. 

60. U.S.—^U. S. V. American Linen 
Supply Co., D.C.Ill., 141 F.Supp. 
105. 

Re V. Fullop, D.C.ni., 22 P.R.D. 
52—Mitchell v. Hires Ideal Bot¬ 
tling Co, D.C.Neb., 19 F.R.D. 350 
—S. K. Wellman Co. v. Mechanics 
Educational Soc. of America, D. 
aOhio, 9 P.R.D. 206. 

61. U.S.—Rudolph Wurlitzer Co. v. 
Atol, D.C.Minn., 12 F.R.D. 173. 

62. U.S.—Alaska S. S. Co. v. Kat- 
zeek, C.C.A.Alaska, 16 P.2d 210. 

Crook V. Bendlx Aviation Corp, 
D.C.Del., 68 F.Supp. 449—Bowles v. 
Schultz, D.C.N.H., 54 F.Supp. 708 
—U. S. V. Schuchhardt, D.C.Ind., 48 
F.Supp. 876—^Fleming v. Dierks 
Lumber & Coal Co., D.C.Ark., 39 
F.Supp. 237—^William P. Luebke 
Co. v. Manhardt, D.C.Wis., 37 F. 
Supp. 13—Tatum v. Acadian Pro¬ 
duction Corporation of Louisiana, 
D.C.La., 35 F.Supp. 40—U. S. v. 
Crescent Amusement Co., D.C. 
Tenn., 31 F.Supp. 730—^Louisiana 
Farmers* Protective Union v. 
Great Atlantic & Pacific Tea Co. of 
America, D.C.Ark., 31 F.Supp. 483 
—^Modern Food Process Co. v. 
Chester Packing Provision Co., 
D.C.Pa., 29 F.Supp. 406—Laugham 
v, Zlmmelman, DC.Cal., 28 F.Supp. 
348—^Adams v. Hendel, D.C.Pa., 28 
F.Supp. 317—^Massachusetts Bond¬ 
ing & Insurance Co. v. Harrisburg 
Trust Co., D.C.Pa, 27 F.Supp. 987. 

Byers v. dander, D.C.Pa., 7 F. 
R.D. 746—^Ritchie v. Atlantic Refin¬ 
ing Co., D.C.N.J., 7 F.R.D. 671— 
Creedon v. Hempel, D.C.Neb., 7 F. 
R.D. 601—^McKinney Tool & Mfg. 
Co. V. Hoyt, D.C.Ohio, 7 F.R.D. 136 
—Grafflus v. Weather-Seal, Inc., 
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be used to secure proofs before trial,® 3 or to obtain 
information necessary to a party to found a de¬ 
fense.®'* 

The mere fact, however, that evidence is elicited 
is not a bar to a motion for a more definite statement 
where vagueness or uncertainty exists in allegations 
of the complaint.®^ The Rule relating to interroga¬ 
tories and the Rule authorizing a motion for a more 
definite statement are not mutually exclusive and 
a party may consistently employ either or both.®® 
The test for granting such a motion is not that the 
information may be obtained by defendant through 
other sources, such as a bill of particulars, discovery, 


or depositions, but whether inconsistencies in the 
complaint with respect to the ultimate facts should 
be clarified.®'^ So it was held, in applying Rule 12 
(e), prior to its amendment, that the fact that the 
information sought could also be obtained by dis¬ 
covery or interrogatories was no valid reason for 
denying a motion for a more definite statement or 
for a bill of particulars if the particulars sought 
were necessary for the preparation of a responsive 
pleading within the terms of the Federal Rule.®® 

§ 383. Use of Motion to Attack Pleadings 

A motion for a more definite statement may not be 


D.C Ohio, 7 F.R.D. 125—Sinkbell v. , 
Handler, D.C.Neb., 7 F.R.D. 92— 
Dreskin v. Zinkin, B.C.N.Y., 6 F. 
R.D. 616—Porter v. Reynolds, D.C. 
H.T., 6 F.R.D. 636—U. S. v. U. S. 
Cartridge Co., D.C.Mo., 6 F.R.D. 
362—Medusa Portland Cement Co. 
V. Pearl Assur. Co., D.C.Ohio, 5 F. 
R.D. 332—Kennametal, Inc., v. 
American Cutting Alloys, D.C.Del., 

5 F.R.D. 180—^U. S. V. Association 
of Am. Railroads, D.C.Neb., 4 F.R. 
D. 610—^Braden v. Callaway, D.C. 
Tenn., 4 F.R.D. 147—^Yoder v. Bol¬ 
linger, D.C.Pa., 4 F.R.D. 141—Canu- 
so V. City of Niagara Falls, D.C.N. 
Y., 3 F.R.D. 374—Holland v. Gum- 
sey, D.C.N.H, 3 P.R.D. 239— 
Grande Ronde Pine Co. v. Pulver, 
D.C.Mont., 3 F.R.D. 139—Walling 
V. Todd, D.C.Pa., 2 F.RJD. 622— 
Walling V. West Virginia Pulp & 
Paper Co., D.C.S.C., 2 F.R.D. 416 
—^Mitchell V. Brown, D.C.Neb., 2 
P.RD. 325—^Ledoux v. Van Heusen 
Products, D.C.Del., 2 F.R.D. 287— 
Smith V. Buckeye Incubator Co., 
D.C.Ohio, 2 F.RD. 134—Buck v. 
Keenan, D.C.R.I., 1 P.R.D. 658— 
Graziano v. Michigan Associated 
Express. D.C.I11., 1 F.R.D. 630— 
Egyes V. Magyar Nemzeti Bank, 
D.C.N.Y., 1 P.R,D. 498—Prutinsky 
V. Commercial Union Assur. Co., 
Limited, of London, D.C.N.J., 1 P. 
R.D. 440—^U. S. V. Columbia Gas 

6 Electric Corporation, D.C.Del., 1 
P.R.D. 358—^Knupfer v. Albertson 
& Co., D.C.N.Y., 1 P.R.D. 267—U. S. 
V. Schine Chain Theatres, D.C.N.Y., 
1 P.R.D. 206. 

BeasozL for Buie 

(1) Particulars to enable a party 
to prepare a responsive pleading or 
to prepare for trial must be deter¬ 
mined with the provision of the Rule 
that a bill of particulars becomes a! 
part of the pleading which it supple¬ 
ments in mind. 

U.S.—^Lowe V. Consolidated Edison 
Co., D.C.N.Y., 1 F.R.D. 559. 

(2) So, particulars should not be 
freely granted so as unduly to ex¬ 
pand the pleadings, since discovery 
is the proper method for obtaining 


Information that falls outside the 
category of ultimate facts. 

U.S.—Bellavance v. Prank Morrow 
Co., D.C.R.I.. 2 P.R.D. 9—Lasicki 
V. Socony Vacuum Oil Co., D.C.Pa., 
1 F.R.D. 384, followed in Piorkow- 
ski V. Socony Vacuum Oil Co., D.C. 
Pa., 1 F.R.D. 886—Wisconsin 

Alumni Research Foundation v. 
Vitamin Technologists, D.C.Cal., 1 
P.R.D. 8. 

Frima facie case 

Where defendants pleaded in clear 
and certain language their denials 
and defenses, plaintiff could not re¬ 
quire defendants to furnish by way 
of a bill of particulars the evidence 
necessary to prove plaintiff’s prima 
facie case. 

U.S.—^Bgyes v. Magyar Nemzeti 
Bank, D.C.N.Y., 1 P.R.D. 498. 

63. U.S.—Kuhn v. Pacific Mut. Life 
Ins. Co. of California, D.C.N.Y., 37 
P.Supp. 100—Jessup & Moore Pa¬ 
per Co. V. West Virginia Pulp & 
Paper Co., D.C.Del., 25 F.Supp. 598. 

Allen V. Smith, Inc., v. Philadel¬ 
phia Brewing Co., D.C.Pa., 6 F.R.D. 
322—^W. J. Diliner Transfer Co. v. 
International Brotherhood of 
Teamsters, Chauffeurs, Warehouse¬ 
men and Helpers of America, D.C. 
Pa., 4 P.R,D. 106—Buckley v. Mu¬ 
sic Corporation of America, D.C. 
Del., 2 P.R.D. 328—Mitchell v. 
Brown, D.C.Neb., 2 P.R.D. 325— 
Knupfer v. Albertson & Co., D.C. 
N.Y., 1 P.R.D. 257—^McElwaln v. 
Wickwire Spencer Steel Co., D.C. 
N.Y., 1 P.R.D. 177. 
llSatters for trial preparaldon, in¬ 
cluding the location of evidence and 
documents, may properly be obtained 
under the Rules relating to examina¬ 
tions and discovery, rather than the 
Rule authorizing motions for a bill 
of particulars. 

U.S.—Steingut v. Guaranty Trust Co. 
of New York, D.C.N.Y., 1 P.R.D. 
723. 

64- U.S.—Colonial Hardwood Floor¬ 
ing Co, V. International Union 
United Furniture Workers of 
America, D.C.Md., 76 F.Supp. 493. I 
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Bowles V. Brookside Distilling 
Products Corp., D.C.Pa, 4 F.R.D. 
294—^Remick Music Corporation v. 
Interstate Hotel Co. of Nebraska, 
D.C.Neb., 2 P.R.D. 610—Smith v. 
Employers Fire Ins. Co., D.C.Ill., 1 
P.R.D. 251. 

65. U.S.—Automatic Washer Co. v. 
Easy Washing Mach. Corp., D.C. 
N.Y., 9 F.R.D. 335. 

66. U.S.—^Robinson v, Tracy, D.C. 
Mo., 16 F.R.D. 113. 

Doubtful remedy 

In Price Administrator's action for 
injunction, motion to make more def¬ 
inite by setting out when and to 
whom sales were made and purchase 
price of each item alleged to have 
been sold in excess of maximum reg¬ 
ulatory price would be granted not¬ 
withstanding such information might 
be obtained by interrogatories and 
depositions, in view of doubt as to 
whether the government could be re¬ 
quired to answer interrogatories. 

U.S.—^Porter v. Rashid, D.C.Iowa, 7 
P.R.D. 60. 

67. U.S.—^Harper Feed Mills v. 

American Guarantee & Liability 
Ins. Co., D.C.N.Y., 16 F.R.D. 23. 

68. U.S.—^Fleming v. Southern Kraft 
Corporation, D.C.N.Y., 37 F.Supp. 
232. 

Bowles V. John F. Casey Co., D. 
C.Pa„ 6 F.R.D. 143—^Bowles v. 
Deep Vein Connellsville Coke Co., 
Brier Hill, Pa., p.C.Pa., 5 F.R.D. 
140—Bowles V. ]^gner, D.C.Pa., 5 
P.R.D. 78—Bowles v. Flotill Prod¬ 
ucts, D.aCal., 4 F.R.D. 499. 
Xrr^evaut suggestion 
Where complaint was insufficient 
to enable defendant to prepare a 
proper, responsive pleading, on de¬ 
fendant's motion for a more definite 
statement of the charges of negli¬ 
gence, plaintiff’s suggestion that de¬ 
fendant should utilize interroga¬ 
tories to procure information desired 
was Irrelevant. 

U.S.—State of Maryland, to Use of 
Carson, v. Acme Poultry Corp., D. 
CJDel., 6 F.R.D. 29, 
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employed to raise the question whether piaintiff failed 
to plead matters deemed essential to his claim. 

A motion for a more definite statement under 
Federal Rules of Civil Procedure, Rule 12 (e), 28 
U.S.C.A., or for a bill of particulars under the Rule 
prior to its amendment is not the proper method of 
raising the question whether plaintiff failed to plead 
matters deemed essential to his claimand it 
should not be used as a forerunner of, or in the 
nature of a substitute for, a motion to dismiss.*^® 
So, also, a motion for a more definite statement may 
not be used to pave the way for a motion attacking 
the legal sufficiency of the expanded complaint.*^^ 
It has been held, however, that where a petition suf¬ 
ficient to withstand a motion to dismiss would be 
vulnerable to such an attack if the case were fully 
stated, the proper procedure would be for defendant 
to move for further particulars.*^^ 

§ 384. Ability to Furnish Particulars 

A party will not be required to furnish Information 
which Is In the exclusive possession of the moving party; 
nor will a party be required to furnish particulars as to 
matters as to which he has no further information. 

Generally, a motion under Federal Rules of Civil 
Procedure, Rule 12 (e), 28 U.S.C.A., will be denied 
where the information sought is in the exclusive 
possession of the moving party and cannot be ob¬ 
tained by his opponent except by examination of the 


moving party before trial.*^^ Also, it has been held 
that a party will not be required to furnish par¬ 
ticulars as to matters as to which he has no further 
information, at least where it appears that the in¬ 
formation sought is peculiarly within the knowl¬ 
edge of the moving party and is to a large degree 
inaccessible to the other party,and that a party 
should not be required to limit his proof to definite 
statements in a bill of particulars before obtaining 
knowledge of all available facts.*^5 

On the other hand, the court may require certain 
particulars to be furnished, notwithstanding a 
party^s alleged lack of knowledge thereof, where he 
has the means of obtaining the information required, 
as by moving for discovery;*^® and in numerous 
instances the court has required that a party furnish 
certain particulars, not then known to it, at a sub¬ 
sequent time or stage of the proceedings when it 
shall have acquired the information.'^'^ 

§ 385. Matters within Movant’s Knowledge 

A motion for a more definite statement will be de¬ 
nied where the Information sought by the moving party 
Is as to matters that are within his knowledge. 

Ordinarily, a motion for a more definite statement, 
under Federal Rules of Civil Procedure, Rule 12 
(e), 28 U.S.C.A., will be denied where the informa¬ 
tion sought by the moving party is as to matters that 
are within his knowledge,*^8 or as to matters that are 


69- U.S.—^Abram v. San Joaquin 
Cotton Oil Co., D.C.Cal., 46 F.Supp. 
969. 

Baret v. Koppers Co., D.C.Pa., 
6 F.R.D. 466—Moorshead v. Fidel¬ 
ity & Casualty Co. of New York, 
D.C.Pa., 2 P.R.D. 167. 

D.C.—^Montgomery v, Kingsland, 166 
F.2d 963, 83 U.S.App.D.C, 66. 

70. U.S.—Harrington v. Yellin, D.C. 
Pa.. 168 F.Supp. 456. 

Cather v. Ocean Acc. & Guaran¬ 
tee Corp., Limited, of London, Eng¬ 
land, D.C.Neb., 10 F.R.D. 437. 

Motion under Buie 12 (e) prior to 
amendment 

U.S.—^Louisiana Farmers’ Protective 
Union v. Great Atlantic & Pacific 
Tea Co. of America, D.C.Ark., 31 
F.Supp. 483. 

Dleslnger v, American & Foreign 
Ins. Co., D.C.Pa., 2 F.R.D. 221. 

D.C.—^Montgomery v. Kingsland, 166 
F.2d 953, 83 U.Sj^pp.D.C. 66. 

71. U.S.—Gumbart v. Waterbury 
Club Holding Corporation, D.C. 
Conn., 27 F.Supp. 228. 

American Sur. Co. of N. Y. v. 
First Nat. Bank of Newfoundland, 
D.C.Pa., 7 F.R.D. 646. 

Testing strengtlL of case 
A motion for more definite state¬ 
ment of facts should not be used for 
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purpose of testing strength of a par¬ 
ty’s case by forcing him either to 
allege certain supporting facts or to 
retreat from asserted jurisdictional 
grounds. 

U.S.—Cole V. Baltimore & O. R. Co., 
D.C.Ohio, 9 F.R.D. 213. 

Testing complaint 

It has been held, however, that to 
have amplified a complaint and to 
have tested it for any vital defects 
defendant might have moved for a 
more definite statement or for a bill 
of particulars and in such manner 
defendant might have exposed any 
material flaws existing in plaintiffs 
allegations. 

U.S.—^Tahir Erk v. Glenn L. Martin 
Co., C.C.A.Md., 116 F.2d 866. 

72. U.S.—^Rambo v. U. S., D.C.Ga,, 2 
F,R.D. 200. 

73 . Motion for more definite state¬ 
ment or for bill of particulars 

U.S.—^Dreskin v. Zinkln, D.C.N.Y., 6 
F.RD. 615—Clark Door Co. v. Yea¬ 
ger, D.C.Pa., 1 F.R.D. 770—Mul- 
downey v. Seaberg Elevator Co., 
D.C.N.Y., 1 F.R.D. 606. 

74. U.S.—Thayer v. Reindl, D.C. 
Mich., 1 P.R.D. 628. 

Secret agreement 

In action wherein plaintiff alleged 
a secret agreement between defend- 
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ants and others, defendants were not 
entitled to a more particular state¬ 
ment as to the nature of the agree¬ 
ment, in view of its alleged secret 
nature. 

U.S.—^Johnson & Gould v. Joseph 
Schlitz Brewing Co., D.C.Tenn., 1 
F.R.D. 335. 

75. U.S.—Welty v. Oute, D.CJ^.T., 
1 F.R.D. 107. 

76. U.S.—Graham v. New York & 
Cuba Mail S. S. Co., D.C.N.Y., 25 
F.Supp. 224. 

Encyclopaedia Britannica v. Ni- 
land, D.C.MO., 1 F.R.D. 645. 

77. U.S.—U. S. to Use and for Ben¬ 
efit of Foster Wheeler Corporation 
V. American Surety Co. of New 
York, D.C.N.Y., 25 F.Supp. 700. 

Varey v. Gaunt, D.C.N.Y., 1 F.R. 
D. 204—Sapery v. United American 
Metals Corporation, D.C.N.Y., 1 P. 
R.D. 106. 

After completioa of eacamlnatlon. 

U.S.—Bowles V, Cardinal Cutlery 
Corp., D.C.N.Y., 69 F.Supp. 436. 

78. U.S.—^Taylor v. Orton, C.A.I11., 
216 F.2d 62. 

Boerstler v. American Medical 
Ass'n, D.C.I11., 16 P.R.D. 487—To¬ 
bin V. David Witherspoon, Inc., D. 
C.Tenn., 14 F.R.D. 148—Cather v. 
Ocean Acc. & Guarantee Corp, Llm- 
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“peculiarly* within his knowledge,'^ 9 Similarly, 
the motion will be denied as to matters which are 
of public record and easily ascertainable by the 
moving party.^0 It has been held, on the other 
hand, that the fact that defendant, challenging a 
complaint for indefiniteness, should have known 
what plaintiff was claiming was not a bar to a mo¬ 
tion for a more definite statement.^! 

Moreover, it was held, under Rule 12 (e), prior 


to its amendment, that a motion for a more definite 
statement or for a bill of particulars could not be de¬ 
feated on the ground that the information sought 
by the moving party was within his own knowl¬ 
edge,for the reason that it is important that the 
controversial issues should be narrowed to the extent 
of which they are susceptible, and that the moving 
party should be able to know what questions of fact 
and law he would be called on to meet.^^ Also, 


ited, of London, England, D.CJN'eb., 
10 F.R.D. 437. 

SecoTds of pnxcliases 

Where defendant was seller In 
transactions involved and it was rea¬ 
sonable to assume that defendant 
had records of purchases involved, 
defendant's reauest for additional de¬ 
tails as to amount of each grade of 
coal purchased, date when each grade 
was purchased, price paid for each 
grade purchased and date when pay¬ 
ment was made was refused. 

U.S.—Schlenker v. Thorne, Neale & 
Co.. D.C.N.T., 9 P.R.D. 473. 

TTnder BtUo prior to amendment 

(1) The text Rule was followed in 
the disposition of motions for more 
definite statement or for bills of 
particulars under Rule 12 (e) prior 
to its amendment. 

U.S.—^Barrett v. National Malleable 
& Steel Castings Co., D.C.Pa., 68 
P.Supp. 410—Bowles v. Cohen, D. 

C. Pa., 66 F.Supp. 499—^Riegel v. 
Hygrade Seed Co., B,C.N.Y., 47 P, 
Supp. 290—Chicago Pneumatic 
Tool Co. V. Ziegler, D.C.Pa., 40 F. 
Supp. 416—Fleming v. Enterprise 
Box Co., D.C.Fla., 36 P.Supp. 606 
—^Kraft Corrugated Containers v. 
Trumbull Asphalt Co. of Delaware, 

D. CJSr.J., 31 F.Supp. 314. 

Creedon v. Hempel, D,C.Neb., 7 

P.R.D. 601—Hibbits v. Thompson, 
D.C.MO., 7 P.R.D. 464—Ball v. Irv¬ 
ing Airchute Co., D.C.N.T., 7 F.R.D. 
173—Simpson v. Nicaro Nickel Co., 
D.C.N.Y., 7 F.R.D. 90—Hutchins & 
Hutchins v. International Paper 
Co., D.C.La., 6 P.R.D. 610—Walling 
V. Wyandotte Furniture Co., D.C. 
Mo., 6 F.R.D. 296—Bowles v. Al¬ 
ford, D.C.Cal., 5 P.R.D. 288—Wal¬ 
ling V. Staffen, D.C.N.Y., 6 P.R.D. 
236—^Kennametal, Inc., v. Ameri¬ 
can Cutting Alloys, DC.Del., 5 P. 
RD. 180—^Bowles v. Sigel, D.C. 
Minn., 5 PR.D. 108—^Bowles, for 
and on behalf of U. S., v. Jack, 

D. C.Minn., 6 P.RD. 1—Mullins v. 
De Soto Securities Co., D.C.La., 3 
F.R.D. 271—Mitchell v. Brown, D. 
C.Neb., 2 F.R.D. 325—^Ledoux v. 
Van Heusen Products, D.C.Del., 2 
F.R.D. 287—Gum, Inc. v. Gumakers 
of America, D.C.Pa., 1 P.R.D. 586— 
Texas & P. Ry. Co. v. Elgin, J. & 

E. Ry. Co., D.C.I11., 1 F.RD. 136. 

(2) Accordingly, a motion for bill 

of particulars would not be granted 


as to terms of policies in defendant’s 
possession. 

U.S.—^Employers Mut. Liability Ins. 
Co. of Wisconsin v. Blue Line 
Transfer Co., D.C.Mo., 2 P.R.D. 121. 

(3) A plaintiff would not be per¬ 
mitted to obtain from defendant by 
a motion for bill of particulars in¬ 
formation which it was duty of 
plaintiff to supply and which plaintiff 
should have had in its possession. 
U.S.—^Porter v. Montaldo's, D.C.Ohio, 
71 P.Supp. 372. 

To same effect under former EatUty 
Buie 

U.S.—^U. S. Hoffman Machinery Cor¬ 
poration V. Modern Pressing Appli¬ 
ances, D.C.N.Y., 33 P.2d 991. 

79 . U.S.—^Richards v. Mark C. Walk¬ 
er & Sons Co., D.C Neb., 9 F.R.D. 
663. 

Motion for more definite statement or 
for bill of particulars 
U.S.—Sunbeam Corp. v. Pay less Drug 
Stores, D.C.Cal., 113 F.Supp, 31— 
Bowles V. Lecht, D.C.R.I., 68 P. 
Supp. 988—^Fleming v. Dierks Lum¬ 
ber & Coal Co., D.C.Ark., 39 P.Supp. 
237—William P. Luebke Co. v. 
Manhardt, D.C.Wis., 37 P.Supp. 13 
—Jacobs V. Peavy-Wilson Lumber 
Co., D.C.La., 33 P.Supp. 206—^Lou¬ 
isiana Farmers’ Protective Union 
V. Great Atlantic & Pacific Tea Co. 
of America, D.C.Ark., 31 P.Supp. 
483. 

Porter v. Shoemaker, D.C.Pa., 6 
P.R.D. 438—^De Stubner v. United 
Carbon Co., D.C.W.Va., 4 F.R.D. 
483—^Bowles v. Ohse, D.C.Neb., 4 
P.R,D. 403—Best Foods v. General 
Mills, D.C.Del., 3 F.RD. 276—Wal¬ 
ling V. Bay State Dredging & Con¬ 
tracting Co., D.C.Mass., 3 P.R.D. 
241—Holland v. Gurnsey, D.C.N.H., 
3 F.RD. 239—Collins v. C. W. 
Whittier & Bros., D.C.Mass., 3 P. 
R.D. 20—^Buckley v. Music Corpo¬ 
ration of America, D.C.Del., 2 P.R. 
D. 328—Stefaniak v. Boland, D.C. 
N.Y., 2 P.R.D. 110—Cox v. Doherty, 
D.aCal., 1 P.R.D. 664—Knupfer v. 
Albertson & Co., D,C.N.Y., 1 P.R.D. 
257. 

80. U S.—Curtis V. George J. Meyer 
Malt & Grain Corp., D.C.N.Y., 6 P. 
R.D. 444. 

Bankruptcy files 

Motion for bill of particulars 
would be denied, where facts called 
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for were displayed in bankruptcy 
proceeding files, which were open 
to public examination. 

U S.—Laugharn v. Zimmelman, D.C. 

Cal., 28 P.Supp. 348. 

Price regulation 

In action against lumber dealers 
to recover treble damages for viola¬ 
tions of designated maximum price 
regulation, defendants were not en¬ 
titled to a more definite statement 
as to what provisions of designated 
regulation were alleged to fix the 
prices of the lumber sold by defend¬ 
ants, since such information was 
available by a reading of regula¬ 
tion. 

U.S.—Bowles V. Cohen, D C.Pa., 66 
P.Supp. 499. 

81. Prior suit 

Each complaint must comply with 
Federal Rules,* and therefore fact 
that defendant, challenging com¬ 
plaint for indefiniteness, should have 
known what plaintiffs were claiming 
because of prior suit brought against 
such defendant by other parties, en¬ 
gaged in same business as present 
plaintiffs and represented in prior 
suit by same counsel presently rep¬ 
resenting plaintiffs, would be no bar 
to successful challenge of complaint 
by motion for more definite state¬ 
ment. 

U.S.—^Raybin v. Avco Mfg. Corp., D. 
CN.Y., 12 P.R.D. 321. 

82. U.S.—Fleming v. Dierks Lumber 
& Coal Co., D.C.Ark., 39 P.Supp. 
237. 

D.C.—^Fleming v. Smoot Sand & 
Gravel Corporation, D.C., 41 P. 

Supp. 330. 

Speedy and inexpensive trial 

Where granting of defendant’s mo¬ 
tion for a bill of particulars was 
necessary to Insure a speedy, just, 
and inexpensive trial in Price Ad¬ 
ministrator’s enforcement action and 
to limit the issues, administrator 
could not avoid giving a bill of par¬ 
ticulars on ground that knowledge 
reauested by defendant was purely 
within defendant’s knowledge. 

U.S.—Bowles V. John P. Casey Co., 
D.C.Pa., 5 F.RD. 143. 

83. U. S. V. Grifllth Amusement Co., 
D.aOkl., 1 P.R.D. 416. 

D.C.—^Fleming v. Smoot Sand & 
Gravel Corporation, D.C., 41 P. 

Supp. 330. 
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where the complaint was drawn with such generality 
as to comprehend many transactions, the fact that 
all such transactions were peculiarly within defend¬ 
ant’s knowledge did not deprive defendant of the 
right to a specification of which one or more of the 
possible transactions plaintiff relied on.^^ 

Where the facts which defendant wished to as¬ 
certain and sought by means of a motion for a 
more definite statement are stipulated by counsel for 
plaintiff, the question raised by defendant’s motion 
becomes moot and requires no further consideration 

by the court^5 

§ 386. What Statement or Particulars May 
Be Had 

Various particulars have been held necessary to the 
moving party to prepare his responsive pleading, In¬ 
cluding details of the time, place, and circumstances of 
the transactions or events alleged as constituting the 
cause of action or defense, and details as to Items of 
special damage alleged; but disclosure will not be re¬ 
quired of the names of witnesses, or of matters Irrelevant 
to the allegations of the pleading. 

Under Federal Rules of Civil Procedure, Rule 12 
(e), 28 U.S.C.A., authorizing the court to order a 
party to furnish a more definite statement with 
respect to allegations of his pleading, or, under 
the prior practice, to furnish a bill of particulars, 
numerous particulars have been required as neces¬ 


sary to the moving party to prepare his responsive 
pleading.Notwithstanding the abolition of bills 
of particulars in federal practice by the amendment 
to Rule 12 (e), the Rule in its current form rep¬ 
resents a regularization of the prevailing judicial 
definition of the original Rule, as discussed supra 
§ 376, and older cases herein discussed as to the 
various allegations of pleadings subject to a motion 
for bill of particulars may still be helpful in deter¬ 
mining whether a motion for a more definite state¬ 
ment is proper under Rule 12 (e), as amended, 
particularly in the case of the many decisions which, 
even before the amendment, restricted the use of 
such motions to cases where further information 
was necessary to enable the moving party to prepare 
a responsive pleading, as discussed supra § 380. 

According to the decisions, disclosure may be had 
as to the particular statute imder which the action is 
brought,®*^ as to which particular claims plaintiff 
will rely on at the time of trial®® and as to whether 
defendant is charged with participation in conduct 
asserted as a cause of action in certain paragraphs 
of the complaint®® The details of the time, place, 
and circumstances of the transactions or events al¬ 
leged as constituting the cause of action or defense 
may be required in a more definite statement or 
bill of particulars,®® including details as to the na- 


84 . U.S.—Bowles v. Plotill Products, 
D.C.Cal., 4 F.R.D. 499—-Walling v. 
West Virgrmla Pulp & Paper Co., 
D.C.S.C., 2 F.II.D. 416. 

85. U.S.—Baret v. Koppers Co., D. 

C. Pa., 6 F.R.D. 465. 

86. U.S.—U. S. V. Cotton Valley Op¬ 

erators Committee, D.C.La., 77 F. 
Supp. 409—^Kentucky - Tennessee 

Light & Power Co., for Use and 
Benefit of Trl-City Utilities Co., v. 
Fitch, D.C.Ky., 63 F.Supp. 989— 
National Nut Co. of Cal. v. Kelling 
Nut Co., D.C.I11., 61 F.Supp. 76— 
Fleming v. Whittemore, D.C.Ky., 41 
F.Supp. 767—^Fleming v. Stillman, 

D. C.Tenn., 37 F.Supp. 236—^Fleming 
V. Southern Kraft Corporation, D. 

C. N.T., 37 F.Supp. 232—David v. 
Boylan’s Private Police, D.C.La., 
34 F.Supp. 655—^Loughman v. Pltz, 

D. C.N.T., 29 F.Supp. 882. 

Fennell v. Svenska Amerika Lln- 

ien A/B, D.C.Mass., 23 F.R.D. 116— 
Bhrman v. U. S., D.C.N.Y., 4 F.R. 
D. 29—^Muldowney v. Seaberg Ele¬ 
vator Co., D.C.N.Y., 1 F.R.D. 605— 
Downey v. Banker, D.C.N.Y., 1 F. 
R.D. 123. 

D.C.—Fleming v. Smoot Sand & 
Gravel Corporation, D.C., 41 F. 
Supp 330. 

Copy of warrant 

In action for damages for con¬ 
spiracy to deprive plaintiffs of rights 


guaranteed by Fourteenth Amend¬ 
ment and subject them to false ar¬ 
rest and Imprisonment, defendants 
were entitled to have certified copy 
of extradition warrant issued for one 
of plaintiffs and return thereon at¬ 
tached to amended complaint. 

U.S.—Picking v. Pennsylvania R. Co., 
D.C.Pa., 5 F.R.D. 76. 

87. U.S.—Courteau v. Interlake S. S. 
Co., D.C.Mich., 1 P.R.D, 429. 

88. U.S.—Cox V. Doherty, D.C.Cal., 
1 F.R.D. 564. 

Separate defenses 
Moving party may require specifi¬ 
cation of individual claims constitut¬ 
ing the cause of action, where sepa¬ 
rate defenses to such Individual 
claims might exist. 

U.S.—^Bunge North American Grain 
Corporation v. Connecticut Fire 
Ins. Co. of Hartford, Conn., D.C.N. 
Y., 1 F.R.D. 394. 

89. U.S.—Loughman v. Pitz, D.C.N. 
Y., 29 F.Supp. 882. 

90. U.S.—^Kentucky-Tennessee Light 
& Power Co., for Use and Benefit 
of Tri-City Utilities Co., v. Fitch, 
D.C.Ky., 63 F.Supp. 989—^Fleming 
V. Dierks Lumber & Coal Co., D.C. 
Ark., 39 F.Supp. 237—Miller Co. v. 
Hyman, D,C.Pa., 28 F.Supp. 312— 
Murphy v. E. I. Du Pont De Ne¬ 
mours & Co., D.C.Pa., 26 F.Supp. 
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999—^Abruzzino v. National Fire 
Ins. Co. of Hartford, Conn., D.C.W. 
Va., 26 F.Supp. 934. 

Moran v. Shubert, D.C.N.Y., 6 F. 
R.D. 44—^Prutinsky v. Commercial 
Union Assur. Co., Limited, of Lon¬ 
don, D.C.N.J., 1 F.R.D. 440—U. S. 
V. Griffith Amusement Co., D.C. 
Okl., 1 F.R.D. 229—^Downey v. 
Banker, D.C.N.Y., 1 P.R.D. 123— 
Bushwick-Decatur Motors v. Ford 
Motor Co., D.C.N.Y., 1 F.R.D. 19. 

Particular matters 

(1) Copy of writing under which 
liability is asserted. 

U.S.—^Merit Supply Co. v. Lawson 
Mfg. Co., D.C.Pa., 52 F.Supp. 287— 
Loughman v. Pltz, D.C.N.Y., 29 F. 
Supp. 882. 

(2) Particulars as to what prod¬ 
ucts covered by license agreement, 
plaintiff claimed that defendant made 
or sold. 

U.S.—^Knupfer v. Albertson & Co., D. 
C.N.Y., 1 F.R.D. 257. 

(3) Circumstances under which a 
certificate allegedly converted left 
plaintiff's possession and particulars 
of the transfer. 

U.S.—^Meehan v. Schenley Distillers 
Corporation, D.C.N.Y., 27 F.Supp. 
989. 

(4) Details with respect to de¬ 
mands on defendant for payment 
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ture and amount of items of loss or special damage 
alleged.91 Such motions have been denied, however, 
with respect to general allegations of damages.^^ 

Such a motion may be used to clarify doubt as to 
plaintiffs identity.^® An allegation that an alleged 
arrangement is inferred from conduct of the parties 
must be particularized since the allegation means 
nothing unless the facts constituting such conduct 
are set forth in detail.9*^ A request for particulars 
with respect to what plaintiff asserts to be new 


and patentable In each claim of a patent in suit may 
be granted since patent litigation is sui generis and 
requires a clear definition of issues.®® 

On the other hand numerous allegations have been 
held not subject to a motion to make more definite 
and certain,9® and requests, under the prior Rule, 
for numerous particulars have been denied on the 
ground that the matters to which they pertained 
had been stated with sufficient particularity in the 
pleading.® 7 The court will not require the dis- 


N.T.—Bicknell v. Lloyd-Smith, D.C. 
N.Y., 25 F.Supp. 667. 

(5) Date of alleged agreement by 
which plaintiff and individual de¬ 
fendant became joint venturers, so 
that individual defendant might de¬ 
termine whether statute of limita¬ 
tion should be pleaded as a bar. 
U.S.—Martin v. Clayton, D.C.N.T., 6 
F.R.D. 214. 

91. XJ.S.—Gner v. Tri-State Transit 
Co., D.C.La., 36 F.Supp. 26—^U. S. 
for Use and Benefit of Dichter v. 
Henke Const. Co., D C.Mo., 35 F. 
Supp. 388—^Miller Co. v. Hyman, D. 

C. Pa., 28 F.Supp. 312—^Murphy v. 
E. I. Du Pont De Nemours & Co., 

D. C.Pa., 26 F.Supp. 999, 

92. U.S.--Natlonal Nut Co. of Cali¬ 
fornia V. Kelling Nut Co., D.C.I11., 
61 F.Supp. 76. 

Other zecmedy 

Where following the joinder of is¬ 
sue, defendants could inaulre con¬ 
cerning itemization of plaintiff’s 
damages, through interrogatories or 
by discovery, plaintiff was not re- 
auired to itemize his damages in bill 
of particulars before answer. 

U.S.—^Riegel v. Hygrade Seed Co., D. 
C.N.y., 47 F.Supp. 290. 

93. U.S.—Court Degraw Theatre, 
Inc. V. Loew’s, Inc., D.C.N.T., 22 F. 
R.D. 264. 

A suit by tenants in ooumion 
against other tenants in common was 
not dismlssible because plaintiffs did 
not give the names and places of 
residences of persons for whose ben¬ 
efit the suit was brought, since such 
is not required by Rule 23 but plain¬ 
tiffs would be required under Rule 
12 e, to give the names and places 
of residence of all such persons, in 
so far as they were known to plain¬ 
tiffs. 

U.S.—Glover v. McFaddin, D.C.Tex., 
81 P.Supp. 426. 

94. U.S.—^Lowe V. Consolidated Edi¬ 
son Co., D.C.N.T., 1 F.R.D. 559. 

95. U.S.—Selrite, Inc., v. Tropical 
Chair Co., D.C.N.T., 1 F.R.D. 438. 

Fartlculars denied 

U.S.—Conmar Products Corporation 
v. Tribony, D.C.N.T., 2 F.R.D. 169. i 

96. U.S.—-Waldes Kohinoor, Inc. v. j 
Stabile, D.C.N.T., 140 F.Supp. 9161 


—Condra v. Leslie & Clay Coal 
Co. D.C.Ky., 101 F.Supp. 774—Ry¬ 
an V. Jones, DC.Pa., 92 P.Supp. 
308—^U. S. ex rel. and for Use of 
Tennessee Valley Authority v. Su- 
song, D.C.Tenn., 87 P.Supp. 396— 
U. S. ex rel. and for Use of Ten¬ 
nessee Valley Authority v. Payne, 
D.C.Tenn., 87 F.Supp. 393—^U. S. 
ex rel. and for Use of Tennessee 
Valley Authority v. Easterly, D.C. 
Tenn., 87 P.Supp. 390. 

MacDonald v. Astor, D.C.N.Y., 21 
F.R.D. 159—U. S. V. National Ass’n 
of Leather Glove Mfrs., D.C.N.Y., 
15 F.R.D. 285—Rudolph Wurlitzer 
Co. V. Atol, D.C.Minn., 12 F.R.D. 
173—Gas Consumers Ass’n v. Phil¬ 
adelphia Gas Works Co., D.C.Pa., 12 
P.R.D. 125—Hirsch v. Templeton, 
D.CTenn., 11 F.R.D. 190—U. S. v. 
Shaw Tenenbaum Const. Co., D.C. 
Mo., 9 P.R.D. 633. 

Trade-mark infringement 
In action for damages and for an 
Injunction with respect to an alleged 
trade-mark infringement, informa¬ 
tion with respect to the amount of 
money plaintiff had spent advertis¬ 
ing its trade-mark product, and con¬ 
cerning the source or means and on 
what basis plaintiff stated that plain¬ 
tiff’s product had met with popular 
approval, and as to when plaintiff 
commenced to manufacture, adver¬ 
tise, and sell the product, would be 
obtainable if needed, under Federal 
Rule with respect to discovery amd 
was not information which plaintiff 
could be required to plead by a mo¬ 
tion for a more definite statement. 
U.S.—^Armstrong Cork Co. v. Patter- 
son-Sargent Co., D,C.Ohio, 8 P.R. 
D. 215. I 

Prayer of complaint 
In action by natural gas company 
against city, city was not entitled 
to a clarification of the prayer of 
complaint concerning period of time 
during which company prayed that 
it be adjudged to be entitled to com¬ 
pensation for natural gas at a rate 
determined according to rate prevail¬ 
ing in similar circumstances in the 
state for sale of natural gas by a 
company to other similar Industrial 
users. 

U.S.—^Kansas-Nebraska Natural Gas 
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Co. V. City of Hastings, Neb., D.C. 
Neb., 10 F.R.D. 280. 

PraudnlexLt conduct 
In action for alleged fraudulent 
conduct of defendants In contractual 
relationships with plaintiffs, defend¬ 
ants’ motions for more definite state¬ 
ment, made on ground that defend¬ 
ants, could not know which of many 
transactions were allegedly fraudu¬ 
lent, and defendants could not frame 
responsive pleading, would be de¬ 
nied. 

U.S.—Loew’s Inc. v. Makinson, D.C. 
Ohio, 10 F.R.D. 36. 

97- U.S.—Appel V. Levine, D.C.N.Y., 
85 F.Supp. 240—^U. S. v. Borax 
Consol., D.C.Cal., 62 F Supp. 220— 
Kuhn V. Pacific Mut. Life Ins. Co. 
of California, D.C.N.Y., 37 P.Supp. 
102—^U. S. V. R. L. Dixon & Bro., 
D.C.Tex., 36 F.Supp. 147—E. I. Du 
Pont De Nemours & Co. v. Dupont 
Textile Mills, D.C.Pa., 26 P.Supp. 
236. 

Porter v. Reynolds, D.C.N.Y., 6 
P.R.D. 636—^U. S. V. Association of 
Am. Railroads, D.C.Neb., 4 P.R.D. 
610—^W’'alling V. American S. S. Co., 
D.C.N.Y., 4 P.R.D. 355, followed in 
Walling V. Boland, 4 P.R.D. 368— 
Bowles V. Anderson, D.C.Mo., 4 P. 
R.D. 181—Ledoux v. Van Heusen 
Products, D.C.Del., 2 F.R.D. 287— 
Munoz V. Merchants Nat. Bank of 
Allentown, D.C.Pa., 2 P.R.D. 189— 
Conmar Products Corporation v. 
Tlbony, D.C.N.Y., 2 P.R.D. 169— 
Moorshead v. Fidelity & Casualty 
Co. of New York, DC.Pa., 2 F.R.D. 
157—Stefaniak v. Boland, D.C.N.Y., 
2 F.R.D. 110—Poole v. White, D.C. 
W.Va., 2 P.R.D. 40—Porstmann v. 
Wenner-Gren, D.C.N.Y., 1 P.R.D. 
775—Clark Door Co. v. Yeager, D. 

C. Pa., 1 F.R.D. 770—Port Wayne 

Corrugated Paper Co. v. Anchor 
Hocking Glass Corporation, D.C. 
Pa., 1 F.R.D. 647—Gum, Inc., v. 
Gumakers of America, D.C.Pa., 1 
P.R.D. 686—^Egyes v. Magyar Ne- 
mzeti Bank, D.C.N.Y., 1 P.R.D. 

498—^Prutinsky v. Commercial Un¬ 
ion Assur. Co., Limited, of Lon¬ 
don, D.C.N.J., 1 F.R.D. 440—La- 
slckl V. Socony Vacuum Oil Co., 

D. C.Pa., 1 P.R.D. 884, followed in 
Plorkowski v. Socony Vacuum Oil 
Co., D.C.Pa., 1 P.R.D. 886—U. S. ex 
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closure of the names of witnesses who will support 
plaintiff's allegations ;98 and matters irrelevant to 
the allegations of the complaint may not be ascer¬ 
tained by motion for a more definite statement or for 
a bill of particulars.99 Also, a motion as to mat¬ 
ters included in requests in prior paragraphs of the 
motion will not be granted.^ A party will not be 
required to make part of the pleadings what it will 
finally contend are the conclusions to be drawn 
by the court from all the evidence.^ 

In the ordinary case, pleadings are not the place 
to discover such facts as the names of specific 
officers and agents of the parties; the ascertain¬ 
ment of such facts is more properly within the scope 
of deposition and discovery procedures.8 A gen¬ 
eral allegation of causes and circumstances giving 
rise to a claim of special damages is sufficient to 
withstand a motion for a more definite statement.*^ 
In an action based on an account, where the com¬ 
plaint is not vague and ambiguous, a motion for a 
more definite statement with respect to the nature 
of the obligation incurred, and, if a contract, the 
nature and terms thereof will be denied since it is 
possible to elicit details of the transactions through 


other procedure or discovery processes provided by 
the Federal Rules.8 

Fraud and mistake. Where necessary to the 
preparation of a responsive pleading, details may be 
required as to allegations concerning fraud or mis- 
take.6 So, w’here general allegations of fraudulent 
conduct are insufficient to comply with Rule 9 (b) 
requiring that the facts constituting alleged fraud 
be definitely and positively alleged, the complaint 
is subject to a motion for a more definite statement.'^ 
On the other hand the motion will be denied where 
the allegations of fraudulent conduct are detailed 
with sufficient particularity.^ 

§ 387. Particular Actions or Cases 

The general rules as t& the conditions under which 
the court will grant a motion to make more definite and 
certain have been applied in various particular actions 
including actions for an accounting, actions by employees, 
and actions involving motor vehicles. 

The general rules discussed supra §§ 380-386, as 
to the conditions under which the court will grant 
a motion to make more definite and certain, or a 
motion for a bill of particulars under the prior prac- 


rel. Marcus v. Hess, P.C.Pa., 1 F.R. 
D. 282—Texas «fe P. Ry. Co, v. El¬ 
gin, J. & E. Ry. Co., D.C.I11., 1 F. 
R.D. 136—^Downey v. Banker, D.C. 
N.Y., 1 F.R.D. 123—^Rummel v. New 
York Life Ins. Co., D.C.Wash., 1 
F.R.D. 111. 

BSatters generally alleged 

Particulars in respect of a certain 
paragraph of a compalint will not be 
granted where the Information 
sought could not supplement any¬ 
thing alleged generally in such para¬ 
graph. 

U.S.—Lowe V. Consolidated Edison 
Co., D.C.N.T., 1 P.R.D. 659. 
Biffloulty of preparing schedules 
A motion for plaintiff to furnish 
certain particulars will be denied 
where to grant it would require the 
preparation of several hundred pages 
of schedules listing about fifteen 
thousand names, and issues might be 
simplified by pre-trial procedure. 
XT.S.—Fleming v. Southern Kraft 
Corporation, D.C.N.Y., 37 F.Supp. 
232. 

98. U.S.—Coca Cola Co. v. Dixl-Cola 
Laboratories, D.C.Md., 30 F.Supp. 
275. 

Stefanlak v. Boland, D.C.N.Y., 2 
P.R.D. 110. 

To same effect under former Equity 
Buie 

TJ.S.—Chase Nat. Bank of City of 
New York v. Sayles, B.C.R.I., 30 
F.2d 178. 

99. U.S.—Gum, Inc. v. Gumakers of 
America, D.C.Pa., 1 F.R.D. 686— 


U. S. v. Schine Chain Theatres, D. 

C. N,Y., 1 F.R.D. 205. 

State statutes 

Requests that plaintiff furnish de¬ 
fendant with citations of state stat¬ 
utes were improperly Included in mo¬ 
tion for more definite statement. 

U.S.—^American Sur. Co. of N. Y, v. 
First Nat. Bank of Newfoundland, 

D. C.Pa., 7 F.R,D. 545. 
xrnavailable defense 

Where contractor had no right to 
raise defense of limitations in action 
in federal district court by the gov¬ 
ernment to collect excess profits, be¬ 
cause of the failure of the contrac¬ 
tor to seek its administrative remedy 
in the Tax Court under the Renego¬ 
tiation Act, motion of contractor for 
more definite statement in order to 
enable contractor to plead statute of 
limitations, would be denied by fed¬ 
eral district court. 

U.S.—U. S. v. Scandia Mfg. Co., D.C. 
N.J., 101 F.Supp. 583. 

1. U.S.—Texas & P. Ry. Co. v. El¬ 
gin, J. & E. Ry. Co., D.C.I11., 1 F. 
R.D. 136. 

2. U.S.—^Daley v. Evans Case Co., 
D.C.Mass., 1 F.R.D. 361. 

3. U.S.—^Angel Creek Logging Co. v. 
Atlas Plywood Corp., D.C.Cal., 22 
F.R.D. 1. 

4. U.S.—Kuenzell v. U. S.. D.C.Cal., 
20 P.R.D, 96. 

5. U.S.—A. E. Staley Mfg. Co. v. 
Kipton Elevator Ass’n, D.C.Ohio, 8 
P.R.D. 170. 


6. U.S.—^Forstmann v. Wenner- 
Gren, D.C.N.Y., 1 P.R.D. 775—Prut- 
insky V. Commercial Union Assur. 
Co., Limited, of London, D.C.N.J., 

I P.R.D. 440—^McCarthy v. Schu¬ 
macher, D.C.N.Y., 1 F.R.D. 8. 

Znstauces of misconduct 
Allegations of fraud, intimidation, 
and deception in general terms 
should be particularized with at least 
some few instances of the miscon¬ 
duct charged, so that the employer 
may prepare to respond and defend. 
U.S.—^Fleming v. Cleveland Union 
Terminals Co., D.C.Ohio, 36 F.Supp. 
781. 

Fraud and other illegality 
Where complaint seeking cancella¬ 
tion of naturalization certificate in- 
distinguishably pleaded fraud and 
other Illegality in procurement of 
certificate, complaint was so ambig¬ 
uous that citizen could not reason¬ 
ably be required to frame responsive 
pleadings and amendment of com¬ 
plaint would be ordered. 

U.S.—U. S. V. Lustig, D.C.N.Y., 110 
F.Supp. 806. 

7. U.S.—Kuenzell v. U. S., D.C.Cal., 
20 P.R.D. 96—^Paramount Film Dis¬ 
tributing Corp. V. Jaffurs, D.C.Pa., 

II P.R.D. 437—^McCarthy v. Schu¬ 
macher, D.C.N.Y., 1 F.R,D. 8. 

8. U.S.—^Rothaband v. Dickens, D.C. 
Mo.. 16 P.R.D. 192—Scervini v. 
Miles Laboratories, D.C.N.Y.. 11 F. 
R.D. 642—Loew's, Inc. v. Martin, 
D.aOhlo, 10 F.R.D. 143. 
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tice have been applied in various particular actions,^ 
including actions for an accounting,and anti¬ 
trust and monopoly cases and in such cases 
the motion has been granted where necessary to 
the preparation of a responsive pleading, 12 and 


denied where the pleading was sufficiently clear.^ 3 
The courts have similarly determined such motions 
in actions involving banks,and in actions involv¬ 
ing corporations generally,^® and have determined 


9. U.S.— TJ. S. V. Thomas Steel Corp., 
DC Ohio, 161 FSupp. 248-—Danko 
V. Shell Oil Co., D.C.N.Y., 115 F 
Supp. 886—Tatum v. Acadian Pro¬ 
duction Corporation of Louisiana, 
D.C.La , 35 F.Supp. 40. 

Sanitized, Inc. v. S. C. Johnson & 
Sons, Inc., D.C.I^.Y.. 23 F.R.D. 230. 

10 . ITS.—Rogers Oil Co. v. Rogers, 
D.C.Neb.. 19 P.R.D. 284. 

Motion, granted 

(1) In general. 

U.S.—^Ment Supply Co. v. Lawson 
Mfg. Co., D.C.Pa., 52 F.Supp. 287. 

Arthur A. Aranson, Inc. v. Ing- 
Rich Metal Products Co., D.C.Pa, 
12 PR.D. 528—Knupfer v. Albert¬ 
son & Co., D.C.N.Y., 1 F.R.D. 257. 

(2) Facts relating to plaintiff’s 
right to sue. 

U.S.—Ledoux v. Van Heusen Prod¬ 
ucts, D.CDel., 2 P.RD. 287. 

(3> Particulars as to whether all 
terms and conditions of contracts 
were disclosed by complaint. 

U.S—Ledoux v. Van Heusen Prod¬ 
ucts, supra. 

<4) Particulars as to whether all 
services claimed to have been per¬ 
formed had been Included in com¬ 
plaint. 

U.S.—^Merit Supply Co. v. Lawson 
Mfg. Co., supra. 

Motion denied 

(1) In general. 

U S.—Rogers Oil Co. v. Rogers, D.C. 
Neb., 19 F.R.D. 284—Simpson v. 
Nicaro Nickel Co.. D.C.N.Y., 7 F.R. 
D. 90. 

(2) As to place of making of 
agreement. 

U.S.—U. S. V. National Ass’n of 
Leather Glove Mfrs., D.C.N.Y., 15 
F.R.D. 285—Ledoux v. Van Heusen 
Products, D.C.Del., 2 F.R.D. 287. 

11 . U.S.—U. S. V. Cotton Valley Op¬ 
erators Committee, D.C.La., 77 F. 
Supp. 409. 

IS. U.S.—^Hammond Bag & Paper 
Co. V. Bag & Machine Corporation, 
D.C.Del., 56 F.2d 863. 

Magnetic Bngineerlng & Mfg. Co. 
V. Dings Magnetic Separator Co., 
D.C.N.Y., 86 F.Supp. 13, appeal dis¬ 
missed in part and modified In part 
on other grounds, CA.., 178 F.2d 
866—^Winkler - Koch Engineering 
Co. V. Universal Oil Products Co., 
(Del.), D.C.N.Y., 79 F.Supp. 1013— 
National Nut Co. of Cal. v. Kelling 
Nut Co., D.C.I11., 61 F.Supp. 76— 
Camrel Co. v. Skouras Theatres 
Corporation, D.C.N.J., 57 F.Supp. 
811. 


U. S. V. Standard Oil Co. of Cal., 
D.C.Cal., 7 F.RD. 338—Roche-Or- 
ganon, Inc., v. Hormorgano Corp., 
D.CN.Y., 4 F.RD. 317—U. S. v. 
Griffith Amusement Co, D.C.Okl., 1 
PR.D. 229. 

Particular informatios. reanired 

(1) When and how permissible 
acts of conservation ended and al¬ 
leged Illegal combination and con¬ 
spiracy began. 

U.S—^U. S. v. Cotton Valley Opera¬ 
tors Committee, D.C.La., 77 F.Supp. 
409. 

(2) Names and addresses of un¬ 
named manufacturers engaging in 
alleged combination or conspiracy. 
U.S.—^U. S. V. National Ass’n of 

Leather Glove Mfrs., D.C.N.Y., 16 
F.R.D. 285. 

(3) Whether alleged agreements 
were oral or written, date when 
made, parties thereto, period of time 
during which alleged Illegal activi¬ 
ties were carried on, and identity of 
persons or concerns referred to in 
certain general allegations. 

U.S.—International Tag & Salesbook 
Co. V. American Salesbook Co., D. 

C, NY., 6 F.R.D. 45. 

13. U.S.—U. S. V. United Shoe Ma¬ 
chinery Corp., D.C Mass., 76 F. 
Supp. 315—^U. S. V. Johns-Manville, 

D. C.Ill., 67 F.Supp. 291—U. S. v. 
Borax Consol., D.C.Cal., 62 F.Supp. 
220—^National Nut Co. of Cal. v. 
Kelling Nut Co., D.C.Ill., 61 F. 
Supp. 7 6—U. S. V. Crescent Amuse¬ 
ment Co., D.C.Tenn., 31 F.Supp. 730 
—Stanley Co. of America v. Amer¬ 
ican Telephone & Telegraph Co., 
D.C.Del., 5 F.Supp. 380. 

U. S. v. Bearing Distributors Co., 
D.C.MO., 11 F.R.D. 591—U. S. v. 
North Coast Transp. Co., D.C. 
Wash,, 7 F,R.D. 491—U. S. v. As¬ 
sociation of Am. Railroads, D.C. 
Neb., 4 F.R.D. 510—Makan Amuse¬ 
ment Corporation v. Trenton-New 
Brunswick Theatres Co., D.C.N.J., 

3 F.R.D. 429. 

:Legal posltioxL 

In government’s action against 
railroad companies and others to en¬ 
join conspiracies in violation of 
Sherman Act, a motion for bill of 
particulars requesting discussion of 
plaintiff’s legal position on a point 
which might more appropriately be 
covered in answers would be denied. 
U.S. — ^U. S. V. Association of Am. 
Railroads, D.C.Neb„ 4 P,R.D. 610. 1 

14. U.S.—First Trust & Sav. Bank 

of Zanesville, Ohio v. Fidelity-Phil- j 
adelphia Trust Co., D.C.Pa., 12 F. 
R.D. 196. I 


Motion granted 

(1) In general. 

U.S.—Loughman v. Pltz, D.C.N.Y., 29 
F.Supp. 882. 

O’Malley v. Wyoming Nat. Bank, 
D.C.Pa., 16 F.R.D. 467. 

(2) Where complaint, seeking re¬ 
covery for amount of checks proper¬ 
ly drawn by plaintiff but on which 
payee’s endorsement was forged, in¬ 
cluded a detailed statement of forg¬ 
ed signatures, dates when checks 
were cashed by defendant bank and 
amounts, defendant bank was enti¬ 
tled to bill of particulars as to when 
checks were returned by defendant 
to plaintiff. 

U.S.—Commander-Larabee Mill. Co. 
V. Manufacturers & Traders Trust 
Co., D.C.N.Y., 4 F.RD. 296—Dow¬ 
ney V. Banker, D.C.N.Y., 1 F.R.D. 
123. 

(3) Allegation In reply to answer 
setting up defendant bank’s claims 
to money on deposit with it to credit 
of Russian bank when Russian banks 
were nationalized that such claims 
had been paid, satisfied, or discharg¬ 
ed in compliance with applicable 
Russian law merely stated pleader’s 
conclusion as to effect of Russian 
law and defendant bank was entitled 
to bill of particulars setting out sub¬ 
stance of law relied on. 

U.S.—^U. S. V. National City Bank of 
N. Y., DC.N.Y., 7 F.R.D. 241. 
Motion denied 

U.S.—^Adams v. Hendel, D.C.Pa., 28 
F.Supp. 317. 

First Trust & Sav. Bank of 
Zanesville, Ohio v. Fidelity-Phila- 
delphia Trust Co., D.C.Pa., 12 F.R. 
D. 195—Bank of Nova Scotia v. 
San Miguel, D.C.Puerto Rico, 9 F. 
R.D. 171. 

15 - U.S.—Oplci V. Cucamonga Win¬ 
ery, D.aCal., 73 F.Supp. 603. 
Motion granted 

U.S.—^Kardon v. National Gypsum 
Co., D.C.Pa., 69 F.Supp, 612—Rob¬ 
inson V. Seatex Oil Co., D.C.Tex., 
67 F.Supp. 681—^Riegel v. Hygrade 
Seed Co., D.C.N.Y., 47 F.Supp. 290 
—Tatum V. Acadian Production 
Corporation of Louisiana, D.C.La., 
35 F.Supp. 40. 

Whitaker v. Whitaker Iron Co., 
D.aw.Va., 238 F. 980, affirmed 249 
F. 631, 161 C.C.A. 467, certiorari 
denied 39 S.Ct. 8, 248 U.S. 664, 63 
L.Ed. 423. 

Koss V. Plymouth Rubber Co., D. 
C.Mass., 9 F.R.D. 68—Curtis v. 
George J. Meyer Malt & Grain 
Corp., D.C.N.Y., 6 F.R.D. 444—De 
Stubner v. United Carbon Co., D.C. 
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such motions as well in declaratory judgment cas¬ 
es,and denaturalization cases.^*^ 

In forfeiture and condemnation cases, the court 
will refuse to require the furnishing of details ob¬ 
tainable by discovery procedure and in actions 
to set aside fraudulent transfers, the court will deny 
the motion where the pleading to which it is ad¬ 
dressed is sufficiently specific.19 While in indemnity 
and suretyship cases defendant may move for a more 
specific statement of a complaint which is vague and 


uncertain,20 and the court will grant the motion for 
the purpose of facilitating a responsive pleading ,21 
a further specification of matters not required for 
this purpose will not be ordered .22 A similar rule 
applies in suits for injunctions generally.23 Also, in 
actions involving literary property or copyright 
infringement, the court will require a disclosure 
of particular information sought only where es¬ 
sential to permit the preparation of a responsive 
pleading.24 


W.Va., 4 F.R.D. 483~Ehrman v. 
U. S., D.CN.Y., 4 F.R.D. 29—Shee¬ 
han V. Municipal Light & Power 
Co., D.C.N.Y., 1 F.R.D. 70. 

Motion denied 

(1) In general. 

U.S.—Craftsman Finance & Mortg. 
Co. V. Brown, D.C.N.Y., 64 F.Supp. 
168. 

(2) Allegations as to ownership of 
property by corporation of which 
plaintiff was appointed receiver in 
proceedings supplementary to judg¬ 
ment, value of such property, and 
amount of incumbrances thereon, 
could be either admitted or denied 
and were not subject to motion for 
more definite statement. 

U.S.—Ehrman v. U. S.. D.C.N.Y., 4 
F.R.D. 29. 

le. U.S.—Container Co. v. Carpenter 
Container Corp., D.C.Del., 8 F.R.D. 
208. 

Motion granted 

(1) In general. 

U.S.—Roche-Organon, Inc. v, Hormor- 
gano Corp., D.C.N.Y., 4 F.R.D. 317. 

(2) Where complaint In one count 
sought declaratory judgment adjudg¬ 
ing noninfringement of defendant’s 
patents, declaring invalidity of such 
patents and granting treble damages 
under the antitrust laws for alleged 
illegal price fixing and monopoly, 
plaintiff would be required to maJse 
more definite statement by identify¬ 
ing by name and date all prior pat¬ 
ents and publications to be relied 
on. 

U.S.—^Magnetic Engineering & Mfg. 
Co. V. Dings Magnetic Separator 
Co., D.C.N.Y., 86 F.Supp. 13, ap¬ 
peal dismissed in part and modi¬ 
fied in part on other grounds, C.A., 
178 F.2d 866. 

Motion denied 

U.S.—Chicago Pneumatic Tool Co. v. 
Ziegler, D.C.Pa., 40 F.Supp. 416, 
amended on other grounds 63 F. 
Supp. 146, reversed on other 
grounds, C.C.A., 161 F.2d 784. 

Container Co. v. Carpenter Con¬ 
tainer Corp., D.C.Del., 8 F.R.D. 208. 

17. U.S.—^U. S. V. Kralmann, D.C. 

Ky., 3 P.R.D. 473. 

Motion granted 

U.S.—^U. S. V. Hartmann, D.C.Pa., 2 
F.R.D. 477. 


Motion denied 

U.S.—U. S. V. Dittrich. D.C.Ky., 3 F. 
R.D. 475—U. S. V. Kralmann, D.C. 
Ky., 3 P.R.D. 473. 

18. U.S.—^U. S. V. 108 Boxes of 
Cheddar Cheese, D.C.Iowa, 3 F.R.D 
40. 

19. U.S.—Alropa Corporation v. 

Heyn, D.C Pa., 30 F Supp. 668— 
Laugham v. Zimmelman, D.C.Cal., 
28 F.Supp. 348. 

Conn V. Kohlemann, D.C.Pa., 2 
F.RD. 514. 

19‘atnre of transfer 

Complaint alleging that bankrupt 
built on defendants’ property a build¬ 
ing worth $11,000, that this trans¬ 
fer of assets took place while bank¬ 
rupt was insolvent or became insol¬ 
vent because of transfer and that 
transfer was made without consider¬ 
ation was a definite statement of the 
nature of the transfer so as to re¬ 
sist a motion for a more definite 
statement. 

U.S.—Shaw v. Gaurdy, D.C.Ohio, 11 
P,R,D. 145. 

20 . U.S.—Provident Trust Co. v. Na¬ 
tional Surety Co., D.C.Pa., 44 F. 
Supp. 616. 

21. U.S.—Bicknell v. Lloyd-Smith, D. 

C. N.Y., 25 F.Supp. 657. 

Maryland Casualty Co. v, Kelly, 

D. C.Pa., 3 F.R.D. 28. 

Deslgnatioii of employees 

In action against surety, to re¬ 
cover alleged loss due to employees’ 
dishonesty, wherein it appeared that 
extent of surety’s liability depended 
on number of employees involved 
and on whether dishonest employees 
could be identified, motion would be 
granted to make complaint more defi¬ 
nite and certain by either designat¬ 
ing employees or stating inability to 
do so. 

U.S.—Harper Feed Mills v. American 
Guarantee & Liability Ins. Co., D. 
C.N.Y., 16 F.R.D. 23. 

Details of breach of bond 
U.S.—U. S. V. National Cas. Co., D.a 
La., 6 F.R.D. 276. 

Damage 

U.S.—U, S., for Use and Benefit of 
Lichter v. Henke Const. Co., D.C. 
Mo., 35 F.Supp. 388. I 
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22. U.S.—^U. S. V. Edward Fay & 
Son, D.C.Pa, 31 F.Supp. 413—Bick¬ 
nell V. Lloyd-Smith, D.C.N.Y., 25 F. 
Supp. 657. 

National Steel Corp. v. Maryland 
Cas. Co., DC.Pa., 18 F.RD. 166— 
Brown v. Commerce Trust Co., D. 

C. Mo., 9 F.R.D. 317—U, S. v. Na¬ 
tional Cas. Co., D.C.La., 6 F.R.D 276 
—^Duel V. National Sur. Corp., D.C. 
Wis., 4 F.R.D. 336—Moorshead v. 
Fidelity & Casualty Co. of New 
York, D.C.Pa., 2 F.R.D. 157—Thay¬ 
er V. Reindl, D.C.Mich., 1 F.R.D. 
628. 

As to details of breach of bond 
U.S.—.ffitna Cas. & Sur. Co. of Hart¬ 
ford, Conn, V. Porter, D.C.Pa., 7 F. 
R.D. 238—^U. S. V. New Amster¬ 
dam Casualty Co., D.C Pa., 3 P.R.D. 
337—^Moorshead v. Fidelity & Cas¬ 
ualty Co. of New York, D,C.Pa., 2 
F.R.D. 157. 

23. U.S.—Porter v. Prentice, C.C.A. 
Ill., 155 P.2d 967. 

Motion granted 

U.S.—Bowles V. Alford, D.C Cal., 6 F. 
R.D. 288—Bowles v. Schlamberg, 

D. C.Cal., 5 P.R.D. 287—Bowles v. 
Deep Vein Connellsville Coke Co., 
Brier Hill, Pa., D.C.Pa., 5 F.R.D. 
140—Bowles V. Jacobson, D.C.Pa., 
4 F.R.D. 447. 

Motion denied 

U.S.—Brooks v. Woods, C.A.Cal., 181 
F.2d 716. 

Bowles V. Lecht, D.C.R.I., 68 F. 
Supp. 988—Bowles v. Misle, D.C. 
Neb., 64 F.Supp. 836—^Bowles v. 
Curtiss Candy Co., D.C.Mo., 66 F. 
Supp. 627—Securities and Exchange 
Commission v. Timetrust, Inc, D. 

C. Cal., 28 F.Supp. 34—Fried v. War¬ 
ner Bros. Circuit Management Cor¬ 
poration, D.C.Pa., 26 F.Supp. 603 
—^U. S. V. Houde Engineering Cor¬ 
poration, D.C.N.Y., 9 F.Supp. 833. 

Mills V. United Ass’n of Journey¬ 
men & Apprentices of Plumbing & 
Pipe Pitting Industry of U. S. & 
Canada, D.C.Mo., 8 F.R.D. 300— 
Armstrong Cork Co. v. Patterson- 
Sargent Co., D.C.Ohio, 8 F.R.D. 216 
—Bowles V. Sigel, D.C.Minn., 5 P. 
R.D. 108—^Bowles v. Ohse, D.C. 
Neb., 4 F.R.D. 403. 

24. U.S.—Buckley v. Music Corpo¬ 
ration of America, D.C.Dei., 2 F.R. 

D. 328. 
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In actions involving motor vehicles, a pleading 
which is vague and uncertain is subject to a motion 
to make more definite and certain but the motion 
will be denied where the information sought is not 
reasonably required for the preparation of a re¬ 
sponsive pleading,26 as where it was known to the 
moving party or could be obtained by the use of 
discovery.27 Similarly in actions for penalties, if a 
party is unable to prepare a responsive pleading by 


reason of uncertainty in the pleading attacked, the 
court may require a more specific statement in the 
pleading,28 as with respect to the nature and ele¬ 
ments of the wrongful act;29 but requests for addi¬ 
tional information, not so needed, will be denied.80 
The controlling principles guiding the courts in rul¬ 
ing on motions under Rule 12 (e) also prevail in 
actions involving railroads,8^ and in actions involv¬ 
ing sales of personalty,82 and such controlling prin- 


flSotioiL granted 

(1) In general, 

U.S.—Remick Music Corporation v. 
Interstate Hotel Co. of Nebraska, 
D.C.Neb., 2 F.R.D. 510—Buckley v. 
Music Corporation of America, B.C. 
Del., 2 F.R.D. 328. 

(2) In action for copyright in¬ 
fringement of a musical composition 
consisting of a Hebrew prayer set to 
music, motion for bill of particulars 
would be granted to extent of re¬ 
quiring plaintiff to annex copy of 
composition to his complaint. 

XJ.S.—Machtenberg v. Sterner, D.C. 

N.Y., 8 F.R.D. 169. 

XCotion denied 

XJ.S.—Remick Music Corporation v. 
Interstate Hotel Co. of Nebraska, 
D.aNeb.. 2 F.R.D. 510—Buckley v. 
Music Corporation of America, D. 
CDel., 2 F.R.D. 328, 

25. XJ.S.—Randolph v. McCoy, D.C. 
Tex., 29 F.Supp. 978. 

Bush V. Skidis, D.C.Mo., 8 F.R.D. 
561. 

Tima of accident 

In an automobile accident case, 
plaintiff would be required to make 
his complaint more definite and cer¬ 
tain by specifying whether accident 
occurred in daytime or at nighttime 
and in what respect he was Injured 
otherwise than as definitely stated In 
complaint. 

U.S.—Heilman v. Stoltz, D.C.Iowa, 1 
F.R.D. 726. 

Operation by employee 
Where answer admitted that it 
was defendant’s automobile driven 
by person named in complaint which 
struck plaintiffs decedent, a general 
denial did not cover further allega¬ 
tions of same paragraph of complaint 
that automobile was being operated 
in behalf of defendant by defend¬ 
ant’s employee in scope of his em¬ 
ployment so that answer in such re¬ 
spect was subject to motion to make 
more specific. 

XJ.S.—^Klrby v. Turner-Day & Wool- 
worth Handle Co., D.C.Tenn., 60 F. 
Supp. 469. 

26. U.S.—^Kirby v. Turner-Day & 
Woolworth Handle Co., D.C.Tenn., 
60 F.Supp. 469—Andrus v. Younger 
Bros., D.C.Lta., 49 F.Supp. 499— 
Randolph v. McCoy, D,C.Tex., 29 
F.Supp. 978. 


I Illinois-California Exp. Inc. v. 
Duffy, D.C Iowa, 15 F.R.D. 41— 
Petnkin v. Chicago, R. I. & P. R. 
Co., D.C.Mo., 14 F.R.D. 31—Cooper 
V. Globe Indem. Co., D.C.La., 9 F.R. 
D. 430—Pennsylvania R. Co. v Lat- 
tavo Bros., D.C.Ohio, 9 F.RD. 205 
—Shontz V. Torrey, D.C.Mo., 8 F.R. 
D. 676—Ruvolo v. Automobile 
Transport, D.C.Ohio, 8 F.R.D. 414 
—^Lincoln v. Herr, D.C Pa., 6 F.R. 
D. 209—Martz v. Abbott, D.C.Pa, 2 
F.R.D. 17—Kellman v. Stoltz, D.C. 
Iowa, 1 F.R.D. 726—^Zoller v. Smith, 
Levin & Harris, D.C.Pa., 1 P.R.D. 
182. 

Complaint held sufficient 

In action to recover for death of 
occupant of automobile which col¬ 
lided with a truck driven by de¬ 
fendant complaint which briefly but 
clearly charged that collision be¬ 
tween automobile and truck was 
caused by driving of truck by de¬ 
fendant in a careless, negligent, and 
reckless manner, which named with 
particularity place and time of colli¬ 
sion, which described directions in 
which automobile and truck were 
traveling and place of impact on au¬ 
tomobile, which set out injuries and 
death of occupant of automobile, 
which made necessary jurisdictional 
averments, and which prayed for 
money damages, was not subject to 
motion by defendant to make more 
definite and certain. 

XT.S.—Floe V. Plowden, D.C.S.C., 10 F. 
R.D. 514. 

27. XJ.S.—^Tracy v. Davis, D.C.Ill., 
123 F.Supp. 160. 

28. XJ.S.—Porter v. Montaldo’s, D.C. 
Ohio, 71 F.Supp. 372. 

Bowles V. Maurer, D.C.Ohio, 7 F. 
R.D. 151—Bowles v. Walter C. 
Graff & Son, D.C.Ohio, 7 F.R.D. 138 
—Bowles V. Montague, D.C.Pa., 7 
F,R,D. 83. 

26. U.S.—^Bowles V, Cardinal Cut¬ 
lery Corp., D.C.N.Y., 69 F.Supp. 436 
—Bowles V. Schultz, D.C.N.H., 64 
F.Supp. 708—^U. S. ex rel. Schlff 
V. Atlantic Basin Iron Works, D.C. 
N.Y., 63 F.Supp. 268—Weinberger 
V. Sinclair Refining Co., D.C.N.Y., 
48 F.Supp. 203. 

Bowles V. Yankee Brewing Co., 
D.C.Pa., 4 P.R,D, 608—^Bowles v. 
Sebastopol Berry Growers Ass’n, 
D.C. Cal., 4 F.R.D. 602, opinion 
amended on other grounds 5 F.R.D. 
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178—Bowles v. Flotill Products, D. 

C. Cal., 4 F.R.D. 499—Bowles v. Na¬ 
tional Erie Corporation, D.C.Pa., 3 
P.R.D. 469—Klein v. Deb way Hats, 

D. C.N.T.. 2 F.R.D. 366. 

30. U.S.—U. S. V. Size, D.C.Neb., 86 
F Supp. 939—Bowles v. Cohen, D.C. 
Pa., 65 F.Supp. 499—Bowles v. 
Schultz, D.C.N.H., 64 F Supp. 708 
—U. S. V. R. L. Dixon & Bro., D.C. 
Tex., 36 F.Supp. 147. 

U. S. V. Kornfeld, D.C.Pa., 9 F.R. 
D. 675—Byers v. dander, D.C.Pa., 
7 F.R.D. 745—Bauers v. Watkins, 
D.C.Ohio, 7 P.R.D. 150—Bowles v. 
Gabel, D.C Mo., 6 F.RD. 612—Por¬ 
ter V. Reynolds, D.C.N.Y., 6 F.RD. 
636—Porter v. Shoemaker, D.C.Pa., 
6 P.R.D. 438—Bowles v. Brazman, 
D.C.Mo., 4 F.RD. 318—Bowles v. 
Karp, D.C.Ky., 3 F.RD. 327—U. S. 
ex rel. Marcus v. Hess, D.C.Pa., 1 
F.RD. 282. 

31. U.S.—^Braden v. Callaway, D.C, 
Tenn., 4 F.RD. 147. 

Motion granted 

(1) In general. 

U.S.—^Picking v. Pennsylvania R Co., 
D.C.Pa., 6 F.RD. 76. 

(2) Where defendants’ answer al¬ 
leged that there was no Indication 
from the appearance or conduct of 
the plaintiff or the other passengers 
that any Insulting or improper lan¬ 
guage was being or would be used 
or that any of passengers would have 
any tendency to assault any other 
passenger, defendants would be re¬ 
quired to make their answer more 
definite and certain by stating when 
and to whom defendants claimed that 
there was no Indication from the 
appearance or conduct of the plain¬ 
tiff or other passengers, etc. 

U.S.—King v. Pennsylvania R, Co., 
D.aOhio, 9 F.R.D. 181. 

Motion denied 

U.S.—Agricultural Lands v. Panhan¬ 
dle & S. F. Ry. Co., D.C.MO., 60 F. 
Supp. 108. 

Braden v. Callaway, D.C.Tenn., 4 
F.RD. 147. 

32. U.S.—Well Clothing Co. v. Glas- 
ser, C.A.Fla., 213 F.2d 296. 

Turkish State Rys. Administra¬ 
tion V. Vulcan Iron Works, D.C. 
Pa., 136 F.Supp. 622, appeal dis¬ 
missed, C.A., 230 F.2d 108—Miller 
Co. V. Hyman, D.C.Pa., 28 F.Supp. 
312. 
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ciples prevail as well in tax cases.33 

§ 388. — Contract Actions 

General principles as to the granting of a motion for 
a more definite statement apply in contract cases, and 
the motion may be granted only where the Information 
sought is necessary for the preparation of a responsive 
pleading. 

The general principles guiding the courts in rul¬ 
ing on motions for a more definite statement under 


the Federal Rules of Civil Procedure, Rule 12 (e), 
28 U.S.C.A., or a motion for a bill of particulars 
under the prior Rule, discussed supra §§ 376-386, 
apply in the determination of such motions in con¬ 
tract cases.s^ Accordingly, the motion may be 
granted where the information sought is necessary 
for the preparation of a responsive pleading,35 and 
disclosure may be required of particulars as to the 
making of an alleged contract, its terms and char- 
acter,36 as to allegations concerning breach or non- 


XSotion granted 

(1) In general. 

U.S.—Miller Co. v. Hyman, D.C.Pa, 
28 P.Supp. 312. 

Texas Co. v. Peterson, D.C.Neb., 
2 F.II.D. 452. 

(2) Complaint, which alleged that 
during period of warranty and guar¬ 
anty of locomotives purchased by 
plaintiff, difficulties developed on 
each of locomotives in that each 
locomotive was found to be defec¬ 
tive due to faulty parts, material, 
and accessories and defective manu¬ 
facture and workmanship, afforded 
little notice as to nature of plaintiff’s 
claim, and defendant was entitled to 
a more definite statement. 

U.S.—Turkish State Rys. Administra¬ 
tion V. Vulcan Iron Works, D.C.Pa., 
153 F.Supp, 616. 

(3) In action founded on contract, 
wherein plaintiff alleged partial can¬ 
cellation of motor purchase orders 
by defendant who also refused to 
purchase repair parts, allegations 
that contract covered period subse¬ 
quent to year 1935 up to and includ¬ 
ing year 1946, but which were silent 
as to whether alleged agreement was 
written or oral, were subject to mo¬ 
tion to make more definite so as to 
disclose time when alleged orders 
were made and whether they were 
written or oral or both. 

U.S.—^Hartman Elec. Mfg. Co. v. 
Prime Mfg. Co., D.C-Wis., 9 F.R.D. 
510. 

(4) Where allegation In complaint 
seeking special damages in sum of 
$50,000 failed to show how such sum 
was arrived at as damages over and 
above damages for breach of war¬ 
ranty, defendant’s motion to compel 
plaintiff to make allegations as to 
special damages more definite would 
be granted. 

U.S.—Schlenker v. Thorne, Neale & 
Co., D.C.N.Y., 9 F.R.D. 473. 

(6) In buyer’s action against sell¬ 
er to recover damages for an alleged 
overceiling sale, seller was entitled 
to a more definite statement disclos¬ 
ing facts constituting basis of alle¬ 
gations that equipment sold was not 
for use other than in the course of 
trade or business and when, how, 
and on whom, demand was made for 
repayment of alleged overcharge. 


U.S.—^White V. Biscontini, D.C.Pa., 
6 F.R.D 584. 

Motion denied 

(1) In general. 

U.S.—Lee I. Robinson Hosiery Mills 
V. Jonas Shoppes, Inc., D.C.Pa., 46 
P.Supp. 653. 

Hartman Elec. Mfg. Co. v. Prime 
Mfg. Co., D.aWis., 9 P.R.D. 510— 
Schlenker v. Thorne, Neale & Co., 
DC.N.T., 9 P.R.D. 473—Allen V. 
Smith Inc., v. Philadelphia Brew¬ 
ing Co., D.C.Pa., 5 F.R.D. 322— 
Texas Co. v. Peterson, D.C.Neb., 
2 F.R.D. 452—Fort Wayne Cor¬ 
rugated Paper Co. v. Anchor Hock¬ 
ing Glass Corporation, D.C.Pa., 1 
F.R.D. 647. 

(2) Counterclaim, which alleged 
that plaintiff had made sales at be¬ 
low established price, but which did 
not set forth names of customers to 
whom the sales were allegedly made 
and approximate date of each such 
sale, was not so vague or ambiguous 
that plaintiffs could not reasonably 
be required to frame its reply. 

U.S.—^Waldes Kohinoor, Inc. v. Sta¬ 
bile, D.C.N.Y,, 140 F.Supp. 916. 

Damages 

With respect to right to granting 
of motion to make more definite and 
certain, while buyer was not re¬ 
quired to plead any specificity of de¬ 
tail, he was required to plead at 
least in general terms the amount 
and extent of damage it asserted it 
was entitled to because of manu¬ 
facturer’s asserted violations of its 
guarantee contained in contracts. 
U.S.—Turkish State Rys. Adminis¬ 
tration V. Vulcan Iron Works, D. 
C,Pa., 136 P.Supp. 622, appeal dis¬ 
missed, C.A., 230 F.2d 108. 

33 . Motion granted 

U.S.—Kearney v. Glenn, D.C.Ky., 1 F. 
R.D. 203. 

34 . U.S.—Goshen Veneer Co. v. G. 
& A. Aircraft, D.C.Pa., 3 P.R.D. 
344—Johnson Sc Gould v. Joseph 
Schlitz Brewing Co., D.C.Tenn., 1 
F.R.D. 335. 

35 . U.S.—Cole V. Riss & Co., D.C. 
Mo., 16 F.R.D. 116—Marquardt- 
Glenn Corp. v. Lumelite Corp., D. 
C.N.Y., 11 F.R.D. 176—Storm v. 
Lumbermens Mut. Cas. Co., D.C. 
Cal., 6 F.R.D. 365—^Bushwlck-De- 
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f catur Motors v. Ford Motor Co., 
D.C.N.Y., 1 F.R.D. 19. 

Allegation held axnblgnons 
Allegation that defendant had fail¬ 
ed to carry out "any and all’’ provi¬ 
sions of contract was ambiguous and 
subject to motion for more definite 
statement. 

U.S.—United Elec., Radio & Mach. 
Workers of America (CIO) Local 
735 V. Harris-Seybold Co., D.C. 
Ohio, 8 P.R.D. 422. 

36. U.S.—Karno-Smith Co. v. School 
Dist. of City of Scranton, Lacka¬ 
wanna County, D.C Pa., 44 F.Supp. 
860. 

Syan Holding Corp. v. Pidelity- 
Philadelphia Trust Co., D.C.Pa., 20 
P.R.D. 154—^Arthur A. Aranson, 
Inc. V. Ing-Rich Metal Products 
Co., D.C.Pa., 12 P.R.D. 628—Mar- 
quardt-Glenn Corp. v. Lumelite 
Corp., D.C.N.Y.. 11 F.R.D. 175— 
Reed v. General Implement Export 
Corp., D.C.Ohlo, 9 P.R.D. 182— 
Baker v. Rose, D.C.Pa., 8 P.R.D. 
193—^Arnold v. Gordon Baking Co., 
D.C.N.Y., 7 P.R.D. 648—Faske v. 
Radbill, D.C.Pa., 7 F.R.D. 234— 
Dreskin v. Zinkin, D.C.N.Y., 6 F.R. 
D. 615—Canuso v. City of Niagara 
Palls, D.C.N.Y., 3 F.R.D. 374—Gosh¬ 
en Veneer Co. v. G. & A. Aircraft, 
D.C.Pa., 3 P.R.D. 344—Porstmann 
V. Wenner-Gren, D.C.N.Y., i F.R.D, 
775. 

Date 

In action for money due under 
construction contract, defendant was 
entitled to information as to date in 
connection with claim for interest. 
U.S.—Thompson-Starret v. Chicago 
Housing Authority, D.C.I11., 3 F.R. 
D, 68. 

Details as to warrantyi notice, and 
representations may be required to 
be furnished. 

U.S.—Forstmann v. Wenner-Gren, D. 

C.N.Y.. 1 P.R.D. 775. 

Names of agents 

(1) In action for breach of agree¬ 
ment by which defendant agreed to 
act as intermediary and agent for 
other parties to agreement and to 
forward warehouse certificates and 
draft to plaintiff’s bank, defendant 
was entitled to know the identity of 
officer or officers or employee or em¬ 
ployees of defendant who were al- 
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performance,and as to allegations of damage.28 

On the other hand, such motions have been denied 
as to matters sufficiently disclosed by the pleading^^ 
or where it is sought to obtain factual details.^® 
Accordingly, the court has refused to order further 
specification of allegations with respect to breach or 
nonperformance of a contract^i or with respect to 
damage.'^2 WHiile in some circumstances the motion 
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lies to compel disclosure of whether a contract al¬ 
leged in a pleading is oral or written,^2 the motion 
has also been denied on the ground that the matter 
is evidentiary and should be obtained through dis¬ 
covery.'^^ 

§ 389. - Insurance Actions 

A motion for a more definite statement will be grant- 


leged to have acted on defendant’s 
behalf in entering into the second 
agreement. 

U.S.—Syan Holding Corp. v. Fidelity- 
Philadelphia Trust Co., D.C.Pa., 20 
F.RD. 154. 

(2) It has also been held, however, 
that a motion for more definite state¬ 
ment cannot be used to obtain names 
of an adverse party’s officers and 
agents who allegedly entered into a 
contract on behalf of such adverse 
party. 

U.S.—^Angel Creek Logging Co. v. At¬ 
las Plywood Corp., D.C.Cal., 22 F. 
R.D. 1. 

37. U.S.—^Refrigeration Discount 
Corp. V. Freiberg, D.C.Pa., 20 F. 
R.D. 178—Canuso v. City of Ni¬ 
agara Falls, D.C.N.Y., 8 F.R.D. 374 
—Bushwick-Decatur Motors v. 
Ford Motor Co., D.C.N.Y., 1 P.R.D. 
19. 

Sztent of breach 

Complaint alleging that defendant 
had failed and refused to carry out 
any and all provisions of contract 
should be made more definite so as 
to show whether breach of each and 
every provision of contract or only 
some of them is charged or whether 
an alternative pleading is intended, 
and, if less tlian entire contract has 
been breached, the specific portions 
allegedly breached should be identi¬ 
fied. 

U.S.—^United Elec., Radio & Mach. 
Workers of America (CIO) Local 
735 V. Harris-Seybold Co., D.C. 
Ohio, 8 P.R.D. 422. 

38. U.S.—Compania De Las Fabri- 
cas De Papel De San Rafael Y 
Anexas, S A., v. Bagley & Sewall 
Co., D.C.N.Y., 10 F.R.D. 140—Canu¬ 
so V. City of Niagara Falls, D.C.N. 
T., 3 P.R.D. 374. 

Several contracts 

In action for breach of several 
shipping contracts, complaint which 
alleged the making of oral contracts 
to purchase different commodities 
on different dates, and confirmation 
of oral contracts by written memo¬ 
randa setting out the prices to be 
paid, and which prayed for judg¬ 
ment for sums of money not deduci- 
ble from averments of the complaint, 
was subject to motion for more defi¬ 
nite statement as to the nature, time, 
and extent of damage. 


U.S.—Farmers Elevator Service Co. 

V. Hogan. D.C.Mo., 8 F.R.D. 230. 
Ont-of-pockat expenses 

In action for breach of contract 
and breach of warranty in connec¬ 
tion with transaction whereby de¬ 
fendants supplied valves for special 
use, defendant was entitled to more 
definite statement as to out-of-pocket 
expenses showing itemization of al¬ 
leged total claimed and of the amount 
claimed for loss of profits, good will, 
and business. 

U.S.—^Henry Pratt Co. v. Stoody Co., 
D.C.Cal., 16 P.R.D. 175. 

39. U.S.—International Plainfield 

Motor Co. V. Local No. 343, Intern. 
Union, United Auto., Aircraft and 
Agr. Implement Workers of Ameri¬ 
ca, C. I. O., D.C.N.J., 123 F.Supp. 
683—Pearson v. Hershey Cream¬ 
ery Co., D.C.Pa, 30 F.Supp. 82. 

Angel Creek Logging Co. v. At¬ 
las Plywood Corp., D.C.Cal., 22 F. 
R.D. 1—^U. S. Guarantee Co. v. 
Mountaineer Engineering Co., D.C. 
Pa., 12 P.R.D. 620—^Warner Bros. 
Pictures Distributing Corp. v. Lam- 
bros, D.C.Pa., 12 F,R.D. 615—^Amer¬ 
ican Ship Bldg. Co. V. Kirk, D.C. 
Pa., 11 P.R.D. 366^—Hirsch v. Tem¬ 
pleton, D.C.Tenn., 11 P.R.D. 190— 
Marauardt-Glenn Corp. v. Lumelite 
Corp., D.C.N.Y., 11 F.R.D. 176— 
Winlkoffi V. United Air Lines, D.C. 
N.Y., 10 P.R.D. 474—Faske v. Rad- 
bill, D.aPa., 7 F.R.D. 234—Sewall 
V. Mutual Drug Co, D.C.Ohio, 7 F. 
R.D. 164—Conmar Products Corpo¬ 
ration V. Tibony, D.C.N.Y., 2 F.R.D. 
169—Poole V. White, D.C.W.Va., 2 
F.R.D. 40. 

£^al effect of signature 
A motion for more definite state¬ 
ment and for bill of particulars does 
not lie to obtain an interpretation 
or construction of the legal effect of 
signature to contract relied on by 
plaintiff. 

U.S.—Texas Co. v. Peterson, D.C. 

Neb., 2 F.R.D. 462. 

Coercion or duress 

U.S.—Mahon v. Bennett, D.C.Mo., 6 
F.R.D. 213. 

40. U.S.—Re V. Fullop, D.C.I11., 22 
P.R.D. 62—^Henry Pratt Co. v. Stoo¬ 
dy Co., D.C.Cal., 16 P.R.D. 176— 
Marquardt-Glenn Corp. v. Lumelite 
Corp., D.C.N.T., 11 P.R.D. 176— 
Canuso v. City of Niagara Falls, 
D.C.N.Y., 3 F.R.D. 374. 
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When contract consummated 

Where complaint was not specific 
as to when oral contract sued on 
was consummated, defendant’s reme¬ 
dy was by inquiry rather than by 
motion to make complaint more defi¬ 
nite and certain. 

U.S—^Mahon v. Bennett, D.C.Mo., 6 
F.R.D. 213. 

41. U.S.—Conmar Products Corpora¬ 
tion V. Tibony, D.C.N.Y., 2 F.R.D. 
169. 

42. U.S.—Mayo v. McCloskey & Co., 
D.C.Pa., 168 F.Supp. 241. 

Fort Wayne Corrugated Paper 
Co. V. Anchor Hocking Glass Corp., 
D.C.Pa, 4 P.R.D. 272—Goshen Ve¬ 
neer Co. V. G. & A. Aircraft, D.C. 
Pa., 3 F.R.D. 344—Thompson-Star- 
ret V. Chicago Housing Authority, 
D.C.I11., 3 F.R.D. 68. 

Computation 

In action for oreach of contract 
resulting in loss of business, good 
will, and profits, method of compu¬ 
tation of losses and manner in which 
defendant’s conduct caused plaintiff 
to lose good will, reputation, and 
business were not proper subject for 
motion for more definite statement. 
U.S.—Henry Pratt Co. v, Stoody Co., 
D.C.Cal., 16 P.R.D. 176. 

Partial defense 

Since plaintiff was not entitled to 
serve a responsive pleading to par¬ 
tial defense of defendants, applica¬ 
tion by plaintiff to require defend¬ 
ants to state specifically Instead of 
in general terms amount of damages, 
which they claimed to have suffered 
by reason of breaches of contract 
alleged in their partial defense, was 
inappropriate. 

U.S.—^U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 17 F.R.D. 
268. 

43. U.S.—^D. L. Stern Agency v. Mu¬ 
tual Benefit Health & Accident 
Ass'n, D.C.N.Y., 43 F.Supp. 167. 

Syan Holding Corp. v. Fldelity- 
Philadelphia Trust Co., D.C.Pa., 20 
F.R.D. 154—Dreskin V. Zinkin, D. 
CN.Y., 6 F.R.D. 615—Goshen Ve¬ 
neer Co. V. G. & A. Aircraft, D.C. 
Pa., 3 F.R.D. 344—Ledoux v. Van 
Heusen Products, D.C.Del., 2 F.R. 
D. 287. 

44. U.S.—General Elec. Co. v. Cen¬ 
tral Transit Warehouse Co., D.C. 
Mo., 127 F.Supp. 817. 
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ed In insurance cases only where the information sought 
is necessary to the preparation of a responsive pleading. 

The general rules as to when a motion for a more 
definite statement will be granted apply also in in¬ 
surance cases,and in accordance therewith the mo¬ 
tion has been granted in some cases,^6 and denied 
in others where the circumstances were such that 
further specification was deemed unnecessary,^*^ as 
where information was sought as to the terms of 
policies, and such terms were known to the moving 
party.48 Similar disposition has been made of re¬ 
quests in insurance actions for particulars as to 
the nature, extent, and cause of loss. 


§ 390. -Tort Actions 

A motion for a more definite statement will be grant¬ 
ed In an action In tort when, and only when, the plead¬ 
ing to which it is addressed is vague and ambiguous to 
the extent that a responsive pleading may not be framed. 

The general rule discussed supra § 380 that a mo¬ 
tion for a more definite statement, or, under the 
prior Rule, for a bill of particulars will be granted 
when, and only when, the pleading to which it is 
addressed is so vague or ambiguous that the moving 
party cannot reasonably be required to frame a re¬ 
sponsive pleading applies in actions in tort, including 
fraud and conspiracy.^o So, in an action based on 


45 . TJ.S.—^Employers Mut. Liability 
Ins. Co. of Wisconsin v. Blue Line 
Transfer Co., D.C.Mo., 2 F.R.D. 121 
—Prutinsky v. Commercial Union 
Assur. Co., Limited, of London, 
D.C.N.T., 1 F.R.D. 440. 

46. U.S.—^Abruzzlno v. National 
Fire Ins. Co. of Hartford, Conn., 
D.CW.Va., 26 F.Supp. 934. 

U.S.—Service v. Mutual Life Ins. 
Co. of N. Y., D.CPa., 4 P.R.D. 301 
—^Employers Mut. Liability Ins. 
Co. of Wisconsin v. Blue Line 
Transfer Co., D.C.Mo., 2 F.R D. 121 
—Prutinsky v. Commercial Union 
Assur. Co., Limited, of London, D. 
C.N.Y., 1 P.R.D. 440. 

Other Instiranoe 

In actions on insurance policies 
for amount of damag-e to yacht, de¬ 
fendants are not entitled to bills of 
particulars as to whether plaintiff 
had other insurance on vessel, had 
been fully indemnified for loss, and 
had no financial or other Interest in 
litigation. 

U.S.—Smith V. Employers Fire Ins. 

Co., D.C.I11., 1 F.R.D. 261. 

47- U.S.—^National Millwork Corpo¬ 
ration V. Preferred Mut. Fire Ins. 
Co. of Chenango County, D.C.N.Y., 
28 F.Supp. 962. 

U. S. V. Shuster, D.C.Neb., 11 F. 
R.D. 151—Cather v. Ocean Acc. & 
Guarantee Corp., Limited, of Lon¬ 
don, England, D.C.Neb., 10 F.R.D. 
437—New York Life Ins. Co. v. 
King, D.C.Pa., 4 F.R.D. 10—Rum- 
mel V. New York Life Ins. Co., D. 

C. Wash., 1 F.R.D. 111. 

48 , XJ.S.—Cather v. Ocean Acc, & 
Guarantee Corp., Limited, of Lon¬ 
don, England, D.C.Neb,, 10 F.R.D. 
437—^Employers Mut. Liability Ins. 
Co. of Wisconsin v. Blue Line 
Transfer Co., D.C.Mo., 2 F.R.D. 
121 . 

49 . aSotlon granted 

U.S.—Carcelli v. Order of United 
Commercial Travelers of America, 

D. C.Pa., 47 F.Supp. 433. 

Bunge North American Grain 
Corporation v. Connecticut Fire 
Ins. Co. of Hartford, Conn., D.C. 
N.Y., 1 F.R.D. 394. 


Motion denied 

(1) In general. 

U.S.—Cole V. Riss & Co., D.C.Mo., 16 
F.R.D. 263—^Diesinger v. American 
& Foreign Ins. Co., D.C.Pa., 2 F. 
RD. 221. 

(2) In damage suit against, inter 
alia, liability insurer of general con¬ 
tractor who did work on premises in 
question, predicated on personal in¬ 
juries allegedly sustained by plain¬ 
tiff wife as result of defective door¬ 
stop, questions as to whether door¬ 
stop was broken, came loose, came 
loose from door, or came loose from 
door facing, involved evidentiary 
matters, and could be developed by 
discovery process or interrogatories, 
and more definite statement in that 
regard was therefore not required. 
U.S,—^Bonomo v. Hardware Mut. Cas. 

Co., D.C.La., 104 F.Supp. 18. 

(3) In action for double indemnity 
or accidental death benefits under 
life policies issued by defendant, 
complaint reciting that on specified 
date while policies were in full force 
and effect insured sustained gun shot 
in his head from which he died, was 
sufficient as against motion to make 
petition more definite, which was 
made on ground that statement was 
insufficient to show that in fact and 
in law death was effected directly 
by external, violent, and accidental 
means. 

U.S.—Leavitt v. Guardian Life Ins. 
Co. of America, D.C.Mo., 11 F.R.D. 
619. 

50. U.S.—Crook V. Bendix Aviation 
Corp., D.C.DeL, 68 F.Supp. 449. 

Boerstler v. American Medical 
Ass’n, D.C.I11., 16 F.R.D. 437—U. 
S. V. U. S. Cartridge Co., D.C.Mo., 
6 F.R.D. 362—Roberts v. Pitts- 
burgh-Des Moines Co., D.C.Pa., 6 
P.R.D. 25—Rosenblum v. Dingfel¬ 
der, D.C.N.Y., 1 F.R.D. 179. 

Motion granted 

(1) In general. 

US.—Mil-Hall Textile Co. v. Dun & 
Bradstreet, Inc., D.C.N.Y., 160 F. 
Supp. 778—Garcia v. Hilton Ho¬ 
tels Intern., D.C.Puerto Rico, 97 
F.Supp. 5—^Holloway v. Skelly Oil 
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Co., D.C.Mo., 68 F.Supp. 129—Swee¬ 
ney V. United Feature Syndicate, 

D.C.N.Y.. 29 F.Supp. 419. 

Greater Valley Terminal Corp. 

V. Peltz St. Terminals, Inc, D.C. 

Pa., 21 F.R.D. 167—Loew’s Inc. v. 

Martin, D.C.Ohio, 10 F.R.D. 143—• 

Picking V. Pennsylvania R. Co., D. 

C. Pa., 6 F.R.D. 76. 

(2) Where plaintiff alleged in a 
second cause of action that “the de¬ 
fendant entered into an unlawful 
conspiracy with one or more of cer¬ 
tain entrusted employees of the plain¬ 
tiff,” a bill of particulars would be 
granted requiring plaintiff to set 
out details of alleged conspiracy, in¬ 
cluding names of plaintiff’s em¬ 
ployees and defendant’s officers or 
employees who allegedly engaged in 
the conspiracy. 

U.S.—Grafflus v. Weather-Seal, Inc., 

D. aOhio, 7 F.R.D. 125. 

(3) Where complaint alleged that 
unnamed “GE” subsidiaries formerly 
owned by it but now dissolved or 
merged with it were engaged in the 
conspiracy in part, defendant was 
entitled to names of the subsidiaries 
alleged to have been engaged in the 
conspiracy; and where defendant 
sought the years in which the sub¬ 
sidiaries engaged in the challenged 
conspiracy against plaintiff in order 
for a possible defense based on the 
statute of limitations plaintiffs 
would be ordered to furnish the in¬ 
formation. 

U.S.—Boerstler v. American Medical 

Ass'n, D.C.Ill., 16 F.R.D. 437. 

(4) Where defendants in counter¬ 
claim alleged that in course of al¬ 
leged unfair competition by plaintiff 
publishing company, the business of 
which was nation wide, plaintiff made 
statements concerning defendants 
which were slanderous per se, but 
there were no allegations as to time 
and places when alleged slanderous 
statements were made, or as to in¬ 
dividuals who uttered them, defend¬ 
ants would be required to make their 
counterclaims more definite and cer¬ 
tain by stating place and time when 
each alleged false statement was 
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negligence, personal injury, or death, the motion will 
be granted® 1 or denied® ^ depending on the necessity 
therefore to clarify the pleadings. Where plaintiff 
uses the form of complaint for negligence set forth 
in the appendix to the Federal Rules of Civil Pro¬ 
cedure, defendants motion for a more definite state¬ 
ment ordinarily will be denied,and the use of such 
form in a death action removed from a state court 
to the federal district court also requires denial of 
the motion.^^ 

W’here necessary to permit framing of a respon¬ 
sive pleading, however, plaintiff may be required to 
disclose the time, place, and circumstances of acts 
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alleged as constituting a tort^^ and the consequent 
injury.56 In an action for slander, if the complaint 
fails to set out substantially the utterance alleged 
to have been slanderously made or the facts relied 
on to establish the publication of such utterance, 
such omission constitutes vagueness such as is 
ground for granting a motion for a more definite 
statement.S'^ 

Some decisions have held that particulars may be 
obtained as to the respects in which defendant was 
negligent and where the complaint in a negli¬ 
gence action does not set forth with absolute defi¬ 
niteness the conditions under which defendant owed 


made and person by whom It was 
made. 

U.S.—Sheldon-Claire Co. v. Judson 
Roberts Co., D.C.N.T., 88 F.Supp. 

12 a. 

(6> Where statement of facts at 
commencement of complaint outlin¬ 
ing alleged false imprisonment was 
by reference made part of second 
count of complaint, which taken by 
Itself seemed grounded on libel, 
plaintiff could be required, on mo¬ 
tion for more definite statement, to 
clarify allegations of second count 
to indicate clearly whether it intend¬ 
ed to set up cause of action for false 
imprisonment or for libel. 

U.S.—Barger v. Southeastern Grey¬ 
hound Lines, D.C.Tenn., 11 F.R.D. 
179. 

SCotion deziled 

U.S.—^Paramount Film Distributing 
Corp. V. Ram, D.C.S.C., 91 F.Supp. 
778—French v. U. S. Fidelity & 
Guaranty Co., D.C.N.J., 88 F.Supp. 
714 — Moog V. Warner Bros. Pic¬ 
tures, D.C.N'.T., 29 F.Supp. 479— 
Shultz V. Manufacturers & Trad¬ 
ers Trust Co., D.C.N.T., 29 F.Supp. 
38—^Brinley v. Lewis, D.C.Pa., 27 F. 
Supp. 313—Canuel v. Oskoian, D.C. 
R.I., 23 F.RD. 307—Smedley v. 

Guy F. Atkinson Co., D.C.Neb., 12 
F.R.D. 355—Paramount Film Dis¬ 
tributing Corp. V. Jaffurs, D.C.Pa., 
11 P.R.D. 437—Winikoff v. United 
Air Lines, D.C.N.T., 10 P.R.D. 474 
—^Hobart Mfg. Co. v. Mullins Mfg. 
Corp., D.aOhio, 8 F.R.D. 329— 
McKinney Tool & Mfg. Co. v. Hoyt, 
D.aOhlo, 7 F.RD. 136—Hutchins 
& Hutchins v. International Paper 
Co., D.C.La., 6 F.R.D. 610—Roberts 
V. Pittsburgh-Des Moines Co., D. 
C.Pa., 6 F.R.D. 25—U. S. ex rel. 
Marcus v. Hess, D.C.Pa., 1 P.R,D. 
282. 

51 . U.S.—Fennell v. Svenska Ameri- 
ka Linlen A/B, D.C.Mass., 23 F.R.D. 
116—^Westland Oil Co v. Firestone 
Tire & Rubber Co., D.C.N.D., 3 F. 
R.D. 65—Stefaniak v. Boland, D.C. 
N.T., 2 F.R.D. 110. 

Age of plaintiff 

Where complaint In action for 


damages for personal Injuries to 
minor by next friend alleged that 
at the time of the accident on March 
14, 1948, plaintiff “was a minor of 
about 19 years of age,*’ plaintiff 
would be required to make a more 
definite statement as to the age of 
plaintiff at the time of the filing of 
the complaint on July 11, 1949. 

U S-—Bailey v. Baltimore & O. R. 
Co., D.C.Ohio, 9 F.R.D. 561. 

52. U.S.—McBeath v. Pierce, D.C. 
Neb., 13 FRD. 143—Lehnertz v. 
Soclete Anonyme Beige D’Exploi- 
tation De La Navigation Aerienne, 
D.C.N.Y., 8 F.RD. 319—Roberts v. 
Pittsburgh-Des Moines Co., D.C Pa , 
6 F.RD. 25—Brown v. Lowden, D. 

C. Mo„ 3 F.R.D. 173—Stefaniak v. 
Boland. D.C.N.T., 2 F.R.D. 110— 
Lasicki v. Socony Vacuum Oil Co., 
1 F.R.D. 384, followed In Piorkow- 
ski V. Socony Vacuum Oil Co., D.C. 
Pa., 1 F.RD. 386. 

Pleadings held snfiLciexit 

(1) Complaint alleging that by rea¬ 
son of the negligence and wrongful 
acts of commission and omission of 
defendants, plaintiff's horses and 
equipment were destroyed by fire 
and otherwise on specified dates was 
sufficient under Federal Rules to 
show that plaintiff was entitled to 
relief as against motion to make 
complaint more definite. 

U.S.—^Moore v. Erie County Agr. Soc., 

D. C.N.T., 12 F.RD. 6. 

(2) Two sets of wrongful death 
statutes are to be considered as 
though they constituted but one stat¬ 
ute or law, and, therefore, plaintiff, 
in wrongful death action, would not 
be required to make her complaint 
more definite and certain by stating 
specifically which of such statutes 
she was relying on. 

U.S.—Swensen v. McDaniel, D.C.Nev., 
119 F.Supp. 162. 

(3) In death actions, plaintiffs 
would not be compelled to set forth 
in their complaint a basis for a cause 
of action which they did not desire 
to use. 

U.S.—^Roberts v. Pittsburgh-Des 

Moines Co., D.C.Pa., 6 F.RD. 26. 
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53. U.S.—^Northwest Airlines v. 
Glenn L. Martin Co., D.C.Ohlo, 9 
F.RD. 551. 

54. U.S.—^Beigel v. Baltimore & O. 
R. R, D.C.Ohio, 92 F.Supp. 77. 

55. U.S.—Young v. Mason-Walsh- 
Atkinson-Kler Co., D.C.Wash., 33 
F.Supp. 358. 

Stefaniak v. Boland, D.C.N.Y., 2 
F.R.D. 110—Kellman v. Stoltz, D. 

C. Iowa, 1 F.RD. 726—Guerin v. 
Portland Trawling Co., D.C.Mass., 

1 P.R.D. 64. 

5S. U.S.—Stefaniak v. Boland, D.C. 
N.Y., 2 F.RD. 110. 

57. U.S.—Garcia v. Hilton Hotels 
Intern., D.C.Puerto Rico, 97 F. 
Supp. 5. 

58. U.S.—Randolph v, McCoy, D.C. 
Tex., 29 F.Supp. 978—Sierocmski 
V. E. I. Du Pont De Nemours & 
Co., D.C.Pa., 26 F.Supp. 706. 

Bush V. Skidis, D.C.Mo., 8 F.R.D. 
661—Roberts v. Pittsburgh-Des 
Moines Co., D.C.Pa., 6 F.R.D. 26— 
State of Md., to Use of Carson, v. 
Acme Poultry Corp., D.C.Del., 5 F. 
R.D. 29—Klug V. Palmer, D.C.N.Y., 

2 F.R.D. 273—Stefaniak v. Boland. 

D. C.N.Y., 2 P.R.D. 110—^Anschutz v. 
Phillips Petroleum Co., D.C.Mo., 1 
F.RD. 698—Greeley v. General Sea¬ 
foods Corporation, D.C.Mass., l F. 
R.D. 632—Guerin v. Portland 
Trawling Co., D.C.Mass., 1 F.R.D. 
64. 

ILaws violated 

In actions by passengers for per¬ 
sonal injuries and for wrongful death 
of passengers against foreign air 
line resulting from plane crash In 
foreign country, plaintiffs would be 
required to state specifically laws of 
what country or countries were vio¬ 
lated, or if plaintiffs did not rely on 
specific laws of any specific country 
or countries, they would be required 
so to state. 

U.S.—Lehnertz v. Societe Anonyme 
Beige D’Exploltation De La Navi¬ 
gation Aerienne, D.C.N.Y., 8 F.R.D. 
319. 
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an obligation to plaintiff, and it is necessary to infer 
responsibility from the complaint, plaintiff may be 
required to set forth the conditions under which 
the obligation arose.59 On the other hand, it is held 
that a motion under Rule 12 (e) is not proper to 
obtain the details of negligence which has been 
alleged,and general averments of negligence have 
been held sufficient as against a motion for a more 
definite statement.®! Means other than a motion 
to make the complaint more definite are available 
to defendant to obtain information with respect to 
the facts claimed to sustain a charge of negligence 
contained in the complaint.®^ In any event, minute 
and unnecessary particulars need not be furnished.®® 

While in some cases the allegations of injury or 
damage have been held sufficient as against a mo¬ 
tion for a more definite statement, or, imder the 


prior rule, for a bill of particulars,®^ in other cases 
the motion has been granted.®® 

Particulars may not be had as to a defense of 
assumption of risk, since facts on which it is based 
are ordinarily incapable of being described except 
as it may apply to the nature of the employment 
which it accompanies;®® nor may further particu¬ 
lars be required as to an allegation of contributory 
negligence, since such particulars are properly ob¬ 
tainable by the use of discovery proceedings.®^ So, 
an answer alleging contributory negligence which 
contained the elements set forth in the form for 
complaint for negligence contained in the appendix 
of forms attached to the Federal Rules of Civil 
Procedure is sufficient, and not subject to a motion 
to make more definite and certain.®® Plaintiff will 
not be compelled to anticipate the defense of con¬ 
tributory negligence or assumption of risk by de- 


69. U.S.—Harris v. American In¬ 
tern. Fuel 4& Petroleum Co., D.C. 
Pa., 124 F.Supp. 878. 

60 . U.S.—Illinois-California Exp. 
Inc. V. Duffy, D.C.Iowa, 16 P.R.D. 
41—^Pennsylvania R. Co. v. Lattavo 
Bros., D.C.OI 1 I 0 , 9 F.R.D. 205— 
Shontz V. Torrey, D.C.M 0 ., 8 P.RD. 
676—^Ruvolo V. Automobile Trans¬ 
port, D.C.Ohio, 8 F.R.D. 414—Martz 
V. Abbott, D.C.Pa., 2 F.R.D. 17— 
Kellman v. Stoltz, D.C.Iowa, 1 P.R. 
D. 726. 

61 . U.S.—Grangrer v. Shouse, D.C. 
Mo., 10 P.R,D. 439—U. S. v. War¬ 
ner, D.C.Pa,, 8 P.R.D, 196. 

FleadlxLgr of iiltlmate fact 

In action for injuries sustained 
In an explosion in defendant’s gaso¬ 
line station, allegation that defend¬ 
ant negligently employed an incom¬ 
petent and unqualified person plead¬ 
ed an “ultimate fact,” and plaintiff 
would not be required to detail in bill 
of particulars evidence by which he 
would prove such alleged fact. 

U.S.—Lasicki v. Socony Vacuum Oil 
Co.. D.C.Pa., 1 F.R.D. 384, followed 
in Piorkowski v. Socony Vacuum 
Oil Co., 1 F.R.D. 386. 

62 . U.S.—^Moore v. Erie County Agr. 
Soc., D.C.N.T., X2 F.R.D. 6. 

63. U.S.—Stefaniak v. Boland, D.C.N. 
T., 2 F.R.D. 110. 

64 . U.S.—^Franklin v. Shelton, C.A. 
Okl., 250 P.2d 92, certiorari de¬ 
nied 78 S.Ct. 644, 365 U.S. 969, 2 L. 
Ed.2d 633. 

Ponce De Leon v. Coca Cola 
Bottling Co., D.C.Puerto Rico, 76 
F.Supp. 966. 

Colton V. Wonder Drug Corp., D. 
C.N.T., 21 F.R.D. 235—Stanford 

V. Tennessee Val. Authority, D.C. 
Tenn., 18 P.R.D. 162—Reese v. 
Pennsylvania R. R., D.C.Pa., 14 F. 


R.D. 153—Tinker v. Northwest Air¬ 
lines, D.C.Ohio, 9 F.R.D. 703—How- 
itt V. St. John, D.C.Ohio, 9 P.R.D. 
608—Norris v. Moon, D.C.Ohio, 9 
F.R D. 214—^McKinney Tool & Mfg. 
Co. V. Hoyt, D.C.Ohlo, 7 P.R.D. 
136—^Hutchins & Hutchins v. In¬ 
ternational Paper Co., D.C.La., 6 F. 
R.D. 610—^Lincoln v. Herr, D.C.Pa., 
6 P.R.D. 209—Clark Door Co. v. 
Yeager, D.C.Pa., 1 P.R.D. 770— 
Lasicki v, Socony Vacuum Oil Co., 
1 P.RD. 384, followed in Piorkow¬ 
ski V. Socony Vacuum Oil Co., D.C. 
Pa„ 1 F.R,D. 386. 

Beason for Buie 

Defendant was not entitled to more 
definite statement as to injuries sued 
for, since Federal Rules require 
short, plain, concise pleadings, ap¬ 
pendix of forms does not suggest 
setting forth in detail the nature of 
such injuries and information as to 
exact nature and extent of injuries 
could be obtained under discovery 
procedure without burdening the 
pleadings. 

U.S.—Trotta v. City of Cleveland 
City Transit System, D.C. Ohio, 9 F. 
R.D. 316. 

XteinizatioxL 

Defendant wais not entitled to a 
more definite statement itemizing 
elements of damage to specific crops 
where the extent of damage was suf¬ 
ficiently stated to enable defendant 
to prepare a responsive pleading. 
U.S.—Richards v. Mark C. Walker 
& Sons Co., D.C.Neb., 9 P.R.D, 663. 

65. U.S.—Grier v. Tri-State Transit 
Co., D.C.La., 36 F.Supp. 26. 

Stefaniak v. Boland, D.C.N.T., 2 
F.R.D. 110—Kellman v. Stoltz, D. 
C.Iowa, 1 F.R.D. 726. 

Fartlonlar actions 

<1) In action based on a charge 
j of fraud, allegation with respect to 
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special damage in general terms was 
required to be amended to state the 
items of special damage specifically. 
U.S.—U. S. V. U. S. Cartridge Co.. 
D.C.MO., 6 F.R.D. 352. 

(2) In malicious prosecution ac¬ 
tion, plaintiff was required to state 
by way of bill of particulars expenses 
incurred and to be paid. 

U.S.—Riegel v. Hygrade Seed Co., D. 
C.N.Y., 47 F.Supp. 290. 

(3) In action for damages to real¬ 
ty caused by noxious vapors emanat¬ 
ing from industrial plant, defendant 
was entitled to bill of particulars 
concerning items of property in¬ 
volved, dates of damage, names of 
injured occupants, nature of injury, 
expense Incurred, and amount of dam¬ 
ages claimed for each item, but not 
concerning manner of defendant’s op¬ 
eration of plant. 

U.S.—Murphy v. E. I. Du Pont De 
Nemours & Co., D.C.Pa., 26 F. 
Supp. 999. 

66. U.S-—Sharp v. Pennsylvania- 
Reading Seashore Lines, D.C.N.J., 
1 F.R.D. 16. 

67- U.S.—^Hamilton v. Baltimore & 
O. R. Co., D.aind., 23 F.RD. 101 
—Sharp V. Pennsylvania-Reading 
Seashore Lines, D.C.N.J., 1 P.R.D. 
16. 

Drankenness 

Where defendant in death action 
pleaded that decedent was drunk at 
time of accident, plaintiff’s motion 
to strike allegation of drunkenness 
and motion for more particulars as 
to alleged drunken condition, Includ¬ 
ing a description of the alleged in¬ 
toxicants, etc., would be overruled. 
U.S.—Barnard v. Dallas Ry. & Ter¬ 
minal Co., D.C.Tex., 63 F.Supp. 344. 

68. U.S.—Gray v. Baltimore & O. R. 
Co., D.aOhio, 9 F.R.D. 26. 
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tailing facts with respect thereto in a bill of par¬ 
ticulars sought by defendant.®^ 

§ 391 . -Actions by Employees 

A motion for a more definite statement lies In ac¬ 
tions by employees under the conditions specified by the 
Federal Rule. 

A motion for a more definite statement lies in 
actions by employees,'^O and such motion will be 
granted where information is required by the mov¬ 
ing party to prepare a responsive pleading.^i So, 
in an action for damages for alleged breach of a 
collective bargaining contract, defendant’s motion 
for a more definite statement as to the manner in 
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which it allegedly breached the contract will be 
sustained.72 On the other hand, motions will be 
denied in actions of this nature where the pleadings 
to which they are addressed are sufficiently clear.^S 
So also, in cases arising under the Federal Employ¬ 
ers’ Liability Act, a motion for a more specific state¬ 
ment will be granted only when necessary for the 
preparation of a responsive pleadingand where 
a complaint followed with considerable precision and 
exactness the supreme court’s model complaint for 
a negligence action under the statute, defendant’s 
motion for a more definite and certain statement will 
be overruled leaving defendant the right to proceed 
imder discovery rules for the information sought 

by the motion.75 


69- U.S.—Lasicki v. Socony Vacuum 
Oil Co., DC.Pa., 1 F.R.D. 384, fol¬ 
lowed in Piorkowski v. Socony Vac¬ 
uum Oil Co., D.C.Pa., 1 F.R.D. 386. 

70. U.S.—^Mitchell v. Fidelity & Cas¬ 
ualty Co. of New York, D.C.Tex., 
43 F.Supp. 900, affirmed, C.C.A., 
Fidelity & Casualty Co. of New 
York V. Mitchell, 134 F.2d 537. 

71. U.S.—Local 207, United Elec 
Radio and Mach. Workers of Amer¬ 
ica V. Landers, Frary & Clark, B.C. 
Conn., 119 F.Supp. 877—Younff v. 
Mason-Walsh-Atkmson-Kler Co., D 
C.Wash., 33 F.Supp. 358. 

Price V. Reynolds Metals Co., D. 
C.N.Y., 7 P.R.D. 292—Guerin v. 
Portland Trawling Co., D.C.Mass., 
1 P.R.D. 64, 

CoxLtraot of employment 

Where complaint alleged contract 
of employment by defendant and 
performance, defendant was entitled 
to bill of particulars setting forth 
date of engagement, name and title 
of officer or agent of defendant pur¬ 
porting to act for it, a copy of en¬ 
gagement, if written, and a state¬ 
ment of its essential terms if oral. 
U.S.—^Arnold v. Gordon Baking Co., 
P.C.N.Y., 7 P.R.D. 648. 

Special services 

In action by railroad employees 
to recover extra compensation for 
special services, defendant railroad 
was entitled to bill of particulars 
concerning dates and times when 
employees performed special serv¬ 
ices, notwithstanding railroad's rec¬ 
ords would show in detail nature of 
emplojrment of employees and serv¬ 
ices performed. 

U.S.—Shipley v. Pittsburgh & L. E. 
B. Co., D.CPa., 68 F.Supp. 395, 
modified on other grrounds, C.C.A., 
70 F.Supp. 870. 

72. U.S.—^Reed v. Fawick Alrflex 
Co., D.C.Ohio, 86 F.Supp. 822. 

73. U.S.—Russ V. Baltimore & O. R. 
Co., D.aOhio, 11 P.R.D. 298—Boy¬ 
kins V. General Motors Corp., D.C. 


Mo., 9 F.RD. 566—Gorby v. Mer¬ 
chants Freight System, D.C.Ohio, 
8 F.R.D. 589—Tevington v. Inter¬ 
national Milling Co.. D.C.N.Y., 4 F. 
R.D. 507—Parker v. Transconti¬ 
nental & Western Air, D.C.Mo., 4 
F.R.D. 325. 

Particular information, refused 

(1) In action by trades council and 
others against employers for addi¬ 
tional commissions allegedly due 
sales clerks under collective bargain¬ 
ing agreement between the parties, 
plaintiffs would not be required, on 
employers' motion to make definite 
and certain, to set forth names of 
persons in whose behalf action was 
claimed to have been brought and 
those who were employees of em¬ 
ployer. 

U.S.—Food & Service Trades Council 
V. Retail Associates, D.C.Ohio, 115 
F.Supp. 221. 

(2) In employee’s action against 
railroad wherein ex-employee alleged 
that railroad’s requirement of spe¬ 
cial contract as condition precedent 
to his re-employment constituted 
breach of collective bargaining agree¬ 
ment, railroad's motion for more 
definite statement, as to what provi¬ 
sion of collective bargaining agree¬ 
ment had allegedly been breached, 
would be refused as seeking relief 
more properly obtainable by use of 
discovery process. 

U.S.—Cranston v. Baltimore & O. R. 
Co., D.C.Pa., 16 F.R.D. 318. 

(3) In proceeding by labor unions 
against employer to compel arbitra¬ 
tion of alleged labor dispute as re¬ 
quired by employment contract be¬ 
tween parties, employer’s motion to 
require more definite statement would 
be overruled, where complaint suffi¬ 
ciently advised employer of unions' 
claim, and where employer probably 
had copy of alleged employment con¬ 
tract from which it could determine 
for itself provisions thereof. 

U.S.—International Union, United 
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! Auto., Aircraft and Agr. Imple¬ 
ment Workers of America, CIO v. 
Buffalo-Springfield Roller Co., D.C. 
Ohio, 131 F.Supp. 667. 

74. U.S.—^Mathis v. Thompson, D.C. 
Mo., 7 P.R.D. 567—^Asparagus v. 
Baltimore & O. R. Co, D.C.Ohio, 7 
F.R.D. 424—Palum v. Lehigh Val. 
R. Co., D.C.N.Y., 6 F.R.D. 216— 
Raudenbush v. Baltimore & O. R. 
Co., D.C.Pa., 4 F.R.D. 171—^Madsen 
V. Palmer. D.C.N.Y., 2 F.R.D. 13. 

Matters considered 

(1) Whether railroad employee, in¬ 
jured while off duty. Is subject to 
benefits of Federal Employers’ Lia¬ 
bility Act, cannot be considered on 
railroad company’s motion for more 
definite statement of facts in com¬ 
plaint of employee suing company for 
injuries sustained when struck by 
its train. 

U.S.—Cole V. Baltimore & O. R. Co., 
D.C.Ohio, 9 F.RD. 213. 

(2) Request that plaintiff elect be¬ 
tween two defendants as the one by 
whom he was employed is not with¬ 
in purview of Federal Rule providing 
that plaintiff can be compelled on 
motion to make complaint more defi¬ 
nite where complaint is vague or 
ambiguous. 

U.S.—Metrakos v. New York Cent. R. 

Co., D.C.Ohio, 12 F.R.D. 177. 
Complalat held snfflolent 
Where complaint in action under 
Federal Employers’ Liability Act al¬ 
leged that, while engaged in behalf 
of defendant employer in one of his 
yards in named city, plaintiff was 
injured by reason of defendant’s neg¬ 
ligence and set out negligent acts 
which allegedly caused injuries, de¬ 
fendant was not entitled to more defi¬ 
nite statement as to alleged acts of 
negligence or nature of Injuries al¬ 
legedly sustained. 

U.S.—^Mathis v. Thompson, D.C.Mo., 
7 F.RD. 567. 

75. U.S.—^Atkinson v. Thompson, D. 
C.Mo., 10 F.R.D. 268. 
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§ 392. -Actions under Fair Labor Stand¬ 

ards Act 

In actions under the Fair Labor Standards Act, a 
pleading is subject to a motion for a more definite state¬ 
ment only where it Is so vague that a responsive plead¬ 
ing may not be made thereto. 

General rules as to the granting of a motion for 
a more definite statement under Federal Rules of 
Civil Procedure, Rule 12 (e), 28 U.S.C.A., or for a 
bill of particulars imder the former Rule, apply in 


actions involving the Fair Labor Standards Act.*^® 
Accordingly, a motion for a more definite statement 
will be granted, in a proper case, where necessary 
to the preparation of a responsive pleadingbut 
where the pleading is sufficiently clear, the motion 
will be denied.'^® So, requests for particulars with 
respect to the nature and extent of violations of the 
Act,'^9 or the names of employees and violations re¬ 
lating to particular employees,have been granted 


76. U.S.—Broughton v. Atlantic Co., 
D.C.Ga., 47 F.Supp. 850. 

Baret v. Koppers Co., D.C.Pa., 
6 F.R.D. 465—Grospian v. Pan Am. 
Refining Corp., D.C.Tex., 6 F.R.D. 
463—^Winslow v. National Elec. 
Products Corp., D.C.Pa., 5 F.R.D. 
126—^Walling v. American S. S. 
Co., D.C.N.T.. 4 F.R.D. 355, fol¬ 
lowed in Walling v. Boland, 4 F.R. 
D. 358. 

In action hy nnmerons employees 

for overtime compensation, liquidat¬ 
ed damages, etc., under the Fair La¬ 
bor Standards Act, the sufficiency 
of the complaint on defendant’s mo¬ 
tion for a more definite statement is 
to be determined by the same prin¬ 
ciples that would be applicable if 
there were only one plaintiff. 

U.S.—Baret v. Koppers Co., D.C.Pa., 
6 F.R.D. 465. 

77. U.S.—^Walling v, Fairmont 
Creamery Co., C.C.A.Neb., 139 F.2d 
318. 

Fleming v. Dlerks Lumber & 
Coal Co., D.C.Ark., 39 F.Supp. 237. 

Grospian v. Pan Am. Refining 
Corp., DC.Tex., 6 F.R.D. 453. 
Baoon-Davls Act 

In action based on Bacon-Davis 
Act, which amended the Fair Labor 
Standards Act, plaintiffs would be 
required to furnish a more definite 
statement, in so far as they had 
knowledge, which specified days on 
which each plaintiff was employed 
by defendant, the number of hours 
which each plaintiff worked on each 
particular day, and the computation 
of the additional compensation claim¬ 
ed by each plaintiff. 

U.S.—Cope V. Freyn Engineering Co., 
D.C.Pa., 8 F.R.D. 620. 

As to nature and terms of employ¬ 
ment or employer’s business 

(1) In general. 

U.S.—^Abram v. San Joaquin Cotton 
Oil Co., D.aCal., 46 F.Supp. 969. 

Warner v. T. E. Collins Trucking 
Co., D.C.La., 6 F.R.D. 214—Winslow 
V. National Elec. Products Corp., 
D.C.Pa., 5 F.R.D. 126. 

(2) Where the facts underlying 
claim that employer is engaged in 
Interstate commerce are In dispute, 
employees suing for additional com¬ 
pensation under Fair Labor Stand- 
axds Act should at employer’s request 


furnish a brief statement of facts on 
which they rely to make the statute 
operative. 

U.S.—Lemme v. La Rosa & Sons, D. 

C. N.Y., 7 F.R.D. 485. 

(3) In action by several employees 
to recover overtime compensation un¬ 
der Fair Labor Standards Act, a de¬ 
fensive plea of the exemptions con¬ 
tained in § 13 of the Act was subject 
to motion to make more definite and 
certain with respect to which of the 
fourteen subdivisions of section em¬ 
ployer relied on and as to which of 
the employees it was set forth as a 
defense. 

U.S.—Crean v. M. Moran Transp. 
Lines, D.C.N.Y., 50 F.Supp. 107. 

78. U.S.—Mitchell v. Independent 
Stave Co., D.C.Mo., 159 F.Supp. 829 
—^Walling V. Black Diamond Coal 
Mm. Co., D.C.Ky, 59 F.Supp. 348— 
Keyer v. Hope Estates, D.C.N.Y., 
63 F.Supp. 1004—Card v. Elmer C. 
Breur, Inc., D.C.Ohio, 42 F.Supp. 
701—^Fleming v. Dierks Lumber & 
Coal Co., D.C.Ark., 39 F.Supp. 237. 

McComb V. Hardy, D.C.Va., 8 F. 
R.D. 28—Schempf v. Armour & Co., 

D. C.Minn., 5 F.R.D. 294—^Winslow 
V. National Elec. Products Corp., 
D.C,Pa., 5 F.R.D. 126—Walling v. 
Cory, D.C.Me., 6 P.R.D. 81. 

As to nature and terms of employ¬ 
ment or employer’s business 

(1) In general. 

U.S.—^Broughton v. Atlantic Co., D.C. 
Ga., 47 F.Supp. 850—Fleming v. 
Enterprise Box Co., D.C.Fla., 36 F. 
Supp. 606. 

Baret v. Koppers Co., D.C.Pa., 6 
P.R.D. 465—Walling v. Staffen, D. 
CN.Y., 5 F.R.D. 236—Walling v. 
Bay State Dredging & Contracting 
Co., D.C.Mass., 3 F.R.D. 241—Mitch¬ 
ell V. Brown, D.C.Neb., 2 P.R.D. 
325. 

(2) Where complaint described the 
work done by the defendant’s em¬ 
ployees and alleged that in perform¬ 
ing such work the employees were 
engaged in Interstate commerce, the 
complaint was sufficient to with¬ 
stand defendant’s motion for a more 
definite statement as to how and in 
what manner the employees were 
engaged in interstate commerce or in 
the production of goods for com¬ 
merce. 


'U.S—^Walling v. American S. S. Co., 
D.C.N.Y., 4 F.R.D. 355, followed 
in Walling v. Boland, 4 F R.D. 358. 

(3) Plaintiffs would not be re¬ 
quired to furnish a more definite 
statement as to the extent and na¬ 
ture of their employment by de¬ 
fendant in action under the Fair La¬ 
bor Standards Act for overtime com¬ 
pensation, since the Information was 
within defendant’s knowledge. 

U.S.—Barrett v. National Malleable 
& Steel Castings Co., D.C Pa., 68 F. 
Supp. 410. 

79. 3UEotlon granted 

U.S.—Broughton v. Atlantic Co., D. 

C. Ga., 47 F.Supp. 860—Fleming v. 
Dierks Lumber & Coal Co., D.C. 
Ark., 39 F.Supp. 237—Flemming v. 
Stillman, D.C.Tenn., 37 F.Supp. 236 
—Fleming v. Southern Kraft Cor¬ 
poration, D.C.N.Y., 37 F.Supp. 232 
—^Fleming v, Cleveland Union Ter¬ 
minals Co., D.C.Ohio, 36 F.Supp. 781 
—^David V. Boylan’s Private Police, 

D. C.La., 34 F.Supp. 555. 

Grospian v. Pan Am. Refining 

Corp., D.C.Tex., 6 F.R.D. 453. 

D.C.—^Fleming v. Smoot Sand & Grav¬ 
el Corporation, D.C., 41 F.Supp. 
330. 

Motion denied 

(1) In general. 

U.S.—Broughton v. Atlantic Co., D. 
C.Ga., 47 F.Supp. 850—Fleming v. 
Mason & Dixon Lines, D.C.Tenn., 
42 F.Supp. 230. 

Grospian v. Pan Am. Refining 
Corp., D.C.Tex,, 6 F.R.D. 453. 

(2) Objection that complaint and 
amendment thereto disclosed no vio¬ 
lation in certain weeks of minimum 
wage provision of Fair Labor Stand¬ 
ards Act was matter of defense to 
be pleaded and did not constitute 
valid reason for requiring more defi¬ 
nite statement. 

U.S.—Tobin V. WKRZ, Inc., D.C.Pa., 
12 F.R.D. 199. 

80. U.S.—Culver v. Bell & Loffland, 

C. C.A.Cal., 146 F.2d 29. 

Motion granted 

U.S.—Sinclair v. U. S. Gypsum Co., 

D. C.N.Y., 75 F.Supp. 439—Fleming 
V. Whittemore, D.C.Ky., 41 F.Supp. 
767—^Fleming v. Dierks Lumber & 
Coal Co., D.C.Ark., 39 F.Supp. 237 
—^Fleming v. Enterprise Box Co., 
D.C.Fla., 36 F.Supp. 606. 
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or denied, depending on whether the information 
was required to prepare a responsive pleading. 

§ 393. Motion and Proceedings Thereon 

A motion for a more definite statement should with 
sufficient particularity set forth the defects complained 
of and the details desired, and allege that a responsive 
pleading cannot be framed because of the ambiguity. 

Under Federal Rules of Procedure, Rule 12 (e), 28 
U.S.C.A., a party’s motion for a more definite state¬ 
ment, or under the prior Rule, for a bill of particu¬ 
lars should with sufficient particularity set forth the 
defects complained of and the details desired,^! and 
it should state that the information required is nec¬ 
essary to enable the moving party properly to pre¬ 
pare his responsive pleadings or to prepare for 
trial.s^ More precisely, the motion should allege that 
the moving party cannot reasonably be required to 
frame a responsive pleading because of the ambigui¬ 
ty in the pleading which is the subject of the mo- 
tion.s^ An affidavit as to the essentials of the motion 
may be required.^^ ^Miere response is made to a mo¬ 
tion for a more definite statement with clarifying 
statements, and defendant then tenders a new motion 
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for a more definite statement, the first motion may 
be treated as complied with or withdrawn except to 
the extent that it is preserved in the new motion.8 5 

Inquiries in a motion which are clear and under¬ 
standable in content, purport, and intent are valid, 
although multiple in form, 86 and a motion under 
Rule 12 (e) will not be denied because of the 
numerous demands embraced therein where the set¬ 
ting of the case explains, if it does not wholly 
justify, the scope of the requests.®*^ Where, how¬ 
ever, the motion shows by its prolixity of requests 
that its purpose is not to enable defendants to pre¬ 
pare a responsive pleading the motion will be de¬ 
nied.^® 

In view of the abolition of bills of particulars, a 
motion for a bill of particulars will be treated as 
a motion for a more definite statement.®^ Also, a 
motion to dismiss may in some circumstances be 
treated as one for a more definite statement.®^ Sim¬ 
ilarly, in applying Rule 12 (e) prior to its amend¬ 
ment, the court, in a proper case, could consider 
a motion to strike because of lack of definiteness in 
certain respects, as a motion for a bill of particu- 


McComb V. Hardy, D.C.Va., 8 F. 
R.D. 28—^Lemme v. La Rosa & 
Sons, D.C.N.Y., 7 F.R.D. 485—Or¬ 
ton V. Basic Magnesium, D.C.Nev., 
6 P.R.D. 368—^Walling v. Cory, D.C. 
Me., 5 P.R,D. 81—^Walling v. Amer¬ 
ican S. S. Co., D.C.N.Y., 4 F.R.B. 
355, followed in Walling v. Boland, 
4 P.R.D. 358—Walling v. West Vir¬ 
ginia Pulp & Paper Co., D.C.S.C., 2 
F.R.D. 416. 

D.C.—^Fleming v. Smoot Sand & Grav¬ 
el Corporation, D.C., 41 F.Supp. 
330. 

Motion denied 

(1) In general. 

XJ.S.—Smith V. Stark Trucking, D.C. 
Ohio, 53 F.Supp. 826—Fleming v. 
Southern Kraft Corporation, D.C. 
N.Y., 37 F.Supp. 232—Jacobs v. 
Peavy-Wilson Lumber Co., D.C.La., 
33 F.Supp. 206. 

Walling V. Wyandotte Furniture 
Co.. D.C.MO., 6 P.Pv.D. 295—Holland 
V. Gurnsey, D C.N.H., 3 F.R.D. 239 
—Walling V. Alabama Pipe Co., D. 
C.Mo.. 3 P.RD. 169—Walling v. 
Todd, D.C.Pa., 2 F.R.D. 622—Mitch¬ 
ell V. Brown, D.C.Neb., 2 F.RD. 
325—Fleming v. Gitlin Bros. & 
Rush, D.C.Pa., 1 F.R.D. 608. 

(2) In suit by sixty-six named 
plaintiffs for unpaid overtime com¬ 
pensation, plaintiffs would not be 
required to furnish a bill of particu¬ 
lars setting out the exact amounts 
and exact hours each plaintiff work¬ 
ed, rate of pay as to each, exact pe¬ 
riod of employment, and character 
of services. 


U.S.—Dykema v. Aluminum Co. of 
America, D.C.I11.. 7 F.R.D. 230. 

81. U.S.—Rlpperger v. Schroder- 
Rockefeller & Co, D.C.N.Y., 37 F. 
Supp 375—Tatum v. Acadian Pro¬ 
duction Corporation of Louisiana, 
D.C.La., 35 F.Supp. 40—Tager v 
Goodstein, D.C.N.Y., 29 F.Supp. 42. 

Braden v. Callaway, D.CTenn., 4 
F.R.D. 147—Damonte v. Higgins 
Industries, D.C.La., 2 F.R.D. 486— 
Rosenblum v. Dingfelder, D.C.N.Y., 
1 F.R.D, 179. 

Consolidated motion 

To extent that consolidated motion 
directed against complaint asked that 
plaintiff be required to plead insur¬ 
ance policy by short statement of 
substance of its terms, and that 
plaintiff be required to attach to 
complaint copies of policy and en¬ 
dorsement, it was a motion for more 
definite statement, 

U.S.—Cather v. Ocean Acc. & Guaran¬ 
tee Corp., Limited, of London, Eng¬ 
land, D.C.Neb., 10 F.R.D. 437. 
Oonstrnctlon. of Bale 

The Rule requiring the motion for 
a bill of particulars to point out the 
defects complained of and the de¬ 
tails desired must be liberally con¬ 
strued. 

U.S.—McKenna v. U. S. Lines, D.C.N. 

Y., 26 F.Supp. 658. 

Motion held snfiloiexit 

U.S.—^McKenna v. U. S. Lines, supra. 

Walling V. West Virginia Pulp 
& Paper Co., D.C.S.C., 2 P.R.D. 
416. 


Motion held insufflolent 
U.S.—Ehrman v. U. S., D.C.N.Y., 4 
P.R.D. 29. 

Court may designate details to he 
famished, where motion is defective 
in this respect, although such action 
should not be considered as a prece¬ 
dent. 

U.S.—Van Dyke v. Broadhurst, D.C. 
Pa., 29 F.Supp. 626. 

82. U.S.—Tager v. Goodstein, D.C. 
N.Y., 29 F.Supp. 42. 

83. U S.—Cole V. Baltimore & O. R. 
Co., D.aOhio, 9 F.R.D. 213. 

84. U.S.—Palum V. Lehigh Val. R. 
Co., D.C.N.Y., 5 F.R.D. 216. 

85. U.S.—Mitchell v. Hires Ideal 
Bottling Co., D.C.Neb., 19 F.R.D. 
360. 

88. Motion for hill of particulars 
U.S.—Teller v. Montgomery Ward & 

Co., DC.Pa., 27 F Supp. 938. 

87. Motion for hill of particulars 
U.S.—^U. S. V. Association of Am. 
Railroads, D.C.Neb., 4 F.R.D. 610. 

83. Motion for hill of particulars 
U.S.—^U. S. V. Samuel Dunkel & Co., 
D.C.N.Y.. 61 F.Supp. 697. 

89. U.S.—Loew’s Inc. v. Maklnson, 
D.aOhio, 10 F.rw.D. 36—S K. Well¬ 
man Co. V. Mechanics Educational 
Soc. of America, D.C.Ohio, 9 F.R.D. 
206. 

90. U.S.—^Freedman v. Philadelphia 
Terminals Auction Co., D.C.Pa., 145 
F.Supp. 820—U. S. V. Lustig, D.C. 
N.Y., 110 F.Supp. 806. 
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lars as if the same had been properly filed.®^ A 
motion for a bill of particulars was held properly 
before the court, even though it was filed simul¬ 
taneously with a motion to quash service.^2 The 
Rule permitting a demand for a bill of particulars 
contemplated use thereof by a party w’ho was in 
court.® 3 

§ 394. -Time for Motion 

A motion for a more definite statement with respect 
to a pleading to which a responsive pleading is permit¬ 
ted may or must be made before the moving party inter¬ 
poses his responsive pleading. 

Under the terms of the Federal Rules of Civil 
Procedure, Rule 12 (e), 28 U.S.C.A., a motion for 
a more definite statement with respect to a plead¬ 
ing to which a responsive pleading is permitted may 
or must be made before the moving party interposes 
his responsive pleading. So a motion for a more 
definite statement in a complaint, or for a bill of 
particulars tmder the prior practice, is to be made 
before answer,and it may not be made after issue 
has been joined.®^ 

Before Rule 12 (e) was amended, it provided that 
a motion for a more definite statement or for a bill 
of particulars be made before responding to a plead¬ 
ing or, if no responsive pleading was permitted, 
within twenty days after the service of the pleading 
to which the motion was directed.®® However, 
under Rule 6 (b), the court could extend the time 
for filing such a motion,® 7 and the court could re¬ 


gard a motion submitted after the permitted time 
as an application under Rule 6 (b) for an enlarge¬ 
ment of the time, and thereafter entertain the mo¬ 
tion for its consideration and determination.®^ 
Where a motion was granted requiring plaintiff to 
state and number each claim separately in his com¬ 
plaint, a motion for a bill of particulars was denied 
without prejudice on the ground that it was pre¬ 
mature until the complaint had been redrawn.®® 

§ 395. - Hearing and Determination of 

Motion; Order 

The date of hearing on a motion for a more definite 
statement need not be fixed by formal order, but the 
court on determination of the motion should enter a for¬ 
mal order on its decision. 

The date of hearing on a motion for a more defi¬ 
nite statement, tmder Federal Rules of Civil Pro¬ 
cedure, Rule 12 (e), 28 U.S.C.A., or for a bill of 
particulars under the former practice, need not be 
fixed by formal order and in some circumstances, 
the court may postpone determination of the mo¬ 
tion.® A motion to make more definite and certain 
will not be passed on where granting of a motion 
for an order directing plaintiff to serve an amend¬ 
ed complaint separating, stating, and numbering 
each cause of action would require plaintiff to serve 
an amended complaint.® 

In the determination of a motion under Rule 12 
(e), the court should consider affidavits submitted 
with the motion.^ All the pleadings should be so 


91. tJ.S.—stork V. Townsend, D.C. 
Ohio, 1 F.R.D. 390. 

92. U.S.—Johnson & Gould v. Jo¬ 
seph Schlltz Brewing Co., D.C.Tenn,, 
28 F.Supp. 650. 

93. U.S.—Johnson & Gould v. Joseph 
Schlitz Brewing Co., supra. 

94^ U.S.—Poole V. White. D.CW.Va., 
2 F.R.D. 40—Trounstine v. Bauer, 
Pogue & Co., D.C.N.Y., 1 F.R.D. 
Sr63. 

D.C.—^Zimmerman v. Fillah, D.C., 5 
F.R.D. 80. 

95. U.S.—La Canin v. Automobile 
Ins. Co. of Hartford, D.C.N.T.. 41 
F.Supp. 1021—Tully v. Howard, D. 

C. N.T.. 27 F.Supp. 6. 

Curtis V. George J. Meyer Malt 
& Grain Corp., D.C.N.T., 6 F.R.D. 
444—Tractor & Equipment Corpo¬ 
ration V. Chain Belt Co., D.C.N.Y., 
2 F.R.D. 206—^Marln v. Knopf, D.C. 
N.Y., 1 F.RD. 436—Cary v. Hardy, 

D. C.Tenn., 1 F.R.D. 366. 

96. U.S.—^McKenna v. U. S. Lines, 
D.C.N.Y., 26 F.Supp. 668. 

F. E. Myers & Bros. Co. v. Goulds 
Pumps, D.C.N.Y., 7 F.R.D. 416. 

97. U.S.—Blanton v. Pacific Mut., 
36 A C.J.S.—38 


Life Ins. Co., D.C.N.C., 4 P.R.D 
200, appeal dismissed, C.C.A, 146 
P.2d 726. 

Pleading other than answer 

(1) Under Federal Rules, defend¬ 
ant, where court extended time for 
filing of pleading, had right to file 
motion for bill of particulars with¬ 
in such time as extended regardless 
of whether pleading was limited to 
answer, since defendant having the 
right to answer at any time up to 
date as extended had the right to do 
anything else which the Rules per¬ 
mit to be done previous to answering 
which includes submitting motion for 
bill of particulars. 

U.S.—Blanton v. Pacific Mut. Life 
Ins. Co., supra. 

(2) Effect of agreement extending 
without restriction the time for filing 
an answer was to extend the time not 
only for filing an answer but also 
for taking any action which by the 
Rules was permitted to be taken pri¬ 
or to answering, so that motion for 
more definite statement and for bill 
of particulars, filed within extended 
period, would not be stricken be¬ 
cause not presented within twenty 
days after service of complaint. 
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U.S.—Faske v. Radbill, D.C.Pa., 7 F. 
R.D. 234. 

98. U.S.—O’Leary v. Liggett Drug 
Co., D.aOhio, 1 F.R.D. 272. 

99. U.S.—Kuhn v. Pacific Mut. Life 
Ins. Co. of California, D.C.N.Y., 37 
F.Supp. 100. 

1. U.S.—^Blanton v. Pacific Mut. Life 
Ins. Co, D.C,N.C., 4 P.R.D. 200, ap¬ 
peal dismissed, C.CA.., 146 F.2d 
725. 

2. U.S.—Healing v. Jones, D.C.Ariz., 
174 F.Supp. 211. 

Special damages 

Ruling on seller’s motion for fur¬ 
ther particulars as to special dam¬ 
ages claimed by buyer for loss of 
prospective profits was postponed un¬ 
til after determination at separate 
trial of Issues of existence of sales 
contract and its validity. 

U.S.—Canister Co. v. National Can 
Corporation, D.C.Del., 3 P.R.D. 279. 

3. U.S.—Ingenuities Corporation of 
America v. Trau, D.C.N.Y., 1 P.R. 
D. 678. 

4 . U.S.—^Riegel v. Hygrade Seed Co., 
D.C.N.Y., 47 F.Supp. 290. 
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construed as to do substantial justice,5 and am¬ 
biguities must be resolved in favor of the claim at¬ 
tempted to be stated.® On defendant’s motion for 
a more definite statement, the court must assume 
that all allegations of the complaint are true.*^ The 
grant or denial of a motion to strike defendant's 
motion imder Rule 12 (e) is within the discretion of 
the court.® 

While the grant or denial of a motion for a more 
definite statement is within the discretion of the 
court, as discussed supra § 379, ordinarily, where a 
proper case has been made out, the court will grant 
the motion ^ Where defendant’s motion for a more 
definite statement is unopposed, it will usually be 
granted, since failure to oppose the motion may be 
taken as an implied consent to the court’s favorable 
ruling on the motion.^® On the other hand, in order 
for the court to grant a motion for a more definite 
statement the moving party must show that he is en¬ 
titled to the information requested on the authority 
of prior cases and also that the motion is made in 
good faith and not for the purpose of delay.^^ The 
motion will be denied where it is deficient in form,^^ 
where it appears that the only purpose for filing of 
the motion was delay,^^ or where the right to a more 


definite statement is not established.^^ So where 
the information sought is available from other 
sources, a motion for a more definite statement will 
be denied.^® Denial of the motion may be made 
without prejudice to a renewal of the motion in 
proper form.^® The court on determination of the 
motion should enter a formal order on its decision.^7 

Time for compliance with order. Plaintiff may be 
given a reasonable time to comply with an order 
granting defendant’s motion for a more definite 
statement of certain paragraphs of the complaint.^® 

§ 396. Sufficiency and Effect of Statement 
Furnished 

A bill of particulars, under the prior practice, had 
to comply with the order of court requiring such bill, 
and where furnished, it became a part of the pleading 
which it supplemented. The furnishing of facts required 
by an order sustaining a motion for a more definite state¬ 
ment does not constitute an admission of any legal con¬ 
sequence arising from such facts. 

Under Rule 12 (e) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., which, prior to its amend¬ 
ment provided for a bill of particulars, the bill fur¬ 
nished had to comply with the order of court re¬ 
quiring such bill.i® If a party was unable to fur- 


5. U.S.—Bowles v. John F. Casey 
Co., D.C.Pa, 5 F.R.D. 143. 
e. U.S.—Mitchell v. Hires Ideal Bot¬ 
tling Co„ D.C,Neb., 19 F-RD, 350 
—^Boykins v. General Motors Corp., 
D.CMo., 9 F.R.D. 556. 

7 . U.S.—^First Nat. Ben, Soc. v. Gar¬ 
rison, D.C.Cal, 58 F.Supp. 972, af¬ 
firmed, C.CA., 155 F2d 522. 

8. U.S.—Louisiana Farmers Protec¬ 
tive Union v. Great Atlantic & Pa¬ 
cific Tea Co. of America, D.C,Ark., 
83 F.Supp. 646. 

9. U.S.—Meehan v. Schenley Distill¬ 
ers Corporation, D.C.N.T., 27 F. 
Supp. 989—^Michels v. Ripley, D.C. 
N.T.. 26 F.Supp. 959-—U. S. to Use 
and for Benefit of Foster Wheeler 
Corporation v. American Surety Co. 
of New York, D.C.N.Y., 25 F.Supp. 
700. 

Maryland Casualty Co. v. Kelly, 
D.C.Pa., 3 F.R.D. 28—^Varey v. 
Gaunt, D.C.N,T., 1 F.R.D. 204. 

Inability to state partlciaars 

Motions for bills of particulars 
were granted with provision that if 
plaintiffs were unable to state partic¬ 
ulars demanded such fact and rea¬ 
sons therefor should be clearly set 
forth. 

U.S.—^Harris v. Sunset Oil Co., D.C. 
Wash., 2 F.R.D. 93. 

10. U.S.—Campbell v. Murdock, D.C. 
Ohio, 90 F.Supp. 297—Satink v. 
Township of Holland, D.C.N.J., 28 
F.Supp. 67. 


I Order not vacated 

Where plaintiff did not oppose de¬ 
fendant’s motion for a more definite 
statement, the fact that plaintiff did 
not wish to amend its complaint was 
insufficient reason for vacating prior 
order and compelling defendant to 
resort to rules of discovery for in¬ 
formation desired. 

U.S.—Blane v. Brastoff, D.C.Ohio, 10 
F.R,D. 342. 

11. U.S.—Brinley v. Lewis, D.C.Pa., 
27 F.Supp, 313. 

12. U.S.—^Damonte v. Higgins In¬ 
dustries, D.C.La., 2 F.R.D. 486. 

13. U.S.—Blane v. Losh, D.C.Ohio, 
10 P.R.D. 273. 

14. U.S.—Compo Shoe Machinery 
Corp. V. United Shoe Machinery 
Corp., D.C.Mass., 19 F.R.D. 215— 
Kellogg V. Great Am. Indem. Co., 
D.C.La., 11 F.R.D. 168. 

15. Q-rantlng bill of particnlarB 

(1) A motion to require plaintiff to 
recast part of his complaint for the 
reason that it was so vague as to 
render it impossible to determine the 
theory on which certain averments 
were predicated will be denied where 
the objections would largely be elim¬ 
inated by action of the court in 
granting requests for a bill of par¬ 
ticulars. 

U.S.—U. S. v. Crescent Amusement 
Co., D.C.Tenn., 31 F.Supp. 730. 

(2) Where plaintiffs disclosed 
readiness promptly to furnish de¬ 
fendant, by means of bill of particu¬ 
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lars, information called for in de¬ 
fendant’s motion to require plaintiffs 
to make complaint more definite and 
certain with respect to specified 
items, in absence of ajiy obstacle to 
substitute offered, motion was de¬ 
nied. 

U.S.—Oppenheimer v. F. J. Young & 
Co., D.C.N.Y., 3 F.R.D. 220. 

16. U.S.—^Broomfield v. Doolittle, D. 

C. N.T., 2 F.R.D. 517. 

17. Motion to direct ooznpUance 

Where memorandum on original 
papers of motion for bill of particu¬ 
lars read that motion was granted 
“as indicated,” and that order was 
to be settled on notice, but no formal 
order was entered on the decision 
and meaning of “as indicated” was 
not shown, motion to direct plain¬ 
tiffs to comply fully with order 
granting motion was denied without 
prejudice to defendant’s right on 
notice to submit an order to the 
judge granting the motion. 

U.S.—^Pezza v. Wllliams-Bauer Cor¬ 
poration, D.C.N.Y., 3 F.R.D. 355. 

18. U.S.—Anheuser-Busch, Inc., v. 
Dubois Brewing Co., D.C.Pa., 1 F.R. 

D. 406. 

19. U.S.—^Fleming v. Southern Kraft 
Corporation, D.C.N.T., 43 F.Supp. 
541. 

Ray lit e Elec. Corp. v. Noma Elec. 
Corp., D.C.N.Y., 7 F.R.D. 239. 

Bill held snffloiexit 

U.S.—^Fleming v. Southern Kraft 
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nish any information required by an order for a 
bill of particulars, he could state his lack of knowl¬ 
edge and inability to do so.^o Where the bill of 
particulars furnished a party was sufficiently in¬ 
formative to enable him to prepare his responsive 
pleading, the court would not require the furnishing 
of a further bill of particulars.A statement in a 
bill of particulars that an alleged agreement was 
formulated in different parts of the country was held 
not objectionable as being frivolous .22 The fact 
that a bill of particulars was verified by plaintiff’s 
attorney and not by plaintiff was not fatal.23 

Amendment, Under Rule 12 (e), the court in its 
discretion had power to grant leave to file an amend¬ 
ment to the bill of particulars.^^ 

Scope and effect, A bill of particulars became 
part of the pleading which it supplemented,-5 and 
cured an objection that certain matter was insuffi¬ 
ciently pleaded, as against a motion to strike ,2 6 or to 
dismiss.27 A bill of particulars did not supersede 
the complaint, but limited it, and made its allega¬ 


tions more definite and certain.28 A party who 
had been required to furnish a bill of particulars 
could not compel the moving party to answer the 
matter set forth in such bill.29 The furnishing of 
facts required by the sustaining of parts of a 
motion for a more definite statement does not con¬ 
stitute an admission of any legal consequence aris¬ 
ing from such facts.^O 

§ 397. Effect of Failure to Furnish Particu¬ 
lars 

Where particulars are not furnished as ordered, the 
court may strike the pleading to which the motion was 
directed, or make such order as it deems Just. 

Under the provisions of the Federal Rules of Civil 
Procedure, Rule 12 (e), 28 U.S.C.A., with respect 
to a motion for a more definite statement, or for a 
bill of particulars under the prior practice, if the 
order granting the motion is not obeyed within the 
time fixed by the Rule, the court may strike the 
pleading to which the motion was directed, or make 
such order as it deems just.^i However, a party 


Corporation, D.C.N.T,, 43 F.Supp. 
541. 

20. XJ.S.—^Folly Amusement Holding 
Corporation v. Randforce Amuse¬ 
ment Corporation, D.C.N.Y., 32 F. 
Supp. 361—^Mahoney v. Bethlehem 
Engineering Corporation, D.C.N.Y., 
27 F.Supp. 865. 

Harris v. Sunset Oil Co., D.C. 
Wash.. 2 F.R.D. 93. 

Iklmitliig proof 

Where order for hill reguired 
plaintiff to set forth names of per¬ 
sons alleged to have violated statute, 
bill was sufficient where it named 
some and stated that there were 
others unknown to it, but plaintiff 
would be limited in proof to persons 
named unless further bill was fur¬ 
nished providing other names. 

U.S.—Fleming v. Southern Kraft 
Corporation, D.C.N.Y., 43 F.Supp. 
541. 

21. IT.S.—^Welty v. Clute, D.C.N.Y., 1 
F.R.D. 447. 

Availability of discovery 
Where plaintiffs substantially com¬ 
plied with previous order to furnish 
defendant with bill of particulars, 
and some of information sought by 
defendant was apparently within de¬ 
fendant’s knowledge, and recourse 
could be had to discovery, defend¬ 
ant’s motion for further bill of par¬ 
ticulars would be denied. 

U.S.—^Mack V. 48 Vesey St. Corp., D. 
C.N.Y., 7 F.R.D. 487. 

22. U.S.—Reilly v. Wolcott, D.C.N. 
Y., 1 F.R.D. 103. 

23. U.S.—Reilly v. Wolcott, supra. 

24. U.S.—^Ferraro v. Arthur M. Ros¬ 


enberg Co. of New Haven, Conn., 

C, C.A.Conn, 166 F.2d 212. 

Time of amendment 
Where court did consider plaintiff’s 
motion to amend its bill of particu¬ 
lars before its conclusion that com¬ 
plaint should be dismissed, plaintiff's 
motion for leave to file an amend¬ 
ment to its bill of particulars was 
granted as of a date prior to the or¬ 
der dismissing the complaint. 

U.S.—Lincoln Elec. Co. v. Linde Air 
Products Co., D.C.Ohio, 74 F.Supp. 
293. 

Amendment under earlier practice 
U.S.—Lamar v. Spalding, N.J., 154 
F. 27, 83 C.C.A. 111. 

25. U.S.—^Modern Food Process Co. 
V. Chester Packing & Provision Co., 

D. C.Pa., 29 F.Supp. 405—John F. 
Jelke Co. v. Eastern Baking Co., D 

C. Mass., 29 F.Supp. 333—^Adams v. 
Hendel, D.C.Pa., 28 F.Supp. 317— 
Piest V. Tide Water Oil Co., D.C. 
N.Y., 27 F.Supp. 1021—^McKenna v. 
U. S. Lines, D.C.N.Y., 26 F.Supp. 
558. 

Hobart Mfg. Co. v. Mullins Mfg. 
Corp., D.aOhio, 8 F.R.D. 329—Hol¬ 
land V. Gurnsey, D.C.N.H., 3 F.R. 

D. 239—^Bechik v. Handy Mattress 
Accessories Corporation, D.C.N.Y., 
2 P.R.D. 289—Cox v. Doherty, D.C. 
Cal., 1 F.R.D. 664—Graziano v. 
Michigan Associated Express, D.C. 
Ill., 1 P.R.D. 530—Sheehan v. Mu¬ 
nicipal Light & Power Co., D.C.N. 
Y., 1 F.R.D. 256—Michelson v. Shell 
Union Oil Corporation, D.C.Mass., 
1PR.D. 183. 

XTecessity of deposition 
Although bill of particulars did; 
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not take the place of a deposition 
taken under Federal Rules, the par¬ 
ticulars stated became part of the 
complaint, and, if this was speciflc 
as to certain matters, deposition as 
to such matters was unnecessary. 
U.S.—Welty V. Clute, D.C.N.Y., 1 F. 
RD. 446. 

Effect as evidence 

A statement in bill of particulars 
furnished by plaintiff to defendant 
who was subsequently dismissed 
from the action, even if considered 
an admission by plaintiff as to re¬ 
maining defendant, was merely some 
evidence, not necessarily conclusive, 
when considered together with oth¬ 
er evidence. 

U.S.—Metal Associates v. East Side 
Metal Spinning & Stamping Corp., 
CC.A.N.Y., 165 F.2d 163. 

26. U.S.—Marin v. Knopf, D.C.N.Y., 
1 F.R.D. 436. 

27. U.S.—Greenspun v. Roos, D.C. 
N.Y., 48 F.Supp. 281. 

28. U.S.—Abel v. Munro, D.C.N.Y., 
27 F.Supp. 346. 

29. U.S.—Piest V. Tide Water Oil 
Co., D.C.N.Y., 27 F.Supp. 1021. 

30. U.S.—^Remick Music Corporation 
V. Interstate Hotel Co. of Nebras¬ 
ka, D.C.Neb.. 2 P.R.D. 510. 

31. U.S.—Seaboard Midland Petrole¬ 
um Corporation v. Socony Vacuum 
Oil Co., D.C.N.Y., 2 F.R.D. 150— 
Mulloney v. Federal Reserve Bank 
of Boston, D.C.Mass., 1 P.R.D. 153. 

Delay In. compliance 
Where plaintiffs were granted an 
additional twenty days within which 
to die a more specific and definite 
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should not be penalized for failure to obey the 
court's order on a motion to file a more definite 
statement, by entry of judgment on the pleadings, 
when the facts sought lie wholly within the knowl¬ 
edge of the moving party.32 The court may extend 
the time for complying with its order.23 

On a motion to strike a pleading for failure to 
file a bill of particulars as ordered, the court was 


concerned only with compliance with the order and 
could not consider an objection that the bill of par¬ 
ticulars was no longer necessary.34 In the absence 
of a finding that the order requiring plaintiff to file 
a bill of particulars was properly served on him and 
that plaintiff failed to comply with the order in the 
time required, a judgment dismissing the complaint^S 
or striking the pleading^® for failure to file the bill 
of particulars was not authorized. 


K. ELECTION BETWEEN CLAIMS OR DEFENSES 


§ 398. In General 

The common-law doctrine of election of remedies 
has no application under the Federal Rules of Civil Pro¬ 
cedure, and motions to require an election before trial 
between Inconsistent claims or defenses will not be 
granted. 

Generally, the common-law doctrine of election 
of remedies, according to which an aggrieved party 
with a cognizant choice of two or more remedies 
for inconsistent rights growing out of the same 


transaction, must elect one of the remedies to the 
exclusion of the others has no application under 
the Federal Rules of Civil Procedure.37 In view 
of the fact that under Rule 8 (e) (2) a party may 
state as many separate claims or defenses as he 
has, regardless of consistency and whether based on 
legal or on equitable grounds or on both,3 8 as dis¬ 
cussed supra § 267, the court, on a motion therefor, 
ordinarily will not compel an election between incon¬ 
sistent causes of action,39 or between inconsistent 


complaint, defendants, after time for 
compliance expired, filed motion to 
dismiss original complaint, and two 
months later plaintiffs filed an 
amended complaint, granting of de¬ 
fendants’ motion to dismiss and 
striking plaintiffs’ amended com¬ 
plaint because of their failure to 
comply with earlier order was not 
improper. 

D.C.—Thompson v. Johnson, C.A., 
253 P.2d 43, 102 U.SJLpp.D.C. 307, 
Penalty for contempt may not be 
imposed. 

U.S.—^Teller v, Montgomery Ward & 
Co., D.C.Pa., 27 F.Supp. 938. 
Allegations out of case 
Where plaintiff's bill of particulars 
was found inadequate in some re¬ 
spects, and plaintiff was accordingly 
precluded by order from giving evi¬ 
dence with respect to particular al¬ 
legations, such allegations were nec¬ 
essarily out of the case. 

U.S.—^Piccard v. Sperry Corporation, 
D.C.N.Y., 30 P.Supp. 171. 

Improper procedure 

(1) Where specifications were filed 
too late, defect could not he taken 
advantage of by motion for nonsuit 
or by motion to strike specifications, 
since the Rule provides that proper 
remedy is motion to strike pleading 
to which specifications are directed. 
U.S.—^Mulloney v. Federal Reserve 

Bank of Boston, D.C.Mass., 1 F.R. 
D. 163. 

(2) To prevent plaintiff from in¬ 
troducing evidence concerning mat¬ 
ters about which particulars were 
not supplied, motion to strike the 
pleading was the proper remedy, not 
demand in motion for bill of par¬ 


ticulars that plaintiff be debarred 
from introducing such evidence. 

U.S.—^Ferry-Hallock Co. v. Frost, D. 
C.N.Y., 29 F.Supp. 43. 

32. U.S.-—Taylor v. Orton, C.A.I11., 
216 F.2d 62. 

33. U.S.—Seaboard Midland Petrole¬ 
um Corporation v. Socony Vacuum 
Oil Co., D.CN.Y., 2 F.R.D. 160. 

34. U.S.—Seaboard Midland Petrole¬ 
um Corporation v. Socony Vacuum 
Oil Co., supra. 

35. U.S.—Bowers v. E. J. Rose Mfg. 
Co., C.C.A.Cal., 149 F.2d 612, cer¬ 
tiorari denied Fischer v. Bowers, 
66 S.Ct. 91, 326 U.S. 763, 90 L.Ed. 
451. 

33. U.S.—^Marceau v. Great Lakes 
Transit Co., D.C.N.Y., 63 F.Supp. 
694, affirmed, 146 F.2d 416, 

certiorari denied 65 S.Ct 1018, 324 

U. S. 872, 89 L.Ed. 1426. 

37. U.S.—Bernstein v. U. S., C.A. 
Colo., 266 F.2d 697, certiorari dis¬ 
missed 79 S.Ct 296, 358 U.S. 924, 
3 L.Ed.2d 298. 

Kraus v. General Motors Corpo¬ 
ration, D.C.N,Y., 27 F.Supp. 637. 

Venn-Severin Machine Co. v. 
John Kiss Sons Textile Mills, D.C. 
N.J., 2 F,R.D. 4. 

38. Sule 3Lot nullified 

Rule 8 (e) (2) is not to be nulli¬ 
fied by device of allowing motions to 
require election when plaintiff has 
resorted to it in good faith and pre¬ 
pared his complaint accordingly. 

U S.—^Walla v. Sinclair Oil & Gas 
Co., D.C.Neb., 17 F.R.D. 606. 

39. U.S.—^Montgomery Ward & Co. 

V. Freeman, C.A.Va., 199 F.2d 720— 
German v. Carnegie-Illinois Steel 
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Corp., C.C.A.Pa., 156 F.2a 977— 
Reconstruction Finance Corpora¬ 
tion v. Goldberg, aC.A.Ill., 143 F. 
2d 752, certiorari denied 65 S.Ct. 
117, 323 U.S. 770, 89 L.Ed. 616, re¬ 
hearing denied 65 S.Ct. 266, 823 
U.S. 817, 89 L.Bd. 649. 

Thomsen v. The Dorene B., D.C. 
Cal., 91 F.Supp. 549—^Kraus v. Gen¬ 
eral Motors Corporation, D.C.N.Y., 
27 F.Supp. 637. 

Walla V. Sinclair Oil & Gas Co., 
D.C.Neb., 17 F.R.D. 606—Woods v. 
Parsons, D.C.Neb., 7 P.R.D. 628. 
Contract or tort 

Inventor suing for damages for 
noncompliance with contract to man¬ 
ufacture patented articles on a roy¬ 
alty basis would not be required, on 
motion, to elect as to whether relief 
sought was on contract or tort, in 
view of Rule 18 (a) as to permissi¬ 
ble joinder of claims. 

U.S.—Griswold v. Dixie Foundry Co., 
D.C.Tenn., 79 F.Supp. 79. 

Damage by lessee 

Even though amended petition of 
lessor under oil and gas lease may 
have asserted creation of nuisance, 
negligence, and breach of contract 
as grounds for recovery of each of 
several items of damage allegedly 
caused by lessee's operations, les¬ 
see’s motion, to require an election 
was denied. 

U.S.—Walla V. Sinclair OH & Gas 
Co., D.C.Neh., 17 F.R.D. 606. 

Joint or several liability 
Where complaint seeking to recov¬ 
er for injuries allegedly suffered as 
result of tractor and trailer being 
negligently driven into vehicle occu¬ 
pied by plaintiff alleged Joint or sev- 
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defenses.'*® 

It has been said, however, that the court has the 
authority to require an election prior to trial where 
a failure to elect would work a hardship on de¬ 
fendant,^^ although no such case is presented where 
the same proof is required under each theory.**^ i 
It has also been held that the court may compel an 
dection between inconsistent causes, although it 
will do so only during trial.‘*3 Where causes of 
action are improperly joined, and the court on ob¬ 
jection in effect orders an election, a praecipe re¬ 
questing withdrawal of all but one of the counts is 
a proper pleading over of the remaining count.**^ 

§ 399. Inconsistency 

An election of remedies Is not required, in any event, 
where a pleading does not set forth inconsistent remedies 
but merely states different theories. 

Even apart from the liberal spirit imbued in the 
Federal Rules of Civil Procedure, the doctrine of 

L. JUDGMENT ON 

§ 400. In General 

A motion for Judgment on the pleadings will lie on 


election of remedies should be applied only to ac¬ 
tions which are taken by the same litigant and which 
are necessarily inconsistent,^5 and such doctrine 
should not generally be extended because it is a 
severe one.'*® So, where a pleading does not set 
forth inconsistent remedies but merely states differ¬ 
ent theories, an election of remedies is not re- 
quired.^'^ Defendant cannot compel plaintiff to 
choose at his peril the theory on which plaintiff in¬ 
tends to rely and thereby possibly defeat a recovery 
where two consistent, concurrent, or cumulative 
theories can be urged without prejudice to defend¬ 
ant’s ability to defend.'*® If an actionable wrong 
has taken place, recovery is to be granted regard¬ 
less of theory, and relief must not be denied through 
the vehicle of a forced election.**9 

“Inconsistent claims or remedies” exist where the 
assertion of one is based on facts which must be 
repudiated in the assertion of the other.^O 

THE PLEADINGS 

the request of either party after the close of the plead¬ 
ings; but such a motion should not be granted unless 
the right to judgment is dear. 


eral liability against driver of trac¬ 
tor, owner of tractor and owner of 
trailer attached thereto, plaintiff 
would not be required to elect 
against which of defendants she 
would proceed. 

U.S.—Norris v. Moon, D.C.Ohio, 9 F. 
R.D. 214. 

Permanent or temporary damages 

Where action was maintained for 
injuries to livestock crops and real 
estate allegedly due to gas fumes 
emitted by defendants’ manufactur¬ 
ing plants and, before trial, it was 
difficult to determine whether action 
was for permanent or temporary 
damages and controlling facts on is¬ 
sue might require submission to Ju¬ 
ry, plaintiff would not be required, 
before trial, to elect to sue for tem¬ 
porary or permanent injuries. 

TJ.S.—Stanford v. Tennessee Val. Au¬ 
thority, D.C.Tenn., 18 F.R.D. 162. 

40. U.S.—^Fidelity & Deposit Co. of 
Md. V. Krout, C.CA..N.Y., 146 F.2d 
531. 

41, U.S.—Senter v. B. F. Goodrich 
Co., D.C.C 0 I 0 ., 127 F.Supp. 706. 

Stockholder’s action 

Plaintiff who brought action con¬ 
sisting of cause of action to recover 
purchase price of stock In corpora¬ 
tion, and cause of action in nature of 
stockholder’s derivative action, could 
not sue successfully on both the¬ 
ories, and although he was not pre¬ 
cluded from withdrawing claims of 
rescission and relying entirely on 


stockholder’s derivative action, only 
issue to be tried was amount which 
stockholder was entitled to recover 
in rescission action and claim for 
wages, services, and commission in¬ 
cluded in second cause of action, and 
proceedings in second cause of action 
were stayed until further order of 
court. 

U.S.—^Rademacher v. Russ, D.C. 
Minn., 131 F.Supp. 50. 

42. U.S.—Senter v. B. F. Goodrich 
Co., D.C.C 0 I 0 ., 127 F.Supp. 705. 

43. Fre-txlal conference 

(1) Where plaintiff at pre-trial 
conference objected to counterclaim 
on ground that it set up equitable 
and legal fraud as well as breach of 
an implied warranty, defendant 
would not be required to make elec¬ 
tion between rescission and recov¬ 
ery of damages before the trial. 

U.S.—^Venn-Severin Machine Co. v. 

John Kiss Sons Textile Mills, D.C. 
N.J., 2 F,R.D. 4. 

(2) Failure of plaintiff to elect be¬ 
tween contract or replevin action did 
not require dismissal of both actions 
at time of defendant’s motions for 
dismissal and for judgment on plead¬ 
ings, where defendant had repudiated 
agreement in its entirety; such final 
decision as to election of remedy 
need not be made until pre-trial con¬ 
ference or trial. 

U.S.—^Paxton v. Desch Bldg. Block 
Co., D,C.Pa., 146 F.Supp. 32. 

44. D.C.—^Acker v. H. Herfurth, Jr., 
Inc., 110 F.2d 241, 71 App.D.a 241. 
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45. U.S.—Senter v. B. F. Goodrich 
Co., D.C.C 0 I 0 ., 127 F.Supp. 706. 

46- U.S.—Senter v. B. F. Goodrich 
Co., supra. 

47, U.S.—Reconstruction Finance 

Corporation v. Goldberg, C.C.A.I1L, 
143 F.2d 752, certiorari denied 66 
S.Ct. 117, 323 U.S. 770, 89 L.Ed. 
616, rehearing denied 65 S.Ct. 266, 
323 U.S. 817, 89 L.Ed. 649. 

48. U.S—Senter v. B. F. Goodrich 
Co., D.C.Colo., 127 F.Supp. 705. 

Different elements of damage 

Trial court properly refused to 
compel plaintiff to elect between its 
cause of action for patent infringe¬ 
ment and that for breach of contract 
to acknowledge validity of and not 
to infringe that patent, since the 
two were not inconsistent, although 
elements of damage may be differ¬ 
ent 

U.S.—^Nachman Spring-Filled Corpo¬ 
ration V. Kay Mfg. Co., C.C.A.2, 
139 F.2d 781. 

48, U.S.—Senter v. B. F. Goodrich 
Co., D.C.Colo., 127 F.Supp. 706. 

50. U.S.—Senter v. B. F. Goodrich 
Co., supra. 

Claims held oonslstent 

U.S.—^Nash V. Alaska Airlines, D.C. 

N.T., 94 F.Supp. 428. 

Claims held luconslcrfceiLt 
U.S.—De Cew v. Union Bag & Paper 
Corporation, D.C.N.J., 67 F.Supp. 
888 . 
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Federal Rules of Civil Procedure, Rule 12 (c), 28 
U.S.C.A., provides that after the pleadings are 
closed, but within such time as not to delay the trial, 
any party may move for judgment on the plead- 
ings.51 Such Rule should be strictly construed,^2 
and judgment should not be rendered on the plead¬ 
ings unless the right thereto is clear.53 The policy 
of the courts is to dispose of law suits on their 
merits whenever possible rather than on motions for 
judgments on pleadings,and such motions should 
be granted only where all essential facts are fully 
pleaded^s and it is possible to determine the case 
on the merits.56 So, a motion for judgment on the 
pleadings must be sustained by the undisputed facts 
appearing in all the pleadings.57 

§ 401. Nature and Purpose of Motion 

A motion for judgment on the pleadings is proper to 
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determine an issue of law arising from the pleadings^ 
and its purpose is to save time and expense in cases 
wherein the ultimate facts are not in dispute. The office 
of the motion for judgment on the pleadings or for sum¬ 
mary judgment is for practical purposes the same. 

A motion for judgment on the pleadings, imder 
Federal Rules of Civil Procedure, Rule 12 (c), 28 
U.S.C.A., is proper to determine an issue of law 
arising from the pleadings,58 and its purpose is to 
save time and expense in cases wherein the ultimate 
facts are not in dispute.®^ The motion deals only 
with questions of law arising on the pleadings,®® 
and since the motion is restricted to pleadings, its 
utility is narrowly limited.®^ A judgment on the 
pleadings is essentially one on the merits and may be 
entered only on a conclusive determination of the 
issues of law.®2 Rule 12 (c) was not intended to 
permit fragmentary and separate trials of issues that 


51. U.S.—XT. S. V. Hole, D.CMont, 
38 F.Supp. 600—Gelst v. Pruden¬ 
tial Ins. Co. of America, D.C.Pa., 
35 F.Supp. 790. 

Becord held not to warrant motion 
Record disclosing a complaint for 
personal injuries sustained in Penn¬ 
sylvania, an answer, to which was 
annexed plaintiff's agreement not to 
sue defendant in any court except 
one sitting within Pennsylvania, and 
affidavits, relating to procurement of 
agreement, In support of, and in op¬ 
position to, motion to dismiss com¬ 
plaint, was not in condition to war¬ 
rant a motion for judgment on the 
pleadings. 

XJ.S.—Tague v, Delaware, L. & W. R. 
Co.. D.C.N.Y, 6 F.R.D. 323, opin¬ 
ion supplemented 5 F.R.D. 326. 
roxmer practice 

(1) While a motion for Judgment 
on the pleadings was unauthorized 
under the Equity Rules prevailing 
prior to the promulgation of the 
Federal Rules of Civil Procedure, 
plaintiff was entitled to decree on 
motion therefor where answer pre¬ 
sented no material issues of fact. 
U.S.—^U. S. V. Anderson Cottonwood 

Irr. Dist., D.C.Cal., 19 F.Supp. 740 
—Irving Tnist Co. v. Frimitt, D. 
C.N.T., 1 F.Supp. 16. 

(2) In actions at law, the federal 
courts, by virtue of the Practice Con¬ 
formity Act, Rev.St. § 914, were for¬ 
merly obliged to follow the practice 
of the state courts with respect to 
motions for judgment on the plead¬ 
ings 

U.S.—^Walker v. Traylor Engineering 
& Mfg. Co., C.C.A.Okl., 12 P.2d 
382—Dodge v. U. S., N.Y., 131 F. 
849, 65 C.C.A. 603, certiorari denied 
25 S.Ct. 790. 195 U.S. 632, 49 L.Ed. 
353. 

52. U.S.—^Paxton v. Desch Bldg. 1 
Block Co., D.C.Pa., 146 F.Supp. 32. j 


53. U.S.—^Roemhild v. Jones, C.A. 
Ark., 239 F.2d 492—Taylor v. Ort¬ 
on, CA.I11., 216 P.2d 62—^Masonite 
Corp. V. Fly, C.A.Miss., 182 F.2d 
934. 

Edmonds v. U. S., D.C.Wis., 148 
F.Supp. 185—John v. U. S., D.C. 
Wis., 138 F.Supp. 89—Hardware 
Mut. Ins. Co. of Minn. v. C. A. Sny¬ 
der, Inc., D.C.Pa., 137 F.Supp. 812, 
affirmed, C.A., 242 F.2d 64—Nation¬ 
al Sur. Corp. v. First Nat. Bank in 
Indiana, D.C.Pa., 106 F.Supp. 302 
—Conner v. E. I. Du Pont De Ne¬ 
mours & Co,, D.C.N.Y., 49 F.Supp. 
391—Geist v. Prudential Ins. Co. 
of America, D.C Pa., 36 F.Supp. 
790—McCarty v. Gault, D.C.Or., 24 
F.Supp. 977. 

Hutchings v. Lando, D.C.N.Y., 7 
P.R.D. 668—Damonte v. Higgins 
Industries, D.C.La., 2 F.R.D. 486— 
Lackawanna Beef Co. v. Adolf Go- 
hel, Inc., D.C.Pa., 1 F.R.D. 538— 
Ulen Contracting Corporation v. 
Tri-County Electric Co-op., D.C. 
Mich,, 1 F.R.D. 284—Central Trust 
Co. of Altoona v. Second Nat. Bank, 
D.C.Pa., 1 F.R.D. 98. 

54. U.S.—^Roemhild v. Jones, C.A. 
Ark., 239 F.2d 492. 

Tuolumne Gold Dredging Corp. v. 
Walter W. Johnson Co., D.C.Cal., 
61 F.Supp. 62. 

Divorce should not he granted by 
judgment on pleadings. 

D.C.—Rea v. Rea, D.C., 124 F.Supp. 
922. 

55. U.S.—^Hutchings v. Lando, D.C. 
N.Y., 7 F.R.D. 668, 

55. U.S.—Roemhild v. Jones, C.A. 
Ark., 239 F.2d 492. 

Hutchings V. Lando, D.C.N.Y., 7 
F.R.D. 668 —^Burns Mortgage Co. v. 
Stoudt, D.C.Pa.. 2 F,R.D. 219. 

57. U.S.—Stanton v. Larsh, CA..Fla. 
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239 P.2d 104—^Art Metal Construc¬ 
tion Co. V. Lehigh Structural Steel 
Co., C.C.A.Pa., 116 F.2d 57. 

John V. U. S., D.C.Wis., 138 F. 
Supp. 89. 

Brinich v. Reading Co., D.C.Pa., 
9 P.R.D. 420. 

58. U.S.—Cat’s Paw Rubber Co. v. 
Barlo Leather & Findings Co., D. 

C. N.Y., 12 F.RD. 119. 

D.C.—^National Savings & Trust Co. 
V. Bailey, D.C., 41 F.Supp. 871. 
New matter asserted in an answer 
and points of law raised thereby can 
be considered without proof only on 
a plaintiff’s motion to submit a case 
on bill and answer. 

D.C.—Cooper v. O’Connor, 107 F.2d 
207, 71 App.D.C. 6, certiorari de¬ 
nied 60 S.Ct. 263, 308 U.S. 615, 84 
L.Ed. 514. 

UndiBpnted facts 

Where all material facts needed 
for a decision on the Issue presented 
were undisputed and the sole issue 
was one of law a situation was pre¬ 
sented for disposition on a motion 
for judgment on the pleadings. 

U.S.—^Duhame v. U. S., 119 F.Supp. 
192, 127 Ct.Cl. 679. 

59. U.S.—^Ulen Contracting Corpora¬ 
tion v. Tri-County Electric Co-op., 

D. C.Mlch., 1 F.R.D. 284. 

ea U.S.—^Friedman v. Washburn 
Co., C.C.A.I11., 145 F.2d 716. 

Cat’s Paw Rubber Co. v. Barlow 
Leather & Findings Co., D.C.N.Y., 
12 P.R.D. 119. 

61. U.S.—Chapman v. Pollock, D.C. 
Mo., 148 F.Supp. 769. 

62. U.S.—^Parbenfabrlken Bayer, A. 
G. V. Sterling Drug, Inc., D.C.N.J., 
148 F.Supp. 733, reversed on other 
grounds, C.A., 261 F.2d 300, certio¬ 
rari denied 78 S.Ct. 994. 366 U.S. 
967, 2 L.Ed.2d 1066. 
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require coherent presentation for their just deter¬ 
mination.63 

A motion by plaintiff for judgment on the plead¬ 
ings is equivalent to a demurrer to the answer.64 
While such a motion has been held distinct from a 
motion for a summary judgment and governed by a 
different Rule of Procedure,65 has also been held 
that the office of the motion for judgment on the 
pleadings or for summary judgment is for practical 
purposes the same, and often both are applicable.66 
As otherwise expressed, a motion for judgment on 
the pleadings does not differ from a motion for a 
summary judgment unless dehors the pleadings there 
are agreements or affidavits on facts placed in issue 
by the pleadings ;67 and if it is necessary to con¬ 
sider matters outside the pleadings, the motion for 
judgment on the pleadings is to be treated as a 
motion for summary judgment.®8 Where plaintiff 
failed to prevail on his motion for judgment on 
the pleadings, he is not entitled to treat it as a mo¬ 
tion to dismiss or as a demurrer, and is not entitled 
to introduce evidence.®9 

§ 402. Grounds and Requisites for Granting 
Motion 

A motion for Judgment on the pleadings may be 


granted only where on the facts alleged there are no 
issues caliing for a trial and the moving party is cleariy 
entitied to judgment. 

As a general rule, plaintiff’s motion for judgment 
on the pleadings will be granted where on the facts 
alleged there are no issues calling for a trial and he 
is clearly entitled to judgment otherwise the mo¬ 
tion will be denied.71 Similarly, defendant’s motion 
for judgment on the pleadings will be sustained 
where on the undisputed facts he is entitled to re¬ 
lief and the court may dismiss the complaint as 
it stands, with leave to amend.'^3 However, defend¬ 
ant’s motion for judgment on the pleadings will not 
be granted where the pleadings do not show that he 
is entitled to judgment as a matter of law.74 

§ 403. -Want of Issue of Fact 

Judgment is proper on a motion for judgment on the 
pleadings only where no material issue of fact is pre¬ 
sented by the pleadings. 

Judgment is proper on a motion for judgment 
on the pleadings under Federal Rules of Civil Pro¬ 
cedure, Rule 12 (c), 28 U.S.C.A., only where no 
material issue of fact is presented by the pleadings,'^^ 
and the motion will not be entertained or granted 


63. U.S.—^National Cored Forgings 
Co. V. U. S., 116 F.Supp. 469, 126 
CtCl. 260—Winkler v. New York 
Evening Journal, 32 F.Supp. 810. 

D.C.—Noel V. Olds, 149 F.2d 13, 80 
U.S.APP.D.C. 63. 

64. D.C.—^Deming v. Turner, D.C., 63 
F.Supp. 220. 

65. D.C.—^Deming v. Turner, supra. 

66. XJ.S.—^National Sur. Corp. v. 
First Nat. Bank In Ind., D.C.Pa., 
106 F.Supp. 302—^Munn v. Robison, 
D.C.Ark., 92 F.Supp. 60, affirmed, 
C.A., 188 F.2d 1. 

67- U.S.—Barber v. Tadayasu Abo, 
C.A.Cal., 186 F.2d 776, certiorari de¬ 
nied 72 S.Ct. 39, 342 U.S. 832, 96 
L.Ed. 629, and 72 S.Ct. 40, 342 U.S. 
832, 96 L.Ed. 629. 

68 . U.S.—^National Sur. Corp. v. 
First Nat. Bank in Indiana, D.C 
Pa., 106 F.Supp. 302—^Munn v. Rob¬ 
ison, D.C Ark., 92 F.Supp. 60, af¬ 
firmed, C.A., 188 F.2d 1. 

69. D.C.—Noel v. Olds, 149 F.2d 13, 
80 U.S.App.D.C. 63. 

70. U.S.—^International Salt Co. v. 
U. S., N.T., 68 S.Ct. 12, 332 U.S. 
392, 92 L.Ed. 20. 

Hines v. Ward Baking Co., C.C. 
A.I11., 155 F.2d 257. 

Philadelphia Dress Joint Bd. v. 
Rosinsky, D.C.Pa., 134 F.Supp. 607, 
affirmed, C.A., 229 F.2d 438—Peer¬ 
less Serum Co. v. U. S., D.C.Mo., 
114 F.Supp. 662—U. S. v. Hole, D. 


C.Mont., 38 F.Supp. 600—^Root v. 
Barnes, D.C.Pa., 37 F.Supp. 12. 
SztendtiLg Judgment 
Where judgment on pleadings is 
granted with respect to suit for pat¬ 
ent infringement by certain model of 
machine, judgment will not be ex¬ 
tended to include another model 
where identity of the two models 
was not alleged. 

U.S.—Caterpillar Tractor Co. v. In¬ 
ternational Harvester Co., C.C.A. 
Cal., 106 F.2d 769. 

71- U.S.—Edmonds v. U. S., D.C. 
Wis., 148 F.Supp. 186—^Forster v. 
Insurance Co. of North America, D. 
C,N.T, 48 F.Supp. 1023. 

72. U.S.—Pofe V. Continental Ins. 
Co. of N. Y., C.C.A.I11., 161 F2d 
912, certiorari denied 68 S.Ct. 164, 
332 U.S. 824, 92 L.Ed. 399. 

Duhame v. U. S., 119 F.Supp. 192, 
127 Ct.Cl. 679—^Bakery and Confec¬ 
tionery Workers' Intern. Union, 
Local No 492, v. National Biscuit 
Co., D.C.Pa., 78 F.Supp. 617, af¬ 
firmed, C.A., 177 F.2d 684. 

D.C.—^Kamen Soap Products Co. v. 
McElroy, 257 F.2d 207, 103 U.S. 
App.D.C. 203. 

De Montis v. Potomac Electric 
Power Co., D.C., 1 P.R.D. 119. 

73. U.S.—^RejsenhofC v. Colonial 
Nav. Co., D.C.N.Y., 35 F.Supp. 677. 

74. U.S.—Paxton v. Desch Bldg. 
Block Co., D.C.Pa., 146 F.Supp. 32 
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—John V. U. S., D.aWis., 138 F. 
Supp. 89—Conner v. E. I. Du Pont 
De Nemours & Co., D.C.N.Y, 49 F. 
Supp. 391—Bower v. Casanave, D. 
C.N.Y., 44 F.Supp. 601. 

McArthur v. Rosenbaum Co. of 
Pittsburgh, DC.Pa, 9 F.RD. 1— 
Michel V. Meier, D.C.Pa., 8 F.R.D. 
464. 

Prior adjudication 

Judgment on the pleadings, on 
ground that same question had al¬ 
ready been decided m a Pennsyl¬ 
vania court of common pleas would 
not be granted where it did not ap¬ 
pear that final Judgment had ever 
been entered in the Pennsylvania 
proceeding and where the relief re¬ 
quested by plaintiff differed from 
that requested in the Pennsylvania 
court. 

U.S.—^Hertz v. Record Pub. Co. of 
Brie, D.C.Pa., 105 F.Supp. 200. 

75. U.S.—Dixie Tank & Bridge Co. 
V. Orange County, C.A.Cal., 264 
F.2d 738—^Roemhild v. Jones, C.A. 
Ark., 239 F.2d 492—Friedman v. 
Washburn Co., C.C.A.I11., 145 F.2d 
715. 

U. S. V. Hole, D.C.Mont., 38 F. 
Supp. 600—^Liquid Carbonic Cor¬ 
poration V. Goodyear Tire & Rub¬ 
ber Co., D.C.Ohio, 38 F.Supp. 620 
—Geist V. Prudential Ins. Co. of 
America, D.C.Pa., 36 F.Supp. 790— 
Kadylak v. O’Brien, D.C.Pa,, 32 F. 
Supp. 281. 
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where it appears that an issue of fact is raised for 
determination.'^® So, denials contained in defend¬ 
ant’s pleading may raise an issue of fact precluding 
the granting of plaintiff’s motion for judgment 
on the pleadings.'J'^ Plaintiff is entitled, on averring 
a claim, to an opportunity to try and prove his case, 
as against a motion of defendant for judgment, 
although it may seem that plaintiff will be unable 


to prove his case.*^® However, a factual dispute does 
not preclude granting of the motion where the court 
finds that it is so immaterial as to present no issue.^® 

Effect of admissions. Where an alleged admission 
does not eliminate an issue of fact, the motion will 
not be granted.®® Also, an admission relied on as 
negating any issue of fact does not entitle a party 


Hill, Brown Corp. v. Hosier, D.C. i 
R.L, 14 F.RD. 170—Edelman v 
Locker, D.C.Pa., 6 F.RD. 272— 
Lackawanna Beef Co. v. Adolf Go- 
bel, Inc, D.C.Pa., 1 P.RD. 538— 
Tjlen Contracting Corporation v. 
Tri-County Electric Co-op., D.C. 
Mich., 1 F.R.D. 284. 

D.C.—^National Savings & Trust Co. 

V. Bailey, D.C., 41 F.Supp. 871. 
Exercise of care 

Court must exercise extreme care 
in deciding whether a real issue of 
fact exists, in passing on motion by 
defendant for judgment in its favor. 
U.S—Michel v. Meier, D.C.Pa. 8 F. 
R.D. 464. 

76. U.S.—^Dixle Tank & Bridge Co. v. 
Orange County, Cal., C.A.Cal., 264 
F.2d 738 —Roemhild v. Jones, C.A. 
Ark., 239 P.2d 492—^Link v. Wa¬ 
bash R. Co.. C.A.Ind., 237 F.2d 1, 
certiorari denied 77 S Ct. 563, 352 
U.S. 1003, 1 L.Bd.2d 548—Taylor v. 
Orton, C.A.I11.. 216 P,2d 62—Fried¬ 
man V. Washburn Co., C.C.A.I11., 
145 P.2d 715—U. S. v. Glidden Co., 
C.C.A.Ohio, 119 P.2d 235, certiorari 
denied Glidden Co. v. U. S., 62 S.Ct. 
182, two cases, 314 U.S. 678, 86 L. 
Ed. 542—Caterpillar Tractor Co. v. 
International Harvester Co., C.C.A. 
Cal., 106 F.2d 769. 

Lambert’s Point Docks v. Ken¬ 
dall, Em.App., 215 F.2d 455. 

Philipp V. Jerome H. Remick & 
Co., D.C.N.T., 145 F.Supp. 756— 
Philadelphia Dress Joint Bd. v. 
Rosinsky, D.C.Pa., 134 F.Supp. 607, 
affirmed, C.A, 229 F.2d 438—New 
York Merchandise Co. v, U. S., D. 

C. Tex., 123 F.Supp. 830—National 
Sur. Corp. v. First Nat. Bank in 
Ind., D.C.Pa., 106 F.Supp. 302— 
Munn V. Robison, D.C.Ark., 92 F. 
Supp. 60, affirmed, C.A,, 188 F.2d 
1—^U. S. V. Wissahickon Tool 
Works, D.C.N.Y., 84 F.Supp. 896— 

U. S. V. Strontium Products Co., 

D. C.W.Va., 68 F.Supp. 886—^Davis 

V. Associated Indemnity Corpora¬ 

tion, D.C.Pa., 56 F.Supp. 541, ap¬ 
peal dismissed, C.C.A., 150 F.2d 
1005—Bower v. Casanave, D.C.N.Y., 
44 F.Supp. 501—^Levin v. Brum- 
berg, D.C.N.Y., 42 F.Supp. 747— 
Art Metal Const. Co., for Use of 
MoCloskey & Co. v. Lehigh Struc¬ 
tural Steel Co., B.C.Pa., 38 F.Supp. 
530, affirmed, C.C.A., 126 F.2d 134, 
certiorari denied 62 S.Ct. 1296, 316 
U.S. 694, 86 L.Ed. 1764—Liquid 

Carbonic Corporation v. Goodyear 


Tire & Rubber Co., D.C.Ohio, 38 F. 
Supp. 520—Chandler v. Cutler- 
Hammer, Inc., D C.Wis., 31 F.Supp. 
451—Interstate Commerce Com¬ 
mission V. Chester. D.C.Pa., 26 F. 
Supp. 710—^Interstate Commerce 
Commission v. Frye, D.C.Mass., 26 
FSupp. 393. 

Abrahams v. Federated Dept. 
Stores, DC.N.Y., 15 F.R.D. 389— 
Hill, Brown Corp. v. Bosler, D.C.R. 
I., 14 F.R.D. 170—Hutchings v. 

Lando. D.C.N.Y., 7 F.R.D. 668— 
Edelman v. Locker, D.C.Pa., 6 F.R. 
D. 272—^Reed v. Turner, D.C.Pa., 
2 F.R.D. 12—^Ulen Contracting Cor¬ 
poration V. Tri-County Electric Co¬ 
op., D.C.Mich., 1 P.R.D. 284. 

Nippon Hodo Co. v. U. S., Ct.Cl., 
160 F.Supp. 501—^National Cored 
Forgings Co. v. U. S., 115 F.Supp. 
469, 126 Ct.Cl. 250. 

D.C.—Noel V. Olds, 149 F.2d 13, 80 
U.S.App.D.C. 63—^Moore v. Snider, 
109 F.2d 840, 71 App.D.C. 293, cer¬ 
tiorari denied Snider v. Moore, 60 
S.Ct. 808, 309 U.S. 685, 84 L.Ed. 
1029. 

Joint Anti-Fascist Refugee Com¬ 
mittee V. McGrath, D.C., 104 F. 
Supp. 567, certiorari denied 73 S. 
Ct. 649, 345 U.S. 911, 97 L.Bd. 1346, 
and affirmed in part and reversed 
in part on other grounds 216 F.2d 
870, 94 U.S.APP.D.C. 341. 

Where both parties filed motions 
for Judgment on the pleadings which 
consisted of plaintiff’s complaint and 
defendants’ answer, if the court 
could find material questions raised 
In answer, the plaintiff could be re¬ 
quired to file a reply and the court 
would deny both motions for judg¬ 
ment on the pleadings. 

U.S.—U. S. V. Hole, D.C.Mont., 38 F. 

Supp. 600. 

Motion to dismiss 

In action to rescind disability and 
double indemnity provisions of life 
insurance policy, where fact issue as 
to fraud in procuring policy was 
raised by pleadings, defendant’s mo¬ 
tion to dismiss for plaintiff’s failure 
to state claim on which relief can be 
granted cannot be given effect as mo¬ 
tion for Judgment on pleadings. 

U.S.—^Equitable Life Assur. Soc. of 
U. S. V. Saftlas, D.C.Pa., 35 F.Supp. 
62. 

Trial by affidavits 

Policy of courts Is to avoid trial 
by affidavits on motion for judg¬ 
ment on the pleadings. 
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U.S.—^Anderson-Priberg, Inc. v. Jus¬ 
tin R. Clary & Son, D.C.N.Y.. 98 F. 
Supp. 75. 

Validity of contract 

Granting defendants’ motion for 
judgment on the pleadings directing 
specific performance of a sales con¬ 
tract entered into by defendants with 
a corporation, without first trying 
case on all matters tendered for pur¬ 
pose of determining whether defend¬ 
ants had a valid contract of pur¬ 
chase, and, if they had, whether equi¬ 
ty would specifically enforce it or 
leave defendants to their remedies 
at law, was error. 

U.S.—^Eristavi-Tchitcherlne v. Las- 
ser, C.C.A.Pla., 164 F 2d 144. 

XTnder former rule of conformity 
to state practice in actions at law, 
a rule similar to that stated in the 
text prevailed. 

U.S.—^Zumsteg v. JBJtna Casualty & 
Surety Co., C.C.A.C 0 I 0 , 31 F.2d 65. 

77. U.S.—International Forwarding 
Co. V. Brewer, C.A.Fla., 181 F.2d 
49—Caterpillar Tractor Co. v. In¬ 
ternational Harvester Co., C.C.A. 
Cal., 106 F.2d 769. 

Rogers v. Hertleln, D.C.N.Y., 167 
F.Supp. 454—Interstate Commerce 
Commission v. Chester, D.C.Pa., 26 
F.Supp. 710—Interstate Commerce 
Commission v. Frye, D.C.Mass., 26 
F.Supp. 393. 

Phoenix Hardware Co. v. Para¬ 
gon Paint & Hardware Corpora¬ 
tion, D.C.N.Y., 1 P.R.D. 116. 

Eack of knowledge or information 
In action by materialman to recov¬ 
er on bond executed for protection 
of materialmen and subcontractors, 
by contractor and surety In connec¬ 
tion with government contract, sure¬ 
ty's answer declaring that it was 
without knowledge or information 
sufficient to form a belief as to truth 
of allegations with respect to work 
and materials supplied by material- 
man and amount due was sufficient 
under Federal Rule to preclude judg¬ 
ment on the pleadings. 

U.S.—U. S., to Use of Albert Pipe 
Supply Co. V. Harris Harmon Well 
Co., D.C.Pa., 2 P.R.D. 566. 

78. U.S.—Michel v. Meier, D.C.Pa., 
8 F.R.D. 464. 

79- U.S.—Friedman v. Washburn 
Co., C.C.A.I11., 145 F.2d 716. 

80. U.S.—Caterpillar Tractor Co. v. 
International Harvester Co., C.C.A. 
Cal., 106 F.2d 769. 
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to judgment on the pleadings where evidence to be 
introduced on the trial might have some bearing on 
the form of the decree.In any event, the judg¬ 
ment may not extend beyond the admitted facts.^^ 

§ 404. - Insufficiency of Claim or Defense 

A motion for judgment on the pleadings may be 
employed to raise an objection of insufficiency of a claim 
or defense; but advantage may not be taken of incon¬ 
sistency of pleading by such a motion. 

Where a complaint fails to state a cause of action, 
the objection may be made by a motion for judg¬ 
ment on the pleadings.So, where it is clear that 
the facts as stated by plaintiff do not entitle him 
to relief, defendant is entitled to judgment on his 
motion for judgment on the pleadings, whether or 
not such facts are disputed.^^ On the other hand, 
where plaintiff pleads a right to recovery which ap¬ 
pears to be good as a pleading, the court may not 
dismiss the complaint and grant judgment on the 
pleadings ;85 nor will such action be taken against 
plaintiff because of his failure to reply to certain 
allegations of the answer, where no reply is neces¬ 
sary under the Federal Rules of Civil Procedure.8 6 
Judgment should not be entered in favor of defend¬ 
ant unless it appears to a certainty that plaintiff 
would not be entitled to relief tmder any stated facts 
which could be proved in support of his claim.S'^ 

Plaintiff’s motion for judgment on the pleadings 
may be granted where the defense is insufficient as a 
matter of law^s or is patently false.®^ So, where 
the answer admits by failure to deny, or sets up new 
matter which is no defense, judgment may be ren¬ 


dered for plaintiff on the pleadings and affirma¬ 
tive defenses consisting solely of conclusions of law 
are insufficient to defeat plaintiff’s motion for judg¬ 
ment on the pleadings.^i On the other hand, judg¬ 
ment on the pleadings will not be rendered for 
plaintiff where his allegations are sufficiently con¬ 
troverted. 92 

A motion denominated as one for judgment on 
the pleadings, but by which plaintiff seeks to test the 
legal sufficiency of special defenses will lie, even 
though it would be more accurately entitled as “ob¬ 
jections that no legal defense is stated;”93 but such 
a motion is not an appropriate method of raising a 
question as to the legal sufficiency of special defens- 
es,9'i and this is the rule where a general denial is 
also made, since, even if the special defenses are 
insufficient, issues raised by the denial preclude 
granting of the motion.95 Inconsistency of plead¬ 
ing cannot be taken advantage of by motion for 
judgment on the pleadings.93 

§ 405. -Judgment on Affirmative De¬ 

fense 

Defendant may, by motion for Judgment on the 
pleadings, test the legal sufficiency of matter of avoid¬ 
ance pleaded In his answer. 

Where defendant pleads matter of avoidance in 
his answer, he may raise a question as to the legal 
sufficiency of such matter by motion for judgment 
on the pleadings.97 If defendant, in his answer, has 
pleaded the statute of limitations as an affirmative 
defense to a common-law cause of action, his motion 


81. U.S.—^Levin v. Brumberg, D C.N. 
T., 42 F.Supp. 747. 

82. D.C.—Butlcaps, Inc. v. XT. S., 252 
F.2d 634, 102 U.S.App.D.C. 253. 

83. U.S.—^Duarte v. Christie Scow 
Corporation, D.C.N.Y., 27 F.Supp. 
894. 

Jadfirment on. merits 
Failure to state proper cause of 
action calls for judgment on merits, 
and not for dismissal for want of 
jurisdiction. 

U.S.—^Pellicer v. Brotherhood of By. 
& S. S. Clerks, Freight Handlers, 
Express & Station Bmp., D.C.Fla., 
118 F.Supp. 264, affirmed, C.A., 217 
F.2d 205, certiorari denied 75 S.Ct. 
601, 349 U.S. 912, 99 L.Ed. 1246. 

84. U.S.—^Friedman v. ‘Washburn 
Co., C.CA-I11., 146 F.2d 715. 

85. U.S.—Butler v. Norfolk South¬ 
ern Ry. Co., D.C.N.C., 140 F.Supp. 
601—Gallahar v. George A. Rhe- 
man Co., D.C.Ga., 60 F.Supp. 666— 
Loew’s Inc. v. Basson, D.C.N.T., 
46 F.Supp. 66—^Liguid Carbonic 
CoiDoration v. Goodyear Tire & 
Rubber Co., D.C.Ohio, 38 F.Supp. 


520—Geist v. Prudential Ins. Co. 
of America, D.C,Pa., 35 F.Supp. 
790. 

Sutherland Paper Co. v. Grant 
Paper Box Co., D,C.Pa., 7 P.R.D. 
357—Union Mut. Life Ins. Co. v. 
Bleetsteln, D.C.N.T., 3 F.R.D. 205— 
Phoenix Hardware Co. v. Paragon 
Paint & Hardware Corporation, D. 
C.N.Y., 1 F.R.D. 116. 

86. U.S.—Central Trust Co. of Al¬ 
toona V. Second Nat. Bank, D.C.Pa., 
1 F.R.D. 98. 

87- U.S.—^National Sur. Corp. v. 
First Nat. Bank in Ind., D.CPa., 
106 F.Supp. 302. 

Michel V. Meier, D.C.Pa„ 8 P.R.D. 
464. 

Beservatlon in deed 
Where plaintiff’s claims for relief 
based on reservation in deed were 
considerably broader than right 
granted, but plaintitC demanded such 
relief as he might be entitled to, if 
plaintiff was entitled to any relief 
under such reservation, judgment on 
the pleadings should not have been 
granted. 


U.S.—^Roemhlld v. Jones, C.A.Ark., 
239 P.2d 492. 

88. U.S —Guggenheim v. Rasquin, 
D.C.N.Y,, 28 F.Supp. 322, reversed 
on other grounds, C.C.A., 110 P.2d 
371, affirmed 61 S.Ct. 507, 312 U.S. 
254, 86 L.Ed. 813. 

89. U.S.—^Reed v. Turner, D.C.Pa., 2 
F.R.D. 12. 

90. U.S.—Bowles v. Wolfe, D.C.Pa., 
4 P.R.D. 368. 

91. D.C.—^Deming v. Turner, D.C., 63 
F.Supp. 220. 

92. U.S.—^Burke v. Mesta Mach. Co., 
D.C.Pa., 6 F.R.D. 134. 

93. U.S.—^Dysart v. Remington 
Rand, D.C.Conn., 31 F.Supp. 296. 

94. U.S.—Damonte v. Higgins In¬ 
dustries, D.C.La., 2 F.R.D. 486. 

95. U.S.—^Dysart v. Remington 
Rand, D.C.Conn., 31 F.Supp. 296. 

96. U.S.—^Liquid Carbonic Corpora¬ 
tion V. Goodyear Tire & Rubber 
Co., D.COhio, 38 F.Supp. 620. 

97. U.S.—Syracuse Broadcasting 
Corp. V. Newhouse, D.C.N.Y., 14 F. 
R.D. 168. 
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for judgment on the pleadings is properly for judg¬ 
ment, and not to strike the complaint.®^ Judgment 
on the pleadings may be granted to defendant where 
there is no issue of fact and his defense of limita¬ 
tions is good;9® but where such defense is not valid, 
the motion will not be granted.^ 

Where defendant in his answer sets up the de¬ 
fenses of election of remedies, res judicata, and 
estoppel, and there is no reply so that the defenses 
are taken as denied, defendant is not entitled to have 
his motion for judgment on the pleadings based 
on such defenses granted.^ 

§ 406. Time for Motion 

A motion for judgment on the pleadings may be 
made only after the pleadings are closed, but within such 
time as not to delay the trial. 

Under the terms of the Rule governing a motion 
for judgment on the pleadings. Federal Rules of 
Civil Procedure, Rule 12 (c), 28 U.S.C.A., such a 
motion is to be made after the pleadings are closed, 
but wdthin such time as not to delay the trial.^ 
Under such Rule, the pleadings are not closed, so as 


35A C. J. S. 

to permit making of the motion, until an answer is 
filed,^ nor may such a motion by plaintiff be filed 
prior to a reply, where defendant’s answer includ¬ 
ed a counterclaim denominated as such.^ A motion 
for a judgment on the pleadings is not the correct 
procedural remedy where defendant has failed to file 
an answer, but application should be made for entry 
of a default judgment.® 

While ordinarily objection to a complaint is to 
be made before other pleadings, such an objection 
taken by motion for judgment on the pleadings is 
properly made after answer.*^ However, a defend¬ 
ant who has pleaded lack of jurisdiction as a defense 
may not subsequently by motion seek judgment on 
the pleadings because of such lack of jurisdiction 
inasmuch as he has availed himself of the option to 
raise such question in his pleading rather than by 
motion.® A motion by defendant for judgment and 
for costs following the striking of the pleading of his 
adversary has been held premature, since such ad¬ 
versary is entitled to plead further if he desires 
to do so.^ 


98. U.S.—^Patsavouras v. Garfield, 
D.C.N.J., 34 F.Supp. 406. 

99. U.S—Bertha Bldg. Corp. v. Na¬ 
tional Theatres Corp., D.C.N.Y., 140 
F.Supp. 909, appeal dismissed, C.A., 
Edwards v. Doctors Hospital, Inc, 
242 P.2d 888. certiorari denied 78 

S.Ct. 770, 356 U.S. 930, 2 L.Ed.2d 
761, and reversed on other grounds, 
C.A., 248 P.2d 833, certiorari de¬ 
nied 78 S.Ct. 777, 356 U.S. 936, 2 L. 
Ed.2d 811, and 78 S.Ct. 778, 356 
U.S. 936, 2 L..Ed.2d 811. 

After date of agreement 

Where action on notes pleaded 
agreement by maker waiving defense 
of limitations in consideration of 
withholding action on notes until 
date when action on notes would oth¬ 
erwise have been barred by limita¬ 
tions and action was not brought 
within three years after date agreed 
on, and maker answered setting up 
defense that action had not been 
brought within three years after date 
agreed on, the matter was properly 
disposed of on motion for judgment 
on the pleadings. 

D.C.—Noel V. Baskin, 131 F.2d 231, 
76 U.S.APP.D.C. 332. 

1. U.S.—Kraushaar v. Leschin, D.C. 
Pa., 4 P.K.D. 143. 

latitude of evidence 

An employer sued by employee for 
violation of New York Labor Law 
was not entitled to judgment on 
pleadings on ground that action was 
barred by New York statute requir¬ 
ing such actions to be commenced 
within six years from accrual of 


cause of action, in view of wide lat¬ 
itude of evidence admissible under 
complaint. 

U.S.—Conner v. E. I. Du Pont De Ne¬ 
mours & Co., D.C.N.Y., 49 F.Supp. 
391. 

2. U.S.—City Bank Farmers Trust 
Co,, to Use of Behrens, v. Liggett 
Spring & Axle Co., D.C.Pa., 4 F.R. 
D. 254. 

3. U.S.—^Williams v. "Walnut Park 
Plaza, D.C.Pa., 68 F.Supp. 967. 

Edelman v. Locker, D.C.Pa., 6 F. 
R.D. 272. 

4- U.S,—^Williams v. Walnut Park 
Plaza, D.C.Pa., 68 F.Supp. 957. 

Abbott V. American Mach. & 
Foundry Co., D.C.N.Y., 9 F.R.D. 
310. 

Implied stiptaation 

Ordinarily, an answer should be 
Interposed to amended complaint or 
a stipulation made that answer to 
original complaint shall stand as an¬ 
swer to amended complaint, but fact 
that both parties presented motion 
for judgment on pleadings as though 
original answer was responsive to 
amended complaint to which no an¬ 
swer had been interposed was equiv¬ 
alent to such an implied stipulation, 
and court would proceed on assump¬ 
tion that answer to original com¬ 
plaint was to be treated as being also 
an answer to amended complaint. 
D.C.—^Deming v. Turner, D.C., 63 F. 
Supp. 220. 

5. U.S.—^Edelman v. Locker, D.C.Pa., 
6 F.R.D. 272. 


Improper praotioa 
Under the Rules, it is not proper 
practice for plaintiff to move for 
judgment on defendant's counter¬ 
claim to which no reply has been 
filed. 

U.S.—^Van Dyke v, Broadhurst, D.C. 
Pa., 28 F.Supp. 737. 

6. U.S.—General Motors Corp. v. 
Blevins, D C-Colo., 144 F.Supp. 381 
—Interstate Commerce Commis¬ 
sion v. Daley, D.C.Mass., 26 F.Supp. 
421. 

7. U.S.—^Liquid Carbonic Corpora¬ 
tion V. Goodyear Tire & Rubber 
Co., D.C.Ohio, 38 F.Supp. 520— 
Kadylak v. O’Brien, D.C.Pa., 32 F. 
Supp. 281. 

Motion is not waived by prior an¬ 
swer even though judgment is 
sought for failure of adversary to 
state a claim on which relief can be 
granted. 

U.S.—Liquid Carbonic Corporation v. 
Goodyear Tire & Rubber Co., D.C. 
Ohio, 38 F.Supp. 520. 

Fallnre to move for dismissal 
Where complaint failed to state 
claim on which relief could be grant¬ 
ed, and defendant failed to move for 
dismissal of complaint at the proper 
time, defendant could thereafter 
make a motion for judgment on the 
pleadings. 

U.S.—^Duarte v. Christie Scow Corpo¬ 
ration, D.C.N.T., 27 F.Supp. 894. 

8. U.S.—Gantz v. National Casual¬ 
ty Co., D.C.N.Y., 29 F.Supp. 41. 

9. U.S.—^Massachusetts Mut. Life 
Ins. Co. V. Swltow, D.C.Ky., 30 F. 
Supp. 809. 


602 



FEDERAL CIVIL PROCEDURE §§ 407-408 


35A C.J.S. 

§ 407. Motion and Proceedings Thereon 

No special grounds need be assigned for a motion 
for judgment on the pleadings. In some circumstances, 
Irregular or wrongly designated motions may be treated 
by the court as motions for Judgment on the pleadings. 

A motion for judgment on the pleadings, under 
Federal Rules of Civil Procedure, Rule 12 (c), 28 
U.S.C.A., is proper in form even though no special 
grounds are assigned therefor, since such a motion 
is to be differentiated from a “pleading’* requiring 
affirmative defenses to be set forth.^o In some cir¬ 
cumstances, irregular or wrongly designated motions 
may be treated by the court as motions for judgment 
on the pleadings.il So, a motion for summary 
judgment may be treated as a motion for judgment 
on the pleadings,12 and a motion by defendant for 
dismissal of a complaint for insufficiency in law may 
be considered by the court as one for judgment on 
the pleadings.12 Similarly, a statutory demurrer in 
accordance with state practice may be treated as a 
motion for judgment on the pleadings.i^ On the 
other hand, imder a 1948 amendment to Rule 12 
(c), if matters outside the pleading are presented 
to, and not excluded by, the court, a motion for a 
judgment on the pleadings will be treated as a mo¬ 
tion for summary judgment and disposed of under 
Rule 56. 

Where it was stipulated that all facts alleged in 
the complaint were true and that the case was sub¬ 
mitted on the stipulation and the answer without 
production of evidence, each party in effect moved 


for judgment on the pleadings.i® Defendant’s mo¬ 
tion for judgment on the pleadings addressed to an 
original complaint may be deemed addressed to 
a proposed amended complaint which the court 
granted plaintiff leave to serve.^® Supporting 
papers are not required on the motion.^*^ It is 
improper to attach exhibits, stipulations, or other 
evidential matter.^® 

The burden is on the party moving for judgment 
on the pleadings to show that there is no genuine 
issue as to any material facts and that he is entitled 
to judgment as a matter of law.^^ When he has 
made a prima facie showing to this effect the op¬ 
posing party cannot defeat the motion and require 
a trial by his bare contention that an issue of fact 
exists, but he must show that evidence is available 
which would justify a trial of the issue.20 

§ 408. - Hearing and Determination 

A motion for judgment on the pleadings is to be 
heard and determined before the trial unless the court 
defers the matter until the time of trial. Ordinarily the 
motion will be determined solely on the pleadings before 
the court, and the only question for the court is whether 
under the pleadings there are issues calling for a trial. 

Under the Federal Rules of Civil Procedure, Rule 
12 (d), 28 U.S.C.A., while a motion for judgment 
on the pleadings ordinarily is to be heard and de¬ 
termined before trial on the application of any 
party, the court may order that the hearing and 
determination of the motion be deferred until the 
trial.2i 


10. U.S.—Abbott V. .®tna Casualty 
& Surety Co., D.C.Md., 42 F.Supp. 
793, affirmed, C.CA.., 130 F.2d 40. 

11. U.S.—Hartford-Empire Co. v. 
Glenshaw Glass Co., D.C.Pa., 47 F. 
Supp. 711. 

Michel V. Meier, D.C.Pa., 8 F.R. 
D. 464. 

12. D.C.—^Deming v. Turner, D.C., 63 
F.Supp. 220. 

13. U.S.—Cal-Therm Industries v. 
Dun & Bradstreet, D.C.N.T., 75 F. 
Supp. 641—Brown v. W. T. Grant 
Co.. D.C.N.T.. 63 F.Supp. 182, 

HITaiver of objeotion 

Trial court properly treated de¬ 
fendant's oral motion to dismiss be¬ 
fore proceeding with trial on the 
merits as in effect a motion for judg¬ 
ment on the pleadings, especially 
where no objection thereto was made 
by plaintifC, so that any defect in 
procedure was waived by plaintiff’s 
failure to object. 

U.S.—^Kenemer v. Arkansas Fuel Oil 
Co., C.C.A.Ga., 151 F.2d 667. 

14. U.S.—^Lehigh Valley Trust Co. v. 
U. S.. D.C.Pa., 34 F.Supp. 839. 


Erroneons designation 
Where the first defense set forth 
in defendant’s answer was designated 
as a demurrer, but defendant’s mo¬ 
tion for judgment was made on all 
the “files, records and the pleadings 
and exhibits,’’ and the parties pre¬ 
sented and briefed the matter as if 
the motion was for judgment on the 
pleadings, the court would so consid¬ 
er It. 

U.S.—^Lund V. Johnson, Drake & Pi¬ 
per, D.C Minn., 64 F.Supp. 466. 

15. U.S.—Corbett v. Printers & Pub¬ 
lishers Corporation, C.C.A.Cal., 127 
F.2d 195. 

16. U.S.—^Bernstein v. N. V. Neder- 
landsche - Amerikaansche Stoom- 
vaart-maatschappij, D.C.N.T., 76 F. 
Supp. 336, rehearing denied 79 F. 
Supp. 38, affirmed in part and mod¬ 
ified in part on other grounds, CA.., 
173 F.2d 71, mandate amended on 
other grounds 210 F.2d 375. 

17. U.S.—Holcomb v. U. S., 146 F. 
Supp. 224, 135 Ct.Cl. 612, certiorari 
denied 77 S.Ct. 228, 362 U.S. 935, 1 
L.Ed.2d 163. 

18. U.S.—Friedman v. Washburn 
Co., C.C.A.I11., 145 F.2d 715. 
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19. U.S.—Larcon Co. v. Wallings- 
ford, D.C.Ark., 136 F Supp. 602, af¬ 
firmed, C.A., 237 F.2d 904—Felt, 
for Use of U. S. v. Ronson Art 
Metal Works, D.C.Minn., 107 F. 
Supp. 84. 

Absence of evideuce 

Plaintiff’s ground for judgment on 
pleadings, that defendant’s answer 
did not intend in good faith to con¬ 
trovert averments not expressly ad¬ 
mitted, but merely by general denial 
to delay disposition of case, would 
not be sustained in absence of evi¬ 
dence supporting It, where defendant 
admitted allegations of fifteen para¬ 
graphs out of twenty-six, and part 
of allegations of others. 

U.S.—^McArthur v. Rosenbaum Co. of 
Pittsburgh, D.C.Pa., 9 F.R.D. l. 

20. U.S.—^Duhame v. U. S., 119 F. 

Supp. 192, 127 Ct.Cl. 679—Felt, 

for Use of U. S. v. Ronson Art 
Metal Works, D.C.Minn., 107 F. 
Supp. 84. 

21. U.S.—Liquid Carbonic Corpora¬ 
tion V. Goodyear Tire & Rubber 
Co., D C.Ohio, 38 F.Supp 520— 
Equitable Life Assur. Soc. of U. 
S. V. Kit, D.C.Pa., 26 F.Supp. 885. 
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Ordinarily the court will determine a motion for 
judgment on the pleadings solely on the pleadings 
before it;22 but, where motions are made for judg¬ 
ment on the pleadings and for summary judgment, 
they will not be treated separately, as though one 
dealt solely with issues of law on the pleadings and 
the other solely with issues of fact, and the court 
in granting judgment on these motions may rely on 
any or all appropriate grounds disclosed by any or 
all papers of record in the case.23 Also, on sub¬ 
mission of an action for adjudication on the plead¬ 
ings, where the proceeding is essentially one in 
which all parties move for judgment on the facts 
showm of record, the court may consider admissions 
made by the parties, whether within or without the 
formal pleadings.^^ In considering a motion for 
judgment on the pleadings, a court of its own mo¬ 
tion may rule specifically and separately as to each 
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cause of action stated in the complaint.^^ 

The sole question on a motion for judgment on 
the pleadings is whether under the pleadings there 
are issues calling for a trial.26 On plaintiff’s mo¬ 
tion for such judgment the question is whether 
on the facts alleged, assuming the material allega¬ 
tions of fact in the answer to be true, plaintiff is 
entitled to judgment.27 On defendant’s motion, the 
sole issue presented is whether the complaint states 
a claim on which relief can be granted against 
defendant 8 and the inquiry is whether on the facts 
alleged by plaintiff, deemed to be true, he has stat¬ 
ed a cause of action.29 

On a motion for judgment on the pleadings, the 
pleadings will be liberally construed in favor of the 
party resisting the motion.30 So, on defendant’s 
motion for such judgment, plaintiff is entitled to 


22. U.S.—Dimet Proprietary, Limit¬ 
ed V. Industrial Metal Protectives, 
D.C Del., 109 P.Supp. 472—Bernstein 
V. N. V. Nederlandsche-Amerikaan- 
sche Stoomvaart-maatschappij, D. 
C.N.Y., 76 F.Supp. 335, rehearingr 
denied 79 F.Supp. 38, affirmed in 
part and modified in part on other 
grounds, C.A., 173 P.2d 71, man¬ 
date amended on other grounds 
210 F.2d 375—Guggenheim v. Ras- 
Quin, D.C.N.T., 28 F.Supp. 322, re¬ 
versed on other grounds, C.C.A., 
110 F.2d 371, affirmed 61 S.Ct. 507, 
312 U.S. 254, 85 L.Ed. 813. 

D.C.—^Deming v. Turner, D.C., 63 F. 
Supp. 220. 

All pleadings considered 

(1) A motion for judgment on the 
pleadings based on a failure to state 
a claim on which relief can be grant¬ 
ed prompts, if it does not require, a 
consideration of all the pleadings. 
U.S.—Liquid Carbonic Corporation v. 

Goodyear Tire & Rubber Co., D.C. 
Ohio, 38 F.Supp. 520. 

(2) Strictly, a motion for judg¬ 
ment on the pleadings must be sus¬ 
tained by undisputed racts appearing 
in all pleadings supplemented by 
any facts of which court will take 
Judicial notice. 

U.S.—Friedman v. Washburn Co., C. 
C.A.I11., 145 F.2d 715. 

Bzhibit 

A letter which life insurer had re¬ 
ceived from a purported claimant and 
which insurer attached to its bill of 
interpleader, as an eichibit, became a 
part of the pleading and was subject 
to examination and consideration on 
motion for judgment on pleadings. 
U.S.—John Hancock Mut. Life Ins. 
Co. V. Beardslee, C.A.I11., 216 F.2d 
457, certiorari denied 76 S.Ct. 623, 
348 U.S. 964, 99 L.Ed. 761. 

JFacts not in complaint 

(1) Defendant’s motion for Judg¬ 


ment on the pleadings was to be 
heard on the complaint and not on 
alleged facts not appearing in the 
complaint; but reasonable Inferences 
might be drawn, and plaintiff was en¬ 
titled to the most favorable infer¬ 
ences to be drawn from the facts 
pleaded. 

U.S.—Ream v. Callahan, D.C.N.Y., 42 
F.Supp. 951, affirmed, C.C.A., 136 F. 
2d 194. 

(2) A stipulation of facts which 
was executed only for use at trial 
could not be considered on motion 
for judgment on the pleadings. 

U.S.—Guggenheim v. Rasquin, D.C. 
N.Y., 28 F.Supp. 322, reversed on 
other grounds, C.C.A., 110 F.2d 371, 
affirmed 61 S.Ct. 607, 312 U.S. 254, 
85 L.Ed. 813. 

Amended pleadings 

Where an amended complaint was 
filed by leave of court subsequent to 
defendant’s motion for judgment on 
the pleadings, the motion will be dis¬ 
posed of on the amended pleadings. 
U.S.—^Ulen Contracting Corporation 
V. Tri-County Electric Co-op., D.C. 
Mich., 1 F.R.D. 284. 

23. U.S.—^Palmer v. Palmer, D.C. 
Conn., 31 F.Supp. 861. 

24. U.S.—U. S. Trust Co. of New 
York V. Sears, D.C.Conn., 29 F. 
Supp. 643. 

Fact findings not required 

On submission of action for adju¬ 
dication on pleadings and on memo¬ 
randa of parties stating their claims 
of law, no formal findings of fact by 
the court were required where all 
statements of fact made on behalf of 
either party stood admitted in docu¬ 
ments on file. 

U.S.—U. S. Trust Co. of New York 
V. Sears, supra. 

25. U.S.—Liquid Carbonic Corpora¬ 
tion V. Goodyear Tire & Rubber 
Co., D.C.Ohio, 38 F.Supp. 620. 
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Matters left for trial 

(1) Where court determined that 
allegations of second statement of 
claim were sufficient to state a claim 
on which relief could be granted, a 
determination of motion for judg¬ 
ment on pleadings, as it applied to 
the first and third statements of 
claim, was deferred until trial. 

U.S—Liquid Carbonic Corporation v. 
Goodyear Tire & Rubber Co., su¬ 
pra. 

(2) Where complaint was sufficient 
to withstand defendants’ motion for 
judgment on the pleadings as to two 
unfair trade practices alleged, it 
was unnecessary in passing on such 
motion to determine the sufficiency 
of allegations as to a third such 
practice, since such determination 
could more aptly be made by trial 
court. 

U.S.—Cat’s Paw Rubber Co. v. Bar- 
lo Leather & Findings Co., D.C.N. 
Y., 12 F.R.D. 119. 

26. U.S.—Cole V. Loew’s Inc., D.C. 
Cal., 76 F.Supp. 872. 

27. D.C.—Deming v. Turner, D.C., 63 
F.Supp. 220. 

28. U.S—^U. S. V. Logan Co., D.C. 
Pa,, 130 P.Supp. 560. 

29. U.S.—^Art Metal Const. Co. for 
Use of McCloskey & Co. v. Lehigh 
Structural Steel Co., C.C.A.Pa., 116 
P.2d 57. 

Cat’s Paw Rubber Co. v. Barlo 
Leather & Findings Co., D.C.N.Y., 
12 P.R.D. 119. 

30. U.S.—Clark v. Allen, Cal., 67 S. 
Ct. 1431, 331 U.S. 603, 91 L.Ed. 1631, 
170 A.L.R. 953. 

Abrahams v. Federated Dept. 
Stores, D.C.N.Y., 16 F.R.D. 389— 
Hutchison v. New Amsterdam Cas. 
Co., D.C.Pa., 13 P.R.D. 176—Michel 
V. Meier, D.C.Pa., 8 F.R.D. 464. 
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the most favorable inferences to be drawn from 
the facts pleaded but where agreements pleaded 
by plaintiff were not ambiguous, each agreement 
should be construed according to its terms.^^ Xhe 
denial of defendant’s motion to dismiss the complaint 
for failure to state a claim on which relief could 
be granted may be determinative of defendant’s mo¬ 
tion for judgment on the pleadings and the de¬ 
cision of the court on a prior motion for judgment 
on the pleadings may constitute the law of the 
case precluding the granting of a later motion for 

judgment. 3 4 

§ 409. - Matters Deemed Admitted 

On a motion for judgment on the pleadings, the truth 
of all well-pleaded facts in the pleadings of the opposing 
party are admitted, and all movant's allegations which 
are denied are to be taken as false. 

A motion for judgment on the pleadings admits 
the truth of all well-pleaded facts, in the pleadings 
of the opposing party together with all fair infer¬ 
ences to be drawn therefrom,3 5 and it also admits the 


untruth of all the allegations of the party making 
the motion which have been denied by his ad- 
versay.2® Ho-wever, the motion admits only such 
allegations as are well pleaded,^7 and mere conclu- 
sional allegations are not admitted.^ 8 Likewise the 
motion does not admit the truth of such facts as 
the court wull judicially notice to be untrue, or legal¬ 
ly impossible facts, or facts which would be in¬ 
admissible in evidence in the event of trial, or facts 
which might appear by a record or document in¬ 
cluded in the pleadings to be unfounded.39 

In accordance with the foregoing rules, on plain¬ 
tiff’s motion for judgment on the pleadings, fact 
allegations in the answer must be taken as true,49 
but those of the complaint are taken as true only 
to the extent that they do not conflict with those 
of the answer.4i Similarly, on defendant’s motion 
for judgment on the pleadings, where no matters 
outside the pleadings are presented, the fact allega¬ 
tions of the complaint are to be taken as true,42 


31. XJ.S.—Ream v. Callahan, D.C.N. 

T. , 42 F.Supp. 951, affirmed, C.C.A., 
136 F.2d 194. 

32. U.S.—Ream v. Callahan, supra. 

33. U.S,—United Cigar - Whelan 
Stores Corp. v. H. Weinreich Co., 
D.C.N.T., 107 F.Supp. 89. 

34. U.S.—Garden City Chamber of 
Commerce v. Wagner, D.C.N.Y., 104 
F.Supp. 235. 

35. U.S.—Kohen v. H. S. Crocker Co., 
C.A.Fla., 260 F.2d 790—^Rosenhan 
V. U. S., C.C,A.Utah, 131 F.2d 932, 
certiorari denied 63 S.Ct. 993, 318 

U. S. 790, 87 L.Ed. 1156--Art Metal 
Const. Co. for Use of McCloskey & 
Co. V. Lehigh Structural Steel Co., 
C.C.A.Pa., 116 F.2d 57. 

Edmonds v. U. S., D.C.Wis., 148 
F.Supp. 185—John v. U. S., D.C. 
Wis., 138 F.Supp. 89—^Duhame v. 

U. S., 119 F.Supp. 192, 127 Ct.Cl. 
679—^Hargis Canneries v. U. S., D. 
C.Ark., 60 F.Supp. 729—^U. S. v. 
Hole, D.C.Mont., 38 F.Supp. 600— 
Liquid Carbonic Corporation v. 
Goodyear Tire & Rubber Co., D.C. 
Ohio, 38 F.Supp. 520—Loughman 

V. Pitz, D.C.N.T., 36 F.Supp. 302— 
Geist V. Prudential Ins. Co. of 
America, D.C.Pa., 36 F.Supp. 790. 

Lackawanna Beef Co. v. Adolf 
Gobel, Inc., D.C.Pa., 1 F.R.D. 638— 
Ulen Contracting Corporation v. 
Tri-County Electric Co-op., D.C. 
Mich., 1 P.R.D. 284. 

SzlstexLce of controversy 
Where union brought action to 
compel arbitration under provisions 
of collective bargaining agreement 
ajid company contended that union 
had failed to follow proper grievance 
procedures as provided, on union's 


motion for judgment on pleadings 
company could not contend that be¬ 
cause, for purposes of motion, com¬ 
pany's allegations were deemed ad¬ 
mitted there was no longer a contro¬ 
versy as to whether union had fol¬ 
lowed grievance procedure, since that 
would be determining the ultimate 
issue to be decided by arbitration 
panel. 

U.S.—^United Cement, Lime and Gyp¬ 
sum Workers’ Intern. Union, AFL- 
CIO, Local No. 55 v. Allentown- 
Portland Cement Co., D.C.Pa., 163 
F.Supp. 816. 

36. U.S.—^Art Metal Construction 
Co. V. Lehigh Structural Steel Co., 

C, C.A.Pa., 116 F.2d 67—^Wyman v. 
Wyman, C.C.A.Nev., 109 F.2d 473. 

Edmonds v. U. S., D.C.Wis., 148 
F.Supp. 186—John v. U. S., D.C. 
Wis., 138 F.Supp. 89—U. S. v. Hole, 

D. C.Mont., 38 F.Supp. 600. 

Brinich v. Reading Co., D.C.Pa., 

9 F.R.D. 420—Lackawanna Beef 
Co. V. Adolf Gobel, Inc., D.C.Pa., 1 
F.R.D. 538. 

37. U.S.—^Pofe V. Continental Ins. 
Co. of New York, C.CA..I11., 161 F. 
2d 912, certiorari denied 68 S.Ct. 
164, 332 U.S, 824, 92 L.Ed. 399. 

Hargis Canneries v. U. S., D.C. 
Ark., 60 F.Supp. 729. 

38. U.S.—Rosenhan v. U, S., C.C.A. 
Utah, 131 F.2d 932, certiorari de¬ 
nied 63 S.Ct. 993, 318 U.S. 790, 87 
L.Bd. 1166. 

John V. U. S., D.aWis., 188 F. 
Supp. 89—^Hargis Canneries v, U. 
S., D.C.Ark., 60 F.Supp. 729. 
Threats or ooeroion 

Mere conclusional allegations such 
as that plaintiff’s threats constituted 
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business compulsion and/or coercion 
and/or duress are not admitted by 
motion for judgment. 

U.S.—Kohen v. H. S. Crocker Co., 
CA,Fla., 260 F.2d 790. 

39. U.S.—Duhame v. U. S., 119 F. 
Supp. 192, 127 Ct.Cl. 679—Hargis 
Canneries v. U. S., D.C.Ark., 60 F. 
Supp. 729. 

40. U.S.—^Bass v. Hoagland, C.A. 
Tex., 172 F.2d 205, certiorari de¬ 
nied 70 S.Ct. 57, 338 U.S. 816, 94 
L.Bd. 494—Rosenhan v. U. S., C. 
C.A.Utah, 131 F.2d 932, certiorari 
denied 63 S.Ct. 993, 318 U.S. 790, 
87 L.Ed. 1156—City of Forsyth v. 
Mountain States Power Co., C.CA.. 
Mont., 127 F.2d 683. 

Brown v. W. R. McNeil, Inc., D. 

C. Wis., 52 F.Supp. 486. 

Michel V. Meier, D.C.Pa., 8 F.R.D. 
464—^Bdelman v. Locker, D.C.Pa., 
6 P.R.D. 272—Damonte v. Higgins 
Industries, D.C.La., 2 F.R.D. 486. 

41. U.S.—Bass V. Hoagland, C.A. 
Tex., 172 F.2d 205, certiorari de¬ 
nied 70 S.Ct 67, 338 U.S. 816, 94 
L.Ed. 494. 

Damonte v. Higgins Industries, 

D. C.La., 2 F.R.D. 486. 

42. U.S.—Stanton v. Larsh, C.A.Pla., 
239 F.2d 104—Jay v. Chicago 
Bridge & Iron Co., C.C.A.Utah, 160 
P.2d 247—Friedman v. Washburn 
Co., C.C.A.I11., 146 F.2d 715—Art 
Metal Const. Co. for Use of Mc¬ 
Closkey & Co. V, Lehigh Structural 
Steel Co., C.C.A.Pa., 116 F.2d 67. 

Stichman v. Fischman, D,C.N.Y., 
164 F.Supp. 867—^Hardware Mut. 
Ins. Co. of Minn. v. C. A. Snyder, 
Inc., D.C.Pa., 137 F.Supp. 812, af¬ 
firmed, C.A., 242 P.2d 64—^Kenney 
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but those of the answer are taken as true only where i do not conflict with those in the complaint.'*® 
and to the extent that they have not been denied or | 

M. SEPARATING CLAIMS OR DEFENSES 


§ 410. In General 

A motion will lie to compel a party to state his 
averments in numbered paragraphs and to state each 
distinct claim or defense in a separate count or defense, 
except where the charge Is clear without such a separate 
statement. 

Under the Federal Rules of Civil Procedure, Rule 
10 (b), 28 U.S.C.A., requiring that all averments 
shall be made in numbered paragraphs, each limited. 


as far as practicable, to a statement of a single set 
of circumstances, and that each claim founded on a 
separate transaction or occurrence and each defense 
shall be stated in a separate count or defense when¬ 
ever the separation facilitates the clear presentation 
of the matters set forth, a motion will lie to compel 
a statement in numbered paragraphs,^^ and to com¬ 
pel a separate statement of claims or defenses.^^ 


V. Killian, D.C.Mich., 133 F.Supp. 
571, affirmed, C.A., 232 F.2d 288, 
certiorari denied Kenney v. Kil¬ 
lian, 77 S.Ct. 84, 352 U.S. 855, 1 L. 
Ed.2d 66, and Kenney v. Hatfield, 
77 S.Ct. 84, 352 U.S. 856, 1 L..Ed.2d 
66—^Menashe v. Sutton, D.C.N.Y., 
90 F.Supp. 531—Woods v. Gate 
City Agency, D.C.Mlnn., 86 F.Supp. 
435—Behrens v. Skelly, D.C.Pa., 76 
F.Supp. 75, affirmed, C.A., 173 F.2d 
715, certiorari denied 70 S.Ct. 66, 
338 U.S. 821, 94 L Ed. 498—Toretta 
V. Wilmington Trust Co., D.C.Del., 
71 F.Supp. 281—O’Brien v. RKO 
Radio Pictures, D.C.N.Y., 68 F.Supp. 
13—Liquid Carbonic Corporation v. 
Goodyear Tire & Rubber Co., D.C. 
Ohio, 38 F.Supp. 620. 

Cat’s Paw Rubber Co. v. Barlo 
Leather & Findings Co., B.C.N.Y., 
12 F.R.I>. 119-—Michel v. Meier, 
D.C.Pa., 8 F.R.D. 464. 

43. U.S.—Stanton v. Larsh, C.A.FIa., 
239 F.2d 104. 

44. U.S,—Schoenberg v. Decorative 
Cabinet Corporation, D.C.N.Y., 27 
F.Supp. 802. 

45. U.S—Palumbo v. Electric Bond 
& Share Co., D.C.N.Y., 52 F.Supp. 
93, reheard 68 F.Supp. 356—Kuhn 
V. Pacific Mut, Life Ins. Co. of Cali¬ 
fornia, DC.N.Y., 37 F.Supp. 100— 
Samuel Goldwyn, Inc., v. United 
Ajrtists Corporation, D.C.N.Y., 35 F. 
Supp. 633—Bicknell v. Lloyd-Smlth, 
D.CN.Y., 25 F.Supp. 657. 

Esquire, Inc. v. Lewis, D.C.N.Y., 
16 P.R.D. 246—Ingenuities Corpo¬ 
ration of America v. Trau, D.C.N. 
Y., 1 F.R.D. 578—Sapery v. United 
American Metals Corporation, D.C. 
N.Y., 1 F.R.D. 106—Dellefield v. 
Blockdel Realty Co., D.C.N.Y., 1 F. 
R.D. 42. 

Pleadings held subject to motion 

(1) Where complaint by alleged 
owners of gas well against defend¬ 
ants, who had instituted action of 
ejectment against plaintiffs, contain¬ 
ed averments which might give rise 
to an action for malicious use of 
process, defamation of title, inter¬ 
ference with various business rela¬ 
tions, wrongful initiation of civil 


proceedings, or inducement to break 
a contract, plaintiffs were required 
to serve amended complaint stating 
their claims in separate counts. 
U.S.—De Leys v. Keta Gas & Oil Co., 
D.C.Pa., 18 F.R.D. 363. 

(2) Where complaint in one count 
set forth claims for declaratory judg¬ 
ment with incidental injunctive re¬ 
lief, adjudging Invalidity and non- 
infringement of patents and for tre¬ 
ble damages under the anti-trust laws 
because of alleged Illegal price fix¬ 
ing and monopoly, plaintiff would be 
required on motion for more definite 
statement separately to state and 
number the counts. 

U.S,—^Magnetic Engineering & Mfg. 
Co. V. Dings Magrnetic Separator 
Co., D.C.N.Y., 86 F.Supp. 13, appeal 
dismissed in part and modified in 
part on other grounds, C.A., 178 F. 
2d 866. 

(3) Where complaint alleged that 
individual defendant and plaintiff 
formed a joint venture for manufac¬ 
ture of automobile tires and other 
products and that Individual defend¬ 
ant agreed that he would finance op¬ 
erations through defendant corpora¬ 
tion which he controlled, and organ¬ 
ize a new corporation the stock of 
which was to be held for the venture, 
and which was also made a defend¬ 
ant, and that plaintiff was to receive 
twenty-five per cent of the profits 
and individual defendant seventy-five 
per cent, and that individual defend¬ 
ant refused to give plaintiff twenty- 
five per cent of stock in new corpo¬ 
ration or account for twenty-five per 
cent of the profits, claims against 
defendants were founded on separate 
transactions, and a separate state¬ 
ment thereof in complaint was essen¬ 
tial to enable defendants to serve 
their responsive pleadings. 

U.S.—Martin v. Clayton, D.C.N.Y., 6 
F.R.D. 214. 

(4) In stockholders* derivation ac¬ 
tion to recover for alleged wrong 
sustained by parent corporation and 
by wholly owned subsidiary, motion 
to require stockholders to state in 
separate counts facts with respect to 

606 


each alleged separate transaction or 
occurrence would be granted only to 
extent of requiring a separate state¬ 
ment of the claims alleged on behalf 
of the parent and of the subsidiary, 
U.S.—Birnbaum v. Birrell, D.C.N.Y., 
9 F.R.D. 72. 

Motion denied 

(1) In general. 

U.S.—^U. S. V. Borax Consol., D.C.Cal., 
62 F.Supp. 220. 

(2) Where first count of complaint 
was primarily intended to state a 
cause for false arrest, although It 
also contained averments, which 
were the ingredients of a claim for 
malicious prosecution, and second 
count was intended to state a claim 
for malicious prosecution, defend¬ 
ant’s motion for order requiring 
plaintiff to state separately and num¬ 
ber his claims pursuant to Federal 
Rule of Civil Procedure would be 
denied. 

U.S —^Kozlowski v. Ferrara, D.C.N.Y., 
117 F.Supp. 660. 

Motion to strike 

Where answer was not In conform¬ 
ity with requirements of Rules 8(e) 
and 10(b), court would entertain 
motion to strike as an application to 
compel separate statement of de¬ 
fenses. 

U.S.—Porto Transport, Inc. v. Con¬ 
solidated Diesel Elec. Corp., D.C.N. 
Y., 19 P.R.D. 266. 

NoncompUance with, order 

In action for declaratory judgment 
involving validity of patent and in¬ 
fringement thereof by plaintiff, de¬ 
fendants’ amended answer was not 
in compliance with order requiring 
defendants separately to state causes 
of action in counterclaim and to set 
forth specifically the patent claims on 
which defendants relied, where It 
was not reasonably clear whether 
defendants asserted and intended to 
uphold validity of patent and demon¬ 
strate alleged infringement by plain¬ 
tiff or to rely on alleged unfair com¬ 
petition as a thing apart from in¬ 
fringement, and claims were not set 
forth. 

U.S.—Stelnhardt Novelty Co. v. Ar- 
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So, where plaintiff has commingled in one para¬ 
graph of a complaint many sets of circumstances 
leading to one purpose, defendant’s motion to re¬ 
quire plaintiff to state his claim in separately num¬ 
bered paragraphs is justified, although there are 
no surplus averments and the complaint is logically 
drawn.^® However, the court in its discretion may 
deny a motion for separate numbering of para¬ 
graphs where the action is one removed from the 
state courts and it does not appear that numbering 
of paragraphs is required under the state practice.^*^ 

A motion for a separate statement will be denied 
where separate rights of action are not pleaded, but 
merely different elements or grounds constituting 
one wrong and one claim,^8 or different acts and 
transactions making up but one cause of action.^^ 
Also, under the terms of the Rule, a party will not 
be required separately to state and number his causes 
of action where the charge is clear without a sep¬ 
arate statement;so nor will a party be required to 
subdivide his allegations into paragraphs limited to 
the statement of a single set of circumstances where 
compliance with the Rule is unnecessary in view of 
the multiplicity of facts involved in the charge.st 


While general language in opinions passing on 
similar motions in other cases is helpful as delineat¬ 
ing the criteria to be employed,® 2 motions separately 
to state and number are to be decided on an ad hoc 
basis depending on the particular pleading under 
review.53 Dilatory motions for separate statements 
are not to be encouraged.^^ 

§ 411. Claims by or against Different Parties 

Separate statement of claims may be required, in a 
proper case, in actions involving muitipie plaintiffs or 
defendants. 

In an action by several plaintiffs, a motion for an 
order requiring plaintiffs to state in separate counts 
the alleged causes of action will be granted where 
it is possible that one or more affirmative defenses 
prescribed by court rule may be appropriate in the 
answer as to one plaintiff but perhaps not to the 
other.^5 Similarly, where a complaint as to several 
defendants sets up separate causes of action as to 
the different defendants, plaintiff must separately 
state and number his causes of action.^® So, in an 
action charging acts of misconduct on the part of a 


kay Infants Wear, D.C.N.T., 10 F. 
R.D. 321. 

nnder fonaer mle of conformity 
to state practice in actions at law, 
separate statement and numbering 
of causes of action were ordered 
where required by state law, 

U.S.—Totten v. U. S. Lines Co., D.C. 
N.Y., 16 F.Supp. 67. 

46 . U.S.—Baum v. Union Pac. R. Co., 
D.C.MO., 9 F.R.D. 640. 

47 . U.S.—^Automatic Radio Mfg, Co, 
V. National Carbon Co., D.C.Mass., 
36 F.Supp. 464. 

48 . U.S.—McCormick v. Moor e-Mc¬ 
Cormack Lines, D.C.Pa., 64 F.Supp. 
399—Grauman v. City Co. of New 
York, D.C.N.Y., 31 F.Supp. 172. 

In action under Jones Act for in¬ 
juries to seaman from assault by 
mate, plaintiff would not be required 
separately to state and number 
causes of action for unseaworthiness 
and negligence. 

U.S.—^Kelley v. Midland S. S. Line, 
Inc., D.C.N.Y., 162 F.Supp. 68. 
Single transaction 

Where it was clear from a read¬ 
ing of the complaint in action under 
National Housing Act, for recovery 
of windfall dividends, that plaintiffs 
were asserting but one claim, based 
on one transaction, namely, that in¬ 
dividual defendants, as stockholders 
and directors of defendant corpora¬ 
tion, had caused the corporation un¬ 
lawfully to distribute to them, as 
stockholders, a sum derived in whole 
or in part from Insured excess mort¬ 


gage proceeds of one FBLA mortgage, 
and complaint indicated without any 
doubt that plaintiffs sought to com¬ 
pel individual defendants to account 
for money which they had received 
and loss which defendant corpora¬ 
tion had sustained by reason of trans¬ 
action forming basis of plaintiffs’ 
claim, and that plaintiffs sought 
Judgment directing individual de¬ 
fendants to repay to defendant cor¬ 
poration sum so received, defendants’ 
motion for separate statement would 
be denied. 

U.S.—^U, S, V. Iroquois Apartments, 
Inc., D.C.N.Y., 21 F.R.D. 161. 

49. U.S.—Sapery v. United Ameri¬ 
can Metals Corporation, D.C.N.Y., 
1 F.R.D. 106. 

Belated acts 

Where the whole purport of an ac¬ 
tion for false arrest and for malicious 
prosecution was to claim damages 
from a series of related acts, not 
easily susceptible of a division into 
several lawsuits, motion in effect 
to require plaintiff to state separate 
and Independent causes of action 
was overruled, although there is a 
distinction between a charge of false 
arrest and one for malicious prose¬ 
cution. 

U.S.—Chiavola v. Montgomery Ward 
& Co., D.C.MO., 7 F.R.D. 85. 

Manner of proof 

In seaman’s Jones Act proceeding 
for Injuries, originally brought 
against defendant as a vessel owner 
and as an employer, amended com¬ 
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plaint alleging that defendant was 
agent for undisclosed principal and 
in hiring seaman had acted as ostensi¬ 
ble principal, although not needed to 
allow proof of the undisclosed prin¬ 
cipal relationship, simply specified 
the way employment relationship 
would be proved and was not sub¬ 
ject to motion to have it separately 
stated. 

U.S.—^McKenzie v. Blidberg Roth- 
child Co., D.C.N.Y., 12 F.R.D. 392. 

50. U.S.—^U. S. V. Iroquois Apart¬ 
ments, Inc., D C.N.Y., 21 F.R.D 161 
—U. S. V. Radzie, D.C.N.Y., 14 F.R. 
B. 151—Tinker v. Northwest Air¬ 
lines, DC Ohio, 10 F.R.D. 372— 
Steinhardt Novelty Co. v. Arkay 
Infants Wear, D.C.N.Y., 10 P.R.D. 
283—Forstmann v. Wenner-Gren, 
D.C.NY., 1 F.R.D. 775—Lowe v. 
Consolidated Edison Co., D.C.N.Y., 
1 F.R.D. 559—Parts Mfg. Corpo¬ 
ration V. Weinberg, D.C N.Y., l F.R. 
D. 329. 

51. U.S.—^U. S. V. Columbia Gas & 
Electric Corporation, D.C Del., 1 
F.R.D. 358. 

52. U.S.—Skil-Craft Corp. v. M. Lo- 
ber & Associates, D.C.N.Y., 138 F. 
Supp. 313. 

53. U.S.—Skil-Craft Corp. v, M. Lo- 
ber & Associates, supra. 

54. U.S.—Skil-Craft Corp. v. M. Lo- 
ber & Associates, supra. 

55. U.S.—Bicknell v. Lloyd-Smith, 
D.C.N.Y., 25 F.Supp. 657. 

56. U.S.—Totten v. U. S, Lines Co., 
D.CN.Y, 16 F.Supp. 67. 
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corporation’s directors, where the transactions set 
forth in certain paragraphs of the complaint dealt 
with matters apparently unrelated to certain defend 
ants, the matters set forth in such paragraphs should 
be set forth in separate counts.^^ 

On the other hand, when several plaintiffs plead 
the identical occurrence at the same time, and the 
prayer of their petition supports each plaintiff’s 
claim, so that there is no confusion, defendant’s 
motion to separate the petition into separate counts 
will be overruled.SS 'VMiere a complaint in an action 
against an individual defendant and a corporate 
defendant complied with the requirement of Rule 
8 to plead plaintiff’s claim in a simple, short, and 
concise manner, the corporate defendant’s motion 
to compel plaintiff to state separately his claims 
against the corporate defendant as distinguished 
from the individual defendant will be denied.^^ 
Also, a statement in separate counts will not be 
required of claims against several defendants, even 
though rescission is sought against one or in the 
alternative damages against both, where both de¬ 
fendants would be bound by any judgment, whether 
for rescission or for damages,®^ 

N. STRIKING PLEADING 

§ 413. In General 

A motion to strike matter from a pleading under the 
Federal Rules of Civil Procedure is, generally, one of 


§ 412. Actions Involving Conspiracy 

A motion to require that each claim or defense be 
-stated in a separate count or defense will be granted 
in an action Involving conspiracy where more than one 
claim is alleged. 

The Federal Rules of Civil Procedure, Rule 10 
(b), 28 U.S.C.A., providing that each claim founded 
on a separate transaction or occurrence and each 
defense be stated in a separate count or defense 
whenever the separation facilitates the clear pres¬ 
entation of the matters set forth has been applied 
in actions involving conspiracy so as to require 
tlie granting of a motion for such separation.®! 
However, where the complaint alleges merely a 
single cause of action for conspiracy, the motion for 
separate statement will be denied.®^ Each element 
or ground for relief does not constitute a separate 
claim with respect to a motion separately to state 
and number.®® In an action to enjoin conspiracy 
and unfair competition and price discriminations in 
violation of the Sherman Act, the Clayton Act, and 
the Robinson Patman Act, a motion to compel a 
statement in separate counts of each of separate 
claims founded on separate acts of the several de¬ 
fendants in violation of the separate statutes will 
be denied where the complaint is sufficiently clear.®^ 

OR MATTER THEREIN 

limited scope, and may be equivalent to, or In the nature 
of, a demurrer or a motion to dismiss. 

Under the Federal Rules of Civil Procedure, Rule 


57. U.S.—Sapery v. United American 
Metals Corporation, D.C.N.T., 1 F. 
R.D. 106. 

68. U.S.—Clark v. Springfield City 
Water Co., D.C.Mo., 14 F.R.D, 604. 

69. U.S.—Forstmann v. Wenner- 

Gren, D.C.N.Y., l F.R.D, 776. 

€0. U.S.—Grauman v. City Co. of 
New York, D.C.N.Y., 31 F.Supp, 
172. 

61. U.S.—Ingenuities Corporation of 
America v. Trau, D.CN.Y., 1 F.R.D. 
578. 

SColtlple circiimstaiicefi 

Where complaint charging that 
certain of defendants pirated unpub¬ 
lished, uncopyrighted song lyrics of 
plaintiffs and that certain of defend¬ 
ants were guilty of monopoly and 
conspiracy in violation of Sherman 
Anti-Trust Act, alleged extremely 
confused multiple sets of circum¬ 
stances within many given para¬ 
graphs. and it was utterly Impossible 
to isolate and define precise claims 
plaintiff was alleging against partic¬ 
ular defendants or combinations 
thereof, and plaintiff’s claims were 
impossible of precise definition, mo¬ 
tion for order directing plaintiff toj 


serve amended complaint separately 
stating In separate counts his alleged 
causes of action, if any, would be 
granted. 

U.S.—^Vance v. American Soc. of Com¬ 
posers, Authors & Publishers. U.C. 
N.Y.. IS F,R.D. 109. 

62. U.S.—^Ripperger v. Allyn, D.C. 
N.Y., 37 F.Supp. 369. 

Oppenheimer v. F. J. Young & 
Co., DC.N.Y., 3 F.R.D. 220—Sapery 
V. United American Metals Corpo¬ 
ration, D.C.N.Y,, 1 F.R.D. 106. 

3)iffereat lixnltatioas 
In action by receiver, based on a 
conspiracy, for an accounting and 
for damages for waste of coirorate 
assets, the alleged fact that one stat¬ 
ute of limitations would apply where 
the wrongful acts of defendants re¬ 
sulted in profit to themselves, and 
that a different statute would apply 
where the wrongful acts damaged 
the corporation but did not result 
in profit to defendants, would not 
require that causes of action be sepa¬ 
rately stated and numbered, since 
each defendant could rely on the 
limitations applicable to the charge 
against him. 


I’ S —Ripperger v, Allyn. D.C.N.Y., 
37 F.Supp. 869. 

63. U.S.—Grauman v. City Co. of 
New York, D.C.N.Y., 31 F.Supp. 
172. 

Bhiltipllclty of faots 
Where complaint charged defend¬ 
ants with having entered into a con¬ 
tinuing combination and conspiracy 
to restrain interstate commerce in 
natural gas among the states of 
Kentucky, West Virginia, Ohio and 
Michigan, and to monopolize and at¬ 
tempt to monopolize such trade and 
commerce, defendants’ motion for an 
order directing plaintiff to file an 
amended complaint in which allega¬ 
tions were further subdivided into 
numbered paragraphs, each of which 
would be limited to statement of a 
single set of circumstances was de¬ 
nied. in view of multiplicity of facts 
involved in a charge of violation of 
the antitrust laws. 

U.S.—U. S. V. Columbia Gas & Elec¬ 
tric Corporation, D.C.Del., 1 F.R.D. 
358. 

64, U.S.—^Lowe v. Consolidated Edi¬ 
son Co„ D.C.N.Y., 1 F.R.D. 559. 
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12 (f), 28 U.S.C.A., on motion made by a party function in the system of practice laid down by 
or on the court’s own initiative, the court may order the Federal Rules of Civil Procedure;®^ it is, for 
any insufficient defense, or any redundant, imma- some purposes, equivalent to, or in the nature of, 
terial, impertinent, or scandalous matter, stricken a demurrer,®® and a motion to strike defendant’s 
from any pleading.®® The function of this Rule answer is equivalent to a motion to dismiss.*^® Other 
is to expedite the administration of justice.®® motions or requests may, in proper circumstances, 

A motion to strike, under the Rule, is, speaking motions to strike.'?! 

generally, one of limited scope,®7 and has a limited It has been held that a motion to strike, under 


65. U.S.—Moore v. C. A. Olsen Mfg. 
Co., D.C.Ohio, 7 F.R.D. 269— 
Strahle-Johnson Supply Co. v. 
John Douglas Co., D.C.Tenn., 1 F. 
RD. 279—^Myers v. Beckman, D.C. 
Okl., 1 F.R.D. 99. 

Amendment of Bnle 
By amendment of 1946, effective 
March 19, 1948, words “any insuffi¬ 
cient defense” were added to this 
paragraph of Rule. 

U.S.—^Wilkinson v. Feild, D.C.Ark., 
108 F.Supp. 641. 

Reinforcement of Bnle 8 (e) 

This Rule reinforces Federal Rules 
of Civil Procedure, Rule 8 (e), 28 U.S. 
C.A., which provides that each aver¬ 
ment of a pleading shall be simple, 
concise, and direct. 

U.S.—lafrate v. Compagnie Generale 
Transatlantlque, D.C.N.T., 12 F.R 
D. 71. 

Objection held withdrawn 
U.S.—Thierfeld v. Postman’s Fifth 
Avenue Corporation, D.C.N.Y., 37 
F.Supp. 958. 

A plaintiff, as well as a defendant, 
may avail himself of motion to strike. 
U.S.—^Dysart v. Remington Rand, D. 
C.Conn., 31 F.Supp. 296. 

Matter which is Improper in a 
pleading may be ordered stricken. 
U.S.—^Moore v. Prudential Ins. Co. of 
America, D.C.N.C., 166 F.Supp. 215 
—^U. S. V. 342.81 Acres of Land, 
More or Less in Hall County, State 
of Ga., D.C.Ga., 134 F.Supp. 430. 

Duel V. National Sur. Corp., D.C. 
Wis., 4 F.R.D. 336. 

Defenses requiring separate state¬ 
ments 

Rule is inapplicable with respect 
to defenses which require separate 
statements. 

U.S.—^Porto Transport, Inc., v. Con¬ 
solidated Diesel Elec. Corp., D.C. 
N.Y., 19 F.R.D. 266. 

Headings In complaint 
Where pleadings were bulky, but 
were not in evidence, headings, or 
headlines, such as ’’Parties, Purpose 
of Action, Jurisdiction and Venue,” 
which in no way prejudiced defend¬ 
ants, but were helpful to court in di¬ 
recting its attention to contents, 
would be permitted to remain in 
complaint, as against motion to 
strike, notwithstanding they tech¬ 
nically violated Rule prescribing 
form of pleadings. 

U.S.—^Winkler-Koch Engineering Co. 
86A C.J.S.—39 


V. Universal Oil Products Co 
(Del.), D.C.N.Y., 79 F.Supp. 1013. 
Allegations stricken 
U.S.—^Neely v. Merchants Trust Co. 
of Red Bank, C.C.A.N.J., 113 F.2d 
953, certiorari denied 61 S.Ct. 171, 
311 U.S. 705, 85 L.Ed. 457, rehear¬ 
ing denied 61 S.Ct. 391, 311 U.S. 
730, 86 L.Bd. 475. 

La Guardia v. Austin-Bliss Gen¬ 
eral Tire Co., D.C.N.Y., 41 F.Supp. 
678—Sbicca-Del Mac., Inc., v. Mili- 
us Shoe Co., D.C.Mass, 36 F.Supp 
623—Gross v. Independence Shares 
Corporation, D.C.Pa., 36 F.Supp. 541 
—^Brockway Glass Co. v. Hartford- 
Empire Co., D.C.N.Y., 36 F.Supp. 
470—Samuel Goldwyn, Inc., v. 
United Artists Corporation, D.C. 
N.Y., 35 F.Supp. 633—^Automatic 
Radio Mfg Co. v. National Carbon 
Co., D.C.Mass., 35 F.Supp. 454—; 
Tatum V. Acadian Production Cor¬ 
poration of Louisiana, D.C.La., 35 
F Supp. 40—^Engler v. General Elec¬ 
tric Co., D.C.N.Y., 32 F.Supp. 913 
—Satink V. Township of Holland, 
28 F.Supp. 67, vacated on other 
grounds 31 F.Supp. 229. 

Buckley v. Music Corporation 
of America, D.C.Del., 1 F.R.D. 602 
—^Haddock v, Springfield Yellow 
Cab Co., D.aOhio, 1 F.R.D. 604— 
Hindleman v. Specialty Salesman 
Magazine, D.C.Ill., 1 P.R.D. 278— 
Mulloney v. Federal Reserve Bank 
of Boston, D.C.Mass., 1 F.R.D. 153. 
Allegations not stricken 
U.S.—Samuel Goldwyn, Inc., v. Unit¬ 
ed Artists Corporation, D.C.N.Y., 
35 F.Supp. 633—^Loughman v. Pitz, 
D.C.N.Y., 29 P.Supp. 882. 

U, S. for Use of Deane v. Row- 
ley Const. Co., D.C.R.I., 2 F.R.D. 6 
—Green v. McGaughy, D.C.Tenn., 1 
P.R.D. 604—^McBlwain v. Wickwire 
Spencer Steel Co., D.C.N.Y., 1 F.R. 
D. 177—^Phoenix Hardware Co. v. 
Paragon Paint & Hardware Corpo¬ 
ration, D.CJJT.Y., 1 F.R.D, 116. 

66. U.S.—^American Mach. & Metals 
V. De Bothezat Impeller Co., D.C. 
N.Y., 8 F.RD. 306. 

67. U.S.—Wooldridge Mfg. Co. v. R 
G. La Toumeau, Inc., D.C.Cal., 79 
P.Supp. 908. 

Diberallty in pleading 
As against a motion to strike, sub¬ 
stantial liberality is accorded pleader 
in assertion of his claim or defense, 
and it is not the practice to allow a 
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defendant to remould plaintiff’s 
pleadings in order to suit his pleasure 
or convenience. 

U.S.—Howell V. Gray, D.C.Neb., 10 
P.R.D. 268. 

68. U.S.—^U. S. V. Crown Zellerbach 
Corporation, D.C.Ill., 141 F.Supp. 
118. 

Motion to strike matter from motion 
Plaintiff’s motion to strike from 
defendants’ motion for a more defi¬ 
nite statement or a bill of particulars 
and for other relief certain specifica¬ 
tions of relief sought was required 
to be dismissed, since it was not 
proper remedy under Federal Rules. 
U.S.—Klages v. Cohen, D.C.N.Y., 5 
P.R.D. 32. 

69. U.S.—Brown & Williamson To¬ 
bacco Corp. V. U. S., C.A.B:y., 201 F. 
2d 819. 

Searching whole record 
A motion to strike, which is in 
the nature of a demurrer, searches 
the whole record. 

U.S.—^U. S. V. Van Schaack Bros. 
Chemical Works, D.C.I11., 33 F, 
Supp. 822. 

70. U.S.—U. S. V. Parcel of Land in 
Town of Middletown, New Castle 
County, D.C.Del., 32 F.Supp. 718. 

Motion under Bnle 12 (b) 

A motion to strike, submitted un¬ 
der the Federal Rules of Civil Pro¬ 
cedure, Rule 12 (b), 28 U.S.C.A., aft¬ 
er the fashion of a motion to dismiss, 
is in effect a motion to dismiss. 

U.S.—Schwartzman v. United Air 
Lines Transp. Corp., D.C.Neb., 6 
P.RD. 617. 

71. Motion to dismiss 

(1) Plaintiffs’ motion filed imder 
the Federal Rules of Civil Procedure, 
Rule 12 (b), 28 U.S.C.A., to dismiss 
defendant’s answer on ground that it 
was an insufficient defense was not 
a proper remedy, but would be treat¬ 
ed as a motion under Rule 12 (f) to 
strike alleged insufficient defense, 
U.S.—^Wilkinson v, Feild, D.C.Ark., 

108 P.Supp. 641. 

(2) Motion to dismiss partial de¬ 
fense and set-off by way of recoup¬ 
ment would be treated as motion to 
strike. 

U.S.—^U. S. Plywood Corp. v. Hud¬ 
son Lumber Co., D.C.N.Y., 17 F.R. 
D. 258. 

Bequest for ruling on defense 
Where action on payment bond 
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this Rule of Procedure, can be used only to attack 
the enumerated defects in a pleading test of 
whether allegations are objectionable within the 
Rule is whether evidence in their support would be 
admissible.'^^ Jn suits involving multiple and com¬ 
plex issues, greater latitude in pleading may be 
allowed as against a motion to strike,*^^ since the 
impertinence may not be so clear 

A motion to strike will ordinarily be denied where 
the allegations under attack are of such a character 
that their sufficiency should not be determined sum¬ 
marily, but should be decided only after a hearing 
or decision on the merits.^® 

A defense may be stricken under the Federal 


Rules of Civil Procedure, Rule 16, 28 U.S.C.A., 
authorizing the simplification of the issues.77 

Inconsistent allegations are not barred by the 
Federal Rules of Civil Procedure, Rule 12 (f), 28 
U.S.C.A., authorizing the court to order matter 
stricken from any pleading.78 On the other hand, an 
equitable defense has been stricken, on motion of 
plaintiff, as performing no office, but as being con¬ 
tradictory to the theory embodied in another de- 
fenseJ^ 

Moot matters. Allegations of matters which are 
moot are subject to a motion to strike,80 but allega¬ 
tions as to matters which have not been put to rest 
are not subject to such a motion.81 The dismissal 


posted by principal contractor to 
Qualify for award of United States 
grovernment contract was brought in 
district court having no jurisdiction 
of action under statute requiring 
that such action be brought in dis¬ 
trict court for any district in which 
contract was to be performed and 
executed, plaintilTs request for a 
ruling on affirmative defense of lack 
of jurisdiction would be treated as a 
motion to strike such defense. 

U.S.—^U. S. for Use and Benefit of 
Fairbanks Morse & Co. v. Bero 
Const. Corp., D.C.N.Y., 148 F.Supp. 
295. 

73. U.S,—Card v. Elmer C. Breur, 
Inc., D.C.Ohio, 42 F.Supp. 701. 
ApplioablUty of res ipsa loquitur 
doctrine 

Where, however, complaints set 
forth in one count two separate 
claims, one on basis of negligence 
without regard to res ipsa loquitur 
and other setting forth claim on 
basis of that doctrine, defendant 
would be permitted to raise question 
as to applicability of doctrine by 
moving to strike from complaint al¬ 
legations asserting claim on basis 
of doctrine, even though Federal 
Rules of Civil Procedure did not ex¬ 
pressly provide for use of motion to 
strike specific allegations for such 
purpose. 

D.C.—Smith v. Pennsylvania Central 
Airlines Corp., D.C., 76 F.Supp. 940, 
6 A.L.R.2d 521. 

73. U.S.—^Parks-Cramer Co. v. Math¬ 
ews Cotton Mills, D.C.S.C., 36 F. 
Supp. 236. 

Mitchell V. American Republic 
Ins. Co., D.C.Iowa, 20 F.R.D. 116— 
International Tag & Salesbook Co. 
V. American Salesbook Co., D.C.N. 
Y., 6 F.R.D. 45. 

Judgment 

If judgment referred to in counter¬ 
claim as basis for cause of action 
therein alleged would not be admissi¬ 
ble at trial of action, it should not 
have been pleaded, and motion to 


strike was proper method of raising 
the question. 

U.S.—^Barnsdall Refining Corporation 
V. Birnamwood Oil Co., D.C.Wis., 
32 F.Supp. 308. 

Allegations as to prior accidents 
U.S.—^Knight v. Baltimore & O. R. 
Co., D.C.N.Y., 8 F.R.D. 261, adhered 
to 8 F.R.D. 256. 

Allegations not constituting admissi¬ 
ble evidence 

Paragraph of complaint which con¬ 
tained allegations which would not 
constitute admissible evidence at tri¬ 
al would be stricken from the plead¬ 
ings on defendant’s motion. 

U.S.—Tucker v. A & P Pood Stores, 
D.C.Ohio, 9 F.R.D. 607. 

History of actions against plaintiff 
Portions of petition by defendant 
reciting the history of criminal and 
civil actions Instituted against plain¬ 
tiff in another jurisdiction, and dis¬ 
posal of those actions by plea of 
nolo contendere and consent decree, 
respectively, would not be stricken 
on plaintiff’s motion, but would be 
permitted to stand until trial judge 
decided whether evidence in connec¬ 
tion therewith was properly admissi¬ 
ble, 

U.S.-—A, B. Dick Co. V. Marr, D.C.N. 
Y., 9 F.R.D. 99. 

74. U.S.—Thor Corp. v. Automatic 

W'asher Co., D.C.Iowa, 91 F.Supp. 
829—Randolph Laboratories v. 

Specialties Development Corp., D. 
C.N.J., 62 F.Supp. 897. 

Groves v. Paden City Glass Mfg. 
Co., D.aW.Va., 2 F.R.D. 300--U. 
S. for Use of Deane v. Rowley 
Const. Co., D.C.R.I., 2 P.R.D. 6— 
Courteau v. Interiake S. S. Co., D.C. 
Mich., 1 F.R.D. 429. 

75. U.S.—Thor Corp. v. Automatic 
Washer Co., D.C.Iowa, 91 F.Supp. 
829. 

U. S. for Use of Deane v. Rowley 
Const. Co., D.C.R.I., 2 F.It.D. 6. 

76. U.S.—Gibbs v. Buck, Fla., 69 S. 
Ct. 726, 307 U.S. 66, 83 L.Ed. 1111. 
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Hershel Cal. Fruit Products Co. 
V. Hunt Poods, D.C.Cal., 119 P. 
Supp. 603—Sbicca-Del Mac, Inc., v. 
Milius Shoe Co., D.C.Mass., 36 F. 
Supp. 623—^Alropa Corporation v. 
Heyn, D.C.Pa., 30 PSupp. 668. 

Rummel v. New York Life Ins. 
Co., D.aWash., 1 F.R.D. 111— 
Nordman v. Johnson City, D.C.Ill., 
1 P.R.D. 61. 

Rule applied to motion to strike de¬ 
fense see infra § 435. 

77. U.S.—Intra - Mar Shipping 
(Cuba) S. A. V. John S. Emery & 
Co., D.C.N.Y., 11 F.R.D. 284—Yale 
Transport Corporation v. Yellow 
Truck «& Coach Mfg. Co., D.C.N.Y., 
3 P.R.D. 440, 

78. U.S.—^Elgin Corp. v. Atlas Bldg. 
Products Co., C.A.N.M., 251 P.2d 
7, certiorari denied 78 S.Ct. 1371, 
367 U.S. 926, 2 L.Ed.2d 1370. 

Langwood Products v. De Luxe 
Game Corp., D.C.N.Y., 9 P.R.D. 418. 
Allegations held not Inconsistent 
U.S.—^Watkins v. Great Am. Indem. 
Co. of N. Y., D.C.La., 98 F.Supp. 
603. 

79. U.S.—^United Distillers Agency 
V. Old Rock Distilling Co., D.C.Mo., 
3 P.R.D. 179. 

80. In stockholder’s derivative ac¬ 
tion, paragraph of complaint alleg¬ 
ing that defendant officer purchased 
stock from corporate defendant and 
when transaction was challenged re¬ 
turned shares and canceled purchase 
would be stricken as presenting moot 
matter. 

U.S.—Perrott v. U. S. Banking Cor¬ 
poration, D.C.Del., 63 F.Supp. 953. 

81. Surreptitious Inducement of em¬ 
ployee 

Allegation in petition by defendant 
that plaintiff surreptitiously induced 
a chemical expert who had been hired 
by defendant to assist in defense of 
the litigation to leave employ of de¬ 
fendant and enter employ of plaintiff 
would not be stricken on plaintiff’s 
motion as having been put at rest by 
original decision in the suit. 
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of the complaint renders moot plaintiff’s motion to 
strike a defense from the answer.^s 

Matter properly shown at trial. Where a para¬ 
graph of an answer, although it may state no de¬ 
fense, does concern a matter which can properly be 
shown at the trial, it should not be stricken.83 

Withdrawal of defense. A defense which has 
been withdrawn by plaintiff from his amended reply 
to defendant’s counterclaims will be ordered strick¬ 
en from the amended reply.^^ 

Matter for instructions. A matter which is for 
the instructions of the court should not be pleaded, 
and an allegation as to it should be stricken on 

motion.ss 

What law governs; substantive lazv. In deter¬ 
mining whether the trial court erred in striking 
defenses in an action in the federal district court 
in Alaska, the Federal Rules of Civil Procedure, 
28 U.S.C.A., are controlling, and not the statutes 
of Alaska.^® On the other hand, a federal court 
passing on a motion to strike in a diversity case in¬ 
volving substantive law and not procedure, must 
view the matter the same as a state court.87 

Former practice. Prior to the promulgation of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
it was the law, under Equity Rules, Rule 33, that 
the sufficiency of an affirmative defense, set-off, or 
counterclaim in an answer could be tested by a 
motion to strike.^s It was held that other parts of 


the answer could be tested in the same manner,33 
and that, while not expressly provided for by the 
Equity Rules, a party could move to strike denials 
in an answer as sham.^o Other decisions, however, 
held that a motion to strike was not addressed to 
an answer in its entirety,and that the motion 
would be denied where the answer contained not 
only affirmative defenses, but also express and direct 
denials of crucial allegations of the biH,^2 or where 
the questions raised by the answer were of such 
character that they should not be determined imtil 
all the facts were presented by the evidence.^® 

Under Equity Rules, Rule 21, scandalous or im¬ 
pertinent matter in a pleading could be stricken 
by the court, on motion or on its own initiative, on 
such terms as it saw fit.®^ 

Under Equity Rules, Rule 25, providing that the 
bill should contain a short and simple statement of 
the ultimate facts on which plaintiff sought relief, 
allegations in a bill of due diligence on the part 
of plaintiff, rebutting laches, which set out various 
letters showing diligence were held properly plead¬ 
ed and not subject to strike on the ground of 
violation of the rules of brevity.®5 

Under the Practice Conformity Act, Rev.St. § 914, 
which formerly prevailed, the federal courts, in 
actions at law, were required to conform to the 
state practice of the state courts with respect to 
motions to strike.®® 


U.S.—^A. B. Dick Co. v. Marr, D,C.N. 

T. , 9 F.R.D. 99. 

82 . U.S—Weiss v. U. S., C.A.N.Y,, 
199 F.2d 464, certiorari denied 73 
S.Ct. 604, 344 U.S. 934, 97 L.Bd. 718, 
rehearing denied 73 S.Ct. 643, 345 

U. S. 914, 97 L.Ed. 1348. 

83 . U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., D.C.Mlnn., 92 F. 
Supp. 603. 

84 . U.S.—^American Mach. & Metals 

V. De Bothezat Impeller Co., D.C. 
N.T., 8 P.R.D. 306. 

85. U.S.—Knight v. Baltimore & O. 
R. Co., D.C.N.T., 8 F.R.D. 261, ad¬ 
hered to 8 F.R.D. 256. 

86. U.S.—Morgan Elec. Co. v. Neill, 

C. A.Alaska, 198 F.2d 119. 

87 . U.S.—Josewskl v. Midland Con¬ 
structors, Inc., D.C.S.D., 117 F.Supp. 
681. 

88. U.S.—Hann v. Venetian Blind 
Corporation, D.C.Cal., 16 F.Supp. 
372—Irving Trust Co. v. Frimltt, 

D. C.N.T., 1 F.Supp. 16. 

21 C.J. p 486 note 24 [b]. 

Motion against codefendant 

Equity Rules, Rule 33, did not 
give a defendant the right, by mo¬ 


tion to strike, to test the sufficiency 
of the answer of a codefendant to 
the bill. 

U.S.—U. S. V. Mason, D.C.Fla., 1 P.2d 
318. 

Scope of motion 

It was held that motions to strike 
defenses could not be carried back 
so as to test bill already held to 
state cause of action cognizable in 
equity. 

U.S.—Todd V. Russell, D.C.N.T., 1 F. 
Supp. 788. 

89. D.C.—^National Ass’n of Certified 
Public Accountants v. U. S., 292 F. 
668, 53 APP.D.C. 391. 

Pailnre to state defense in short and 
simple terms 

U.S.—H. Wagner & Adler Co. v. Mali, 
C.C.A.N.Y., 74 F.2d 666. 

90. U.S.—U. S. V. Greater New York 
Live Poultry Chamber of Com¬ 
merce, D.C.N.Y., 63 F.2d 618, first 
case. 

Inquiry into facts 

Federal courts could make prelim¬ 
inary inquiry into facts to determine 
whether Issue existed in view of 
claim that denial was sham. 

U.S.—Liebling v, Barbara Building & 
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Development Corporation, D.CFla,, 

62 F.2d 183. 

91. U.S.—Baush Mach. Tool Co. v. 
Aluminum Co. of America, D.C. 
Conn., 60 F.2d 586, affirmed, C.C. 
A., 63 F.2d 778, certiorari denied 
Aluminifm Co. of America v. Baush 
Mach. Tool Co., 63 S.Ct. 658, 289 
U.S. 739, 77 L.Ed. 1486. 

92. U.S.—Stephens Fuel Co. v. Bay 
Parkway Nat. Bank of Brooklyn, 
N. Y., D.C.N.Y., 10 F.Supp. 395. 

Atlantic Refining Co. v. Port Lo- 
bos Petroleum Corporation, D.C. 
Del., 283 F. 701. 

93. U.S.—^Atlantic Refining Co. v. 
Port Lobos Petroleum Corporation, 
supra. 

94. U.S.—^Western Union Tel. Co. v. 
Louisville & N. R. Co., Ga., 250 F. 
199, 162 C.C.A. 335, appeal dis¬ 
missed 39 S.Ct. 18, 248 U.S. 532, 

63 L.Ed. 406, certiorari denied 39 
S.Ct. 18, 248 U.S. 676, 63 L.Ed. 428, 
429. 

21 C.J. p 380 note 11. 

95. U.S.—Foster v. Callaghan & Co., 
D.C.N.Y., 248 F. 944. 

96. U.S.—Hanes v. Johns, D.C.N.Y., 
56 F.2d 241—Quittner v. Motion 
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§ 414. Discretion of Court 

The granting of a motion to strike is within the 
discretion of the court. 

The Federal Rules of Civil Procedure, Rule 12 
(f), 28 U.S.C.A., relating to motions to strike, is per- 
missive^^ and not mandatory,so that the court has 
a discretion with respect to the granting of such a 
motion.99 The matter is one as to which a judge is 
compelled to use judgment.^ 
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§ 415. Motion Not Favored 

Motions to strike are not favored and should be 
granted sparingly and only If clearly warranted, doubt 
being resolved In favor of the pleading. 

Motions to strike are not favored, or are not 
regarded with favor,2 probably because of their dila¬ 
tory nature.3 Such motions are not to be freely 
granted,^ and the striking of pleadings should be 
sparingly allowed,^ the power to strike being applied 


Picture Producers & Distributors 
of America, D.C.N.T., 60 P.2d 266. 

Mershon v. O’Neill, D.C.N.T., 12 
P.Supp. 282. 

26 C.J. p 815 note 71. 

Partlctaar matters 

(1) Striking of petition for failure 
to state cause of action. 

U.S.—Jack r. Armour & Co., C.CA.. 
Neb., 291 F. 741. 

(2) Striking of sham complaint or 
cross petition. 

U.S.—Gordetsky v. Shell Eastern Pe¬ 
troleum Products, C.C.A.N.J,, 101 
P.2d 760—Conrad Rubber Co. v. 
Goodyear Tire & Rubber Co., C.C. 
A.Ohio, 16 P.2d 193. 

(3) Pleas subject to motion to 
strike 

U.S.—U. S. V. Forbes, D.C.Ala., 269 
P. 685, affirmed, C.C.A., Forbes v. 
U. S., 268 F. 273. 

(4) Striking a plea of statute of 
limitations before trial. 

U.S.—Snare & Trlest Co. v. Fried¬ 
man, N.J., 169 F. 1, 94 C.C.A. 369, 
40 Li.R.A.,N.S., 367, certiorari de¬ 
nied 29 S.Ct. 700, 214 U.S. 618, 63 
Ii.Bd. 1066. 

(6) Rule of state courts that they 
are not required to strike from com¬ 
plaint allegations of evidence, based 
on reason that it would be too oner¬ 
ous a burden on courts constantly to 
prune and rectify pleadings, was 
held not binding on a federal court. 
U.S.—^Northwestern Nat. Bank of 
Portland v. Andersen, D.C.N.T., 279 
F. 272. 

97. U.S.—^Higgins v. Shenango Pot¬ 
tery Co., D.C.Pa., 99 F.Supp. 622— 
Plttston-Luzeme Corp. v. U. S., D. 

C. Pa., 86 P.Supp. 460—^Tivoli Real¬ 
ty V. Paramount Pictures, D.C.Del., 
80 F.Supp. 800. 

Gas Consumers Ass'n v. Phila¬ 
delphia Gas Works Co., D.C.Pa., 12 
F.R.D. 126—Sinkbeil v. Handler, 

D. C.Neb., 7 P.B.D. 92. 

98 . U.S. — Gas Consumers Ass’n v. 
Philadelphia Gas Works Co., D.C. 
Pa., 12 P.R.D. 126—Sinkbeil v. 
Handler, D.aNeb., 7 F.R.D. 92. 

99 . U.S.—Tivoli Realty v. Paramount 
Pictures, D.C.Del., 80 P.Supp. 800. 

Cliasan v. Mutual Factors, D.C. 
N.T., 3 F.R.D. 477. 

Broad discretion. 

U.S.—^Moore v. Prudential Ins. Co. of 


America, D.C.N.C., 166 F.Supp. 216 
—^Higgins V. Shenango Pottery Co., 
D.C.Pa., 99 P.Supp. 522. 

Mortensen v. Chicago, Great 
Western Ry. Co., D.C.Iowa, 2 F.R. 
D. 121. 

liberal discretion 

U.S.—Thor Corp. v. Automatic Wash¬ 
er Co., D.C Iowa, 91 F.Supp. 829. 
Sound discretion 

U.S—^Hartman Elec. Mfg. Co. v. 
Prime Mfg. Co., D.C.Wis., 9 P.R.D. 
510. 

Sound Judicial discretion 
U.S.—Louisiana Farmers Protective 
Union v. Great Atlantic & Pacific 
Tea Co. of America, D.C.Ark., 83 P. 
Supp. 646. 

Wide measure of discretion 
U.S.—^Plttston-Luzerne Corp. v. U. 
S., D.C.Pa., 86 P.Supp. 460. 

U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 17 P.R.D. 258 
—^Doble V. Standard Brands, D.C. 
Mass., 11 F.R.D. 200—Sinkbeil v. 
Handler, D.C.Neb., 7 F.RD. 92. 
TTiolatlon of Buie 8 

Striking of a pleading as violative 
of Federal Rules of Civil Procedure, 
Rule 8, 28 U.S.C.A., is within the 
sound discretion of the court. 

U.S.—Boerstler v. American Medical 
Ass’n, D.C,I11., 16 P.R.D. 437. 

1. U.S.—Chasan v. Mutual Factors, 
D.C.N.Y., 8 P.R.D. 477. 

2. U.S.—^Moore v. Prudential Ins. 
Co. of America, D.C.N.C., 166 P. 
Supp. 216—Wyatt v. Pennsylvania 
R. Co., D.C.Del., 164 F.Supp. 143 
—^Russo V. Merck & Co., D.C.R.I., 
138 P.Supp. 147—Williams v. Mc¬ 
Daniel, D.C.Nev., 119 P.Supp. 247— 
Edwards v. Kings Mountain Memo¬ 
rial Hospital Ass'n, D.C.Tenn., 118 
F.Supp. 417—^Bloombury Woolen 
Co. V, Moosehead Woolen Mills, D. 
C.Me., 109 F.Supp. 804—Wells v. 
Place, D.C.Ohlo, 92 F.Supp. 473— 
U. S. V. Bize, D.C.Neb., 86 P.Supp. 
939—Wooldridge Mfg. Co. v. R. G. 
La Toumeau, Inc., D.C.Cal., 79 F. 
Supp. 908—^Ruven v. Graham, D.C. 
Ohio, 71 P.Supp. 876—^Radtke Pat¬ 
ents Corporation v. C. J. Tagliabue 
Mfg. Co., D.C.N.Y.. 31 F.Supp. 226. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.C.Ind., 22 P.R.D. 608—De 
BelaiefC v. Moulton, D.C.R.I., 17 F. 
R.D. 207—Boerstler v. American 


Medical Ass’n, D.C.Ill., 16 F.R.D. 
437—^Metropolitan Life Ins. Co. v. 
Everett, DC.N.Y., 15 F.R.D. 498— 
Walmac Co. v. Isaacs, D.C.R.I., 16 
P.R.D. 344—^Whalen v. Phoenix In- 
dem. Co., D.C.La., 16 F.R.D, 42— 
Collette V. Zenith Dredge Co., D.C. 
Mmn., 11 P.R.D. 694—^H. K. Porter 
Co. V. Bremer, D.C.Ohlo, 11 P.R.D. 
89—^Wanecke v. Northwest Air¬ 
lines, D.C.Ohlo, 10 P.R.D. 403— 
Kerting v. Riddle, D.C.Ohio, 9 F.R. 
D. 699—^Moore v. C. A. Olsen Mfg. 
Co., D.aOhlo, 7 F.R.D. 269—Conto- 
george v. Spyrou, D.C.N.Y., 7 P.R.D. 
223—Klages v. Cohen, D.C.N.Y., 7 
P.RD. 216—^P. E. Myers & Bros. 
Co. V. Goulds Pumps, D.C.N.Y., 5 
P.R.D. 132—Sano Petroleum Corpo¬ 
ration V. Shell Oil Co., D.C.N.Y., 8 
P.R.D. 181—^Barrom v. Roux La¬ 
boratories, D.C.N.Y., 3 P.R.D. 176— 
Sinaiko Bros. Coal & Oil Co. v. 
Ethyl Gasoline Corporation, D.C.N. 
Y., 2 F.R.D. 305. 

Motion to strike: 

Entire pleading see Infra § 430. 
Immaterial matter see infra S 

418. 

Impertinent matter see infra S 

419. 

Redundant matter see infra § 420. 
Scandalous matter see infra § 421. 
Motion in disfavor 

U.S.—^Hathaway Motors, Inc. v. Gen¬ 
eral Motors Corp., D.C.Conn,, 19 P. 
R.D. 359. 

Ambignity; indefiniteness 

Motions to strike portions of com¬ 
plaint for ambiguity and indefinite¬ 
ness are not favored. 

U.S.—Silverman v. Cinofsky, D.C.I11., 
16 P.R.D. 122. 

3. U.S.—^Boerstler v. American Medi¬ 
cal Ass’n, D.C.I11., 16 F.R.D. 437. 

4. U.S.—^Maschmeijer v. Ingram, D. 
C.N.Y., 97 P.Supp. 639. 

Hill, Brown Corp. v. Bosler, D.C. 
R.I., 14 F.R.D. 170—^American 
Mach. & Metals v. De Bothezat 
Impeller Co., D.CJ^.Y., 8 F.R.D. 
306. 

Caution advisable 
Caution on part of court is partic¬ 
ularly advisable in view of fact that 
division of court ruling on motion 
may not hear cause. 

U.S.—Wells V. Place, D.C.Ohio, 92 F. 
Supp. 473. 

5. U.S.—^King V. Mutual Life Ins. 
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judiciously;® the remedy is a drastic one, to be 
resorted to only when required for the purposes 
of justice^ Such motions are rather,8 or some¬ 
what,^ strictly considered, and a strict policy is 
followed with respect to them.l® 

So, the motion should be sustained only if clearly 
warranted,and if any doubt exists the motion 
should be denied, any doubts being resolved in favor 
of the pleading,i2 especially when it would be more 
satisfactory to determine the sufficiency of the de¬ 
fense after more facts are known.^^ 


§ 416. Prejudice to Other Party 

Ordinarily matter will be stricken only If its presence 
In the pleading would prejudice or harm the other party. 

Under the Federal Rules of Civil Procedure, Rule 
12 (f), 28 U.S.C.A., authorizing the court to order 
any insufficient defense or any redundant, immate¬ 
rial, impertinent, or scandalous matter stricken from 
any pleading, objectionable matter will be stricken 
if, or only if, it is clearly shown to be prejudicial, 
or unduly prejudicial, to the other party,!^ at least 


Co. of N. T., D.C.Tenn., 114 F.Supp. 
700. 

This Is partly because of the prac¬ 
tical difficulty of deciding cases with¬ 
out a factual record. 

U.S.—Brown & Williamson Tobacco 
Co. V. U. S., C.A.Ky., 201 F.2d 819. 

6. U.S.—^De Luxe Theatre Corp. v. 
Balaban & Katz Corp., D.C.Ill., 88 
F.Supp. 311. 

7. U.S.—Brown & Williamson To¬ 
bacco Corp. V. U. S., C.A.Ky., 201 
F.2d 819. 

8 . U.S.—Dimenco v. Pennsylvania R. 
Co., D.C.Del., 126 F.Supp. 417— 
Paramount Textile Machinery Co. 
V. Burlington Mills Corp., D.C.Del., 
90 F.Supp. 66—Tivoli Realty v. 
Paramount Pictures, D.C.Del., 80 
F.Supp. 800. 

Lopez V. Resort Airlines, D.C.N. 

T. , 18 F.R.D. 37. 

9. U.S.—^Dlmet Proprietary, Limited 
V. Industrial Metal Protectlves, D. 

C. Del, 109 F.Supp. 472. 

10. U.S.—U. S. V. Jerome, D.C.N.T., 
115 F.Supp. 818. 

11. U.S.—Bowles V. Chas. A. Krause 
Milling Co., D.C.W1S., 62 F.Supp. 
244. 

Whalen v. Phoenix Indem. Co., 

D. C.La., 15 F.R.D. 42—U. S. for 
Use of Deane v. Rowley Const. 
Co., D.C.R.I., 2 F.R.D. 6—Courteau 
V. Interlake S. S. Co., D.C.Mich., 1 
F.R.D. 429. 

Courts are reluctant to grant mo¬ 
tions to strike matter from any plead¬ 
ings unless such action is clearly 
warranted. 

U.S.—^Rosenblatt v. United Air Lines, 
Inc., D.C.N.T., 21 F.R.D. 110. 

Matter obviously within condem¬ 
nation of Buie should be stricken. 
U.S.—^International Tag & Salesbook 
Co. v. American Salesbook Co., D.C. 
N.T., 6 F.R.D. 46. 

12. U.S.—^Edwards v. Kings Moun¬ 
tain Memorial Hospital Ass’n, D.C. 
Tenn., 118 F.Supp. 417—U. S. v. 
Blze, D.C.Neb., 86 F.Supp. 939— 

U. S. ex rel. Rodriguez v. Weekly 
Publications, D.C.N.T., 74 F.Supp. 
768—Radtke Patents Corporation v. 
C. J. Tagliabue Mfg. Co., D.C.N.T., 
81 F.Supp. 226. 


De Belaieff v. Moulton, D.C.R.I., 
17 F.R.D. 207—Walmac Co v 
Isaacs. D.C.R.I., 15 F.R.D. 344— 
Doble V. Standard Brands, D.C. 
Mass., 11 F.R.D. 200—Tucker v. A. 
& P. Food Stores, D.C.Ohio, 9 F.R. 
D. 607—^Moore v. C. A. Olsen Mfg. 
Co., D.aOhio, 7 F.R.D. 269. 

Doubt as to raising of issue see infra 
§ 418. 

Doubt as to availability of averments 
as defense 

Motion should not be granted If 
court Is in any doubt that averments 
objected to cannot avail as defenses. 
U.S.—Pittston-Luzerne Corp. v. U. S., 
D.C.Pa., 86 F.Supp. 460. 

13. U.S.—^Doble v. Standard Brands, 
D.C.Mass., 11 F.R.D. 200. 

14. U.S.—^Moore v. Prudential Ins. 
Co. of America, D.C.N.C., 166 F. 
Supp. 216—^Rosen v. Texas Co., D. 

C. N.Y., 161 F.Supp. 65—Schreiber 

V. Loew’s Inc., D.C.Mich., 147 F. 
Supp. 319—^U. S. V. Crown Zeller- 
bach Corp., D.C.I11., 141 F.Supp. 
118—^Russo V. Merck & Co., D.C. 
R.I., 138 F.Supp. 147—^Maschmeljer 
V. Ingram, D.C.N.T., 97 F.Supp. 639 
—^Pittston-Luzeme Corp. v. U. S., 

D. C.Pa., 86 F.Supp. 460—^Ruven v. 
Graham, D.C.Ohio, 71 F.Supp. 876 
—Gross V. Independence Shares 
Corporation, D.C.Pa., 36 F.Supp. 641 
—^Westmoreland Asbestos Co. v. 
Johns-Manville Corporation, D.C.N. 
Y., 30 F.Supp. 389, adhered to 32 
F.Supp. 731, affirmed, C.C.A., 113 F. 
2d 114—^Bh:uus v. General Motors 
Corporation, D.CJNT.Y., 27 F.Supp. 
637. 

De Belaieff v. Moulton, D.C.R.I., 
17 F.R.D. 207—Walmac Co. v. 
Isaacs, D.C.R.I., 15 F.R.D. 344— 
Hill, Brown Corp, v. Bosler, D.C. 
R.I., 14 F.R.D. 170—Collette v. 

Zenith Dredge Co., D.C.Minn., 11 
F.R.D. 694—^H. K. Porter Co. v. 
Bremer, D.C.Ohio, 11 F.R.D. 89— 
Wanecke v. Northwest Airlines, D. 

C. Ohlo, 10 F.R.D. 403—^Tucker v. 
A. & P. Pood Stores, D.C.Ohio, 9 
P.R.D. 607—^American Mach. & 
Metals V. De Bothezat Impeller Co., 

D. C.N.Y., 8 P.R.D. 306—Vemor’s 
Ginger Ale Bottling Corp. of Bos¬ 
ton V. Hiires-Ideal Bottling Co., D. 
C.Neb., 8 F.R.D. 240—Contogeorge 
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V. Spyrou, D.C.N.Y., 7 F.R.D. 223— 
Klages V. Cohen, D.C.N.Y., 7 F.R.D. 
216—Sano Petroleum Co. v. Shell 
Oil Co., D.C.N.Y., 3 P.R.D. 181— 
Minneapolis Gasoline & Fuel Co. 
V. Ethyl Gasoline Corporation, D.C. 
N.Y., 2 P.R.D. 307—Sinaiko Bros. 
Coal «& Oil Co. V. Ethyl Gasoline 
Corporation, D.C.N.Y., 2 P.R.D. 305 
—^Meek v. Miller, D.C.Pa., 1 P.R.D. 
162. 

Correction of inartistic pleadings 
Motions to strike are not to be em¬ 
ployed to correct inartistic pleadings 
in absence of a showing of some prej¬ 
udice to movant. 

U.S.—De Belaieff v. Moulton, D.C.R.I., 
17 F.R.D. 207—^Forstmann Woolen 
Co. V. Murray Sices Corp., D.C.N. 
Y., 10 P.R.D. 367. 

Paragraphs or allegations of com* 
plaint held prejudicial 

(1) Generally. 

U.S.—Norman R. Gravin, Inc. v. Ford 
Motor Co., D.C.Mass., 163 F.Supp. 
42. 

Murphy v. A. S. Kirkeby, D.C.N. 
Y., 9 P.R.D. 726—Howitt v. St. 
John, D.C.Ohio, 9 F.R,D. 608— 
Hutchins & Hutchins v. Interna¬ 
tional Paper Co., D.C.La., 6 F.R.D. 
610. 

(2) In actions under antitrust laws. 
U.S.—Tivoli Realty v. Paramount 

Pictures, D.C.Del., 80 F.Supp. 800 
—^Winkler-Koch Engineering Co. v. 
Universal Oil Products Co. (Del.), 
D.C.N.Y., 79 F.Supp. 1013. 

American Crystal Sugar Co. v. 
Cuban-Amerlcan Sugar Co., D.C. 
N.Y., 19 F.R.D. 396. 

(3) In action for breach of con¬ 
tract. 

U.S.—S. K. Wellman Co. v. Mechan¬ 
ics Educational Soc. of America, 
D.aOhio, 9 P.R.D. 206. 

(4) In action on fire policy. 

U.S.—^Medusa Portland Cement Co. 
V. Pearl Assur. Co., D.C.Ohio, 6 F- 
R.D. 332. 

(5) In action for death of decedent 
in an airplane accident In which one 
defendant operated plane and other 
defendant manufactured it, allega¬ 
tions with reference to negligent 
manufacture of twenty-five airplanes 
would be stricken as prejudicial. 
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where such prejudice cannot be prevented by action 
at a pre-trial conference or by a charge of the 
court to the jury;i3 so, matter will ordinarily be 
stricken only if its presence is likely to work actual^® 
or practically harm. The application of this prin¬ 
ciple to allegations of evidentiary matter is dis¬ 
cussed infra § 431, to immaterial matter, infra § 418, 
to impertinent matter, infra § 419, to redundant or 
prolix matter, infra § 420, and to unnecessary mat¬ 
ter, infra § 423. 


Where it does not appear that the opposing party 
will in any way be prejudiced by allowing the chal¬ 
lenged matter to stand, the motion to strike will be 
denied,IS particularly where refusal of the motion 
to strike may aid the court in reaching a proper 
and final determination of the issues presented.is 
So, allegations which might have been eliminated 
from the complaint, but which can do no harm to 
defendant, may be permitted to remain.^O 


U.S.—Burzycki v. Northwest Airlines, 
D.COhio, 10 F.R.D. 408. 
Inflammatory oharacterizatlons 
In civil antitrust case, character¬ 
izations of parties as “bigr five” and 
“little three" would be stricken as 
conceivably infiammatory in context 
of jury trial. 

U.S.—^Maple Drive-In Theatre Corp. 
V. Radio-Keith-Orpheum Corp., D. 
C.lSr.T., 17 F.R.D. 226. 

15. U.S.—^Williams v. McDaniel, D. 

C.Nev., 119 F.Supp. 247. 

Motion denied 

(1) Motion to strike certain por¬ 
tions of complaint because of alleged 
danger of submitting highly prejudi¬ 
cial matter to jury would be denied, 
in view of fact that pre-trial confer¬ 
ences were mandatory and that court 
could admonish jury against being 
influenced by elements other than 
factual proofs and legitimate infer¬ 
ences. 

U.S.—^French v. U. S. Fidelity & 
Guaranty Co., D.C.N.J., 88 F.Supp, 
714. 

(2) In action for wrongful death, 
where a defendant moved to strike 
matter relating to measure of re¬ 
covery from complaint, but, assum¬ 
ing that wrong measure of recovery 
had been stated, no prejudice to de¬ 
fendant would result, since jury 
would be instructed on correct meas¬ 
ure of damages after all facts were 
fully developed at trial and plead¬ 
ings would not necessarily have to 
be sent to jury, motion would be de¬ 
nied. 

U.S.—Tinker v. Northwest Airlines, 
DC.Ohio, 10 F.R.D. 372. 

16. U.S.—Securities and Exchange 
Commission v. Timetrust, Inc., D. 

C. Cal., 28 F.Supp. 34. 

Howell V. Gray, D.C.Neb., 10 F. 
R.D. 268—Somberg v. Bluemschine, 

D. C.N.T., 8 F.R.D, 197. 

“The motion to strike is in short 
a method whereby the court can 
regulate the pleadings to prevent 
real harm to the movant.” 

U.S.— K. K. Porter Co. v. Bremer, 
D.C.Ohio. 11 F.R.D. 89, 90. 

Harm held not shown 
U.S.—^Watkins v. Great Am. Indem. 
Co. of New York, D.C.La., 98 F. 
Supp. 603—^U. S. v. Johns-Manville, 
D.C.I11., 67 F.Supp. 291. 


I No resnlting Injury to defendant 
I U.S.—Howell V. Gray, D.C.Neb., 10 
F.R.D. 268. 

Argumentative allegations 
Motion to strike certain subpara¬ 
graphs in cross complaint and coun¬ 
terclaim, and, alternatively, to strike 
specifically designated words and 
phrases in such subparagraphs, on 
ground that challenged matter was 
not factual but the pleading of con¬ 
clusions and argument, was denied 
as being a resort to state court, 
rather than federal court, practice 
and on ground that allegations could 
do no harm notwithstanding some of 
the allegations were argumentative. 
U.S.—Sinkbeil v. Handler. D.C.Neb., 
7 P.R.D. 92. 

17. U.S.—Gas Consumers Ass’n v. 
Philadelphia Gas Works Co., D.C. 
Pa., 12 P.R.D. 125. 

18. U.S.—^Russo V. Merck & Co.. D. 
C.R.I., 138 F.Supp. 147—^Dimenco 
V. Pennsylvania R. Co., D.C.Del., 
126 F.Supp. 417—Danko v. Shell 
Oil Co., D.C.N.T., 116 F.Supp. 886 
—^Bloombury Woolen Co. v. Moose- 
head Woolen Mills, D.C.Me., 109 F. 
Supp. 804—Dimet Proprietary, Lim¬ 
ited v. Industrial Metal Protec- 
tives, D.C.Del., 109 F.Supp. 472— 
Watkins v. Great Am. Indem. Co. 
of New York, D.C.La., 98 F.Supp. 
603—^Paramount Textile Machinery 
Co. V. Burlington Mills Corp., D.C. 
Del., 90 F.Supp. 66—Pittston-Lu- 
zerne Corp. v. U. S., D.C.Pa., 86 F. 
Supp. 460—^Roosevelt Field v. 
Town of North Hempstead, D.C. 
N.Y., 84 F.Supp. 456—Tivoli Real¬ 
ty V. Paramount Pictures, D.C.Del., 
80 F.Supp. 800—U. S. ex rel. Coates 
V. St. Louis Clay Products Co., D. 
C.Mo., 68 F.Supp. 902. 

Lopez V. Resort Airlines, D.C.N. 
Y., 18 F.R.D. 37—^Boerstler v. Ajmer- 
ican Medical Ass’n, D.C.I11., 16 F. 
RD. 487—George v. Long Transp. 
Co., D.C.Ohio, 11 F.R.D. 306—^Intra- 
Mar Shipping (Cuba) S. A. v. John 
S. Emery & Co., D.C.N.Y., n F.R.D. 
284—Shaw v. Gaurdy, D.C.Ohio! 
11 F.R.D. 146—^Tinker v. Northwest 
Airlines, D.C.Ohio, 10 F.R.D. 372— 
Tucker v. A & P Food Stores, D.C. 
Ohio, 9 F.R.D. 607—^Mclsaac v. 
Marcum, D.C.Ohio, 9 F.R.D. 322— 
Vernor’s Ginger Ale Bottling Corp. 
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of Boston V. Hires-Ideal Bottling 
Co., D.C.Neb., 8 P.R.D. 240— 
Schempf v. Armour & Co., D.C. 
Minn., 5 P.R.D. 294—Barrom v. 
Roux Laboratories, D.C.N.Y., 3 F. 
R.D. 175—^Brunswlck-Balke-Collen- 
der Co. v. American Bowling & 
Billiard Corporation, D.C.N.Y., 2 F. 

R. D. 487—Eastman Kodak Co. v. 
McAuley, D.C.N.Y., 2 F.R.D. 21. 

Defendant not greatly prejudiced 
U.S.—^Moore v. C. A. Olsen Mfg. Co., 
D.aOhio, 7 F.R.D. 269. 

Action for death in airplane crash 
U.S.—^Wanecke v. Northwest Airlines, 
D.C.Ohio, 10 P.R.D. 403—^Plummer 
V. Glenn L. Martin Co., D.C.Ohio, 
10 F.R.D. 396—Dusek v. United 
Air Lines, D.C.Ohio, 9 P.R.D. 326. 
Action for libel 

U.S.—^Folsom V. Dell Pub. Co., D.C. 

N.Y., 131 F.Supp. 464. 

Action involving motor vehicle colli. 
Sion 

U.S.—^Watkins v. Great Am. Indem. 
Co. of New York, D.C.La., 98 F. 
Supp. 603. 

19. U.S.—Plttston-Luzeme Corp. v, 
U. S., D.C.Pa., 86 F.Supp. 460. 

20. U.S.—^Whitmer v. Atchison, T. & 

S. F. Ry. Co., D.C.MO., 82 F.Supp. 
914—Citrin v. Greater New York 
Industries, D.C.N.Y., 79 F.Supp. 692 
—H. B. Miller Oil Co. v. Socony- 
Vacuum Oil Co., D.C.Mo., 37 F.Supp. 
831. 

Barrom v. Roux Laboratories, D. 
C.N.Y., 3 F.R.D. 176—^Minneapolis 
Gasoline & Fuel Co. v. Ethyl Gaso¬ 
line Corporation, D.C.N.Y., 2 F.R.D. 
307—^Haddock v. Springfield Yel¬ 
low Cab Co., D.C.Ohio, 1 F.R.D. 604. 
“Where no harm can come to the 
defendant, ordinarily the court is 
very cautious about disturbing the 
pleading on motion to strike out al¬ 
legations unless the court can clear¬ 
ly see that the allegations have no 
possible bearing upon the subject 
matter of the litigation.” 

U.S.—Contogeorge v. Spyrou, D.C.N. 
Y., 7 F.R.D. 223, 229—Groves v. 
Paden City Glass Mfg. Co., D.C.W. 
Va., 2 P.R.D. 300, 301. 

To same effect, Randolph Labora¬ 
tories V. Specialties Development 
Corp., D.C.N.J., 62 F.Supp. 897, 900. 
Prejudice held not shown 
U.S.—^Dimenco v. Pennsylvania R. 
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A court may treat a motion not complying with 
the Rule as though it were properly framed there¬ 
under, where no prejudice or harm would result 
from so doing.2i 

§ 417. Grounds 

In addition to the question of the sufficiency of 
pleadings, considered infra §§ 433-435, particular 
grounds provided for in the Federal Rules of Civil 
Procedure, Rule 12 (f), 28 U.S.C.A., as grounds 
for motions to strike, or urged in connection with 
such motion, are discussed infra §§ 418-423. 

Failure or refusal to answer questions on pre¬ 
trial examination as ground for striking pleading 
is discussed infra § 643, and failure to comply with 
an order for the production of documents or other 
tangible things as such ground, infra § 750. 

§ 418. - Immaterial, Irrelevant, or Unre¬ 

sponsive Matter 

Immaterial matter may be stricken If prejudicial; 
what constitutes immaterial matter depends on the par¬ 
ticular case, and ''immaterial” means "having no essen¬ 
tial or important relationship to the averment intended 
to be denied." 


Under the Federal Rules of Civil Procedure, Rule 
12 (f), 28 U.S.C.A., the court is authorized to strike 
immaterial matter from a pleading;22 averments 
which are material to, and a proper part of, the 
claim made should remain before the court.23 What 
constitutes immaterial matter, within the Rule, de¬ 
pends on the particular case involved in this 
connection, the most liberal definition of the word 
“immaterial” has been said to be “having no essential 
or important relationship to the averment intended 
to be denied ... a statement of unnecessary 
particulars in connection with, and as descriptive of, 
what is material.”25 No deletions will be made 
unless it is clear that the allegations are without the 
issues.-® If the allegations attacked are such that 
under some contingency they may raise relevant 
issues, they will not be stricken ;27 and if the court 
is in doubt as to whether under any contingency the 
matter may raise an issue, the motion should be 
denied. 28 Another statement is that generally 
speaking a motion to strike should be granted only 
where the allegations are clearly immaterial to the 

controversy.2 8 

Paragraphs meaning nothing should be stricken as 
immaterial,30 as should paragraphs of an answer 


Co., D.C.Del., 126 F.Supp. 417— 
Sunbeam Corp. v. Payless Drug 
Stores, D.C.CaL, 113 F.Supp. 31 
—U. S. V. Koch Bros. Bag Co„ D.C. 
Mo., 109 FSupp. 640—Tivoli Real¬ 
ty V. Paramount Pictures, D.C.Del., 
80 F.Supp. 800. 

21. U.S.—^Van Horn v. Chicago Roll¬ 
er Skate Co., D.C.Ill., 16 F.R.D. 22. 

22. U.S.—Salem Engineering Co. v. 
National Supply Co., D.C.Pa., 75 F. 
Supp. 993. 

23. U.S.—First Trust & Sav. Bank 
of Zanesville, Ohio v. Fidelity-Phil- 
adelphia Trust Co., D.C.Pa., 12 F. 
R.D. 195—^Moore v. C. A. Olsen 
Mfg. Co., D.aOhio, 7 F.R.D. 269. 

24. U.S.—Gomillion v. Lightfoot, D. 

C. Ala., 167 F.Supp. 405. 

Question of complete immateriality 

If there be either legal or factual 
Question of the complete immaterial¬ 
ity of specific allegations of a com¬ 
plaint that are challenged by a mo¬ 
tion to strike, the motion will be de¬ 
nied. 

U.S.—Surface v. Safeway Stores, D.C. 
Neb., 7 P.R.D. 478. 

Defenses asserting Improper mo¬ 
tives on the part of plaintiff in bring¬ 
ing derivative stockholder’s action 
should be stricken as immaterial. 
U.S.—Higgins V. Shenango Pottery 
Co., D.C.Pa., 99 F.Supp. 622. 

25. U.S.—Burke v. Mesta Mach. Co., 

D. C.Pa., 5 P.R.D. 134, 138. 


26. U.S.—^Maschmeijer v. Ingram, 
D.C.N.T., 97 F.Supp. 639. 

American Mach. & Metals v. De 
Bothezat Impeller Co., D.C.N.T., 8 
F.R.D. 306. 

Allegation held outside ambit of is¬ 
sues 

U.S.—^Dimenco v. Pennsylvania R. 
Co., D.C.Del., 126 F.Supp. 417. 

27- U.S.—^Maschmeljer v. Ingram, D. 
C.N.T., 97 F.Supp. 639—U. S. v. 
Size, D.C.Neb., 86 F.Supp. 939— 
Plttston-Luzerne Corp. v. U. S., D. 

C. Pa., 86 F.Supp. 460, 

Forstmann Woolen Co. v. Mur¬ 
ray Sices Corp., D.C.N.T., 10 F.R. 

D. 367. 

28. U.S,—^American TCP Corp. v. 
Shell Oil Co., D.C.N.T., 127 F.Supp. 
208—Bloombury Woolen Co. v. 
Moosehead Woolen Mills, D.C.Me., 
109 F.Supp. 804—U. S. v. Size, D. 

C. Neb., 86 FSupp. 939—^Wooldridge 
Mfg. Co. V. R. G. La Tourneau, 
Inc., D.aCal., 79 F.Supp. 908— 
Samuel Goldwyn, Inc. v. United 
Artists Corporation, D.C.N.Y., 36 F. 
Supp. 633—^Radtke Patents Corpo¬ 
ration V. C. J. Tagllabue Mfg. Co., 

D. C.N.T., 31 F.Supp. 226. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.C.Ind., 22 P.R.D. 608—^Local 
793 UAW-CIO V. Auto Specialties 
Mfg. Co., DC.Mich., 16 F.R.D. 261 
—Federal Deposit Ins. Corp. v. Al¬ 
ter, D.C.Pa., 14 F.R.D. 67—^Empire 
Tractor Corp. v. Time, D.C.Pa, 10 
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P.R.D. 121—^Bank of Nova Scotia 
V. San Miguel, D.C.Puerto Rico, 9 
P.R.D. 171—Chicago, St. P., M. & 
O Ry. Co. V. Pender Drainage Dist., 
D.C.Neb., 7 P.R.D. 99—French v. 
French Paper Co., D.C.Mich., 1 F. 

R. D. 631. 

Doubt generally see supra § 415. 
aSatter allegedly Immaterial or im¬ 
pertinent 

If part of a pleading is assailed 
as immaterial or impertinent, the 
motion to strike will be denied if the 
court entertains any doubt as to 
whether the allegation raises an Is¬ 
sue. 

U.S.—Boerstler v. American Medical 
Ass’n, D.C.I11., 16 F.R.D. 437. 
Prejudice to moving party from de¬ 
nial 

All doubts as to whether under 
any contingency the matters com¬ 
plained of may raise an issue are to 
be resolved in favor of the pleading, 
even though the doubt may be a 
large one bordering on conviction, 
unless it can be shown that moving 
party can be prejudiced by a denial. 
U.S.—^Hartman Elec. Mfg. Co. v. 
Prime Mfg. Co., D.C.Wls., 9 P.R.D. 
510. 

29. U.S.—Wells V. Place, D.C.Ohio. 
92 F.Supp. 473. 

H. K. Porter Co. v. Bremer. D.C. 
Ohio, 11 P.R.D. 89. 

30. U.S.—Dellameo v. Great Lakes S, 

S. Co., D.C.Ohio. 9 F.R.D. 30. 
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which raise no issue as to any material fact.si or ion of the court, violate the Federal Rules of Civil 

raise no cuestion as to any material issues of fact.®® Procedure, Rule 8 (f), 28 U.S.C.A., providing that 

Motions to strike matter on the ground of im- construed as to do sub- 

materiahty are not favored,®® and such a motion will ^t^ntial justice ;37 and paragraphs of the complaint 

be granted only if the adverse party would be comprising substantially the entire cause of action 

harmed or prejudiced by the retention of the im- stated therein will not be stricken on the ground of 

material matter.®^ Not all immaterial averments of immateriality, even though much of the matter 

pleadings need be stricken.35 The mere presence therein, while bearing on the subject matter of the 

of immaterial matter, not affecting the substance, is litigation, is unnecessary.^S 

not in itself sufficient reason for granting a motion 

to strike the matter from a pleading a paragraph application of these principles, particular 

of a pleading will not be stricken on the ground of matter has been held properly stricken as im- 
immateriality where to strike it would, in the opin- material,^9 in some cases, while other particular 


31. tJ.S.—^U. S. V. Maguire Indus¬ 
tries, D.C.N.T., 99 F.Supp. 329. 

32 . U.S.—^U. S. V. Maguire Indus¬ 
tries, D.C.N.T., 99 F.Supp. 326. 

In action by Price Administrator 
to recover treble damages for al¬ 
leged violations of price regulations 
in sale, tlaat part of answer which 
alleged that plaintiff's predecessor In 
office failed to act on protest filed in 
behalf of defendant and other mem¬ 
bers of the industry against pur¬ 
ported price regulation within time 
required by law did not raise a ma¬ 
terial issue, and motion to strike 
such part of answer would be grant¬ 
ed. 

U.S.—^Bowles V. Chas. A. BZrause Mill¬ 
ing Co., D.C.Wia. 62 F.Supp. 244. 

83. U.S.—U. S. V. Crown Zellerbach 
Corp., D.aill., 141 F.Supp, 118— 
American TCP Corp. v. Shell Oil 
Co., D.C.N.T.. 127 F.Supp, 208. 

Morgan v, Duro Paper Bag Mfg. 
Co.. D.C.Ind., 22 P.R.D. 60S—Em¬ 
pire Tractor Corp. v. Time, D.C.Pa., 
10 F.R.D, 121—^Bank of Nova Sco¬ 
tia V. San Miguel, D.C.Puerto Rico, 
9 F.R.D. 171. 

Motion to strike not favored general¬ 
ly see supra § 415. 

84. U.S.—^Mll-Btell Textile Co. v. Dun 
& Bradstreet, Inc., D.CJ^.T., 160 F. 
Supp. 778—^Herschel CaL Fruit 
Products Co. V. Himt Poods, D.C. 
Cal., 119 F.Supp. 603—^Danko v. 
Shell on Co., D.aN.Y., 116 F.Supp. 
886—Sunbeam Corp, v. Payless 
Drug Stores, D.C.Cal., 113 F.Supp. 
31—^Bloombury Woolen Co. v. 
Moosehead Woolen Mills, D.C.Me., 
109 F.Supp. 804—Wlndle v. Ford 
Motor Co., D.C.Neb., 70 F.Supp. 
1003—Gross v. Independence Shares 
Corp., D.C.Pa., 36 F.Supp. 641— 
Securities and Exchange Commis¬ 
sion V. Timetrust, Inc., D.C.Cal., 28 
F.Supp. 44. 

Fox V. Trans World Airlines Inc., 
D.C.Pa., 20 F.R.D. 666—^Boerstler 
V. American Medical Ass’n, D.C. 
HU 16 P.R.D. 4S7—First Trust & 
Sav. Bank of Zanesville, Ohio v. 
Pidellty-Philadelphla Trust Co., D. 
C.Pa.. 12 P.R.D. 196—H. K. Porter 


Co. V. Bremer, D.C.Ohio, 11 P.R.D. 
89—Bank of Nova Scotia v. San 
Miguel, D.C.Puerto Rico, 9 F.R.D. 
171—Schempf v. Armour & Co., D. 
C.Mlnn., 5 F.R.D. 294. 

Prejudice to adverse party general¬ 
ly see supra § 416. 

“Allowance of the motion to strike 
Is mandatory only if the language 
determined to be immaterial is also 
calculated to be harmful to the mov¬ 
ing party if it be allowed to remain 
in the pleading.** 

U.S.—Surface v. Safeway Stores, D.C. 
Neb., 7 F.R.D. 478, 479. 

“Short of abuse or practical im¬ 
propriety, a reasonable latitude 
should be allowed to a pleader in 
the statement of his claim or de¬ 
fense; and . • . not every dubi¬ 

ous or errant phrase in a pleading 
should be eradicated from it to suit 
the taste of a critical adversary. 
In practice, what matters is not alone 
whether the phrase is immaterial, 
but whether, its presence, if it be 
immaterial, is calculated to be harm¬ 
ful.’* 

U.S.—Sinkbeil Handler, D.C.Neb., 

7 F.R.D. 92, 98. 

Prior aotlons of defendant 
Matters relating to actions of de¬ 
fendant over period of time prior to 
time when causes of action arose, 
which could well become material to 
disposition of instant actions, would 
not be stricken on motion, unless it 
would be unduly prejudicial to de¬ 
fendants to permit them to remain. 
U.S.—Schreiber v. Loew*s Inc., D.C. 
Mich., 147 F.Supp. 319. 

In administrator’s action for In¬ 
juries to decedent originally insti¬ 
tuted by decedent, allegation that 
decedent’s premature death terminat¬ 
ed an annuity resulting in a pecuniary 
loss to decedent’s estate as a result 
of death and that decedent’s estate 
Incurred funeral expenses could work 
no harm to defendant and would not 
be stricken for immateriality. 

U.S.—Surface v. Safeway Stores, D.C. 
Neb., 7 F.R.D. 478. 

35. U.S.—Sinkbeil v. Handler, D.C. 
Neb., 7 P.R.D. 92. 
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Withholding language from Jnry 
The language of pleadings is ad¬ 
dressed in practical operation to the 
trial judge who, if he regards some 
of the language as immaterial or 
even trivial, simply withholds It from 
Jury, thus declaring Its immaterial¬ 
ity. 

U.S.—Sinkbeil v. Handler, supra, 

36. U.S.—Gross v. Independence 
Shares Corp., D.C.Pa., 36 F.Supp. 
641—Westmoreland Asbestos Co. v. 
Johns-Manvllle Corporation, D.C.N. 
y., 30 F.Supp. 389, adhered to 32 
F.Supp. 731, affirmed, C.C.A., 113 F. 
2d 114—Securities & Exchange 
Commission v. Timetrust, Inc., D. 

C. Cal., 28 F.Supp. 34. 

Gas Consumers Ass’n v, Phila¬ 
delphia Gas Works Co., D.C.Pa., 12 
F.R.D. 126—Bruns wlck-Balke-Col- 
lender Co. v. American Bowling & 
Billiard Corporation, D.C.N.Y., 2 F. 

R. D. 487. 

37. U.S.—^Eamen Soap Products Co. 
V. Struthers Wells Corp., D.C.N.Y., 
169 F.Supp, 706—Securities and Ex¬ 
change Commission v. Timetrust, 
Inc., D.C.Cal., 28 F.Supp. 44. 

38. U.S.—^Kamen Soap Products Co. 
V. Struthers Wells Corp., D.C.N.Y., 
169 F.Supp. 706. 

39. U.S.—^Donahue v. Warner Bros. 
Pictures, C.AUtah, 194 F.2d 6. 

Dimenco v. Pennsylvania R. Co.. 

D. CDel., 126 F.Supp. 417—Thor 
Corporation v. Automatic Washer 
Co., D.CJowa, 91 F.Supp. 829— 
French v. U. S. Fidelity & Guaranty 
Co., D.CJSr.Y., 88 F.Supp. 714— 
American Amusement Co. v. Lud¬ 
wig, D.C.Minn., 82 F.Supp. 266— 
Winkler-Koch Engineering Co. v. 
Universal Oil Products Co., Del., 
D.C.N.Y., 79 F.Supp. 1013—^Duluth 
Theatre Corp. v. Paramount Pic¬ 
tures, D.C.Minn., 72 F.Supp. 626— 
Campbell v. City of Hickman, D.C. 
Ky., 46 F.Supp. 617—Saxton v. W. 

S. Askew Co., D,C.Ga., 36 F.Supp. 
619—Mendola v. Carborundum Co., 
D.C.N.Y., 26 F.Supp. 369. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.aind., 22 F.R.D. 608—U. S. 
Plywood Corp. v. Hudson Lumber 
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matter has not been stricken on this ground in other r Irrelevant matter may also be subject to being 
cases.**® I stricken^i as may matters which have no bearing 


Co., D.C.N.T., 17 F.R.D. 258—Slick 
Airways, Inc. v American Airlines, 
Inc., D.C.N.J., 15 F.R.D. 175—Bow¬ 
man V. Alaska Airlines, D.C.Alaska, 
14 F.R.D. 70—Container Co. v. Car¬ 
penter Container Corp., D.C.Del., 8 
F.R.D. 208—Thrailkill v. Calloway, 
D.C.Tenn., 7 F.R.D. 122—^Bernstein 
V. N. V. Nederlandsche-Amerlkaan- 
sche Stoomvaart-Maatschappij, D. 

C. N.Y., 7 F.R.D. 63, appeal dis¬ 
missed, C.C.A., 161 F.2d 733, cer¬ 
tiorari denied 68 S.Ct. 84, 332 U.S. 
771, 92 L.Ed. 356, rehearing* denied 
68 S.Ct. 152, 332 U.S. 820, 92 L.Ed. 
397—International Tag & Salesbook 
Co., D.C.N.Y., 6 F.R.D. 45—Day & 
Zimmerman v. Feraco, D.C.Pa., 4 
F.R.D. 400—^Duel v. National Sur. 
Corp., D.C.Wis., 4 F.R.D. 336— 
Curacao Trading Co. v. Federal 
Ins. Co., D.C.N.Y., 3 F.R.D. 203. 

D.C,—Tate v. Nelson, D.C., 71 F.Supp. 
465. 

Particular actions 

(1) Action for breach of contract. 
U.S —S. K. Wellman Co. v. Mechan¬ 
ics Educational Soc. of America, 

D. C.Ohlo, 9 F.R.D. 206. 

(2) Action for death of decedent 
in airplane accident. 

U.S.—Burzycki v. Northwest Airlines, 
D.C.Ohio, 10 F.R.D. 408. 

(3) Action for defamation. 

U.S.—Sargent v. National Broadcast¬ 
ing Co., D.C.Cal., 136 F.Supp. 560. 

Shepherd v. Popular Publications, 
D.C.N.Y., 10 F.R.D. 389. 

<4) Action on fire policy. 

U.S.—^Medusa Portland Cement Co. v. 
Pearl Assur. Co., D.C.Ohio, 5 F,R.D. 
332. 

(5) Action for negligence. 

U.S.—^Winchester v. Padgett, D.C. 
Ga., 167 F.Supp. 444. 

Tucker v. A & P Pood Stores, D.C. 
Ohio, 9 F.R.D. 607. 

(6) Condemnation proceeding. 

U.S.—^U. S. V. 342.81 Acres of Land, 

More or Less, in Hall County, D.C. 
Ga., 134 F.Supp. 430. 

(7) Stockholder's derivative action. 
U.S.—Levitan v. Stout, D.C.Ky., 97 F. 

Supp. 105. 

(8) Allegations of negligence in 
complaint for libel. 

U.S.—^Mil-Hall Textile Co. v. Dun & 
Bradstreet, Inc., D.C.N.Y., 160 F. 
Supp. 778. 

(9) Suit for infringement of reg¬ 
istered trade-mark, copyright in¬ 
fringement, and unfair competition. 
U.S.—Porstmann Woolen Co. v. Mur¬ 
ray Sices Corp., D.C.N.Y., 10 F.R. 
D. 367. 

(10) Action under the Sherman 
Anti-Trust Act and under the Clay¬ 
ton Act. 


U.S.—^Revere Camera Co. v. Eastman 
Kodak Co., D.C.Ill., 81 F.Supp. 325 
—Tivoli Realty v. Paramount Pic¬ 
tures, D.C.Del., 80 F.Supp. 800. 

(11) In complaint under anti-trust 
laws by common carrier of freight 
by air against certificated carriers, 
allegations as to plaintiff’s survival 
being in public interest and as to 
economic advantages and benefit to 
national defense inuring from well- 
developed air freight service were 
immaterial, as were allegations that 
economic advantages and benefit to 
national defense and other public 
advantages were potential of inde¬ 
pendent, unsubsidized airline com¬ 
mitted solely to carriage of air 
freight. 

U.S—Slick Airways, Inc. v. Ameri¬ 
can Airlines, Inc., D.C.N.J., 15 F.R. 
D. 175. 

Duty alleged not imposed by act 
U S.—Thermoid Co. v. United Rubber 
Workers of America, Local No. 83, 
C.I.O., D.C.N.J.. 70 F.Supp. 228. 

40. U.S.—^Perley v. Roberts, C.C.A. 
N.H., 138 F.2d 618, certiorari de¬ 
nied 64 S.Ct. 786, 821 U.S. 788, 88 
L.Ed. 1078. 

U. S. V. Jerome, D.C.N.Y., 115 F. 
Supp. 818—^Bloombury Woolen Co. 
V. Moosehead Woolen Mills, D.C. 
Me., 109 F.Supp. 804—Otis Elevator 
Co. V. Standard Const. Co., D.C. 
Minn., 92 F.Supp. 603—^Wells v. 
Place, D.C.Ohio, 92 F.Supp. 473— 

Thor Corporation v. Automatic 

Washer Co., D.C.Iowa, 91 F.Supp. 
829—^R. J. Moran Co. v. Seeck & 
Kade, D.C.N.Y.. 91 F.Supp. 188— 

Tivoli Realty v. Paramount Pic¬ 
tures, D.C.Del., 80 F.Supp. 800— 

Adams v. Griffith, D.C.Mo., 51 F. 
Supp. 649—^Lynch v. Vincent, D.C. 
Mo., 48 F.Supp. 249—^Hartford-Bm- 
pire Co. v. Glenshaw Glass Co., D. 

C. Pa., 47 F.Supp. 711. 

Colton V. Wonder Drug Corp., 

D. C.N.Y., 21 F.R.D. 236—Carlo Bi- 
anchi & Co. v. City of New York, 
D.C.N.Y., 20 F.R.D. 166—Isenman 
V. Bandler, D,C.N.Y., 15 F.R.D. 400 
—Local 793 UAW-CIO v. Auto 
Specialties Mfg. Co., D.C.Mich., 16 
F.R.D. 261—^Decorative Cabinet 
Corp. V. Stor-Aid of Ohio, D.C.N.Y., 
10 F.R.D. 266—Langwood Products, 
Inc. V. De Luxe Game Corp., D.C. 
N.Y., 9 F.R.D. 418—Bank of Nova 
Scotia V. San Miguel, D.C.Puerto 
Rico, 9 P.R.D, 171—A. B. Dick Co. 
V. Marr, D.C.N.Y., 9 F.R.D. 99— 
Mosher v, Snyder & Swanson, Inc., 
D.C.Pa., 8 F.R.D. 100—Sinkbeil v. 
Handler, D.C.Neb., 7 F.R.D. 92— 
Curtis V. George J. Meyer Malt & 
Grain Corp., D.C.N.Y.. 6 F.R.D. 444 
—Schempf v. Armour & Co., D.C. 
Minn., 5 F.R.D. 294—Roche-Orga- 
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non, Inc., v. Hormorgano Corp., D. 

C. N.Y., 4 F.R.D. 317—Yale Trans¬ 
port Corporation v. Yellow Truck 
& Coach Mfg. Co., D.C.N.Y., 3 F.R. 

D. 440. 

D.C.—Tate v. Nelson, D.C., 71 F.Supp. 
466. 

Fartlcnlar actions 

(1) Action founded on contract. 
U.S.—^Hartman Elec. Mfg. Co. v. 

Prime Mfg. Co., D.C.Wis., 9 F.R.D, 
610—United Distillers Agency v. 
Old Rock Distilling Co., D.C.Mo., 
3 F.R.D. 179. 

(2) Action for declaratory judg¬ 
ment. 

U.S.—Gomilllon v. Lightfoot. D.C. 
Ala., 167 F.Supp. 405—Rhodes 
Pharmacal Co. v. Dolcin Corp., D.C. 
N.Y., 91 F.Supp. 87. 

(3) Action on indemnity agree¬ 
ments by surety against principals. 
U.S.—^U. S. Guarantee Co. v. Moun¬ 
taineer Engineering Co., D.C.Pa., 
12 F.R.D. 520. 

(4) Action for libel. 

U.S.—Mil-Hall Textile Co. v. Dun & 
Bradstreet, Inc., D.C.N.Y., 160 F. 
Supp. 778—Folsom v. Dell Pub. 
Co., D.C.N.Y., 131 F.Supp. 464— 
Browder v. Cook, D.C.Idaho, 59 F. 
Supp. 225. 

(5) Action for personal injuries. 
U.S.—^Winchester v. Padgett, D.C.Ga., 

167 F.Supp. 444. 

(6) Action under anti-trust laws. 
U.S.—^U. S. V. Johns-Manville, D.C. 

Ill., 67 F.Supp. 291. 

Slick Airways, Inc. v. American 
Airlines, Inc., D.C.N.J., 15 F.R.D. 
175—^U. S. V. Association of Am. 
Railroads, D.CNeb., 4 P.R.D. 610. 

(7) Condemnation proceeding. 
U.S.—U. S. V. 342.81 Acres of Land, 

More or Less, in Hall County, D.C. 
Ga., 134 F.Supp. 430. 

(8) Stockholder’s derivative action. 
U.S.—^Higgins V. Shenango Pottery 

Co., D.G.Pa., 99 F.Supp. 622—Stel¬ 
la V. Kaiser, D.C.N.Y., 82 F.Supp. 
801. 

Broomfield v. Doolittle, D.C.N.Y., 
2 P.R.D. 617. 

Phrases snoh as **as hereinafter 
more fully alleged” would not be 
stricken from complaint as immate¬ 
rial and not properly answerable. 
U.S.—Bimbaum v. Birrell, D.C.N.Y., 
9 F.R.D. 72. 

41. U.S.—Topping v. Fry, C.CA.I1L, 
147 F.2d 715. 

Salem Engineering Co. v. Na¬ 
tional Supply Co., D.C.Pa., 75 F. 
Supp. 993. 

Bowman v. Alaska Airlines, D.C. 
Alaska, 14 P.R.D. 70—American 
Mach. & Metals v. De Bothezat Im 
peller Co.. D.C.N.Y., 8 P.R.D. 306. 
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on a controversy of a suit, ^2 or matter which is un¬ 
responsive.'^^ 

Failure to move to strike from a pleading allega¬ 
tions regarded as irrelevant may give rise to an 
inference at the trial that they are admitted."^^ 

§ 419 . -Impertinent Matter 

What constitutes impertinent matter within the Rule 
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permitting the striking of such matter depends on the 
particular case; “Impertinence" consists of any allega¬ 
tion not responsive or relevant to the issues involved in 
the action. 

What constitutes impertinent matter within the 
Federal Rules of Civil Procedure, Rule 12 (f), 28 
U.S.C.A., authorizing the court to strike impertinent 
matter from a pleading, depends on the particular 
case involved.'^5 It has been held that “imperti- 


^Oatter held irrelevant 

(1) Generally. 

U.S.—Donahue v. Warner Bros. Pic¬ 
tures, C.A.Utah. 194 F.2d 6. 

Mil-Hall Textile Co. v. Dun & 
Bradstreet, Inc, D.C.N.T., 160 F. 
Supp. 778—Dimenco v. Pennsylva¬ 
nia R. Co., D C.Del., 126 F.Supp. 417 
—French v. U. S. Fidelity & Guar¬ 
anty Co., D.C.N.Y., 88 F.Supp. 714— 
Woods V. Trbusek, D.C.N.Y., 83 F. 
Supp. 175—^Bowles v. Chas. A. 
Krause Milling Co., D.C.Wis., 62 
F.Supp. 244—Campbell v. City of 
Hickman, D.C.Ky., 45 F.Supp. 517. 

Murphy v. A. S. Kirkeby, Inc., 
D.C.N.Y., 9 F.R.D. 725—Bernstein 
V. N. V. Nederlandsche-Ameri- 
kaansche Stoomvaart-Maatschap- 
plj. D.C.N.Y., 7 F.R.D. 63. appeal 
dismissed, C.C.A., 161 F 2d 733, cer¬ 
tiorari denied 68 S.Ct. 84, 332 U.S. 
771, 92 L.Ed. 356, rehearing denied 
68 S.Ct. 162, 332 U.S. 820, 92 D.Ed. 
397—Hutchins & Hutchins v. Inter¬ 
national Paper Co., D.C.L«a., 6 F.R. 
D. 610—Alden-Rochelle, Inc., v. 
American Soc. of Composers, Au¬ 
thors, and Publishers, D.C.N.Y., 3 
F.R.D. 157. 

(2) Allegations In action for death 
of decedent in airplane accident. 

U.S.—Burzycki v. Northwest Airlines, 

D.C.Ohio, 10 F.R.D. 408. 

(3) Allegation in action on fire 
policy. 

U.S.—Medusa Portland Cement Co. v. 
Pearl Assur. Co., D.C.Ohlo, 6 F.R. 
D. 332. 

(4) Allegations in condemnation 
proceeding. 

U.S.—U. S. v. 342.81 Acres of Land, 
More or Less, in Hall County, D.C. 
Ga., 134 F.Supp. 430. 

(5) Allegation in action for libel. 
U.S.—Keefe v. Derounian, D,C.I11., 6 

P.R.D. 11. 

(6) Plaintiff’s motion to strike 
from defendants’ partial defense and 
set-off by way of recoupment alle¬ 
gations that plaintiff threatened to 
continue to commit substantial 
breaches throughout term of con¬ 
tract would be sustained, since mere 
threat to continue breach of contract 
in the future was not relevant to as¬ 
certainment of damages incurred in 
the past. 

U.S,—^U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 17 F.R.D. 
258. 


(7) In employee’s action against 
railroad for alleged breach of collec¬ 
tive bargaining agreement in that 
ex-employee was required to sign 
private contract as condition preced¬ 
ent to his recall to employment, 
parenthetical designation in com¬ 
plaint of the private contract as a 
“yellow dog contract” was Irrelevant 
to proceeding and would be stricken 
on motion. 

U.S.—Cranston v. Baltimore & O. R. 
Co., D.C.Pa., 16 F.R.D. 318. 

(8) Matter held irrelevant subject 
to proof. 

U.S.—^Winchester v. Padgett, D.C.Ga., 
167 F.Supp. 444. 

scatter held not irrelevant 

(1) Generally. 

U.S.—^U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 127 F.Supp. 
489—Otis Elevator Co. v. Standard 
Const. Co., D.C.Minn., 92 F.Supp. 
603—Rhodes Pharmacal Co. v. Dol- 
cin Corp., D.C.N.Y., 91 F Supp. 87. 

Rosenblatt v. United Air Lines, 
Inc., D.C.N,Y., 21 F.R.D. 110— 

Local 793 UAW-CIO v. Auto Spe¬ 
cialties Mfg. Co., DC.Mich., 16 F. 
R.D. 261—A. B. Dick Co. v. Marr, 
D.C.N.Y., 9 F.R.D. 99. 

(2) In action for libel. 

U.S.—Empire Tractor Corp. v. Time, 
D.C.Pa.. 10 F.R.D, 121, 

(3) In action for minimum wages 
under Fair Labor Standards Act. 

U.S.—^McReynolds v. Louisville Taxi¬ 
cab & Transfer Co., D.C.Ky., 5 F.R. 
D. 61. 

(4) In action for negligence. 

U.S.—Tucker v. A & P Food Stores, 
D.C.Ohio, 9 F.R.D. 607—Mclsaac 
V, Marcum, D.C.Ohio, 9 F.R.D. 322. 

(5) In action under Fair Labor 
Standards Act. 

U.S.—Schempf v. Armour & Co., D.C. 
Minn., 6 F.R,D. 294. 

(6) Matter held relevant subject 
to proof. 

U.S.—^Winchester v. Padgett, D.C.G8L, 
167 F.Supp. 444. 

(7) Allegations in condemnation 
proceeding held germane. 

U.S.—U. S. V. 342.81 Acres of Land, 
More or Less, In Hall County, 
State of Ga., D.C.Ga., 134 F.Supp. 
430. 

(8) In counterclaim by defendant 
automobile owner in an action aris¬ 
ing out of an automobile collision, 
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allegation that father of minor de¬ 
fendant driver was deceased would 
not be stricken as irrelevant, since 
such allegation served to negative 
liability of father for driver’s con¬ 
duct. 

U.S.—Slnkbeil v. Handler, D.C.Neb., 
7 F.R.D. 92. 

42. U.S.—Salem Engineering Co. v. 
National Supply Co., D.C.Pa., 75 
F.Supp. 993. 

43. U.S.—^American Mach. & Metals 
V. De Bothezat Impeller Co., D.C. 
N.Y., 8 F.R.D. 306. 

44. U.S.—Mutual Life Ins. Co. of 
New York v. Daigle, C.C.A.La., 142 
F.2d 1000. 

Moore v. Prudential Ins. Co. of 
America, D.C.N.C., 166 F.Supp. 215. 

45. U.S.—Gomillion v. Lightfoot, D. 

C. Ala., 167 F.Supp. 405. 

Question presented by answer 

If the part of the answer objected 
to be found to be so connected with 
the subject matter of complainant’s 
suit that it may fairly be deemed to 
present some question, of either law 
or fact, which the court ought to 
hear and determine, it cannot be 
stricken as impertinent but must be 
considered, and its sufficiency must 
be passed on as a defense. 

U.S.—Burke v. Mesta Mach. Co., D.C. 

Pa., 6 F.R.D. 134. 
lyCatter stricken as impertinent 

(1) Generally. 

U.S.—^U. S. Fidelity & Guaranty Co. 
V. Pierson, C.C.A.Ark., 89 F 2d 602. 

Thor Corp. v. Automatic Washer 
Co., D.aiowa, 91 F.Supp. 829. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.aind., 22 F.R.D. 608—U. S. 
Plywood Corp. v. Hudson Lumber 
Co., D.C.N.Y., 17 P.R.D. 268—Slick 
Airways, Inc. v. American Air¬ 
lines, Inc., D.C.N.J., 16 F.R.D. 175 
—International Tag & Salesbook 
Co. V. American Salesbook Co., Inc., 

D. C.N.Y., 6 P.R.D. 46. 

(2) In complaint under anti-trust 
laws. 

U.S.—^Winkler-Koch Engineering Co. 
V. Universal Oil Products Co. 
(Del.), D.C.N.Y., 79 F.Supp. 1013. 

Slick Airways, Inc. v. American 
Airlines, Inc., D.C.N.J., 16 F.R.D. 
175. 

Uatter not stricken as Impertinent 

(1) Generally. 

U.S.—Perley v. Roberts, C.C.A.N.H., 
138 F.2d 618, certiorari denied 64 
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nence” in a pleading, within this Rule, refers to 
relevancy to the issues in controversy,^6 and that 
“impertinence*' consists of any allegation not re¬ 
sponsive or relevant to the issues involved in the 
action in this connection, the most liberal defini¬ 
tion of the word “impertinent” has been said to be 
a statement of matters applied to facts which do 
not belong to the matter in question, and which 
is not necessary to that matter.^S 

Motions to strike matter on the ground of imperti¬ 


nence are not favored so, while the court may on 
its own motion delete impertinent allegations, this 
is not customary.®® The proper test, on a motion to 
strike on the ground of impertinence, has been said 
to be, even as to clearly immaterial matters, whether 
the allegations are calculated to be harmful.®i 

A motion to strike should be granted only when 
the allegations complained of have, or can have, no 
possible relation to the controversy,®^ or have, or can 


S.Ct. 786, 321 U.S. 788, 88 L.Ed. 
1078. 

U. S. V. Jerome, D.C.N.T., 115 F. 
Supp. 818—^Bloombury Woolen Co. 
V. Moosehead Woolen Mills, D.C. 
Me., 109 F.Supp. 804—Thor Corp. 
V. Automatic Washer Co., D.C.Iowa, 
91 F.Supp. 829—^R. J. Moran Co. v. 
Seeck & Kade, D.C.N.Y., 91 F.Supp. 
188--U. S. V. Size, D.C.Neb., 86 F. 
Supp. 939—Stella v. Kaiser, D.C. 
N.T., 82 F.Supp. 301—Tivoli Real¬ 
ty V. Paramount Pictures, D.C Del., 
80 F.Supp. 800—^U. S. V. Johns- 
Manville, D.C.Ill., 67 F.Supp. 291— 
Adams v. Griffith, D.C.Mo., 61 F. 
Supp. 649—Hartford-Empire Co. v. 
Glenshaw Glass Co., D.C.Pa., 47 F. 
Supp. 711. 

Colton V. Wonder Drug Corp., D. 

C. N.T., 21 P.RD. 235—Isenman v. 
Bandler, D.CN.Y., 16 F.R.D. 400— 
U. S. Guarantee Co. v. Mountain¬ 
eer Engineering Co., D.C.Pa., 12 
F.R.D. 620—Decorative Cabinet 
Corp. V. Stor-Aid of Ohio, D.C.N.Y., 
10 F.R.D. 266—^Electric Furnace 
Co. V. Fire Ass’n of Philadelphia, 

D. C.Ohio, 9 P.RD, 741—Langwood 

Products, Inc. v. De Luxe Game 
Corp.. D.C,N.Y., 9 F.R.D. 418— 

Bank of Nova Scotia v. San Mi¬ 
guel, D.C.Puerto Rico, 9 F.R.D. 171 
—A. B. Dick Co, V. Marr, D.C.N.Y., 
9 P.R.D. 99—Curtis v. George J, 
Meyer Malt & Grain Corp., D.C.N. 
Y., 6 P.R.D. 444—Roche-Organon, 
Inc., V. Hormorgano Corp., D.C.N. 
Y., 4 P.R.D. 317—Yale Transport 
Corporation v. Yellow Truck & 
Coach Mfg. Co., D.C.N.Y., 3 F.R,D. 
440. 

(2) In action for breach of con¬ 
tract. 

XJ.S.—United Distillers Agency v. 
Old Rock Distilling Co., D.C.Mo., 

3 P.R.D. 179. 

(3) In action for declaratory judg¬ 
ment. 

U.S.—Gomillion v. Lightfoot, D.C. 
Ala., 167 F.Supp. 406. 

(4) In action for libel. 

U.S.—Folsom V. Dell Pub. Co., D.C. 
N.Y., 131 F.Supp. 464. 

Empire Tractor Corp. v. Time, 
D.C.Pa., 10 P.R.D. 121. 

(5) In complaint under anti-trust 
laws. 

U.S.—Slick Airways, Inc. v. American 


Airlines, Inc., D.C.N.J., 15 F.RD. 
175—^U. S. V. Association of Am. 
Railroads, D,C.Neb., 4 F.R.D. 610. 
(6) In stockholders* derivative ac¬ 
tion. 

U.S.—Broomfield v. Doolittle, D.C.N. 
Y., 2 P.R.D. 617. 

46. U.S.—Schenley Distillers Corpo¬ 
ration V. Renken, D.C.S.C., 34 P. 
Supp. 678. 

47. U.S.—Best Poods v. General 
Mills, D.C.DeL, 3 F.R.D. 459, 461, 
modified on other grounds 59 F. 
Supp. 201. 

48. U.S.—Burke v. Mesta Mach. Co., 
D.C.Pa., 5 P.R.D. 134, 138. 

49. U.S.—^U. S. v. Crown Zellerbach 
Corp., D.C.I11., 141 F.Supp. 118— 
American TCP Corp. v. Shell Oil I 
Co., D.C.N.Y., 127 F.Supp. 208—1 
Avon Pub. Co. v. American News 
Co., D.C.N.Y., 122 F.Supp. 660— 
Bloombury Woolen Co. v. Moose- 

j head Woolen Mills, D.C.Me., 109 P. 
Supp. 804. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.aind., 22 P.R.D. 508—Em¬ 
pire Tractor Corp. v. Time, D.C.Pa., 
10 F.E.D. 121—^Bank of Nova Sco¬ 
tia V. San Miguel, D.C.Puerto Rico, 

9 P.R.D. 171. 

Motion to strike not favored general¬ 
ly see supra § 415. 

50- U.S.—^American Mach. & Metals 
V. De Bothezat Impeller Co., D.C. 
N.Y„ 8 P.R.D. 306. 

51. U.S.—Avon Pub. Co. v. American 
News Co., D.C.N.Y., 122 F.Supp. 
660. 

Prejudice to other party see supra 
§ 416. 

Allegations held harmless 
U.S.—^Avon Pub. Co. v. American 
News Co., supra. 

52. U.S.—Brown & Williamson To¬ 
bacco Corp. V. U. S., C.A.Ky., 201 
F.2d 819. 

Moore v. Prudential Ins. Co. of 
America, D.C.N.C., 166 F.Supp. 216 
—Russo V. Merck & Co., D.C.R.I., 
138 F.Supp. 147—Sargent v. Na¬ 
tional Broadcasting Co., D.C.Cal., 
136 F.Supp. 66Q—^Williams v. Mc¬ 
Daniel, D.C.Nev., 119 F.Supp. 247 
—U. S. V. Bize, D.C.Neb., 86 F. 
Supp. 939—Pittston-Luzerne Corp. 
V, U. S., D.C.Pa., 86 F.Supp. 460— 
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Wooldridge Mfg. Co. v. R. G. La 
Tourneau, Inc., D.C.Cal., 79 F.Supp. 
908—Citrin v. Greater New York 
Industries, D.C.N.V., 79 F.Supp. 692 
—Ruven v. Graham, D.C.Ohio, 71 
F.Supp. 876—Samuel Goldwyn, Inc., 
v. United Artists Corporation, D.C. 
N.Y., 36 FSupp. 633—Radtke Pat¬ 
ents Corporation v. C. J. Tagliabue 
Mfg. Co., D.C.N.Y., 31 F.Supp. 226. 

De BelaiefC v. Moulton, D.C.R.I., 
17 P.R.D. 207—Walmac Co. v. 
Isaacs, D.C.R.I., 16 F.R.D. 344— 
Local 793 UAW-CIO v. Auto Spe¬ 
cialties Mfg. Co., D.C.Mich., 15 F. 
R.D. 261—Hill, Brown Corp. v. Bos- 
ler, D.C.R.I., 14 F.R.D. 170—Feder¬ 
al Deposit Ins. Corp. v. Alter, D.C. 
Pa., 14 P.R.D. 67—^Wanecke v. 
Northwest Airlines, D.C.Ohio, 10 
F.R D. 403—Empire Tractor Corp. 
V. Time, D.C.Pa., 10 FR.D. 121— 
Tucker v. A & P Food Stores, D.C. 
Ohio, 9 P.R.D. 607—Hartman Elec. 
Mfg. Co. V. Prime Mfg. Co., D.C. 
Wis., 9 P.R.D. 610—Klages v. Co¬ 
hen, D.C.N.Y., 7 FR.D. 216—Chi¬ 
cago, St. P., M. & O. Ry. Co. V. 
Pender Drainage Dist., D.C.Neb., 7 
F.R.D. 99—Sano Petroleum Co. v. 
Shell Oil Co., D.C.N.Y., 3 F.RD. 
181—Minneapolis Gasoline & Fuel 
Co. V. Ethyl Gasoline Corporation, 
D.C.N.Y., 2 F.RD. 307—Slnaiko 

Bros. Coal & Oil Co. v. Ethyl Gas¬ 
oline Corporation, D.C.N.Y., 2 F.R. 
D. 305—^French v. French Paper 
Co., D.C.Mich., 1 F.RD. 631 
“In order to succeed in a motion 
to strike out matter from an answer 
it must be shown that ... if 
the part of the answer objected to 
‘be found to be so connected with 
the subject-matter of the complain¬ 
ant's suit that it may fairly be 
deemed to present some question, 
of either law or fact, which the 
court ought to hear and determine, 
then it cannot be stricken out as im¬ 
pertinent.’ ” 

U.S.—Sbicca-Del Mac, Inc., v. Milius 
Shoe Co., D.C.Mass., 36 F.Supp. 623, 
626. 

Reinctanoe of courts to strike 

(1) Courts are reluctant to strike 
allegations from complaint unless 
they clearly have no bearing what¬ 
soever on the matter in controversy. 
U.S.—Irving Berlin, Inc., v. Anziano, 
D.C.N.Y., 4 F.RD. 33—^Minneapolis 
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have, no possible bearing on the subject matter of 
the litigationthe motion will be denied if the 
allegations may have some bearing on the subject 
matter of the litigation and are not clearly irrele- 
vant.5^ 

§ 420. -Redundant or Prolix Matter 

Redundant matter will be stricken only If prejudicial 


to the other party; what constitutes redundant matter 
depends on the particular case. 

What constitutes redundant matter within the 
Federal Rules of Civil Procedure, Rule 12 (f), 
28 U.S.C.A., authorizing the court to strike re¬ 
dundant matter from a pleading, depends on the 
particular case involved;^® in this connection, the 
most liberal definition of the word “redundant” has 


Gasoline & Fuel Co. v Ethyl Gaso¬ 
line Corporation, D.C.N.T., 2 F.R.D. 
307. 

(2) The courts are reluctant to 
strike allegations in the complaint 
unless it is clearly shown that they 
have no bearing on the issues in the 
lawsuit. 

U.S.—Edwards v. Kings Mountain 
Memorial Hospital Ass’n, B.C. 
Tenn., 118 P.Supp. 417. 

Parts of the answer which have 
a direct relation to the controversy 
should not be stricken. 

U.S.—Bowles V. Chas. A. Krause Mill¬ 
ing Co., D.C.W1S., 62 P.Supp. 244. 
Stemote relationship to cansa of ac¬ 
tion 

Where allegations sought to be 
stricken did not have remote rela¬ 
tionship to cause of action, motions 
to strike would be denied. 

U.S.—^Montgomery Ward & Co. v. 

Schumacher, D.C.Cal., 8 F.R.I). 36S. 
lOatter xinworthy of consideration as 
defense 

In order to succeed on motion to 
strike matter from an answer, it 
must be shown that matter criticized 
is so unrelated to plaintifiC’s claim 
as to be unworthy of any considera¬ 
tion as a defense. 

U.S.—California Brewing Co. v. Rino, 
D.aidaho, 143 P.Supp. 801—Sbic- 
ca-Del Mac, Inc., v, Milius Shoe 
Co.. U.C.Mass., 36 P Supp. 623. 

Burke v. Mesta Mach. Co., D.C. 
Pa., 5 P.R.D. 134. 

Xack of relation held not shown 
U.S.—^Russo V. Merck & Co., U.C.R I., 
138 P.Supp. 147. 

Walmac Co. v. Isaacs, P.C.R.I., 
16 P.R.D. 344—H. K. Porter Co. 
V. Bremer, D.C.Ohio, 11 P.R.D. 89. 

53. U.S.—^American TCP Corp. v. 
Shell Oil Co., D.C.N.Y., 127 P Supp. 
208—Sunbeam Corp. v. Payless 
Drug Stores, D.C.Cal., 113 P.Supp. 
81—^Bloombury Woolen Co. v. 
Moosehead Woolen Mills, D.C.Me., 
109 P.Supp. 804—Chicago Pneumat¬ 
ic Tool Co. V. Ziegler, D.C.Pa., 40 
P.Supp. 416, amended on other 
grounds 63 P.Supp. 146, reversed 
on other grounds, C.C.A., 161 P.2d 
784. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.aind., 22 r.R.D. 608—Lo¬ 
cal 793 UAW-CIO V. Auto Special¬ 
ties Mfg. Co., D.C.Mich., 16 P.R.D. 
261—^Bank of Nova Scotia v. San 


Miguel, D.C.Puerto Rico, 9 P.R.D. 
171—Contogeorge v. Spyrou, D.C. 
N.T., 7 P-R.D. 223—Groves v. Pad- 
en City Glass Mfg. Co., D.C.W.Va.. 
2 P.R.D. 300. 

Conntloss cases will bear out this 
doctrine. 

U.S.—U. S. V. Jerome, D.C.N.T.. 115 P. 
Supp 818. 

Generally, courts will be hesitant 
in granting motions to strike, unless 
it is clear that the allegations in 
question can have no possible bear¬ 
ing on the subject matter of the liti¬ 
gation. 

U.S.—^Vlki Hosiery Corp. v. Margu- 
lies, D.C.Pa., 164 P.Supp. 738. 
Allegations held to have bearing 
on subject matter. 

U.S.—Forstmann Woolen Co. v. Mur¬ 
ray Sices Co., D.C.N.T., 10 P.R.D. 
367. 

54. U.S.—^U. S. V. Crown Zellerbach 
Corp., D.C.IIl., 141 P.Supp. 118. 

Porstmann Woolen Co, v. Murray 
Sices Corp., D,C.N.Y., 10 P.R.D. 
367. 

Violation of anti-trust laws 

Particularly in actions predicated 
on violations of anti-trust laws, court 
will be reluctant to purge pleadings 
on motion to strike unless it is clear 
that matter to which objection had 
been taken has no possible bearing 
on subject matter of litigation. 

U.S..—Slick Airways, Inc. v. Ameri¬ 
can Airlines, Inc., D.C.N.J., 16 P.R. 
D. 175. 

55, U.S.—Gomillion v. Lightfoot, D. 

C, Ala., 167 P.Supp. 405. 

Redundancy of entire pleading see 

infra § 430. 

Matter strioken as redundant 

(1) Generally. 

U.S.—Garcia v. Hilton Hotels Intern., 

D. C.Puerto Rico, 97 P.Supp. 6— 

I Thor Corporation v. Automatic 

Washer Co,, D.C.Iowa, 91 P.Supp. 
829—French v. U. S. Fidelity & 
Guaranty Co., D.C.N.Y., 88 P.Supp. 
714—^Mendola v. Carborundum Co., 
D.C.N.Y., 26 P.Supp. 359. 

American Sur. Co. of New York 
V. First Nat. Bank of Newfound¬ 
land, D.C.Pa., 7 F.R.D. 646—Ball 
V. Irving Airchute Co., D,C.N.Y., 7 
P.B.D. 173—^International Tag & 
Salesbook Co. v. American Sales- 
book Co., Inc., D.C.N.Y., 6 P.R.D. 46. 

(2) In action against magazine for 
defamation. 


U.S.—Shepherd v. Popular Publica¬ 
tions, D.C.N.Y., 10 F.R.D. 389. 

(3) Matter stricken as argumenta¬ 
tive and redundant. 

U.S.—Thor Corp. v. Automatic Wash¬ 
er Co., D.C.Iowa, 91 P.Supp. 829. 

(4) Defenses which had already 
been pleaded in other defenses were 
redundant and should be stricken. 
U.S.—Tobin for and on Behalf of 

Wiley V. Wilson, D.C.IIl., 98 P. 
Supp. 131. 

Matter not stricken as redundant 
(1) Generally. 

U.S.—^Buell V. Simon Newman Co., 

C. C.A.Cal., 164 P.2d 36—Perley v. 
Roberts, C.C.A.N.H., 138 P.2d 518, 
certiorari denied 64 S.Ct. 786, 321 

U. S. 788, 88 L.Ed. 1078. 

Gomillion v. Lightfoot, D.C.Ala., 

167 P.Supp. 406—^Bloombury Wool¬ 
en Co. V. Moosehead Woolen Mills, 

D. C.Me., 109 P.Supp. 804—U. S. v. 
Johns-Manville, D.C.IIl., 67 P.Supp. 
291—Adams v. Griffith, D.C Mo., 61 
P.Supp. 649—^Hartford-Empire Co. 

V. Glenshaw Glass Co., D.C.Pa., 47 
P.Supp. 711. 

Colton V. Wonder Drug Corp., D. 

C. N.Y., 21 P.R.D, 235—Isenman v. 
Bandler, D.C.N.Y., 15 P.R.D. 400— 
Langwood Products, Inc. v. De 
Luxe Game Corp., D.C.N.Y., 9 P.R. 

D. 418—^Bank of Nova Scotia v. 
San Miguel, D.C.Puerto Rico, 9 F. 
R.D. 171—^Mosher v. Snyder & 
Swanson, Inc., D.C.Pa., 8 P.R.D. 
100—Curtis V. George J. Meyer 
Malt & Grain Corp., D.C.N.Y., 6 F. 
R.D. 444—Roche-Organou, Inc., v. 
Hormorgano Corp., D.C.N.Y., 4 P.R. 
D. 317. 

I (2) In action for libel. 

U.S.—Browder v. Cook, D.C.Idaho, 69 
P.Supp. 225. 

(3) In action under anti-trust laws. 
U.S.—^Reid v. Doubleday & Co., D.C. 

Ohio, 109 P.Supp. 364. 

U. S. V. Association of Am. Rail¬ 
roads, D.C.Neb., 4 P.R.D. 610. 

(4) In inter partes proceeding to 
establish right to registration of 
trade-mark. 

U.S.—^R. J. Moran Co. v. Seeck & 
Kade, D.C.N.Y., 91 P.Supp. 188. 

(6) In negligence action. 

U.S.—Tucker v. A & P Pood Stores, 
D.C.Ohio, 9 P.R.D. 607. 

(6) In stockholders' derivative ac¬ 
tion. 
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been said to be the statement of facts which are 
wholly foreign to the issue intended to be denied 
or the needless repetition of immaterial averments.^^ 

If a portion of a complaint is insufficient in law, 
it is redundant within the meaning of the Rule.57 
Paragraphs meaning nothing should be stricken as 
redundant,5 8 as should paragraphs which are mere¬ 
ly recitals of statutes of which the court is obliged 
to take judicial notice, although they are not 
pleaded, and which paragraphs are a hindrance 
to a concise complaint.58 Highly verbose para¬ 
graphs may also be stricken. 6o 

However, motions to strike matter on the ground 
of redundancy are not favored.®! Redundant or 
prolix matter need not be stricken if its presence 


in the pleading cannot prejudice or harm the 
other party;®2 a paragraph of a pleading will not 
be stricken for want of conciseness, or for re¬ 
dundancy, where to strike it would, in the opinion 
of the court, violate the Federal Rules of Civil 
Procedure, Rule 8 (f), 28 U.S.C.A., providing that 
all pleadings shall be so construed as to do substan¬ 
tial justice;®® and the mere presence of redundant 
matter, not affecting the substance, is not in itself 
sufficient ground for granting a motion to strike the 
allegations from a pleading.®4 

The court may strike allegations which violate 
the Federal Rules of Civil Procedure, Rule 8, 28 
U.S.C.A., requiring a short and plain statement of 
the claim or defense, and simple, concise, and direct 
averments,®® or which add nothing to the requisite 


U.S.—Stella V. Kaiser. D.C.N.T., 82 F. 
Supp. 301. 

(7) Denial of sufficiency of partic¬ 
ular defense at a former hearing by 
a different Judge, where different de¬ 
fendants were involved, could not be 
considered redundant so as to au¬ 
thorize the striking of such defense. 
U.S.—^Klages v. Cohen, D.C.N.Y., 7 F. 

R. D. 216. 

(8) In action against operator and 
manufacturer for death of passenger 
In airplane crash, paragraphs of op¬ 
erator's cross claim against manu¬ 
facturer did not contain repetitious 
or superfluous allegations or contin¬ 
gent claims, and hence would not be 
stricken as redundant. 

U.S.—Winlkoff v. United Air Lines, 
D.C.N.T., 10 F.R.D. 474. 

Phrases such as **as hereinafter 
more fully alleged” would not be 
stricken from complaint as redundant 
and not properly answerable. 

U.S.—Bimbaum v. Birrell, D.C.N.T., 
9 F.B.D. 72. 

66. U.S.—^Burke v. Mesta Mach. Co., 
D.C.Pa., 5 F.R.D. 134, 138. 

Unnecessary matter see infra § 423. 

67. U.S.—^Delaware Coach Co. v. Sav¬ 
age, D.C.Del., 68 F.Supp. 176. 

58. U.S.—^Dellameo v. Great Lakes 

S. S. Co., D.aOhio, 9 F.B.D. 30. 

59. U.S.—^American Sur, Co. of New 
York V. First Nat. Bank of New¬ 
foundland, D.C.Pa., 7 F.B.D, 645. 

60. U.S.—Shepherd v. Popular Pub¬ 
lications, D.C.N.Y., 10 P.B.D. 389. 

61. U.S.—-U. S. V. Crown Zellerbach 
Corp., D.C.I11., 141 F.Supp. 118— 
Bloombury Woolen Co. v. Moose- 
head Woolen Mills, D.C.Me., 109 F. 
Supp. 804. 

Empire Tractor Corp. v. Time, D. 
C.Pa., 10 P.B.D. 121—Bank of Nova 
Scotia V. San Miguel, D.C.Puerto 
Bico, 9 F.B.D. 171. 

Motions to strike as not favored gen¬ 
erally see supra § 415. j 


I 62. U.S.—Sunbeam Corp. v. Pay less 
I Drug Stores, D.C.Cal., 113 F.Supp. 

I 31—Bloombury Woolen Co. v. 
Moosehead Woolen Mills, D.C.Me., 
109 F.Supp. 804—Windle v. Ford 
Motor Co., D.C.Neb., 70 F.Supp. 
1003—Gross v. Independence Shares 
Corp., D.C.Pa., 36 F.Supp. 641— 
Frederick W. Huber, Inc., v. Pills- 
bury Flour Mills Co., D.C.N.Y,, 30 
F.Supp. 108. 

Fox V. Trans World Airlines, D.C. 
Pa», 20 F.B.D. 666—^Boerstler v. 
American Medical Atss'n, D.C.I11., 
16 F.B.D. 437—U. S. v. Shubert, 
D.C.N.Y., 14 F.B.D. 471—Forst- 

mann Woolen Co. v. Murray Sices 
Co., D.C.N.Y., 10 F.B.D. 367—Bank 
of Nova Scotia v. San Miguel, D.C. 
Puerto Bico, 9 F.B.D. 171. 

Prejudice to other party generally 
see supra § 416. 

Beduudaat defenses 

(1) Where at most, according to 
plaintiff, what was set out in de¬ 
fense was redundant, but defendant 
contended that it would be preju¬ 
diced by elimination of the defense, 
and confessedly matter set out in de¬ 
fense related to issues in the case, 
and its retention could do no harm, 
motion to strike the defense would 
be denied. 

U.S.—Chasan v. Mutual Factors, D.C. 
N.Y., 3 F.B.D. 477. 

(2) In action for Injuries or death 
resulting from airplane crash, de¬ 
fense that accident had occurred 
solely through negligence of third 
parties for whom defendant was not 
liable, or through act of God, would 
be allowed to stand, even if redun¬ 
dant, in absence of showing of prej¬ 
udice. 

U.S.—Lopez v. Resort Airlines, D.C. 

N.Y., 18 F.R.D. 37. 

Paragraphs of answer 
Where prolixity and wealth of de¬ 
tail contained in answer did not ap¬ 
pear to prejudice plaintiff, and para¬ 
graphs of answer sought to be strlck- 
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en were neither irrelevant nor scan¬ 
dalous, none of the paragraphs would 
be ordered stricken. 

U.S.—^U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 127 F.Supp. 
489. 

63. U.S.—^Kamen Soap Products Co. 
V. Struthers Wells Corp., D.C.N.Y., 
169 F.Supp. 706. 

Sundholm v. Inland Steel Con¬ 
tainer Co., D.C.N.J., 6 F.B.D. 607. 

64. U.S.—^Ruven v. Graham, D.C. 
Ohio, 71 F.Supp. 876—^Weinberg v. 
Sinclair Refining Co., D.C.N.Y., 48 
F.Supp. 203—Gross v. Independence 
Shares Corp., D.C.Pa., 36 F.Supp. 
641—^Westmoreland Asbestos Co. v. 
Johns-Manville Corporation, D.C.N. 
Y., 30 F.Supp. 389, adhered to 32 
F.Supp. 731, affirmed, C.C.A., 113 F. 
2d 114—Securities and Exchange 
Commission v. Timetrust, Inc., D. 

C. Cal., 28 F.Supp. 34. 
Brunswick-Balke-Collender Co. v. 

American Bowling and Billiard 
Corporation, D.C.N.Y., 2 F.R.D. 487. 

65. U.S.—Greenhood v. Orr & Sem- 
bower, D.C.Mass., 168 F.Supp, 906 
—Bloombury Woolen Co. v. Moose- 
head Woolen Mills, D.C.Me., 109 F. 
Supp. 804—Chicago Pneumatic Tool 
Co. V. Ziegler, D.C.Pa., 40 F.Supp. 
416, amended on other grounds 63 
F.Supp. 146, reversed on other 
grounds, C.C.A., 151 F.2d 784— 
Mlchelson v. Shell Union Oil Cor¬ 
poration, D.C.Mass., 26 F.Supp. 594. 

Underwood v. Maloney, D.C.Pa,, 
14 F.R.D. 222—Shepherd v. Popu¬ 
lar Publications, D.C.N.Y., 10 F.B. 

D. 389—Howitt v. St John, D.C. 
Ohio, 9 P.R.D. 608—^International 
Tag & Salesbook Co. v. American 
Salesbook Co., Inc., D.C.N.Y., 6 F. 

R. D. 46—Vignovich v. Great Lakes 

S. S. Co., D.C.N.Y., 3 P.B.D. 69. 
Bnle held not violated 

U.S.—Gomlllion v. Lightfoot, D.C. 
Ala., 167 F.Supp. 406—Bloombury 
Woolen Co. v. Moosehead Woolen 
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concise statement of claim;®® what is a short and 
plain statement of claim, within the meaning of this 
Rule, depends on the particular case involved.®^ 

Repetition; reiteration. The court may strike 
allegations which are repetitious of other allega¬ 
tions;®® but where the complaint is logical, the 
court will not strike harmless repetitions of phras¬ 
es.®® 

Defendants answer to plaintiff’s answer to a 
counterclaim has been stricken where it merely 
reiterates the allegations of the counterclaim and 
goes on to set forth evidence and arguments in sup¬ 
port of the counterclaim.'^® 

§ 421. - Scandalous Matter 

Within the Rule authorizing the striking of scandal¬ 
ous matter, such matter is unnecessary matter or facts 
criminatory of a person referred to in the pleading. 
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As used in the Federal Rules of Civil Procedure, 
Rule 12 (f), 28 U.S.C.A., authorizing the court to 
strike scandalous matter from a pleading, the most 
liberal definition of the word “scandalous” has been 
said to be unnecessary matter or facts criminatory 
of a person referred to in the pleading.*^! Motions 
to strike allegedly scandalous matter are not fa- 
vored.*^^ 

I 422. - Sham or Frivolous Matter 

Except with respect to the signing of pleadings, the 
striking of matter from pleadings as sham Is not author¬ 
ized by the Federal Rules of Civil Procedure, 28 U.S.C.A. 
Frivolous matter may be stricken. 

The Federal Rules of Civil Procedure, including 
Rule 12 (f), 28 U.S.C.A., authorizing the striking 
of matter from pleadings, do not authorize a motion 
to strike all or part of a pleading on the ground that 
it is sham,*^® a sham pleading constituting a pleading 


Mills, D.C.Me., 109 F.Supp. 804— 
Rhodes Pharmacal Co. v, Dolcin 
Corp., D.C.N.T.. 91 F.Supp. 87. 

66. U.S.—Watts Electric <& Manu¬ 
facturing Co. V. United-Carr Fas¬ 
tener Corporation, D.C.Mass., 27 F. 
Supp. 277. 

67. U.S.—Gomillion v. Llghtfoot, D. 

C. Ala., 167 F.Supp. 405. 

68. U.S.—Gilbert v. General Motors 
Corporation, D.C.N.Y., 1 F.R.D. 101. 

Specification of negligence see infra 
5 423. 

SSatter held repetitioTis 
U.S.—Slick Airways, Inc. v. Ameri¬ 
can Airlines, Inc., D.C.N.J., 15 F. 
R.D. 175. 

Pleading distinot conspiracies in two 
counts 

In action for violations of anti¬ 
trust laws, where plaintiff asserts 
that he intends to plead two distinct 
conspiracies in first two counts of 
complaint, although wording thereof 
is very much alike, defendants’ mo¬ 
tions to strike second count as mere¬ 
ly repetition of first count will be al¬ 
lowed in order to clarify pleadings, 
unless plaintiff amends second count 
by adding statement that it is 
brought for cause of action distinct 
from that stated in first count. 

U.S.—^Mitchell V. RKO Rhode Island 
Corp., D.C.Mass., 148 F.Supp. 245. 

69. U.S.—Somberg v. Bluemschlne, 

D. C.N.Y., 8 F.R.D. 197. 

70. D.C.—Coley v. Pierce, D.C., 1 F. 
R.D. 77. 

71. U.S.—^Burke v. Mesta Mach. Co., 
D.aPa., 6 F.R.D. 134, 138. 

Unnecessary matter generally see in¬ 
fra § 423. 

Scandalousness of entire pleading see 
Infra § 430. 

“Pelonionsly” 

Where, in action by alleged owner 


of trust deed and note against Unit¬ 
ed States, certain federal officials, 
and two taxpayers to Quiet owner’s 
title to trust deed and note which 
was being held by United States as 
security in taxes owed by taxpayers, 
complaint contained abusive and vitu¬ 
perative language which was nei¬ 
ther necessary nor material to cause 
of action alleged, word “feloniously” 
would be stricken wherever it ap¬ 
peared in the complaint. 

U.S.—Gerth v. U. S., D.C.Cal., 132 F. 
Supp. 894. 

Matter not stricken as scandalous 

(1) Generally. 

U.S.—Perley v. Roberts, C.C.A.N.H., 
138 F.2d 518, certiorari denied 64 
S.Ct. 786, 321 U.S. 788, 88 L.Ed. 
1078. 

U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 127 F.Supp. 
489—Bloombury Woolen Co. v. 
Moosehead Woolen Mills, D.C.Me., 
109 F.Supp. 804—^Roosevelt Field 
V. Town of North Hempstead, D. 

C. N.Y., 84 F.Supp. 456—U. S. v. 
Johns-Manville, D.C.I11., 67 F.Supp. 
291—Adams v. Griffith, D.C.Mo., 51 
F.Supp. 649—^Hartford-Empire Co. 
V. Glenshaw Glass Co., D.C.Pa., 47 
F.Supp. 711. 

U. S. Guarantee Co. v. Moun¬ 
taineer Engineering Co., D.C,Pa., 
12 F.R.D. 520—Gas Consumers 
Ass’n V. Philadelphia Gas Works 
Co., D.C.Pa., 12 F.R.D. 126—Decor¬ 
ative Cabinet Corp. v. Stor-Aid of 
Ohio, D.C.N.Y.. 10 F.R.D. 266—Elec¬ 
tric Furnace Co. v. Fire Ass’n of 
Philadelphia, D.C.Ohio, 9 F.R.D. 741 
—^Langwood Products, Inc. v. De 
Luxe Game Corp., D.C.N.Y., 9 F.R. 

D. 418—^Bank of Nova Scotia v. 
San Miguel, D.C.Puerto Rico, 9 F. 
R.D. 171—Curtis v. George J. Mey¬ 
er Malt & Grain Corp., D.C.N.Y., 6 
F.R.D. 444—^U. S. v. Association of 
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Am. Railroads, D.C.Neb., 4 F.R.D. 
610. 

(2) Action for libel. 

U S.—Folsom V. Dell Pub. Co., D.C. 
N.Y., 131 F.Supp. 464. 

(3) Stockholders' derivative action. 
U.S.—Stella V. Kaiser, D.C.N.Y., 82 F. 

Supp. 301. 

(4) Allegation that substance of 
defendant’s counterclaim was found¬ 
ed and fixed in fraud and deceit and 
that defendant was therein seeking, 
and attempting to seek and gain, a 
recovery against plaintiff which was 
false and baseless was, as a matter of 
law, not scandalous under the Rules. 
D.C.—Kershenbaum v. Wool, D.C., 13 

F.R.D. 333. 

(5) In treble damage action under 
Federal Anti-Trust laws brought by 
plaintiff claiming to be a “wholesale 
jobber” of books, statement in answer 
admitting that plaintiff was engaged 
in business of selling books as a 
“sub-jobber” would not be stricken as 
scandalous. 

U.S.—Reid v. Doubleday & Co., D.C. 
Ohio, 109 F.Supp. 854. 

72. U.S.—Bloombury Woolen Co. v. 
Moosehead Woolen Mills, D.C.Me., 
109 F.Supp. 804. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.C.Ind., 22 P.R.D. 608—^Em¬ 
pire Tractor Corp, v. Time, D.C.Pa., 

10 F.R.D. 121—Bank of Nova Sco¬ 
tia V. San Miguel, D.C.Puerto Rico, 
9 P.R.D. 171. 

Motion to strike not favored gener¬ 
ally see supra § 415. 

73. U.S.—^Van Valkenburg v. Mid¬ 
land S. S. Line, Inc., D.C.N.Y., 162 
F.Supp. 67. 

Intra-Mar Shipping (Cuba) S. A. 
V. John S. Emery & Co., D.C.N.Y., 

11 F.R.D. 284—^Abbott v. American 
Mach. & Foundry Co., D.C.N.Y., 9 
F.R.D. 310—^Reynolds Metals Co. v. 



35A C. J. S, 


FEDERAL CIVIL PROCEDURE §§ 422-423 


which is false in except for the striking of 

a pleading as sham and false for failure to sign it, 
or for signing it with intent to defeat the purpose 
of the Federal Rules of Civil Procedure, Rule 11, 28 
U.S.C.A., as discussed supra § 260. 

Frivolous matter contained in a pleading may be 
stricken,*^5 but matter which is not frivolous is not 
subject to be so stricken.^s 

§ 423. - Unnecessary Matter; Matter in 

Issue under Other Allegations 

Matter may be stricken from pleadings as unneces¬ 


sary or superfluous, provided, under some authorities, It 
is also prejudicial to the other party. 

Matter in a complaint may be stricken as unneces¬ 
sary where its retention will prejudice defendant,'^'^ 
but, it has been held, not otherwise.*^ ^ A paragraph 
of a complaint may be stricken as unnecessary where 
the only essential fact in it is alleged elsewhere 
also.*^^ Matter in a complaint may likewise be 
stricken as purely superfluous, surplusage, and ir¬ 
relevant to the proceedingand averments in a 
complaint which perform no office may be stricken 
as surplusage and perhaps prejudicial.Unneces- 


Metals Disintegrating Co., D.C.N. 
J.. 8 F.R.D. 349, affirmed. C.A., 176 
F.2d 90—Yale Transport Corpora¬ 
tion V. Yellow Truck & Coach Mfg. 
Co., DC.NY., 8 F.R.D. 440. 

Denial as sham see infra § 429. 

“The history of the Federal Rules 
does not permit the Inference that 
the omission of sham from Rule 12 
(f) Is the product of oversight or of 
merely literary choice. I am of the 
opinion that Rule 12 (f) was so 
drawn so as not to authorize the 
striking of false matter from a 
pleading on motion. If this conclu¬ 
sion is correct it follows that the 
word ‘sham’ cannot be introduced in¬ 
to the Rule by the use of the local 
rule making power under Rule 83, 
and reliance upon Rule 34 of the 
Civil Rules of this court.” 

U.S.—Intra-Mar Shipping (Cuba) S. 
A. V. John S. Emery, D.C.N.Y., 11 
F.R.D. 284, 287—^Yale Transport 

Corporation v. Yellow Truck & 
Coach Mfg. Co., D.CN.Y., 3 F.R.D. 
440, 441. 

Cause of action not stricken as 
sham, on alleged ground that three 
thousand one hundred dollar prayer 
was designed to oust jurisdiction of 
trial court and was devised to secure 
jury trial. 

U.S.—^Van Valkenburg v. Midland S. 
S. Line, Inc., D.C.N.Y., 162 F.Supp. 
67. 

Defense not stricken as sham 
U.S.—Rosenblatt v. United Air Lines, 
Inc., D.C.N.Y., 21 F.R.D. 110. 

74. U.S.—Intra-Mar Shipping (Cuba) 
S. A. V. John S. Emery, D.C.N.Y., 
11 F.R.D. 284—Yale Transport Cor¬ 
poration V. Yellow Truck & Coach 
Mfg. Co.. D.C.N.Y., 3 F.R.D. 440. 

Contradiction of matter of record not 
involved 

Allegations of complaint would not 
be stricken on motion on ground that 
they were palpably false where con¬ 
tradiction of matters of record was 
not involved. 

U.S.—Roosevelt Field v. Town of 
North Hempstead, D.C.N.Y., 84 F. 
Supp. 456. 

75. Waiver and estoppel 

(1) In action by insurer for dec¬ 


laration of rights and liabilities un¬ 
der automobile liability policy as to 
insured, insured's wife, and persons 
injured in automobile accident in¬ 
volving automobile belonging to in¬ 
sured's wife, but which insured had 
listed in policy as his own and which 
was driven by third person without 
insured's consent in contravention of 
policy provision, defenses of waiver 
and estoppel were stricken as friv¬ 
olous. 

U.S.—^Trinity Universal Ins. Co. v. 

Woody. D.C.N.J., 47 F.Supp. 327. 

(2) Defenses of waiver and estop¬ 
pel generally see infra § 425. 

Action for excess profits of govern¬ 
ment contractor 

(1) In action under Renegotiation 
Act for excess profits of government 
contractor which had been establish¬ 
ed by stipulation and order in tax 
court proceeding, paragraph of an¬ 
swer which directly contradicted 
contractor's petition, filed with tax 
court, as well as documents attached 
thereto would be stricken as friv¬ 
olous, as would paragraph denying 
knowledge or information as to 
whether plaintiff's action was 
brought pursuant to § 403 (c) of the 
Renegotiation Act of 1942, as amend¬ 
ed, 50 U.S.C.AAppendix, ril91 (c). 
U.S.—U. S. V. Mitchell, D.C.N.Y., 113 

F.Supp. 686. 

(2) In such action, paragraphs of 
answer alleging that defendant be¬ 
came successor of another and as¬ 
sumed liability of such other, and 
had paid nothing on account of plain¬ 
tiff’s claim, and denying all allega¬ 
tions of complaint, except that re¬ 
ceipt of various determinations of 
amount of excess profits was admit¬ 
ted, and not denying liability, were 
sham and frivolous and raised no is¬ 
sue as to material fact and would be 
stricken on plaintiff's motion. 

U.S.—^U. S. v. Maguire Industries, D. 

C.N.Y., 99 F.Supp. 329. 

76. In, action by tenant to recover 
rents paid in excess of legally estab¬ 
lished rent for furnished apartment 
between Sept. 16, 1947, and Oct. 1, 
1949, where it appeared that apart¬ 
ment had been sublet by defendant to 

623 


plaintiff as a new housing accommo¬ 
dation and that only order establish¬ 
ing maximum rent for new housing 
accommodations was made on Nov. 
7, 1949, effective Sept. 30, 1949, de¬ 
fenses pleading absence of order of 
office of housing expediter could not 
be stricken as sham and frivolous. 
U.S.—^De Antueno v. Agostini, D.C.N. 
Y., 94 F.Supp. 967. 

77. U.S.—Murphy v. A. S. Klrkeby, 
Inc., D.C.N.Y., 9 F.R.D. 725. 

Prejudice to other party generally 
see supra § 415. 

78. Avoidance of delay 

Where plaintiffs had alleged in 
complaint more details than were re¬ 
quired by Federal Rules, but none of 
allegations were prejudicial, and 
striking allegations in response to 
defendant’s motion would merely 
cause delay and filing of an amended 
complaint, motion to strike would be 
denied. 

U.S.—^Tolle V. Pennsylvania R. Co., 
D.COhio, 7 P.R.D. 579. 

In action for wrongful death, par¬ 
agraph describing scene of accident 
would not be stricken where inclu¬ 
sion thereof would not in any way 
prejudice defendants, even though it 
was not necessary to include such 
matter in complaint. 

U.S.—George v. Long Transp. Co., D. 
C.Ohio, 11 F.R.D. 305. 

79. U.S.—Tucker v. A & P Food 
Stores, D.COhio, 9 F.R.D. 607. 

80. U.S.—Cranston v. Baltimore & 
O. R. Co., D.CPa., 16 P.R.D. 318. 

Irrelevant matter generally see su¬ 
pra § 418. 

Designation of contract as "yellow 
dog contract” 

U.S.—Cranston v. Baltimore & O. R. 
j Co., supra. 

81. U.S.—^Wessley v. Seiberling 
Rubber Co., D.C.Mo., 90 F.Supp. 
709. 

I Discrimination against plaintiff as 
IfTegro 

U.S.—Lynch v, Vincent, D.C.Mo., 48 
F.Supp. 249. 

Second count stricken 
Where identical proof would be 
1 required to support second count of 
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sary matter contained in a complaint and objected 
to by defendant may be stricken, as where it adds 
nothing to plaintilf^s cause of action,^2 or alleges 
the facts which plaintiff claims defendant may 
have known or which may have put him on in¬ 
quiry.® 3 

The inclusion of unnecessary matter in a com¬ 
plaint, to be stricken as violating the Federal Rules 
of Civil Procedure, Rule 8 (a), 28 U.S.C.A., which 
calls for a short and plain statement of the claim, 
must completely confuse the real claims or must 
prejudice the other party.®^ Paragraphs of the 
complaint comprising substantially the entire cause 
of action stated therein will not be stricken, even 
though much of the matter therein, while bearing 
on the subject matter of the litigation, is unneces¬ 
sary.®® 

A separate defense may be stricken, on plaintiff^s 
motion, as superfluous or not necessary.®® Defenses 
which could be proved under denials of allegations 
in the complaint will not be stricken in the absence 
of a showing of prejudice to plaintiff.®^ Under 
most authorities, a defense need not be stricken 
from an answer because it might be raised xmder 
a general denial;®® but such a defense has also been 
stricken as superfluous. ®3 Where the complaint 
rests on allegations of negligence, a defense based 
on contract will be stricken as superfluous, with¬ 
out prejudice to defendant’s right in the event that 
plaintiff proceeds on any theory other than negli- 
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gence.®® 

The striking of evidentiary matter is discussed 
infra § 431; immaterial matter as imnecessary, see 
supra § 418; redundant matter as imnecessary, see 
supra § 420; scandalous matter as unnecessary, see 
supra § 421; and paragraphs in the prayer for relief 
as unnecessary, see infra § 433. 

Defenses ruled on on preliminary motions. Whe^^-e 
defenses have already been ruled on by the court on 
preliminary motions based on the same issues, it is 
not necessary that defendant reiterate such defens¬ 
es in his answer, since the record of the case will 
preserve his rights, and they will be stricken from 
the answer on plaintiff’s motion.®^ 

All titles and subtitles appearing in the complaint 
may be stricken, since they form no part of the 
pleading.®^ 

Specification of negligence. According to some 
authority, allegations in the nature of specification 
of negligence in addition to a general allegation of 
negligence will be stricken as unnecessary under 
the Federal Rules of Civil Procedure, 28 U.S.C.A.,®® 
but it has also been held that allegations of negli¬ 
gence which allege specifically what is alleged gen¬ 
erally in other paragraphs will not be stricken 
as merely repetitious, where the only respect in 
which defendant claims they are prejudicial is that 
the jurors will have the pleading of negligence 
against defendant brought home to them more 
forcibly by the repetition.®4 


claim for damages as would be com¬ 
petent on first count, and negligence 
of contractor in violating safety 
rules incorporated into contract 
could be proved on first count of 
complaint as well as on second count, 
and second count would be of no 
benefit to plaintiff in establishing his 
case and performed no useful ofiice 
in the litigation, motion to strike 
second count would be sustained. 

U S.—Resell V. Barcus, D.C.Mo., 89 
F.Supp. 234. 

82. U.S.—Bernstein v. N. V. Neder- 
landsche - Amerlkaansche Stoom- 
vaart-Maatschapplj, D.C.N.T., 7 P. 

R. D. 63, appeal dismissed, C.CJV., 
161 F.2d 733, certiorari denied 68 

S. Ct. 84, 332 U.S. 771, 92 L.Ed. 356, 
rehearing denied 68 S.Ct. 162, 332 
U.S. 820, 92 L.Bd. 397. 

83. U.S.—^Bernstein v. N. V. Neder- 
landsche - Amerlkaansche Stoom- 
vaart-MaatschappiJ, supra. 

84. U.S.—^Plummer v. Glenn L. Mar¬ 
tin Co.. D.COhio, 10 F.R.D. 395. 

Allegations as to death statute 
Allegations relating to Wisconsin 
wrongful death statute would not be 


stricken from complaint seeking to 
recover for wrongful death arising 
out of airplane accident in state of 
Wisconsin, although allegations were 
perhaps unnecessary because court 
was required to take judicial notice 
of applicable state law, where it did 
not appear that the allegations tend¬ 
ed to confuse the real claims or to 
prejudice the defendant. 

U.S.—^Plummer v. Glenn Lr. Martin 
Co., supra. 

85. U.S.—^Kamen Soap Products Co. 
V. Struthers Wells Corp., D.C.N.Y., 
159 F.Supp. 706. 

86. U.S.—Palum v. Lehigh Val. R. 
Co.. D.C.N'.Y., 65 F.Supp. 1010. 

87. U.S.—U, S. V. Shubert, D.C.N.Y., 
14 F.R.D. 471. 

88- U.S.—^Best Foods v. General 
Mills, D.C.Del., 59 F.Supp. 201— 
Thierfeld v. Postman’s Fifth Ave¬ 
nue Corporation, U.C.N.Y., 37 F. 
Supp. 958. 

Fox V. Trans World Airlines, 
Inc., D.C.Pa., 20 F.R.D. 566—Chas- 
an V. Mutual Factors, D.C.N.Y., 
3 F.R.D. 477. 

“A motion to strike does not raise 
the issue of whether a defense must I 
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be pleaded affirmatively or may be 
proven under a general denial.” 

U.S.—^Forstmann Woolen Co. v. Mur¬ 
ray Sices Corp., D.C.N.Y., 10 F. 
RD. 367, 370. 

If there is any doubt about defend¬ 
ant’s right to offer proof of matters 
under general denial, special defense 
should not be stricken. 

U.S.—^U. S. ex rel. Rodriquez v. 
Weekly Publications, D.C.3Sf.Y., 74 
F.Supp. 763. 

89. U.S.—Gray v. Pennsylvania R. 
Co., D.C.N.Y., 71 F.Supp. 683. 

90. U.S.—Rosenthal v. Compagnie 
Generale Transatlantique, D.C N. 
Y., 14 P.R.D. 33, reargument grant¬ 
ed 14 P.R.D. 336. 

91. U.S.—Ohmer Corp. v. Duncan 
Meter Corp., D.C.Ill., 8 F.R.D. 582. 

92. U.S.—Normandie Amusement 
Corp. V. Loew’s Inc., D.C.N.Y., 140 
F.Supp. 257. 

93. U.S.—Hardin v. Interstate Mo¬ 
tor Freight System, D.C.Ohio, 26 
F.Supp. 97. 

94- U.S —^Ruven v, Graham, D.C. 
Ohio, 71 F.Supp. 876. 
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§ 424. Matters Which May Be Stricken 

Particular pleadings or matter contained in plead¬ 
ings which may be subject to a motion to strike 
is discussed in the sections immediately following. 

Examine Pocket Parts for later cases. 


§ 425. -Affirmative Defenses 

Motions to strike affirmative defenses are governed 
by the Federal Rules of Civil Procedure, Rule 12 (f), 28 
U.S.C.A. 

A motion to strike an affirmative defense for in¬ 
sufficiency is governed by the Federal Rules of Civil 
Procedure, Rule 12 (f), 28 U.S.C.A.^s Ordinarily, 


95. U.S.—Brown v. W. T. Grant Co., 
D.C.]Sr.Y., 63 F.Supp. 182. 

Seacoast Liquor Distributors v. 
Kips Bay Brewing Co., D.C.N.T., 
8 F.H.D. 74. 

Pallure to state claim on. wMcli re¬ 
lief can be granted 

(1) Defense that the complaint 
fails to state a claim on which relief 
can be granted will be stricken where 
the complaint properly sets forth a 
cause of action. 

U.S.—Marcus v. Hinck, D.C.N.Y., 28 
F.Supp. 946. 

(2) Affirmative defense that com¬ 
plaint failed to state a claim on 
which relief could be granted would 
not be stricken in view of fact such 
defense was specifically Indorsed by 
the Federal Rules of Civil Procedure, 
28 U.S.CA., and in view of fact that 
defendant could revitalize such de¬ 
fense later under Rule 12 (h) (1), 
providing therefor in certain circum¬ 
stances. 

U.S.—Rosenblatt v. United Air Lines, 
Inc., D.C.N.Y., 21 F.R.D. 110. 

(8) Where answer contained mat¬ 
ter which was not in law a defense, 
plaintiffs’ motion to strike such mat¬ 
ter as immaterial, insufficient in law, 
falling to set forth a defense, and not 
responsive to issue, would be treated, 
under the liberal interpretation of 
Federal Rules of Civil Procedure, 28 
U.S.C.A., as appropriate motion un¬ 
der Rule 12 (b) (6), authorizing the 
making by motion of the defense of 
failure to state a claim on which re¬ 
lief can be granted. 

U.S.—^Day & Zimmerman v. Feraco, 
D.C.Pa., 4 F.R.D. 400. 

Xiaok of capacity to sue 

In wrongful death action wherein 
federal jurisdiction was based on di¬ 
versity of citizenship, affirmative de¬ 
fense that plaintiff had no legal ca¬ 
pacity to maintain a suit could not 
be stricken on motion as not relevant 
to the issues or as a sham, in view 
of fact that specific negative aver¬ 
ment is required by the Federal 
Rules of Civil Procedure, Rule 9 (a), 
28 U.S.C.A., if issue of lack of ca¬ 
pacity is to be raised. 

U.S.—^Rosenblatt v. United Air Lines, 
Inc., D.C.N.Y., 21 F.R.D. 110. 

DGack of Jurisdiction 
Motion to strike affirmative de¬ 
fense of lack of Jurisdiction denied. 
U.S.—U. S. for Use and Benefit of 
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Fairbanks Morse & Co. v. Bero 

Const. Corp.. D.C.N.Y., 148 F.Supp. 

295. 

Defense of invalidity under statute 
of frauds presented issues of con¬ 
tract interpretation and validity 
which would not be decided on de¬ 
fendant’s motion to strike allegation. 
U.S.—^American Mach. & Metals v. 

De Bothezat Impeller Co., D.C.N.Y., 

8 F.R.D. 306. 

Acceptance of workmen’s compensa¬ 
tion payments 

(1) Defense that plaintiff was em¬ 
ployed by a third person who had 
complied with the Longshoremen’s 
Compensation Act, and that plaintiff 
was paid compensation and had ac¬ 
cepted it under an award in a com¬ 
pensation order, and that this acted 
as an assignment to plaintiff’s em¬ 
ployer of any right of plaintiff to 
recover damages against defendant, 
was good as against motion to strike. 
U.S.—Tevlngton v. International 

Milling Co., D.C.N.Y., 62 F.Supp. 

462. 

(2) In longshoreman’s personal in¬ 
jury action against vessel owner, 
owner’s affirmative defense that 
longshoreman had been compensat¬ 
ed under the Longshoremen’s Com¬ 
pensation Act would not be con¬ 
strued, on motion to strike, as set¬ 
ting up defense of election of reme¬ 
dies or defense that acceptance of 
compensation from stevedoring con¬ 
tractor transferred by operation of 
law all of longshoreman’s rights to 
the stevedoring contractor; vessel 
owner’s affirmative defense that 
longshoreman’s acceptance of com¬ 
pensation constituted an assignment 
to contractor of right of action 
against vessel owner was stricken 
with leave to amend to show accept¬ 
ance of compensation pursuant to a 
compensation order. 

U.S.—Cupo V. Isthmian S. S. Co., D. 

C.NY., 66 F.Supp. 45. 

Affirmative defenses to otoss claim 

against oodefendant 
U.S.—^U. S. V. Krasnov, D.C.Pa., 109 

F.Supp. 143. 

Particular actions or defenses 

(1) Affirmative defense in avoid¬ 
ance of contract not stricken. 

U.S.—^Mosher v. Snyder & Swanson, 

Inc., D.C.Pa., 8 F.R.D. 100. 

(2) In action to enjoin violation of 
price regulations, affirmative defens¬ 
es held properly stricken. 
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U.S—Brown v. W. T. Grant Co, D. 

C. N.Y., 53 F.Supp. 182. 

(3) In action to restrain infringe¬ 
ment of trade-name, affirmative de¬ 
fenses not stricken. 

U S —Roche-Organon, Inc , v. Hor- 

morgano Corp., D.C.NY, 4 F.R.D. 

317. 

(4) In attorney’s action for fees, 
motion to strike affirmative defense 
charging plaintiff with solicitation of 
various claims was granted. 

U.S.—McGowan v. Lehigh Valley R. 

Co, D.C.N.Y., 3 F.RD. 479. 

(5) In action for libel, affirmative 
defenses held sufficient as against 
motion to strike. 

U.S.—Folsom V. Dell Pub. Co., D.C. 

N.Y., 131 F.Supp. 464. 

McLaughlin v. Curtis Pub. Co., 

D. C.N.Y., 5 F.R.D. 87. 

(6) In action to recover amount 
unpaid for lumber delivered, affirm¬ 
ative defenses to counterclaim for 
failure of plaintiff to deliver all of 
lumber called for by contract held 
insufficient, and not stricken, but af¬ 
firmative defense seeking reforma¬ 
tion of written sale contract to in¬ 
corporate prior oral agreements un¬ 
der which nondelivery would be ex¬ 
cused, on ground that such agree¬ 
ments were omitted by mutual mis¬ 
take or by mistake of one party and 
fraud of other, was sufficient on its 
face and would not be stricken. 

U.S.—^Vernon Lumber Corp. v. Har- 

cen Const. Co., D.C.N.Y., 60 F.Supp. 

556. 

(7) In action under Fair Labor 
Standards Act to recover compensa¬ 
tion for unpaid overtime, liquidated 
damages, and attorney’s fees, em¬ 
ployer’s affirmative defense seeking 
reformation of employment contract 
on ground of mutual mistake of fact 
and law was sufficient as against mo¬ 
tion to strike, where it appeared that 
employees were seeking a windfall 
and that an employment agreement 
reached by processes of collective 
bargaining would be turned into a 
scrap of paper; but affirmative de¬ 
fenses of payment in excess of min¬ 
imum standards established by law 
and unconstltutionallty of liquidated 
damage provision of law as it affect¬ 
ed defendant were stricken as in¬ 
sufficient in law. 

U.S.—^Adams v. Union Dime Sav. 

Bank, D.C.N.Y.. 48 F.Supp. 1022. 
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a portion of an answer setting up an affirmative 
defense requiring proof, which, if sustained, would 
be a defense, cannot be reached by motion to 
strike where affirmative defenses indicate that 
defendant on trial may raise valid issues of fact 
and law, a motion to strike should not be sus¬ 
tained and a motion to strike an affirmative 
defense will be denied if the defense is sufficient 
as a matter of law, or if it fairly presents a question 
of law or fact which the court ought to hear.^^ 
Whether a defense must be pleaded affirmatively or 
can be proved under a general denial will not be 
decided on a motion to strike the defense.^^ 

Where the only effect of an affirmative defense 
would be to authorize the interposition of the other 
challenged affirmative defenses, it will be stricken.^ 

On a motion to strike an affirmative defense on 
the ground that it is not properly a defense, but is 
a counterclaim, the difference may be overlooked, 
and the matter not stricken but plaintiff*s rights 
will be adequately protected by preserving to him 
the privilege of renewing the motion at the trial.^ 
Where the facts alleged in an affirmative defense are 
carried over by reiteration into defendant’s coim- 
terclaim for interpleader, and interpleader is al¬ 
lowed, the affirmative defense will be stricken on 
plaintiff’s motion.'^ 


Affirmative defense in reply. A motion to strike 
an affirmative defense in a reply as legally insuffi¬ 
cient is proper under the Federal Rules of Civil 
Procedure, Rule 12 b (6), 28 U.S.C.A.5 

Accord and satisfaction. A defense of accord and 
satisfaction is properly stricken where inadequately 
pleaded;® but a motion to strike such defense will 
be denied where it clearly appears from the affidavits 
filed on the issues raised that there are issues of 
fact which must be fully heard and cannot be dis¬ 
posed of in a summary manner.^ A motion to strike 
the defense on the ground that it is not a complete 
plea in bar has been denied.® 

Assumption of risk. Where a defense of as¬ 
sumption of risk is insufficient in law, it must be 
stricken;^ and a defense of assumption of risk 
which is not available against either count of a com¬ 
plaint will be stricken from the answer.^® Particu¬ 
lar defenses of assumption of risk have been held 
sufficient as against motions to strike.^i 

Compromise or settlement. Where a defense of 
former judgment based on compromise or settle¬ 
ment is held insufficient as res judicata, a motion to 
strike it may nevertheless be denied where it may 
be the foundation for a defense of collateral es- 
toppel.i® Particular pleas or answers have been 


96. U-S.—Thrailkill v. Calloway. D, 
C.Tenn., 7 P.R.D. 122. 

97. U.S,—Brown & Williamson To¬ 
bacco Corp. V. U. S., C.A.Ky,, 201 
P.2d 819. 

98. U.S.—Talarowski v. Pennsylva¬ 
nia R. Co., D.C.Del., 185 P.Supp. 
603. 

Act of God as oaTLsinsT airplane crasli 
U.S.—Fox V. Trans World Airlines, 
Inc., D.C.Pa., 20 F.R.D. 665. 

In action nnder federal Employers’ 
liability Act, where defendant plead¬ 
ed affirmative defense that plaintift 
had fraudulently misrepresented 
medical history when executing* ap¬ 
plication for employment, whether 
allegedly false statements were made 
with Intent to defraud, and whether 
employer relied on them, were Ques¬ 
tions not determinable upon motion 
to strike defense as insufficient in 
law. 

U.S.—^Talarowski v. Pennsylvania R. 

Co., D.C.Del., 135 P.Supp. 603. 

99. U.S.—Fox V. Trans World Air¬ 
lines, Inc., D.C.Pa., 20 P.R.D. 565— 
Lopez V. Resort Airlines, D.C.N.T., 
18 P.R.D. 37. 

Coverage of insurance contract 
However, In action against insurer 
on certificates of insurance, allega¬ 
tions contained in affirmative de¬ 
fense, to effect that loss, if any sus¬ 


tained, occurred following termina¬ 
tion of insurance contract, was 
stricken as not setting forth a mat¬ 
ter of affirmative defense, the gener¬ 
al denial being sufficient to raise is¬ 
sue of coverage. 

U.S.—^Mueller v. Rhode Island Ins. 

Co., D.C.N.Y., 16 P.RD. 64. 

1- U.S.—^Brown v. W. T. Grant Co., 
D.C.N.Y., 63 P.Supp. 182. 

2. U.S.—Blake v. Clyde Porcelain 
Steel Corp., D.C.N.Y., 9 F.R.D. 465 
—Phoenix-Apollo Steel Co. v. At¬ 
las Tack Corp., D.C.Mass., 9 P.R. 
D. 464. 

3. U.S.—Blake v. Clyde Porcelain 
Steel Corp., D.C.N.Y., 9 P.R.D. 466. 

4. U.S.—^Republic of China v. Amer¬ 
ican Exp. Co., D.C.N.Y., 96 P.Supp. 

I 740, appeal dismissed, C.A., 190 F. 
2d 334, and affirmed 196 P.2d 230. 

5. U.S.—^Vernon Lumber Corp. v. 
Harcen Const. Co., D.C.N.Y., 60 P. 
Supp. 565. 

fraud Inducing release; return of 
consideration 

In employee’s suit for damages un¬ 
der Federal Employers’ Liability Act, 
where employer relied for one de¬ 
fense on contract which was in form 
a full and complete contract of set¬ 
tlement signed by employee in con¬ 
sideration of eight thousand dollars, 
employee’s reply, which did not deny 
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release, but attacked it on ground 
of fraud in inducement, and which 
did not tender return of considera¬ 
tion, would be stricken unless tender 
were made. 

U.S.—Collett V. Louisville & N. R. 
Co., D.C.Ill., 81 PSupp. 428. 

6. U.S.—^De Pasquale v. Willlams- 
Bauer Corp., C.C.A.N.Y., 161 F.2d 
678, certiorari denied 66 S Ct. 1007, 
328 U.S. 836, 90 L.Ed. 1612. 

7. U.S.—Willard C. Beach Air Brush 
Co. V. General Motors Corp., D.C.N. 
J., 99 P.Supp. 951. 

8. U.S.—^Maschmeijer v. Ingram, D. 
C.N.Y., 97 P.Supp. 639. 

Partial defenses generally see infra 
§ 435. 

9. U.S.—Gray v. Pennsylvania R. 
Co., D.C.N.Y., 71 P.Supp. 683. 

Action under federal Employers’ 
XilabUlty Act 

U.S.—Gray v. Pennsylvania R. Co., 
supra. 

10. U.S.—^Amend v. Great Western 
Ry. Co., D.aColo., 168 P.Supp. 499, 
appeal dismissed, C.A., 261 F.2d 
112 . 

11. U.S.—Smith V. Piper Aircraft 
Corp., D.C.Pa„ 18 P.R,D. 169~Sev- 
art V. Papec Mach. Co., D.C.Mo., 8 
P.R.D. 482. 

12. U.S.—^Mulligan v. Oceanic Trans- 
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held insufficient, as against a motion to strike, to 
allege a compromisers or settlement 

Contributory or other negligence. Particular de¬ 
fenses of contributory or other negligence on the 
part of plaintiff have been held sufficient as against 
motions to strike.rs On the other hand, a statute 
may have the effect of requiring the striking of a 
defense of contributory negligence, recklessness, and 
wantonness on the part of a plaintiff employee.i® 

Failure or want of consideration. In an action 
on a note, defenses of failure of consideration have 
been held sufficient as against a motion to strike.r^ 
The striking of defense of want or absence of con¬ 
sideration has been held error as removing a vital 
issue of fact from the action.^® 

Illegality, An affirmative defense will not be 
stricken on the ground that the contract on which it 
is based is illegal unless such illegality appears on 
the face of defendant’s pleading.^^ An affirmative 
defense of the illegality of the board of directors 
of a corporate plaintiff has been held sufficient 
against a motion to strike.^O 

Limitations and laches. Where the parties stipu¬ 
late to an extension of time for defendant to 
answer to the complaint *'to the merits only,” de¬ 
fendant waives his right to plead the statute of 
limitations, and a motion to strike an allegation of 
the statute will be granted but where there are 
a number of substantial questions of law at issue 


between the parties, the defense of the statute of 
limitations is of such a character that its sufficiency 
should not be summarily determined on a motion to 
strike.22 Particular defenses pleading the bar 
of the statute of limitations have,23 or have not,^^ 
been stricken on motion. So, an allegation raising 
the defense will not be stricken where it raises a 
question of fact and law, or a substantial issue, as 
to when the alleged claim arose and as to the stat¬ 
ute applicable, 25 or as to when one party had knowl¬ 
edge of the other’s alleged conversion, 26 or as to 
what part, if any, of the claim accrued within the 
statutory period.27 

An affirmative defense of the limitation embodied 
in a tariff regulation of a carrier has been strick¬ 
en ;28 but such a defense has also been held to raise 
a justiciable issue, so as to prevent the granting of 
a motion to strike it.29 

A defense of laches raising relevant issues will not 
be stricken.36 Paragraphs of an answer apparently 
intended to support the defense of laches raised 
specifically in other paragraphs of the same defense 
have not been stricken as insufficient, although they 
were somewhat repetitious and by inference related 
to plaintiff’s motives in bringing the action.^i 

Payment; account stated. Defenses of payment 
and account stated have been stricken where no 
facts are pleaded to show payment in accordance 
with the requirements of the statute involved.22 


port Corp., D.C-N.T., 125 F.Supp. 
293. 

13. U.S.—Thrailklll v. Calloway, D. 
C.Tenn., 7 F.R.D. 122. 

14. U.S.—^U. S. ex rel. Coates v. St. 
Louis Clay Products Co., D.C.Mo., 
68 F Supp. 902. 

Thrailkill v. Calloway, D.C.Tenn., 
7 F.R.D. 122. 

15- U.S.—State Road Dept, of State 
of Fla. V. U. S., D.C.Fla., 78 F.Supp. 
278. 

Smith V. Piper Aircraft Corp., D. 
C.Pa., 18 P.R.D. 169—Sevart v. Pa- 
pec Mach. Co., D.C.Mo., 8 F.R.D. 
482. 

Conclusion as to contributory negli¬ 
gence see infra § 427. 

16. U.S.—Bath Mills v. Odom, C.C. 
A.S.C., 168 F.2d 88, certiorari de¬ 
nied 69 S.Ct. 89, 335 U.S. 818, 93 
L.Ed. 373. 

17. U.S.—Wilkinson v. Feild, D.C. 
Ark., 108 F.Supp. 541. 

18. U.S.—Taylor v. Orton, CA..I11., 
216 F.2d 62. 

19. U.S.—Seacoast LiQUor Distribu¬ 
tors V. Kips Bay Brewing Co., D. 
C.N.T., 8 F.R.D. 74. 

20. U.S.—^Jewish Consumptives Re¬ 


lief Soc. V. Rothfeld, D.C NT., 9 
F.R.D. 64. 

21. U.S.—^Empire Tractor Corpora¬ 
tion V. Time, Inc., D.C.Pa., 10 F.R. 
D. 121. 

22. U.S,—Klages v. Cohen, D.C.N.Y., 
7 F.R.D. 216. 

23. U.S.—Reid v. Doubleday & Co., 
D.C.Ohio, 109 F.Supp. 364. 

Lopez v. Resort Airlines, D.C.N. 

T., 18 F.R.D. 37. 

Actions for personal injuries and 
wrongful death 

XJ,S.—Lopez V. Resort Airlines, su¬ 
pra. 

Action under Bobinson-Fatman Act 

U.S.—Reid v. Doubleday & Co., D.C. 
Ohio, 109 F.Supp. 364. 

24. U.S.—^American Mach. & Metals 

V. De Bothezat Impeller Co., D.C. 
N.Y., 8 F.R.D. 306. 

Actions for personal injuries and 
wrongful death 

U.S.—Lopez V. Resort Airlines, D.C. 

N.Y., 18 F.R.D. 37. 

Action to recover excess rent paid 
U.S.—De Antueno v. Agostini, D.C.N. 
T., 94 F.Supp. 967. 

25. U.S.—^American Mach. & Metals 
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V. De Bothezat Impeller Co., D.C. 
N.T.. 8 F.R.D. 306. 

26. U.S.—^American Mach. & Metals 
V. De Bothezat Impeller Co., supra. 

27. U.S.—^American Mach. & Metals 
V. De Bothezat Impeller Co., su¬ 
pra. 

28. U.S.—Turoff V. Eastern Airlines, 
D.C.I11., 129 F.Supp. 319. 

29. U.S.—State of Maryland for Use 
and Benefit of Brandt v. Eastern 
Air Lines, D.C.N.Y,, 120 F.Supp. 
746. 

30. U.S.—^Maschmeijer v. Ingram, D. 
C.N.T., 97 F.Supp. 639. 

Action for unfair competition and 
breach of trust and contiract 

U.S.—^Maschmeijer v. Ingram, supra. 

31. U.S.—Higgins v. Shenango Pot¬ 
tery Co., D.C.Pa., 99 F.Supp. 622. 

Stockholder’s derivative action 

U.S.—Higgins v. Shenango Pottery 
Co., supra. 

32. U.S.—^De PasQLuale v. Willlams- 
Bauer Corp., C.C.A.N.Y., 151 P.2d 
578, certiorari denied 66 S.Ct. 1007, 
328 U.S. 836, 90 L.Ed. 1612. 

Fair £abor Standards Act 

U.S.—^De PasQuale v. Williams-Bauer 
Corp., supra. 
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Prescription, A defense that defendant has ac¬ 
quired by prescription the right to maintain a private 
nuisance has been upheld as sufficient as against a 
motion to strike.^^ 

Release. A motion to strike a paragraph of an 
answer alleging the execution and delivery by plain¬ 
tiff of a certificate of release has been denied.3^ 
However, a defense of release is properly stricken 
where it is inadequately pleaded,^ 5 or where it is 
not a defense to an action imder the statute in¬ 
volved. 3 6 

Res judicata. Where the question whether or not 
the defense of res judicata is a good defense depends 
on evidence as to the issues involved and the deter¬ 
mination made in a prior action, and perhaps other 
matters in evidence, the question cannot be deter¬ 
mined on a motion to strike the defense.^^ 

Waiver and estoppel. Defenses of waiver or es¬ 
toppel may be stricken,38 as where they are friv- 
olous.S9 A defense of estoppel will not be stricken 
where it raises a question which can better be de¬ 
termined at the trial.^0 Accordingly, a defense 
alleging that plaintiff was estopped by his conduct 
from maintaining a stockholder’s derivative action 
will not be stricken as insufficient.^^ 


§ 426. -Amended, Supplemental, and 

Substitute Pleadings 

General rules governing motions to strike under the 
Federal Rules of Civil Procedure, Rule 12 (f), 28 U.S.C.A., 
have been applied to amendments and to amended, sup¬ 
plemental, and substitute pleadings. 

Under the Federal Rules of Civil Procedure, Rule 
12 (f), 28 U.S.C.A., a court, in permitting the 
amendment of a pleading, has the power to order 
stricken from the proposed amendment matter 
which is objected to as being, and is, redundant, 
immaterial, impertinent, or scandalous. **2 

An amendment to a complaint may be stricken as 
insufficient^^ or vague.^^ A part of a paragraph of 
an amended complaint may be stricken with leave 
to serve a second amended complaint.^® In particu¬ 
lar circumstances a motion to strike an amended 
complaint in its entirety,^® or an amended answer, 
has been denied. 

The failure of counts of a substitute complaint to 
comply with the requirements of the order of the 
court for such complaint will justify the granting 
of a motion to strike them, but is not a valid reason 
for striking those counts which successfully meet 
the requirements.^s 


33. tr.S —^U. S. V. Consolidated Fish¬ 
eries, D.C.Del., 60 F.Supp. 650. 

34. XJ.S.—Buell V. Simon Newman 
Co., C.CA.Cal., 154 F.2d 35. 

Issues of fact 

Motion to strike defendant’s plea 
of release would be denied where it 
clearly appeared from affidavits filed 
on issues that there were issues of 
fact which had to be fully heard and 
determined and could not be disposed 
of in a summary manner. 

U.S.—Willard C. Beach Air Brush Co. 
V. General Motors Corp., D.C.N.J., 
99 F.Supp. 961. 

35. U.S.—De PasQtuale v. Williams- 
Bauer Corp., C.C.A.N.Y., 161 F.2d 
578, certiorari denied 66 S.Ct. 1007, 
328 U.S. 836, 90 L.Bd. 1612. 

36. U.S.—^Hutchinson v. William C. 
Barry, Inc., I>.C.Mass., 44 F.Supp. 
829. 

Action under Fair £ahor Standards 
Act 

U.S.—^Hutchinson v. William C. Bar¬ 
ry, Inc., supra. 

37. U.S—^Reid v. Doubleday & Co., 
D.C.Ohio, 109 F.Supp. 354. 

33. U.S.—^Adams V. Union Dime Sav. 
Bank, D.C.N.T., 48 F.Supp. 1022— 
Trinity Universal Ins. Co. v. 
Woody, D.C.N.J., 47 F.Supp. 327. 

39. U.S.—Trinity Universal Ins. Co. 
V. Woody, supra. 

Frivolous matter ffenerally see su¬ 
pra § 422. 


140. U.S.—^Bowles v. Electromatlc 
Distributors, D.C.N.Y., 68 F.Supp. 
977. 

Action by contractor’s surety 
U.S.—^American Indem. Co. v. Web¬ 
ster Parish School Bd., D.C.La., 98 
F.Supp. 360. 

In action for overtime, paragraph 
of answer alleging that plaintiff by 
his conduct had induced defendant to 
; believe that plaintiff did not work 
overtime and that plaintiff was 
therefore estopped to claim overtime 
was good as against motion to strike. 
U.S.—Burke v. Western Newspaper 
Union, D.C.Mass., 9 F.R.D. 343. 
Railroad’s action for drainage dis¬ 
trict 

U.S.—Chicago, St. P., M. & O. Ry. Co. 
V. Pender Drainage Dist., D.C.Neb., 
7 F.R.D. 99. 

41. U.S.—^Higgins v. Shenango Pot¬ 
tery Co., D.C.Pa., 99 F.Supp. 622. 

42. U.S.—Bernstein v. N. V. Neder- 
landsche - Amerikaansche Stoom- 
vaart-Maatschappij, D.C.N.Y., 7 F. 

R. D. 63, appeal dismissed, C.C.A., 
161 F.2d 733, certiorari denied 68 

S. Ct 84, 332 U.S. 771, 92 L.Ed. 366, 
rehearing denied 68 S.Ct. 162, 332 
U.S. 820, 92 L.Ed. 397. 

43. U.S.—^Broughton v. Atlantic Co., 
D.C.Ga., 47 F.Supp. 850. 

Action under Fair DQahor Standards 
Act 

U.S.—^Broughton v. Atlantic Co., su- i 
pra. I 


44. U.S.—Broughton v. Atlantic Co., 
supra. 

45. U.S.—Isenman v. Bandler, D.C. 
N.Y., 16 P.R.D. 400. 

46. Subjection of defendant to in¬ 
terrogatories 

Where district court, on motion to 
strike complaint, ordered preliminary 
pre-trial hearing at which Issues 
would be particularized and bounds 
of permissible discovery, interroga¬ 
tories, etc., formulated, amended 
complaint will not be stricken on 
ground that defendants would be 
subjected to interrogatories and dep¬ 
ositions with respect to situations 
existing all over country and having 
no relationship to true issues in case. 
U.S.—^New Dyckman Theatre Corp. v. 
Radio-Keith-Orpheum Corp., D.C.N. 
Y., 20 F.R.D. 36. 

47. l^ittle difference between, origi¬ 
nal and amended answers 

Where court granted leave to file 
amended answer without being ad¬ 
vised of plaintiff’s request for ad¬ 
mission of genuineness of documents 
but there was little difference be¬ 
tween origrlnal and amended answers, 
court would overrule motion to 
strike the amended answer. 

U.S.—U. S. V. Brandt, D.C.Mont., 8 F. 
R.D. 163. 

48. U.S.—Cooper v. R. J. Reynolds 
Tobacco Co., CA-Mass., 234 F.2d 
170. 
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A motion to strike a supplemental answer will be 
granted where there is no authority therefor 
and where a party is given leave to amend his plead¬ 
ing so as to make it conform to the proof, an amend¬ 
ment setting up an entirely new defense has been 
held properly stricken.^o 

In a particular action for imfair competition, in 
which a counterclaim for unfair competition and 
slander was filed, a portion of the amendment there¬ 
to seeking injunctive relief was stricken, the re¬ 
maining part of the amendment being held suffi- 
cient.51 

Former practice. Prior to the promulgation of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
it was held that an allegation, inter alia, in a supple¬ 
mental bill, made as a basis for relief not within 
the scope of the original bill, was not ground for 
the striking of the supplemental bill.52 


§ 427. - Conclusions and Generalizations 

Allegations may be stricken as being mere conclu¬ 
sions, opinions, or generalizations; but matter will not 
necessarily be stricken, even though conclusory, If it is 
otherwise worthy of consideration. 

An allegation may be stricken as stating a mere 
conclusion,53 opinion,54 or belief55 of the pleader, 
or as general,53 or as a generalization adding no sup¬ 
portive allegations to the complaint,®*7 or as too in¬ 
definite and general to require an answer.®3 

However, matter which may be described as ''con¬ 
clusions” need not necessarily be stricken as long 
as it assists in clarifying what is at issue.®3 Allega¬ 
tions in a complaint may be retained, as against a 
motion to strike, even though to a certain extent con¬ 
clusory and the fact that conclusions in a com¬ 
plaint are conclusions of law does not in and of it¬ 
self warrant striking them,3^ if they are relevant 
and raise issues,32 and it does not appear that they 
will prejudice defendant.®^ An allegation that de- 


49. U.S.—^U. S. V. Avigration Ease¬ 
ment Over 40 Acres of Land, More 
or Less, Anchorage, Territory of 
Alaska, D.CAlaska, 140 F.Supp. 
289. 

dondemnatiozL proceeding's 
XJ.S.—^U. S. V. Avigation Easement 
Over 40 Acres of Land, More or 
Less, Anchorage, Territory of 
Alaska, supra. 

50. U.S.—Simms v. Andrews, C.C.A. 
Okl„ 118 F.2d 803. 

51. U.S,—^Heuer v. Basin Park Hotel 
and Resort, D.C.Ark., 114 F.Supp. 
604. 

52. U.S.—^Whitaker v. Whitaker 
Iron Co., D.C.W.Va., 238 F. 980, 
affirmed 249 F. 631, 161 C.C.A. 457, 
certiorari denied 39 S.Ct 8, 248 
U.S. 664, 63 LEd. 423. 

53. U.S.—Greenhood v. Orr & Sem¬ 
bower, Inc., D.C.Mass., 158 F.Supp. 
906—French v. U. S. Fidelity & 
Guaranty Co., D.C.N.T., 88 F.Supp, 
714. 

Maddox v. Southern Kraft Cor¬ 
poration, D.C.La., 1 F.R,D. 682— 
Gilbert v. General Motors Corpo¬ 
ration, D.C.N.Y., 1 F.R.D, 101. 
Avexments held not a oonolnslon 
U.S.—^Porter v. Haines, D.C.Mo., 66 
F.Supp. 510. 

JDuty of carrier 

In action for death of airplane 
passengers by drowning, allegation 
in answer that carrier had no legal 
■duty to have any special facilities, 
such as crash boats, on hand was a 
mere conclusion of law, and would be 
Btricken on motion. 

U.S.—^Vila V. Pan Am. Airways, D.C. 
Puerto Rico, 66 F.Supp. 907. 

54. U.S.—Greenhood v. Orr & Sem- 
bower, Inc., D.C.Mass., 168 F.Supp. 
906. 


55. U.S.—Slmmonds Aerocessories, 
Limited v. Elastic Stop Nut Corp. 
of America, DC.NJ., 158 F.Supp. 

277. 

Action for registration of trademark 
by false declarations 
U.S.—Simmonds Aerocessories, Lim¬ 
ited V. Elastic Stop Nut Corp. of 
America, supra. 

66. U.S.—Slick Airways, Inc. v. 

American Airlines, Inc., D.C.N.J., 
16 F.R.D. 176. 

67. U.S.—Slick Airways, Inc. v. 

American Airlines, Inc., supra. 

58. U.S.—Kerting v. Riddle, D.C. 
Ohio. 9 F.R.D. 699. 

“Otherwise falling to exercise due 
care and caution under the circum¬ 
stances.’* 

U.S.—^Kerting v. Riddle, supra. 

59. U.S.—H. K. Porter Co. v. Brem¬ 
er, D.aOhio, 11 P.R.D. 89. 

Consent to adjudication of oonnter- 
olalm 

Where court had already sustained 
right of United States to file coun¬ 
terclaim for damage to vessel from 
negligent maintenance and operation 
of drawbridge, motion by United 
States to strike plaintiff's denial by 
way of legal conclusion of defend¬ 
ant’s allegation by way of legal con¬ 
clusion that plaintiff had consented 
to adjudication of the counterclaim 
would be denied. 

U.S.—State Road Dept, of State of 
Fla. V. U. S., D.C.Fla., 78 F.Supp. 

278. 

60. U.S.—French v. U. S. Fidelity & 
Guaranty Co., D.C.N.Y., 88 F.Supp. 
714—De Luxe Theatre Corp. v. 
Balaban & Katz Corp., D.C.I11., 88 
F.Supp. 311. 


Boerstler v. American Medical 
Ass'n, D.C.I11.. 16 FR.D. 437. 
Defendant not nndnly prejudiced 

(1) In stockholder’s derivative ac¬ 
tion, motion to strike certain para¬ 
graphs from complaint because it 
was claimed that they were nothing 
more than mere generalizations and 
conclusions designed to give legal ef¬ 
fect to facts alleged in complaint 
would be denied, where it could not 
be said that allegations had no re¬ 
lation to the controversy or that a 
failure to strike would unduly prej¬ 
udice defendant. 

U.S.—Citrin v. Greater N. Y. Indus¬ 
tries, D.C.N.Y., 79 F.Supp. 692. 

(2) Prejudice to adverse party 
generally see supra § 416. 

61. U.S.—Samuel Goldwyn, Inc., v. 
United Artists Corporation, D.C.N. 
Y., 35 F.Supp. 633. 

Eastman Kodak Co. v. McAuley, 
D.C.N.Y., 2 F.R.D. 21—^French v. 
French Paper Co., D.G.Mlch., 1 F. 
R.D. 631. 

AUegatiou uot strlokexi as pleading 
legal conclusion 

U.S.—Thor Corp. v. Automatic Wash¬ 
er Co., D.C.Iowa, 91 F.Supp. 829. 
Allegations of fact 
Allegations will not be stricken on 
defendants’ motion as embodying le¬ 
gal conclusion, where they may also 
be regarded as alleging fact. 

U.S.—Loughman v. Pitz, D.C.N.Y., 29 
F.Supp. 882. 

62. U.S.—George v. Long Transp. 
Co., D.C.Ohio, 11 F.R.D. 305—How- 
itt V. St. John, D.C.Ohio, 9 F.R.D. 
608. 

63. U.S.—George v. Long Transp. 
Co., D.aOhlo, 11 F.R.D. 306. 

Prejudice generally see supra § 416. 
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fendant was guilty of “other acts of carelessness 
and negligence which resulted in the death of plain¬ 
tiff’s decedent” has been allowed to stand as not 
designed to lead defendant into a trap, or to mislead, 
but as designed by the pleader to allow his door 
to remain open for proof of additional acts of neg¬ 
ligence not specifically set forth in the complaint.®^ 

A paragraph of an answer may also be subject 
to a motion to strike as a mere conclusion.®^ A mo¬ 
tion to strike defenses as vague, general, indefinite, 
and as mere conclusions on the part of defendant 
has been overruled where defendant alleged that 
the complaint failed to state a claim on which relief 
could be granted and that plaintiff’s decedent as¬ 
sumed the risk of injury and was guilty of con¬ 
tributory negligence.®® 

§ 428. - Counterclaims and Set-Offs; 

Cross Claims 

A counterclaim, or a portion thereof, may be stricken 
where there are proper grounds for such action, as where 
it is legally insufficient, but not otherwise. 

A counterclaim, or a portion thereof, which fails 
to state a cause of action, or is legally insufficient, 
may be stricken,®'^ as may a counterclaim which, 


under the Federal Rules of Civil Procedure, Rule 12 
(e), 28 U.S.C.A., “is so vague or ambiguous” that 
plaintiff cannot reasonably be required to frame a 
responsive pleading,®® or which is outside the juris¬ 
diction of the court,®® or which embodies claims 
for sums beyond the jurisdiction of the court but 
a motion to strike a counterclaim under the Federal 
Rules of Civil Procedure, Rule 12 (f), 28 U.S.C.A., 
has been held not an appropriate motion to test 
the question whether the counterclaim should be 
dismissed for lack of jurisdiction.'^^ A counter¬ 
claim may be stricken as premature.*^® 

Where a defense fails, and is stricken as insuffi¬ 
cient, a counterclaim which is predicated on like 
grounds must necessarily be stricken.*^® The er¬ 
roneous designation of paragraphs of an answer as 
a counterclaim will be stricken where they state no 
grounds for affirmative relief, but the paragraphs 
may stand as matter of defense.*^^ Where a “coun¬ 
terclaim” filed with an “answer” as a response to a 
motion for the modification of a decree does not 
qualify, in form or content, as a cross motion for 
modification, a motion to strike such counterclaim 
will be granted.*^® 

Where a counterclaim is proper and sufficient,*^® 


64. U.S,—Ritchie v. Atlantic Refln- 
Ingr Co., D.C.N.J., 7 F.R.D. 671. 

65. Contrihutory negrUgence 

(1) Paragraph of answer attribut¬ 
ing collision, not to any negligence of 
defendant, but rather to negligence 
of plaintifiTs decedent directly con¬ 
tributory thereto, and stating that 
contributory negligence was “herein¬ 
after more particularly set forth,” 
would not be stricken as pleading 
mere conclusions, in light of posi¬ 
tive denial of negligence on defend¬ 
ant’s part and numerous asserted 
particulars of negligence on dece¬ 
dent's part later averred in counter¬ 
claim. 

U.S.—Sinkbeil v. Handler, D.C.Neb., 
7 P.R.D. 92. 

(2) Contributory negligence gener¬ 
ally see supra § 425. 

66. U.S.—Sevart v. Papec Mach. Co., 
D.C.MO., 8 F.R.D. 482. 

67. U.S.—^Arrow Petroleum Co. v. 
Johnston, C.C.A.I11., 162 P.2d 269, 
certiorari denied 68 S.Ct. 158, 332 
U.S. 817, 92 L.Ed. 394. 

Bowles V. Electromatic Distribu¬ 
tors, D.aN.T., 68 F.Supp. 977— 
Parks-Cramer Co. v. Mathews Cot¬ 
ton Mills, D.C.S.C., 36 F.Supp. 236. 
Cond^nnatloxL proceeding 
U.S.—^U. S. V. Certain Lands in Hol¬ 
lywood, Broward County, D.C.Pla., 
63 F.Supp. 124. 

Violation of antitrust laws 
(1) Generally. 

U.S.—Sheldon-Claire Co. v. Judson 


! Roberts Co., D.C.N.T., 88 F.Supp. 

120 . 

(2) Where plaintiff charged de¬ 
fendant with infringement of a pat¬ 
ent and defendant, by way of coun¬ 
terclaim, alleged violations by plain¬ 
tiff of antitrust laws, those para¬ 
graphs of counterclaim which failed 
to allege any specific overt acts by 
plaintiff, but merely paraphrased lan¬ 
guage of antitrust laws, were defec¬ 
tive and plaintiff’s motion to strike 
them would be granted. 

U.S.—^Reliable Mach. Works v. Fur- 
tex Mach. Corp. of America, D.C.N. 
Y., 11 F.R.D. 526. 

Conspiracy allegation of counter¬ 
claim which did not mention specific 
overt acts or injury must be strick¬ 
en. 

U.S.—Sperry Rand Corp. v. Nassau 
Research & Development Associ¬ 
ates, Inc., D.C.N.Y.. 22 F.R.D. 321. 

In action on notes and for money 
lent, counterclaims based on alleged 
agreement which had nothing to do 
with loans by plaintiff to defendant, 
but referred to alleged hiring of de¬ 
fendant by third-party defendant, 
was insufficient and would be strick¬ 
en on plaintiff’s motion. 

U.S.—La Salle Co. v. iCane, D.C.N.Y., 
8 F.R.D, 626. 

Gonnterclalm stricken with leave to 
amend 

U.S.—Liberty Products Corp. v. H. 
K. Ferguson Co., D.C.N.Y., 88 F. 
Supp. 445. 


68. U.S.—Liberty Products Corp. v. 

H. K. Ferguson Co., supra. 

66. U.S.—Bowles v. Electromatic 
Distributors, D.C.N.Y., 68 F.Supp, 
977. 

70. U.S.—^U. S. V. Wissahickon Tool 
Works, Inc., C.A.N.Y., 200 F.2d 936. 

71. U.S.—Langwood Products, Inc. 
V. De Luxe Game Corp., D.C.N.Y., 9 
P.R.D. 418. 

72. U.S.—Bach v. Quigan, D.C.N.Y., 
5 P.R.D. 34. 

Counterclaim for conspiracy and ma¬ 
licious abuse of process 
U.S.—Bach V. Quigan, supra. 

73. U.S.—Brew, Woltman & Co. v. 
Anthony, D.C.N.Y., 94 F.Supp. 966. 

74. U.S.—^New York Credit Men's 
Adjustment Bureau v. Bruno-New 
York, Inc., D.C.N.Y., 120 F.Supp. 
496. 

75. U.S.—Bigelow V. R,K.O. Radio 
Pictures, D.C.Ill., 16 F.R.D. 16. 

76. U.S.—^Pennsylvania R. Co. v. 
Musante-Phlllips, Inc., D.C.Cal., 42 
F.Supp. 340. 

Zn action under Pair l*abor Stand¬ 
ards Act to recover compensation for 
unpaid overtime, liquidated damage.s, 
and attorney's fees, employer’s coun¬ 
terclaim seeking reformation of em¬ 
ployment contract on ground of mu¬ 
tual mistake of fact and law was 
sufficient as against motion to strike, 
where it appeared that employees 
were seeking a windfall and that an 
employment agreement reached by 
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or where decision on its sufficiency depends on ques¬ 
tions of fact to be decided at trial,the court will 
not grant a motion to strike; and a motion to strike 
counterclaims will be denied where they are stated 
clearly enough to enable plaintiff to prepare a re¬ 
sponsive pleading,78 or where plaintiff's objections 
thereto have been remedied by amendment.79 Where 
an answer contains a counterclaim which, under 
the Federal Rules of Civil Procedure, Rule 13 (a), 
28 U.S.C.A., it is compulsory on defendant to assert, 
it is error to strike the answer;80 and the striking 
of a counterclaim on the ground that it was omitted 
from the answer as originally filed and is brought in 
too late by amendment will be denied where the 
counterclaim is a compulsory one and, if it is not 
adjudicated in the proceeding, defendant may lose 
all right to have it determined.^! 

Where the purpose of a motion to strike matter 
from a counterclaim is to have the court rule on the 
admissibility of certain evidence, and the matter may 
properly be disposed of at a pre-trial conference 
when the issues in the case have been made up, the 
motion will be overruled.82 

Counterclam in reply. Where plaintiff, in his 
reply to defendant's counterclaim, sets up two 


further claims against defendant, designating them 
as counterclaims to defendant's counterclaim, de¬ 
fendant's motion to strike plaintiff's counterclaims 
because they are contained in the reply will be 

denied.83 

Set-offs, Where the sum sought to be set off by 
defendant against plaintiff's recovery has already 
been credited by plaintiff against any amount al¬ 
leged to be due from defendant, the claim of set-off 

will be stricken.84 

A cross claim against a codefendant may be 
stricken, as where it is not within the provisions 
of the Federal Rules of Civil Procedure, Rule 13 
(g), 28 U.S.C.A.,85 but not where it is sufficient.®® 

§ 429. -Denials 

A denial may be stricken, as where It raises no Issue 
of fact. 

A denial may be stricken,87 as where it raises no 
issue of fact®8 or is, in effect, little more than a gen¬ 
eral denial of plaintiff's claim, denying that any¬ 
thing that defendant has done, is doing, or proposes 
to do is in violation of any of plaintiff's “valid" 
rights.89 On the other hand, a motion to strike de¬ 
nials of allegations in the complaint may be denied.®® 


processes of collective bargaining 
would be turned into a scrap of pa¬ 
per. 

U.S.—^Adams v. Union Dime Sav. 
Bank, D.C.N.Y., 48 F.Supp. 1022. 

CoTULterclaim for accounting In ac- 
tlon for conversion 
U.S.—Smith V. St. Paul Fire & Ma¬ 
rine Ins. Co., D.C.N.T., 23 F.Supp. 
420. 

Counterclaim for amount of policy in 
action to cancel 

Where insurer after death of in¬ 
sured instituted action against bene¬ 
ficiary named in policy to cancel or 
rescind life policy because of alleged 
fraud of insured in connection with 
application for policy and to prohibit 
beneficiary from assigning policy or 
any interest thereunder or prosecut¬ 
ing any action against Insurer based 
on policy and beneficiary filed coun¬ 
terclaim for face amount of policy 
and demand for jury trial, counter¬ 
claim and demand for jury trial 
should not be stricken, but insurer 
was entitled to have action on coun¬ 
terclaim suspended and the matter 
tried without a jury. 

U.S.—Travelers Ins. Co. v. Lupin, D. 
C.Pa., 18 F.R.D. 67. 

77. U.S.—^Waverly, Sayre & Athens 
Transp. Co. v. General Motors 
Truck Co., D.C.Pa., 36 F.Supp. 285. 

Intra-Mar Shipping (Cuba) S. A. 
v. John S. Emery & Co., D.C.N.Y., 
11 F.R.D. 284. 


78. U.S.—^Maschmeijer v. Ingram, D. 

C. N.Y., 97 F.Supp. 639. 

79. U.S.—^Maschmeijer v. Ingram, 
supra. 

80. U.S.—Eastern Transp. Co. v. U. 
S., C.C.A.N.Y., 169 F.2d 349. 

81. U.S.—Gallahar v. George A. 
Rheman Co., D.C.Ga., 60 F.Supp. 
656. 

82. U.S.—^Hartford-Empire Co. v. 
Obear-Nester Glass Co., D.C.Mo., 7 
F.R.D. 664. 

83. U.S.—Ivey v. Daus, D.C.N.Y., 17 
F.R.D. 319. 

Counterclaim in reply generally see 
supra § 320. 

84. U.S.—^U. S. V. Eln Chemical 
Corp., D.C.3Sr.Y., 161 F.Supp. 238. 

85. U.S.—^U. S. V. Krasnow, D.C.Pa., 
109 F.Supp. 143. 

80. U.S.—Sebo V. United Air Lines, 

D. C.N.Y., 10 F.R.D. 327. 

87. U.S.—Sun-Maid Raisin Growers 
Ass’n V. Neustadter Bros., C.C.A. 
Cal., 115 F.2d 126. 

Concession as to propriety 
Where a denial was stricken and 
the parties subsequently stipulated 
that no claim would be made on the 
denial or on the order striking it, 
and none was made, defendant in ef¬ 
fect conceded that the denial was 
properly stricken. 
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U.S.—Sun-Maid Raisin Growers 

Ass’n V. Neustadter Bros., supra. 

88. U.S.—^Levin v. Brumberg, D.C. 
N.Y., 42 F.Supp. 747. 

89. U.S.—^Forstmann Woolen Co. v, 
Murray Sices Corp., D.C.N.Y., 10 
F.R.D. 367. 

90. U.S.—^U. S. V. Wissahickon Tool 

Works, D.C.N.Y., 84 F.Supp. 896— 
Bowles V. Chas. A. Krause Milling 
Co., D.C Wis, 62 F Supp. 244— 

Women’s Catholic Order of For¬ 
esters V. Trigg County, D.C.Ky,, 38 
F.Supp. 398. 

Denial not stricken as sham 

(1) Denial that contract was made 
may not be stricken as sham where 
defendant made affidavit to that ef¬ 
fect. 

U.S.—Thierfeld v. Postman’s Fifth 
Avenue Corporation, D.C.N.Y., 37 
F.Supp. 958. 

(2) Sham matter generally see su¬ 
pra § 422. 

Ceneral denial; good faith 

Where defendant answered com¬ 
plaint with a general denial and sub¬ 
sequently assured court in brief that 
he intended to controvert every alle¬ 
gation in plaintiff’s complaint, court 
was compelled to accept assurances 
as tendered in good faith, and denied 
plaintiff’s motion to strike answer 
from files. 

U.S.—U. S. v. Long, D.C.Neb., 10 F.R. 
D. 443. 
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Defendant’s denial of knowledge, etc., concern¬ 
ing the corporate capacity of plaintiff is insufficient 
to raise an issue, and will be stricken on plaintiff’s 
motion but a denial of knowledge or informa¬ 
tion sufficient to form a belief as to the truth of 
plaintiffs allegations has been held to have the effect 
of a denial and will not be stricken as sham, even 
though such allegations are seemingly within the 
sole knowledge of defendant.^^ 

§ 430. -Entire Pleading 

Where only portions of a pleading are objectionable, 
ordinarily only those portions should be stricken, and not 
the entire pleading; but in a proper case an entire 
pleading may be stricken. 

Motions to strike an entire pleading are not 
favored,®3 and the entire pleading should ordi¬ 
narily not be stricken, but only those portions which 
are objectionable.®^ So, the fact that a pleading vio¬ 
lates the Federal Rule of Civil Procedure as to sim¬ 
plicity in setting up a claim and sets forth much 
evidentiary matter does not make the entire pleading 
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subject to a motion to strike where allegations neces¬ 
sary to authorize relief are present ;®5 and it has 
been held that a motion to strike will be denied 
where it amounts to an effort to eliminate entirely 
the opposing pleading and amounts in fact to a mo¬ 
tion to dismiss.®® 

A pleading should not be stricken for insufficiency 
unless it appears to a certainty that the pleader is 
entitled to no relief under any state of facts which 
could be proved in support of the claim,®'^ or unless 
it appears, in the light most favorable to the pleader, 
that no relief can be granted if facts in accordance 
with the allegations are proved.®® 

However, an entire pleading may be stricken in a 
proper case,®® as where it is all immaterial,^ re¬ 
dundant,^ or scandalous and vituperative,® or is 
framed in violation of the Federal Rules of Civil 
Procedure, Rule 8, 28 U.S.C.A., requiring a short 
and plain statement of the claim, and simple, con¬ 
cise, and direct averments,^ as where it fails to state 


91. U.S.—Langwood Products v. De 
Luxe Game Corp., D.C.N.Y., 9 P.R. 
D. 418. 

92. U.S.—^National Mill work Corpo¬ 
ration V. Preferred Mut. Fire Ins. 
Co. of Chenango County, D.C.N.Y., 
28 F.Supp. 952. 

Nordman v. Johnson City, D.C. 
Ill., 1 F.R.D. 61. 

Sham matter generally see supra § 
422. 

93. U.S.—Chicago Pneumatic Tool 
Co. V. Ziegler, D.C.Pa., 40 F.Supp. 
416, amended on other grounds 63 
F.Supp. 146, reversed on other 
grounds. C.C.A., 151 F.2d 784. 

De Belaielf v. Moulton, D.C.R.I., 
17 F.R.D. 207—^Walmac Co. v. 
Isaacs, D.CR.I., 16 F.R.D. 344. 
Motion to strike not favored general¬ 
ly see supra § 416. 

Striking pleading for failure to: 
Furnish more specific statement as 
ordered see supra § 397. 

Sign see supra § 260. 

94. U.S.—Temperate v. Rainbolt, D. 
C.I11., 22 F.R.D. 67. 

95. U.S.—^Myers v, Beckman, D.C. 
OkL, 1 F.RD. 99. 

96. U.S.—^Mahoney v. Bethlehem 
Engineering Corporation, D.C.N.Y., 
27 F.Supp. 866. 

Myers v. Beckman, D.dOkl., 1 
F.R.D. 99. 

Suppression of facts 
A motion to strike would be over¬ 
ruled where sustaining the motion 
would shut out all facts, most of 
which were relevant to determina¬ 
tion of sufficiency of the complaint. 
U.S.—Jacobs V. Peavy-Wilson Lum¬ 
ber Co., D.C.La., 33 F.Supp. 206. ^ 


97. U.S.—Intra-Mar Shipping (Cuba) 
S. A. V. John S. Emery & Co., D.C. 
N.Y., 11 F.R.D. 284. 

98. U.S.—Brunswick - Balke - Collen- 
der Co. v. American Bowling & Bil¬ 
liard Corporation, D.C.N.Y., 2 F.R. 
D. 487. 

99. U-S.—Woods V. Pable, D.C.N.J., 
86 F.Supp. 464—Barnes v. Wilson, 
D.C.Wls, 40 F.Supp. 689. 

Temperate v. Rainbolt, D.C.Ill., 
22 F.R.D. 67—Walter Reade’s The¬ 
atres, Inc. V. Loew’s Inc., D.C.W.Y., 
20 F,R.D. 679—^Town of Texhoma 
ex rel. Versluis v. Neild, D.C.OkL, 
9 F.R.D. 739—^Wild v. Knudsen, D. 
C.Tenn., 1 F.R.D. 646—Johnson v. 
Occidental Life Ins. Co. of Cali¬ 
fornia, D.C.Minn., 1 F.R.D. 654. 
“The complaint is not one which 
contains some Isolated allegations 
that can be readily stricken without 
substantial effect on the rest of the 
pleading.*' 

U.S.—Hershel California Fruit Prod¬ 
ucts Co. V. Hunt Foods, D.C.Cal., 16 
F.R.D. 647, 649. 

“The complaint contains so much 
redundant, immaterial, impertinent, 
and scandalous matter as that the 
court feels tliat any attempt to cor¬ 
rect It as written would be a diffi¬ 
cult task.’* 

U.S.—Green Bay Auto Distributors 
V. Willy s-Overland Motors, D.C 
Ohio, 11 F.R.D. 649, 560. 

Iffixed allegations 

The court should not be called on 
to cull out material allegations from 
Immaterial allegations in a para¬ 
graph, and it may strike it as a 
whole. 

U.S.—Gilbert v. General Motors Cor¬ 
poration, D.C.N.Y., 1 F.R.D. 101. 
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Objection by motion rather than rule 
to show cause 

Objection to sufficiency of state¬ 
ment of claim should be made by 
motion to strike rather than by rule 
to show cause. 

U.S.—Rosenberg v. Hano & Co., D.C. 
Pa., 26 F.Supp. 160. 

Entire answer stricken in interest of 
Justice 

tJ.S.—Temperate v. Rainbolt, D.C. 
Ill., 22 F.R.D. 67. 

1. U.S.—Temperate v. Rainbolt, su¬ 
pra. 

Immateriality generally see supra § 
418. 

2. U.S.—Walle v. Dallett, D.C.N.Y., 
186 F.Supp. 102. 

Temperate v. Rainbolt, D.C.I11., 
22 F.R.D. 67—Mottaghi-Iravani v. 
International Commodities Corp., D. 

C. N.Y., 20 F.R.D. 37. 

Redundancy generally see supra § 

420. 

Answer held not redundant 
U.S.—Leigh v. Gerber, D.C.N.Y., 86 
F.Supp. 320. 

3. U.S.—Walle v. Dallett, D.aN.Y., 
136 F.Supp. 102. 

Mottaghi-Iravani v. Internation¬ 
al Commodities Corp., D.C.N.Y., 20 
F.R.D. 37. 

Scandalousness generally see supra 
§ 421. 

4. U.S.—Catanzaritti v. Bianco, D.C. 
Pa., 26 F.Supp. 467. 

Walter Reade’s Theatres, Inc. v. 
Loew's Inc., D.C.N.Y., 20 F.R.D. 
679—^Hershel California Fruit Prod¬ 
ucts Co. v. Hunt Poods, D.C.Cal., 16 
P.R,D. 647—^Underwood v. Maloney, 

D. C.Pa., 14 F.R.D. 222—Metropoli¬ 
tan Theatre Co. v. Warner Bros. 
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clearly and concisely the grounds on which recovery 
is sought.5 

Where a complaint shows on its face that the 
cause of action stated therein is barred by limita¬ 
tion, a motion to strike is proper,^ as it is where 
plaintiff is attempting to try in the federal court a 
matter which has already been adjudicated by a 
state court.7 Any pleading not germane to the is¬ 
sues should be stricken on motion by the adverse 
party. S 

A complaint which sufficiently states a cause of ac¬ 
tion, although defective with respect to sufficiency 
of detail, will not be stricken as failing to state a 
claim on which relief can be granted and a com¬ 
plaint may, as against a motion to strike, sufficiently 
set forth a cause of action even though general 
in its terms.io So, also, a complaint will not be 
stricken merely because it is of greater length than 
necessary, where the allegations therein have rele¬ 
vance,^^ or where defendant has been given notice 
of plaintiff’s claims and should be able to file a re¬ 
sponsive pleading and prepare adequately for trial.^^ 

A complaint will not be stricken on the ground 
that plaintiff is seeking equitable relief against de¬ 


fendant and that an action at law is the proper 
remedy. A motion to strike a complaint because 
of the long lapse of time before such complaint was 
made will be overruled where plaintiff sued within 
the proper time;i^ and a motion to strike on the 
ground that the complaint lacks particularity will be 
denied where defendant can file an answer which 
denies any allegations as to which he requires proof, 
and then make full use of the pre-trial discovery 
proceedings permitted by the Federal Rules of Civil 
Procedure, 28 U.S.C.A.15 

An answer which fails to deny plaintiff’s allega¬ 
tions, but which contains totally extraneous matter 
and is not a proper pleading, will be stricken.^® On 
the other hand, a proper and sufficient answer will 
not be stricken on plaintiff’s motion.!’^ A motion to 
strike an answer will be denied where determina¬ 
tion of the motion involves issues of fact, ^ 3 or a 
substantial question of fact,^3 even though such ques¬ 
tion of fact can be determined by drawing infer¬ 
ences from acts and statements not disputed.^® 
An answer will not be stricken in its entirety in the 
absence of a ground, or of the suggestion of a 
ground, for such action.^i 


Pictures, D.C.N.T., 12 F.R.D. 616— 
Green Bay Auto Distributors v. 
Willys-Overland Motors, D.C.Ohlo, 
11 F.II.D. 649—^Buckley v. Altheim- 
er, D,C.I11., 2 P.R.D. 286. 

Gross violation of spirit of Buie 
U.S.—^lafrate v. Compagrnie Generale 
Transatlantique, D.C.N.T., 12 F.R. 
D. 71. 

Answer held In gross violation of 
Buie 

U.S.—Temperate v. Rainbolt, D.C. 

Cal., 22 F.R.D. 67. 

Buie held not violated 
U.S.—Appel v. Levine, D.C.N.T., 85 F. 
Supp. 240—Adams v. Griffith, D.C. 
Mo., 61 F.Supp. 649. 

Boerstler v. American Medical 
Ass’n, D.C.I11.. 16 F.R.D. 437— 

Dykema v. Aluminum Co. of Amer¬ 
ica, D.C.I11., 7 F.R.D. 280. 

5. U.S.—Johnson v. Occidental Life 
Ins. Co. of California, D.C.Minn., 
1 F.R.D. 664. 

e. U.S.—Wright V. Bankers Serv¬ 
ice Corporation, D.C.Cal., 39 F.Supp. 
980. 

7. U.S.—Curtis V. Utah Fuel Co., 
D.C.N.J., 2 F.R.D. 670, affirmed, 

C. C.A, 132 F.2d 321, certiorari de¬ 
nied 63 8.Ct 993, 318 U.S. 789, 87 
L.Fd. 1156. 

8. U.S.—^Best Foods v. General Mills, 

D. C.Del., 3 F.R.D. 469, modified on 
other grounds 69 F.Supp. 201. 

8 . U.S.—Texas Co. v. Chicago & A. 
R. Co., C.aA.Ill., 126 F.2d 83. 


Loughman v* Pitz, D.C.N.T., 29 
F.Supp. 882. 

10. U.S.—Porter v. Rashid, D.C. 
Iowa, 7 F.R.D. 60. 

Generalizations generally see supra 
§ 427. 

11. U.S.—Sunbeam Corp. v. Pay less 
Drug Stores, D.C.Cal., 113 F.Supp. 
31—^Appel V. Levine, D.C.N.T., 85 
F.Supp. 240. 

D.C.—^Moore v. Hechinger, D.C., 39 F. 
Supp. 427, affirmed 127 F.2d 746, 76 
U.S.APP.D.C. 891. 

12. U.S.—Carlo Blanchi & Co. v. 
City of New York, D.C.N.T., 20 F. 
R.D. 165. 

13. U.S.—^National Transformer 
Corp. V. Alliance Ins. Co., D.C.I11., 
8 F.R.D. 483. 

14. U.S.—Stork V. Townsend, D.C. 
Ohio, 1 F.R.D. 390. 

15. U.S.—^Dionne v. Erie Concrete & 
Steel Supply Co., D.C.Pa., 97 F. 
Supp. 441. 

16. U.S.—^Barnes v. Wilson, D.C. 
Wis., 40 F.Supp. 689. 

17. U.S.—^Daley v. Evans Case Co., 
D.C.Mass., 36 F.Supp. 144. 

U. S. V. Long, D.C.Neb., 10 F.R.D. 
443—^Malyn v. New York Life Ins. 
Co., D.C.Pa., 2 F.R.D. 274. 
Avexments relating to controversy 
(1) Where averments of answer 
in action to assert rights under pre¬ 
divorce settlement with defendant’s 
decedent related to controversy and 
did not appear prejudicial to plain¬ 
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tiff, motion to strike entire answer 
was denied, notwithstanding it did 
not conform to requirements of Fed¬ 
eral Rules of Civil Procedure, Rules 
7 and 8, 28 U.S.C.A 

U.S.—De Belaieff v. Moulton, D.C.R.I., 
17 F.R.D. 207. 

(2) Prejudice to other party gen¬ 
erally see supra § 416. 

Authozity of attorney 
Where charge that attorney filing 
answer and counterclaim did not 
represent party was not sustained, 
motion to strike pleading on such 
ground was denied. 

U.S.—^Neth V. Kiaylor, D.C.Pa., 37 F. 
Supp. 24. 

18. U.S.—^Maytag Atlantic Co. v. 
Hamilton Mfg. Co., D.C.N.Y., 91 F. 
Supp. 75. 

19. U.S.—California Brewing Co. v. 
Rlno, D.C.Idaho, 143 F.Supp. 801 
—^Milkman v. .astna Life Ins. Co., 
D.C.N.Y., 86 F.Supp. 116. 

20. U.S.—Milkman v. .^tna Life Ins. 
Co., supra. 

21. U.S.—^Brusch v. Grace Line, D.C. 
N.Y., 66 F.Supp. 48. 

Defendants represented by same 
oonnsel 

Since each of several defendants, 
in action by plaintiff corporation for 
damages resulting from defendants' 
alleged conspiracy, was entitled to a 
separate, independent determination 
of his liability or counterclaim, and 
each could answer in a separate 
pleading, plaintiff’s motion to strike 
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A motion to strike an answer on the ground that 
the party filing it has no interest in the subject 
matter of the suit will be denied where the court 
determines that such party has a locus standi in the 
court and a right to defend the suit .22 

§ 431. -Evidentiary Matter 

Allegations containing evidentiary matter may be 
stricken, provided, under most authorities, it is prej¬ 
udicial; but evidentiary matter should not necessarily 
be stricken, as >vhere it gives a fuller understanding of 
the pleading. 

The court may strike allegations containing evi¬ 
dentiary matter.23 Under some authorities, this 
may be done only if the matter is prejudicial to the 
other party ;24 tut it has also been held that para¬ 
graphs of a complaint which are clearly evidentiary 
are not proper in a pleading and should be stricken 
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on motion even though they may not prejudice de- 
fendant.25 

Matter which may be described as “evidence’^ 
need not necessarily be stricken as long as it assists 
in clarifying what is at issue.^® So, where evidential 
facts, when read with the pleading as a whole, give 
a fuller understanding thereof,^^ or where eviden¬ 
tiary matters set forth in the complaint are relevant 
to the controversy and provide a background for an 
understanding of the charges, 2 8 they should not, 
or need not, be stricken. 

§ 432. -Matters or Questions of Law 

Under most authorities, a motion to strike is not 
intended for the determination of disputed and substan¬ 
tial questions of law. 

A motion to strike is not intended to furnish an 


certain of the answers on ground 
that all defendants were required to 
admit or deny same facts, because 
they were represented by the same 
counsel would be denied. 

U.S.—Steelco Stainless Steel v. Per¬ 
manent Stainless Steel Corp., D.C. 
Ohio, 11 r.R.D. 403. 

22. U.S.—U. S. V. One Hundred Thir¬ 
ty-Nine Gambling Devices Alias 
Slot Machines, More or Less, D.C. 
Ill., 109 P.Supp. 23. 

23. U.S.—Greenhood v. Orr «& Sem- 
bower, Inc., D.C.Mass., 158 F.Supp. 
906—^Bloombury Woolen Co. v. 
Moosehead Woolen Mills, D.C.Me., 
109 P.Supp. 804—^Kentucky-Tennes- 
see Light & Power Co„ for Use 
and Benefit of Tri-City Utilities Co. 
V. Pitch, D.C.Ky., 63 P.Supp. 989— 
Satlnk V. Township of Holland, D. 

C. N.J., 28 P.Supp. 67, vacated on 
other grounds 31 P.Supp. 229. 

Metropolitan Theatre Co. v. War¬ 
ner Bros. Pictures, D.C.N.T,, 12 P. 
R.D. 516—Shepherd v. Popular Pub¬ 
lications, DC.N.T., 10 F.R.D. 389 
—^Knight V. Baltimore & O. R. Co, 

D. C.N.T., 8 P.R.D. 261, adhered to 
8 P.R.D. 256—^Wiener v. Mutual 
Life Ins. Co. of N. T., D.C.Mo., 4 
P.R.D. 358—Sparks v. England, D. 
C.Mo., 1 P.R.D. 688—^Hennepin 
Theatre Corporation v. Paramount 
Pictures, D.C.Minn., 1 P.R.D. 621 
—Gilbert v. General Motors Corpo¬ 
ration, D.C.N.T., 1 P.R.D. 101— 
Coley V. Pierce, D.C.Dist. of Col., 1 
P.R.D. 77. 

HvldeiLce in coxnplaiiit 
A mere recital of evidence has no 
place in complaint and may, there¬ 
fore, be stricken under Federal Rule. 
U.S.—Duel V. National Sur. Corp., D. 

C.Wis., 4 F.R.D. 336. 

Matter in defenses 

Allegations of detailed facts of evi¬ 
dentiary nature in defenses would 
be stricken from plaintiff's motion. 


U.S.—Tobin for and on Behalf of 
Wiley V. Wilson. D.C.Ill., 98 P. 
Supp. 131—Salem Engineering Co. 
V. National Supply Co., D.C.Pa.. 75 
P.Supp. 993. 

ITotlce of claim or evidence 
Rule that function of pleading is 
to give fair notice of claim asserted 
so as to enable adverse party to an¬ 
swer and prepare for trial does not 
preclude striking from complaint of 
allegation which merely gives notice 
of kind of evidence plaintiff proposes 
to offer. 

U.S.—^Knight v. Baltimore & O. R. 
Co., D.C.N.T., 8 P.R.D. 266. 

Matter to be used on trial 

Although defendant could make use 
of Price Administrator’s statement 
on trial for whatever effect It might 
have, it had no place as part of 
pleadings in action by Administra¬ 
tor to recover treble damages for al¬ 
leged violations of price regulations, 
and would be stricken. 

U.S.—Bowles V. Chas. A. Krause Mill¬ 
ing Co.. D.C.Wis., 62 P.Supp. 244. 

Matter stricken as evidentiary 
U.S.—^United States Fidelity & Guar¬ 
anty Co. V. Pierson, C.C.A,Ark., 89 
P.2d 602. 

Thor Corp. v. Automatic Washer 
Co., D.C.Iowa, 91 P.Supp. 829. 

Bernstein v. N. V. Nederlandsche- 
Amerikaansche Stoomvaart-Maat- 
schappij, D.C.N.T., 7 P.R.D. 63, ap¬ 
peal dismissed, C.C.A., 161 P.2d 
733, certiorari denied 68 S.Ct. 84, 
332 U.S. 771, 92 L.Ed. 366, rehear- I 
Ing denied 68 S.Ct. 162, 332 U.S. | 
820, 92 L.Ed. 397. 

Matter not stricken as evidentiary 
U.S.—Thor Corp. v. Automatic Wash¬ 
er Co., D.C.Iowa, 91 P.Supp. 829. 

Evidence held not pleaded 
XJ.S.—Porter v. Haines, D.C.M 0 ., 66 P. 
Supp. 510. 


24. U.S.—Erone Corp. v. Skouras 
Theatres Corp., D.C.N.T., 166 P. 
Supp. 621—^Wyatt v. Pennsylvania 
R. Co., D.C.Del., 164 P.Supp. 143— 
Randolph Laboratories v. Special¬ 
ties Development Corp., D.C.N.J., 
62 P.Supp. 897. 

Boerstler v. American Medical 
Ass’n, D.C.Ill., 16 P.R.D. 487—Con- 
togeorge v. Sps^ou, D.C.N.T., 7 P. 
R.D. 223—Groves v. Paden City 
Glass Mfg. Co., D.C.W.Va., 2 P.R.D. 
300. 

Prejudice to adverse party general¬ 
ly see supra § 416. 

Cases involving complex issues 
Allegations of evidential facts in 
cases involving complex issues, al¬ 
though unnecessary under rule of 
brevity, are not stricken unless prej¬ 
udicial. 

U.S.—Randolph Laboratories v. Spe¬ 
cialties Development Corp., D.C. 
N.J., 62 P.Supp. 897, 

26. U.S.—^Hennepin Theatre Corpo¬ 
ration V. Paramount Pictures, D.a 
Minn., 1 P.R.D. 621. 

26. U.S.—K. Porter Co. v. Brem¬ 
er, D.C.Ohio, 11 P.R.D. 89. 

27. U.S.—Bloomhury Woolen Co. v. 
Moosehead Woolen Mills, D.C.Me., 
109 P.Supp. 804—Thor Corp. v. Au¬ 
tomatic Washer Co., D.C.Iowa, 91 
P.Supp. 829—Brlnley v. Lewis, D. 
C.Pa., 27 P.Supp. 313. 

Contogeorge v. Spyrou, D.C.N.T., 

7 P.R.D. 223—^U. S. for Use of 
Deane v. Rowley Const. Co., D.C. 
R.I., 2 P.R.D. 6. 

Complex issnes 

This principle is particularly ap¬ 
plicable in a case involving many 
complex issues. 

U.S.—Groves v. Paden City Glass 
Mfg. Co., D.C.W.Va., 2 P.R.D. 300. 

28. U.S.—^U. S. V. Crown Zellerbach 
Corp., D.C.I11., 141 P.Supp. 118. 
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opportunity for the determination of disputed and 
substantial questions or issues of law,29 or of the 
legal consequences of pleadings and it is not de¬ 
signed to give the movant a premature ruling on a 
doubtful question of law tendered by the pleadings, 
but which may never be presented for decision by the 
proof developed at trial.^i It has been held, on the 
other hand, that a motion to strike an answer may 
be granted if the motion presents a pure question of 
law,32 and that where a claim or defense states 
matter which in law constitutes no claim or defense, 
having reference to the issues in controversy, it is 
irrelevant, immaterial, and not responsive to the is¬ 
sues of the controversy and should be stricken on 

inotion.33 

Matters of law previously passed on by the court, 
but included in amended answers as a precaution, 
should circumstances call for a reconsideration, will 
not be stricken in the absence of harm to either party 
from leaving them in the answers, but will not be 
litigated in the trial before the jury of the case on 


its merits.34 

Question of mixed law and fact. Where an alle¬ 
gation or averment involves a question or statement 
of mixed law and fact, a motion to strike it should 
be denied, particularly where a decision should 
be made when testimony has been adduced, if the 
question has not been decided directly or by anal¬ 
ogy. 2® 

An allegation of the lazus of a state may be 
stricken.97 

§ 433. SujSiciency of Pleading 

Authorities differ as to whether a motion to strike 
Is a proper method of testing the sufficiency of a plead¬ 
ing or a prayer for relief. 

It has been held that a motion to strike may be 
used to test the sufficiency of a pleading ;38 but un¬ 
der other authorities, such a motion is not ordinarily 
an appropriate remedy to test the legal sufficiency 
of a pleading.39 Challenge of the legal sufficiency 


29. U.S.—Dlmenco v. Pennsylvania 
H. Co., D.C.Del., 126 F.Supp. 417— 
Paramount Textile Machinery Co. 
V. Burlington Mills Corp., D.C.Del., 
90 P.Supp. 66—Tivoli Realty v. 
Paramount Pictures, D.C.Del., 80 
F.Supp. 800—Sbicca-Del Mac, Inc., 
V, Milius Shoe Co., D.C.Mass., 36 F. 
Supp. 623—O'Reilly v. Curtis Pub¬ 
lishing Co., D.C.Mass., 22 F.Supp. 
359. 

Smith V. Piper Aircraft Corp., 
D.C.Pa., 18 F.R.D. 169—Lopez v. 
Resort Airlines, D.C.N.Y., 18 F.R.D. 
37—^American Mach. & Metals v. 
De Bothezat Impeller Co., D.C.N. 
Y., 8 F.R.D. 306—^Klages v. Cohen, 
D.C.N.Y., 7 F.R.D. 216—Burke v. 
Mesta Mach. Co., D.C.Pa., 6 F.R.D. 
134. 

Legal sufficiency of pleading see In¬ 
fra § 433. 

“The federal courts seem to avoid 
the determination of legal issues pre¬ 
sented by motions to strike.” 

U.S.—Plummer v. Glenn L. Martin 
Co., D.aOhio, 10 F.R.D. 395, 396. 

Motion not favored for this purpose 
U.S.—U. S. V. Arnhold & S. Bleichroe- 
der, Inc., D.C.N.Y., 96 F.Supp. 240. 

Hill, Brown Corp. v. Bosler, D.C. 
R.I., 14 F.R.D. 170. 

Interpretation of state statute 
U.S,—^Plummer v. Glenn L. Martin 
Co., D.aOhio, 10 P.R.D. 395. 

Determination of relationship he^ 
tween parties 

Where plaintiffs’ motion to strike 
affirmative defenses presented ques¬ 
tion of law, and sufficiency of af¬ 
firmative defenses depended on de¬ 
termination of nature of relation¬ 
ship existing between parties, deci¬ 


sion on question of law should await 
resolution of facts, and defendants 
should not be deprived, at outset of 
proceedings, of opportunity to devel¬ 
op facts on which their defenses 
were founded. 

U.S.—McCormick v. Wood, D.C.N.Y., 
156 F.Supp. 483. 

Question of finality of decree 
U.S.—Tivoli Realty v. Paramount 
Pictures, D.C.Del., 80 P.Supp. 800. 
Invalidity of contract as unlawful 
restraint of trade 

U.S.—^American Mach. & Metals v. 
De Bothezat Impeller Co., D.C.N.Y., 
8 F.R.D. 306. 

Deviation from contract 

Where a question of law is raised 
in the pleadings ets to whether there 
could be a deviation from the terms 
of a written contract, a motion to 
strike is inappropriate. 

U.S.—^U. S. V. Edward Fay & Son, 
D.C.Pa., 31 F.Supp. 413. 

Lack of mutuality of contract 

Although defense that agency con¬ 
tract lacked mutuality because of 
provision that on failure of plaintiff 
to meet minimal standards of sales 
within specified period defendant 
might terminate contract on notice 
was without merit, it presented a 
purely legal question which would 
not tend to confuse jury, and plain¬ 
tiff was not entitled to have defense 
stricken. 

U.S.—^United Distillers Agency v. Old 
Rock Distilling Co., D.C.Mo., 3 F.R. 
D. 179. 

30. U.S.—^Dimenco v. Pennsylvania 
R. Co., D.C.Del., 126 P.Supp. 417— 
Paramount Textile Machinery Co. 
V. Burlington Mills Corp., D.C.Del., 
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90 P.Supp. 66—Tivoli Realty v. 
Paramount Pictures, D.C.Del., 80 F. 
Supp. 800. 

31. U.S.—Wells V. Place, D.C.Ohio, 
92 P.Supp. 473. 

32. U.S.—California Brewing Co. v. 
Rlno, D.C.Idaho, 143 P.Supp. 801— 
Milkman v. .<Etna Life Ins. Co., 
D.C.N.Y., 36 P.Supp. 116. 

33. U.S.—Schenley Distillers Corpo« 
ration v. Renken, D.C.S.C., 34 F. 
Supp. 678. 

34. U.S.—^U. S. ex rel. Coates v. St. 
Louis Clay Products Co., D.C.Mo., 
68 P.Supp. 902. 

35. U S.—Shandelman v. Schuman, 
D.C.Pa., 92 P.Supp. 834—Solomon 
V. Pennsylvania R. Co., D.C.N.Y., 
79 P.Supp. 449. 

36. U.S.—Mitchell v. American Re¬ 
public Ins. Co., D.C.Iowa, 20 F.R.D. 
116. 

37. U.S.—Bauman v. Aluminum Co. 
of America, D.C.N.Y., 68 P.Supp. 
160. 

Beasoa for rale 

Such allegations are unnecessary 
in a pleading In this court for the 
reason that the court is required to 
take judicial notice of the laws of 
the several states. 

U.S.—Bauman v. Aluminum Co. of 
America, supra. 

38. U.S.—^U. S. V. Consolidated Fish¬ 
eries, D.C.Del., 60 P.Supp. 660. 

39. U.S.—Hartford-Empire Co. v. 
Glenshaw Glass Co., D.C.Pa., 47 P. 
Supp. 711—Sbicca-Del Mac, Inc., v. 
Milius Shoe Co., D.C.Mass., 36 P. 
Supp. 623—Dysart v. Remington 
Rand, D.C.Conn., 31 P.Supp. 296. 
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of a defense by a motion to strike, and the amend¬ 
ment of the Federal Rules of Civil Procedure, Rule 
12 (f), 28 U.S.C.A., in this respect, are discussed 
infra § 435. 

Prayer for relief. The striking of a portion of the 
prayer for relief has been held a futile and mean¬ 
ingless gesture, in view of the fact that, under the 
Federal Rules of Civil Procedure, Rule 54(c), 28 
U.S.C.A., the trial judge, at the close of the case, 
will still be obligated to grant the parties the relief 
to which they prove themselves entitled and a 
motion to strike has been held not the proper method 
of attack on that portion of a counterclaim describ¬ 
ing the relief sought.^^ Under other authority, a 
portion of a prayer for relief may be stricken as 
immaterial and prejudicial; ^nd paragraphs of a 
prayer for relief may be stricken, on defendant’s 
motion, as unnecessary, where plaintiff may seek 
the relief by motion after issue is joined.'^s 

Paragraphs of a prayer for relief may be stricken 
in so far as they relate to the issuance of an injunc¬ 
tion, where the grant of injunctive relief would be 
improper,or where such striking is necessary in 
order to present a claim on which relief can be 
granted, jurisdiction being based on diversity of 
citizenship.^® Where allegations as to the uncon¬ 
stitutionality of a statute are pleaded only as sup¬ 
porting a prayer for injunction, and the prayer is 
stricken for failure to show ground for equitable 
relief, the allegations are properly stricken with the 
prayer.46 

A paragraph of an answer may be stricken as 
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relating to a matter as to which no relief is sought 
by plaintiff.^*^ 

The fact that the complaint is most unlike the com¬ 
plaint in an average private antitrust action, because 
it seeks such broad and diversified relief, does not 
per se establish that the relief sought may not be 
had, so as to justify the striking of much of the 
prayer for relief contained in various portions of 
the complaint.^ 5 

§ 434. -Allegations in Complaint 

Particular allegations or portions of complaints have 
been held properly stricken on various grounds, includ¬ 
ing violation of the Federal Rules of Civil Procedure, 
while other allegations or portions have been held suffi¬ 
cient as against motions to strike. 

It has been said that the federal courts, under the 
Federal Rules of Civil Procedure, 28 U.S.C.A., do 
not usually dispose of separate allegations in com¬ 
plaints on motions to strike;^® and under the letter 
of the Federal Rules of Civil Procedure, Rule 12 (f), 
28 U.S.C.A., a motion to strike is not properly used 
to test the sufficiency of any part of the complaint.®® 
However, portions or averments of a complaint have 
been held properly stricken as not conforming to the 
requirement of the Federal Rules of Civil Proce¬ 
dure, Rule 8, 28 U.S.C.A., that there should be "a 
short and plain statement of the claim,”®^ or to the 
requirement of the Federal Rules of Civil Procedure, 
Rule 10(b), 28 U.S.C.A., as to the separate state¬ 
ment of separate claims,®2 as failing to meet the re¬ 
quirement of particularity imposed by the Federal 
Rules of Civil Procedure, Rule 9(b), 28 U.S.C.A., 


Klages V. Colien, D.C-NT.T., 7 F. 
R.D. 216—^Reilly v. Wolcott, D.C. 
N.Y., 1 F.R.D. 103. 

D.C.—^U. S. V. TJ. S. Gypsum Co., D.C., 
63 F.Supp. 889. 

Complaliit 

Under Rule, motion to strike is 
not properly used to test legal suffi¬ 
ciency of complaint. 

U.S.—^U. S. V. Crown Zellerbach Corp., 
D.C.I11., 141 F.Supp. 118. 

40. U.S.—Schwartz v. Baton, C.A.N, 
T., 264 F.2d 195. 

41- U.S.—^Myers v, Beckman, D.C. 
OkL, 1 F.R.D. 99. 

42. U.S.—Tivoli Realty v. Paramount 
Pictures, D.C.Del., 80 F.Supp. 800. 
Immaterial matter generally see su¬ 
pra § 418. 

Prejudicial matter generally see su¬ 
pra § 416. 

Action under antl-tmst laws 
U.S.—Tivoli Realty v. Paramount 
Pictures, supra. , 


I 43. U.S-—Gilbert v. General Motors 
j Corporation, D.C.N.T., 1 F.R.D. 101. 
Unnecessary matter generally see su¬ 
pra 423. 

44. U.S.—U. S. V. Koch Bros. Bag 
Co., D.C.Mo., 109 F.Supp. 640. 

45. U.S.—^Daley v. Ort, D.C.Mass., 
98 F.Supp. 151. 

46. U.S.—Coffman v. Federal Labora¬ 
tories, Pa., 66 S.Ct. 303, 323 U.S. 
325, 89 L.Ed. 271. 

47- U.S.—Collette v. Zenith Dredge 
Co.. D.C.Minn., 11 F.R.D. 694. 

48. U.S.—^Banana Distributors, Inc. 
V. United Fruit Co., D.C.N.T., 19 F. 
R.D. 11. 

48. U.S.—Surface v. Safeway Stores, 
D.C.Neb.. 7 P.R.D. 478. 

60- U.S.—U. S. V. Crown Zellerbach 
Corp., D.C.I11., 141 F.Supp, 118. 
Separation of paragraphs from bal- 
anoe of complaint 

In stockholders* derivative action 
defendants could not separate and 
have stricken certain paragraphs 
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from balance of complaint because 
those paragraphs specifically refer¬ 
red to transaction complained of in 
other paragraphs on assumption that 
such paragraphs alleged a separate 
claim. 

U.S.—Stella V. Kaiser, D.C.N.T., 82 F. 
Supp. 301. 

51. U.S.—Greenhood v. Orr & Sem- 
bower, Inc., D.C.Mass., 168 F.Supp. 
906. 

52. U.S.—Mitchell v. RKO Rhode Is¬ 
land Corp., D.C.Mass., 148 F.Supp. 
245. 

Commingling of grounds 
A motion to strike a count of a 
complaint will be granted where 
there is a commingling of statutory 
grounds and common-law grounds in 
violation of Federal Rules of Civil 
Procedure, Rule 10(b), 28 U.S.C.A, 
requiring statement in separate par¬ 
agraphs. 

U.S.—Conner v. Southern Ry. Co., D. 

C. Tenn., 1 P.R.D. 577—Conner v. 
Southern Ry, Co., D.C.Tenn., 1 F.R. 

D. 410. 
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as to the pleading of fraud, mistake, or condition vision will be stricken where the complaint does not 
of mind,^^ as outside the jurisdiction of the court,request relief under the statute.®^ 
as not susceptible of answer by defendant,as not 

pertaining to an ultimate fact,66 or as otherwise in- The striking of other allegations or portions of 


sufficient.67 An allegation based on 


53. U.S.—^Miami Beach Federal Sav. 
and Loan Ass’n v. Callander, C.A. 
Fla., 266 F.2d 410. 

Freedman v. Philadelphia Termi¬ 
nals Auction Co., D.C.Pa., 145 F. 
Supp. 820—Perrott v. U. S. Bank¬ 
ing Corporation, D.C.Del., 63 F. 
Supp. 953. 

Decorative Cabinet Corp. v. Stor- 
Ald of Ohio, D.C.lSr.T.. 10 F.R.D. 
266. 

Amendment In Interest of substan- 
tlal Justice 

However, allegations of fraud 
which offended against Hule would 
not, under the circumstances, be 
stricken on motion, but in the in¬ 
terest of substantial justice leave 
would be granted to amend. 

U.S.—Slmmonds Aerocessories, Lim¬ 
ited V. Elastic Stop Nut Corp. of 
America, D.C.N.J., 154 F.Supp. 616, 
reversed on other grounds, C.A., 
267 F.2d 485. 

54. U.S.—^Anlasco, Florentino, v. 
Ahukinl Terminals, D.C.Hawail, 91 
F.Supp. 204—^Perrott v. U. S. Bank¬ 
ing Corporation, D.C.Del., 53 F. 
Supp. 953. 

Action under Falx Ziabor Standards 
Act 

(1) Generally. 

U.S.—^Aniasco, Florentino v. Ahukinl 
Terminals, D,C.Hawail, 91 F.Supp. 
204. 

(2) In action to recover overtime 
wages and liquidated damages al¬ 
legedly due under the Fair Labor 
Standards Act, employer’s motion to 
strike common-law features in com¬ 
plaint was granted, because of lack 
of Jurisdiction of court over such 
features. 

U.S.—Schempf v. Armour & Co., D.C. 

Minn., 6 P.R.D. 294. 

Stockholder’s derivative action 
U.S.—^Perrott v. U. S. Banking Cor¬ 
poration, D.C.Del., 53 F.Supp. 953. 

65. U.S.—Slick Airways, Inc. v. 
American Airlines, Inc., D.C.N.J., 
16 F.R.D. 176. 

56. U.S.—^Thor Corp. v. Automatic 
Washer Co., D.C.Iowa, 91 F.Supp. 
829. 

67. U.S.—Sutton v. Eastern Viavl 
Co., C.C.A.I11., 138 P.2d 969—Mc- 
Qulllen V. National Cash Register 
Co., C.C.A.Md., 112 F.2d 877, certio¬ 
rari denied 61 S.Ct 140, Sll U.S. 
695, 85 L.Ed. 460, rehearing denied 
61 S.Ct 316, 311 U.S. 729, 86 L.Ed. 
474. 

Canister Co. v. National Can 
Corp., D.C.Del., 96 F.Supp. 273. 


a statutory pro- j complaints for i 

New Dyckman Theatre Corp. v. 
Radlo-Keith-Orpheum Corp., D.C.N. 
Y., 20 F.R.D. 36 

Failure to exhaust remedies at law 
U.S.—^Harris v. Echols, D.C Ga., 146 
F.Supp. 607. 

Comprehensive foundation for proof 
In action to recover treble damages 
for violation of Sherman Act, court 
would, if only for reason that prob¬ 
lems created would have to be faced 
some time, grant motion to strike 
certain portions of complaint where¬ 
by plaintiff had made comprehensive 
foundation for proving anything and 
everj^thlng, Including matters rais¬ 
ing possible serious questions of 
joinder, and doubtful questions of 
law which might appropriately be 
considered. 

U.S.—Eastern Fireproofing Co. v. U. 
S. Gypsum Co., D.C.Mass., 21 P.R. 
D. 292. 

Motor vehicle accident 

(1) In action for injuries sustained 
in truck collision, defendant’s motion 
that allegation ’’which condition may 
become permanent” be stricken and 
that plaintiff be ordered to plead that 
“injuries claimed will, with reason¬ 
able certainty, become permanent,” 
would be granted. 

U.S.—^Ruven v. Graham, D.C.Ohio, 71 
F.Supp. 876. 

(2) Where it was sought to show 
that driver of automobile was in¬ 
competent, allegations that he had 
forfeited cash bond to secure release 
from arrest for driving automobile 
in excess of speed limit, must be 
stricken as it was not alleged that 
he was negligent or found guilty or 
pleaded guilty. 

U.S.—Winchester v. Padgett, D.C. 
Ga., 167 F.Supp. 444. 

Recovery for other naaned employees 
In employee’s action under Fair 
Labor Standards Act, general allega¬ 
tions of complaint seeking recovery 
for other named employees alleged 
to be similarly situated as plaintiff 
were insufficient and were stricken 
with leave to amend complaint 
U.S.—^Keyer v. Hope Estates, D.C.N. 
Y., 63 F.Supp. 1004. 

Stockholder’s derivative actioxL 

(1) Generally. 

U.S.—Perrott v. U. S. Banking Cor¬ 
poration, D.CXDel., 53 F.Supp. 963. 

(2) In stockholder’s derivative ac¬ 
tion, allegations of complaint which 
failed to specify sufficiently the re¬ 
spects in which the individual de¬ 
fendants breached their duty to the 
corporation in the imdertaking of 
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nsufficiency has been refused,^9 as 

certain projects and transactions by 
the corporation were subject to a mo¬ 
tion to strike. 

US.—Levitan v. Stout, D.C.Ky., 97 F. 
Supp. 105. 

Suit to set aside conveyances 
U.S.—Consolidated Naval Stores Co. 
V. Brannan Turpentine Co., D.C.S.C., 
46 F.Supp. 273. 

Paragraph held too vague and un¬ 
certain to entitle plaintiff to relief. 
U.S.—Thompson-Starret v. Chicago 
Housing Authority, D.C.I11,, 3 F.R. 
D. 68. 

6& U.S.—Woods V. Pable, D.C.N.J., 
86 F.Supp. 464. 

59. U.S.—Gorman v. Alcorn, D.C. 
Iowa, 147 F.Supp. 612—Edgerton 
V. Armour & Co., D.C.Cal., 94 F. 
Supp. 549—^French v. U. S. Fidel¬ 
ity & Guaranty Co., D.C.N.Y., 88 
F.Supp. 714—^U. S. V. Borax Consol., 
D.C Cal., 62 F.Supp. 220. 

Gallimore v. Dye, D.C.Ill., 21 P. 
R.D. 283—Fitzgerald v. Kriss, D.C. 
N.Y., 10 F.R.D. 61—U. S. v. Shaw 
Tenenbaum Const. Co., D.C.Mo., 9 
P.R.D. 633—Ball v. Irving Air- 
chute Co., D.C.N.Y., 7 F.R.D. 173— 
Klages V. Cohen, D.C.N.Y., 5 F.R.D. 
32—^U. S. V. Association of Am. 
Railroads, D.aNeb., 4 P.R.D. 610 
—^Wlld V. Knudsen, D.C.Tenn., 1 P. 
R.D. 646. 

Paragraph alleging fraud 
As against a motion to strike, a 
paragraph of an amended complaint 
alleging fraud was proper where 
other parts of complaint showed acts 
alleged to constitute fraud. 

U.S.—Gilbert v. General Motors Cor¬ 
poration, D.C.N.Y., 1 P.R.D. 101. 
Paragraphs dealing with venue 
U.S.—^Minneapolis Gasoline & Fuel 
Co. v. Ethyl Gasoline Corporation, 
D.CJSr.Y., 2 P.R.D. 307. 

Pleading of citizenship for diversity 
purposes 

U.S.—^Jacques Krijn En Zoon v. 
Schrijver, D.C.N.Y., 161 F.Supp. 

966. 

BTegrativing laches or limitations 
In action for rescission of transac¬ 
tions for fraud arising out of a con¬ 
spiracy, plaintiffs had a right to 
plead facts which would tend to nega¬ 
tive laches or statute of limitations 
and, therefore, motion to strike alle¬ 
gations relating to such facts was 
denied. 

U.S.—Grauman v. City Co. of New 
York, D.C.N.Y., 31 F.Supp. 172. 
Action for breach of sale contract 
U.S.—Woods V. Parsons, D,C.Neb., 7 
P.R.D. 628. 
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against a contention that they were vague, indefinite, 
or uncertain,®^ argumentative,or preclusive of re¬ 
sponsive pleading,or involved duplication,62 or 
where the allegations were required by the Federal 
Rules of Civil Procedure, Rule 9(b), 28 U.S.C.A., 
as to the pleading of fraud or mistake.®^ A para¬ 
graph will not be stricken even if insufficient under 
the latter Rule, where it is sufficient to allege a 
cause of action on contract.®^ 

Allegations of a complaint have been upheld as 
against a motion to strike on the ground of a possi¬ 
ble violation of the statute of limitations,®6 or on 
the ground that they were not supported by the evi¬ 
dence;®'? and where a count added in an amended 
declaration is merely supplemental and amplifies the 
acts charged as having created the original cause 
of action, it relates back to the same cause, with 
respect to the nmning of the statute of limitations, 
and is not subject to a motion to strike on the ground 
of bar by limitations.®® In particular circumstances, 
a paragraph of a complaint has not been stricken 
in the absence of a showing by defendant that the 
doctrine of laches applied.®® 


35A C. J, S- 

A motion to strike parts of a complaint will be 
denied where the allegations sought to be stricken 
set forth the nature of the action and the relief 
sought,*?® where they provide background and his¬ 
torical data,*?! where the question presented is novel, 
current, and transitory, and from its very nature on¬ 
ly now undergoing judicial analysis,'?^ or where the 
contention of defendant can be disposed of at the 
trial on the merits.*?® If the facts set forth in a 
complaint are sufficient to require an answer, a mo¬ 
tion to strike certain paragraphs thereof will be de¬ 
nied;?^ and where to rule in favor of a motion to 
strike an allegation of the complaint would be equiv¬ 
alent to sustaining a motion to dismiss, and the im¬ 
portant question is whether an adequate claim for 
relief has been pleaded, and this has been done, the 
motion will be overruled.*?® 

The necessity for eliminating or narrowing issues 
can be taken care of after the issues are joined, 
and is not required to be taken care of on a motion 
to strike parts of the complaint.*?® 


Actions nndeT antl-tmst laws 
TJ.S.—Tivoli Realty v. Paramount 
Pictures. D.C.Del., 80 F.Supp. 800 
—^National Nut Co. of Cal. v. Kell- 
ing Nut Co., D.C.Ill., 61 F.Supp. 
76. 

New Dyckman Theatre Corp. v. 
Radio-Keith-Orpheum Corp,, D.C.N. 

T., 20 F.R.D. 36. 

Action for lihel 

U.S.—Mil-Hall Textile Co. v. Dun 
& Bradstreet, Inc., D.C.N.Y., 160 F. 
Supp. 778. 

Stockholder’s derivative action 
CJ.S,—Citrin v. Greater N. Y. Indus¬ 
tries, D.C.N.Y., 79 F.Supp. 692— 
Perrott v. U. S. Banking Corpora¬ 
tion, D.C.Del., 63 F.Supp. 953, 
Allegations as to suit as class action 
U.S.—^Mutation Mink Breeders Ass*n 

V. Lou Nierenberg Corp., D.C-N.Y., 
23 P.R.D. 156. 

Secovery for other named employees 

(1) In action for overtime pay, 
liquidated damages, and attorneys' 
fees under the Fair Labor Standards 
Act, motion to strike from complaint 
clause In which plaintiff stated that 
he sued “in behalf of himself and 
other employees similarly situated" 
was overruled. 

U.S.—^Philpott V. Standard Oil Co., 
D.C.Ohlo, 63 F.Supp. 833. 

(2) In action by plaintiff on his 
own behalf and as agent for one 
hundred and ninety-seven other em¬ 
ployees of manufacturing company 
to recover unpaid minimum wages 
and unpaid overtime under Fair La¬ 
bor Standards Act, allegation listing 1 
the employees by occupation and J 


briefly describing the particular 
work of each group in manufactur¬ 
ing the product would not be strick¬ 
en where case involved many com¬ 
plex Issues. 

U.S.—Groves v. Paden City Glass 
Mfg, Co., D.aW.Va., 2 F.R.D. 300. 

60. U.S.—^U. S. V. Koch Bros. Bag 
Co., D,C.Mo., 109 F.Supp. 540— 
U. S. ex rel. and for Use of Tennes¬ 
see Valley Authority v. Payne, D.C. 
Tenn., 87 F.Supp. 402. 

61. U.S.—Thor Corporation v. Auto¬ 
matic Washer Co., D.C.Iowa, 91 F. 
Supp. 829. 

62. U.S.—^U. S. V. Koch Bros. Bag 
Co., D.C.MO., 109 F.Supp. 540. 

Action for damages for violation of 
price regulations 

U.S.—U. S. V. Koch Bros. Bag Co., 
supra. 

63. Causes of action In tort and as- 
sumpsit 

Where first cause of action sound¬ 
ed in tort for infringement of com¬ 
mon-law copyright of script for radio 
programs, second count sounding in 
assumpsit on theory of unjust en¬ 
richment was not subject to motion 
to strike on ground of duplication. 
U.S.—Buckley v. Music Corporation 
of America, D.C.Del., 2 F.R.D. 328. 

64. U.S.—Greenhood v. Orr & Sem- 
bower, Inc., D.C.Mass., 168 F.Supp. 
906. 

65. U.S.—^American Poods v. De- 
zauche, D.C,N.Y., 74 F.Supp. 681. 

66. U.S.—^U. S. V. Koch Bros. Bag 
Co., D.C.Mo., 109 F.Supp. 640. 

67. U.S.—Baltimore & O. B. Co. v. 
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O’Neill, C.A.Ohio, 211 P.2d 190, re¬ 
versed without opinion 76 S.Ct. 447, 
348 U.S. 966, 99 L.Ed. 747. 

68. U.S.—Perry v. Southern R. Co., 
D.C.Tenn., 29 F.Supp. 1006. 

69. U.S.—^Perrott v. U. S. Banking 
Corporation, D.C.Del., 63 F.Supp. 
963. 

70. U.S.—Contogeorge v. Spyrou, D. 

C. N.Y., 7 F.R.D. 223. 

71. U.S.—De Luxe Theatre Corp. v. 
Balaban & Katz Corp., D.C.Ill., 88 
F.Supp. 311. 

Nature, extent, and character of con¬ 
spiracy 

U.S.—Tivoli Realty v. Paramount 
Pictures, D.C.Del., 80 F.Supp. 800. 

72. U.S.—swindle v. Ford Motor Co., 

D. C.Neb., 70 F.Supp. 1003. 

73. U.S.—Galllmore v. Dye, D.C.Ill., 
21 F.R.D. 283. 

74. U.S.—Browder v. Cook, D.C.Ida- 
ho, 69 F.Supp. 226. 

Mott V. City of Flora. D.C.Ill., 3 
F.R.D. 232. 

75. U.S.—Illinois-California Exp., 
Inc. V. Duffy, D.C.Iowa, 15 F.R.D. 
41. 

76. U.S.—Schempf v. Armour & Co., 
D.C.Minn., 6 F.R.D. 294. 

Grounds of negligence to be submit¬ 
ted to jury 

Motion to strike certain alleged 
grounds of negligence will be denied 
where it would be more satisfactory, 
after the facts are known, to deter¬ 
mine the Question of what grounds 
of negligence should be submitted to 
the jury. 
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Damages. It has been held that objections to 
paragraphs of an amended and supplemental com¬ 
plaint referring to allegations of damage do not 
come within the province of the Federal Rules of 
Civil Procedure, Rule 12 (f), 28 U.S.C.A., authoriz¬ 
ing a motion to strike from any pleading redundant, 
immaterial, impertinent, or scandalous matter.*^*^ 
Under other authority, a part of a complaint which 
incorrectly alleges an element of damage may be 
stricken,*^^ as where the claimed damage is uncer¬ 
tain, remote, and speculative;*^9 and an allegation 
as to the sustaining of damage in a particular sum 
may be stricken where no items of such damages 
are set forth as required by the Federal Rules of 
Civil Procedure, Rule 9 (g), providing that when 
items of special damage are claimed they shall be 
specifically stated.^® The striking of other allega¬ 
tions as to damages has been refused and a mo¬ 
tion to strike allegations of a complaint has been 
denied where they may have a bearing on the right 
to exemplary or treble damages.^^ 


§ 435. - Allegations in Answer or De¬ 

fenses 

Whether a defense shall be stricken as insufficient 
depends on the circumstances in each case, after con¬ 
sidering all the pleadings together; a defense will not 
be stricken if it presents a bona fide question of fact or 
law which the court should hear and decide. 

By the amendment of 1946, effective March 19, 
1948, to the Federal Rules of Civil Procedure, Rule 
12 (f), 28 U.S.C.A., the court was empowered to 
order stricken from any pleading “any insufficient 
defense.”S3 Under, or apart from, this amendment, 
it is held that the question of the legal sufficiency 
of a defense may be raised by a motion to strike;®^ 
but other authority, prior to the amendment, was 
opposed to this view.S^ 

Whether a defense shall be stricken as insufficient 
depends on the circumstances in each case, after 
considering all the pleadings together.S6 A defense 
which is not responsive to any charge in the com- 
plaint,S7 or which is insufficient in, or as a matter 
of, law,8S or which constitutes, not a defense to 


U.S.—Mortensen v. Chicago, Great 
Western Ry. Co., D.C.Iowa, 2 F.R. 
D. 121. 

77. U.S,—Sargent v. National Broad¬ 
casting Co., D.C.Cal., 136 F.Supp. 
660. 

Action for defamation 
XT.s.—Sargent v. National Broadcast¬ 
ing Co., supra. 

78. U.S,—Rodzlk V. New York Cent. 
R. Co., D.C.Mlch., 169 F.Supp. 803 
—Robinson v. Lull, D.C.Ill., 145 F. 
Supp. 134—Wagner Mfg. Co. v. 
Cutler-Hammer, Inc., D.C.Ohio, 84 
F.Supp. 211. 

Attorney’s fees 

U.S —Christian v. Preferred Acc. Ins. 

Co., D.C.Cal., 89 F.Supp. 888. 
Funeral expenses 

U.S.—^Dusek V. United Air Lines, D.C. 
Ohio, 9 F.R.D. 826. 

Exemplary damages in action for 
breaclL of marriage promise 
U.S.—^Adams v. Griflath, D.C.Mo., 61 
F.Supp. 649. 

Claim for negligence and punitive 
damages 

Where amended complaint stated a 
claim for negligence under state law. 
Including in same count allegations 
of wanton and reckless conduct and 
a claim for punitive damages based 
thereon created a felo de se, and 
claim for punitive damages should 
be stricken from complaint. 

U.S.—Harzfeld’s, Inc. v. Otis Eleva¬ 
tor Co., D.C.Mo., 116 F.Supp. 612. 

79. U.S.—Robinson v. Lull, D.C.Ill., 
146 F.Supp. 134. 

80. U.S.—^Food & Service Trades 
Council V. Retail Associates, D.C. 
Ohio, 116 F.Supp. 221. 


Durkin v. John Hancock Mut. 
Life Ins. Co., D.C.N.Y., 11 F.R.D. 
147. 

81. U.S.—^Dimet Proprietary, Limit¬ 
ed V. Industrial Metal Protectives, 
D.C.Del., 109 F.Supp. 472. 

Xufrlngemaiit of patent 
U.S.—^Dimet Proprietary, Limited v. 
Industrial Metal Protectives, su¬ 
pra. 

82. U.S.—Silverman v. Cinofsky, D. 
C.I11., 16 F.R.D. 122. 

83. U.S.*—Wilkinson v. Feild, D.C. 
Ark., 108 F.Supp. 541. 

84. U.S.—^De Gennaro v. Pennsylva¬ 
nia R, Co., D.C.Pa., 68 F.Supp. 269 
—U, S. V. Stiles, D.C.Ark., 66 F. 
Supp. 881. 

Van Horn v. Chicago Roller Skate 
Co., D.C.Ill., 15 F.R.D. 22—Miller 
V. Camarco Contractors, D.C.N.Y., 
11 F.R.D. 660—^Day & Zimmerman 
V. Feraco, D.C.Pa., 4 F.R.D. 400. 
“By proper motions to strike, or 
otherwise, the legal sufficiency of 
any defense may be tested.” 

U.S.—^U. S. Industrial Chemicals v. 
Carbide & Carbon Chemicals Cor¬ 
poration, D.C.N.T., 62 F.Supp. 164, 
167. 

Early adjudication 
One of contemplated purposes for 
the use of the motion to strike is 
to gain early adjudication by court 
as to legal sufficiency of defenses set 
forth in answer. 

U.S.—^U. S. V. Southerly Portion of 
Bodie Island, N. C., D.C.N.C., 114 
F.Supp. 427. 

Prior to amendment there was a 
great deal of confusion as to what 
was the proper method of testing the 
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legal sufficiency of a defense; in¬ 
cluded among the various procedures 
allowed by the courts were such 
devices as motions to strike and mo¬ 
tions to dismiss, and several courts 
allowed the latter type of motion to 
be made as under Rule 12 (b) (6). 
U.S.—Wilkinson v. Feild, D.C.Ark., 
108 F.Supp. 541. 

Motion treated as one for summary 
judgment 

Where defendants sought, by mo¬ 
tion to strike, to test the sufficiency 
of defenses asserted as new matter 
in answer, and there was no genuine 
issue as to any material fact stated 
in complaint, court, making similar 
assumption for facts alleged as new 
matter, would treat motion to strike 
as motion for summary judgment. 
U.S.—West V. Winston, D.C.Pa., 8 F. 
R.D. 311. 

85. U.S.—Brunswick - Balke - Col - 
lender Co. v. American Bowling & 
Billiard Corporation, D.C.N.Y., 2 F. 
R.D. 487. 

86. U.S.—^American Indem. Co. v. 
Webster Parish School Bd., D.C, 
La., 98 F.Supp. 360. 

87. U.S.—^Nordman v. Johnson City, 
D.C.I11., 1 F.R.D. 51. 

88. U.S.—Franklin v. Shelton, C.A. 
Okl, 260 P.2d 92, certiorari denied 
78 S.Ct 544, 855 U.S. 969, 2 L Ed. 
2d 633—^Arrow Petroleum Co. v. 
Johnston, C.C.A.I11., 162 P.2d 269, 
certiorari denied 68 S.Ct. 158, 332 
U.S. 817, 92 L.Ed. 394. 

McDowell Associates, Inc. v. 
Pennsylvania R. R., D.C.N.T., 161 
F.Supp. 894—^U. S. V, Stangland, 
D.C.Ind., 137 F.Supp. 639, affirmed, 
C.A., 242 F.2d 843—^Wilkinson v. 
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the cause of action asserted in the complaint, but stituting fraud or mistake shall be stated with par- 

an affirmative claim against plaintiff based on an en- ticularity;®^ and a defense may be stricken for 

tirely different cause of action,^9 will be stricken; vagueness and indefiniteness, with leave to amend.^^ 
and a defense based on nonjoinder of a certain per- allegation of an answer may be stricken as 

son will also be stricken where it appears that such j^^.^lving an issue which is premature at the time 
person is not an indispensable party.90 A defense pleading,9* or which involves an administra- 

^vill be stricken on motion where the contention ad- ^ function,96 or is otherwise 

vanced herein has been presented previously and jurisdiction of the court.96 

rejected,or where the defense fails to meet the 

requirements of the Federal Rules of Civil Pro- On the other hand, a motion to strike a defense 

cedure, Rule 9 (b), 28 U.S.C.A,, that in all aver- is not granted if the insufficiency of the defense is 

ments of fraud or mistake the circumstances con- not clearly apparent,®^ or may better be determined 


Feild, D.C.Ark., 108 F.Supp. 641, F.Supp. 663, affirmed, C.C.A., 157 t fenses presented the same questions 


—^American Indem. Co. v. Webster 
Parish School Bd., D.C.La., 98 F. 
Supp. 360—^U. S. V. Friedman, D.C. 
Iowa, 89 F.Supp. 957—State Road 
Dept, of State of Fla. v. U. S., D 

C. Fla., 78 F.Supp. 278—Landis 
Mach. Co. V. Parker-Kalon Corp., 

D. C.N.T., 73 F.Supp. 421—Bowles 
V. Blectromatic Distributors, D.C. 
NY., 68 F.Supp 977—Vila v. Pan 
Am. Airways, D.C.Puerto Rico, 66 
F.Supp. 907—U. S. V. Silliman, D.C. 
N.J., 65 F.Supp. 665—Brusich v. 
Grace Line, D.C.N.T., 66 F.Supp. 
48—^Loughman v. Braun, D.C.N.Y., 
43 F.Supp. 315—Levin v. Brumberg, 
D.C.N.Y., 42 F.Supp. 747. 

Forstmann Woolen Co. v. Mur¬ 
ray Sices Corp., D.C.N.Y., 10 F.R.D. 
367—Day & Zimmerman v. Feraco, 
D.C.Pa., 4 F.R.D. 400—^Yale Trans¬ 
port Corporation v. Yellow Truck 
& Coach Mfg. Co., D.C.N.Y., 3 F. 
R.D. 440. 

Defense stricken as without sub¬ 
stance 

U.S.—De Antueno v. Agostini, D.C. 

N.Y., 94 F.Supp. 957. 

Sufficiency to require dismissal of 
action 

A defense which is legally insuffi¬ 
cient to require a dismissal of ac¬ 
tion must be striken from answer, 
for if the defense is legally insuffi¬ 
cient It must be stricken. 

XJ.s.—U. S. V. Silliman, D.C.N.J., 66 
F.Supp. 665. 

Best Foods v. General Mills, D. 

C. Del., 3 F.R.D. 459, modified on 
other grounds 59 F.Supp. 201. 
Action to enforce Judgment on 

bonds issued by city. 

U.S.—Campbell v. City of Hickman, 

D. C.Ky., 46 F.Supp. 617. 

Action for libel 

U.S.—^Moriarty v. Curran, D.C.N.Y., 
18 F.R,D. 461—Shepherd v. Popu¬ 
lar Publications, Inc., D.CJN.Y., lO' 
F.R.D. 389. 

Condemnation proceeding 
U.S.—^U. S. V. Certain Lands in Holly¬ 
wood, Broward County, Fla., D.C. 
Fla., 63 F.Supp. 124. 

Action on note 

U.S.—^U. S. V. Bryant, D,C.Fla., 58 


F.2d 767. 

Action for personal injuries 
U.S.—Hills V. Price, D.C.S.C., 79 F. 
Supp. 494. 

Bight of plaintiff to bring action 
Where it appeared on the record 
that plaintiff was a stockholder and 
hence entitled to bring a stockhold¬ 
er’s derivative action for an account¬ 
ing of profits allegedly diverted from 
corporation to defendant partner¬ 
ship, allegations that plaintiff was 
not a proper person to bring the ac¬ 
tion without alleging anything which 
would deprive him of the rights to 
do so were insufficient to state a 
defense and would be stricken on 
motion. 

U.S.—^Higgins v. Shenango Pottery 
Co,, D.C.Pa., 99 F.Supp. 622. 
Defenses held not insufficient in law 
U.S.—Solomon v. Pennsylvania R. 
Co., D.C.N.Y., 79 F.Supp. 449. 

Intra-Mar Shipping (Cuba) S. A. 
V. John S. Emery & Co., D.C.N.Y., 
11 F.R.D. 284. 

89. U.S.—^U. S. V. Ein Chemical 
Corp., D,C.N.Y., 161 F.Supp. 238. 

90- U.S.—Stelngut v. Guaranty Trust 
Co. of New York, D.C.N.Y., 1 F.R. 
D. 723. 

91. U.S.—Lopez V. Resort Airlines, 
D.C.N.Y., 18 F.R.D. 37. 

Prior motion to dismiss complaint 

(1) Where sufficiency of complaint 
to state a cause of action in stock¬ 
holder’s derivative action for an ac¬ 
counting of profits allegedly diverted 
from corporation to defendant part¬ 
nership had already been determined 
on defendants' motion to dismiss the 
complaint, defense alleging that com¬ 
plaint failed to state a cause of ac¬ 
tion would be stricken on motion. 
U.S.—^Higgins v. Shenango Pottery 

Co., D.C.Pa., 99 F.Supp. 622. 

(2) Where issue raised by defend¬ 
ant's answer had already been dis¬ 
posed of in passing on defendant's 
motion to dismiss petition, issue was 
stricken on plaintiff's motion. 

U.S.—Meyer v. U. S., CtCL, 169 F. 

Supp. 333. 

(3) Where defendant's separate de- 
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of law as those presented by mo¬ 
tion for dismissal of complaint and 
where ground of motion for dismissal 
were insufficient, plaintiff's counter- 
motion to have the separate defenses 
stricken as insufficient In law would 
be sustained. 

U.S.—U. S. V. Silliman, D.C.N.J., 65 
F.Supp. 665. 

92. U.S.—^Paramount Textile Ma¬ 
chinery Co. V. Burlington Mills 
Corp., D.C.Del., 90 F.Supp. 66. 

93. U.S.—Glenn v. Companla Cuba- 
na de Aviacion, D.C.Pla., 102 F. 
Supp. 631. 

Amendment generally see infra S 
440. 

Availability of discovery 
However, where discovery was 
available to plaintiff to enable it to 
prepare for trial, paragraph of an¬ 
swer which was otherwise too vague 
or ambiguous to permit framing of 
a responsive pleading would not be 
stricken. 

U.S.—^Liberty Products Corp. v, H. 
K. Ferguson Co., D.C.N.Y., 88 F. 
Supp. 446. 

94. U.S.—^U. S. V. 21,816 Square Feet 
of Land, More or Less, in Borough 
of Brooklyn, Kings County, N. Y., 
D.C.N.Y., 62 F.Supp. 707. 

Condemnation proceeding 
U.S.—^U. S. V. 21,816 Square Feet 
of Land, More or Less, in Borough 
of Brooklyn, Kings County, N. Y., 
supra. 

95. U.S.—^U. S. V. 21,815 Square 
Feet of Land, More or Less, in 
Borough of Brooklyn, Kings Coun¬ 
ty, N. Y., supra. 

Condemnation proceeding 
U.S,—^U. S. V, 21,815 Square Feet of 
Land, More or Less, in Borough of 
Brooklyn, Kings County, N. Y., su¬ 
pra. 

96. U.S.—^Bowles v. Electromatic 
Distributors, D.C.N.Y., 68 F.Supp. 
977. 

97- U.S.—Smith v. Piper Aircraft 
Corp., D.C.PSm, is F.R.D, 169. 
Motion to strike held not well founds 
ed 

U.S.—Elgin Corp. v. Atlas Bldg. 
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in a hearing on the merits,98 or if the defense is suf¬ 
ficient as a matter of law,99 or raises an issue of 
material fact,i or a justiciable issue,2 or if plaintiff’s 
recourse is not through a motion to strike, but 
through other steps.2 

So, a proper, valid, sufficient, or complete defense 


will, or should, not be stricken a motion to strike 
will be denied where the defense to which it is 
directed should be permitted to stand to await proof 
necessary to establish its sufficiency;5 and a mo¬ 
tion to strike a defense will be denied if the defense 
presents a bona fide question of fact or law which 
should be heard and decided on the merits,6 as 


Products Co., C.A.N.M., 251 P.2d 7, 
certiorari denied 78 S.Ct. 1371, 357 
U.S. 926, 2 L.Ed.2d 1370. 

Initiative of conrt 

(1) Defense held not so clearly 
insufficient as matter of law as to 
require court to strike it on its own 
Initiative. 

U.S.—U. S. V. Arnhold & S. Bleich- 
roeder, Inc., D.C.N.T., 96 F.Supp. 
240. 

(2) District court, on its own mo¬ 
tion and in absence of motion by 
plaintiff to strike, had no authority 
to strike allegations from answer on 
ground that they did not state a valid 
defense. 

U.S.—^Paramount Film Distributing 
Corp. V. Ram, D.C.S.C., 16 F.R.D. 
404. 

98. U.S.—Smith v. Piper Aircraft 
Corp., D.CPa., 18 F.R,D. 169. 

99. U.S.—^Wilkinson v. Felld, D.C. 
Ark., 108 F.Supp. 641. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.aind., 22 P.R.D. 508. 

1. U.S.—-U. S. V. Stangland, D.C. 
Ind., 137 F.Supp. 639, affirmed, C. 
A., 242 F.2d 843. 

Action for libel 

U.S.—^Moriarty v. Curran, D.C.N.T., 
18 F.R.D. 461. 

2. U.S,—State of Md., for Use and 
Ben. of Brandt, v. Eastern Air 
Lines, D.C.N.T., 83 F.Supp. 909. 

Issue of reasonableness 

In action for unfair competition, 
and for breach of a trust and a con¬ 
tract, defense pleading that agree¬ 
ments pleaded in all six causes of 
action were illegal and void as re¬ 
straints on trade raised issue of rea¬ 
sonableness which could not be de¬ 
termined on pleadings, and there¬ 
fore plaintiff's motion to strike that 
defense would be denied. 

U.S.—^Maschmeijer v. Ingram, D.C.N. 
Y., 97 F.Supp. 639. 

3. U.S.—^Haslam v. Trallways of 
New England, D.C.Conn., 69 F.Supp. 
441. 

Beal party in. interest 
Where Injured employee sued al¬ 
leged third-party tort-feasors for 
negligent Injuries, and insured em¬ 
ployer was joined as plaintiff as 
employer obligated to pay award 
under W'orkmen's Compensation Act, 
employer's motion to strike defense 
that action was not prosecuted by 
real party in Interest, asserted to be 
the compensation insurer, was de- 
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nled, remedy of employer being not 
through motion to strike, but through 
steps to join or substitute real par¬ 
ty in Interest. 

U S.—^Haslam v. Trallways of New 
England, supra. 

4. U.S.—^Morgan Elec. Co. v. Neill, 

C. A.Alaska, 198 F.2d 119. 

Reid V. Doubleday & Co., D.C. 
Ohio, 109 F.Supp. 364—^American 
Indem. Co. v. Webster Parish 
School Bd., D.C.La., 98 F.Supp. 360 
—^Barnard v. Dallas Ry. & Termi¬ 
nal Co., D.C.Tex., 63 F.Supp. 344— 
Brockway Glass Co. v. Hartford- 
Empire Co., D.C.N.Y., 86 F.Supp. 
470—Frederick W. Huber, Inc., v. 
Pillsbury Flour Mills Co., D.C.N, 
T., 30 F.Supp. 108—^Abruzzino v. 
National Fire Ins.. Co. of Hart¬ 
ford, Conn., D.C.W.Va., 26 F.Supp. 
934. 

Intra-Mar Shipping (Cuba) S. A. 
V. John S. Emery & Co., D.C.N.Y., 
11 F.R.D. 284—^Forstmann Woolen 
Co. V. Murray Sices Corp., D.C.N, 
Y., 10 F.R.D. 367—Sevart v. Papec 
Mach. Co., D.C.MO., 8 F.R,D. 482. 
Defense sufficient as matter of law 
U.S.—Wilkinson v. Feild, D.C.Ark., 
108 F.Supp. 641. 

Action by compensation insurer as 
subrogee 

U.S.—London Lancashire Indem. Co. 
of America v. Reid, D.C.Pa., 166 F. 
Supp, 897. 

Action for libel 

(1) Generally, 

U.S.—Folsom V. Dell Pub. Co., D.C.N. 
Y., 131 F.Supp. 464. 

(2) In action for libel and slander 
against defendant newspaper pub¬ 
lisher based on publication of news 
release, defense relating to article 
published in newspaper and offered 
as proof of some sort of retraction 
and as proof of defendants' lack of 
malice was a proper defense, and 
plaintiff’s motion to strike it would 
be denied. 

U.S.—Verges v. News Syndicate Co., 

D. C.N.Y., 11 F.R.D. 687. 
Pennsylvania workmen’s compen¬ 
sation act held applicable, so that 
paragraph of answer setting it up 
as a defense was not subject to be¬ 
ing stricken. 

U.S.—Duskln V. Pennsylvania-Central 
Airlines Corp., D.C.Tenn., 71 F. 
Supp. 867. 

Validity of statute and regulations 
In action by Administrator of Of¬ 
fice of Price Administration for In- 
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junctive relief, motion to strike al¬ 
legations in defendant’s answer set¬ 
ting up his construction of regula¬ 
tion, challenging validity of regula¬ 
tions and construction and validity 
of statute would be denied; wheth¬ 
er defendant would be successful 
was immaterial on motion. 

U.S.—Brown v. Wyatt Food Stores, 
D.C.Tex.. 49 F.Supp. 538. 

5. U.S.—^Brockway Glass Co. v. 
Hartford-Empire Co., D.C.N.Y., 36 
F.Supp. 470. 

Applicability of res ipsa loquitur 
doctrine 

A motion to strike from the com¬ 
plaint an allegation pleading the 
doctrine of res ipsa loquitur will not 
be stricken on the ground that it is 
clearly not applicable to the case, 
where the court will not know wheth¬ 
er the doctrine is applicable until 
plaintiff’s evidence has been com¬ 
pleted. 

U.S.—Whalen v. Phoenix Indem. Co., 
D.C.La., 16 F.R.D. 42. 

Complex and contested issues; re¬ 
coupment 

Where there were complex and 
contested facts and issues presented 
by defendants’ partial defense and 
set-off by way of recoupment, plain¬ 
tiff’s motion to strike would be de¬ 
nied. 

U.S.—^U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 17 F.R.D. 
268. 

6. U.S.—Wilkinson v. Feild, D.C. 

Ark., 108 F.Supp. 541—^Maschmeijer 
V. Ingram, D.C.N.Y., 97 F.Supp. 

689—^De Antueno v. Agostini, D.C. 
N.Y., 94 F.Supp. 967—^Du Bois v. 
Camden Fire Ins. Ass’n, D.C.N.Y., 
75 F.Supp. 910—Bowles v. Chas. 
A. Krause Milling Co„ D.C.Wis., 62 
F.Supp. 244. 

Morgan v. Duro Paper Bag Mfg. 
Co., D.C.Ind., 22 F.R.D. 508—^De 
Belaleff v. Moulton, D.C.R.I., 17 F. 
R.D. 207—^Hill, Brown Corp. v. 
Bosler, D.C.R.I., 14 F.R.D. 170— 
Verges v. News Syndicate Co., D. 
C.N.Y., 11 F.R.D. 587—Intra-Mar 
Shipping (Cuba) S. A. v. John S. 
Emery & Co., D.C.N.Y., 11 F.R.D. 
284—^American Mach. & Metals v. 
De Bothezat Impeller Co., D.C.N. 
Y., 8 P.RD. 306. 

Matters or questions of law general¬ 
ly see supra § 432. 

Mixed question of fact and law 
U.S.—Solomon v. Pennsylvania R. 
Co., D.C.N.Y., 79 F.Supp. 449. 
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where the defense involves a question on which 
there does not appear to be a ruling which may be 
regarded as authoritative^ 

It has also been held that an entire defense should 
not be stricken unless it grossly violates the require¬ 
ments of the Federal Rules of Civil Procedure, 
Rule 8, 28 U.S.C.A., stating the general rules of 
pleading, S that a motion to strike a material allega¬ 
tion of an answer should not be granted unless it 
clearly appears that defendant will not be able to 
prove it,9 and that a motion to strike paragraphs of 
an answer will be overruled in order to preserve the 
opportunity of joint consideration of two actions 
which are necessarily involved with each otherA® 

Separate defenses which had been determined ad¬ 
versely to defendant on a former trial will be 
stricken on plaintiff’s motion, but defenses depend¬ 
ing on the construction of the findings in the former 
suit are for the determination of the court on the 
trialAi 

Partial defenses are not necessarily insufficient de¬ 
fenses within the Federal Rules of Civil Procedure, 


Rule 12 (f), 28 U.S.C.A., empowering the court to 
order stricken from any pleading ‘^any insufficient 

defense ”12 

Defenses to counterclaims. A defense to a coun¬ 
terclaim which is clearly insufficient may be subject 
to a motion to strike.i^ Plaintiff’s defenses to de¬ 
fendant’s counterclaims, however, will not be strick¬ 
en if they are sufficient in law,i4 or go to the merits 
of the counterclaims as a matter of law,i5 or are apt 
and pertinent, and proper responsive pleadings, and 
constitute, providing the averments are true, com¬ 
plete defenses to the counterclaims.!^ 

A claim for damages, set up in a defense, may be 
stricken on the ground that the claim is for an im¬ 
proper element of damages, not recoverable in the 

proceeding.!*^ 

§ 436. Time for Making Motion 

A motion to strike may be premature or tardy, under 
the Federal Rules of Civil Procedure; but a court may 
extend or enlarge the time for making the motion, or 
may entertain a tardy motion. 

Under the terms of the Federal Rules of Civil 


SBzistence of trlal>le issues of fact 
Motion to strike certain paragraphs 
from the answer on the ground they 
raise a defense Insufficient as a mat¬ 
ter of law goes to the heart of their 
sufficiency at law and will be de¬ 
nied where, on the basis of the plead¬ 
ing without the aid of affidavits, it 
is difficult to determine whether or 
not there are triable issues of fact 
in connection with the resolution of 
the question of law involved. 

U.S.—Hofstadter v. Ruderman, D.C. 
N.T., 118 F.Supp. 477. 

Whether act of G-od actually caused 
accident presented issue of fact 
which could not be decided on mo¬ 
tion to strike. 

U.S.—Lopez V. Resort Airlines, D.C. 
N.r., 18 F.R.D. 37. 

Whether plaintiff is a “seaman” 
within the Jones Act, or a "master 
or member of a crew of any vessel” 
and hence excluded from coverage 
by the Longshoremen’s and Harbor 
Workers* Compensation Act, is a 
fact question, and a defense involving 
that question will not be stricken. 
U.S.—Collette v. Zenith Dredge Co., 
D.C.Minn., 11 F.R.D. 594. 

7. U.S.—Rosenthal v. Compagnie 
Generale Transatlantique, D.C.N.Y., 
14 F.R.D. 83, reargument granted 
14 F.R.D. 836. 

8. U.S.—^American Mach. & Metals 
V. De Bothezat Impeller Co., D.C. 
N.Y., 8 F.R.D. 306. 

9. U.S.—Tevlngton v. International 
Milling Co., D.C.N.Y., 62 F.Supp. 
462. 

10 . U.S.—^Brown v, Cummins Dis¬ 


tilleries Corporation, D.C.Ky., 63 
F.Supp. 659. 

11 . U.S.—Phoenix Hardware Co. v. 
Paragon Paint & Hardware Cor¬ 
poration, D.C.N.Y., 1 P.R.D. 116. 

12. U.S.—Folsom v. Dell Pub. Co., 
D.C.N.Y., 131 F.Supp. 464—Masch- 
meijer v. Ingram, D.C.N.Y., 97 F. 
Supp. 639. 

Verges v. News Syndicate Co., 
D.C.N.Y., 11 F.R.D. 687—Shepherd 
V, Popular Publications, D.C.N.Y., 
10 F.R.D. 389. 

13. Action for declaration of par¬ 
ties’ rights 

(1) In action for declaration of 
rights of parties under clause in 
contract, wherein defendant filed 
counterclaim grounded on reforma¬ 
tion, allegation in plaintiff’s amend¬ 
ed reply to counterclaim, setting up 
defense that counterclaim was legal¬ 
ly insufficient on its face as not al¬ 
leging mutual mistake, or fraud and 
mistake, would be ordered stricken 
on motion, notwithstanding defend¬ 
ants had not pleaded facts of fraud 
or mistake as required by rule, where 
plaintiff understood theory of de¬ 
fendant’s claim. 

U.S.—American Mach. & Metals v. 

De Bothezat Impeller Co., D.C.N.Y., 

8 F.R.D. 806. 

(2) In such action, allegations in 
reply to counterclaim that plaintiff 
converted property "leased’* to plain¬ 
tiff under contract, and that conver¬ 
sion claim was Insufficient on its face 
because there was no allegation that 
property converted belonged to de¬ 
fendant, would be ordered stricken, 
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where plaintiff had due notice of al¬ 
leged right of defendant despite tech¬ 
nical Inadequacy of the pleadings. 
U.S.—^American Mach. & Metals v. 
De Bothezat Impeller Co., supra. 
(3) In such action, allegation in 
reply that assertion in counterclaim 
that plaintiff breached contract by 
failing to use certain name in mar¬ 
keting of products stated merely con¬ 
clusion of law and was not suffi¬ 
ciently specific would be ordered 
stricken, notwithstanding defendant’s 
pleading was technically insufficient, 
where, in light of requirements and 
spirit of Federal Rules, the assertion 
was sufficient and plaintiff could ob¬ 
tain more details in order to pre¬ 
pare his case by other privileges of 
federal pre-trial procedure. 

U.S.—^American Mach. Sc Metals v. 
De Bothezat Impeller Co., supra. 

14. U.S.— JJ, S. Industrial Chemicals 
V. Carbide & Carbon Chemicals 
Corporation, D.C.N.Y., 62 F.Supp. 
164. 

15. U.S.—Fort Chartres and Ivy 
Landing Drainage and Levee Dlst. 
No. 6 of Monroe and Randolph 
County, State of Ill., v, Thompson, 
D.C.I11., 4 F.R.D. 369. 

16. U.S.—State Mut. Life Assur. Co. 
V. Leimer, D.C.Mo., 3 F.R.D. 145. 

17. U.S.—U. S. V. 342.81 Acres of 
Land, More or Less, Situate in 
Hall County, State of Georgia, D.C. 
Ga., 134 F.Supp. 430. 

Condemnation proceeding 
U.S.—^U. S. V. 342.81 Acres of Land, 
More or Less, Situate in Hall Coun¬ 
ty, State of Georgia, supra. 
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Procedure, Rule 12 (f), 28 U.S.C.A., a motion to 
strike must be made by a party within twenty days 
after the service of the pleading on him.^S Never¬ 
theless, where defendant has made no objection to 
a late filing, the court may decide not to deny the 
motion on that ground, and may consider and decide 
it on its merits 9 and where a motion is not timely 
made, the court will consider whether the initiative 
granted to it by the Rule, to order matter stricken at 
any time, should be exercised.20 Also, a motion for 
late filing of a motion to strike a count of the 
complaint may be allowed where it appears that the 
interpretation of the challenged count, and of similar 
counts in other cases pending in the court, accord¬ 
ing to plaintiff’s contention has only recently been 
advanced.2i 

The time limit in Rule 12 (f) has been held not to 
apply to a motion by plaintiff to strike defenses on 
the ground of failure to state a claim on which 
relief may be granted,22 or to a motion to strike 
affidavits, or portions thereof, for noncompliance 
with the Federal Rules of Civil Procedure, Rule 56 
(e), 28 U.S.C.A.23 

A motion to strike should, or must, be made before 
the service of a responsive pleading ;24 but the 
practice of submitting a motion to strike with the 
answer has been said to be both sound and efficient, 
and to serve to avoid protracted pre-trial proce- 
dure.25 

The circumstances may be such as to render a mo¬ 


tion to strike matter from the complaint prema¬ 
ture. 2 6 

Where a motion to strike a complaint is filed be¬ 
fore issues are joined by the answer, and is reviewed 
by consent of the parties, in the interest of expedi¬ 
tion, after the answer was filed, the answer may be 
treated as a demurrer.27 

Extension or enlargement of time, A motion filed 
after the prescribed time may be regarded by the 
court as an application for an enlargement of time 
under the Federal Rules of Civil Procedure, Rule 
6 (b) 28 U.S.C.A,, and the court may thereafter en¬ 
tertain the motion for its consideration and deter¬ 
mination. 2 8 Where a court, acting within its power, 
extends the time for the filing of an answer, a mo¬ 
tion by defendant to strike, made within the extend¬ 
ed period, is properly entertainable ;29 but a motion 
to dismiss and strike an amended complaint has been 
denied where, despite an enlargement by the court 
of the time to file the complaint, both sides have 
been equally blamable for the excessive delay.30 

§ 437. Determination of Motion 

The substance, and not the form, of pleadings de¬ 
termines whether matter should be stricken therefrom. 
The time for hearing and determining a motion to strike 
Is within the discretion of the trial court. 

It is the substance of pleadings, not the form, 
which determines whether matter should be stricken 
therefrom.2l Unless it affirmatively appears, not 


18. U.S —Thierfeld v. Postman’s 

Fifth Avenue Corporation, D.C.N. 
Y., 37 F.Supp. 958. 

Service within time limit 
Under Rule providing that serv¬ 
ice of motion automatically extends 
time for service of responsive plead¬ 
ing, service of motion to strike on 
the twentieth day was timely. 

U.S.—Thierfeld v. Postman’s Fifth 
Avenue Corporation, supra. 

19. U.S.—Wilkinson v. Feild, D.C. 
Ark., 108 F.Supp. 641. 

20. U S.—^Rosenblatt v. United Air 
Lines, Inc., D.C.N.Y., 21 F.R.D. 
110 . 

21. U.S.—Mitchell v. RKO Rhode 
Island Corp., D.C.Mass., 148 F.Supp. 
245. 

22. U.S.—Konstantlno ’ v. Curtiss- 
Wright Corporation, D.C.N.Y., 62 F. 
Supp. 684. 

23. U.S.—Ernst Seidelman Corp. v. 
Mollison, D.C.Ohio, 10 F.R.D. 426. 

24. U.S.—Raitt V. Seltzer, D.C.N.Y., 
10 F.R.D. 48. 

Motion to strike insufiSLoient defense 
U.S.—Raitt V. Seltzer, D.C.N.Y., 10 
F.R.D. 48. I 


Motion made after reply or answer 

(1) Motion to strike part of coun¬ 
terclaim, made after plaintiff had 
replied thereto, came too late. 

U.S.—^De-Raef Corp. v. Horner Sales 

Corp., D.C.Pa., 10 F.R.D. 28. 

(2) Motion directed at plaintiff’s 
pleading, made after an answer and 
reply had been filed, even though 
defendant had not answered as to 
one claim, could not be sustained 
as a motion to strike such claim, 
because not made within time pre¬ 
scribed for such a motion. 

U.S.—F. E. Myers & Bros. Co. v. 

Goulds Pumps, D.C.N.Y., 6 P.R.D. 

132. 

(3) Defendant’s request that much 
of prayer for relief in private anti¬ 
trust action containing various por¬ 
tions of complaint be stricken or 
dismissed because it resembled iTov- 
emment complaint brought on be¬ 
half of United States rather than 
being limited to events occurring 
in relatively local area, would not 
be granted, where motion to strike 
was not made before answer was 
filed. 

U.S.—^Banana Distributors, Inc. v. 
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United Fruit Co., D.C.N.Y., 19 F. 
R.D. 11. 

25. U.S.—^De Luxe Theatre Corp. v. 
Balaban & Katz Corp., D.C.Ill., 88 
F.Supp. 311. 

26. U.S.—Federal Deposit Ins. Corp. 
V. Alter, D.C.Pa., 14 F.R D. 67. 

Action against former officers and 
directors of hank 

U.S.—Federal Deposit Ins. Corp. v. 
Alter, supra. 

27. U.S.—Woods V. Pable, D.C.N.J., 
86 F.Supp. 464. 

28. U.S.—O'Leary v. Liggett Drug 
Co., D.C.Ohio, 1 F.R.D. 272 

29. U.S.—^Blanton v. Pacific Mut. 
Life Ins. Co., D.C.N.C., 4 P.R.D 
200, appeal dismissed, C.C.A., 146 
P.2d 726. 

30. U.S.—Spencer v. Hitz Const. Co., 
D.C.Mont., 14 P.R.D. 369. 

31. U S.—Sunbeam Corp. v. Payless 
Drug Stores, D.C Cal., 113 F.Supp. 
31—Securities and Exchange Com¬ 
mission V. Timetrust, Inc., D.C.Cal., 
28 F.Supp. 34. 

Xiangnage of pleading not controlling 
Court, in interest of justice, would 
reserve decision on motion to strike 
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from what is omitted to be alleged, but from what 
is actually alleged, that there is no valid claim or 
defense, a failure to sustain a motion to strike may 
not in and of itself be assigned as reversible error.32 

Where a complaint is dismissed for failure to 
state a cause of action on which relief can be grant¬ 
ed, no purpose can be served in evaluating the na¬ 
ture of the material attacked by a motion to strike, 
as scandalous, irrelevant, and impertinent, material 
appearing in the complaint and in exhibits attached 
thereto.23 On motions to strike portions of a com¬ 
plaint as redundant, immaterial, and impertinent, 
it is important to consider the fact that plaintiff will 
seek an examination of defendant before trial, and 
that on such examination he will be entitled to take 
depositions on matters relevant to the issues.^^ A 
motion to strike various portions of a complaint may 
be granted in part and denied in part.^S On a mo¬ 
tion to strike paragraphs of the complaint, if cer¬ 
tain relief is sought to which plaintiff may not be 
entitled after a hearing on the merits, such relief 
will be denied as of course.^^ 

On plaintiff’s motion to strike a paragraph of a 
defense alleging coercion, the burden is on plain¬ 
tiff to put defendant to his burden of sustaining the 
defense.37 In disposing of a motion to strike af¬ 
firmative defenses as insufficient on their face, the 
court must construe the defenses in a light most 
favorable to defendant in this regard, the allega¬ 
tions of the complaint are not conclusively binding 
on defendant so as to bar him from asserting de- 
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fenses based on his own version of the facts.39 

In particular circumstances, a motion to strike a 
brief opposing a motion to strike a paragraph from 

the petition has been overruled.^® 

Time for hearing and determination. The time 
when a motion to strike may be heard and deter¬ 
mined is a matter within the discretion of the trial 
court.'^i 

Reinstatement of defense. A defense which has 
been stricken may, on reconsideration by the court, 
be reinstated, without prejudice to the right of plain¬ 
tiff to renew his motion to strike it at the conclusion 
of the evidence, where facts or circumstances may 
be brought to light which would justify the sub¬ 
mission of the defense to the jury .^2 

Setting aside order. The action of the trial court 
in dismissing plaintiff’s petition on the ground that 
it fails to state a claim on which relief can be grant¬ 
ed constitutes a denial of plaintiff’s previously filed 
motion for an order setting aside a prior order sus¬ 
taining plaintiff’s motion to strike the demurrer and 
denying his request for a default judgment.'* 3 

§ 438. -Matters Considered 

The court, in determining a motion to strike, wiii 
generally not consider matters outside the pleadings, 
such as affidavits or other evidence. 

The general rule is that a motion to strike is lim¬ 
ited to the pleadings,^^ and that in the determination 
of such a motion the court will not consider matters 
outside the pleadings.^5 However, a deposition re- 


special defense pleading estoppel, 
where It appeared that decision with 
respect to sufficiency and material¬ 
ity of the special defense should 
not be made solely on the basis of 
the language of the pleading. 

U.S.—Bowles v. Blssinger & Co., D,C. 
Cal., 3 F.R.D. 494. 

32. U.S.—^Mlms v. Central Mfrs.’ 
Mut. Ins. Co., C.A.Ala., 178 F.2d 
56. 

33. U.S.—Ginsburg v. Stern, D.C. 
Pa., 125 F.Supp. 696, affirmed, C.A., 
225 F,2d 245. 

34b U.S.—^International Tag & Sales- 
book Co. V. American Salesbook 
Co., D.C.N.T., 6 P.R.D. 45. 

35. U.S.—French v. U. S. Fidelity & 
Guaranty Co„ D.C.N'.J., 88 F.Supp. 
714. 

33. U.S.—^Mott V. City of Flora, D.C. 
Ill., 8 F.R.D. 232. 

37. U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., D.C.Mlnn., 92 F. 
Supp. 603. 

88. U.S.—McCormick v. Wood, D.C. 
N.T., 156 F.Supp. 486, ' 


39. U.S.—^McCormick v. Wood, su¬ 
pra. 

40. U.S.—U. S. V. 170.88 Acres of 
Land, etc., in Floyd and Pike Coun¬ 
ties, Ky., D.C.Ky., 106 F.Supp. 623. 

41. U.S.—Schenley Distillers Corpo¬ 
ration V, Renken, D.C.S.C., 34 F. 
Supp. 678. 

42. U.S.—^Amend v. Great ’Western 
Ry. Co., D.C.C 0 I 0 ., 158 F.Supp. 499, 
appeal dismissed, C.A., 261 F.2d 
112 . 

XTnavoldable accident 
U.S.—Amend v. Great Western Ry. 
Co., supra. 

43. U.S,—State of Missouri ex rel. 
and to Use of De Vault v. Fidelity 
& Casualty Co. of New York, C.C. 
A.Mo., 107 F.2d 348. 

44. U.S.—U. S. v. Arnhold & S. 
Bleichroeder, Inc., D.C.N.T., 96 F. 
Supp. 240. 

45. U.S.—^Lopez v. Resort Airlines, 
D.C.N.Y., 18 F.B.D. 37. 

Sufficiency of defense 
Where plaintiff challenged suffi¬ 
ciency of defense by motion to strike, 
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sufficiency thereof was to be deter¬ 
mined solely on the face of the 
pleadings. 

U.S.—Brew, Woltman Co. v. Anthony, 
D.C.N.Y., 94 F.Supp. 965. 

Sufficiency of third-party complaint 
On motion to strike third-party 
complaint, matters outside pleadings 
do not bear on question of sufficien¬ 
cy or insufficiency of complaint and 
will not be considered. 

U.S.—Roth V, Great Atlantic & Pac. 
Tea Co., D.C.N.Y., 12 F.R.D. 383. 

Decision based on statute indicated 
in pleading 

U.S.—Sperry Rand Corp. v. Nassau 
Research & Development Associ¬ 
ates, Inc., D.C.N.Y., 22 F.R.D. 321. 

Opinions of state court in pending 
stilts 

In action of interpleader and for 
injunction against prosecution of 
suits in state court, on motions to 
strike the complaint and dissolve 
the injunction, federal district court 
had before it opinions of state court 
in the pending suits, referred to in 
the complaint, even if their presence 
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ferred to in the briefs filed by both parties may be 
considered by the court, although it is outside the 
pleadings;^® and on a motion to strike directed to 
allegations of a complaint, the court may consider 
facts set forth in a bill of particulars.^*^ If the in¬ 
sufficiency of a defense is based on facts, their 
interpretation and application, or on inferences to 
be drawn therefrom, such inferences are for the 
triers of fact and are not the determination of a 
question of law.'^S 

On the determination of a motion to strike affirma¬ 
tive defenses in the reply to a counterclaim, facts 
and admissions adduced at the pre-trial conference 
may properly be considered.'^^ Plaintiff’s motion to 
strike affirmative defenses in an answer as insuffi¬ 
cient, and specific paragraphs as irrelevant, re¬ 
quires an examination at defendant’s instance into 
the sufficiency of the complaint, since a bad com¬ 
plaint tenders no issue and requires no answer.^® 

Affidavits; evidence; briefs. No affidavits or 
other evidence may be used to sustain a motion to 


strike, and affidavits will not be considered and 
a fact which plaintiff must prove cannot be deter¬ 
mined on affidavits on a motion to strike a defense, 
and must await trial.52 However, in particular cir¬ 
cumstances an affidavit submitted with the motion 
paper has apparently been considered by the court 
and held insufficient to warrant the granting of the 
motion to strike.53 

Factual matter contained in a party’s briefs and 
not appearing in the pleadings may not be con¬ 
sidered.^^ 

§ 439. -Matters Admitted or Taken as 

True 

On a motion to strike, all well-pieaded aliegations 
of fact are taken as true; but the motion does not ad¬ 
mit mere conciusionai allegations or conclusions of law. 

A motion to strike a pleading, or a part thereof, 
admits, for the purposes of the motion, the truth 
of all well-pleaded allegations of fact therein; such 
allegations are taken, or must be accepted, as true.^5 


could not be spelled out on face of 
the record. 

U.S.—^Bolce V. Bolce, D.C.N.J., 48 F. 
Supp. 183, affirmed, C.C.A., 135 F. 
2d 919. 

46. U.S.—^Wilkinson v, Feild, D.C. 
Ark., 108 F.Supp. 641. 

47. U.S.—Snowhlte v. Tide Water 
Associated Oil Co., D.C.N.J., 40 F. 
Supp. 739. 

48. U.S.—^Verges v. News Syndicate 
Co., D.C.N.T., 11 F,R.D. 687—Raltt 
V. Seltzer, D.C.N.Y., 10 F.R.D. 48. 

49. U.S.—^Vernon Lumber Corp. v. 
Harcen Const. Co., D.C.N.Y., 60 F. 
Supp. 666. 

60. U.S.—Gunder v. New York 
Times Co., D.C.N.Y., 37 F.Supp. 
911. 

61. U.S.—^Brew, Woltman & Co. v. 
Anthony, D.C.N.Y., 94 F.Supp. 966— 
Thermo-Plastics Corporation v. In¬ 
ternational Pulverizing Corporation, 
D.C.N.J., 42 F.Supp. 408—^Eastman 
Kodak Co. v. McAuley, D.CJST.Y., 
41 F.Supp. 873—Snowhite v. Tide 
Water Associated Oil Co., D.C.N.J., 
40 F.Supp. 739. 

Pactnal matter contained in affl- 
davits and not appearing in the plead¬ 
ings may not be considered. 

U.S.—U. S. V. Arnhold & S. Bleich- 
roeder, Inc., D.C.N.Y., 96 F.Supp. 
240. j 

Motion to strike affirmative defense 
On a motion to strike an affirma¬ 
tive defense for insufficiency, affida¬ 
vits may not be considered; so, af¬ 
fidavits are not admissible in sup¬ 
port of motion to strike affirmative 
defense on ground that contract on 
which it is based is Illegal. 


U.S.—Seacoast Liguor Distributors v. 
Kips Bay Brewing Co., D.C.N.Y., 
8 F.R.D. 74. 

On motion to strike portions of 
third-party complaint on ground that 
defense therein alleged was insuffi¬ 
cient in law on facts as pleaded, 
affidavits filed by the parties could 
not be considered. 

U.S.—Eastman Kodak Co. v. McAu¬ 
ley, D.C.N.Y., 41 F.Supp. 873. 

62. U.S.—Lane v. Smith, D.C.N.Y., 
136 F.Supp. 906. 

53. U.S.—^Metropolitan Life Ins. Co. 
V. Everett, D.C.N.Y., 15 F.R.D. 498. 

54. U.S.—U. S. V. Arnhold & S. 
Blelchroeder, Inc., D.C.N.Y., 96 F. 
Supp. 240. 

55. U.S.—Texeramics, Inc. v. U. S., 
C.A.Tex., 239 F.2d 762—Brown & 
Williamson Tobacco Corp. v. U. S., 
C.A.Ky., 201 F.2d 819—Texas Co. 
V. Chicago & A. R. Co., C.C.A. 
Ill., 126 F.2d 83—Barnidge v. U. S., 

C. C.A.MO., 101 P.2d 295—City of 
Chicago V. Joseph, C,C.A.I11., 96 
F.2d 444, certiorari denied 68 S.Ct. 
1049, 304 U.S. 678, 82 L.Ed. 1642— 
Abrams v. George E. Keith Co., C.C. 
A.N.J., 30 F.2d 90. 

Lemons v. State Auto. Mut, Ins. 
Co., D.C.Ky., 171 F.Supp. 92—^Moore 
V. Prudential Ins. Co. of America., 

D. C.N.C., 166 F.Supp. 216—Slm- 

monds Aerocessories, Limited v. 
Elastic Stop Nut Corp. of Ameri¬ 
ca, D.C.N.J., 158 F.Supp. 277— 

Commerce Mfg. Co. v. Blue Jeans 
Corp., D.C.N.C., 146 F.Supp. 15— 
Freestone v. Prudential Ins. Co. 
of America, D.C.Iowa, 139 F.Supp. 
666—U. S. V. Strange Bros. Slide 
Co., D.C.Iowa, 123 F.Supp. 177— 
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U. S. V. Southerly Portion of Bodie 
Island, N. C., D.C.N.C., 114 F.Supp. 
427—^U. S. V. 1632.63 Acres of 
Land, More or Less, in McCormick 
County, D.C.S.C., 86 F.Supp. 467 
—^Adams V. Union Dime Sav. Bank, 
D.C.N.Y., 48 F.Supp. 1022—In re 
Wilshire Frocks, D.C.N.Y., 46 F. 
Supp, 377—McNorrill v. Gibbs, D.C. 
S.C., 45 F.Supp. 363—U. S. v. Par¬ 
cel of Land in Town of Middle- 
town, New Castle County, D.C.Del., 
32 F.Supp. 718—Stadium Mfg. Co. 

V. Plymouth Pajama Corporation, 
D.C.Mass., 24 F.Supp. 779—Saba- 
tino V. Reading Co., D.C.N.Y., 16 
F.Supp. 216—Straight Side Basket 
Corporation v. Webster Basket Co., 
D.C.N.Y., 4 F.Supp. 644. 

In re General Footwear Corpora¬ 
tion, D.C.N.Y., 64 P.2d 654—Foster 
V. Callaghan & Co., D.C.N.Y., 248 
F. 944. 

Schwartzman v. United Air Lines 
Transp. Corp., D.C.Neb., 6 F.RD. 
517—^Weinrib v. American Binder 
Co., D.C.N.Y., 6 F.R.D. 614—East¬ 
man Kodak Co. v. McAuley, D.C.N. 
Y., 2 F.RD. 21. 

WelLpleaded material allegations 

On motion to strike third-party 
complaint on ground that defendant 
was Joint tort-feasor with party 
named third-party defendant, and 
was not entitled to indemnity, well- 
pleaded material allegations of third- 
party complaint would be taken as 
admitted. 

U.S.—^Roth V. Great Atlantic & Pac. 
Tea Co., D.C.N.Y.. 12 P.R.D. 383. 

Motion like demurrer 
A motion to strike alleged de¬ 
fenses, like a demurrer, admits only 
facts well pleaded. 
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The implications of the challenged pleading must 
also be taken as true,®® and for the purpose of a 
motion to strike a count from a petition, the legal 
conclusions reasonably issuing from the allegations 
thereof and favorable to plaintiff are admitted.®*^ 

However, the motion does not admit mere con- 
clusional allegations,®® conclusions of law,®® or con¬ 
clusions of fact or of law and fact.®® 

If no motion is made for a more definite state¬ 
ment, general averments must be taken at their face 
value.®^ 

§ 440. Effect of Determination; Amendment 
or Pleading Over 

The striking of a pleading, or a portion thereof, may 


be with or without leave, or Instruction, to amend, or 
the party may be ordered to replead. 

A plaintiff is not deprived of the gravamen of 
his claim by striking allegations of detailed constit¬ 
uent facts.®^ The granting of a motion to strike 
allegations from a complaint, as immaterial and im¬ 
pertinent, does not contemplate rulings on the ad¬ 
missibility of the evidence.®® The refusal to strike 
an allegation from a complaint may be equivalent 
to the allowance of an amendment of the com¬ 
plaint.®^ 

Where a complaint, or a portion thereof, is 
stricken, plaintiff may be granted leave to file an 
amended complaint which conforms to the Federal 
Rules of Civil Procedure, 28 U.S.C.A.;®® or plaintiff 


U.S.—S. V. Certain Parcels of 
Land in City of Cheyenne, Lara¬ 
mie County, Wyo., D.C.Wyo., 141 
P.Supp. 300. 

Pailure to state claim on which re¬ 
lief can he granted 

Where motion is filed to strike 
complaint because it fails to state a 
claim on which relief can be grant¬ 
ed, facta alleged in complaint must 
be taken as true. 

U.S.—Cush V. Pittsburgh, C. & T. 

Ry. Co.. D.C.Pa., 157 F.Supp. 360. 
SflCotion to strike cross complaint 
The allegations contained in plain¬ 
tiff’s complaint and in defendant’s 
cross complaint against third-party 
defendant were to be deemed true 
for purpose of passing on motion of 
third-party defendant for an order 
striking the cross complaint. 

XJ.S.—Tomko V. City Bank Farmers 
Trust Co., D.C.N.Y., 3 F.R.D. 31. 
Motion to strike affirmative defense 
U.S.—Pankey v. Hiram Walker & 
Sons, Inc., D.C.Ill., 167 F.Supp. 609 
—^McCormick v. Wood, D.C.N.T., 
156 F.Supp. 483—Marciniak v. 
Pennsylvania R. Co., D.C.Del., 152 
F.Supp. 89—Talarowski v. Pennsyl¬ 
vania R. Co., D.C.Del., 135 P.Supp. 
503—^U. S. For Use and Benefit of 
Continental Dumber Co. v. Embrey, 
D.C.Idaho, 130 P.Supp. 643. 

Factual allegations of defense 

A motion to strike a defense in an 
answer admits the factual allegations 
of such defense. 

U.S.—^Kohen v. H. S. Crocker Co., C.A. 

Fla., 260 P.2d 790. 

Facts underlying defense 

In considering the merits of a mo¬ 
tion to strike a defense, the facts un¬ 
derlying it must be taken to be those 
set up in the answer. 

U.S.—^Kelly v. Kosuga, Ill., 79 S.Ct. 
429, 358 U.S. 616, 3 L.Ed.2d 475, 

Xiegal sufficiency of answer 

In determining the question of the 
legal sufficiency of the amended an¬ 
swer and response, court was re¬ 


quired to accept as true the allega¬ 
tions of material facts set forth 
therein. 

U.S.—U. S. V. Stiles, D.C.Ark., 56 F. 
Supp. 881. 

Consideration for release 

On motion to strike as a defense 
release which answer alleged was 
valid and which was signed by plain¬ 
tiff, but which bore no seal and re¬ 
cited no consideration, the release, 
for purpose of deciding on motion, 
was assumed to be supported by 
consideration, so as to be pleadable 
as a defense. 

U.S,—^Archambault v. Blackstone Ho¬ 
tel, Inc., D,C.I11., 116 P.Supp. 714. 

56. U.S.—^U. S. V. 1532.63 Acres of 
Land, More or Less, in McCormick 
County, D.C.S.C., 86 F.Supp. 467. 

57. U.S.—Schwartzman v. United 
Air Lines Transp, Corp., D.C.Neb, 
6 P.R.D. 617. 

58. U.S.—Kohen v. H. S. Crocker 
Co., C.A.Fla., 260 F.2d 790. 

Threats as compulsion, etc. 

Mere conclusional allegations such 
as that plaintiff's threats constituted 
business compulsion and/or coercion 
and/or duress are not admitted by 
motions to strike and for judgment. 
U.S.—Kohen v. H. S. Crocker Co., 
supra. 

59. U.S.—Barnidge v. U. S., C.C.A. 
Mo., 101 P,2d 295. 

Moore v. Prudential Ins. Co. of 
America, D.C.N.C., 166 P.Supp. 216 
—^U. S. V. Southerly Portion of 
Bodie Island, N. C., D.C.N.C., 114 
F.Supp. 427—Straight Side Basket 
Corporation v. Webster Basket Co., 
D.C.N.Y., 4 F.Supp. 644. 

“Mere conclusions of law, not war¬ 
ranted by the asserted facts have no 
efficacy.” 

U.S.—^U. S. V. Certain Parcels of 
Land in City of Cheyenne, Lara¬ 
mie County, Wyo., D.C.Wyo., 141 
P.Supp. 300, 306. 

60. U.S.—^Moore v. Prudential Ins. 
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Co. of America, D.C.N.C., 166 P. 
Supp. 215—^U. S. V. Southerly Por¬ 
tion of Bodie Island, N. C., D.C. 
N.C., 114 P.Supp. 427. 

61. U.S.—Town of River Junction 
V. Maryland Casualty Co., C.C.A. 
Fla., 110 F.2d 278, 134 A.L.R. 727, 
certiorari denied Maryland Cas¬ 
ualty Co. V. Town of River Junc¬ 
tion, 60 set. 1077, 310 U.S. 634, 
84 L.Ed. 1404. 

62. U.S.—Blazer v. Black, C.A.Kan., 
196 P.2d 139. 

Action for fraudulent conversion of 
stock 

U.S.—Blazer v. Black, supra. 

63. U.S.—Slick Airways, Inc. v. 
American Airlines, Inc., D.C.N.J., 
16 F.R.D. 176. 

64. U.S.—Gates v. Woods, C.C.A.W. 
Va., 164 P.2d 936. 

65. U.S.—Mitchell v. RKO Rhode 
Island Corp., D.C.Mass., 148 F.Supp. 
246—Walle v. Dallett, D.C.N.Y., 136 
F.Supp. 102—^Harzfeld’s Inc. v. Otis 
Elevator Co., D.C.Mo., 116 P.Supp. 
612—^Keyer v. Hope Estates, D.C. 
N.Y., 53 P.Supp. 1004. 

Walter Reade's Theatres, Inc. v. 
Loew’s Inc., D.C.N.Y., 20 P.R.D. 
679—^Mottaghi-Iravani v. Interna¬ 
tional Commodities Corp., D.C.N.Y., 
20 P.RD. 37—^Hershel California 
Fruit Products Co. v. Hunt Poods, 
D.C.Cal., 16 P.R.D. 647—Isenman 
V. Sandier, D.C.N.Y., 15 F.R.D. 400 
—^Underwood v. Maloney, D.C.Pa, 
14 P.R.D. 222—^Decorative Cabinet 
Corp. V. Stor-Ald of Ohio, D.C.N. 
Y., 10 F.R.D. 266—Alden-Rochelle, 
Inc., V. American Soc. of Compos¬ 
ers, Authors and Publishers, D.C. 
N.Y., 3 P.R.D. 167. 

Amendments generally see supra §§ 
322-349. 

Amended complaint or additional 
count 

Where a paragraph of complaint 
is stricken plaintiff may file an 
amended complaint or an additional 
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may be instructed to file an amended complaint,®® 
or may be ordered to “replead.”®^ After the grant¬ 
ing, in part, of a motion to strike, the filing of an 
amended complaint may be suggested, rather than 
the filing of a response to a motion to make more 
definite and certain.®® 

Where an order striking a declaration and counts 
thereof can be construed as an order requiring 
plaintiff to elect which single one of three counts 
he will rely on, a praecipe requesting the withdrawal 
of the first and second counts of the declaration is 
a sufficient pleading over of the third coimt.®® 

Where an answer, or a portion thereof, is strick¬ 
en, defendant may be granted leave to file an amend¬ 


ed answer which conforms to the Federal Rules of 
Civil Procedure, 28 U.S.C.A.70 The court may sus¬ 
tain a motion to strike a defense with or without 
leave to amend but it has been held that a motion 
to strike a defense for insufficiency, if granted, 
should be granted with leave to amend. *^2 Where a 
second affirmative defense incorporates some of the 
allegations of the first affirmative defense, the strik¬ 
ing of the allegations of the first affirmative de¬ 
fense requires the repleading of the second with 
respect to each cause of action, and the motion to 
strike may be granted with leave to replead.*^® 

Paragraphs of a counterclaim may be stricken 
with leave to amend.'^^ 


VIL EVIDENCE 


§ 441. In General 

The testimony of witnesses in ali triais in the federal 
courts is required to be taken orally in open court, un¬ 
less otherwise provided. 

Under the Federal Rules of Civil Procedure, Rule 
43(a), 28 U.S.C.A., the testimony of witnesses in 
all trials is required to be taken orally in open 


court, unless otherwise provided by the Rules.'^® 

Rules of evidence applicable in determining dom¬ 
icile, set forth in Domicile §§ 15-18, have been rec¬ 
ognized or applied, subject to applicable limitations 
or qualifications, in determining objections to ju¬ 
risdiction which involve matters of citizenship or 
domicile.*^® 


count or paragraph so as to present 
all the issues in the same action, 
regardless of consistency and wheth¬ 
er based on legal or equitable grounds 
or on both. 

U.S.—Hennepin Paper Co. v. Fort 
Wayne Corrugated Paper Co., C.C. 
A.I11., 153 F.2d 822. 

66. U.S.—Green Bay Auto Distribu¬ 
tors V. Willys-Overland Motors, D. 

C. Ohio, 11 F.R.D. 549. 

67. U.S.—Foust V. Baltimore & O. R. 
Co., D.C.Ohio, 91 F.Supp. 817. 

68. U.S—Gerth v. U. S., D.C.Cal., 
132 F.Supp. 894. 

69. D.C.—^Acker v. H. Herfurth, Jr., 
Inc., 110 P.2d 241, 71 App.D.C 241. 

70. U.S.—^Liberty Products Corp. v. 
H. K. Ferguson Co., D.C.N.T., 88 F. 
Supp. 445. 

Temperato v. Rainbolt, D.C.Ill., 
22 F.R.D. 57—^Bach v. Qulgan, D.C. 
N.T., 6 F.R.D. 34. 

71. U.S.—Glenn v. Compania Cubana 
de Aviaclon, S. A., D.C.Fla., 102 F. 
Supp. 631. 

72. U.S.—^Morgan v. Duro Paper Bag 
Mfg. Co., D.C.Ind., 22 F.R.D. 508 
—Forstmann Woolen Co. v. Mur¬ 
ray Sices Corp., D.C.N.Y., 10 F.R.D. 
367. 

73. U.S.—^Mueller v. Rhode Island 
Ins. Co., D.C.N.T., 15 F.R.D. 54. 

74. U.S.—Reliable Mach. Works v. 
Furtex Mach. Corp. of America, 

D. C.N.Y., 11 F.R.D. 526. 


75. Case submitted ou depositions 
and transcripts of evidence 

In action to establish plaintiff's 
deed and for possession and rental 
value of premises involved, where 
case was submitted on depositions 
and transcripts of evidence heard 
in state probate court, but probate 
court did not have before it the ques¬ 
tion of delivery of the deed, the pro¬ 
cedure was contrary to general prac¬ 
tice and resulted in denial of trial 
judge’s opportunity to judge credi¬ 
bility of witnesses, but findings of 
trial judge would not be set aside 
unless clearly erroneous. 

U.S.—Holt V. Werbe, C.A.Ark., 198 F. 

2d 910. 

Similar rule under statute 

(1) Rev.St. § 861 contained a simi¬ 
lar provision which was held to ex¬ 
clude Inconsistent methods of tak¬ 
ing proof prescribed by any state 
statute, such as the introduction of 
interrogatories addressed to the op¬ 
posite party. 

U.S.—^National Cash-Register Co. v. 

Leland, Mass., 94 F. 502, 37 C.C.A. 

372. 

25 C.J. p 817 notes 12-16. 

(2) It did not, however, require 
such courts to exclude evidence 
which, although not within the terms 
of such section or of the following 
provisions relating to depositions, 
was still admissible under the prin¬ 
ciples of evidence recognized by the 
common law. 


U.S.—Toledo Tract. Co. v. Cameron, 
Ohio, 137 F. 48, 69 C.C.A. 28. 

(3) There was some difference in 
the decisions as to whether this pro¬ 
vision precluded the admissibility of 
the testimony of a witness given on 
the former trial of the same case. 
U.S.—^Young V. Travelers’ Ins. Co., 

D.C.Okl., 2 F.Supp. 624, reversed 
on other grounds, C.CA., 68 P.2d 
83. 

(4) According to what were 
termed the “better-reasoned author¬ 
ities,’’ such evidence was not ex¬ 
cluded by the statute and was ad¬ 
missible on proper showing being 
made that the witness was dead, in¬ 
sane, or outside the jurisdiction of 
the court. 

U.S.—Young V. Travelers* Ins. Co., 
C.C.A.Okl., 68 P.2d 83—Toledo 
Tract. Co. v. Cameron, supra. 

(5) However, there was authority 
for the contrary view. 

U.S.—^Dlamond Coal & Coke Co. v. 
Allen, Utah, 137 F. 706, 71 C.C.A. 
■107. 

Legislative power to prescribe rules 
and effect of evidence generally see 
Constitutional Law § 128 d. 
Dlsonsslons relating to evidence 

(1) Institute on practical evidence. 
18 F.R.D. 367. 

(2) Uniform rules of evidence. 20 
P.R.D. 429. 

76. U.S.—Porto Rico Ry., Light & 
Power Co. v. Cognet, C.C.A.Puerto 
Rico, 3 F.2d 21, certiorari denied 
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§ 442. Judicial Notice 

In the federal courts the propriety of Invoking judi¬ 
cial notice is a matter governed by federal court rules 
rather than state law, but in general federal courts may 
take Judicial notice of facts that may be regarded as 
forming part of the common knowledge of every person 
of ordinary understanding and intelligence. 

The propriety of invoking judicial notice is a mat¬ 
ter governed by federal court rules rather than state 
law, and the doctrine of judicial notice is a 
^‘rule of evidence’’ within the Federal Rules of 
Civil Procedure, Rule 43(a), 28 U.S.C.A., with re¬ 
spect to the admissibility of evidence,rather than 
a matter of substantive law.'^^ Thus under Rule 43 
(a) which permits the presentation of evidence ac¬ 
cording to the most convenient method prescribed 
in the statutes of the United States, the rules of 
evidence formerly applied in suits in equity by 
federal courts, or the rules of evidence applied in 
the courts of general jurisdiction of the state in 


which the federal court is held, it has been decided 
that the state judicial notice procedures, if most 
liberal, should apply and if a state law permits 
judicial notice, such law applies, although it will 
not operate to restrict a doctrine of judicial notice 
authorized by federal statute or a prior federal 
Equity Rule.^i The judge may resort to any means 
he deems safe to refresh his memory concerning 
matters of which he should have judicial knowl- 

edge.S2 

The rules as to judicial notice in civil actions gen¬ 
erally and the particular matters that are or are not 
judicially noticed by the courts are discussed in 
Evidence §§ 6-102. 

Federal courts may take judicial notice of facts 
that may be regarded as forming part of the com¬ 
mon knowledge of every person of ordinary under¬ 
standing and intelligence.^^ Accordingly judicial 


45 S.Ct 511, 268 U.S, 691, 69 L-Ed. 
1159. 

Shreveport Long: Leaf Lumber 
Co, V. Wilson, D.C.La., 38 F.Supp. 
629—Baker v. Keck, D.C.Ill., 13 P. 
Supp. 486. 

25 C.J. p 789 note 28. 

35ireot of voting* 

(1) As bearing on diversity of citi¬ 
zenship, any presumption that plain¬ 
tiff was a citizen of a state other 
than that in which he alleged citi¬ 
zenship for Jurisdictional purposes, 
arising from his having voted in 
such other state, was rebuttable. 
U.S.—Glaspell v. Davis, D.C,Or., 2 F. 

B. D. 301. 

(2) Presumptions generally as to 
citizenship see Citizens § 18, as to 
domicile see Domicile § 16. 

Evidence disregarded 

With respect to whether federal 
court had Jurisdiction of proceeding 
on ground of diversity of citizenship, 
evidence indicating withdrawal of 
residence by plaintiff from New Jer¬ 
sey to New York after plaintiff was 
taken into custody by police author¬ 
ities and detained in New York as 
a material witness in a criminal pros¬ 
ecution would be discarded, since at 
that time the law would not permit 
him to change his residence, 
tj.s.—Wendel v. Hoffman, D.C.N.J., 
24 F.Supp. 63, appeal dismissed, 

C. C.A., 104 F.2d 56. 

77. U.S.—^Hassenplug v. Victor Lynn 

Lines, D.C.Pa., 71 F.Supp. 70, af¬ 
firmed, C.C.A, 163 F.2d 828. ! 

78. U.S.—^Zell V. American Seating 
Co., C.C.A.N.Y., 188 F.2d 641, re¬ 
versed on other grounds American 
Seating Co. v. Zell, 64 S.Ct. 1063, 
322 U.S. 709, 88 L.Ed. 1562. 

Golaris v. Jewel Tea Co., D.C. 
IlL, 22 F.R.D. 16. 


79. U.S.—Gallup v. Caldwell, C.C.A. 
Del., 120 F.2d 90. 

80. U.S.—Siegelman v. Cunard 
White Star, Limited, C.A.N.Y., 221 
F.2d 189. 

81. U.S.—Golaris v. Jewel Tea Co., 

D.C.Ill., 22 F.R.D. 16. 

Judicial notice: 

Of statutes of various states see 
infra § 445. 

Of law of foreign country see in¬ 
fra § 446. 

82. U.S.—^National Sur. Corp. v. 
First Nat. Bank in Indiana, D.C. 
Pa., 106 F.Supp. 302—^Rank v. Krug, 
D.C.Cal., 90 F.Supp. 773. 

Duty to search records 

District Judge to whom was pre¬ 
sented petition for writ of manda¬ 
mus to compel warden of federal 
penitentiary to return legal papers 
taken from prisoner was bound to 
look through the records to discover 
information available by Judicial no¬ 
tice, 

U.S,—^De Cloux V. Johnston, D.C.Cal., 
70 F.Supp. 718. 

83. U.S.—Granville-Smith v, Gran- 
vllle-Smith, Virgin Islands, 75 S. 
Ct. 563, 849 U.S. 1, 99 L.Ed. 773— 
U. S, V. Reynolds, Pa,, 73 S.Ct. 
528, 346 U.S. 1, 97 L.Ed. 382, 32 A. 
L,R2d 882. 

Sun Properties v. U. S., C.A.Pla., 
220 F.2d 171—U. S. ex rel. Leong 
Choy Moon v. Shaughnessy, C.A.N. 
Y., 218 F.2d 316—Spikings v. Wa¬ 
bash R. Co., C.A.I11., 201 F.2d 492, 
certiorari denied 73 S.Ct. 1131, 846 
U.S. 992, 97 L.Ed. 1400—National 
Labor Relations Board v. Brown- 
Brockmeyer Co., C.C.A.6, 143 P.2d 
637—York v. Guaranty Trust Co. 
of New York, C.C.AN.Y., 143 P.2d 
503, reversed on other grounds 65 
S.Ct. 1464, 326 U.S. 99, 89 L.Ed. 
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2079, 160 A.L.R. 1231, rehearing 
denied 66 S.Ct. 7, 326 U.S. 806, 90 
L.Ed. 491—^De Castro v. Board of 
Com'rs of San Juan, C.C.A.Puerto 
Rico, 136 P.2d 419, affirmed 64 S.Ct. 
1121, 322 U.S. 461, 88 L.Ed. 1384. 

Corsa V. Tawes, D.C.Md., 149 P. 
Supp. 771, affirmed 78 S.Ct. 116, 365 
U.S. 37, 2 L.Bd.2d 70—Gottlieb v. 
Schaffer, D.C.N.Y,, 141 F.Supp. 7— 

U. S. V. One 1954 Mercury 2-Door 
Sedan, D.C.Va., 128 F.Supp. 891— 
Falcon Industries v. R. S. Herbert 
Co., D.C.N.Y., 128 F.Supp. 204— 
Gagliormella v. Metropolitan Life 
Ins. Co., D.C.Mass., 122 F.Supp. 246 
—U. S. V. 1,800.2626 Wine Gallons 
of Distilled Spirits, D.C.Mo., 121 P. 
Supp. 736—^Deshotels v. Liberty 
Mut. Ins. Co., D.C.La., 116 F.Supp. 
66, affirmed, C.A., 219 P.2d 271— 
Ivey V. U. S., D.C.Tenn., 88 F.Supp. 
6—^Lowe V. U, S., D.C.Mo., 83 P. 
Supp, 128—^Porter v. Sunshine 
Packing Corp., D.C.Pa., 81 F.Supp. 
566, 575, affirmed in part and re¬ 
versed in part on other grounds, 

C. A, 181 P.2d 348, certiorari denied 
71 S.Ct 60, 340 U.S. 819, 95 L.Ed. 
602. 

Jadlclal notice may he taken 

(1) Of combined population of 
counties comprising division of fed¬ 
eral Judicial district 

U.S.—Kirk V. Spur Distributing Co., 

D. C.Del., 95 F.Supp. 428. 

(2) Of danger from maintenance 
of overhead electric wires designed 
to carry strong and powerful cur¬ 
rent, 

U.S.—Arkansas-Mlssouri Power Corp. 

V. City of Rector, Ark., C.C.A.Ark., 
164 P.2d 938. 

(3) Of the fact that the Industrial 
and business development outside 
many of the large cities has grown 
to tremendous proportions, that, be- 
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notice may be taken of well-known physical facts, 
and of well-known facts concerning the phenomena 
of human life in its various forms,®^ values,^6 the 
condition and development of a great industry,^'^ 


and a custom of business in a particular trade, if it 
is sufficiently notorious.88 

Judicial notice also will be taken of geography 
and geographical facts,89 and, in addition, judicial 


cause of such development, in many 
Instances it is not possible for large 
cities to extend their municipal 
boundaries, and it is likely that 
such industrial and commercial 
growth will continue to expand far 
beyond the municipal limits of such 
cities. 

U.S.—Rlss V. U. S., D.C.MO., 100 F. 
Supp. 468, affirmed 72 S.Ct. 659, 
342 U.S. 937, 96 L.Ed. 697, rehear¬ 
ing denied 72 S.Ct. 769, 343 tJ.S. 
937, 96 L.Ed. 1344. 

(4) That the San Francisco metro¬ 
politan area is a large consumer of 
natural gas which is brought through 
pipe lines from gas producing areas 
between two hundred and three hun¬ 
dred miles distant. 

U.S.—Cal-Bay Corp. v. U. S., C.C.A. 
Cal., 169 F.2d 16. 

84. Held matter of common knowl¬ 
edge 

That castings are subject to crack¬ 
ing. 

U.S.—Harman v. Scott, D.C.Ohlo, 90 
F.Supp. 486, affirmed, C.A., 195 F.2d 
916. 

JtLdlclal notice may- he taken 

That alcohol and ether are liquids 
at ordinary temperatures. 

U.S.—Bridgeport Brass Co. v. Bost- 
wick Laboratories, C-A.Conn., 181 
F.2d 315. 

85. Held matter of common knowl¬ 
edge 

(1) That cold remedies are pur¬ 
chased by all classes, the educated 
and the ignorant, the old and the 
young, the discerning and the care¬ 
less. 

U.S.—Grove Laboratories, Inc. v. Ap¬ 
proved Pharmaceutical Corp., D.C. 
N.T., 149 F.Supp. 86. 

(2) That for a man past fifty-nine, 
aches and pains arising out of physi¬ 
cal disabilities do not ordinarily les¬ 
sen, as they might for a younger 
man. 

U.S —Southern Pac. Co. v. Guthrie, 
C.A.Cal., 180 F.2d 295, adhered to 
186 P.2d 926, certiorari denied 71 
S.Ct. 614, 341 U.S. 904, 95 L.Ed. 
1343. 

Judicial notice may he taken 

(1) That persons have sustained 
and may sustain basal skull frac¬ 
tures in falls from their own height. 
U.S.—Dulansky v. lowa-Illinois Gas 

& Elec. Co., D.C.N.T., 10 F.R.D. 
566. 

(2) That contemporary wills more 
often than not use the residuary 
clause to carry out the most impor¬ 
tant provisions. 


D.C.—Kllcoyne v. Reilly, 249 P.2d 
472. 101 U.S.APP.D.C. 380. 

<3) That scientific and economic 
developments, coupled with vastly 
increased facilities for travel and 
communication, have so enlarged cor¬ 
porate activity that state lines have 
been largely effaced for many pur¬ 
poses. 

U.S.—Florio V. Powder Power Tool 
Corp, C.A.Pa., 248 F.2d 367. 

86. U.S.—^Denver-Chicago Trucking 
Co. V. Lindeman, D.C.Iowa, 73 F. 
Supp. 925. 

Yalne of franchise 
Judicial notice may be taken of 
the fact that governmental franchises 
or permits to operate motor trans¬ 
port lines constitute valuable prop¬ 
erty not likely to be suddenly given 
up or abandoned. 

U.S.—Denver-Chicago Trucking Co. v. 

Lindeman, supra. 

Interest rates 

The fact that interest rates vary 
according to a borrower’s financial 
standing is a proper subject of ju¬ 
dicial notice. 

U.S.—U. S. V. Strontium Products 
Co., D.C.W.Va., 71 F.Supp. 475. 
Building replacement 

It is common knowledge that the 
replacement value of a building is 
subject to fluctuation, and that build¬ 
ing replacement costs rose appre¬ 
ciably between 1941 and 1944. 

U.S.—^Friel v. National Liberty Ins. 
Co. of America, D.C.Pa., 71 F.Supp. 
761. 

87. U.S.—Cal-Bay Corp. v. U. S., C.C. 
A.Cal., 169 F.2d 15—Gilbreath v. 
States Oil Corp., C.C.A.Tex., 4 F. 
2d 232. 

Held matter of common knowledge 

That automobile liability insur¬ 
ance is a necessary and extensive 
business carried on in every part of 
the country. 

U.S.—Simper v, Trimble, D.C.Mo., 
9 F.R.D. 598. 

Judicial notice may he taken 

(1) Of the development of air traf¬ 
fic, the problems incidental to its in¬ 
creased volume, and its relation to 
property generally. 

U.S.—Leisy v. U. S., D.C.Minn., 102 
F.Supp. 789. 

(2) That all fruit and vegetable 
juices sold through grocery stores 
are competitive with each other. 

U.S.—^Bruce’s Juices v. American Can 

Co., D,C.Fla.. 87 F.Supp. 985, af¬ 
firmed, C.A., 187 F.2d 919, modified 
on other grounds 190 F.2d 73, cer¬ 
tiorari dismissed 72 S.Ct. 165, 342 
U.S. 876, 96 L.Ed. 667. 

649 


(3) That building has been exten¬ 
sive and carpenters have been in de-*- 
mand. 

U.S.—Lowe V. U. S.. D.C.Mo.. 83 
Supp. 128. 

(4) That the main center of Gen¬ 
eral Motors, a Delaware corpora¬ 
tion, is in Detroit, Michigan. 

U.S.—^U. S. V. E. I. Dupont De Ne¬ 
mours & Co., D.C.Ill, 87 F.Supp. 
962, certiorari and mandamus de¬ 
nied 70 S.Ct. 791, 339 U.S. 941, 94 
L.Ed. 1357, appeal dismissed 70 S. 
Ct. 1002, 339 U.S. 960, 94 L.Ed. 
1370. 

(5) That the commercial process¬ 
ing of amateur photographs is a 
substantial and nationwide industry. 
U.S.—Forgett v. Scharf, C.A.N.J., 181 

F.2d 754, certiorari denied 71 S. 
Ct. 59, 340 U.S. 825, 96 L.Ed. 606. 

(6) That seamen are in demand 
during time of war. 

U.S.—^Warren v. U. S., D.C.Mass., 76 
F.Supp. 836. 

88. U.S.—Porter v. Sunshine Pack¬ 
ing Corp. of Pennsylvania, D.C.Pa.,. 
81 F.Supp. 666, affirmed in part 
and reversed in part on other 
grounds, C.A., 181 P.2d 348, certio¬ 
rari denied 71 S.Ct. 60, 340 U.S. 
819, 95 L.Ed. 602. 

Held matter of oommon knowledge* 
That seamen must present satis¬ 
factory papers when seeking employ¬ 
ment, and are hired anew for each 
voyage. 

U.S.—Webb V. U. S., D.C.Pa., 21 P.R. 
D. 261. 

Judicial notice may he taken 

(1) Of methods of selling tobacco 
by warehousemen. 

U.S—^U. S. V. Covington Independent 
Tobacco Warehouse Co., D.C.Ky.. 
162 F.Supp. 612. 

(2) That a property amortization 
account is an accounting entry and 
not necessarily the establishment of 
a trust fund. 

U.S.—Stichman v. Fischman, D.C.N. 
Y., 164 F.Supp. 867. 

89. U.S.—^U. S. V. Cotton Valley Op¬ 
erators Committee, D.C.La., 75 F. 
Supp. 1. 

Toppan V. Cleveland, C. & C. R- 
Co., aC.Ohio, Fed.Cas.No.14,099,. 1 
Flip. 74, 9 Pittsb.Leg.J. 613, 4 

West.Law Month. 67. 

Distance between cities 
U.S.—^Merchant Bank of New York 
V. Grove Silk Co., D.C.Pa., 11 F.R. 
D. 439. 

Docation of county in certain Judi¬ 
cial district 

U.S.—Setterland v. Spierer^ D.CJJlOw- 
11 P.R.D. 439. 
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notice will be taken of public facts,political 
divisions and bodies,and of historical facts.®^ So 
judicial notice will be taken of the existence or non¬ 
existence of an economic depression, 93 the existence 
of a housing shortage,94 and the existence of a state 
of war, and its incidents.95 

The courts cannot judicially notice matters which 
can be ascertained only by resort to proof.95 A 
court may not judicially notice that the communist 
party advocates the overthrow of the government of 
the United States by force and violence and the sub¬ 
stitution of a totalitarian regime under which the 
principles of the Constitution are to be conspicuous 
by their absence97 and will not take judicial notice, 


in an action for death of persons in an airplane 
crash, that it is common knowledge that the crash 
was caused by a third person who was convicted of 
murder as a result of it.98 

Effect, When a matter is judicially noticed it is 
taken as true without any offer of evidence by the 
party who should ordinarily have offered it.99 

§ 443 . - Government; Administration and 

Laws 

Judicial notice will be taken of well-known facts 
relating to government and Its administration. 

Public activities within the common experience of 


3^ocatlon of cities 

(1) Federal court, when determin¬ 
ing reasonableness of utility rates, 
may take notice of extent of terri¬ 
tory within state and generally of 
location of important cities and 
county seats. 

XJ.S—^West Ohio Gas Co. v. Public 
Utilities Commission of Ohio, D.C. 
Ohio, 42 P.2d 899. 

(2) Court takes cognizance of fact 
that City of Newport, Kentucky, is 
within five miles of property in¬ 
volved in action. 

U.S.—Edmonds v. Fehler & Peinauer 
Const. Co., D.C.Ky., 149 F.Supp. 
396. 

Blvex 

The court can take judicial notice 
of the fact that the San Joaquin 
River is not one that is equated by 
nature through the year, but is sea¬ 
sonal in its flow, a flood stage in 
the spring with rains and melting 
snows, and a low flow between sea¬ 
sons, arising in part by the Intense 
evaporation from heat (one hun¬ 
dred and twenty degrees in the late 
summer) and also by the diversions 
and uses made by man. 

U.S.—Rank v. Krug, D.C.Cal., 90 F. 
Supp. 773. 

90. U.S.—Rank v. Krug, supra. 

91. Judicial notice may be taken 

(1) That the City of Newport, Ken¬ 
tucky, Is a city of the second class 
U.S—Edmonds v. Fehler & Peinauer 

Const. Co., E> C.Ky., 149 F.Supp. 
396. 

(2) That Japan is a foreign state. 
U.S.—^Akio Kuwahara v. Acheson, D. 

C.Cal., 96 F.Supp. 38. 

92. U.S.—U. S. V. 3,827 Coins, D.C. 
Hawaii, 144 F.Supp. 740. 

D.C.—In re Bush, D.C., 84 F.Supp. 
873—^National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146. 

Judicial notice may be taken 

(1) Of essential historical facts in 
determining status of a country to 
ascertain whether parties to action 


were citizens or subj ects of such 
country at time of filing of com¬ 
plaint. 

U.S.—Murarka v. Bachrack Bros., C. 
A.N.Y., 215 P.2d 647. 

(2) Of fact that in 1929 many pas¬ 
senger automobiles were used by 
commercial agents of all kinds for 
travel in the course of their business 
and many more were used by labor¬ 
ers and others going to and from 
their places of business. 

U S.—Smyth v. California State Auto 
Ass’n, CA.Cal., 176 F.2d 752, cer¬ 
tiorari denied 70 S.Ct. 307, 338 U.S. 
905, 94 L.Bd. 557. 

(3) Of recent history in connection 
with the atomic bomb. 

U.S.—^Young V. Kellex Corp., D.C. 
Tenn., 82 F.Supp. 963. 

93. Judicial notice may be taken 

(1) Of the stock market crash of 
October 1929, and of the effect of the 
crash. 

U.S.—Sherwin v. Oil City Nat. Bank, 
D.C.Pa., 18 F.R.D. 188, affirmed, C. 
A., 229 P.2d 835. 

(2) That during the year 1936 
hundreds of banks were in process 
of liquidation, and prior thereto crop 
failures had been pretty general 
through part of the country. 

U.S.—^American Nat. Bank of St. Jo¬ 
seph V. U. S., D.C.MO., 92 F.Supp. 
403. 

(3) That during time Involved the 
country, and especially Florida, was 
passing through a financial depres¬ 
sion of catastrophic proportions. 

U.S.—Titus V. Rorick, C.C.A.Ohio, 167 

F.2d 671. j 

(4) That real estate is not boom¬ 
ing as it was during the immediate 
post-war building shortage, and that 
the economic situation of the coun¬ 
try Is not that of acute crisis, where 
managers of a business must sell as¬ 
sets for anything they can get to 
save something out of a wreck. 

U.S.—In re Solar Mfg. Corp., C.A.N. J., 

176 F.2d 493. 

94. U.S.—Chadwick v. Stokes, C.C.A. 
Pa., 162 F.2d 132. 
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U. S. V. Fisk Bldg., DC.N.Y., 99 
F.Supp. 692—Douds v. Local 24368, 
United Wire and Metal Workers 
Union, A, F. L., D.C.N.Y., 86 F.Supp. 
542. 

95. U.S.-—U. S. V. Whltln Mach, 

Works, D.C.Mass., 79 F.Supp. 351, 
reversed on other grounds, C.A., 
176 F.2d 504—Warren v. U. S., D.C. 
Mass., 75 FSupp. 836. 

Judicial notice as to wars and insur¬ 
rections generally see Evidence § 
62. 

Judicial notice may be taken 

(1) Of occupation of certain areas 
of enemy territory by American 
armed forces. 

U.S—Grewe v. France, D.C.Wis., 75 
FSupp. 433. 

D.C.—In re Bush, D.C., 84 F.Supp. 
873. 

(2) Of United Nations conflict over 
Korea. 

U.S.—^U. S. V. Switchmen’s Union of 
North America, D.C.N.Y., 97 F. 

Supp. 97. 

(3) That war emergency has not 
yet been declared at an end by the 
president of the United States. 

U.S.—Keppleman v. Upston, D.C.Cal., 

84 F.Supp. 478. 

90. Bzemptlon from Sherman Act 

United States district court can¬ 
not take judicial notice whether 
agreement between shippers was 
such as was exempt from Sherman 

U.S*.—U. S. Nav. Co. v. Cunard S. S. 
Co., D.C.N.Y., 39 F.2d 204, affirmed, 
C.C.A., 60 P.2d 83, affirmed 52 S.Ct. 
247, 248 U.S. 474, 76 D.Ed. 408. 

97. U.S.—Stasinkevich v. Nicolls, C. 
C.A.Mass., 168 F.2d 474. 

9a U.S.—^Herman v. United Air 
Lines, Inc., D,C.Colo., 157 F.Supp. 
65. 

99. U.S.—Geer v. Birmingham, D.C. 
Iowa, 88 F.Supp. 189, reversed on 
other grounds, C.A., 185 F.2d 82, 
certiorari denied 71 S.Ct. 571, 340 
U.S. 951, 96 L.Ed. 686. 
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man may be judicially noticed and, accordingly, 
judicial notice may be taken of officers and official 
position and authority ,2 official signatures of the 
principal officers of government in the legislative, 
executive, and judicial departments of the state and 
of the United States,^ and official proceedings and 
acts;^ but a confidential circular written by the 
secretary of a governmental department for the 
guidance of his subordinates has been held not sub¬ 
ject to judicial notice.^ 

Public records. A federal court may take judicial 
notice of public records,® and rules or regulations of 
public boards or agencies and under the express 
provisions of the statute relating to public printing 


and documents, 44 U.S.C.A. § 307, the contents of 
the Federal Register are judicially noticed.® 

Presidential proclamations. Judicial notice will be 
taken of presidential proclamations.® 

§ 444.-Acts of Congress and Con-^ 

gressional Activities . j 

The federal courts will take Judicial notice of con¬ 
gressional proceedings and acts of congress. 

The federal courts will take judicial notice of 
congressional proceedings and investigations, re¬ 
ports to congress^i and proceedings thereon,i2 and 
acts of congress^® and the impetus for their enact- 


1 . U.S.—Rank v. Krug, D.C.Cal., 90 
F.Supp. 773. 

Held matter of common knowledge 

That a patent does not always con¬ 
fer a monopoly over a particular 
commodity. 

U.S.—Northern Pac. Ry. Co. v. U. S., 
Wash., 78 S.Ct. 514, 356 U.S. 1, 2 
L.Ed.2d 545. 

Judicial notice may he taken 

(1) Of status of Oak Ridge proj- 

U.S.—Ivy V. U. S., D.C.Tenn., 88 F. 
Supp. 6. 

(2) That federal government can 
and for some time has been able 
readily to borrow money at very low 
rates of Interest. 

U.S.—^U. S. V. Barowsky, D.C.Mass., 
91 F.Supp. 149. 

2. Held matter of common knowl¬ 
edge 

That the collector of Internal rev¬ 
enue to whom tax was paid has died. 
U S.—Commonwealth Trust Co. of 
Pittsburgh V. U. S., D.C.Pa., 96 F. 
Supp. 712. 

Judicial notice may he taken 

(1) Of fact that official residence 
of commissioner of immigration and 
naturalization is in District of Co¬ 
lumbia. 

U.S.—Birns v. Commissioner of Im¬ 
migration and Naturalization, D.C. 
Ohio, 103 F.Supp. 180. 

(2) Of official position of defend¬ 
ant, who was special assistant to at¬ 
torney general. 

D.C.—Laughlin v. Rosenman, 163 F. 
2d 838, 82 U.S.App.D.C. 164. 

3. U.S.—^Hagen v. Porter, C.C.A.Cal., 
156 P.2d 362, certiorari denied 67 
S.Ct. 86, 329 U.S. 729, 91 L.Ed. 631. 

4. Judicial notice may he taken 

Of a memorandum delivered by 
the associate regional enforcement 
executive of the office of temporary 
price controls to the chief of the re¬ 
view and disposition section of the 
office of temporary price controls. 
U.S.—U. S. V. Rice, C.A.Pa., 176 P.2d 
373. 


5. U.S.—^Kiyoichi Fujikawa v. Sun¬ 
rise Soda Water Works Co., C.C.A. 
Hawaii, 158 F 2d 490, certiorari de¬ 
nied 67 S.Ct. 1511, 331 U.S. 832, 91 
LEd. 1846, rehearing denied 68 S. 
Ct. 31, 332 U.S. 785, 92 L.Ed. 368, 
and 68 S.Ct. 352, 332 U.S. 853, 92 
L.Ed. 422. 

6. U.S.—U. S. V. Ettelson, C.C.A. 
Wis., 159 F.2d 193. 

Judicial notice may he taken 

Of public records indicating that 
the right of people to legislate un¬ 
der state constitution had been free¬ 
ly used since 1912 constitutional 
amendment which permitted it. 

U.S.—^National Campaign Committee 
V. Rogan, D.C.Cal., 69 F.Supp. 679. 

7- U.S.—Lichten v. Eastern Airlines, 
D.C.N.T., 8 F.R.D. 138. 

Buies of practice of federal power 
commission 

U.S—Interstate Natural Gas Co. v. 
Southern Cal. Gas Co., D.C.Cal., 103 
F.Supp. 317, affirmed, C.A., 209 F. 
2d 380. 

Discretion of court 

Taking of judicial notice of docu¬ 
ments on the ground that they are a 
rule or regulation of a public board 
or agency rests in the discretion of 
the court. 

U.S.—Lichten v. Eastern Airlines, D. 
C.N.T., 8 F.R.D. 138. 

Tariffs not rules or regulations 
of public boards or agencies. 

U.S.—^Lichten v. Eastern Airlines, su¬ 
pra. 

Official state form 

On proper reference made, federal 
court may take judicial notice of a 
form which was part of an official 
regulation of an administrative agen¬ 
cy of the state. 

U.S.—^Milwaukee Mechanics Ins. Co. 
V. Oliver, C.C.A.Tex., 139 F.2d 405. 

8. U.S.—Golding v. U. S., C.A.N.C., 
219 F.2d 109—^Kiyoichl Fujikawa v. 
Sunrise Soda Water Works Co., C. 
C.A Hawaii, 158 F.2d 490, certiorari 
denied 67 S.Ct. 1511, 331 U.S. 832, 
91 L.Ed. 1846, rehearing denied 68 
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S.Ct. 31, 332 U.S. 785, 92 L.Ed. 368, 
and 68 S.Ct. 352, 332 US. 853, 92 
L.Ed. 422. 

U. S. v. Stangland, D.C Ind, 137 
FSupp. 639, affirmed, C.A., 242 F. 
2d 843. 

D C —Hood V. Defense Homes Corp., 
D.C., 83 F.Supp. 366. 

9. U.S.—Gallaher & Speck, Inc. v. 
Ford Motor Co., C.A Ill., 226 F.2d 
728. 

Presidential decree freezing all 
employees in defense plants, and that 
no such employee could change em¬ 
ployment without permission of the 
war manpower commission may be 
judicially noticed. 

U.S.—^Davis V. Schultz Die Casting 
Co., D.C.Ohio, 8 P.R.D. 370. 

10. U.S.—Overfleld v. Pennroad 
Corp., C.C.A.Pa., 146 F.2d 889. 

Deglslative or congressional commit¬ 
tees 

Judicial notice may be taken of of¬ 
ficial reports of legislative or con¬ 
gressional committees. 

U.S.—Stasinkevicl v. Nicolls, C.C.A. 
Mass., 168 F.2d 474. 

11. U.S.—Rank v. Krug, D.C.Cal., 90 
F.Supp. 773. 

12. U.S.—Rank v. Krug, supra. 

13- U.S.—Gardner v. Collector of 
Customs, N.Y., 6 Wall. 499, 18 L. 
Ed. 890—U. S. V. Tingey, Dist.Col., 
6 Pet. 15, 8 LEd. 66—^Marbury v. 
Madison, Dist.Col., 1 Cranch 137, 2 
L.Ed. 66. 

Gallaher & Speck, Inc. v. Ford 
Motor Co., C.A.I11., 226 F.2d 728— 
Golden v. U. S., C.A.Ala., 192 F.2d 
81—Porter v. Murray, C.C.A.N.H., 
156 F.2d 781, certiorari dismissed 
67 S.Ct. 963, 330 U.S. 804, 91 L.Ed. 
1262—^Ritch V. Puget Sound Bridge 
& Dredging Co., C.C.A.Wash., 166 
P.2d 334—Trenton Beverage Co. v. 
Berkshire, C.CA., 161 P.2d 227— 
Overfield v. Pennroad Corp., C.C.A. 
Pa., 146 F.2d 889—Cohen v. U. S., C. 
C.A.Minn., 129 P.2d 733—Louisville 
Gas & Electric Co. v. Federal Pow¬ 
er Commission, C.C.A., 129 P.2d 126, 
certiorari denied 63 S.Ct. 559, 318 
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Judicial notice may be taken of any federal law 
necessarily brought into operation by the allegations 
of the complaint,15 even though specific reference 
to such laws does not appear in the pleadings.^® 

§ 445 .-Laws of States and Ter¬ 

ritories 

The laws of every state and territory are Judicially 


noticed by federal courts when exercising original juris¬ 
diction or appellate Jurisdiction from another federal 
court. 

The laws of every state and territory of the Unit¬ 
ed States of America and of the federal District of 
Columbia are judicially noticed by federal courts 
when exercising original jurisdiction or when exer¬ 
cising appellate jurisdiction from another federal 
court.!*^ Under this principle, the federal courts 


TJ.S. 761, 87 LBd. 1133, rehearing 
denied 63 S.Ct. 768, 318 U S. 800, 87 
Li.Ed. 1164—^U. S. V. Santa Fe Pac. 

R. Co., CC.AAriz., 114 F.2d 420. 
modified on other grounds 62 S.Ct. 
248, 314 U.S. 339, 86 L.Ed 260, re¬ 
hearing denied 62 S.Ct. 476, 314 U 

S. 716, 86 LEd. 670—Bates v. At¬ 
lantic Nat. Bank of Jacksonville, 

C. C.AFla., 101 F.2d 278—Gray v. 
Texas Co., C.C.A.Mlnn., 75 P.2d 606 
—Stimpson v. Commissioner of In¬ 
ternal Revenue, C.CA..S, 56 F.2d 
816, certiorari denied 52 S.Ct. 579, 
286 U.S. 566, 76 L.Ed. 1289—Hazel- 
hurst Oil Mill & Fertilizer Co. v. 

U. S., Ct.Cl.. 42 F2d 321—Bellaire, 
Benwood & Wheeling Ferry Co. v. 
Interstate Bridge Co., C.C.A..W.Va., 
40 F.2d 323, certiorari denied 51 
S.Ct. 35, 282 U.S. 861, 76 L.Ed. 762 
—Mather v. Clyde S. S. Co., C.CA. 
N.Y., 37 F.2d 49—Thompson v. Mis¬ 
souri Pac. R. Co., C-CAMo., 15 F. 
2d 28—^Anderson v. U. S. Fidelity 
& Guaranty Co., D.C.Pla., 8 F.2d 
428. 

Hooten v. Civil Air Patrol, D.C. 
"Wis., 161 F Supp. 478—Carius v. 
New York Life Ins. Co., D.C.Ill., 
124 F.Supp. 388—NL.R.B. v. Pes- 
ante, D.C.Cal., 119 F Supp. 444— 
Parker v. Lester, D.C.Cal., 112 F. 
Supp. 433, reversed on other 
grounds, CA., 227 F.2d 708—Conry 

V. Baltimore & O. R. Co., D.C.Pa., 
112 PSupp. 262, affirmed, C.A., 209 
F.2d 422—Blaine v. U. S., D.C. 
Tenn., 102 F.Supp. 161—U. S. v. 
1—1941 Ford 2 Ton Truck, Motor 
No. BB18-6,674,033, D.C.Mo., 95 P. 
Supp. 214—^Bowles v. Gotterdam, 

D. C Ohio, 72 F.Supp. 1022—Kohl- 
man V. Smith, D.C.Pa., 71 F.Supp. 
73—U. S. V. Certain Land in Doug¬ 
las County, Wis., D.C.Wis., 55 P. 
Supp. 924-^ones v. Atlantic Refin¬ 
ing Co., D.C.Pa, 55 F.Supp. 17— 
Lester v. G. L. Tarlton Contractor, 
D.C.Mo., 45 F.Supp. 994, appeal dis¬ 
missed, C.C.A., 144 P 2d 991—^Dow¬ 
ney V. Geary-Wright Tobacco Co., 
D.C.Ky., 39 F.Supp. 33—Bradford 
V. Chase Nat. Bank of City of New 
York, D.C.N.Y., 24 F.Supp. 28, af¬ 
firmed, C.C.A., Berger v. Chase 
Nat. Bank of City of New York, 
105 P,2a 1001, affirmed 60 S.Ct. 707, 
309 U.S. 632, 84 L.Ed. 990, rehear¬ 
ing denied 60 S.Ct. 885, 309 U.S. 
693, 84 Li.Ed. 1037, affirmed Schram 


V. Chase Nat. Bank of City of New 
York, 60 S.Ct. 707, 309 U.S. 632, 84 
LJEJd. 990, rehearing denied 60 S. 
Ct. 885, 309 U.S. 698, 84 L.Ed. 1037, 
affirmed Wardell v. Chase Nat. 
Bank of City of New York, 60 S.Ct. 

707, 309 U.S. 632, 84 L.Ed. 990, re¬ 

hearing denied 60 S.Ct. 886, 309 U. 
S. 698, 84 L.Ed. 1037, affirmed 

Young V. Chase Nat. Bank of City 
of New York, 60 S.Ct. 707, 809 U S. 
632, 84 L.Ed. 990, rehearing denied 
60 S.Ct. 886, 309 U.S. 698, 84 L.Ed. 
1037, affirmed Feucht v. Chase Nat. 
Bank of City of New York, 60 S.Ct. 

708, 309 U.S. 632, 84 L.Ed. 990, re¬ 
hearing denied 60 S.Ct. 886, 309 U. 
S. 698, 84 L.Ed. 1037. 

Cornell v. Moore, D.C.Mo., 268 
F. 993—U. S. V. Forbes, D.C.Ala., 
259 P. 585, affirmed, C.C.A., Forbes 
V. U. S., 268 F. 273. 

Creek Nation v. U. S., 92 Ct.Cl. 
346, certiorari denied 61 S.Ct. 1099, 
313 U.S. 581, 85 L.Ed. 1638. 

DC,—Amerlcan-Mexlcan Claims Bu¬ 
reau V. Morgenthau, D.C., 26 P. 
Supp. 904. 

23 C J. p 128 note 89. 

United States Constitution and pub¬ 
lic acts of congress as subjects of 
Judicial notice generally see Evi¬ 
dence § 16. 

14- U S.—Costello V. Bank of Amer¬ 
ica Nat. Trust & Sav. Ass’n, C.A. 
Cal., 246 F.2d 807. 

Supreme court decision 
Court may take Judicial notice that 
a United States supreme court deci¬ 
sion furnished the Impetus for cer¬ 
tain legislation. 

U.S.—Costello V. Bank of America 
Nat. Trust & Sav. Ass'n, supra. 

15. U.S.—Castle & Cooke Terminals 
V. Local 137 of Intern. Longshore¬ 
men’s and Warehousemen’s Union, 
D.C Hawaii, 110 F.Supp. 247—Po¬ 
cahontas Terminal Corp. v. Port¬ 
land Bldg. & Const. Trade Council, 
D.C.Me., 93 F.Supp. 217. 

16- U.S.—Overton Co. v. Interna¬ 
tional Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen & Helpers of 
America, AFL, D.C.Mich., 115 P. 
Supp. 764—^Dynamic Mfrs. v. Local 
614 of Gen. Drivers, Warehousemen 
& Helpers of America, D.C.Mich., I 
103 F.Supp. 661. 

17. U.S.—Bowen v, Johnston, Cal., I 
59 S.Ct. 442, 306 U.S. 19, 83 L.Ed. | 
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455—Straton v. New, W.Va., 51 S. 
Ct. 466, 283 U.S. 318, 76 LEd. 1060, 
answers to certified questions con¬ 
formed to, C.C.A., 49 P.2d 869— 
Hogan V. O’Neill, N.J., 41 S.Ct. 222, 
255 U.S. 62, 65 L.Ed. 497—Pure 
Oil Co. V. State of Minnesota, 
Minn., 39 S.Ct. 36, 248 U.S. 158, 63 
L.Ed. 180—Junction R. Co. v. Bank 
of Ashland, Ind., 12 Wall. 226, 20 
L.Ed. 386—Covington Drawbridge 
Co. V. Shepherd, Ind., 20 How. 227, 
15 L.Ed. 896—^Harpending v. Re¬ 
formed Protestant Dutch Church 
of City of New York, N.Y., 16 Pet. 
465, 10 L.Ed. 1029—Owings v. Hull, 
Md, 9 Pet. 607, 9 L.Ed. 246. 

McDermott v. John Hancock 
Mut. Life Ins. Co., C.A.Pa., 255 P 2d 
662, certiorari denied 79 S.Ct. 324, 
368 U.S. 936, 3 LEd.2d 306—Smith 
v. Pasqualetto, C.A.Mass., 246 F. 
2d 766—Pehrson v. C. B. Lauch 
Const. Co., C.A.Idaho, 237 P.2d 269 
—Indiana Nat. Bank of Indianapo¬ 
lis V. Goss, C.A.I11., 208 P.2d 619— 
Slattery v. Marra Bros., C.A.2, 186 
P.2d 134, certiorari denied 71 S.Ct. 
736, 341 U.S. 916, 95 L.Ed. 1351— 
Gavin v. Hudson & M. R. Co., C.A. 
NJ., 186 F.2d 104, 27 A.L.R.2d 739 
—^Wm. J. Lemp Brewing Co. v. 
Ems Brewing Co., C.C.A.I11., 164 
P.2d 290, certiorari denied 68 S.Ct. 
745, 333 U.S. 863, 92 L.Ed. 1142— 
N. L. R. B. V. Jones & Laughlln 
Steel Corp., C.C.A.6, 164 P.2d 932, 
reversed on other grounds 67 S.Ct. 
1274, 331 US. 416, 91 L.Ed. 1675, 
rehearing denied 67 S.Ct. 1725, 331 
U.S. 868, 91 L.Ed. 1872, motion de¬ 
nied 68 S.Ct. 168, 332 U.S. 823, 92 
L Ed. 398—Flowers v. Aetna Cas. 
& Sur. Co., C.C.A.Tenn., 164 P.2d 
881, reversed on other grrounds 67 
S.Ct. 798, 330 U.S. 464, 91 L 
1024—Kirk V. Squier, C.C.A.Wa.. , 
150 P.2d 3, certiorari denied 66 S. 
Ct. 266, 326 U.S. 775, 89 L.Ed. 469 
—^Vitamin Technologists v, Wis¬ 
consin Alumni Research Founda¬ 
tion, C.C.A.Cal., 146 P.2d 941, cer¬ 
tiorari denied 65 S.Ct. 1654, 325 
U.S. 876, 89 L.Ed. 1994, rehearing 
denied 66 S.Ct. 12, 326 U.S. 804, 90 
L.Bd. 490—Strickland v. Humble 
on & Refining Co., C.C.A.Tex., 140 
P.2d 83, certiorari denied 65 S.Ct. 
37, 323 U.S. 712, 89 L.Ed. 673, re¬ 
hearing denied 66 S.Ct. Ill, 323 U. 
S. 812, 89 L.EcL 647—Zell v. Amer- 
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ican Seating: Co., C.C.A.N.Y., 138 
B'.2d 641, reversed on other grounds 
64 S.Ct. 1053, 322 U.S. 709, 88 L.Bd. 
1552—Von Segerlund v. Dysart, C. 
CA.Cal, 137 P.2d 755—^Newman v. 
Clayton P. Summy Co., C.CA.N.T., 
133 P.2d 465—Commissioner of In¬ 
ternal Revenue v. Masterson, C.C. 
A.Tex, 127 P 2d 252, rehearing de¬ 
nied 128 P.2d 526~Gallup v. Cald¬ 
well, C.C.A.Del, 120 P.2d 90—East¬ 
man, Gardiner & Co. v. Warren, 
C.C.A Miss , 109 P.2d 193—Ayers v. 
Hartford Accident & Indemnity 
Co., C.C.A.Ga., 106 P.2d 958— 
Hutchins V. Pacific Mut. Life Ins. 
Co. of California, C.C.A.CaI., 97 P. 
2d 68—U. S. V. Brechtel, C.C.A. 
Iowa, 90 P.2d 616—Therrell v. 
Commissioner of Internal Revenue, 
C.C.A.Pla., 88 P.2d 869, followed In 
Tunnicliffe v. Commissioner of In¬ 
ternal Revenue, 88 P.2d 873, and 
reversed on other grounds Helver¬ 
ing V. Therrell, 58 S.Ct. 539, 303 
U.S. 218, 82 L.Ed. 758, mandate 
conformed to, C.C.A., Therrell v. 
Commissioner of Internal Revenue, 
97 P.2d 1014 and Tunnicliffe v. 
Commissioner of Internal Reve¬ 
nue, 97 P.2d 1016—Armstrong v. 
Alliance Trust Co., C.C.A.Miss., 88 
P.2d 449—Lambert v. Central Bank 
of Oakland, C.C.A.CaI., 85 P.2d 954, 
certiorari denied 67 S.Ct. 436, 300 

U. S. 658, 81 L.Ed. 867—In re Par¬ 
amount Publix Corporation, C.C.A. 
N.Y., 86 P.2d 83—McGrath v. No¬ 
lan, C.C.A.Or., 83 P.2d 746—Parker 

V. Parker, C.C.A.C 0 I 0 ., 82 P.2d 675 
—Town of Bethel v. Atlantic Coast 
Line R. Co, C.C.AN.C., 81 P.2d 60, 
certiorari denied Atlantic Coast 
Line R. Co. v. Town of Bethel, 66 
S.Ct. 962, 298 U.S. 682, 80 L.Ed. 
1402—^Virginia Beach Bus Line v. 
Campbell, C.C.A.N.C., 73 P.2d 97, 
certiorari denied 65 S.Ct. 637, 294 

U. S. 727, 79 L.Ed. 1268—Lauben- 
helmer v. Pactor, C.C.A.I11., 61 P.2d 
626, affirmed 64 S.Ct. 171, 290 U. 
S. 276, 78 L.Ed. 315—Stimpson v. 
Commissioner of Internal Revenue, 
C.C.A.8, 65 P.2d 816, certiorari de¬ 
nied 52 S.Ct. 679, 286 U.S. 565, 76 
L.Ed. 1289—^U. S. v. Central Stock¬ 
holders’ Corporation of Vallejo, C. 
C.A.Cal., 52 P.2d 322, followed in U. 
S. V. Charles S. Howard Co., 62 P.2d 
340—Steele v. Commercial Milling 
Co., C.C.A,Mich., 50 P.2d 1037, 84 A. 
L.R. 278—^Judith Basin Land Co. v. 
Pergus County, Mont., C.CA..Mont., 
50 P.2d 792, followed in Welch v. 
Fergus County, 60 P.2d 796—^Brown 

V. Ford Motor Co., C.C.A.Okl., 48 P. 
2d 732-^acobs v. U. S., C.C.A.Ala., 
45 P.2d 34—Schevenell v. Black¬ 
wood. C.CA..Ark., 35 P.2d 421—Ep¬ 
person V. Midwest Refining Co., C. 
C.A.Wyo., 22 F.2d 622—Land Co. of 
Florida v. Petty. C.C.A.Ga., 15 F.2d 
942, certiorari denied 47 S.Ct. 477, 
278 U.S. 764, 71 L.Ed. 880—Wilkin¬ 
son V. Mutual Bldg. & Sav. Ass’n, 


C.C.A.Wis., 13 P.2d 997—Jennings 
V. Canady, C.CA.Okl.. 13 P.2d 366, 
certiorari denied 47 S Ct. 239, 273 

U. S. 728, 71 L.Ed. 862—Lyons v. 
Relnecke, C.C.A.I11., 10 P.2d 3—At¬ 
lantic Fruit Co. V. Red Cross Line, 
C.C.A.N.Y., 5 P.2d 218—Paris v. 
Hope, C.C.A.M 0 ., 298 F. 727—Kaye 

V. May. C.C.ANJ.. 296 P. 460— 
United Divers Supply Co. v. Com¬ 
mercial Credit Co., C.C.A.Pla., 289 
P. 316—Norfolk & W. Ry. Co. v. 
Norton Iron Works, C.C.A.Ky., 279 
P. 32—State of Ohio ex rel. Seney 
V. Swift & Co., C.C.A.Ohio, 270 P. 
141, certiorari denied 42 S.Ct. 47, 
257 U.S. 633, 66 L.Bd. 407, and ap¬ 
peal dismissed 43 S.Ct. 22, 260 U.S. 
146, 67 L.Ed. 176—Fred Macey Co. 
V. Macey, Mich., 136 P. 725, 68 C. 

C. A. 363. 

State ex rel. Tillman v. Coosaw 
Mining Co., C.C.S.C., 45 P. 804, af¬ 
firmed 12 S.Ct. 689, 144 U.S. 650, 36 
L.Ed. 537. 

Straub v. Jaeger, D.C.Pa., 9 P. 

R. D. 672—^Fleming v. Wabash R. 
Co, D.C.I11., 8 P.R.D. 419—Roths¬ 
child V. Ritter, D.C.Pa., 4 F.R.D. 
495—^Jackman v. Union Pac. R. 
Co., D.C.MO., 4 P.R.D. 172—Peter¬ 
sen V. Chicago Great Western Ry. 
Co., D.C.Neb., 8 P.R.D. 346. 

Beach v. Grollman, D.C.Pa., 169 
P.Supp. 612—Crosby v. U. S., D.C. 
Pla., 161 P.Supp. 497, affirmed, C. 
A., 267 P.2d 616—Mullen v. Mullen, 

D. C.Alaska, 117 P.Supp. 638—Speed 
V. Transamerica Corp., D.C.Del., 
103 P.Supp. 47—Woodmen of the 
World V. Clay County, Ky., D.C. 
Ky., 84 P.Supp. 126—^Bearhart v. U. 

S. , D.GMinn., 82 P.Supp. 652— 
Odom V. Langston, D.C.M 0 ., 76 P. 
Supp. 651, 663—^Barrett v. National 
Malleable & Steel Castings Co., D. 

C. Pa, 68 P.Supp. 410—U. S. v. Cat¬ 
taraugus County, D.C.N.Y., 67 P. 
Supp. 294—Baltimore & O. R. Co. 
V. Reaux, D.C.Ohio, 69 P.Supp. 969 
—^Plrst Nat. Ben. Soc. v. Garrison, 

D. C.Cal., 68 P.Supp. 972, affirmed, 
C.C.A., 166 P.2d 622—Bauman v. 
Aluminum Co. of America, D C.N, 
Y., 58 P.Supp. 160—^Harding v. Pol¬ 
icyholder’s Nat. Life Ins. Co., D. 
C.N.D., 66 P.Supp. 854, affirmed, C. 

C. Au, 147 P.2d 851—In re Calhoun 
Motors, D.C.Md., 66 P.Supp. 397— 
U. S, V. Trierweiler, D.C.Ill., 52 
P.Supp. 4—^Metropolitan Life Ins. 
Co. V. Haack, D.C.La., 60 P.Supp. 
65—Boice v. Boice, D.C.N.J., 48 P. 
Supp. 183, affirmed, C.C.A., 136 P. 
2d 919—Bower v. Cassanave, D.C. 
N.Y., 44 P.Supp. 601—Wells Fargo 
Bank & Union Trust Co. v. Titus, 

D. C.Tex., 41 P.Supp. 171, reversed 
on other grounds, C.C.A-, 134 P.2d 
223—State of South Carolina ex 
rel. Maybank v. South Carolina 
Electric & Gas Co., D.C.S.C., 41 P. 
Supp. Ill—^Flanigan v, Security- 
First Nat. Bank of Los Angeles, D. 
C.Cal., 41 P.Supp. 77 — Teplitzky v. j 
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Pennsylvania R. Co., D.C.Ill., 38 P. 
Supp. 535—U. S. V. Maniaci, D.C. 
Mich., 36 P.Supp. 293, affirmed, C.C. 
A., 116 P.2d 935—^Downing v. Da¬ 
vis, D.C.Miss., 34 P.Supp. 872— 
George v. Stanfield, D.C.Idaho, 33 
P.Supp. 486—Baker Driveaway Co. 
V. Hamilton, D.C.Pa., 29 P.Supp. 
693—Johnson v. Clark, D.C.Tex., 25 
P.Supp. 285—Stentor Electric Mfg. 
Co. V. Klaxon Co., D.C.Del., 23 P. 
Supp. 351—^Pickwick Corporation 
V. Welch, D.C.Cal., 21 P.Supp. 664 
—Richter v. Empire Trust Co., D. 
C.N.Y., 20 P.Supp. 289—Hutchins 
V. Pacific Mut. Life Ins. Co. of 
California, D.C.Cal., 20 P.Supp. 150, 
affirmed, C.CA.., 97 P.2d 68—U. S. 
ex rel. Humphries v. Hunt, D.C.N. 
Y., 16 P.Supp. 608—^Dougherty v. 
Gutenstein, D.C.N.T., 10 P.Supp. 
782—Board of Drainage Com’rs of 
McCracken County, for Use of 
Mayfield Creek Drainage Dist. No. 
1, V. Pletcher, D.C.Ill., 7 P.Supp. 
587, affirmed, C.C.A., 72 P.2d 8—^U. 
S. Building & Loan Ass’n v. Mc¬ 
Clelland, D.C.Colo., 6 P.Supp. 299 
—^Morris v. Wisconsin Hydro Elec¬ 
tric Co., D.C.N.Y., 4 P.Supp. 991 
—George L. Sauire Mfg. Co. v. Na¬ 
tional Fire Ins. Co. of Hartford, 
Conn., D.C.N.Y., 4 P.Supp. 137— 
Clinton v. Coppedge, D.C.Okl., 2 P. 
Supp. 985. 

Greeson v. Imperial Irr. Dist., D. 
CCal., 66 P.2d 321, affirmed, C.C.A., 
69 P.2d 629—Automobile Abstract 
& Title Co. V. Haggerty, D.C.Mich,, 
46 P.2d 86—^In re Vena, D.C.Wash., 
46 P.2d 81—Gerber v. Schofield, D. 

C. Pa., 43 P.2d 222, reversed on oth¬ 
er grounds, C.C.A., 43 P.2d 225— 
United Drug Co. v. Graves, D.C. 
Ala., 34 P.2d 808—Stampalia v, 
Murphy, D.C.Pa., 34 P.2d 660— 
Cummings v. U. S., D.C,Mlnn., 34 
P.2d 284—The Presidents Wilson, 

D. C.Mass., 30 P.2d 466—In re Hol¬ 
ley, D.aiowa, 26 P.2d 979—In re 
Hagin, D.C.La., 21 P.2d 434, af¬ 
firmed, C.C.A., Phoenix Building & 
Homestead Ass’n v. E. A. Carrere's 
Sons, 33 F.2d 663, certiorari denied 
60 S.Ct. 240, 281 U.S. 726, 74 L.Ed. 
1143—Shanks v. Banting Mfg. Co, 
D.aOhio, 9 P.2d 116—American 
Clearing Co. v. Walkill Stock 
Farms Co., D.C.Fla., 293 P. 58— 
Burntisland Shipbuilding Co. v. 
Barde Steel Products Corporation, 
D.C.Del., 278 P. 662—Holbrook, 
Cabot & Rollins Corporation v. City 
of New York, D.C.N.Y., 277 P. 840. 

Gordon v. Hobart, C.C.Me., Ped. 
CasNo.5,609, 2 Sumn. 401—Jasper 
V. Porter, C.C.Mich., Ped.Cas.No. 
7,229, 2 McLean 679—^Nelson v. 
Poster, C.C.Wis., Ped.Cas.No.l0,- 
105, 6 Biss. 44—Woodworth v. 

Spalford, C.C.Ohio, Ped.Cas.No.l8,- 
020, 2 McLean 168. 

D.C.—Boland v. Love, 222 F.2d 27, 96 
U.S.APP.D.C. 337. 
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will take judicial notice of state statutes,i8 and 
special state acts chartering corporations.^^ 

When the United States supreme court is review¬ 
ing a judgment of a state court, its judicial knowl¬ 
edge is limited to, and coextensive with, that of the 
court whose judgment it is reviewing. That is, it 
takes judicial notice of the law of that state,but 


not of the laws of another state, unless the courts 
of the state in question are authorized or required 
by its local law to do soM 

§ 446.-Laws of Foreign Countries 

Generally the laws of foreign countries will not be 
Judicially noticed by the federal courts, but a state stat- 


Hicks V. Hicks, D.C., 80 F.Supp. 
219. 

Effect of state statutes reiiuirlng' 
pleadlusr aud proof 

(1) The federal courts will take 
judicial notice of the law of any 
state without plea or proof, notwith¬ 
standing law of the state where fed¬ 
eral court sits requires that law of a 
foreign state must be specially 
pleaded and proved. 

U.S.—^Alcaro v. Jean Jordeau, Inc., 
C.C.A.N.J.. 138 F.2d 767. 

Petersen v. Chicago Great West¬ 
ern Ry. Co., D.CNeb, 3 F.R.D. 346. 

(2) However it has also been held 
that where the rule of the state in 
which a federal court is sitting re¬ 
quires that the laws of a foreign 
state be established by evidence, the 
federal court will follow the state 
rule. 

U.S.—^Affiliated Enterprises v. Court- 
er Amusement Co., D.C.N.T., 32 F. 
Supp. 11. 

Discretionary power of court 

In view of Civil Practice Act of 
New York § 344-a, expressly giving 
trial court discretionary power to 
take judicial notice of law of sister 
state, federal district court in New 
York, in action by aerial acrobat for 
injuries sustained in fall allegedly 
caused by negligence of defendants’ 
employees, did not abuse its discre¬ 
tion in refusing to take judicial no¬ 
tice of Pennsylvania Workmen’s 
Compensation Act when it was not 
pleaded and when Judge had denied 
motion to amend pleading to set up 
Pennsylvania Workmen’s Compensa¬ 
tion Act as a defense. 

U.S—^Anderson v. National Produc¬ 
ing Co., C.A.N.y., 263 F.2d 834, cer¬ 
tiorari denied 78 S.Ct. 1151, 357 
U S. 906, 2 L.Ed.2d 1157. 

Policy and administration of laws 

Judicial notice may be taken by 
Judges residing In Maryland that the 
formulation and reformulation of 
policy and administration and en¬ 
forcement of the state’s fishing laws 
have been matters of perennial and 
spirited discussion and not Infre¬ 
quent legislation in the general as¬ 
sembly. 

U.S.—Corsa v. Tawes, D.C.Md., 149 F. 
Supp. 771, affirmed 78 S.Ct. 116, 
365 U.S. 37, 2 L.Ed.2d 70. 

Common law 

In libel action in federal district 
court in Tennessee, court would take 
judicial notice of both common and 


statutory laws of Missouri on ques¬ 
tion as to sufficiency, in a civil case, 
of a publication of a libel to the com¬ 
plaining party. 

U.S—Insurance Research Service v. 
Associates Finance Corp., D.C. 
Tenn., 134 F.Supp. 54. 

Canal Zone is not foreign terri¬ 
tory and federal court judicially 
knows law prevailing therein. 

U.S.—Taylor v. Insurance Co. of 
North America, D.C.N T., 9 F.Supp. 
674. 

Anchorage Oeueral Code 

Federal district court for the for¬ 
mer territory of Alaska was required 
to take judicial notice of the Anchor¬ 
age General Code. 

U.S.—^Ashley v. City of Anchorage, D. 
C.Alaska, 95 F.Supp. 189, affirmed, 

C. A., 196 F.2d 809. 

Certification by federal hoard 

Court Judicially knew that Ala¬ 
bama unemployment insurance act 
had been passed and certified by fed¬ 
eral social security board 
U.S.—Chas. C. Steward Mach. Co. v. 
Davis, C.C.A.Ala, 89 P.2d 207, af¬ 
firmed 67 S.Ct. 883, 301 U.S. 648, 81 
L.Ed. 1279, 109 A.L.R. 1293. 

Not considered foreign laws 

(1) *‘For the accepted rule almost 
since the beginning of our federal 
jurisprudence has been that the law 
of any state of the Union, whether 
statutory or the result of judicial de¬ 
cisions, is a matter of which the 
courts of the United States may take 
judicial notice without plea or proof, 
because the laws of the several 
states cannot in courts of the United 
States properly be regarded as for¬ 
eign laws.” 

U.S.—Cray, McFawn & Co. v. Heg- 
arty, Conroy & Co., D.C.N.Y., 27 F. 
Supp. 93, 95, affirmed, C.Cj^., 109 
F.2d 443. 

(2) Judicial notice of foreigrn laws 
by federal courts see infra § 446. 

Mnnlolpal ordinance 

(1) Under some statutes federal 
court may take Judicial notice of mu¬ 
nicipal ordinances. 

U.S.—Monk v. City of Birmingham, 

D. C.Ala., 87 F.Supp. 638, affirmed, 
C.A., 185 F.2d 869, certiorari denied 
71 S.Ct. 1001, 341 U.S. 940, 96 L. 
Ed. 1367. 

(2) Judicial notice of municipal 
ordinance or by-law generally see 
Evidence § 27. 

18. U.S.—M. M. Dandy, Inc. v. Nich¬ 
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olas, C.AFla., 221 F.2a 923, 63 A.L.. 
R.2d 1385—London Assur. v. Lut- 
fy, C.A.Ariz., 184 P.2d 40—Trust 
Co. of Chicago V. Pennsylvania R. 
Co., C.A.I11., 183 P.2d 640, 21 A L. 

R. 2d 238—Florida Power Corp. v. 
Pinellas Utility Bd., CA.Fla., 181 
P.2d 647. 

Toppan V. Cleveland, C. & C. R. 
Co., C.C.Ohio, Fed.Cas.No.14.099. 1 
Flip. 74, 9 Plttsb.Leg.J. 313, 4 

West.Law Month. 67. 

Williamson v. Waugh, D.C.W. 
Va., 160 F.Supp. 72—Covington v. 
Montgomery County School Bd, D. 

C. N.C., 139 F.Supp. 161—Colello v. 
Sundqulst, D.C.N.Y., 137 F.Supp. 
649—Insurance Research Service v. 
Associates Finance Corp., D.C. 
Tenn., 134 F.Supp. 64—U. S. ex rel. 
Peters v. Carson, D.C.Pa., 126 F. 
Supp. 137—Southern Md. Agr. 
Ass’n of Prince George’s County v. 
U. S., D.C.Md., 126 F.Supp. 126, 
affirmed, C.A., 227 F.2d 200—John¬ 
son V. Harris, D.C.Tenn., 112 F. 
Supp. 338—Republic Oil Refining 
Co. V Granger, DC.Pa., 98 F.Supp. 
921, affirmed, C.A., 198 F.2d 161— 
In re Distillers Factors Corp, D.C. 
N.J., 91 F.Supp. 796, affirmed, C.A., 
187 F.2d 685, certiorari denied 72 

S. Ct. 46, 342 U.S. 824, 96 L.Ed. 623 
—Moffett V. Commerce Trust Co., 

D. C.Mo., 76 F.Supp. 303. 

Straub v. Jaeger, D.C.Pa., 9 F.R. 
D. 672. 

Statutes and administrative acts 
Three-judge federal district court 
was bound to take judicial knowl¬ 
edge of statutes and administrative 
acts of the state of Oregon. 

U.S.—Brown v. Graham, D.C.Or., 169 
F.Supp. 397. 

19. U.S.—^Wadell v. Green Textile 
Associates, D.C.Mass., 92 F.Supp. 
738. 

20. U.S.—^Adam v. Saenger, Tex., 58 
S.Ct. 464, 303 U.S. 59, 82 L.Ed. 649, 
rehearing denied 58 S.Ct. 640, 302 
U.S. 666, 82 L.Ed. 1123, mandate 
conformed to, Civ.App., 119 S.W.2d 
687, certiorari denied Saenger v. 
Adam, 69 S.Ct. 832, 307 U.S. 628, 
83 L.Ed. 1611. 

Gallup V. Caldwell, C.C.A.Del., 
120 P.2d 90. 

21. U.S.—Treinies v. Sunshine Min¬ 
ing Co., Idaho, 60 S.Ct. 44, 308 U. 
S. 66, 84 L.Ed. 85, rehearing de¬ 
nied 60 S.Ct. 464, 309 U.S. 693, 84 
L.Ed. 1034. 

Gallup V. Caldwell, C.C.A.Del., 
120 F.2d 90. 
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ute providing that courts shall or may take judicial no¬ 
tice of the law of a foreign country has been applied to 
civil actions in federal district courts sitting In that 
state. 

Generally the laws of foreign countries will not 
be judicially noticed by the federal courts but must 
be pleaded and proved .22 The court will take judi¬ 
cial notice, however, that in so far as any law exists 
on foreign territory, it is foreign law.23 

In view of the principle, stated supra § 442, that 
state judicial notice procedures, if most liberal, 
should apply, it has been held that a state statute 
providing that the courts shall take judicial notice 
of the law of a foreign country whenever it shall 
be material is applicable to civil actions in the 
federal district courts sitting in that state,24 and 
that where under the state law a state court may, in 
its discretion, take judicial notice of the law of a 
foreign country or political subdivision thereof, a 


federal district judge sitting in the state may do like- 
wise.25 

Although there is some authority to the effect that 
the state statute does not control federal pleadings 
and rules of the federal courts under which foreign 
law must be pleaded and proved,^^ even though the 
court has power to take judicial notice of a foreign 
statute,27 it has been held, in applying some state 
statutes, that the federal court may take judicial 
notice of foreign law^s even though it is neither 
pleaded nor proved,29 and, on the ground that an 
American court can easily comprehend English de¬ 
cisions, like those of any state in the United States,20 
may do so in the case of English law.^i The federal 
court commits no abuse of discretion, however, in 
failing to take judicial notice of foreign laws where 
the party relying on them makes no attempt to as¬ 
sist the court in judicially learning what the laws 
are,22 and may perhaps abuse its discretion if it 


22. U.S.—Philp V. Maori, C.A.Wash., 
261 F.2d 946—^Walton v. Arabian 
Am. Oil Co., CA.N.T., 233 P.2d 
641, certiorari denied 77 S.Ct. 97, 
362 US. 872, 1 L.Bd.2d 77—Liechti 
V. Roche, C.A.Canal Zone, 198 P.2d 
174—Barber v. Tadayasu Abo, C. 
A.Cal., 186 P.2d 776, certiorari de¬ 
nied 72 S.Ct. 39, 342 U.S. 832, 96 
L.Ed. 629, certiorari denied 72 S. 
Ct. 40, 342 U.S. 832, 96 L.Ed. 629 
—Chicago Pneumatic Tool Co. v. 
Ziegler, C.C.A.Pa., 161 F.2d 784. 

Telesphore Couture v. Watkins, 
DC.N.Y, 162 F.Supp. 727—Dalva 
V. Bailey, D.C.N.T., 168 F.Supp. 204 
—^Fernandez v. Linea Aeropostal 
Venezolana, D.C.N.T., 166 F.Supp. 
94—Grubbs v. Slater, D.C.Ky., 144 
F.Supp. 664—F. A. R. Liquidating 
Corp. V. Brownell, D.C.Del, 130 F. 
Supp. 691—^Emmerich v. May, D.C. 
N.Y., 130 F.Supp. 426—^Empresa 

Agricola Chicama Ltda. v. Amtorg 
Trading Corporation, D.C.N.Y., 67 
FSupp. 649. 

Hausman v. Bailey, D.C.N.Y,, 22 
P.R.D. 304—Molina v. Sovereign 
Camp of Woodmen of the World, 
D.C.Neb, 6 F.RD. 386. 

Judicial notice of laws of foreign 
country generally see Evidence § 
21 . 

Canada statute of limitations 

In an action for injuries sustained 
In Canada, defendant, claiming that 
the action was barred by the statute 
of limitations of Canada applicable 
to tort claims, had the burden of 
showing to the satisfaction of the 
court what the law of Canada was. 
U.S.—Telesphore Couture v. Wat¬ 
kins, D.C.N.Y., 162 F.Supp. 727. 

maritime torts 

Where in an action arising out of 
a maritime tort which occurred in 
Cuba, parties did not offer to prove 


the law of Cuba, governing rules 
would be drawn exclusively from 
maritime law applied by the federal 
courts. 

U.S.—Lawlor v. lucres Nassau S. S. 
Line, Inc, D.C.Mass., 161 FSupp. 
764. 

]Qaw of Italy 

U.S.—Harris v. American Intern. 
Fuel & Petroleum Co., D.C.Pa., 124 
F.Supp. 878. 

]Law of Scotland 

U.S.—^Flnne v. Koninklijke Lucht- 
vaart MaatschappiJ N. V., D.C.N. 
Y., 11 F,R.D. 336. 

23. U.S.—Cobb V. U. S., D.aCal., 91 
F Supp. 717, affirmed, C.A., 191 F. 
2d 604, certiorari denied 72 S.Ct. 
360, 342 U.S, 913, 96 L.Ed. 683. 

Okinawa 

The federal district court takes 
judicial notice that in so far as any 
law existed in Okinawa on Oct. 23, 
1948, or since, it was, and is, Jap¬ 
anese-enacted law. 

U.S.—Cobb V. U. S., supra. 

24. U.S.—Jansson v. Swedish Am. 
Line, D.C Mass, 89 F.Supp. 567, va¬ 
cated on other grounds, C.A., 185 
F.2d 212, 30 A.L.R.2d 1385. 

25. U.S.—Slegelman v. Cunard 
White Star, Limited, C.A.N.Y., 221 
F.2d 189. 

26. U.S.—Telesphore Couture v. 
Watkins, D.C.N.Y., 162 F.Supp. 727. 
“Although [Civil Practice Act, N. 

Y.] Section 344-a has changed the 
character of proof admissible in this 
district court to prove foreign law, 
it has not dispensed with the neces¬ 
sity of pleading the foreign law, if 
it IS to be proved.’* 

U S.—Empresa Agricola Chicama 
Ltda. V. Amtorg Trading Corpora¬ 
tion, D.C.N.Y., 57 F.Supp. 649, 660. 
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27. U.S.—Telesphore Couture v. 
Watkins, D.C.N.Y., 162 F.Supp. 727. 

28. U.S.—Murphy v. Bankers Com¬ 
mercial Corp, D.C.N.Y., Ill F.Supp. 
608. 

29. U.S.—Siegelman v. Cunard White 
Star, Limited, C.A.N.Y., 221 P.2d 
189. 

30. U.S.—^Walton v. Arabian Am. Oil 
Co., C.AN.Y, 233 F.2d 641, certio¬ 
rari denied 77 S.Ct. 97, 362 U.S. 872, 
1 L.Ed.2d 77. 

31. U.S.—Siegelman v. Cunard White 
Star, Limited, C.A.N.Y., 221 F.2d 
189. 

English roles of oonstroction. 

The federal district court may take 
judicial notice of English law and 
determine the meaning and effect of 
trust deeds under applicable Eng¬ 
lish rules of construction. 

U.S.—Royal Exchange Assur. v. 
Brownell, D.C.N.Y., 146 F.Supp. 

563, affirmed, C.A., 257 P.2d 582. 

32. U.S.—^Walton v. Arabian Am. 
Oil Co., C.A.N.Y., 233 P.2d 641. cer¬ 
tiorari denied 77 S.Ct. 97, 352 U.S. 
872, 1 L.Bd.2d 77. 

Civil Air Transport Roles of fiondo- 
ras 

In employee’s action against cor¬ 
porate employer for injuries sus¬ 
tained in accident, which occurred, as 
alleged result of pilot’s violation of 
the “flight security rules of the Civil 
Air Transport Rules of Honduras 
then in effect,’’ while plaintiff was 
riding in airplane owned by defend¬ 
ant’s wholly-owned subsidiary corpo¬ 
ration and piloted by an employee of 
such subsidiary, federal district 
court in the exercise of its discretion 
pursuant to the state statute cannot 
take judicial notice of law of Hon¬ 
duras on which liability was claimed. 
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takes judicial notice of foreign law when it is not 
pleaded and where it is not easy of comprehension, 33 
and surely does so unless the party who would 
otherwise have had the burden of proving that law 
has in some way adequately assisted the court in ju¬ 
dicially learning it.3 4 

Where under the statute the court will take judi¬ 
cial notice only of such law as is called to its atten¬ 
tion, this may be done at the trial in various ways, 
as by the presentation of testimony, or the citing 
of applicable cases and statutes, in requests for 
rulings, and even after trial by way of briefs, and 
it is not necessary that the foreign law should be 

pleaded.35 

§ 447. -Judicial Proceedings, Records, 

and Decisions 

Federal courts may take Judicial notice of judicial 
proceedings, records, and decisions. 

The federal courts will take judicial notice of 
the decisions of federal courts, 3 6 of the condition 


of the court docket,37 of prior proceedings and 
actions in the federal court,38 and of the court’s own 
records,3 9 but ordinarily the court will not take 
judicial notice of the pleadings in other actions in 
the court involving the same accident but involving 
different persons.^® The supreme court will take 
judicial notice of the lack of jurisdiction, where such 
exists, of a federal district court.'^l 

State judicial proceedings. Federal courts may 
take judicial notice of the pleadings in a state case,^^ 
and all records and proceedings therein.43 Xhe 
eral courts will also take judicial notice of the 
judgments or decisions of state courts,^^ the facts 
that limit each decision,45 and the existence of a 
pending case and the necessity for its disposition."*® 

§ 448. Presumptions and Burden of Proof 

As in civil actions generally, the burden of proof Is 
on the plaintiff, and the Federal Rules of Civil Procedure 
were not intended to shift it. 

The Federal Rules of Civil Procedure were not 


and It was necessary that foreign 
law on which plaintiff relied be 
pleaded and proved. 

U.S.—Harrison v. United Fruit Co, 
D.C.N.T., 143 F.Supp. 698. 

Statutes of Province of Quebec 
Where the applicable statutes of 
the Province of Quebec have not 
been sufficiently established to the 
satisfaction of the court, it declines 
to take Judicial notice of what those 
statutes may be. 

U.S.—Telesphore Couture v. Wat¬ 
kins, D.C.N,T.. 162 PSupp. 727. 

33. U.S.—^Walton v. Arabian Am. Oil 
Co., C.A.N.Y., 233 P.2d 641, certio¬ 
rari denied 77 S.Ct. 97, 362 U.S. 
872, 1 L..Ed.2d 77. 

Saudi-Arabian law 

U.S.—Walton v. Arabian Am. Oil 
Co., supra. 

34- U.S.—^Walton v. Arabian Am, Oil 
Co., supra. 

35. US.—Jansson v. Swedish Am. 
Line, D.C.Mass., 89 F.Supp. 657, va¬ 
cated on other grounds, C.A., 185 
P.2d 212, 30 AL.R.2d 1385. 

36. U.S.—^U. S. V. Certain Space in 

Bldg. Known as Rand McNally 
Bldg., in Chicago, Cook County, 
Ill., D.C.I11.. 167 F.Supp. 357— 

Grubbs v. Slater, D.C.Ky., 144 F. 
Supp. 554. 

37. Judicial notice may be taken 

Pact that non Jury docket in partic¬ 
ular district is approximately eleven 
months In arrears. 

U.S.—^Mottolese v. Kaufman, C.A.N. 
Y., 176 P.2d 301. 


Habeas corpus 

District court in habeas corpus 
proceeding takes Judicial notice of 
prior habeas corpus proceedings in 
same court involving same prisoner. 
U S.—Egan v. Teets, CJLCal., 251 P. 
2d 671. 

39- U.S.—^Ackerman v. U. S., C.A. 
Tex., 178 F.2d 983, followed in 179 
P.2d 236, affirmed 71 S.Ct. 209, 340 

U. S. 193, 95 L.Ed. 207—Fletcher v. 
Bryan, C.A.Va., 175 P.2d 716—Gins¬ 
berg V. Thomas, C.A.C 0 I 0 ., 170 F.2d 
1—Ira S. Bushey & Sons v. W. E. 
Hedger Transp. Corp., C.C.A.2, 167 
F.2d 9. 

Cordle v. Kelly, D.C.Minn., 117 
F.Supp, 662, affirmed, C.A., 217 P. 
2d 757—^Dow v. Carnegie-Illinois 
Steel Corp., D,C.Pa«, 100 F.Supp. 
494—^Kamara v. The Atlantic Em¬ 
peror, D.C.Pa., 97 F.Supp. 722— 
Daley v. Sears Roebuck & Co., D.C. 
Ohio, 90 F.Supp. 561, affirmed, C. 
A.. 182 F2d 347—Ellis v. Cates, D. 

C. Va., 88 F.Supp. 19, affirmed, C. 
A., 178 P.2d 791, certiorari denied 
70 S.Ct. 999, 339 U.S. 964, 94 L.Ed. 
1373, rehearing denied 71 S.Ct. 69, 
340 U.S. 857, 95 LEd. 627—Postel 

V. Caruso, D.C.N.J., 86 F.Supp. 498 
—^Young V. First Nat. Bank of Chi¬ 
cago, D.C.I11., 86 F.Supp. 68—Low- 
rey v. Clark, DC.Pa., 82 PSupp. 
1009—^Harvey v. Early, D.C.Va, 66 
F.Supp. 761, affirmed, C.C.A., 160 
P.2d 836. 

Peters v. Baltimore & O. R. Co., 

D. C.Ohio, 9 P,R.D. 648, affirmed, C. 
A., 184 P.2d 670. 

D.C.—T. V. T. Corp. v. Basiliko, 267 
F.2d 186, 103 U.S.APP.D.C. 181. 

Record In prior case before court 
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may be Judicially noticed in deteiv 

mining question of res Judicata. 

U.S.—Hassenplug v. Victor Lynn 
Lines, D.C.Pa., 71 F.Supp. 70. 

Gustafson v. Fred Wolferman, 
Inc., D.C.MO., 6 F.R.D. 603. 

40. U.S.—^Herman v. United Air 
Lines, Inc., D.C.Colo., 167 F.Supp. 
66 . 

41. U S.—Covington v. Montgomery 
County School Bd., D.C.N.C., 139 F. 
Supp. 161. 

42. U.S.—^Zahn v. Transamerica 
Corp., C.C.A.Del., 162 F.2d 36, 172 
A.L.R. 495. 

43. U.S.—Smith v. State of Maine, 
D.C.Me, 94 F.Supp. 688—U. S. ex 
rel. Wing v. Commonwealth, D.C. 
Pa., 90 F.Supp. 208—U. S. ex rel. 
Herge v. Commonwealth of Penn¬ 
sylvania, D.C.Pa., 89 F.Supp. 636. 

44- U S.—Trust Co. of Chicago v. 
Pennsylvania R. Co., C.A.I11, 183 
F.2d 640, 21 A.L.R.2d 238—Florida 
Power Corp. v. Pinellas Utility 
Bd., C.A.Pla., 181 F.2d 647—Olson 
V. U. S., C.A.S.D., 176 F.2d 610. 

MacNeil Bros. Co. v. Cohen, D.C. 
Mass., 163 F.Supp. 106, appeal dis¬ 
missed, C.A., 264 F.2d 190—Grubbs 
V. Slater, D.C.Ky., 144 F.Supp. 654 
—^La Belle v. Hancock, D.C.NH., 
134 F.Supp. 273—Republic Oil Re¬ 
fining Co. V. Granger, D.C.Pa., 98 
F.Supp. 921, affirmed, C.A., 198 F. 
2d 161—Consolidated Freightways 
V. Railroad Commission of Califor¬ 
nia, D.C.Cal., 36 F.Supp. 269. 

45. U.S,—Grubbs V. Slater, D.C.Ky., 
144 F.Supp. 664. 

46. U.S.—Bowles v. Kent County 
Motor Co., D.C.Del., 6 F.R,D. 616. 


38. U.S.—^Daley v. Sears, Roebuck & 
Co., D.C.Ohio, 90 F.Supp. 662. 
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intended to shift the burden of proof.^7 With re¬ 
spect to burden of proof, the burden is on plaintiff 
to prove all the elements of his claim or cause of 
action,48 except such as are admitted by the adverse 
party but where plaintiff has introduced sufficient 
evidence to establish a prima facie case the burden 
of going forward with the evidence shifts to de- 
fendant.5® Defendant has the burden of establish¬ 
ing affirmative defenses^i and the burden of showing 
prejudice where the period of delay is less than the 
comparable statute of limitations is on defendant.^^ 


Likewise, wffiere defendant asserts that the present 
alignment of parties will prejudice him, he has the 
burden of showing prejudice to him.53 Where the 
knowledge and means of proof with respect to an 
issue are peculiarly within the power and control 
of one of the parties, the burden of proof is, to 
that extent, placed on him, although it would other¬ 
wise rest on his adversary.54 Under Rule 44(a), 
governmental records are presumed to have been 
regularly made.5 5 


47. U.S.—storm v. Lumbermens 
Mut. Cas. Co.. D.aCal., 6 P.RD. 
355 . 

Presumptions and burden of proof 
as to venue see infra § 507. 
Question of burden of proof arises 
only where both parties to an action 
have introduced evidence, and where 
testimony stands in even balance in 
the mind of the trier of fact. 

U.S.—Liberty Mut. Ins Co. v. Sween¬ 
ey, C.A.Pa, 216 F.2d 209. 

48. U.S.—^Liberty Mut. Ins. Co. v. 
Sweeney, C.A.Pa., 216 P.2d 209— 
Bass V. Hoagland, C.A.Tex., 172 P. 
2d 205, certiorari denied 70 S.Ct. 
57, 338 U.S. 816, 94 L.Bd. 494. 

U. S. V. Bartholomew, D.C.Ark., 
137 PSupp. 700—James v. Shell 
Am. Petroleum Co., D.C.Ind., 125 
P.Supp. 662—Lelsy v. U. S., D.C. 
Minn., 102 P.Supp. 789. 

D.C.—^Philadelphia Co. v. Securities 
and Exchange Commission, 175 P. 
2d 808, 84 U.S.APP.D.C. 73, vacated 
on other grounds 69 S.Ct. 1047, 337 

U. S. 901, 93 L.Ed. 1715. 

Foreign law 

In action for injuries sustained in 
automobile accident in Saudi Arabia, 
wherein trial court refused to take 
judicial notice of law of Saudi Ara¬ 
bia, plaintiff had burden of showing 
to satisfaction of trial court the 
Saudi Arabian law. 

U.S.—^Walton v. Arabian Am. Oil Co., 
C.A.N.T., 233 P.2d 541, certiorari 
denied 77 S.Ct. 97. 362 U.S. 872, 1 
L.Ed.2d 77. 

Suit to enjoin collection of taxes 
Plaintiffs in federal court suits to 
enjoin collection of state taxes on 
railroad companies' properties as ex¬ 
cessive must show that assessments 
were fraudulently made or so wrong 
in principle as to constitute taking 
of property without due process. 

U.S.—^Lehigh Valley R. Co. of New 
Jersey v. Martin, C.C.A.N.J., 100 P. 
2d 139, certiorari denied 59 S.Ct. 
692, 306 U.S 651, 83 L.Ed. 1049, re¬ 
hearing denied 59 S.Ct. 784, 306 U. 
S. 669, 83 LEd. 1063, certiorari de¬ 
nied Central R. Co. of New Jersey 

V. Martin, 69 S.Ct. 692, 306 U.S. 
661, 83 L.Ed. 1049, rehearing de¬ 
nied 69 S.Ct. 784, 306 U.S. 670, 83 
L.Ed. 1063, certiorari denied 59 S. 
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Ct. 692, 306 U.S. 651, 83 L.Ed. 1049, 
rehearing denied 69 S.Ct. 785, 306 
U.S. 670, 83 L.Ed. 1063, certiorari 
denied Delaware, L. & W. R. Co. v. 
Martin, 69 S.Ct 693, 306 U.S. 661, 
83 L.Ed. 1049. rehearing denied 59 
S.Ct. 786, 306 U.S. 670, 83 LEd. 
1063, certiorari denied New York 
Cent. R. Co. v. Martin, 69 S.Ct. 693, 
306 U.S. 651, 83 L.Ed. 1049, rehear¬ 
ing denied 69 S.Ct. 786, 306 U.S. 
670, 83 L.Ed. 1063, certiorari denied 
New Jersey & N. Y. R. Co. v. Mar¬ 
tin, 69 S.Ct. 693, 306 U.S. 661, 83 
L.Ed. 1049, rehearing denied 69 S. 
Ct. 785, 306 U.S. 670, 83 L.Ed. 1063, 
certiorari denied New York, S. & 

W. R. Co. V. Martin. 69 S Ct. 593, 
306 U.S. 651, 83 L.Ed. 1049, rehear¬ 
ing denied 69 S.Ct. 785, 306 U.S. 
670, 83 L.Ed. 1063, certiorari de¬ 
nied Erie R. Co. v. Martin, 59 S.Ct. 
693, 306 U.S. 661, 83 L.Ed 1049, 
rehearing denied 59 S.Ct. 786, 306 
U.S. 670, 83 L.Ed. 1063, certiorari 
denied Lehigh Valley R. Co. v. 
Martin. 69 S.Ct. 693, 306 U.S. 651, 
83 L.Ed. 1049, rehearing denied 59 
S.Ct. 785, 306 U.S. 670, 83 L.Ed. 
1063. 

49. U.S.—^Van Sant v. American 
Exp. Co., C.A.Pa., 169 P.2d 355— 
Miller V. Advance Transp. Co., C.C. 
A.I11., 126 P.2d 442. 

Kilian V. Stackpole Sons, Inc., 
D.C.Pa., 98 P.Supp. 600. 

Affidavit of defense 
Where paragraphs of an affidavit 
of defense are offered by plaintiff 
generally, averments of fact therein 
contained must be given due credit. 
U.S.—Kilian v. Stackpole Sons, Inc., 
D.C.Pa., 98 P.Supp. 600. 

50. U.S.—Silver v. New York Life 
Ins. Co., C.C.A.I11., 116 P.2d 69— 
Port of Palm Beach Dist. v. Goeth- 
als, C.C.A.Pla., 104 P.2d 706. 

Burden of proof never sliifts 

Where burden of proof is once fix¬ 
ed as to particular issue, in a strict 
sense, the burden of producing a pre¬ 
ponderance of evidence never shifts 
but there may be a shift in burden of 
producing rebuttal evidence to es¬ 
cape an adverse decision based on 
uncontested prima facie case. 

U.S.—^Kalo Inoculant Co. v. Punk 
Bros. Seed Co., C.C.A.IU., 161 P.2d 
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981, reversed on other grounds 68 
set. 440, 333 U.S. 127, 92 L.Ed. 
588. 

Prima facie case 

In action in federal district court 
in Illinois under Federal Tort Claims 
Act for damage to automobile, pre¬ 
sumption under Illinois law that if 
ownership of automobile is proved 
to be in defendant, plaintiff has made 
out a prima facie case not only that 
driver was agent of defendant, but 
also that agent was acting within 
scope of employment, and burden of 
proceeding with evidence shifts to 
defendant, did not sustain plaintiff's 
burden of establishing agency. 
U.S.—Field v. U. S., D.C.Ill., 107 P. 

Supp. 401. 

What law governs 

In action by beneficiary under Na¬ 
tional Service Life Insurance policy, 
where government maintained policy 
had lapsed due to nonpayment of 
premiums, but beneficiary produced 
necessary premium receipts, law ap¬ 
plicable to issue whether burden 
shifted to insurer was law of place 
where contract was made. 

U.S.—Ping V. U. S., D.C Mich., 105 
P.Supp. 843. 

51. U S —^Whitaker & Co. v. City of 
Carbondale, D.C.Ill., 65 P.Supp. 72. 

D.C.—Tendler v. Jaffe, 203 F.2d 14, 
92 U.S.App.D.C. 2, certiorari de¬ 
nied 74 S.Ct. 29, 346 U.S. 817, 98 
L.Bd. 344. 

Bstoppel under state law 
U.S.—C. H. Elle Const. Co. v. West¬ 
ern Cas. & Sur. Co., C.A.Idaho, 261 
F.2d 533. 

52. U.S.—^Donohue v. New York Life 
Ins. Co., D.C.Conn., 88 P.Supp. 594. 

53. U.S.—Meyerdlng v. Villaume, D. 
CMinn., 20 P.R.D. 151. 

54. U.S.—^Kalo Inoculant Co. v. Funk 
Bros. Seed Co., C.C.A.I11., 161 P.2d 
981, reversed on other grounds 68 
S.Ct. 440, 333 U.S. 127, 92 L.Ed. 
688 . 

55. U.S.—Minnehaha County, S. D., 
v. Kelley, C.C.A.S.D., 160 P.2d 356. 

Bevlew of court-martial 

Presumption of regularity attach¬ 
es to presidential review of a court- 
martial sentence extending to death. 
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§ 449 . - As to Jurisdictional Matters 

In the federal courts the presumption is against the 
Jurisdiction of the court in any particular case, and the 
burden of proving or showing that the facts are such as 
to give the court Jurisdiction is on the party who seeks 
the exercise of Jurisdiction in his favor. 

In the absence of an express grant of jurisdic- 
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tion^s t)y the federal Constitution or statutes,the 
presumption is against the jurisdiction of a federal 
court in any particular case,^^ throughout the case^^ 
and at every stage thereof,^0 unless and until the 
contrary affirmatively appears.^i Any doubt as to 
the existence of federal jurisdiction is to be resolved 


D C —Day v. Wilson, D.C., 155 F. 
Supp. 469. 

63. U.S.—U. S. v. Bink, D.C.Or., 74 
F.Supp, 603 

57. U S.—Bates v. U. S., D.C.Neb., 76 
P Supp, 57—In re Pittsburgh Rj's. 
Co., D.C.Pa, 60 F.Supp. 600, re¬ 
versed on other grounds, C.C.A., 
155 F.2d 477, certiorari denied 67 S. 
Ct. 89, 329 V S. 731, 91 L.Ed. 632, 
and 67 S.Ct. 90, five cases, 329 U S. 
731, 91 L.Ed. 632. 

58. U.S.—^Norton v. Larney, Okl., 45 
S.Ct. 145, 266 U.S. 611, 69 L.Ed. 
413. 

City of Lawton, Okl. v. Chapman, 
CA.Okl., 257 F.2d 601—Birming¬ 
ham Post Co. v. Brown, C.A.Ala., 
217 F 2d 127—Le Mieux Bros. v. 
Tremont Lumber Co., C.C.A.Fla., 
140 F 2d 387—^Young v. Main, C.C. 
A.Iowa, 72 F 2d 640—Ward v. Mor¬ 
row, CC.A.S.D., 15 F.2d 660. 

National Sur. Corp. v. Chamber- 
lain, D.C.Tex, 171 F.Supp. 691— 
Florida Lime & Avocado Growers, 
Inc. V. Jacobsen, D.C.Cal., 169 F. 
Supp. 774—^Nichols v. McGee, D.C. 
Cal., 169 F.Supp. 721—Continental 
Carriers, Inc. v, Goodpasture, D.C. 
Ga., 169 F.Supp. 602—Cuozzo v. 
Italian Line, Italia-Societa Per 
Azioni Di Navigazione-Genoa, D.C. 
N.T., 168 F.Supp. 304—Application 
of Meek, D.C.Cal., 138 F.Supp. 327 
—^Meek v. City of Sacramento, D. 
C.Cal., 132 F.Supp. 646—^McClana- 
han V. Galloway, D.C.Cal., 127 F. 
Supp. 929—^Weaver v. Bahumes, D. 

C. Cal, 127 F.Supp. 85—South Car¬ 
olina State Ports Authority v. Sea¬ 
board Air Line R. Co., D.C S.C., 
124 F.Supp. 533—South Carolina 
Elec. & Gas Co. v. Aetna Ins. Co., 

D. C.S.C., 114 F.Supp. 79—U. S. ex 
rel. Smith v. Baldi, D.C.Pa, 96 F. 
Supp. 100, afRrmed, C.A., 192 F.2d 
640, affirmed 73 S.Ct. 391, 344 U.S. 
561, 97 L.Ed 649, separate opinion 
Daniels v. Allen, 73 S.Ct. 437, 344 

U. S. 443, 97 LEd. 469—Bates v. U. 
S., D.C.Neb., 76 PSupp. 67—U. S. 

V. Bmk, D.C.Or, 74 F.Supp. 603 — 
Corpus Juris Secuudum cited In In 
re Wisconsin Cent. Ry. Co., D.C. 
Minn., 74 F.Supp. 85, 89—Bartels v. 
Spertl, Inc., D.C.N.T., 73 F.Supp. 
751—In re Pittsburgh Rys. Co., D. 
C.Pa., 60 F.Supp. 600, reversed on 
other grounds, C.C.A., 165 F.2d 477, 
certiorari denied 67 S.Ct. 89, 329 
U.S. 731, 91 L.Ed. 632 and 67 S.Ct. 
90, five cases, 329 U.S. 731, 91 L. 
Ed. 632—^Borne v. Jones, D.C.La., 


59 F.Supp. 170, affirmed, C.C.A., 147 
F.2d lOOS—Durkey v. Arndt, D.C. 
Wis., 46 F.Supp. 256, affirmed, C.C. 
A., 138 F2d 317—^Associated Press 
V. Emmett, D.C.Cal., 45 F Supp. 
907—Medvedieff v. Cities Service 
Oil Co., D.C.N.T., 35 F.Supp. 999— 
Newcastle Products v. School Dist. 
of Blair Tp., DC.Pa., 18 F.Supp 
335—Lucas v. City of Charlotte, 
D.C.N.C., 14 F.Supp. 163, affirmed, 

C. C.A., 86 F.2d 394, 109 A.L R. 297 
—Kellogg Co. V. National Biscuit 
Co, DC.N.Y., 4 F.Supp. 889. 

Davidson v. Rafferty, D.C.N.Y., 
34 F.2d 700, affirmed, C C.A., 39 F. 
2d 1022—Rosenberg v. Shuler, D.C. 
Okl., 289 F. 820—^Farmers’ & Mer¬ 
chants’ Bank of Monroe, N. C., v. 
Federal Reserve Bank of Rich¬ 
mond. Va., DC.NC.. 274 F. 235. 

Baltimore & O. R. Co. v. Thomp¬ 
son, D.C Mo., 8 F.R.D. 96—^Petition 
of Ferkauf. D.C.N.Y., 3 FRD. 89— 
American Fomon Co. v. United 
Dyewood Corporation, D.C.N.Y., 1 
F.RD. 171. 

25 C J. p 692 note 65. 

Presumption of jurisdiction when 
judgment collaterally attacked see 
Judgments § 426 c. 

Nothlug is presumed as to juris¬ 
diction of federal court. 

U.S.—^Boykin v. Hope Production Co., 

D. C.La., 58 F.2d 1041. 

Xu suits based ou diversity of citi¬ 
zenship, presumptions are against ju¬ 
risdiction of court. 

U.S.—^New York Life Ins. Co. v. 
Kaufman, C.C.A.Cal., 78 P.2d 398, 
certiorari denied 56 S.Ct. 149, 296 
U.S. 626, 80 LEd. 446. 

Different view is that every pre¬ 
sumption is Indulged in favor of 
jurisdiction of court once assumed. 
U.S.—Chicago Bank of Commerce v. 

Carter, C.C.A.Ark.. 61 F.2d 986. 
Presumption of lack of jurisdiction 
of former United States Court for 
China see infra § 322. 

69. U.S.—City of Lawton, Okl. v. 
Chapman, C.A.Okl., 267 F.2d 601— 
Town of Lantana v. Hopper, C.C.A. 
Fla., 102 F.2d 118. 

Consolidated Cos. v. Martin, D.C. 
La., 39 F.Supp. 667—^Equality 
Cleaners & Laundry v. Florida Dry 
Cleaning & Laundry Board, D.C. 
Fla., 26 F.Supp. 706. 

60. U.S.—Bors v. Preston, N.Y., 4 S. 
Ct. 407, 111 U.S. 262, 28 L.Ed. 419. 

U. S. V. Green, aC.A.Mont., 107 
F.2d 19. 


Durkey v. Arndt, D C.Wis., 46 F. 
Supp. 256, affirmed, C C.A, 138 F.2d 
317—^Associated Press v. Emmett, 
D.aCal., 45 F.Supp. 907. 

61- U.S.—Birmingham Post Co. v. 
Brown, C.A.Ala., 217 F.2d 127— 
Amalgamated Ass’n of St, Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica, Division No 1127 v. Southern 
Bus Lines, CA.Miss., 189 P.2d 219, 
followed In 189 F.2d 222—Le Mieux 
Bros. v. Tremont Lumber Co., C.C. 
A.La., 140 F.2d 387—U. S. v. Green, 
C.C.A.Mont., 107 F.2d 19—Young 
v. Main, C.C.A.Iowa, 72 F.2d 640— 
Highway Const. Co. v. McClelland, 

C. C.A.MO., 14 F.2d 406, rehearing 
denied 15 F.2d 187, certiorari de¬ 
nied McClelland v. Highway Const. 
Co.. 47 set. 570, 273 U.S. 765, 71 
L.Ed. 881—^Danks v. Gordon, C.C.A. 
N.Y., 272 F. 821. 

National Sur. Corp. v. Chamber- 
lain, D.C.Tex., 171 F.Supp. 691— 
Continental Carriers, Inc. v. Good- 
pasture, D.C.Ga., 169 F.Supp. 602— 
Cuozzo v. Italian Line, Italia-So¬ 
cieta Per Azioni Di Navigazione- 
Genoa, D.C.N.Y., 168 F.Supp. 304— 
Application of Meek, D.C.Cal., 138 
F.Supp. 327—South Carolina State 
Ports Authority v. Seaboard Air 
Line R. Co., D.C.S.C., 124 F.Supp. 
633—^U. S. ex rel. Smith v. Baldi, 

D. C.Pa., 96 F.Supp. 100, affirmed, 

C.A., 192 F.2d 640, affirmed 73 S Ct. 
391, 344 U.S. 661, 97 L.Ed. 649, sep¬ 
arate opinion Daniels v. Allen, 73 
S.Ct. 437, 344 U.S. 443, 97 L.Ed. 
469—Bates v. U. S., D.C.Neb., 76 
F.Supp. 57—In re Wisconsin Cent. 
R. Co., D.C.Minn., 74 F.Supp. 86— 
Bartels v. Sperti, Inc., D.C.N.Y., 73 
F.Supp. 761—In re Pittsburgh Rys. 
Co., D.C.Pa., 60 F.Supp. 600, revers¬ 
ed on other grounds, C.C.A., 156 F. 
2d 477, certiorari denied 67 S.Ct. 
89, 329 U.S. 731, 91 L.Ed. 632 and 
67 S.Ct. 90, five cases, 329 U.S. 731, 
91 L.Ed. 632—Borne v. Jones, D.C. 
La., 59 F.Supp. 170, affirmed, C.C.A., 
147 F.2d 1008—Durkey v. Arndt, D. 
C.Wls., 46 F.Supp. 256, affirmed, C 
C.A., 138 F.2d 317—Associated 

Press V. Emmett, D.C.Cal., 46 F. 
Supp. 907—Consolidated Co. v. 
Martin, D.C.La., 39 F.Supp. 667— 
Newcastle Products v. School Dist. 
of Blair Tp., D.C.Pa., 18 F.Supp. 
336—^Nagle v. Wyoga Gas & Oil 
Corporation, D.C.Pa., 10 F.Supp. 
906—^National Lock Co. v. Chicago 
Regional Labor Board, D.C.I11., 8 
F.Supp. 820—^Kellogg Co. v. Na- 
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against it.®^ This rule applies when jurisdiction is 
directly challenged whether on the ground of 
diversity of citizenship64 or on the question of the 
amount in controversy.^5 it will not be assumed 
that congress intended to divest the United States 
courts of jurisdiction in equity unless such intention 


is apparent by clear and unmistakable language.®^ 

In view of the presumption against jurisdiction in 
the federal courts, the party who seeks the exercise 
of jurisdiction in his favor has, throughout the 
litigation, the burden of showing that he is properly 
in court,67 and this burden of proof as to jurisdic¬ 


tional Biscuit Co., D.C.N.Y., 4 F. 
Supp. 889. 

Hurley v. Wells-Newton Nat. 
Corporation, D.C.Conn., 49 F.2d 914 
—O’Neil V. Co-Operative League of 
America, D.C.Pa., 278 P. 737. 

25 C.J. p 692 note 65. 

Necessity of averment of Jurisdic¬ 
tional facts in pleadings see su¬ 
pra § 268 et seq. 

Duty of litigants 

First principle of federal jurisdic¬ 
tion is that It is the duty of liti¬ 
gants to make clear to the court the 
basis of its jurisdiction over the 
proceeding, and, likewise, it is the 
duty of the court to make sure that 
jurisdiction exists. 

U.S.—Florida Lime & Avocado Grow¬ 
ers, Inc. V. Jacobsen, D.C Cal., 169 
P.Supp. 774—^Meek v. City of Sacra¬ 
mento, D.C.Cal., 132 P.Supp. 546. 

62. U.S.—Commercial Credit Corp. 
V. Schwartz, C.A.Ark., 130 P.Supp. 
524. 

63. U.S.—Thomas v. Board of Trus¬ 
tees of Ohio State University, Ohio, 
26 S.Ct. 24, 196 U.S. 207, 49 L.Ed. 
160. 

25 C.J. p 767 note 46. 

64. U.S.—^Associated Press v. Em¬ 
mett, D.C.Cal., 45 P.Supp. 907. 
Unincorporated associations do not 

have a status as jural persons for 
purposes of diversity jurisdiction 
and there is no presumption of a 
single citizenship of the members 
even though by applicable law they 
have capacity to sue and be sued in 
the association named. 

U.S.—Lowry v. International Broth, 
of Boilermakers, Iron Shipbuild¬ 
ers and Helpers of America, C.A. 
Miss., 259 P.2d 568. 

65. U.S.—^Associated Press v. Em¬ 
mett, D.C.Cal., 46 P.Supp. 907. 

66. U.S.—Gold Medal Poods v. Lan- 
dy, D.C.Mlnn., 12 P.Supp. 406. 

67. U.S.—^McNutt V. General Motors 
Acceptance Corporation of Indi¬ 
ana, Ind., 66 S.Ct. 780, 298 U.S. 178, 
80 L.Ed. 1136. 

Seagram-Distillers Corp. v. New 
Cut Rate Liquors, Inc., C.A.I11., 246 
P.2d 463, certiorari denied 78 S.Ct. 
61, 356 U.S. 837, 2 L.Ed.2d 48— 
Kern v. Standard Oil Co., C.A.Mlnn., 
228 P.2d 699, opinion supplement¬ 
ed 230 P.2d 964—Aliotti v. U. S., 
CA.Cal., 221 P.2d 698—Birming¬ 
ham Post Co. V. Brown, C.A.Ala., 
217 F.2d 127—Gallagher v. Phila¬ 


delphia Transp. Co., C A Pa., 185 
P.2d 543—French Renovating Co. 
V. Ray Renovating Co., C.A.Ohio, 
170 F.2d 945—Montgomery Ward 
& Co. V. Langer, C.C.A.Mo., 168 
F.2d 182—Becker v. Angle, C.CA. 
Okl., 166 P.2d 140—Spears v. 
Spears, C.C.A.Mich., 162 F.2d 345, 
certiorari denied 68 S.Ct. 78, 332 

U. S. 768. 92 L.Ed. 353—Jordan v. 
Marks, C.CA.La., 147 F.2d 800— 
Williams v. Employers Mut. Lia¬ 
bility Ins. Co. of Wisconsin, CCA. 
Ala., 131 F.2d 601—General Acci¬ 
dent, Fire & Life Assur. Corp. v. 
Mostert, C.C.A.Tex., 131 F.2d 596 
—Pure Oil Co. v. Puritan Oil Co., 

C. C.AConn., 127 F.2d 6—^Royalty 
Service Corporation v. City of Los 
Angeles, C.C.A.Cal., 98 F.2d 551— 
Zicos V. Dickmann, C.C.A.Mo., 98 
F.2d 347. 

Brown v. Haldale Estates, Inc., 

D. C.N.Y., 151 P.Supp. 118—Bullock 

V. Sears, Roebuck & Co., D.C.N.Y., 

142 P.Supp. 646, reversed on other 
grounds, C.A., 239 P.2d 170—^Au- 
stad V. U. S. Steel Corp, D C.Cal., 
141 P.Supp. 437—Blair Holdings 
Corp. V. Rubinstein, D.C.N.Y., 133 
P.Supp. 496—^Mitchell v. The MV 
Wanderer, D.C.N.Y., 127 P Supp. 

640—City of Memphis v. Ingram, 
D.C.Ark., 98 P.Supp 395, reversed 
on other grounds, C.A., 195 P.2d 
338—Steinberg v. Toro, D.C.Puerto 
Rico, 95 P.Supp. 791—^Doggett v. 
Hunt, D.C.Ala., 93 P.Supp. 426, ap¬ 
peal dismissed, C.A., 199 F.2d 152 
—Pfeiffer v. United Booking Of¬ 
fice, D.C.Ill., 93 P.Supp. 363— 
Swartz v. Cleveland Worm & Gear 
Co,, D.C.Mo., 86 P.Supp. 29—Hol¬ 
land V. General Motors Corp., D.C. 
N.Y., 76 P.Supp. 274, affirmed, C.A., 
Battaglia v. General Motors Corp., 
169 F 2d 264, certiorari denied 69 
set. 236, 336 U.S. 887, 93 L.Ed 
426, Hilger v. General Motors 
Corp., 69 S.Ct. 236, 336 U.S. 887. 
93 L.Ed. 426, Casheba v. Gener¬ 
al Motors Corp., 69 S.Ct. 236, 335 
U.S. 887, 93 L.Ed. 426, and Hol¬ 
land V. General Motors Corp., 69 
S.Ct. 236, 336 U.S. 887, 93 L.Ed. 
426—S. S. Kresge Co. v. Godfried, 
D.C.MO., 59 P.Supp. 843—Borne v. 
Jones, D.C.La., 69 P.Supp. 170, af¬ 
firmed, C.C.A., 147 P.2d 1008—Am- 
torg Trading Corp. v. Standard 
Oil Co. of California, D.C.N.Y., 47 
P.Supp. 466—^Associated Press v. 
Emmett, D.C.Cal., 45 P.Supp. 907 
—Scarborough v. Mountain States 
Telephone & Telegraph Co., D.C. 
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Tex., 45 P.Supp. 176—In re Chaney, 
D.C.Va., 39 P.Supp. 696. 

Pasternack v. Dalo, D C.Pa., 17 
P.R.D. 420—^Baltimore & O. R. Co. 
v. Thompson, D.C.Mo., 8 P.R.D. 96. 
Iowa.—^Kemp v. Day & Zimmerman, 
33 N.W.2d 569, 239 Iowa 829. 
Discussion, of rule 

In passing on the question as to 
the effect of the statute with respect 
to the burden of proof, the supreme 
court of the United States, speaking 
through Mr. Chief Justice Hughes, 
said: “The question which was thus 
suggested and set aside in Chase v. 
Wetzlar, [N.Y., 32 S Ct. 659, 225 U.S. 
79, 66 L.Ed. 990] is definitely before 
us in the instant case and should be 
decided. The act of 1875 prescribes 
a uniform rule and there should be 
a consistent practice in dealing with 
jurisdictional questions. We think 
that the terms and implications of 
the act leave no sufficient ground for 
varying rules as to the burden of 
proof.” 

U.S.—McNutt v. General Motors Ac¬ 
ceptance Corporation of Indiana, 
Ind., 56 S.Ct. 780, 785, 298 U.S. 178, 
80 L.Ed. 1135. 

Where jurisdiction is challenged 
the party who invokes power of 
court must show that he is properly 
before it. 

U.S.—In re Pacific States Savings & 
Loan Co., D.C.Cal., 27 P.Supp. 1009. 
Amount in controversy 
US.—Troup V. McCart, C.A.Ga, 238 
P.2d 289—Lee-Wilson, Inc. v. Gen¬ 
eral Elec. Co., CA.Mass., 222 P. 
2d 850—Seslar v. Union Local 901, 
C.A.Ind., 186 P.2d 403, certiorari 
denied 71 S.Ct. 1000, 341 U.S. 940, 
96 L.Ed. 1367—Pood Fair Stores 
V. Food Fair, C.A.Mass., 177 P.2d 
177—Topping v. Pry, CC.A.Ill., 147 
P.2d 715—City of Forsyth v. Moun¬ 
tain States Power Co., C.CA.Mont., 
127 P.2d 683—^National Surety 
Corp. V. City of Excelsior Springs, 
Mo., ex rel. and to Use of Schwarz- 
enbach, C.C.A.Mo., 123 F.2d 673, 
166 A.L.R. 422—^Alexander v. West- 
gate-Greenland Oil Co, C.C.A.Cal., 
Ill F.2d 769—Royalty Service Cor¬ 
poration V. City of Los Angeles, 
C.C.A.Cal., 98 P.2d 561. 

Gulbenkian v, Gulbenkian, D.C. 
N.Y., 33 P.Supp. 19. 

Diversity of citizenship 
U.S.—^Uryga v. Ragen, C.A.I11., 181 
P.2d 660—Schuckman v. Ruben- 
stein, C.C.A.Ohio, 164 P.2d 952, 
certiorari denied 68 S.Ct. 906, 333 
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tional facts rests on him even though the jurisdic- dictional facts are challenged by the adverse party 
tional averments in his pleading are sufficient.®® in any appropriate manner®® and also where, even 
This rule applies both vrhere the averments of juris- 


U. S. 875, 92 L.Ed. 1151—Barthel 

V. Stamm. C.CA.Ga., 145 F.2d 487, 
certiorari denied 65 S Ct. 1026, 
324 US. 878, 89 L Ed. 1430—Alex¬ 
ander V. Westgrate-Greenland Oil 
Co., aC.ACal., Ill F.2d 769. 

Garfield Local 13-566 Oil, Chemi¬ 
cal and Atomic Workers Intern. 
Union, AFL-CIO v. Heyden New¬ 
port Chemical Corp., D.C.N.J., 172 
F.Supp 230—Gorham v. Edwards, 
D.C.2Sr.T., 160 F.Supp. 928—Hart¬ 
mann Coal Alin Co. v. Hoke, D.C. 
Pa., 157 F.Supp. 313—^Murarka v. 
Bachrach Bros., D.C.N.Y., 108 F. 
Supp. 597—Klausner v. Levy, D.C. 
Va., 83 F.Supp 599. 

Want of Jnrisdictioiial averments 
In a case decided before McNutt 
V. General Motors Acceptance Corpo¬ 
ration of Indiana, Ind., 66 S.Ct. 780, 
298 U.S. 178, 80 L.Ed. 1135, the view 
was expressed, without referring to 
the statute here under consideration, 
that if complaint by assignee of 
chose of action does not allege nec¬ 
essary jurisdictional facts by rea¬ 
son of diversity of citizenship, bur¬ 
den is not shifted to defendant to 
show negatively that jurisdiction 
does not exist. 

U.S.—Woods V. First Nat. Bank, C 
C.A.Ariz., 16 P.2d 856. 

Burden of proof on motion to remand 
cause to state court after removal 
see Removal of Causes § 304. 
Suits gainst ITnited States 

Suit will not lie against United 
States unless clearly authorized by 
statute, and person invoking juris¬ 
diction of United States Court has 
burden of establishing jurisdiction 
of court. 

U.S.—Gordon v. U. S., D.C.Ark., 126 
F.Supp 847. 

68. U.S.—McNutt V. General Motors 
Acceptance Corporation of Indi¬ 
ana, Ind., 56 S.Ct. 780, 298 U.S. 
178, 80 L.Ed. 1135. 

Troup V. McCart, C.A.Ga., 238 F. 
2d 289—^Powder Power Tool Corp. 
V. Powder Actuated Tool Co., C.A 
Ill., 230 F.2d 409—Pure Oil Co. v. 
Puritan Oil Co., C C.A.Conn., 127 
P.2d 6—Town of Lantana v. Hop¬ 
per, C.C.APla., 102 P.2d 118—Roy¬ 
alty Service Corporation v. City 
of Los Angeles, C.C.A.Cal., 98 F. 
2d 551—Electro Therapy Products 
Corporation v. Strong, C.C.A.Cal., 
84 F.2d 766. 

Gulbenkian v. Gulbenkian, D.C. 
N.T., 33 F.Supp. 19. 

Discussion of rule 

(1) "The authority which the stat¬ 
ute vests in the court to enforce the 
limitations of its jurisdiction pre¬ 
cludes the idea that jurisdiction may 
be maintained by mere averment or 


that the party asserting jurisdiction 
may be relieved of his burden by any 
formal procedure." 

U.S.—McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780, 785, 298 U.S. 
178. 80 L.Ed. 1135. 

(2) A party seeking exercise of 
federal district court’s jurisdiction 
in his favor has the burden through¬ 
out litigation to show that he is 
properly in court, notwithstanding 
omission from Judicial Code revi¬ 
sion of previous statute authoriz¬ 
ing court to inquire at any time 
whether conditions precedent to its 
exercise of jurisdiction have been 
met by such party. 

U.S.—^Birmingham Post Co. v. Brown, 
C.A.Ala., 217 P.2d 127. 

Presumption based on allegation 
For purposes of applying juris¬ 
dictional requirement of diversity 
of citizenship, where plaintiff al¬ 
leged that five of the seven defend¬ 
ants and plaintiff were residents of 
Pennsylvania, it could be presumed 
that the five defendants were citi¬ 
zens of Pennsylvania. 

U.S.—Gorham v, Edwards. D.C.N.T., 
160 F.Supp. 928. 

ITnder prior rule 

(1) It was held or recognized that 
the burden of proof on the trial of 
the issue rested on the party who 
challenged the jurisdiction of the 
court, where the jurisdictional aver¬ 
ments were suflOlcient. 

U.S.—^McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1135—Sheppard v. Graves, 
Tex., 14 How. 505, 14 L.Ed. 618. 

25 C.J. p 787 note 12. 

(2) It was also held that proper 
jurisdictional averments made a pri- 
ma facie case which must be over¬ 
come by afHrmative evidence. 

U.S.—Sheppard v. Graves, supra. 

25 C.J. p 788 note 13. 

(3) In this connection the rule 
was announced that proof that a 
person is resident of a state is prima 
facie evidence that he is a citizen 
thereof and shifts burden of showing 
that his domicile and citizenship are 
elsewhere than at place of his resi¬ 
dence to party so alleging. 

U.S.—Kelleam v. Maryland Casualty 
Co. of Baltimore, Md., C.C.A.Okl., 
112 F.2d 940, reversed on other 
grounds 61 S.Ct. 696, 312 U.S. 377, 
85 L.Ed. 899. 

(4) Further, it was held that, 
when not put in issue, it was not 
necessary to prove the jurisdiction¬ 
al averments. 


U.S.—Blachly v. Davis, C.C.Ind., 8 
F.Cas.No.1,466, 1 McLean 412. 

25 C.J. p 789 note 23. 

69. U.S.—Thomson v. Gaskill, Neb., 
62 S.Ct. 673, 816 U.S. 442, 86 L.Ed. 
951—^KVOS, Inc. v. Associated 
Press, Wash., 67 S.Ct. 197, 299 U. 
S. 269, 81 L.Bd. 183—McNutt v. 
McHenry Chevrolet Co., Ind., 66 
S.Ct. 786, 298 U.S. 190, 80 L.Ed. 
1141—^McNutt V. General Motors 
Acceptance Corporation of Indi¬ 
ana, Ind, 56 S.Ct. 780, 298 U.S. 178, 
80 L Ed. 1135. 

Seagram-Dlstillers Corp. v. New 
Cut Rate Liquors, Inc, C.A.Ill., 246 
F.2d 453, certiorari denied 78 S Ct. 
61, 355 U.S. 837, 2 L.Ed.2d 48— 
Pure Oil Co. v. Puritan Oil Co, 
C.C.AConn., 127 P.2d 6—Central 
Mexico Light & Power Co. v. 
Munch, C.C.A.N.Y., 116 P.2d 86. 

Jamison v. Pennsylvania Power 
Co., D.C.Pa., 172 F.Supp. 663— 
Smith V. Sperling, D.C.Cal., 117 F. 
Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 364 U.S. 
91, 1 L.Ed.2d 1205—Odlivak v. El¬ 
liott, D.C.Del., 82 F.Supp. 607— 
City of Memphis v. Ingram, D.C. 
Ark., 98 F.Supp. 396, reversed on 
other grounds, C.A., 196 F.2d 338 
—^Valentine v. Powers, D.C.Neb., 
86 F.Supp. 732—^Messick v. South¬ 
ern Pa. Bus Co., D.C.Pa., 69 F. 
Supp. 799—In re Chaney, D.C.Va., 
39 FSupp, 696—Pure Oil Co. v. 
Puritan Oil Co., D.C.Conn., 39 F. 
Supp. 68—Colony Coal & Coke Cor¬ 
poration V. Napier, D.C.Ky., 28 F. 
Supp. 76. 

Haymes v. Columbia Pictures 
Corp., D.C.N.Y., 16 F.R.D. 118— 
Williams v. Minnesota Min. & Mfg. 
Co., D.aCal., 14 P.R.D. i. 

Amount In controversy 

(1) Where allegations as to 
amount in controversy are challenged 
in an appropriate manner by defend¬ 
ant, plaintiff must support such al¬ 
legations by competent proof. 

U.S.—Thomson v. Gaskill, Neb., 62 
S.Ct. 673, 316 U.S. 442, 86 L.Ed. 
961—BWOS, Inc. v. Associated 
Press, Wash., 67 S.Ct. 197, 299 U. 
S. 269, 81 LEd. 183—McNutt v. 
General Motors Acceptance Corpo¬ 
ration of Indiana, Ind., 66 S.Ct. 
780, 298 U.S. 178, 80 L.Ed. 1135, 
followed in McNutt v. McHenry 
Chevrolet Co., Ind., 66 S.Ct. 786, 
298 U.S. 190, 80 L.Ed. 1141. 

Powder Power Tool Corp. v. 
Powder Actuated Tool Co., C.A. 
Ill., 230 P.2d 409—Seslar v. Un¬ 
ion Local 901, C.A.Ind., 186 P.2d 
403, certiorari denied 71 S.Ct. 1000, 
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341 TJ-S. 940, 96 L.Ed. 1367—Rid- 
der Bros. v. Blethen, C.C.A.Wash., 
142 F.2d 396—National Surety Cor¬ 
poration V. City of Excelsior 
Springs, Mo., ex rel. and to Use 
of Schwarzenbach, C.C.A.M 0 ., 123 
F.2d 673—Kurn v. Beasley, C.C.A. 
Ark., 109 P.2d 687—S. S. Kresgre 
•Co. V. Amsler, C.C.A.M 0 ., 99 F.2d 
503, certiorari denied 69 S Ct. 582, 
506 U.S. 641, 83 L.Ed. 1041—Elec¬ 
tro Therapy Products Corporation 
v. Strong, C.C.A.Cal., 84 F.2d 766. 

Moehl V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.Ill., 84 F.Supp 
427—Calhoun v. Lange, D C.Md., 
40 F.Supp. 264—Gulbenklan v. Gul- 
henklan, D.C.N.T., 33 F Supp. 19 
—James Heddon’s Sons v. Callen¬ 
der, D.C.Minn., 28 F.Supp. 643— 
Colony Coal & Coke Corporation 
V. Napier, D.C.Ky., 28 F.Supp. 76. 

Cohen v. Proctor & Gamble Dis¬ 
tributing Co., D.C.Del., 16 F.R.D 
128—Loew’s, Inc. v. Martin, D.C. 
Ohio, 10 F.R.D. 143—Hahn v. Cor¬ 
ley Mfg. Co., D.C.Tenn., 1 P.R.D 
S05—Starns v. Success Portrait 
Co., D.C.Tenn., 1 P.R.D. 503. 

<2) Where allegations in plaintiff’s 
pleading as to jurisdictional amount 
are traversed or denied in the an¬ 
swer, plaintiff has burden to support 
jurisdictional allegations by compe¬ 
tent proof. 

U.S.—McNutt V. McHenry Chevrolet 
Co., Ind., 56 S.Ct. 785, 298 U.S. 190. 
80 L.Ed. 1141—^McNutt v. General 
Motors Acceptance Corporation of 
Indiana, Ind., 66 S.Ct. 780, 298 U. 

5. 178, 80 L Ed. 1135. 

Catanzantti v. Bianco, D C Pa, 

SO F.Supp. 873—Equality Cleaners 

6, Laundry v. Florida Dry Cleaning 
& Laundry Board, D.C.Fla., 26 F. 
Supp. 705. 

<3) Burden of proof was on com¬ 
plainants on motion to dismiss for 
want of the jurisdictional value. 

U.S.—Buck V. Gallagher, Wash., 69 
S.Ct. 740, 307 U.S. 95, 83 L Ed. 1128, 
appeal dismissed as to certain par¬ 
ties 59 S.Ct. 146, 306 U.S. 569, 83 
L.Ed. 358. 

(4) In a case in which the allega¬ 
tion that the amount involved ex¬ 
ceeded three thousand dollars was 
nullified by other matters contained 
In the complaint and plaintiff sought 
to aid his complaint by his affidavit, 
it was held that the burden was on 
plaintiff to show that the court had 
jurisdiction. 

U.S.—Reese v. Holm, D.C.Minn., 31 
F.Supp. 435. 

Diversity of citizenship 

(1) Plaintiff has burden of sup¬ 
porting his allegation of federal 
court’s jurisdiction on ground of par¬ 
ties’ diverse citizenship with com¬ 
petent evidence. 

U.S.—^Welsh V. American Sur. Co. 
of N. T., C.A.Tex., 186 F,2d 16. 
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Blair Holdings Corp. v. Rubin¬ 
stein, D.C.N.T, 122 F.Supp. 602— 
Stine V. Moore, D C La., 114 F. 
Supp. 761, affirmed, C.A., 213 F. 
2d 446—Compania Distribuidora 
Woodward Y. Dickerson, Inc. v. 
Cristina Copper Mines, Inc., D.C. 
N.T., 114 F.Supp. 454—Watters v. 
Ralston Coal Co., D.C.Pa., 25 F. 
Supp. 387 

Continental Min. & Mill. Co. v. 
Migliaccio, D.C.Utah, 16 P.R.D. 217. 

(2) Plaintiff has burden of prov¬ 
ing diversity of citizenship as ground 
for jurisdiction of federal court, even 
though issue was raised by defend¬ 
ant in motion to dismiss. 

U.S.—Divine v. Union News Co., D C. 
Pa., 151 FSupp. 527—Mason v. 
Salter, D.C.La., 92 P Supp. 627— 
Shreveport Long Leaf Lumber Co. 
V. Wilson, D.C.La., 38 F.Supp. 629. 

(3) In such case the presumption 
that legal domicile continues until 
another is clearly and legally ac¬ 
quired is subordinate to and does 
not change the dominant rule that 
plaintiff claiming diversity of citi¬ 
zenship as ground for Jurisdiction 
of federal court has burden of proof. 
U S.—Shreveport Long Leaf Lum¬ 
ber Co. V. Wilson, supra. 

(4) In a case in which plaintiff’s 
allegation of his citizenship, which 
was sufficient to show diversity of 
citizenship, was specifically denied 
in the answer, the rule was announc¬ 
ed that plaintiff had the burden to 
sustain his allegation by a prepon¬ 
derance of evidence. 

U.S—Mid-Continent Pipe Line Co. v. 
Whiteley, C.C.A.Okl., 116 P.2d 871. 

(5) The rule has been applied 
where the pleas in effect denied di¬ 
versity of citizenship. 

U.S.—Town of Lantana v. Hopper, 
C.C,A.Pla., 102 F.2d 118. 

GoUuslve transfer 

The rule of the text has been ap¬ 
plied where jurisdiction was chal¬ 
lenged on the ground that there had 
been a collusive transfer to create 
jurisdiction. 

U.S.—Town of Lantana v. Hopper, 
supra. 

Suit with, respect to trade-marks 

Rule stated in the text applies to 
suits with respect to trade-marks, 
jurisdiction over which is conferred 
by statutory provisions embodied in 
15 U.S.C.A. § 97. 

U.S.—^Pure Oil Co. v. Puritan Oil 
Co., C.C.A.Conn., 127 P.2d 6. 

DetenuiiLatlon wlthont evidence 
Where a jurisdictional fact, raised 
by petition, was denied by answer, 
action of court in resolving the 
question in petitioner’s favor with¬ 
out evidence in respect thereto be¬ 
ing offered to court was erroneous. 
U.S.—U. S. V. Petercuskie, C.C.A.Pa., 
104 P.2d 149. 


Conflict in decisions; Practice Con¬ 
formity Act 

(1) In some cases decided before 
the decision in McNutt v. General 
Motors Acceptance Corporation of 
Indiana, Ind., 56 S.Ct. 780, 298 U.S. 
178, 80 L.Ed. 1135, but after the stat¬ 
ute here under consideration was 
originally enacted, the view was tak¬ 
en that, where jurisdictional aver¬ 
ments were sufficient, the burden of 
proof was on the party who chal¬ 
lenged the jurisdiction. 

U.S—Hunt V. New York Cotton Ex¬ 
change, Tenn., 27 S.Ct. 629, 206 U. 
S. 322, 51 L.Ed. 821. 

Wisconsin Electric Co. v. Du- 
more, C.C.A.Ohio, 35 P.2d 555, cer¬ 
tiorari dismissed 51 S.Ct. 214, 282 
US. 813, 76 L.Ed. 728—Auto Acety¬ 
lene Light Co. V. Prest-O-Lite Co , 
C.CAOhio, 276 F. 537, certiorari 
denied 42 S.Ct. 314, 268 U S. 622, 66 
L.Ed 795. 

Atchison, T- & S. F. Ry. Co. v. 
Phillips, D.C.MO, 13 P.2d 254. 

26 C.J. p 787 note 12, p 788 notes 13, 
17, p 792 note 59. 

(2) The rule was recognized or 
applied with respect to jurisdiction¬ 
al amount. 

U.S.—Healy v. Ratta. N.H., 54 S.Ct. 
700, 292 U.S 263, 78 L.Ed. 1248. 
appeal dismissed Healy v. Ratta, 
63 S.Ct. 522, 289 U.S. 701, 77 L. 
Ed. 1459. 

New York Life Ins. Co. v. Kauf¬ 
man, C.CA.Cal., 78 P.2d 398, cer¬ 
tiorari denied 56 S.Ct. 149, 296 U.S. 
626, 80 LEd. 445. 

Penn Mut. Life Ins. Co of Phil¬ 
adelphia V. Joseph, D.C.Minn., 5 
F.Supp. 1003. 

Atchison, T. & S F. Ry. Co. v. 
Phillips, supra. 

25 C.J. p 787 note 12. 

(3) It was also recognized or ap¬ 
plied with respect to diversity of 
citizenship. 

U.S.—Alabama Grocery Co. v. Ham¬ 
mond, C.C.A Ala., 286 F. 723, cer¬ 
tiorari denied 43 S.Ct. 433, 261 U. 
S. 621, 67 L.Ed. 831—Galveston 

County Drainage Dist. No. 3 v. 
Foster, C.C.A.Tex., 284 F. 932— 
Thronateeska Pecan Co. v. Mat¬ 
thews, C.C.A.Ga., 277 F. 361—Auto 
Acetylene Light Co. v. Prest-O- 
Llte Co., C.C.A.Ohlo, 276 F. 637, 
certiorari denied 42 S.Ct. 314, 258 
U.S. 622. 66 L.Ed. 796. 

Tradesmen's Nat. Bank & Trust 
Co. v. Johnson, D.C.Md., 54 P.2d 
367—Carolina & N. W. Ry. Co. v. 
Town of Clover, D.C.S.C., 34 F.2d 
480, appeal dismissed, C.C.A., Town 
of Clover v. Carolina & N. W. Ry. 
Co., 42 F.2d 1021. 

25 C.J. p 787 note 12. 

(4) The rule was apparently rec¬ 
ognized where dismissal was sought 
on the ground that there had been 
a collusive transfer for the purpose 
of creating jurisdiction. 
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though not so challenged, the court raises the ques¬ 
tion of its own motion.'^O 

Burden of proof of a change of domicile is on the 
party claiming and if a former domicile of de¬ 
fendant would accord jurisdiction it is presumed 
that domicile did not change 


Presumptions and proof of process. It has been 
held that there is a strong presumption that service 
of process is regular,*^ 3 and the burden is on de¬ 
fendant contesting service to establish that it was 
notJ^ On motion to quash and vacate the purport¬ 
ed service of the summons and complaint on a cor¬ 
poration, plaintiff must sustain the burden of prov- 


U.S.—Third Nat. Bank of Syracuse 
V. Seneca Falls, C.C.N.T., 15 P 
783. 

(6) In some cases the view was 
taken that proper jurisdictional 
averments made a prima facie case 
which must be overcome by affirma¬ 
tive evidence. 

U.S.—Knickerbocker Ice Co. v. Hof- 
statter, C.C.A.N.T., 32 F.2d 184— 
Auto Acetylene Light Co. v. Prest- 
O-Lite Co., supra—Big Sespe Oil 
Co. V. Cochran, C.C.A.Cal., 276 P. 
216—Hill V. Walker, Mo, 167 P. 
241, 92 C.C.A. 633, certiorari de¬ 
nied 29 S.Ct. 698, 214 U.S. 617, 63 
L.Ed. 1064. 

Atchison, T. & S. P. By. Co. v. 
Phillips. D.C.MO., 13 P.2d 264. 

26 C.J. p 788 notes 13, 17, p 792 note 
59. 

(6) Where petition of railroad 
company, suing to aulet title to land 
within fifty feet of center of main 
track, alleged that value for railroad 
purposes was in excess of three thou¬ 
sand dollars, the court refused to 
receive evidence in support of plea 
to jurisdiction and overruled such 
plea. 

U.S.—Atchison, T. & S. P. Ry. Co. 
V, Phillips, supra. 

(7) It was also held or recognized 
In some cases that, notwithstand¬ 
ing the Practice Conformity Act, 
Rev.St. § 914, 28 U.S.C.A. § 724. which 
in the main at least has been super¬ 
seded by the Federal Rules of Civil 
Procedure, the burden of proof rest¬ 
ed on defendant to show want of ju¬ 
risdiction where, by his answer, he 
denied allegations of the existence of 
jurisdictional facts. 

U.S.—Poster v. Cleveland, C., C. & 
St. L. R. Co., C.C.N.T., 56 P. 434. 

25 C.J. p 788 note 17. 

(8) The view was also taken that, 
in accordance with the practice in 
the state court in which the federal 
court was held, the burden of proof 
was on defendant under a plea in 
abatement putting in issue averment 
in plaintiff’s pleading showing ju¬ 
risdiction. 

U.S.—Galveston County Drainage 
Dist. No. 3 V. Poster, C.C.A.Tex., 
284 P. 932. 

26 C.J. p 788 note 17. 

(9) Even in cases decided since 
the decision in McNutt v. General 
Motors Acceptance Corporation of 
Indiana, Ind., 56 S.Ct. 780, 298 U.S. 
178, 80 L.Ed. 1135, the view was tak¬ 


en that the burden of proof was on 
defendant who challenged the ex¬ 
istence of jurisdiction. 

U.S.—Builders & Manufacturers Mut. 
Casualty Co v. Paquette, D.C.Me., 
21 P.Supp. 858. 

(10) Where complaint set out nec¬ 
essary diversity of citizenship, the 
burden of provmg that there was 
no diversity of citizenship as alleged 
was on defendants. 

U.S—Schwab v. Cameron, D.C.IIL, 45 
P.Supp. 105. 

(11) But in other cases decided 
before the decision in McNutt v. 
General Motors Acceptance Corpora¬ 
tion of Indiana, supra, but after the 
enactment of the statute here under 
consideration, it was held or recog¬ 
nized that, under existing statutes 
and the rules of practice and plead¬ 
ing in the state courts in which the 
federal court was held, the burden 
was on plaintiff to show the exist¬ 
ence of jurisdictional facts, where 
the jurisdictional averments were 
put in issue by a general or special 
denial. 

I U.S.—^W. L. Wells Co. v. Gastonia 
Cotton Mfg. Co., N.C, 26 S.Ct. 640, 
198 U.S. 177, 49 L.Ed. 1003—Rob¬ 
erts V. Lewis, Neb., 12 S.Ct. 781, 
144 U.S. 663, 36 L.Ed. 679. 

Rosenberg v. Shuler, D.C.Okl., 
289 P. 820. 

26 C.J. p 788 note 16. 

(12) In a suit in equity so decided, 
the view was taken that, where a 
judicial averment was put in issue 
by the answer, the court could not 
take jurisdiction without proof to 
establish affirmatively the jurisdic¬ 
tional averment. 

U.S.—Oregon R. & Nav. Co. v. Shell, 
C.C.Wash., 143 P. 1004. 

26 C.J. p 788 note 18, p 789 notes 19, 
20, p 792 note 61 [c]. 

(13) View was taken, where the 
facts alleged in a plea questioning 
the jurisdiction were admitted, that 
no evidence in support of the plea 
was necessary to enable the court to 
determine the question of jurisdic¬ 
tion. 

U.S.—^McCauley v. McCauley, D.C. 
Pa., 202 P. 280. 

(14) In some cases the question 
as to the effect of the statute was 
left undecided. 

U.S.—Simpson v. Phillipsdale Paper 
Mill Co., D.C.Mass., 223 P. 661. 

(16) Conflict in the cases was 
noted, and the question as to the 
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effect of the statute was suggested 
but not decided, in an earlier case 
in the supreme court. 

U.S—Chase v. Wetzlar, N.T., 32 S. 

Ct. 669, 225 U.S. 79, 56 L.Ed. 990. 
25 C.J. p 789 note 21. 

(16) In local suits the burden of 
showing the existence of property 
within the district is on plaintiff. 
U.S.—Chase v. Wetzlar, supra. 

70. U.S.—McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780. 298 U.S. 178, 80 
L.Ed. 1136. 

Beneficial Industrial Loan Cor¬ 
poration V. Kline, C.C.A.Iowa, 132 
P.2d 620. 

Smith V. Sperling, D.C.Cal., 117 
P.Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 P.2d 317, reversed on 
other grounds 77 S.Ct. 1112, 354 U. 
S. 91, 1 L.Ed.2d 1205—Dixie Grey¬ 
hound Lines v. Elliott, D.C.Ky., 45 
P.Supp. 963—In re Chaney, D.C. 
Va., 39 P.Supp. 696. 

Dnty of oonrt 

When the question in issue is 
whether an assignment or transfer 
is real and absolute or is merely 
colorable, intended to make a party 
collusively for the purpose of invok¬ 
ing diversity jurisdiction of the fed¬ 
eral courts, it IS duty of court to 
inquire fully into all circumstances 
and conditions which surround mak¬ 
ing of assignment and court must 
require party asserting a right to an 
exercise of its jurisdiction to sup¬ 
port claim thereto by competent evi¬ 
dence. 

U.S.—Steinberg v. Toro, D.C.Puerto 
Rico, 96 P.Supp. 791. 

71. U.S.—Stine v. Moore, C.A.La., 
213 P.2d 446. 

Bell V. Milsak, D.C.La., 106 P. 
Supp. 219—Greene v. Kelm, D.C. 
Pa., 74 P.Supp. 950—Visintainer 
V. Hazleton Auto Bus Co., D.C.Pa., 
61 P.Supp. 633—Earley v. Hershey 
Transit Co., D.C.Pa., 66 P.Supp. 
981. 

72. U.S.—Stine v. Moore, C.A.La., 
213 P.2d 446. 

73. U.S.—Republic Productions, Inc. 
V. American Federation of Musi¬ 
cians of U. S. and Canada, D.C.N. 
T., 173 P.Supp. 330. 

74. U.S.—Republic Productions, Inc. 

V. American Federation of Musi¬ 
cians of U. S. and Canada, D.C.N. 
T., 173 P.Supp. 330. 
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ing the presence of defendant within the jurisdic¬ 
tion.'^® In the absence of a showing to the contrary, 
the federal district court will assume that the sum¬ 
mons was directed to the proper marshal as required 
by law.'^® 

§ 450. - Conformity to State Rule 

State rules as to presumptions are usually followed 
In the federal courts, and they may in some cases be 
required to follow such rules as to burden of proof. 


The federal courts usually follow the state rule 
as to presumptions,'^'^ particularly where the deci¬ 
sions of the state courts are based on a local stat- 
ute.'^^ Since the incidence of burden of proof is 
generally regarded in the federal courts as a mat¬ 
ter of substance rather than procedure,'^9 such courts 
are usually required, the rule ordinarily being an¬ 
nounced in diversity of citizenship cases, to follow 
the state rule as to burden of proof on particular 

issues.80 


75. U.S—Fergus Motors v. Stand¬ 
ard-Triumph Motor Co., D.C N.Y., 
130 F.Supp. 780. 

76. U.S—Townsend v. Fletcher, D. 
C.Ohio, 9 F.R.D. 711. 

77. U.S.—Howard v. U. S., C.C.A. 
La., 125 F.2d 986—The Sagittarius, 
D C Mass., 57 F.2d 766. 

Herr v. Holohan, D C.Md., 131 
F.Supp. 777—Smith v. Carter Oil 
Co., D.C.La., 104 F.Supp. 463. 
Presumption as matter of general 
law 

Prior to the decision of the Unit¬ 
ed States supreme court in Erie R. 
Co. V. Tompkins, N.T., 58 S.Ct. 817, 
304 U.S. 64, 82 L.Ed. 1188. 114 A.L.R. 
1487, it was held that the question 
whether presumptions would be made 
in aid of a defective return of sub¬ 
stituted service was a matter of 
general law not governed by the de¬ 
cisions of the state courts 
TT.S.—King v. Davis, C.C.Va., 137 F. 
198, affirmed 157 F. 676, 85 C.C.A. 
348. 

Attending oiroumstances 

Where fact itself cannot be proved, 
that which comes nearest to proof 
of the fact is the proof of the cir¬ 
cumstances that necessarily and usu¬ 
ally attend such facts and these are 
called presumptions and not proofs, 
for they stand instead of the proof 
•of the fact until the contrary is 
proved. 

U.S.—^Watkins v. Great Am. Indem. 
Co. of New York, D.C.La., 98 F. 
Supp. 603. 

Ses ipsa loquitur 

Since the adoption of the Federal 
Rules of Civil Procedure the cases 
which hold that the doctrine of res 
Ipsa loquitur does not apply where 
there is a specific pleading and proof 
of negligence no longer apply. 
U.S.—McGhee v. U. S.. D.C.N.Y., 75 
F.Supp. 76, modified on other 
grounds, C.C.A., 165 F.2d 287. 

78. U.S.—Mutual Life Ins. Co. of 
New York v. Blodgett, C.C.A.W.Va., 
126 F.2d 273—Metropolitan Life 
Ins. Co. V. Goodwin, C.C.A.Va., 92 
F.2d 274—Pariso v. Towse, C.C.A. 
N.Y„ 45 F.2d 962—Turner Simplic¬ 
ity Mfg. Co. V. Bremner, C.C.A. 
Iowa, 40 F.2d 368. 

Wiggins V. New York Life Ins 
Co., D.C.Ky., 2 F.Supp. 365. 


Presumptions as to community prop¬ 
erty 

Where determinative issue in ac¬ 
tion to recover federal estate taxes 
paid under protest related to com¬ 
munity property rights in Louisiana 
and was presented to a federal dis¬ 
trict court sitting in Louisiana, state 
statutory presumptions that all prop¬ 
erty acquired during existence of 
community belongs to community 
and that property purchased during 
marriage in name of one spouse by 
use of funds deposited to the credit 
of that spouse only is^ community 
property were controlling whether 
they were substantive rules of law, 
rules of evidence, or merely rules 
requiring the party against whom 
they operated to go forward with 
the evidence or have the issue de¬ 
cided against him. 

U.S,—Howard v. U. S., C.C.A.La.. 126 
F.2d 986. 

Presumption as evidence 
In so far as it is based on the stat¬ 
utory law of the state, however, the 
California rule that the presump¬ 
tion that a person exercises due care 
for his own safety is substantive evi¬ 
dence has been held not controlling 
in the federal courts. 

U.S,—^Ariasi v. Orient Ins. Co., C.C.A. 
Cal., 60 F.2d 548. 

79. U.S.—^Ellis V. Henderson, C.A. 
La., 204 P.2d 173, certiorari de¬ 
nied Marine Welding, Scaling & 
Sales Co. v. Ellis, 74 S.Ct. 123, 
346 U.S. 873, 98 L.Ed. 381—Com¬ 
missioner of Internal Revenue v. 
Bain Peanut Co. of Texas, C.C.A.6, 
134 F.2d 863, certiorari granted 
Bain Peanut Co. of Texas v. Com¬ 
missioner of Internal Revenue, 64 
S.Ct. 36, 320 U.S. 721, 88 L.Ed. 424— 
New York Life Ins. Co. v. Rogers, 
C.C.A.Ariz., 126 F.2d 784—Sampson 
V. Channell, C.CA.Mass., 110 P.2d 
764, 128 A.D.R. 394, certiorari de¬ 
nied 60 S.Ct. 1099, 310 U.S. 650, 84 
L.Ed. 1416—Channell v. Sampson, 

C. C.A.Mass., 108 P.2d 315. 

Mark v. City of Ormond Beach, 

D. C.Pla., 113 F.Supp. 604—Schopp 
V. Muller Dairies, D.C.N.Y., 26 F. 
Supp. 60. 

Burden of proof as “federal ques¬ 
tion” 

A question of burden of proof may 
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amount to a “federal question” when 
intimately involving substantial 
rights under a federal statute. 

U.S.—Howard v. U. S., C.CA.La., 125 
F.2d 986. 

Negligence 

Florida statute permitting plaintiff 
suing for damages resulting from 
negligent operation of motor vehicle 
by person other than owner to plead 
operation of vehicle by driver and 
to name owner, without necessity of 
pleading legal relationship existing 
between owner and driver, and, at 
trial, requiring plaintiff only to prove 
ownership of vehiclq and driver 
thereof at time of alleged negligent 
operation to establish presumption 
of owner’s liability, is substantive in 
nature, and hence was applicable in 
federal district court action which 
arose out of automobile accident 
, which occurred in Florida. 

I U.S.—Mark v. City of Ormond Beach, 
D.C.Fla., 113 F.Supp. 604. 
Baukruptcy proceeding 
U.S.—In re Norwalk Tire & Rubber 
Co., D.C.Conn., 100 F.Supp. 706. 

Young V. Lowry, Pa., 192 F. 825, 
113 C.C.A. 149. 

Genuineness of document 

Under state statute providing that 
where a writing, purportedly exe¬ 
cuted by a party, is referred to in, 
and filed with, a pleading, it may 
be read as genuine against such par¬ 
ty unless he denies its genuineness 
by affidavit before trial, question of 
burden of proof of genuineness of 
writing is a substantive matter. 

U.S.—^U. S. V. Davis, D.C.Ark., 125 F. 
Supp. 696. 

80. U.S.—Toho Bussan Kaisha, Lim¬ 
ited v. American President Lines, 
Limited, C.A.NY., 265 P.2d 418 
—State Mut. Life Assur. Co. v. Wit¬ 
tenberg, C.A.Ark., 239 F.2d 87— 
Liberty Mut. Ins. Co. v. Sweeney, 
C.A.Pa., 216 F.2d 209—Hartmann 
V. Time, Inc., C.C.A.Pa., 166 F.2d 
127, 1 A.L.R.2d 370, certiorari de¬ 
nied 68 S.Ct. 1495, 334 U.S. 838, 
92 L.Ed. 1763—New York Life Ins. 
Co. V. Rogers, C.C.AArk., 126 P.2d 
784—Sampson v. Channell, C.C.A. 
Mass., 110 F.2d 754, 128 A.L.R. 394, 
certiorari denied 60 S.Ct. 1099, 310 

U. S. 650, 84 L.Ed. 1415—Channell 

V. Sampson, C.C.A.Mass., 108 P.2d 
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The issue as to which party has the burden of 
proof under a federal statute is governed by federal 
law.81 

§ 451.-Contributory Negligence 

On the issue of contributory negligence federal courts 
are required to follow state rules. 
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On the issue of contributory negligence, the fed¬ 
eral courts are required to apply the state rule as to 
burden of proof.s^ This is true even though under 
the law of the state the incidence of burden of 
proof is regarded as a matter of procedure rather 


315—Lee v. Cannon Mills Co., C.C. 
A.N.C., 107 F.2d 109—Equitable 

Life Assurance Society v, Mac¬ 
Donald, C.C.A.Waflh., 96 P.2d 437. 

Herr v. Holohao, D.C.Md., 133 
F.Supp. 777—-U. S. y. Davis, D.C. 
Ark., 126 F.Supp. 696—Liken v. 
Shaffer, D.C.Iowa, 64 F.Supp. 432 
—Schopp V. Muller Dairies, D.C.N. 
Y., 25 F.Supp. 60. 

In matters affecting their own 
practice and procedure, decisions of 
state courts of last resort are final 
and may not generally be re-exam¬ 
ined or reviewed even by the Unit¬ 
ed States Supreme Court, and bur¬ 
den of proof is entirely “procedur¬ 
al” within that rule. 

U.S.—^U. S. V. 76,800 Acres, More or 
Less, of Land, in Bryan and Liber¬ 
ty Counties, Ga., D.C.Ga., 44 F.Supp. 
653. 

Bes ipsa loquitur 

The doctrine of res ipsa loquitur 
is not recognized in Michigan, and 
federal courts sitting in Michigan 
must follow the local law, and a 
defendant is entitled to a clear and 
unqualified statement in charge to 
jury that plaintiff carries the bur¬ 
den of proving negligence through¬ 
out the case, and that at no time 
does the burden of proving freedom 
from negligence nor the burden of 
going forward with the evidence rest 
on defendant. 

U.S.—^Detroit Edison Co. v. Knowles, 
C.C.A.Mich., 152 F.2d 422, 

Bona fide purchaser for value 

In suit in federal district court to 
remove cloud from title to Texas 
realty the federal courts were re¬ 
quired to follow rule of Texas courts 
that, on issue of bona fide purchaser 
for value without notice, burden of 
proof is on him who attacks the le¬ 
gal title and asserts superior equity 
as against contention that question 
presented was merely one of prac¬ 
tice in courts of equity. 

U.S.—Cities Service Oil Co. v. Dun¬ 
lap. Tex., 60 S.Ct. 201, 308 U.S. 208, 
84 L.Ed. 196. 

Holder lu due course 

Rev.St § 721, making the laws 
of the several states rules of deci¬ 
sion in trials at common law in Unit¬ 
ed States courts, makes applicable 
to a suit in the United States dis¬ 
trict court in New York for the con¬ 
version of negotiable bonds the pro¬ 
visions of N.Y.Neg.Instr.L. § 98, that, 
when it is shown that the title of 
any person, who has negotiated an 


instrument Is defective, the burden 
is on the holder to prove that he, or 
some one under whom he claims, ac¬ 
quired the title as a holder in due 
course. 

U.S.—Crittenden v. Widrevitz, C.C.A. 
N.Y., 272 F. 871, certiorari denied 
42 S.Ct. 48, 257 U.S. 636, 66 L.Ed. 
409. 

BEltigatiou of damages 

In an action brought in the dis¬ 
trict court for the district of New 
Jersey, the rule laid down by the su¬ 
preme court of that state that, where 
an advertising contract is broken by 
the advertiser, the damages are prl- 
ma facie the compensation for the 
full term, and the burden is on de¬ 
fendant to show any mitigation of 
damages by reason of what might 
have been earned from other adver¬ 
tisers, will be followed. 

U.S.—^Islesworth Hotel Co. v. Ward, 
C,C.A.N.J., 270 P. 86. 

81, U.S.—Compania De Vapores In- 
sco, S. A. V. Missouri Pac. R. Co., 
C.A.La., 232 P.2d 657, certiorari 
denied 77 S.Ct. 102, 352 U.S. 880, 1 
L.Bd.2d 80. 

ITuder Pederal Tort Claims Act 
For purpose of determining wheth¬ 
er United States was liable for dam¬ 
ages sustained by plaintiff as result 
of collision involving army jeep, 
meaning of phrase "within scope of 
his office or employment or in the 
line of duty” was a federal ques¬ 
tion to be determined by construc¬ 
tion of the Federal Tort Claims Act, 
and presumptions prevailing in Illi¬ 
nois courts could not serve to re¬ 
strict and limit proof to be adduced 
to establish such relationship. 

U.S.—Friedman v. U. S., D.C.I11., 139 
F.Supp. 600. 

82. U.S.—Fort Dodge-Hotel Co. of 
Fort Dodge v. Bartlett, C.C.A.Iowa, 
119 F.2d 253—Sampson v. Chan- 
nell, C.C.A.Mass., 110 P.2d 754, 128 
A.L.R. 394, certiorari denied 60 
S.Ct. 1099, 310 U.S. 650, 84 L.Ed. 
1415—Channell v. Sampson, C.C.A. 
Mass., 108 F.2d 315—Montgomery 
Ward & Co., Inc. v. Snuggins, C.C. 
A.Minn., 103 P.2d 458. 

Keeshin Motor Exp. Co. v. Park 
Davis Lines, D.C.Mo., 119 F.Supp. 
661—Schopp V. Muller Dairies, D. 
C.N.Y., 25 F.Supp. 60—^Francis v 
Humphrey, D.C.I11., 26 F.Supp. 1. 
‘^Question of local law*’ 

(1) Question of the burden of es¬ 
tablishing contributory negligence is 
a “question of local law** which fed¬ 
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eral courts in diversity of citizen¬ 
ship cases must apply. 

U.S.—Palmer v. Hoffman, N.Y., 63 S. 
Ct. 477, 318 U.S. 109, 87 L Ed. 645, 
144 A.L.R. 719, rehearing denied 
63 S.Ct. 767, 318 U.S. 800, 87 L.Ed. 
1163. 

(2) In action brought in New 
York federal district court against 
railroad company for death and per¬ 
sonal injuries based on Massachu¬ 
setts statute providing that tort dam¬ 
ages from collision at railroad cross¬ 
ing may be recovered where neglect 
in giving signals contributed to col¬ 
lision unless gross or willful negli¬ 
gence or unlawful acts of injured 
person contributed to accident, hold¬ 
ing that as a matter of New York 
conflict of laws, which trial court 
was bound to apply, the railroad 
company had burden of proving con¬ 
tributory negligence, would not be 
disturbed, since it was not the type 
of ruling under Erie Railroad Com¬ 
pany V. Tompkins which Supreme 
Court would readily disturb. 

U.S.—Palmer v. Hoffman, supra. 

Bex fori or lex loci delicti 

(1) Where an action was brought 
in the federal court for Massachu¬ 
setts to recover for injuries sustained 
in an accident which occurred in 
Maine, the federal court was re¬ 
quired, in accordance with the prin¬ 
ciples of Erie R. Co. v. Tompkins, 
N.Y., 58 S.Ct. 817, S04 US. 64, 82 
L.Ed. 1188, 114 A,L.R. 1487, to ap¬ 
ply the law as to burden of proof as 
it would have been applied by the 
state courts of Massachusetts rath¬ 
er than the law as it would have 
been applied in Maine. 

U.S.—Sampson v. Channell, C.C.A. 
Mass., 110 P.2d 764, 128 A.L.R. 
394, certiorari denied 60 S.Ct. 1099, 
310 U.S 660, 84 L.Ed. 1415—Chan¬ 
nell V. Sampson, C.C.A.Mass., 108 
P.2d 315. 

(2) Pederal court of appeals, in 
determining question of whether or 
not Massachusetts rule of presump¬ 
tive knowledge applied in case ini¬ 
tiated in Massachusetts federal dis¬ 
trict court for injuries arising in 
Nebraska, referred to the conflict of 
law rule in Massachusetts for the 
answer, as that law controls. 

U.S.—Sylvania Elec. Products v. 
Barker, C.A.Mass., 228 P.2d 842, 
certiorari denied 76 S.Ct. 476, 350 
U.S. 988, 100 L.Ed. 864. 

(3) In Massachusetts, conflict of 
law rule governing presumptive 
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than of substance,and notwithstanding the provi¬ 
sion of the Federal Rules of Civil Procedure, Rule 
8 (c), 28 U.S.C.A., that a party in pleading to a pre¬ 
ceding pleading shall set forth contributory negli¬ 
gence affirmatively,®4 since rule 8 (c) is one of plead¬ 
ing and contains no prescription as to burden of 
proof.®5 It has been said, however, that Rule 8 (c) 
is inclusive of the subject of burden of proof®® 
and demands the implication that the burden of 
proving contributory negligence rests on defend- 
ant.®7 

§ 452. Admissibility 

The admissibility of evidence In actions In federal 
courts is governed generally by the Federal Rules of 
Civil Procedure. 


The provisions of the Federal Rules of Civil Pro¬ 
cedure, Rule 43, generally govern the admissibility 
of evidence in actions in federal courts.®® The 
new Federal Rules have attempted to liberalize the 
admissibility of evidence as much as possible by 
providing always for the widest rule of admissibility, 
whether federal law or federal equity or state rule.®® 
Under Rule 43 (a), all evidence is admissible which 
is admissible under the statutes of the United States, 
under the rules of evidence previously applied in 
the courts of the United States on hearings of suits 
in equity, or under the rules of evidence applied in 
the courts of general jurisdiction of the state in 
which the United States court is held, the controlling 
statute or rule being the one which favors the re¬ 
ception of the evidence.®® The rule is a rule of 


knowledge Is presumably that the 
law of the forum governs the proof 
in court of a fact alleged, and also 
presumptions and inferences to be 
drawn from evidence. 

U.S.—Sylvania Elec. Products v. 
Barker, supra. 

(4) Where negligence action was 
brought in federal district court for 
Pennsylvania on ground of diversity 
of citizenship, although act on which 
action was based occurred in New 
Jersey, Pennsylvania law would be 
applied in determining whether dis¬ 
trict court had erred in not allowing 
plaintiff benefit of certain inferences 
and presumptions arising from evi¬ 
dence. 

U.S.—^International Derrick & Equip¬ 
ment Co. V. Buxbaum, C.A.Pa., 210 
F.2d 384. 

Former rule 

(1) Prior to the decision of the 
United States supreme court in 
Erie R. Co. v. Tompkins, N.Y., 68 
S.Ct. 817, 304 U.S. 64, 82 L.Ed. 1188. 
114 A.L.R. 1487, the federal courts 
in diversity of citizenship cases con¬ 
sistently held that defendant had 
the burden of proving plaintiff’s con¬ 
tributory negligence, even though 
the suit arose in a state whose lo¬ 
cal rule was the contrary. 

U.S.—Cook Paint & Varnish Co. v. 
Hlckling, C.C.A.Neb., 76 F.2d 718. 

U. S. V. Gwynne, D.C.Pa., 209 F. 
993—Clark v. Kansas City Ft. S. 
& M. R. Co., Tenn., 129 F. 341, 64 
C.C.A. 19. 

26 C.J. p 818 note 31—45 C.J. p 1145 
notes 39, 40. 

(2) They avoided having to apply 
the local rule under the Conformity 
Act by saying that burden of proof 
was not a mere matter of procedure 
but concerned substantive rights, 
as to which the federal courts on a 
matter of “general law" were free 
to take their own view. 

U.S.—Sampson v. Channell, C.C.A. 
Mass.. 110 F.2d 764, 762, 128 A.L,.R. 


394, certiorari denied 60 S.Ct. 1099, 
310 U.S. 650, 84 L.Ed. 1415—Chan¬ 
nell V. Sampson, C.C.A.Mass., 108 
P.2d 315. 

83. U.S.—State Mut, Life Assur. Co. 
V. Wittenberg, C.A.Ark., 239 P.2d 
87. 

Surface Incongruity explained 

“This result may seem to present 
a surface incongruity, viz., the defer¬ 
ence owing to the substantive law 
of Massachusetts eis pronounced by 
Its courts requires the federal court 
in that state to apply a Massachu¬ 
setts rule as to burden of proof 
which the highest state court insists 
IS procedural only. The explana¬ 
tion is that reasons of policy, set 
forth in the Tompkins case [N.Y., 
58 S.Ct. 817, 304 U.S. 64, 82 L.Ed. 
1188, 114 A.D.R. 1487], make it desir¬ 
able for the federal court in diversity 
of citizenship cases to apply the 
state rule, because the Incidence of 
burden of proof is likely to have a 
decisive influence on the outcome of 
litigation; and this is true regard¬ 
less of whether the state court char¬ 
acterizes the rule as one of proce¬ 
dure or substantive law.” 

U.S.—Sampson v. Channell, C.C.A. 
Mass., 110 P.2d 764, 762, 128 A.L.R. 
394, certiorari denied 60 S.Ct. 1099, 
310 U.S. 660, 84 L.Ed. 1415—Chan¬ 
nell V. Sampson, C.C.A.Mass., 108 
P.2d 316. 

84. U.S.—Cincinnati, N. O. & T. P. 
Ry. Co. V. Eller, C.A.Ky., 197 F.2d 
662, certiorari denied 73 S.Ct. 105, 
344 U.S, 864, 97 L.Ed. 670—Fort 
Dodge-Hotel Co. of Fort Dodge v. 
Bartelt, C.C.A.Iowa, 119 F.2d 263. 

Francis v. Humphrey, D.C.I11., 
25 F.Supp. 1. 

Alcaro v. Jean Jordeau, Inc., D. 
C.N.J., 3 F.R.D. 61, reversed on 
other grounds, C.C.A., 138 F.2d 767. 
“Regardless of what may be 
thought to be the implications of 
Rule 8 (c) with respect to the bur¬ 
den of proof of contributory negli¬ 
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gence as a matter of procedure, we 
are satisfied that the rule does not 
have the effect of casting upon a de¬ 
fendant the burden of disproving the 
plaintiff’s freedom from contributory 
negligence, where under the applica¬ 
ble state law that is an essential 
element of the plaintiff’s cause of 
action which must be proved if he 
is to prevail.” 

U.S.—Fort Dodge Hotel Co. of Fort 
Dodge V. Bartelt, C.C.A.Iowa, 119 
F.2d 263, 269. 

85. U.S.—Palmer v. Hoffman, N.Y., 
63 S.Ct. 477, 318 U.S. 109, 87 L.Ed. 
646, 144 A.L.R. 719, rehearing de¬ 
nied 63 S.Ct. 767, 318 U.S. 800, 87 
L.Ed. 1163. 

Sampson v. Channell, C.C.A. 
Mass., 110 F.2d 754, 128 A.L.R. 
394, certiorari denied 60 S.Ct. 1099, 
310 U.S. 650, 84 L.Ed. 1416—Chan¬ 
nell V. Sampson, C.C.A.Mass., 108 
F.2d 316. 

86. U.S.—Kellman v. Stoltz, D.C. 
Iowa, 1 F.R.D. 726. 

87. U.S.—^Kellman v. Stoltz, supra. 

88. U.S.—Atlantic Coast Line R. 
Co. V. Dixon, C.A.Ga., 207 P.2d 
899. 

89. U.S.—Dellefleld v. Blockdel Real¬ 
ty Co., C.C.A.N.Y.. 128 P.2d 86. 

“The reception of the evidence” 

The Federal Rule designed to fa¬ 
vor “the reception of the evidence” 
uses quoted words as meaning all 
of the evidence which properly may 
be Introduced with respect to point in 
controversy. 

U.S.—Plerkowskie v. New York Life 
Ins. Co., C.C.A.Pa., 147 F.2d 928. 

90. U.S.—^Allen v. Matson Nav. Co., 
C.A.Cal., 265 P.2d 273—Palmer v. 
Fisher, C.A.I11., 228 F.2d 603, cer¬ 
tiorari denied Fisher v. Pierce, 76 
S.Ct. 1030, 361 U.S. 966, 100 L.Ed. 
1485—Persons v. Gerlinger Car¬ 
rier Co., C.A.Or., 227 P.2d 337— 
Schillie v. Atchison, T. & S. F. Ry. 
Co., C.A.MO., 222 F.2d 810—Lue 
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admissibility and not of exclusion,®^ and any doubt I be resolved in favor of admissibility.^^ Evidence 
as to the reception of evidence under this rule should | 


Chow Kon V. Brownell, CANY, 
220 F.2d 187—Erie H. Co. v. Lade, 
C.A Ohio, 209 F 2d 948—New York 
Life Ins. Co. v. Schlatter, C.A.Miss, 
203 F.2d 184—U. S V 25.406 Acres 
of Land, etc., in Arlington County, 
Va, CA,Va., 172 F.2d 990, certio¬ 
rari denied 69 S.Ct. 1496, 337 XJ.S. 
931, 93 L.Ed. 1738—Garford Truck¬ 
ing Corp. V. Mann, C.C.A.Mass., 
163 P.2d 71, certiorari denied 68 
S.Ct. 112, 332 U.S. 810, 92 L.Ed. 388 
—Petroleum Carrier Corp. v. Sny¬ 
der, C-C.A.Ga., 161 F.2d 323—Glas- 
sell-Taylor Co. v. Magnolia Petro¬ 
leum Co., C.C.A.La., 153 F.2d 527 
—Peoples Loan & Inv. Co. v. Trav¬ 
elers Ins. Co., C.C.A.Ark., 151 P.2d 
437—Roth V. Swanson, C.C,A.Minn., 
145 F.2d 262—Chicago Great West¬ 
ern Ry. Co. V. Beecher, C.C.A.Minn., 
150 F.2d 394, certiorari denied 66 
set. 339, 326 U.S. 781, 90 L.Ed. 473 
—^E, K. Hardison Seed Co. v. Jones, 
C.C.A.6, 149 F.2d 252—New York 
Life Ins. Co. v. Seighman, C.C.A. 
Ohio, 140 F.2d 930—Milwaukee Me¬ 
chanics Ins. Co. V. Oliver, C.C.A. 
Tex., 139 F.2d 405—National Bat¬ 
tery Co. V. Levy, C.C.A.Mlnn., 126 
F,2d 33, certiorari denied 62 S.Ct. 
1294, 316 U.S. 697, 86 L.Ed, 1767— 
Commercial Banking Corporation v. 
Martel. C.C.A.N.Y.. 123 F.2d 846 
—Hartford Accident & Indemnity 
Co. V. Olivier, C.C.A.Tex., 123 P.2d 
709—^Anzano v. Metropolitan Life 
Ins. Co. of New York, C.C.A.N.J., 
118 F.2d 430—Boerner v, U. S., C. 
C.A.N.Y., 117 P.2d 387, certiorari 
denied 61 S.Ct. 1120, 313 U.S. 587, 
85 L.Ed. 1642—^Ulm v. Moore-Mc- 
Cormack Lines, C.C.A.N.Y., 117 P. 
2d 222, certiorari denied 61 S.Ct. 
941, 313 U.S. 567, 85 L.Ed. 1525— 
Hupp Motor Car Corporation v. 
Wadsworth, C.C.A.Mich., 113 P.2d 
827—Sampsell v. Anches, C.C.A. 
Wash., 108 F.2d 946—Peters v. 
Mutual Life Ins. Co. of New York, 
C.C.A.Pa., 107 F.2d 9, certiorari 
denied 60 S.Ct. 582, 309 U.S. 663, 
84 L.Ed. 1010—^^tna Life Ins. Co. 
v. McAdoo, C.C.A.Ark., 106 P.2d 
618. 

Pan-Am Southern Corp. v. Cum¬ 
mins, D.C.Tenn., 166 P.Supp. 673, 
cause remanded on other grounds 
249 P.2d 965—Johns v. Baltimore 
& O. R. Co., D.C.Pa., 143 P.Supp. 
15, affirmed, C.A., 239 P.2d 386— 
In re Steinberg, D.C.Cal., 138 F. 
Supp. 462—^Een v. Consolidated 
Prelghtways, D.C.N.D., 120 P.Supp. 
289, affirmed, C.A., 220 P.2d 82— 
Moran v. Pittsburgh-Des Moines 
Steel Co., D.C.Pa., 86 P.Supp. 256, 
reversed on other grounds, C.A., 
183 P.2d 467—U. S. v. Kauffmann, 
D.C.Mo., 84 P.Supp. 650—Caldwell 
V. Southern Pac. Co., D.C.Cal., 71 


P.Supp 955—Empresa Agricola Chi- 
cama Ltda. v. Amtorg Trading 
Corporation, D.C.N.Y., 57 P.Supp. 
649—Moore v. DeGulre, D.C.N.Y, 
43 P.Supp. 70, affirmed, C.C.A., 125 
P 2d 486—In re Robinson, D.C. 
Mass, 42 F Supp. 342—Dysart v. 
Remington Rand, D.C.Conn., 40 P. 
Supp. 696—In re Messenger, D.C. 
Pa., 32 PSupp. 490—McCarthy v. 
Palmer, D.CN.Y., 29 P.Supp. 685, 
affirmed, C.C.A., 113 F.2d 721, cer¬ 
tiorari denied Palmer v. McCarthy, 
61 S.Ct. 60, 311 U.S. 680, 85 L.Ed. 
438—Lewis v. United Air Lines 
Transport Corporation, D.C.Conn., 
27 P.Supp. 946. 

Independent Productions Corp. v. 
Loew’s, Inc., D.C.N.Y., 22 F.R.D. 
266—U. S. V. Aluminum Co. of 
America, D.C.N.Y.. 1 P.R.D. 71— 
U. S. V. Aluminum Co. of Ameri¬ 
ca, D.C.N.Y., 1 P.R.D. 1. 

In admiralty 

The Federal Rule making evidence 
admissible under rules of evidence 
applied in state courts is inapplica¬ 
ble to libel in admiralty on seaman’s 
war risk policy. 

U.S.—Gadsden v. U. S., D.C.Md., 54 P. 
Supp. 151. 

“Statutes of United States” 

The Federal Employers’ Liability 
Act is not a “statute of the United 
States’* within meaning of provision 
of Federal Rule of Civil Procedure 
that all evidence shall be admitted 
which is admissible under the “stat¬ 
utes of the United States,” since the 
act was not intended to govern rules 
of evidence. 

U.S.—Atlantic Coast Line R. Co, v. 

Dixon, C.A.Ga., 207 P.2d 899. 
Action for death 

In action under South Dakota stat¬ 
ute for death by wrongful act, evi¬ 
dence as to physical condition of 
decedent’s parents who were bene¬ 
ficiaries of action brought by spe¬ 
cial administrator was properly ad¬ 
mitted. 

U.S.—Minnehaha County, S. D., v. 

Kelley, C.C.A.S.D., 150 P.2d 366. 
Notice of dangerous condition 

(1) In action for injuries sustained 
by plumber’s employee when railing 
on fourth floor landing of outside 
stairway gave way, evidence of a 
prior occurrence under substantially 
same conditions at substantially same 
place at a time not too remote is 
relevant as tending to show danger¬ 
ous condition of premises and own¬ 
er’s knowledge thereof, 

U.S.—^New York Life Ins. Co. v. 
Seighman, C.C.A.Ohio, 140 P.2d 930. 

(2) In personal injury action 
against hay baler manufacturer by 
farmer who lost his right arm after 
it had been crushed between rollers 
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in allegedly defective baler, which 
would not operate as intended as 
one-man baler, answer to interroga¬ 
tory in which manufacturer indicat¬ 
ed that there had been seven acci¬ 
dents involving such balers before 
farmer’s injury was admissible on 
issue of dangerous character of ma¬ 
chine and necessity to refrain from 
giving improper instructions concern¬ 
ing operation of baler. 

U.S.—^De Eugenio v. Allis-Chalmers 
Mfg. Co., C.A.N.J., 210 F.2d 409. 

91. U.S.—Atlantic Coast Line R. Co. 
V. Dixon, C.A.Ga., 207 F.2d 899— 
Wright V. Wilson, C.C.A.Pa., 164 
P.2d 616, 170 A.L.R. 1237, certiora¬ 
ri denied 67 S.Ct. 50, 329 U.S. 743, 
91 L.Ed. 640. 

Fomby v. World Ins. Co. of Oma¬ 
ha, Neb., D.C.Ark., 115 P.Supp. 913. 

Hertz V. Graham, D.C N.Y., 23 P. 
R.D. 17. 

92. U.S.—Mourikas v. Vardianos, C. 

C. A.W.Va, 169 P.2d 63. 

U. S. V. E. Regensburg & Sons, 

D. C.N.Y., 124 P.Supp. 687, affirmed, 
C.A., 221 P.2d 336, certiorari de¬ 
nied 76 S.Ct. 83, 350 U.S. 842, 100 
L.Ed. 751. 

U. S. V. Southerly Portion of 
Bodie Island, Nags Head Tp., Dare 
County, State of North Carolina, 
DC.N.C., 19 P.R.D. 313—Neff v. 
Pennsylvania R. Co., D.C.Pa., 7 P. 
R.D. 532, affirmed, C.A., 173 P.2d 
931. 

Discretion 

(1) Federal trial court has a wide 
latitude in excluding evidence of re¬ 
mote relevance. 

U.S.—Cal-Bay Corp. v. U. S, C.C.A. 
Cal., 169 P.2d 16, certiorari denied 
69 S.Ct. 134, 335 U.S. 859, 93 L.Ed. 
406. 

(2) Hypothetical questions are, un¬ 
der the Federal Rules, within the dis¬ 
cretion of the court. 

U.S.—^Activated Sludge v. Sanitary 
Dist. of Chicago, D.C.Ill., 64 P. 
Supp. 26, affirmed, C.CA., 167 F.2d 
617, certiorari denied 67 S Ct. 970, 
330 U.S. 834, 91 L.Ed. 1281, re¬ 
hearing denied 67 S.Ct. 1092, 330 
U.S. 856, 91 L.Ed. 1297, and 67 S.Ct. 
1347, 331 U.S. 866, 91 L.Ed. 1870. 

(3) In equity proceedings in fed¬ 
eral court, the trial court has a large 
discretion In admitting in evidence 
all pertinent matters which in the 
court’s view would expedite the tri¬ 
al and which would give the court 
and the parties a clearer conception 
of the points in issue. 

U.S.—^W. P. & John Barnes Co. v. 
International Harvester Co, C.C.A. 
Ill., 146 P.2d 916, certiorari denied 
66 S.Ct. 687, 324 U.S. 860, 89 L.Ed. 
1410. 
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which is incompetent under these rules must, how- forum controls in determining questions relating to 
•ever, be excluded.^^ the rules of evidence.®® 

The state law of evidence is not necessarily the The rule has been applied with respect to the ad- 
final test of the admissibility of evidence in a federal missibility in evidence of administrative opinions,®*^ 
•court,®^ and, in a proper case, evidence incompetent admissions and declarations,®® affidavits,®® and depo¬ 


under state laws may be received.®^ 

33. U S.—Dulmg V. Markun, C.A.Ind., 
231 F.2d 833, certiorari denied 77 
set. 96, 352 U.S. 870, 1 L.Ed.2d 
76 and 77 S.Ct. 98, 352 U.S. 870, 1 
Li.Ed.2d 77—Schillie v. Atchison, 

T. & S. F. Ry. Co., C.A.Mo., 222 F. 
2d 810—Gordon v. Robinson, C.A. 
Pa, 210 F.2d 192—^Atlantic Coast 
Line R Co. v. Dixon, CA.Ga., 207 
P.2d 899—^National Battery Co. v. 
Levy, C C.A.Minn., 126 F.2d 33, cer¬ 
tiorari denied 62 S.Ct. 1294, 316 U. 

B. 697, 86 L.Ed. 1767—-U. S. v. Gra- 
bina, C.C.A.N.Y., 119 F.2d 863. 

Pierce v. International Tel. & 
Tel. Corp, D.C.N. J., 147 F.Supp. 
934—McGuire v. Amrein, D.C.Md., 
101 F.Supp. 414. 

U. S. V. Aluminum Co. of Ameri¬ 
ca, D.C.N.T., 1 F.R.D. 1. 

Competency under foreign law as ir¬ 
relevant 

In action to cancel certificate of 
•citizenship on ground that it was 
fraudulently procured, testimony by 
an expert on Polish law that a docu¬ 
ment consisting of an alleged extract 
from Polish marriage records would 
have been received in Polish courts 
as competent evidence of respond¬ 
ent’s marriage was irrelevant in de¬ 
termining admissibility of document 
since admissibility of evidence was 
determined by law of United States. 
U.S.—^U. S. v. Grabina, C.C.A.N.Y., 119 
P.2d 863. 

Privileged commTUiioations 

The federal court follows law of 
the state of forum on question of 
privileged communications. 

U.S.—Palmer v. Fisher, C.A.I11., 228 
F.2d 603, certiorari denied Fisher 

V. Pierce, 76 S.Ct. 1030, 361 U.S. 
965, 100 L.Ed. 1486. 

In re Albert Llndley Lee Me¬ 
morial Hospital, D.C.N.Y., 116 F. 
Supp. 643, affirmed, C.A., 209 F.2d 
122, certiorari denied Cincatta v. 

U. S., 74 S.Ct. 709, 347 U.S. 960, 98 
L.Ed. 1104. 

Bnles of other state 

State rules of evidence do not fur¬ 
nish basis for admission of evidence 
in United States courts of another 

U.S.—Schillie v. Atchison, T. & S. 
f: Ry. Co., C.A.MO., 222 F.2d 810. 

94. U.S.—Halecki v. United N. Y. 
and N. J. Sandy Hook Pilots Ass’n, 

C. A.N.Y., 261 F.2d 708. 

State law not absolutely binding 
Although the federal Rule declares 
that all evidence shall be admitted 
which is admissible under statutes of 


The law of the 1 sitions,^ and has 

United States, or under rules of evi¬ 
dence heretofore applied in courts of 
United States on hearing of suits in 
equity, or under rules of evidence ap¬ 
plied in courts of general Jurisdiction 
of state in which United States court 
is held, a federal court is not abso¬ 
lutely bound by a state rule of evi¬ 
dence, but admissibility in federal 
courts is to be deduced from the gen¬ 
eral principles and related federal 
decisions, even though there is no 
stated federal equity precedent avail¬ 
able. 

U.S.—^Een v. Consolidated Freight- 
ways, D.C.ND., 120 F.Supp 289, 
affirmed, C.A., 220 F.2d 82. 

95. U.S.—^Phelan v. Middle States 
Oil Corp., C.A.N.Y., 220 P.2d 693, 
certiorari denied Cohen v. Glass, 75 
S.Ct. 772, 349 U.S. 929, 99 L Ed. 
1260—Erie R. Co. v. Lade, C.A. 
Ohio, 209 P.2d 948—^Newman v. 
Clayton F. Summy Co., C.C.A.N.Y., 
133 F.2d 465. 

Gillespie v. Equitable Life As- 
sur. Soc. of U. S„ D.C.Pa., 152 F. 
Supp. 109—Lewis v. W. T. Grant 
Co., D.CW.Va., 129 F.Supp. 805. 

96. U.S.—Conn v. Young, C.A.Vt., 
267 P.2d 726—^Persons v. Gerlmger 
Carrier Co., C.A.Or, 227 F.2d 337 
—^Norwood V. Great Am. Indem. 
Co., C.C.A.Pa., 146 P.2d 797—Rus¬ 
sell V. Barnes Foundation, C.C.A. 
Pa., 143 P.2d 871, certiorari denied 
66 S.Ct. 122, 323 U.S. 771, 89 L.Ed. 
616. 

Statute as nae of evidence 
Although statute relating to un¬ 
authorized publication or use of com¬ 
munications has certain civil and 
criminal significance by virtue of 
other sections of Federal Communi¬ 
cations Act and is not designated as 
a rule of evidence, it becomes a rule 
of evidence for federal courts by Ju¬ 
dicial construction. 

U.S.—U. S. V. Sugden, C.A.Ariz., 226 
F,2d 281, affirmed 76 S.Ct. 709, 351 
U.S. 916, 100 L.Ed. 1449. 

97. Prior administrative opinion 

In action against shippers to re¬ 
cover charges involving question 
whether pipe thread protecting rings 
should be classified as pipe fittings 
or scrap iron, admission of inters 
state commerce commission opinion 
rendered on shippers’ complaint hold¬ 
ing that rings fell within classifica¬ 
tion of pipe fittings and that rates 
imposed were not unreasonable was 
proper where case was tried without 

667 


been applied as well with respect 

a Jury, and the district court did not 
treat the opinion as res Judicata. 

U S —Crancer v. Lowden, Mo., 62 S. 
Ct. 763, 315 U.S. 631, 86 LEd. 1077, 
rehearing denied 62 S.Ct. 1030, 316 
U.S. 708, 86 L.Bd. 1776. 

98. U.S—U. S. V. U. S. Gypsum Co, 
App.D.C., 68 S.Ct. 525, 333 U.S. 
364, 92 L.Ed. 746, rehearing denied 
68 S.Ct. 788, 333 U.S. 869, 92 L.Ed. 
1147. 

Gallis V. Peelle Co., C.AN.Y., 264 
P.2d 663—^Ettelson v. Metropolitan 
Life Ins. Co., C.C.A.N-.J.. 164 P.2d 
660—Kohler v. Jacobs, C.C.A.Ga., 
138 F2d 440—Pollack v. Metropol¬ 
itan Life Ins. Co., C.C.A.N.J, 138 
F.2d 123. 

W. F. & John Barnes Co. v. In¬ 
ternational Harvester Co., D.C.Ill., 
61 FSupp. 264, affirmed, C.C.A., 145 
F.2d 916, certiorari denied 65 S.Ct. 
687, 324 U S. 850, 89 L.Ed. 1410. 

Jones V. Piper Aircraft Corp, D. 
C.Pa., 18 P.R.D. 181. 

99. Affidavits attached to plaintiff’s 
reply argument could not be consid¬ 
ered evidence until they were in 
some way introduced and made a 
part of the record in proceeding to 
hold plaintiff in contempt of court 
for allegedly evasive and false an¬ 
swers to interrogatories. 

U.S.—Crosley Radio Corporation v. 
Hieb, D.C.Iowa, 40 F.Supp. 261. 

X. U.S.—^Franzen v. E. I. Du Pont 
De Nemours & Co., C.C.A.N.J., 146 
P.2d 837. 

Identity 

In action under Jones Act for in¬ 
juries allegedly sustained by sea¬ 
man during altercation with chief 
officer while vessel was In port, iden¬ 
tity by deponents of seaman and his 
associates as those who had attacked 
officer prior to altercation was suffi¬ 
cient for admission of depositions. 
U.S.—Campbell v. Waterman S. S. 

Corp., D.C.Pa., 110 F.Supp. 146. 
Substantial cross-examination 
Testimony of deponent was admis¬ 
sible in action to determine owner¬ 
ship of certain securities, even 
though, due to deponent’s ill health, 
cross-examination could not be com¬ 
pleted, where purposes of cross-ex¬ 
amination were substantially accom¬ 
plished. 

U.S.—Jaiser v. Milligan, D.C.Neb., 
120 F.Supp. 599. 

Fart of record 

Where plaintiffs were contending 
that complaint stated not only a case 
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to photographs,2 and testimony given in a former 
action 3 

Prior to adoption of the Federal Rules of Civil 
Procedure, the controlling rules of evidence were 


those. provided by federal statutes, and, in default 
of such statutes, those applied in the courts of the 
state where the federal court was sitting,^ although 
there were decisions holding that the federal courts 


for patent Infringement but also a 
case for the misuse of confidential 
information which defendant was al¬ 
leged to have received from patentee, 
on patentee's death prior to trial, 
patentee’s pre-trial deposition taken 
at instance of defendant could be 
deemed a part of the record. 

U S —Schenk v. United Aircraft Cor¬ 
poration, D.C.Conn., 43 F.Supp. 679, 
modified on other grounds, C.CA.., 
128 F.2d 632. 

2. U.S.—Rosenthal v. Compagnie 
Generale Transatlantlque, D.C.N. 
Y., 14 F.R.D. 33, reargument grant¬ 
ed 14 F.R.D. 336. 

3. Similar case 

Under Federal Rule with respect 
to form and admissibility of evi¬ 
dence, Arkansas Federal District 
Court, hearing interpleader action 
brought to determine beneficiary of 
life policy, could accept, as authori¬ 
ty for admission of testimony as to 
various statements of insured made 
prior to his death, a decision of the 
10th Circuit Federal Court of Ap¬ 
peals permitting admission of such 
testimony in similar case, or a deci¬ 
sion of an Arkansas State Court to 
similar effect. 

U.S.—^John Hancock Mut, Life Ins. 
Co. V. Menson, D.C.Ark., 97 F.Supp. 
320. 

Test 

The test for admissibility of tes¬ 
timony given at former trial Is 
whether former testimony was given 
under such circumstances that the 
party opponent had the same inter¬ 
est and motive in his cross-exam¬ 
ination that present opponent has, 
and such test is not restricted to ap¬ 
ply to depositions alone, since trial 
testimony, subject to all safeguards 
of the courtroom, and conducted with 
all formal procedures, if anything 
is an even more reliable means of 
getting at the truth, and In action 
for loss of plaintiff’s thoroughbred 
race horse as result of collision with 
defendant race horse on training 
track, wherein defendant counter¬ 
claimed for loss of defendant’s race 
horse, testimony given in prior ac¬ 
tion by plaintiff's jockey for injuries 
sustained in same collision should 
be admitted if there was basis for 
admitting such evidence under the 
liberal philosophy of the Federal 
Rules, as against contention that 
state rule, which purportedly ex¬ 
cluded such prior testimony, was 
controlling. 

U.S.—^Hertz v. Graham, D.C.N.Y., 23 
F.R.D. 17. 

4- U.S.—Dyon v. Mutual Benefit 


Health & Accident Ass'n, Ark, 59 
S.Ct. 297, 305 U.S. 484, 83 L.Ed. 
303, rehearing denied 69 S.Ct. 459, 
306 U.S. 667, 83 D.Ed. 1062—Con¬ 
necticut Mut. Life Ins. Co. v. Un¬ 
ion Trust Co., N.Y., 5 S.Ct. 119, 112 

U. S. 260, 28 L.Ed. 708—Thompson 

V. Central Ohio R. Co., Ohio, 6 
Wall. 134, 18 L.Ed. 765—Sims v. 
Hundley, Miss., 6 How. 1, 12 L.Ed. 
319. 

Hunter v. Derby Poods, C.C.A.N. 
Y., 110 F.2d 970, 133 A.L.R. 255— 
Coca-Cola Bottling Co. of Hender¬ 
son V. Munn. C.C.A.N.C., 99 P.2d 
190—Collins V. Streitz, C.C.A.Ariz., 
95 P.2d 430, certiorari denied 69 
S.Ct. 67, 305 U.S. 608, 83 L.Ed. 387 
—O’Donnell v. U. S., C.C.A.Cal., 91 
P.2d 14, reversed on other grounds 
58 S.Ct. 708, 303 U.S. 501, 82 L.Ed. 
980—Freedom Casket Co. v. New 
York Life Ins. Co., C.C.A.Pa.. 88 P. 
2d 833, certiorari denied New York 
Life Ins. Co. v. Freedom Casket 
Co., 57 S.Ct. 795, 301 U.S. 693, 81 
LEd. 1349—Lang Co. v. Port, C.C 
A.N.J., 76 P.2d 27—Virginia Beach 
Bus Line v. Campbell, C.C.A.N.C., 
73 F.2d 97, certiorari denied 55 S. 
Ct. 637, 294 U.S. 727, 79 L.Ed. 1258 
—Aetna Life Ins. Co. of Hartford, 
Conn., V. Kelley, C.C.A.Mo., 70 F.2d 
689, 93 A.L.R. 471—Alexander v. 
Missouri State Life Ins. Co., C.C.A. 
Ill., 68 F.2d 1, certiorari denied 64 
set. 860, 292 U.S. 660, 78 L.Ed. 
1499—^New York Life Ins. Co. v. 
Anderson, C.C.A.Minn., 66 P.2d 706 
—Metropolitan Casualty Ins. Co. v. 
Smith & Smith, C.C.A.Wash., 58 P. 
2d 699—^Pure Oil Pipe Line Co. v. 
Ross, C.C.A.Okl., 61 F 2d 926—Keur 
V. Weiss, C.C.A.Va., 37 P.2d 711— 
Chicago Fire & Marine Ins. Co. of 
Chicago, Ill., V. Hyde Park Congre¬ 
gational Church, C.C.A.MO., 36 P.2d 
73—Standard Oil Co. v. Cates, C.C. 
A.N.C., 28 P.2d 718, certiorari de¬ 
nied 49 S.Ct, 179, 278 U.S. 664, 73 
L.Ed. 564—Island Development Co. 
V. McGeorge, C.C.A.N.J., 26 F.2d 
841, certiorari denied McGeorge v. 
Island Development Co., 49 S.Ct. 
37, 278 U.S. 642, 73 L.Ed. 667, and 
mandate denied, C.C.A, Island De¬ 
velopment Co. v. McGeorge, 37 P. 
2d 345—Fisher Flouring Mills Co. 
V. U. S., C.C.A.Wash., 17 P.2d 232— 
American Ry. Express Co. v. Rowe, 
C.C.A.Mass, 14 F.2d 269, certiorari 
denied 47 S.Ct. 336, 278 U.S. 743, 71 
L.Ed. 869—^Von Crome v. Travelers’ 
Ins. Co. of Hartford, Conn., C.C.A. 
Mo., 11 P.2d 350, certiorari denied 
46 S.Ct. 482, 271 U.S. 665, 70 L.Ed 
1140—^E. I. Du Pont de Nemours & 
Co. V. White, C.C.A.N.J., 8 F.2d 6— 
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Franklin Sugar Refining Co. v. Lu- 
ray Supply Co., C.CA.Va., 6 P.2d 
218—Southwest Metals Co. v. Gom¬ 
ez. C.C.A.Ariz., 4 F 2d 215, 39 A.L.R. 
1416—Neal v. U. S., C.C.A.Okl., 1 P. 
2d 637—E. I. Du Pont De Nemours 
& Co. V. Tomlinson, C.C.A N.C., 296 
P. 634—^Western Union Telegraph 
Co. V. Ammann, C.C.A.N.J., 296 F. 
453. 

Riley V. Lukens Dredging & Con¬ 
tracting Corporation, D.C.Md., 4 P. 
Supp. 144. 

Langsenkamp v. Broscalsa Chem¬ 
ical Co., D.C.Ohlo, 21 P.2d 207, re¬ 
versed on other grounds, C.C.A, 
Brocalsa Chemical Co. v. Langsen¬ 
kamp, 32 P.2d 725. 

25 C.J. p 817 notes 19, 20, p 818 note 
21—22 C.J. p 779 note 59. 

State mles as roles of decision 
Under U.S.Rev.St. § 721, which de¬ 
clared that the laws of the several 
states, except where the Constitution, 
treaties, or statutes of the United 
States otherwise required or pro¬ 
vided, should be regarded as rules 
of decision in trials at common law, 
in the courts of the United States 
in cases where they applied, the fed¬ 
eral courts, in all civil cases not 
within the exceptions noted, were re¬ 
quired to observe, as rules of deci¬ 
sion, the rules of evidence prescribed 
by the laws of the states in which 
such courts were held. 

U.S.—Connecticut Mut. L. Ins. Co. 
V. Union Trust Co., N.Y., 6 S.Ct. 
119, 112 U.S. 260, 28 L.Ed. 708. 

Va.—^McGuire v. Atlantic Coast Line 
R. Co., 118 S.B. 225, 136 Va. 382. 

25 C.J. p. 818 note 21 [a]. 

Rule In eqnity trials 
The rule in equity trials was to 
receive all offered proofs, if under 
any theory they were or might be 
material; but a statement of account 
was not considered evidence in this 
connection. 

U.S.—Carson v. American Smelting 
& Refining Co., D.C.Wash., 25 F.2d 
116. 

Frodnotlon of books and writings 
(1) Under Rev.St. § 724 the federal 
courts could, in the trial of actions at 
law, require the parties to produce 
books or writings in their possession 
or power which contained evidence 
pertinent to the issue, in cases and 
under circumstances where they 
might be compelled to produce the 
same by the ordinary rules of pro¬ 
ceeding in chancery. 

U.S.—Third Nat. Bank & Trust Co. ▼. 
U. S., C.C.AOhio, 63 F.2d 599. 
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were not bound by the state rules in an action at 
common law.^ 

Amount in controversy. That the necessary 
amount in controversy is involved may be shown 
by the evidence.® General rules of evidence are ap¬ 
plicable to the question of the admissibility of evi¬ 
dence relating to the value or amount in con¬ 
troversy.*^ 

Res gestae. As to res gestae the law of the 
forum is followed in actions in the federal courts.® 


Hearsay. Under Rule 43 (a) evidence may be ad¬ 
missible as an exception to the hearsay rule.® The 
admissibility of a writing made in the regular course 
of business as an exception to the hearsay rule is 
discussed infra § 457. 

§ 453. -Relevancy, Materiality, and Com¬ 

petency 

Admissibility of evidence depends on Its relevancy, 
materiality, and competency. 


Gregory v. Chicago, M. & St. P. 

B. Co., C.aiowa, 10 P. 629, 3 Mc¬ 
Crary 374. 

Land Oberoesterreich v. Gude, D. 

C. N.Y., 19 F Supp. 782. 

(2) Such production was for use 
on, and not to prepare for, trial and 
would not be required where the 
documents were subject to subpoena 
duces tecum. 

U.S.—Land Oberoesterreich v. Gude. 
supra. 

5> U.S.—Hawthorne v. Eckerson Co., 
C.C.A.Vt., 77 P.2d 844—Pariso v. 
Towse, C.C.A.N.Y., 45 P.2d 962— 
Massachusetts Bonding & Insur¬ 
ance Co. V. Norwich Pharmacal Co., 
C.C.A.N.Y., 18 P.2d 934—West Ten¬ 
nessee Grain Co. v. J. C. Shaffer & 
Co., C.C.A.Tenn., 299 P. 197—^Union 
Pac. B. Co. V. Yates, Iowa, 79 P. 
684, 25 C.C.A. 103, 40 L,B.A. 653. 

As to general evidentiary roles, 
state decisions are not binding on 
federal courts when opposed to rules 
settled by controlling decisions of 
United States courts. 

U.S.—^De Soto Motor Corporation v. 
Stewart, C.C.A.N.M., 62 F.2d 914. 

Battaglia v. U. S., D.C.I11., 9 P. 
Supp. 360. 

State law in nature of penalty, ex¬ 
cluding certain instruments from 
evidence, not because of their lack 
of probative value but because of 
nonpayment of taxes on the transac¬ 
tion evidenced thereby, is not bind¬ 
ing on the federal courts. 

U.S.—^Marsh v. Leseman, N.Y., 242 F. 

484, 166 C.C.A. 260. 

26 C.J. p 818 note 33. 

Decisions oritioized 

**These decisions seem to have been 
Influenced by the previously accept¬ 
ed rule that decisions of the state 
courts on questions of general law 
are not binding on the federal courts, 
a rule no longer tenable in view of 
the overruling of Swift v. Tyson, [N. 
Y.] 16 Pet. 1, 18, 10 L.Ed. 866, by 
Brie Bailroad Co. v. Tompkins [N. 
Y., 68 S.Ct. 817, 304 U.S. 64, 82 L.Ed. 
1188, 114 A.L.B. 1487] and Buhlln v. 
New York Life Ins. Co., Pa., 68 S. 
Ct. 860, 304 U.S. 202, 82 L.Ed. 1290.” 
U.S.—Coca-Cola Bottling Co. of Hen¬ 


derson V. Munn, C.C.A.N.C., 99 F.2d 
190, 194. 

e. U.S.—Leitch v. City of Chicago, 
C.C.A.I11.. 41 P.2d 728, certiorari 
denied 61 S.Ct. 106, 282 U.S. 891, 

76 L.Ed. 786. 

7. U.S.—^National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
Mo., ex rel. and to Use of Schwar- 
zenbach, C.C.A.Mo., 123 P.2d 573. 

Evidence held admissible 
U.S.—Buck V. Gallagher, Wash., 59 S. 
Ct. 740, 307 U.S. 96, 83 L.Ed. 1128. 

8. U.S.—Van Wie v. U. S., D.C.Iowa, 

77 P.Supp. 22. 

Discretion of court 

In action for Injuries sustained by 
plaintiff’s decedent while working for 
defendant railroad when he attempt¬ 
ed to throw the switch, district court 
did not abuse its discretion in refus¬ 
ing to admit testimony as to dece¬ 
dent’s statement made about an hour 
after the accident under “res gestae” 
rule. 

U.S.—Stewart v. Baltimore & O. B. 

Co., C.C.A.N.Y., 137 P.2d 627. 
Evidence held admissible 

(1) In action in federal district 
court in Georgia under the Federal 
Employers’ Liability Act, court prop¬ 
erly admitted testimony of physician 
concerning patient’s complaints of 
pain when patient was manipulated 
by physician, although examination 
by physician was made after his 
treatment of patient had terminated 
and at a time when he was examin¬ 
ing patient in order to testify as a 
witness. 

U.S.—^Atlantic Coast Line B. Co. v. 
Dixon, C.A.Ga., 207 P.2d 899. 

(2) In action for injuries sustain¬ 
ed by plaintiff’s decedent while work¬ 
ing for defendant railroad when he 
attempted to throw a switch, testi¬ 
mony of fellow employee that plain¬ 
tiff's decedent told him immediately 
after alleged accident that he had 
tried to throw the switch and that he 
could not do it, and that he had 
wrenched his side in trying to do it, 
was admissible under ”res gestae” 
rule. 

U.S.—Stewart v. Baltimore & O. B. 
Co., C.C.A.N.Y., 137 P.2d 627. 

(3) Where deceased had returned 
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about thirty minutes after leaving 
home in morning and complained of 
pain in his stomach, testimony of de¬ 
ceased’s widow, in action for acci¬ 
dental death benefits, that deceased, 
about thirty minutes before death, 
said that he had sucked gas down his 
throat while gauging a gasoline tank 
was admissible as part of the “res 
gestae.” 

U.S.—^Hartford Accident & Indem¬ 
nity Co. V. Olivier, C.C.A.Tex., 123 
P.2d 709. 

9. Evidence held admissible 

(1) Where railings on third and 
fourth floor landings of outside stair¬ 
way were in substantially similar 
condition and subjected to same 
weather exposure, in action for inju¬ 
ries sustained when railing on fourth 
floor landing gave way, testimony 
concerning complaint made of rail¬ 
ing on third floor landing was admis¬ 
sible over objection of hearsay as 
bearing on question of notice. 

U.S.—New York Life Ins. Co. v. 

Seighman, C.C.A.Ohio, 140 P.2d 930. 

(2) In action for libel based on a 
newspaper article asserting that 
plaintiff had been a patient in a men¬ 
tal institution, testimony of witness¬ 
es who told of third persons who had 
asked them whether plaintiff had 
been confined or had said that they 
thought she had been so confined, al¬ 
though hearsay, was competent evi¬ 
dence of relevant fact of declarants' 
belief under exception to hearsay 
rule that when a person's feelings or 
beliefs are relevant, his declaration 
is competent evidence of their exist¬ 
ence. 

U.S.—^Mattox V. News Syndicate Co., 
C.A.N.Y.. 176 P.2d 897, certiorari 
denied 70 S.Ct. 100, 338 U.S. 868, 
94 L.Ed. 626, 12 A.L.R.2d 988. 

(3) In action for libel based on a 
newspaper article, difficulties inci¬ 
dent to production of direct evidence 
of those who read libel as to impres¬ 
sion it left on their minds are not so 
great as to require total suppression 
of such direct evidence, and by lim¬ 
iting number of witnesses, it is per¬ 
missible to put before jury a fair 
sample of effect on readers of the li¬ 
bel. 

U S.—^Mattox V. News Syndicate Co., 
supra. 
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Under the Federal Rules of Civil Procedure, Rule 
43 (a), admissibility of evidence is generally placed 
on the sole basis of relevancy and materiality.^® 
Evidence is relevant so far as it is rationally proba¬ 
tive of the consequences for which a person may be 
liable,but whether it is competent is determined by 
Rule 43 (a) .12 Relevant testimony is incompetent 
if it is the sort of evidence which the court of the 
forum will refuse to accept on any issue,and if it 
is not admissible under the practice of federal courts 
of equity.i^ Under the Federal Rules the relevancy 
of evidence is not keyed to the particular persons 
before the court. 
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Jurisdictional facts may be established by any 
competent evidence.!® 

I 454 . - Best and Secondary Evidence 

The federal courts follow and apply the best evidence 
rule. 

In the federal courts, as in other courts, the best 
evidence the nature of the case will admit of is 
always required, if possible to be had, but if not 
possible, then the best evidence that can be had is 
allowed.!*^ Generally, the best evidence rule is lim¬ 
ited to cases where the contents of a writing are to 
be proved.!® Jhe best evidence of a statute of a 


10. U.S.—U. S. V. Vehicular Park¬ 
ing, D.C.Del., 52 F.Supp. 751. 

Discretion, of oourt 

The admission or exclusion of any 
evidence, as being properly relevant 
or being too remote, is in the federal 
courts a matter primarily for trial 
court's judgment, and its rulings in 
this respect will not be disturbed 
except for clear and prejudicial 
abuse of discretion. 

U S.—^Hawkins v. Missouri Pac. R. 
Co., CA.Ark., 188 F.2d 348. 

11. U.S—^Doucette v. Vincent, C.A. 
Mass., 194 F.2d 834—^Mattox v. 
News Syndicate Co., C.A.N.Y., 176 
P.2d 897, certiorari denied 70 S.Ct. 
100, 338 U.S. 858, 94 Lr.Bd. 525, 12 
A.L..R.2d 988. 

Young V. Terminal R. R. Ass’n of 
St. Louis, D.CMo., 70 F.Supp. 106. 
Dvidence held relevant 

(1) In libel action based on defam¬ 
atory statement that plaintiff had 
once been a patient in a mental in¬ 
stitution, testimony of several wit¬ 
nesses that after article appeared 
other persons had asked witnesses 
whether plaintiff had been in an in¬ 
sane asylum, testimony that family 
of a witness had taken truth of 
statement for granted, and plaintiff’s 
testimony that others had asked her 
about article, that she overheard em¬ 
barrassing comments and as to her 
resulting self-consciousness and em¬ 
barrassment. 

U.S—Mattox V. News Syndicate Co., 
supra. 

(2) Testimony that plaintiff, aft¬ 
er she had been libeled called in a 
doctor was not hearsay and was rele¬ 
vant to show extent of her suffering. | 
U.S.—Mattox v. News Syndicate Co., 

supra. 

(3) Testimony that after libelous 
article appeared, plaintiff was absent 
from her work for a season, was 
competent to show extent of plain¬ 
tiff’s suffering from the libel, and 
was admissible notwithstanding 
plaintiff made no claim for special 
damages where court told jury not 
•CO take It into consideration in mak¬ 
ing their award. 


U.S.—Mattox V. News Syndicate Co, 
supra. 

(4) In action under Federal Em¬ 
ployers’ Liability Act by a railroad 
employee for injuries sustained while 
working on the switch engine, evi¬ 
dence of the fact that employee had 
had an accident some years before of 
the type medically recognized as be¬ 
ing most commonly productive of the 
injury now claimed allowed railroad 
to inquire into extent of former in¬ 
jury and medical questions there- 

I about. 

U S.—Hawkins v. Missouri Pac. R. 
Co., C.A.Ark., 188 F.2d 348. 

(5) Blood test evidence. 

U.S.—^U. S. ex rel. Dong Wing Ott 
V. Shaughnessy, C.A.N.Y., 220 F. 
2d 537, certiorari denied 76 S.Ct. 

! 60, 350 U.S. 847, 100 L.Ed. 754. 

Lue Chow Kon v. Brownell, D.C. 
N.Y., 122 F.Supp. 370, affirmed, C. 
A., 220 F.2d 187, 

Lee Wing Get v. Dulles, D.C.N. 
T., 18 F.R.D. 415. 

12. U.S.—Mattox V. News Syndicate 
Co., C.A.N.Y., 176 F.2d 897, certio¬ 
rari denied 70 S.Ct. 100, 338 U.S. 
858, 94 L.Ed. 526, 12 A.L.R.2d 988. 
13- U.S.—^Mattox V. News Syndicate 
Co., supra. 

14. U.S.—Mattox V. News Syndicate 
Co„ supra. 

15. U.S,—Eagle Lion Films v. 

Loew’s Inc,, C.A,N.Y., 219 F.2d 

196. 

16. U.S.—Chicago & A. R. Co. v. 
Allen, Ill., 249 F. 280, 161 C.C.A. 
288, certiorari denied 38 S.Ct. 336, 
246 U.S. 666, 62 L.Ed. 929. 

17. U.S.—^U. S. V. Certain Parcels 
of Land, Etc., D.C.Cal., 16 F.R.D. 
224. 

Copies of letters 

In action for overtime wages un¬ 
der Fair Labor Standards Act, copies 
of letters showing defendant’s reli¬ 
ance on War Department’s ruling 
that employees such as plaintiffs, en¬ 
gaged in construction work at ord¬ 
nance plant built by defendant under 
contract with federal government, 
are not covered by such Act, in sup¬ 
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port of defense under Portal-to-Portal 
Act, were admissible as secondary 
evidence under Tennessee rule, which 
is more liberal than Federal Rule, 
where reliance on copies was neces¬ 
sary because defendant was involved 
in similar litigation elsewhere. 

U.S.—Shaeffer v. Praser-Brace Engi¬ 
neering Co., D.C.Tenn., 104 F.Supp. 
871. 

Bvidenoe admissible under the Bnle 

(1) In a libel action, the injury to 
plaintiff's reputation being the aggre¬ 
gate of detractions which he may 
suffer in minds of all those who read 
the libel, thereby making testimony 
of such persons the best evidence, 
in view of the impossibility in the 
case of a newspaper article, of se¬ 
curing testimony of such persons, 
evidence is admissible in its stead 
of plaintiff’s standing of extent of 
newspaper’s circulation and of oth¬ 
er relevant general considerations. 
U.S.—^Mattox V. News Syndicate Co, 

C.A.N.Y., 176 F.2d 897, certiorari 
denied 70 S.Ct. 100, 338 U.S. 868, 
94 L.Ed. 625, 12 A.L.R.2d 988. 

(2) Where certified copy of claim 
for income taxes filed against tax¬ 
payer’s estate by collector of inter¬ 
nal revenue in probate court was 
filed in district court without objec¬ 
tion, although it may not have been 
the best evidence, it could be there¬ 
after considered in action by the 
United States against executor and 
executrix of taxpayer to enforce a 
lien for income taxes against realty. 
U.S.—U. S. v. Ettelson, C.C.A.Wis., 

169 F.2d 193. 

18. U.S.—Herzig v. Swift & Co., C. 

C.A.N.Y., 146 F.2d 444. 

Evidence held inadmissible 

In importer’s action against car¬ 
rier-by-sea to recover amount ad¬ 
vanced in reliance on defendant’s 
fraudulently issued bills of lading 
which represented that certain news¬ 
print was on board its vessel on a 
certain date when in fact it was not, 
photostatic copies of plaintiff’s books 
of account which apparently refiect- 
ed the amount received from its sale 
of newsprint were not admissible un- 
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foreign country has been held to be the certificate of 
the lawful custodian of the record of the statutes of 
that country.19 

§ 455. - Documentary Evidence 

In the federal courts, documentary evidence is ad¬ 
missible if it is competent for the purpose for which it 
is offered. 


In the application of the principles governing ad¬ 
missibility of evidence under Federal Rules of Civil 
Procedure, Rule 43 (a), documentary evidence is ad¬ 
missible if it is competent for the purpose for which 
it is offered.20 Rules of evidence of state courts 
may govern the admissibility of documents,but 
state rules as to admission of documentary evidence 


der New York statute providing that 
specific statutory methods of prov¬ 
ing contents of documents shall not 
preclude proof according to rules of 
common law, since under Federal 
Rule plaintiff was hound by so-called 
“best evidence” rule to introduce 
the original books of account. 

U.S.—Toho Bussan Kaisha, Limited 
V. American President Lines, Lim¬ 
ited, C.A.N.Y., 265 F.2d 418. 

19 . U.S.—Barber v. Tadayasu Abo, 
C.A.Cal., 186 F.2d 775, certiorari 
denied 72 S.Ct. 39, 342 U.S. 832, 96 
L.Ed. 629, and 72 S.Ct. 40, 342 U.S. 
832, 96 L.Ed. 629. 

20. Doonmentary evidence held ad¬ 
missible 

(1) In action for death of fore¬ 
man of construction company, who 
was killed when truck operated by 
employee of baking company struck 
cable strung across city street, tri¬ 
al court erred in refusing to admit 
in evidence official accident report 
compiled by police chief in his of¬ 
ficial capacity, but such error was 
not prejudicial where police chief 
testified competently as to all perti¬ 
nent matters contained therein. 

U.S.—McKee v. Jamestown Baking 

Co., C.A.Pa., 198 F.2d 551. 

(2) Certificate of state bureau of 
vital statistics, showing cause of in¬ 
sured’s death, was held properly ad¬ 
mitted in evidence. 

U.S.—^Von Crome v. Travelers’ Ins. 
Co. of Hartford, Conn., C.C.A.Mo., 
11 F.2d 350, certiorari denied 46 
S.Ct. 482, 271 U.S. 665, 70 L.Ed. 
1140. 

(3) In anti-trust suit, memoran¬ 
dum from witness to corporate offi¬ 
cers was admissible over the objec¬ 
tion that it was offered to impeach 
the witness’s testimony and that it 
was not proper rebuttal evidence. 
U.S.—U. S. V. B. I. Du Pont De Ne¬ 
mours & Co., D.C.I11., 126 F.Supp. 
27. 

(4) In anti-trust suit, exhibits con¬ 
sisting of excerpts from competitive 
reports made by corporate fabrics 
department to executive committee 
offered to rebut the defense evidence 
on trade relations in fabrics and fin¬ 
ishes between the corporate defend¬ 
ant and motor corporation were ad¬ 
missible over the objection that they 
were not rebuttal evidence and sought 
to impeach defense witnesses with¬ 
out laying proper foundation. 


U.S.-—U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., supra. 

(5) In action by the United States 
to cancel naturalization certificate of 
naturalized citizen, who had been 
born in Italy, court would rely on 
text of Italian statute as it appeared 
in certificate of expatriation issued 
by United States Vice Consul in Na¬ 
ples, where naturalized citizen did 
not question authenticity of the text, 
and did not move to strike the text 
of the statute from the certificate on 
ground that the statute had not been 
correctly established. 

U.S.—U. S. V. Cuccaro, D.C.N.Y., 138 
F.Supp. 847. 

(6) In suit for breach of license 
agreement with respect to patent de¬ 
vices, where special master reported 
that inspection should not be made 
of certain exhibit covered by plain¬ 
tiff’s motion for leave to inspect but 
defendant produced documents from 
among such exhibits and caused them 
to be introduced in evidence, other 
documents offered by plaintiff from 
the same class of exhibits was prop¬ 
erly admitted as relating to matter 
involved in the action. 

U.S.—Stentor Electric Mfg. Co. v. 
Klaxon Co., D.C.Del., 30 F.Supp 
425, affirmed, C.C.A., 116 P.2d 268, 
reversed on other grounds 61 S.Ct. 
1020, 313 U.S. 487, 85 L.Ed. 1477, 
and affirmed, CC.A., 125 F.2d 820, 
certiorari denied 62 S.Ct. 1284, 316 
U.S. 686, 86 L.Ed. 1767. 

Documentary evidence held not ad¬ 
missible 

(1) In action against fraternal ben¬ 
efit society for accidental death bene¬ 
fits, where two detectives had tes¬ 
tified that husband had told them 
at hospital that he had shot himself 
and that he was “sick and tired of 
living,” police report, which stated 
that husband had told detectives 
that he had shot himself in an at¬ 
tempt to commit suicide, was proper¬ 
ly prevented from being used to re¬ 
habilitate the detective after plaintiff 
Introduced testimony that one de¬ 
tective had not referred to quoted 
phrase when questioned before trial. 
U.S.—National Postal Transport 

Ass’n V. Hudson, C.A.Mo., 216 F. 
2d 193. 

(2) In action against United States 
for Injuries to pedestrian struck by 
defendant’s mail truck, district court 
did not err in refusing to allow plain¬ 
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tiff’s counsel to examine F. B. I. 
agent’s report of interview with 
plaintiff’s witness, whose testimony 
supposedly conflicted with his an¬ 
swers to questions during interview, 
for purpose of attacking agent’s cred¬ 
ibility as government witness con¬ 
cerning such answers, in absence of 
record showing that agent used re¬ 
port to refresh his recollection while 
testifying. 

U.S.—Imperatore v. U. S., C.A.N.T., 
193F.2d 409. 

(3) In action against the United 
States under the Federal Tort Claims 
Act to recover for death of passen¬ 
ger on airplane of the United States 
Air Force, on ground that pilot was 
negligent, report of the Army Air 
Force Board concerning the accident 
was inadmissible. 

U.S.—Chapman v. U. S., C.A.Tex., 194 
F.2d 974, certiorari denied 73 S.Ct. 
19, 344 U.S. 821, 97 L.Ed. 639. 

(4) In action to recover alleged 
overpayment of income taxes, affida¬ 
vit, which was attached to plaintiffs’ 
motion for summary judgment, would, 
if it had been offered in evidence, 
be subject to valid objection since 
it would have foreclosed the govern¬ 
ment from cross-examination of af¬ 
fiant. 

U.S.—Lacy v. U. S., C.A.I11., 207 F.2d 
352. 

Identification of signatiire 

In action against air line for death 
of plaintiff’s decedent in airplane 
crash, where plaintiff attempted to 
qualify and identify photostatic doc¬ 
uments of report allegedly relating 
to last radio message received from 
airplane prior to crash by having at¬ 
torney compare signature on docu¬ 
ment with another document and 
state whether signatures were same, 
sustaining of defendant’s objections 
that plaintiff had not shown either of 
two signatures or one on document 
was acknowledged to be signature 
of party who allegedly made report 
and for reason that plaintiff had not 
shown the witness was competent to 
compare signatures as an expert, 
was proper. 

U.S.—Schuyler v. United Air Lines, 
D.C.Pa., 94 F.Supp. 472, affirmed, 
C.A., 188 P.2d 968. 

21. U.S.—Freedom Casket Co. v. 
New York Life Ins. Co., C.C.A Pa., 
88 P.2d 833, certiorari denied New 
York Life Ins. Co. v. Freedom 



§§ 455-456 FEDERAL CIVIL PROCEDURE 


have been held not binding on a federal court in a 
common law action ,22 nor in an action under the 
Federal Tort Claims xA.ct.23 Letters have been held 
not admissible where the writer was no longer avail¬ 
able to testify concerning their contents.^^ Entries 
in documents are not admissible where they are 
merely self-serving declarations.^^ 

§ 455,-Official Records 

Official records, made by public officials In the per¬ 
formance of their duties in compliance with statutory 
requirements, or copies of such records, may, where 
authenticated as required by law, be admissible In evi¬ 
dence. 

Generally, where some enactment or rule of law 
requires or authorizes a public official to make a 
certificate or written statement as to some matter 
or fact pertaining to, and as a part of, his official 
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duty, such writing is competent evidence of the 
matter or fact recited therein,26 but records which 
concern causes and effects, involving the exercise 
of judgment and discretion, expressions of opinions, 
or the making of conclusions, are not admissible as 
public records.27 Ordinarily they should concern 
matters to which the official himself could have tes¬ 
tified if called in person.28 Under the provisions of 
28 U.S.C.A. § 1733 concerning the admissibility of 
government records and papers, or properly authen¬ 
ticated copies or transcripts thereof,various docu¬ 
ments or copies have been held admissible,30 or not 
admissible^i in particular cases. 

There must be substantial compliance with the 
rules with respect to authentication of official rec- 
ords.32 Under Federal Rules of Civil Procedure, 
Rule 44 (a), 28 U.S.C.A., an official record or an 


Casket Co., 57 S.Ct. 795, 301 U.S. 
693. 8lL..Ed. 1349. 

22. U.S.—^Massachusetts Bonding & 
Insurance Co. v. Norwich Pharma- 
cal Co., C.C.A.N.T.. 18 P.2d 934. 

23. U.S.—Fahey v, U. S., D.CN.Y., 
18 F.R.D. 231. 

24. U.S.—U. S. v. B. I. Du Pont De 
Nemours & Co., D.C.I11., 126 F.Supp. 
27. 

25. D.C.—Earle Restaurant v. 

O’Meara, 160 P.2d 275, 82 U.S.App. 
D.C. 49. 

26. U.S.—Williamson v. Union Oil 
Co. of California, D.C.C 0 I 0 ., 125 F. 
Supp. 670. 

lEatters held <*pTihllo writings” or 
records 

(1) A printed volume, which was 
entitled “Geology and Ground-Water 
Resources of Parts of Lincoln, El- 
hert and El Paso Counties, Colorado” 
and written on basis of field inves¬ 
tigations by author and other rep¬ 
resentatives of the Colorado Water 
Conservation Board and the United 
States Geological Survey, and pre¬ 
pared and published by the Colorado 
Water Conservation Board and the 
United States Geological Survey. 
U.S.—Williamson v. Union Oil Co. 

of California, supra. 

(2) In purchaser's action against 
surety on bond securing perform¬ 
ance of contract of sale of mining 
leases covering lands belonging to 
Indians which contract provided for 
return of consideration if approval 
of sale by Secretary of Interior was 
not obtained, interdepartmental com¬ 
munications containing corroborating 
evidence of departmental willingness 
to approve the sale if co-operation 
of owners could be assured, and ad¬ 
missions by purchaser’s officers as 
to their lack of interest. 

U.S.—^Vanadium Corp. of America v. 


Fidelity & Deposit Co. of Md., C.C. 
A.N.Y., 159 F.2d 105. 

27. U.S.—Williamson v. Union Oil 
Co. of California. D.C.Colo.. 125 P. 
Supp. 670—^Moran v. Pittsburgh- 
Des Moines Steel Co., D.C.Pa., 86 
F.Supp. 266, reversed on other 
grounds, C.A., 183 F.2d 467. 

28. U.S.—Vanadium Corp. of Amer¬ 
ica V. Fidelity & Deposit Co. of 
Md., C.C.A.N.Y., 169 P.2d 106. 

Williamson v. Union Oil Co. of 
California, D.C.C 0 I 0 ,, 125 F.Supp. 
570. 

29. Principal reasons for codified ex¬ 
ception. to hearsay role that books or 
records of account or minutes of 
proceedings of department or agen¬ 
cy of United States shall be admis¬ 
sible to prove act, transaction, or 
occurrence as memorandum of which 
same were made or kept, are prac¬ 
tical necessity for use of such rec¬ 
ords to which is attached presump¬ 
tion of proper performance of official 
duty and great likelihood that pub¬ 
lic official would have no memory 
respecting his action, and because 
of Inconvenience of calling to wit¬ 
ness stand all over country officers 
who have made in course of their 
duties thousands of written similar 
hearsay statements concerning events 
coming within their jurisdiction. 

U.S.—Wong Wing Poo V. McGrath, 

C.A,Cal., 196 F.2d 120. 

30. U.S.—^Hawbaker v. Danner, C.A. 
IlL, 226 P.2d 843—Southard v. U. 
S., C,A.Cal., 218 F.2d 943—O'Brien 
V. U. S., C.A.Minn., 192 F.2d 948— 
Minnehaha County, S. D., v. Kel¬ 
ley, C.G.A.S.D., 160 F.2d 366. 

Vaughn v. U. S., D.C.Tenn., 78 
F.Supp. 494. 

31. U.S.—Sunset Motor Lines, Inc. 
V. Lu-Tex Packing Co., C.A.Tex., 
256 P.2d 496—^Yung Jin Teung v, 
Dulles, C.A.N.Y., 229 F.2d 244— 

672 


Wong Wing Poo v. McGrath, C.A, 
Cal., 196 P.2d 120. 

32. U.S.—^Banco de Espana v. Fed¬ 
eral Reserve Bank of New York, 
C.C.A.N.Y., 114 P.2d 438. 

Documents properly admitted 

In action to enforce a lien for un¬ 
paid Income taxes against realty, 
certified copies of assessment certifi¬ 
cate and pertinent portion of income 
tax assessment list, assessing an ad¬ 
ditional tax against taxpayer, both 
of which were executed under seal 
of Treasury Department of the Unit¬ 
ed States, were admissible under 
statute. 

U'.S.—U. S. V. Ettelson, C.C.A.W1S., 
159 F.2d 193. 

Documents properly excluded 

(1) Where certificate of Secretary 
of State of Colorado did not certify 
that the director of revenue had 
custody of the records of applica¬ 
tions for title to motor vehicles, cer¬ 
tificate did not comply with the 
Federal Rule and photostatic copy 
of Colorado application for title to 
motor vehicle was properly exclud¬ 
ed, and under Federal Rule provid¬ 
ing that official records may also be 
proved by common-law rules of evi¬ 
dence, official Colorado documents 
were inadmissible in a New Hamp¬ 
shire action where New Hampshire 
did not provide any means of au¬ 
thentication other than by exemplifi¬ 
cation, oral testimony of compari¬ 
son and certificate by the custodian 
of the record whose certificate is 
also authenticated, and the means 
provided under the federal statute 
and the offered evidence did not meet 
such requirements. 

U.S.—Van Cedarfield v. Laroche, C.A. 
N.H., 262 F.2d 817. 

(2) Government's status reports, 
which did not relate to matters 
within personal knowledge of per¬ 
sons who made reports and which 
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entry therein, when admissible for any purpose, 
may be evidenced by an official publication thereof 
or by a copy attested by the officer having the legal 
custody of the record or by his deputy, and accom¬ 
panied by a certificate that such officer has the 
custody.23 If the official record is kept in a foreign 
state or country it may be evidenced by a copy at¬ 
tested by the officer having custody of it, accom¬ 
panied by a certificate that such officer has the cus¬ 
tody of it, the certificate being made by the secre¬ 
tary of embassy or legation, consul general, consul, 
vice consul, or consular agent, or by any officer in 
the foreign service of the United States stationed 
in the foreign state or country in which the record 
is kept and authenticated by the seal of his office.^^ 


Rule 45 (a) does not require that the original record 
must be open to examination by the public. 35 

Under a statute permitting proof of a “copy” of 
any foreign document of record if properly certified 
and authenticated, an instrument which is a mere 
extract and not a copy of the foreign document 
sought to be proved should be excluded.^ 6 

The foregoing rules have been applied in deter¬ 
mining the admissibility of various official records, 
including Department of Agriculture forms,®*^ certi¬ 
fied copies of original court records,^^ a transcript 
of record in a criminal prosecution,39 and records of 
the Veterans Administration.^® Xhe admissibility 
of other official documents has been adjudicated.'*^ 


were made for specific purpose of 
Instant litigation were not admissi¬ 
ble in nationality cases. 

U.S.—Tung Jin Teung v. Dulles, C. 

A.N.T., 229 F.2d 244. 

33. U.S.—McKendry v. U. S., C.A. 
Cal.. 264 F.2d 659—Brenci v. U. S., 
C.A.Mass., 175 F.2d 90. 

U. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N.Y., 1 F.R.D. 71. 

BtUe as providing additional znetlu 
od of antbentioation 
Rule 46 <a) of the Federal Rules 
of Civil Procedure, does not inter¬ 
fere with any method of proving 
documents prescribed by prior stat¬ 
utes, but merely adds another meth¬ 
od for authenticating departmental 
documents, the purpose of Rule be¬ 
ing to reduce delay and expense in 
obtaining from government depart¬ 
ments documents intended to be of¬ 
fered in evidence. 

U.S.—^U. S. V. Aluminum Co. of 
America, supra. 

Photostats authenticated under the 
seal of the general accounting of¬ 
fice are properly admitted under 
this Rule. 

U.S.—U. S. V. Conti, C.C.A.Mass., 
119 F.2d 652. 

Other proof 

Rule 44(c) provides that Rule 44 
does not prevent proof of official rec¬ 
ords by any method authorized by 
statute or rules of evidence at com¬ 
mon law. 

84. U.S.—Fakouri v. CJadais, C.C.A. 
La., 147 F.2d 667, rehearing de¬ 
nied 149 F.2d 321, certiorari de¬ 
nied 66 S.Ct. 64, 326 U.S. 742, 90 
L.Ed. 443—U. S. V. Grabina, C.C.A. 
N.T., 119 F.2d 863—Banco de Es- 
pana v. Federal Reserve Bank of 
New York, C.C.A.N.T., 114 F.2d 
438. 

Polish birth records certified by 
Polish officials and vice consul of 
the United States at Warsaw, Po¬ 
land, in conformity with Federal 
Rules of Civil Procedure and stat¬ 
ute, were properly admitted in evi¬ 
dence over objection that there was 
35A C.J.S.—43 


no record of the law under which 
the records were kept or that the 
person making them was the custo¬ 
dian of the records at the time the 
entry was made or that he was re¬ 
quired by law to keep such records. 
U.S.—^New York Life Ins. Co. v. 

Aronson, D.C.Pa., 38 F.Supp. 687. 
Certlflcation by foreign officials in¬ 
adequate 

(1) Certification of contract copy 
by Czechoslovakian Consulate Gen¬ 
eral in Paris and by Regional Court 
of Commerce in Prague would not 
satisfy statutory requirement gov¬ 
erning admission in evidence of for- 

j eign documents of record where nei¬ 
ther authority had ever seen the 
original contract and Court of Com¬ 
merce verified copy solely on basis 
of testimony adduced in law suit 
between parties to contract 
U.S.—Machaty v. Astra Pictures, 
Inc., C.A.N.T., 197 F.2d 138, certio¬ 
rari denied 73 S.Ct. 29, two cases, 
344 U.S. 827, 97 L.Ed. 644. 

(2) In film producer's suit for vio¬ 
lation of motion picture distribution 
rights, trial Judge did not, under 
evidence on authenticity issue, abuse 
his discretion in refusing to accept 
in evidence copy of contract pur¬ 
porting to limit distribution rights 
given by producer to licensee under 
whom defendant claimed, regardless 
of whether such private contract had 
to satisfy statutory requirements 
governing admission in evidence of 
foreign documents of record. 

U.S.—^Machaty v. Astra Pictures, Inc., 
supra. 

35. U.S,—Banco de Espana v. Fed¬ 
eral Reserve Bank of New York, 
C.C.A,N.Y., 114 F.2d 438. 

36. U.S.—U. S. V. Grabina, C.C.A. 
N.Y.. 119 F.2d 863. 

Snffioiency of objection. 

In action to cancel respondent's 
certificate of citizenship on ground 
that it was fraudulently procured, 
objection to admissibility of an ex¬ 
hibit consisting of a document with 
respect to Polish marriage records 
on ground that exhibit was an ex¬ 
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tract of a certificate and was not a 
certified copy of a certificate or a 
photostat of it was sufficient. 

U S.—^U. S. V. Grabina, supra. 
Unverified statements as to foreign 
statutes 

Where an attempt was made to 
show that law of Japan created a 
dual citizenship, by offering in evi¬ 
dence two unverified statements of 
Japanese statutes, that they were 
attached to an affidavit to a motion 
for Judgment on the pleadings and 
for a summary Judgment describing 
maker of the statements does not 
give the statements quality, and mo¬ 
tion to strike the statements on the 
ground of hearsay should have been 
granted. 

U.S.—Barber v. Tadayasu Abo, C.A 
Cal., 186 P.2d 775, certiorari de¬ 
nied 72 S.Ct. 39, 342 U.S. 832, 96 
L.Bd. 629, and 72 S.Ct. 40, 342 U.S. 
832, 96 L.Ed. 629. 

37. U.S.—Sunset Motor Lines, Inc, 
V. Lu-Tex Packing Co., C.A.Tex., 
256 F.2d 495. 

38. U.S.—Barthel v. Stamm, C.C.A. 
Ga., 146 F.2d 487, certiorari de¬ 
nied 65 S.Ct. 1026, 324 U.S. 878, 
89 L.Ed. 1430. 

39. U.S.—U. S. V. Bower, D.C.Tenn., 
96 F.Supp. 19. 

49. U.S.—Brooks v. Texas General 
Indem. Co., C.A.Tex., 251 P.2d 16 
—^Pritchett v. Etheridge, C.A.Tex., 
172 P.2d 822. 

41. Consular papers 

(1) The provision of 28 U.S.C.A. 
§ 1740, providing that copies of of¬ 
ficial documents and papers in office 
of consul or vice consul and all offi¬ 
cial entries authenticated by consul 
or vice consul are admissible equal¬ 
ly with the originals does not give 
such documents any greater admis¬ 
sibility, any greater weight, or any 
greater effect than the originals of 
such documents would have, and 
where such documents, whether 
statements or affidavits, are ex par¬ 
te, or hearsay, they cannot be used 
as evidence over objection. 
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Proof of lack of record must be made in accord¬ 
ance with the requirements of Federal Rule 44 

§ 457.-Writings Made in Regular 

Course of Business 

As an exception to the hearsay rule writings made 
In the regular course of business are, in so far as they 
come within the terms of the statutory provisions, ad¬ 
missible in evidence in federal courts. 

The Federal Shop Book Rule Act, 28 U.S.C.A. 
§ 1732, has for its purpose the securing of admission 
in evidence systematically entered records without 
the necessity of identifying, locating, and calling as 
witnesses the individuals who kept the records, 
and is intended to bring the realities of business and 
professional practice into the courtroom in usable 


form.44 The theory underlying the admission of 
business records as an exception to the hearsay rule 
is that they have the earmarks of reliability or 
probability of trustworthiness.^® The statute should 
be liberally construed.'^® 

Such records or entries therein are held admissible 
if they are contemporaneous with the transactions 
recorded,or made within a reasonable time there- 
after,^8 in the regular course of business,and 
whose accuracy is substantially guaranteed by the 
mere fact that the record is an automatic reflection 
of observations.®® 

Within the foregoing rules the courts have held 
admissible such documents or records as bills of lad- 


U.S.—Suey Fong v. Dulles, D.C.Wis., 
169 F.Supp. B37. 

(2) Admission of records en masse 
under stipulation that they are au¬ 
thentic records of consul or vice 
consul does not establish the compe¬ 
tency of each of the documents there¬ 
in contained and each paper must 
be examined and ruled on separate¬ 
ly to exclude Incompetent evidence. 
U.S.—Suey Fong v. Dulles, supra. 

(S) In action for declaratory 
judgment by one who was bom of 
Mexican parents in the United States, 
but who was taken back to Mexico 
when four years of age, to estab¬ 
lish status as a citizen of the Unit¬ 
ed States, letter, which was written 
by mayor of city where plaintiff re¬ 
sided, to American vice consul in 
Mexico stating that plaintiff had 
voted in Mexican election, was not 
admissible, although document un¬ 
der seal and signed by vice consul 
was attached to the letter, 

U.S.—Nieto V. McGrath, D.C.Tex., 108 
F.Supp. 160. 

42. U.S—Betterly v. U. S., D.C.Pa., 
9 F.R.D. 521. 

43. U.S.—Stegemann v. Miami 
Beach Boat Slips, C.A.Fla., 213 
F.2d 661—Bttelson v. Metropoli¬ 
tan Life Ins. Co., C.C.A.N.J., 164 
F.2d 660. 

U. S. V. Martin, D.C.Ill., 167 F. 
Supp. 301. 

D.C.—New Tork Life Ins, Co. v. 
Taylor, 147 F.2d 297, 79 U.S.App. 
D.C. 66. 

Trial ooTirt is best Judge of wheth¬ 
er evidence tendered as public rec¬ 
ord compiled in regular course of 
business meets that standard of 
trustworthiness and reliability which 
will entitle record to stand as evi¬ 
dence of issuable facts, absent the 
test of cross-examination. 

U.S.—Moran v, Plttsburgh-Des 

Moines Steel Co., D.C.Pa., 86 F. 
Supp. 265, reversed on other 
grounds, C.A., 183 F.2d 467. 


Other statements of purpose 

(1) Statute providing that any 
writing or record is admissible in 
a court of United States which is 
made as a memorandum or record 
of any act, transaction, or event, as 
evidence thereof, if it is made in 
regular course of business, and if it 
was the regular course of such busi¬ 
ness to make such memorandum or 
record at time of the act or event or 
within a reasonable time thereafter 
was enacted to obviate difficulties 
that flowed from ancient rule with 
respect to authenticity of written 
documents and to facilitate admissi¬ 
bility of records which experience 
has shown to be quite trustworthy. 
U.S,—Gilbert v. Gulf Oil Corp., C.A. 

Va„ 175 F.2d 705. 

(2) Purpose of the Federal Busi¬ 
ness Records Act is to make it un¬ 
necessary to call the party making 
an entry in the regular course of 
business as a witness. 

U.S.—Shaffer v. Seas Shipping Co., 
D.C.Pa., 127 F.Supp. 384, affirmed, 
C.A., 218 F.2d 442, certiorari de¬ 
nied 76 S.Ct. 534, 348 U.S. 973, 99 
L.Ed. 758. 

44. US.—Central R. Co. of N. J. 
V. Jules S. Sottnek Co., C.A.N.Y., 
258 F.2d 85—Smith v. Bear, C.A. 
N.Y., 237 F.2d 79, 60 A.L.R.2d 1119. 
<*BtLSlness” 

(1) Word “business” as used in 
federal statute providing for admis¬ 
sibility of writings and records made 
in regular course of business in¬ 
cludes the keeping of records of 
births by the New Jersey Bureau 
of Vital Statistics. 

U.S.—Pollack V. Metropolitan Life 
Ins. Co., C.C.A.N.J,, 138 P.2d 123. 

(2) In action for accidental death 
caused by explosion of gas storage 
tank, report on explosion by Bureau 
of Mines of United States Depart¬ 
ment of Interior was record of oc¬ 
currence or event and was required 
by Acts of Congress and was part 
of “business” of Bureau. 
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U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C.A.Pa., 183 F. 
2d 467. 

(3) Functions of government agen¬ 
cies constitute “business” within 
statute relating to admissibility of 
records made in regular course of 
“business.” 

U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., supra. 

45. U.S.—Central R. Co. of N. J. 
v. Jules S. Sottnek Co., C.A.N.Y., 
258 F.2d 85. 

D.C.—^New York Life Ins. Co. v. Tay¬ 
lor, 147 F.2d 297, 79 U.S.App.D.C. 
66 . 

46. U.S.—Buckley v. Altheimer, C. 
C.A.I11., 152 F.2d 502—Pollack v. 
Metropolitan Life Ins. Co., C.C.A. 
N.J., 138 F.2d 123. 

47. U.S.—Southard v. U. S., C.A. 
Cal., 218 F,2d 943. 

D.C.—Sobering Corp. v, Marzall, D. 
C., 101 F.Supp. 671. 

48. U.S.—U. S. V. Skolnick, D.C.N. 
Y., 149 F.Supp. 703. 

49. U.S.—Smith v. Bear, C.A.N.Y., 
237 P.2d 79, 60 A.L.R.2d 1119. 

U. S. V. Bartholomew, D.C.Ark., 
137 F.Supp. 700, 

Admission of records is limited 

to those which are trustworthy be¬ 
cause they represent routine reflec¬ 
tions of day-to-day operations. 

D.C.—New York Life Ins. Co. v. Tay¬ 
lor, 147 F.2d 297, 79 U.S.App.D.C. 
66 . 

Znterest of person making entries 

Purely clerical entries in records 
kept in regular course of business 
come within Shop Book exception 
to hearsay rule regardless of fact 
that person making them has an in¬ 
terest in what they may be used to 
prove. 

D.C.—^New York Life Ins. Co. v. Tay¬ 
lor, supra, 

50. D.C.—^New York Life Ins. Co. 
V. Taylor, supra. 
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ing,^^ birth certificates,^2 corporate records,cor¬ 
porate trustee’s day to day record of events affect¬ 
ing trusts,54 insurance company records,55 in- 
voices,55 ledger entries,5'7 log entries,58 merchants’ 
books,59 outward foreign manifests,50 physicians’ 
records,®^ records of governmental agencies,52 a 
shipper’s export declaration,53 technical and scien¬ 
tific records54 and other miscellaneous records.55 


Records which do not come within the provisions 
of the rule are not admissible,5 6 and accordingly 
the courts have, in particular cases, held not admis¬ 
sible such documents or records as copies of let- 
ters,57 entries on government records which were 
not original entries,58 executive minutes of corpo¬ 
rate meetings,59 laboratory note books,*^5 letters, 
photostatic reproductions,'^^ police reports of acci¬ 
dents, *^8 and other miscellaneous records.*^^ 


51. U.S.—Intermondale Trading Co. 
V. North River Ins. Co. of N. T., 
D.C.N.Y., 100 F.Supp. 128. 

52. U.S.—Pollack V. Metropolitan 
Life Ins. Co., C.C.A.N.J., 138 F.2d 
123. 

63. U.S.—Cooper Foundation v. 
O’Malley, D.C.Neb., 121 F.Supp. 438, 
cause remanded, C.Al., 221* F.2d 
279. 

54. U.S.—^Waters v. Kings County 
Trust Co., C.C.A.N.T., 144 F.2d 

680, certiorari denied 65 S.Ct. 121, 
323 U.S. 769, 89 L Ed. 615, rehear¬ 
ing denied 66 S.Ct. 276, 323 U.S. 
817, 89 L.Ed. 649. 

65. U.S.—^Dias v. Farm Bureau Mut. 
Fire Ins Co of Columbus, Ohio, 
C.C.A.W.Va., 155 F.2d 788—Brown 
V. New York Life Ins. Co., C.C.A. 
N.J., 148 F.2d 524. 

State Farm Mut. Auto. Ins. Co. 
V. West, D.C.Md., 149 F.Supp. 289. 
D.C.—^Allied Am. Mut. Fire Ins. Co. 
V. Paige, Mun.App., 143 A.2d 508. 

66. U.S.—Glassell-Taylor Co. v. 
Magnolia Petroleum Co., C.C.A.La., 
153 P.2d 627—Sampsell v. Anches, 

C. C.A.Wash., 108 F.2d 946. 

57- U.S.—Stegemann v. Miami Beach 
Boat Slips, C.A.Fla., 213 F.2d 661. 

68. U.S.—Lopoczyk v. Chester A. 
Poling, Inc., C.C.A.N.Y., 162 F.2d 
467. 

59. U.S.—Southard v. U. S., C.A. 
Cal., 218 F.2d 943. 

60. U.S.—Intermondale Trading Co. 
V. North River Ins. Co. of N. Y., 

D. C.N.Y., 100 F.Supp. 128. 

61. U.S.—White v. Zutell, C.A.N.Y., 
263 F.2d 613—O’Shea v. Jewel Tea 
Co., C.A.I11 , 233 P.2d 630—Croll v. 
John Hancock Mut. Life Ins. Co., 
C.A.Pa., 198 F.2d 562. 

D.C.—^Washington Coca-Cola Bottling 
Works, Inc. v. Tawney, 233 F.2d 
363, 98 U.S.APP.D.C. 161. 

Beference to X-rays taken by other 
doctor 

Report of doctor who examined 
plaintiff at request of defendants’ 
Insurer was not Inadmissible under 
Federal Business Entry Statute be¬ 
cause it referred to X-rays of plain¬ 
tiff taken by another doctor which 
were not introduced with report. 
U.S.—White V. Zutell, C.A.N.Y., 263 
P.2d 613. 


62. U.S.—Rennicke v. U. S., C.A. 
Ark., 207 F.2d 429. 

Woodward v. U. S., D.C.Mo., 88 
F.Supp. 152, affirmed, C.A., 185 F. 
2d 134, reversed on other grounds 
71 S.Ct. 605, 341 U.S. 112, 95 L Ed. 
648—Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F. 
Supp. 255, reversed on other 
grounds, C.A., 183 F.2d 467. 

63. U.S.—Intermondale Trading Co. 
V. North River Ins. Co. of N. Y., 
D.C.N.Y., 100 F.Supp. 128. 

64. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F. 
Supp. 255, reversed on other 
grounds, C.A., 183 F.2d 467. 

65. U.S.—^Williams v. National Sur. 
Corp., C.A.Ala., 267 F.2d 771—C. S. 
Johnson Co. v. Stromberg, C.A.Cal., 
242 F.2d 793, certiorari denied 78 
S.Ct, 19, 355 U.S. 816, 2 L.Bd.2d 33 
—Smith v. Bear, C.A.N.Y., 237 F. 
2d 79, 60 A.L.R.2d 1119—N. L. R. 

B. V. Pacific Intermountain Exp. 
Co., C.A 8, 228 F.2d 170, certiorari 
denied 76 S.Ct. 850, 351 U.S. 952, 
100 LEd. 1476—N. L. R. B. v. 
Sharpies Chemicals, Inc., C.A.6, 209 
P.2d 646—Sheehan v. Municipal 
Light & Power Co., C.C.A.N.Y., 151 
F.2d 65. 

F. A. R. Liquidating Corp. v. 
Brownell, D.C.Del., 140 F.Supp. 635 
—U. S. V. Teehan, D.C.N.Y., 140 F. 
Supp. 465—Landgraf v. U. S., D.C. 
Pa„ 75 F.Supp. 68. 

66. U.S.—Central R. Co. of New 
Jersey v. Jules S. Sottnek Co., C. 
A.N.Y., 258 F.2d 85—Nuttall v. 
Reading Co., C.A,Pa., 235 F.2d 546 
—^Buckley v. Altheimer, C.C.A.I11., 
162 F.2d 602. 

Lind V. Schenley Industries, Inc., 
D.C.N.J., 167 F.SUPP. 590—U. S. v. 
Martin, D.C.IIL, 167 F.Supp. 301. 
D.C.—Edmunds v. Frank R. Jelleff, 
Inc., Mun.App., 127 A.2d 152. 

Here absence of aa apparent mo¬ 
tive to misrepresent does not make 
admissible all business records which 
are regularly kept, regardless of 
their character, under Federal Shop 
Book Statute. 

D.C.—^New York Life Ins. Co. v. Tay¬ 
lor, 147 F.2d 297, 79 U.SA.pp.D.C. 
66 . 

Where aocnraoy of entries in rec¬ 
ords depends on opinion, conjecture, 
or Judgment in selecting the particu¬ 
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lar entries from a larger mass of 
data which some other observer 
might consider equally relevant, the 
entries are not within the Shop Book 
exception to the hearsay rule re¬ 
gardless of motive. 

D.C.—^New York Life Ins. Co. v. Tay¬ 
lor, supra. 

67. U.S.—^U. S. for Use and Bene¬ 
fit of Coffey V. National Const. 
Co., D.C.N.Y., 166 F.Supp. 368. 

68. U.S.—U. S. V. Skolnick, D.C.N. 
Y., 149 F.Supp. 703. 

69. U.S.—Niederkrome v. C. I. R., 

C. A.9, 266 F.2d 238. 

As against third persons 

Records of corporation are not 
competent evidence against third 
persons to prove contracts with them 
in absence of proof that they knew 
and assented thereto. 

U.S.—Niederkrome v. C. I. R., su¬ 
pra. 

70. D.C.—Sobering Corp. v. Marzall, 

D. C., 101 F.Supp. 571. 

71. U.S.—Gilbert v. Gulf Oil Corp., 

C. A.Va., 175 F.2d 705. 

72. U.S.—Toho Bussan Kaisha, Lim¬ 
ited V. American President Lines, 
Limited, C.A.N.Y., 265 F.2d 418. 
Federal and New York business 

entry statutes permitting use of 
photostats refer only to situations 
where photostats, microfilms, or the 
like, have been made in ordinary 
course of business and not in prepa¬ 
ration for trial. 

U.S.—Toho Bussan Kaisha, Limited 
V. American President Lines, Lim¬ 
ited, supra. 

73. U S.—Gencarella v. Fyfe, C.A.R. 
I., 171 F.2d 419. 

McKee v. Jamestown Baking Co., 

D. C.Pa., 101 F.Supp. 794, record 
remanded, C.A., 198 F.2d 661. 

Beport ooutainlng oonolnsions 
In action for damages resulting 
from collision which occurred when 
defendant’s automobile struck plain¬ 
tiff’s automobile in the right rear 
fender as they were both making a 
right turn at an intersection, police 
accident report which contained con¬ 
clusions as to plaintiff’s inattention 
and defendant’s freedom from fault 
was improperly admitted. 

D.C.—^Levin v. Green, Mun.App., 106 
A.2d 136. 

74. U.S.—Brooks v. Jack’s Cookie 
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Diaries which are records made in the regular 
course of business have been held admissible, 
while a diary of an attorney which did not contain 
any regular set of entries relating to any accounts 
between the attorney and defendants has been held 
inadmissible in an action for an accounting against 
defendants.^® 

Hospital records have been held admissible as 
made in the regular course of business, ^7 but diag¬ 
noses of physicians, although appearing on hospital 
records, have been held not admissible,78 at least 
where they involve conjecture and opinion.79 
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§ 458 . - Parol Evidence 

Federal courts follow the state law In applying the 
parol evidence rule. 

On the question of the applicability of the parol 
evidence rule the federal courts follow the state 
law,8® since the parol evidence rule is regarded as a 
rule of substantive law.®^ 

§ 459 . - Expert Testimony 

General rules as to admissibility of evidence have 
been applied in determining the admissibility of expert 
testimony. 

Whether a witness is qualified as an expert is 
largely within the discretion of the trial judge.®^ 


Co., C.AS.C., 2S8 F,2d 69—Wongr 
Wing: Foo V, McGrath, C.A.Cal., 196 
F.2d 120. 

U. S. V. Martin, D.C.I11., 167 F. 
Supp. 301—William Whitman Co. v. 
Universal Oil Products Co., D.C. 
Bel., 125 F.Supp. 137. 

75. U.S.—^Minneapolis-Moline Co. v. 
Massey-Harrls Co., C.A.Minn., 208 
F.2d 73—Waters v. Kings County 
Trust Co., C.CA.N.T., 144 F.2d 
680, certiorari denied 65 S.Ct. 121, 
323 U.S. 769. 89 L.Ed. 616, rehear¬ 
ing denied 65 S.Ct. 276, 323 U.S. 
817. 89 L.Ed. 649. 

76. U.S.—Buckley v. Altheimer, C.C. 
A.II1., 162 F.2d 502. 

77. U.S.—Terrasl v. South Atlantic 

Lines, C.A.N.Y., 226 F.2d 823, cer¬ 
tiorari denied 76 S.Ct. 476, 850 U.S. 
988, 100 L.Ed. 855—^Medina v. 

Erickson, C.A.Cal., 226 F.2d 475, 
certiorari denied 76 S.Ct. 702, 351 

U. S. 912, 100 L.Ed. 1446—Shaffer 

V. Seas Shipping Co., C.A.Pa., 218 
F.2d 442, certiorari denied 76 S.Ct. 
634, 348 U.S. 973, 99 L.Ed. 768— 
Brucker v. Order of United Com¬ 
mercial Travelers of America, CA.. 
Ill., 217 F.2d 876—^Bartkoski v. 
Pittsburgh & Lake Erie R. Co., C. 
A.Pa., 172 P.2d 1007—Tucker v. 
Loew’s Theatre & Realty Corp., 
C.C.A.lsr.T., 149 F.2d 677—Buckmln- 
ister's Estate v. C. I. R., C.C.A.2, 
147 F.2d 331—^Norwood v. Great 
Am. Indem. Co., C.C.A.Pa., 146 F. 
2d 797—^Pollack v. Metropolitan 
Life Ins. Co., C.C.AJN’.J., 138 F.2d 
123. 

Wojciechowski v. States Marine 
Corp. of Bel.. B.C.Md., 165 F.Supp. 
874—Tomaine v. Pennsylvania R. 
Co„ B.C.Pa., 144 F.Supp. 446—Shaf¬ 
fer V. Seas Shipping Co., B.C.Pa., 
127 F.Supp. 384, afBrmed, C.A., 218 
F.2d 442, certiorari denied 76 S.Ct. 
634, 348 U.S. 973, 99 L.Ed. 768— 
Googe V. U. S., B.C.]Sr.T., 101 F. 
Supp. 830. 

D.C.—^New York Life Ins. Co. v. Tay¬ 
lor, 147 F.2d 297, 79 U,S.App.D.C. 
66 . 


78. U.S.—Glazier v. Sprague S. S. 

Co., D.C.Pa., 103 F.Supp. 157. 

79- B.C.—^New York Life Ins. Co. 
V. Taylor. 147 F.2d 297, 79 U.S.App. 
D.C. 66. 

80. U.S.—Lyon v. Mutual Benefit 
Health & Accident Ass’n, Ark., 69 
S.Ct. 297, 306 U.S. 484, 83 L.Ed. 303. 
rehearing denied 59 S.Ct. 459, 306 

U. S. 667, 83 L.Ed. 1062. 

RKO Radio Pictures v. Sheridan, 
C.A.Cal., 195 F.2d 167—Zell v. 
American Seating Co., C.C.A.N.Y., 
138 F.2d 641, reversed on other 
grounds 64 S.Ct. 1053, 322 U.S. 709, 
88 L.Ed. 1562—^Long v. Morris, C. 
C.A.Pa.. 128 F.2d 653, 141 A.L.R. 
1041—^American Crystal Sugar Co. 

V. Nicholas, C.C.A.C 0 I 0 ., 124 F.2d 
477—McDonnell v. General News 
Bureaii, C.C.A.Pa.., 93 F.2d 898— 
Chicago Fire & Marine Ins. Co. 
of Chicago, Ill., v. Hyde Park Con- 
greational Church, C.C.A.M 0 ., 35 
F.2d 73. 

Black V. Richfield Oil Corpora¬ 
tion, B.C.Cal., 41 F.Supp, 988. 

Parol evidence role as general law 
Prior to the decision of the United 
States supreme court in Erie R. Co. 
V. Tompkins, N.Y., 68 S.Ct. 817, 304 
U.S. 64, 82 L.Bd. 1188, 114 A.L.R. 
1487, however, it was held in some 
decisions that matters involving the 
application of the parol evidence rule 
were questions of general law on 
which the decisions of the state 
courts were not controlling. 

U.S.—^Hartford Fire Ins. Co. v. Nance, 
C.C.A.Ohio, 12 F.2d 676—Sioux 
Falls Nat. Bank v. Klaveness, C.C. 
A.Minn., 264 F. 40. 

Van Vleet v. Sledge, C.C.Tenn., 
45 F. 743. 

Lawson v. Twin City Fire Ins. 
Co., B.C.Ky., 2 F.Supp. 171. 
Evidence held inadmissible 

(1) Under the act of congress re¬ 
quiring the circuit courts to con¬ 
form to the mode of pleading of the 
state in which the court sits, in an 
action of covenant in the state of 
Illinois, as, under the common-law 
rules of pleading, a parol contract 
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could not be set up in the declara¬ 
tion, evidence of such contract is in¬ 
admissible. 

U.S.—Phillips & Colby Const. Co. v, 
Seymour, Ill., 91 U.S. 646, 23 L.Ed. 
841. 

(2) Where testimony as to varia¬ 
tion of buyer’s contract with debtor 
corporation for manufacture by debt¬ 
or of frozen food cabinets was giv¬ 
en by vice president of debtor on ex¬ 
amination by buyer’s attorney, who 
purported to call witness as on cross- 
examination, testimony was not pro¬ 
duced by buyer itself and it was 
properly ruled that it could not be 
used to vary terms of contract. 

U.S.—In re Kellett Aircraft Corp., D. 
C.Pa., 94 F.Supp. 103, affirmed in 
part and reversed in part on other 
grounds, C.A., 191 F.2d 231, 

81. U.S.—Severson v. Fleck, C.A.N. 
B., 251 F.2d 920. 

John B. Kelly, Inc. v. Aronimink 
Village Apartments, B.C.Pa., 122 
F.Supp. 906—In re United Public 
Utilities Corp., D.C.Del., 62 F.Supp. 
976. 

State law to be ascertained by fed¬ 
eral court 

Controlling state law with respect 
to parol evidence rule was required 
to be ascertained by federal court 
sitting in the state in suit wherein 
federal jurisdiction depended on di¬ 
versity of citizenship, by state rule 
of confiicts under which the rights 
and liability of the parties were de¬ 
terminable according to the law of 
the state in which the contract in¬ 
volved was executed. 

U.S.—Long V. Morris, C.C.A.Pa.. 128 
P.2d 663, 141 A.L.R. 1041. 

82, U.S.—^Dlesbourg v. Hazel-Atlas 
Glass Co., C.A.Pa., 176 P.2d 410. 

A witness who testified to experi¬ 
ence in handling glass and various 
types of testing work was properly 
permitted to testify as an expert 
in action against manufacturer of 
glass bottle which broke when plain¬ 
tiff was attempting to remove cap. 
U.S.—Biesbourg v. Hazel-Atlas Glass 
Co., supra. 
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The doctrine that the rule most favorable to admis¬ 
sion of evidence is the rule to be followed in federal 
courts has been applied to the admission of expert 
testimony. 8 3 Where expert testimony is admissible 
in the state court it will be admitted in the federal 
court.On the other hand, expert testimony has 
been excluded as not admissible under the particular 
state law. 35 

§ 460. Weight and Suffi':iency 

In civil actions In the federal courts the rules gov¬ 
erning the determination of the weight and sufficiency 
of evidence In civil actions generally are applied. 

General rules are applied in determining the 
weight and sufficiency of the evidence in the federal 
courts.^® Thus the weight of the evidence is deter¬ 
mined, not by the number of witnesses on either side. 


but by consideration of the evidence in the aggre- 
gate.®7 While uncontradicted testimony must be 
followed,®® this rule does not apply where the testi¬ 
mony is inherently improbable,®® and it is a rule of 
uniform application in the federal courts that where 
testimony is positively contradicted by the physical 
facts neither the court nor the jury can be per¬ 
mitted to give it credence.®® The probative value of 
negative testimony depends on surrounding circum- 
stances.®^ 

The kind or amount of evidence required to estab¬ 
lish a right under a federal statute is not subject 
to the control of the several states.®^ Where, how¬ 
ever, federal jurisdiction rests on the diversity of 
citizenship of the parties, the question of the legal 
sufficiency of the evidence in support of a claim is 
to be determined according to the local law appli- 


83. U.S.—Peoples Gas Co. of Ky. v. 
Fitzgerald, C.A.Ky., 188 F.2d 198. 

Neff V. Pennsylvania R. Co., D.C. 
Pa., 7 F.R.D. 532, affirmed, C.A., 
173 P.2d 931. 

In action niider Pederal Employers’ 
EialiiLlty Act to recover for injuries, 
medical testimony that accident did 
not cause Injury but rather an ag¬ 
gravation of a pre-existing condi¬ 
tion was admissible. 

U.S.—^Neff V. Pennsylvania R. Co., 
supra. 

84. U.S.—^Newman v. Zinn, C.C.A. 
N.J., 164 F.2d 668. 

U.S.—^Anzano v. Metropolitan Life 
Ins. Co. of New York, C.C.A.N.T., 
118 F.2d 430. 

85. Expert opinion as to oanse of 
illness 

In action against hotel in Detroit 
for illness and typhoid fever result¬ 
ing from eating clams, testimony of 
physician that in his opinion con¬ 
sumption of clams caused the Illness 
was properly excluded, since in 
Michigan an expert medical witness 
invades the province of jury when 
he testifies that in his opinion a re¬ 
sult was, in fact, occasioned by a 
certain cause, and such witness can 
testify that it might or could cause 
the condition, but not that in his 
opinion it actually did. 

U.S.—^Kenower v. Hotels Statler Co., 
C.C.A.Mich., 124 P.2d 658. 

86. U.S.—Pierce Consulting Engi¬ 
neering Co. V. City of Burlington, 
Vt., CA..Vt, 221 F.2d 607. 

Snook V. Blank, D.C.Mont., 92 
P.Supp. 518. 

Extent of knowledge of a witness 
of subject matter goes to weight 
rather than admissibility of his tes¬ 
timony, particularly in federal court 
where quallflcation of witness is ad¬ 
dressed to sound discretion of court. 
U.S.—^Allen v. First Nat. Bank of At¬ 
lanta, CA-Ga., 169 F.2d 221. 


Evidence held sufficient 
U.S.—Southard v. U. S., C.A.Cal., 218 
F.2d 943—U. S. v. Playa De Flor 
Land & Imp. Co., C.C.A.Canal Zone, 
160 P.2d 131. 

Evidence h^d insufficient 

(1) To make a prima facie case. 
U.S.—Southard v. U. S., C.A.Cal., 218 

F.2d 943. 

(2) To sustain burden of proof. 
U.S.—Anderson Co. v. Trico Prod¬ 
ucts Corp., D.C.N.Y., 162 F.Supp. 
224. 

D.C.—District of Columbia v. Vlgnau, 
144 F.2d 641, 79 U.S.App.D.C. 188, 
certiorari denied 66 S.Ct. 270, 323 
U.S. 781, 89 L.Ed. 624. 

Under federal or state mies 

(1) Under the federal practice, 
where a party seeks to nullify an 
instrument executed by him on 
ground of fraud, his evidence must 
be clear, cogent, convincing, and cer¬ 
tain, and the Pennsylvania rule, al¬ 
though phrased differently, is the 
equivalent of the Pederal rule. 

U.S.—Whltmarsh v. Pennsylvania R. 

Co., D.C.Pa., 61 P.Supp. 850. 

(2) In both Virginia and federal 
courts, verdict cannot be founded on 
conjecture, but must be based on 
something substantial. 

U.S.—^Baltimore v. Louisville & N. 
R, Co., C.C.A.Va., 146 P.2d 358. 

87. U.S.—Columbus Outdoor Adver¬ 
tising Co. V. Harris, C.C.A.Ohio, 
127 F.2d 38. 

88. U.S.—Grace Bros. v. C. I. R., 
CA-9,173 F.2d 170. 

89. U.S.—Grace Bros. v. C. I. R., su¬ 
pra. 

90. U.S.—Grace Bros. v. C, I. R., 
supra—^U. S. v. Holland, C.C.A. 
Cal., Ill F.2d 949. 

91- U.S.—^Unlon Pac. R. Co. v. Bum- 
ham, C.C.A.C 0 I 0 ., 124 P.2d 600. 
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92. U.S.—^Pass v. Firestone Tire & 
Rubber Co., C.A.Ga., 242 F.2d 914 
—^Armlt V. Loveland, C.C.A.Pa., 115 
P.2d 308. 

Corroborative evidence 
Under liberal interpretation of ap¬ 
plicable rule, it would appear to be 
within power of federal court to 
relieve taxpayer, who sought to es¬ 
tablish mailing of claim within time 
limited, of burden of corroborating 
evidence of habit or custom with re¬ 
spect to taxpayer's customary office 
mailing procedure, even though law 
of New Jersey, wherein federal court 
was sitting, still required such cor¬ 
roboration. 

U.S.—Borden Co. v. U. S., D.C.N.J., 
134 P.Supp. 387. 

Documentary evidence was not 
necessarily conclusive in action to 
cancel respondent's certificate of citi¬ 
zenship. 

U.S.—U. S. V. Grabina, C.C.A.N.Y.* 
119 P.2d 863. 

Scintilla of evidence 
Federal courts do not regard a 
mere scintilla of evidence as effec¬ 
tive for any purpose. 

U.S.—Bridges v. Wixon, C.C.A.Cal., 
144 P.2d 927, reversed on other 
grounds 66 S.Ct 1443, 326 U.S. 136, 
89 L.Ed. 2103. 

Evidence held sufficient, in action 
to enjoin arrests and prosecutions 
of members of Jehovah’s Witnesses 
under Illinois statute, to show that 
defendants did not threaten or in¬ 
tend to arrest plaintiffs unless litera¬ 
ture distributed violated statute, that 
defendants’ acts were official acts 
performed in honest belief that stat¬ 
ute was violated, and that plaintiffs 
would not suffer extensive injury by 
enforcement of the statute pending 
final hearing. 

U.S.—Bevins v. Prindable, D.C.I11., 
39 P.Supp. 708. 
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cable to the rights of the parties.^3 Foreign law, 
where involved in the case, must be proved to the 
satisfaction of the court.^^ 

Government records can have no greater eviden¬ 
tiary value than they intrinsically possess. 

In garnishment proceedings the general rules as to 
weight and sufficiency of evidence have been ap¬ 
plied.^® 

Process, On the hearing of objections to defects 


'and irregularities in process, general rules as to 
weight or sufficiency of evidence or proof apply.® 7 

I I 461. -Jurisdictional Matters 

^ Jurisdictional matters must be established by a pre- 
I ponderance of the evidence by the party seeking to in¬ 
voke the Jurisdiction of the federal court. 

One seeking to invoke the jurisdiction of a federal 
court must show by a preponderance of the evidence 
that the case falls within its jurisdiction.®^ In some 


93. U.S—^Waldron v. Aetna Casual¬ 
ty & Surety Co., C.C.A.Pa., 141 F. 
2d 230—Rytex Co. v. Ryan, C.C.A. 
Ill., 126 F.2d 952—Cooper v. Brown, 
C.C.A.Pa., 126 F.2d 874— Harry L. 
Shemman & Sons v. Scranton Life 
Ins. Co.. C.C.A.Pa., 125 F.2d 442— 
Lennig v. New Tork Life Ins. Co., 

C. C.APa., 122 P.2d 871—Occidental 
Life Ins. Co. v. Thomas, C.C.A. 
Idaho, 107 F.2d 876. 

Frankel v. Johns-Manville Corp., 

D. C.Pa., 134 F.Supp. 108—Montrose 
V. Nelson, D.C.N.J., 79 F.Supp. 443, 
reversed on other grounds, C.A., 
175 P.2d 1021. 

Sofflctenoy of evidence as matter of 
substance 

Sufficiency of evidence is a mat¬ 
ter of '‘substance*’ within rule that 
where federal jurisdiction of case 
depends on diversity of citizenship 
federal court is bound by state law 
as to matters of substance. 

U.S.—Cooper v. Brown, C.C.APa., 126 
F.2d 874. 

94. U.S.—Nicolas Eustathiou & Co 
V. U. S., D.C.Va., 154 F.Supp. 516. 

95. U.S.—Southard v. U. S., C.A 
Cal., 218 P.2d 943. 

96. U.S.—^Randolph v. Employers 
Mut. Liability Ins. Co. of Wls., 
C.A.MO., 260 F.2d 461. 

ZSvidenoe held sufflclent 

(1) To sustain finding that insured 
failed to cooperate with garnishee 
insurer by not responding to insurer’s 
reauest that he appear at scheduled 
trial of plaintiff’s suit against in¬ 
sured. 

U.S.—Randolph v. Employers Mut. 
Liability Ins. Co. of Wis., supra. 

(2) To warrant findings that per¬ 
mission to road test was not limit¬ 
ed by direction that vehicle should 
not be driven out of town, and that 
salesman’s authority to authorize 
road test was not so limited. 

U.S.—Superior Ins. Co. v. Miller, C.A. 
Okl., 208 P.2d 700. 

(3) To warrant finding that auto¬ 
mobile was being driven with con¬ 
sent of named insured at time of col¬ 
lision. 

U.S.—Superior Ins. Co. v. Miller, su¬ 
pra. 

97. Hvidenoe held sufficient 

(1) To show that person on whom 


service was made was not a proper 
person to receive it. 

U.S,—Harris v Gland-O-Lac Co., C. 
A.Ohio, 211 P.2d 238. 

Griffin v. Illinois Cent. R. Co., D. 
C.Ill., 88 F.Supp. 552—^Andrade v. 
American Mail Lines, D.C.R.I., 71 
F.Supp. 201. 

(2) To show that defendant cor¬ 
poration was doing business within 
district, that local corporation was 
in fact a direct agent of defendant 
and was dominated and controlled in 
its business activities by defendant, 
and that servi».e of summons and 
complaints had been duly and prop¬ 
erly made on defendant’s agent. 

U.S.—^De Luxe Game Corp. v. Won¬ 
der Products Co., D.C.N.Y., 157 F. 
Supp. 696. 

(3) To show that defendant had 
been fraudulently lured into jurisdic¬ 
tion on pretense of a settlement con¬ 
ference in order that he might be 
personally served. 

U.S.—Oliver v. Cruson, D.C.Mont., 153 
F.Supp. 74. 

(4) To establish that defendant 
was a resident of Texas at time of 
alleged collision and resident of West 
Virginia at time of filing of action 
and subsequent thereto. 

U.S.—Solis for Use and Benefit of 
Lucio V. Bailey, D.C.Tex., 139 F. 
Supp. 842. 

Evidence held Insnffioient 

(1) To establish that person on 
whom service had been made was 
agent of defendant. 

U.S.—^Woodworkers Tool Works v. 
Byrne, C.ACal., 191 F.2d 667. 

Dam V. General Elec. Co., D.C. 
Wash., Ill F.Supp. 342. 

(2) To controvert affidavits of de¬ 
fendant. 

U.S.—Sunbeam Corp. v. Payless Drug 
Stores, D.C.Cal., 113 F.Supp. 31. 

(3) To show either that respond¬ 
ent was doing business within state 
or that process was served on some 
authorized agent of respondent. 

U.S.—^Amtorg Trading Corporation v. 

Standard Oil Co. of California, D.C. 
K.T., 47 F.Supp. 466. 

(4) To show fraud or concealment 
which would avoid service. 

U.S.—Sheehan v. Municipal Light & 
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Power Co., D C.N.T., 54 F.Supp. 
169, affirmed, C.C.A., 151 F.2d 65. 
(5) To sustain defendant's burden 
of showing that under the circum¬ 
stances administration of justice 
would be aided by quashing service 
or that court should do so as a mat¬ 
ter of comity in order to further ad¬ 
ministration of California justice. 
U.S.—Republic Productions, Inc. v. 
American Federation of Musicians 
of U. S. and Canada, D.C.N.Y., 173 
F.Supp. 330. 

98. U.S.—Blair Holdings Corp. v. 
Rubinstein, D.C.N.Y., 133 F.Supp. 
496. 

Convincing evidence 
U.S.—Harris v. American Legion, D. 
C.Ind., 162 F.Supp. 700. 

Even where the jurisdictional al¬ 
legations are not challenged, the 
court may demand that the party 
alleging jurisdiction shall justify his 
allegations by a preponderance of 
evidence. 

U.S.—McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1136. 

Xa snits bronght against the Unit¬ 
ed States under Pederal Tort Claims 

Act in the United States District 
Court for the District of Columbia 
to recover damages for wrongful 
death of airplane passengers in col¬ 
lision with another plane while pas¬ 
senger plane was attempting to land 
at Washington National Airport, evi¬ 
dence established that accident oc¬ 
curred in the District of Columbia. 
D.C.—^Unlon Trust Co. of District of 
Columbia v. U. S., D.C., 113 F. 
Supp. 80, affirmed in part, modified 
in part and reversed in part on 
other grounds Eastern Air Lines v. 

U. S., 221 F.2d 62, 95 U.S.App.D.C. 
189, certiorari denied Union Trust 
Co. V. U. S., 76 S.Ct. 192, 350 U.S. 
911, 100 L.Ed. 799, affirmed U. S. 

V. Union Trust Co., 76 S.Ct. 192, 
350 U.S. 907, 100 L.Ed. 796, re¬ 
versed on other grounds Union 
Trust Co. V. Eastern Air Lines, 76 
S.Ct. 192, 350 U.S. 907, 100 L.Ed. 
796, remanded 76 S.Ct. 429, 360 U.S. 
962, 100 L.Ed. 836, and affirmed 
Eastern Air Lines v. Union Trust 
Co., 239 P.2d 26, 99 U.S.App.D.C. 
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cases decided prior to the later decisions of the 
supreme court of the United States laying down the 
rules as to the burden of proof, discussed supra 
§ 449, the view was taken that the provision of the 
statute as to want of jurisdiction appearing to the 
satisfaction of the court meant that want of juris¬ 
diction must appear to a legal certainty in order to 
warrant dismissal,it -^2^5 denied that this 
meant more than by a fair preponderance of the 
evidence.^ 


§ 462.-Domicile or Residence 

In numerous decisions the courts have considered 
the evidence and held it sufficient or insufficient to show 
diversity of citizenship, or a change of citizenship or 
domicile. 

In determining domicile or residence as a juris¬ 
dictional factor it has been held or recognized, on 
consideration of the evidence in the particular case, 
that such evidence was sufficient^ or that such evi- 


206, certiorari denied 77 S.Ct. 816, 
363 U.S. 942, 1 L.Ed.2d 760. 
Transactions in or affecting inter¬ 
state commerce 

(1) Shipment of electrical appli¬ 
ances, bearing allegedly infringed 
trade-mark and purchased by de¬ 
fendant outside the state, to defend¬ 
ant’s stores in New York State for 
resale, although cartons or cases in 
which appliances were shipped bore 
no trade-mark, was sufficient to es¬ 
tablish that defendant’s activities, 
even though confined to operation of 
retail stores in New York State, were 
not wholly intra-state so as to ex¬ 
clude federal jurisdiction of action 
for trade-mark infringement. 

U.S.—^Admiral Corp. v. Penco, Inc., 
D.C.N.Y., 106 F.Supp. 1015. af¬ 

firmed. C.A., 203 F.2d 517. 

(2) Evidence was sufficient to es¬ 
tablish federal jurisdiction of action 
for Infringement of registered trade¬ 
mark. even though defendant’s use 
of mark was wholly intra-state, on 
ground that such use had affected, 
or might affect, interstate use of 
mark by owner. 

U.S.—^Admiral Corp. v. Penco, Inc., 
supra. 

(3) In stockholder’s action under 
Securities Exchange Act for dam¬ 
ages and cancellation of certain in¬ 
struments of transfer based on trans¬ 
action whereby she was allegedly in¬ 
duced by fraud to transfer certain 
securities, evidence was sufficient to 
show that instruments of interstate 
commerce or mails were used in con¬ 
nection with allegedly fraudulent 
acts and thereby give court jurisdic¬ 
tion. 

U.S.—^Errion v. Connell, C.A.Wash., 
236 P.2d 447. 

Submission to Jurisdiction 

In action for copyright and trade¬ 
mark infringement, evidence was suf¬ 
ficient to show that Individual de¬ 
fendant had submitted to jurisdiction 
of court ajid that defendant was actu¬ 
ally and adequately represented as to 
his individual Interest by counsel. 
U.S.—Esquire, Inc. v. Varga Enter¬ 
prises, D.C.I11., 81 F.Supp. 306, af¬ 
firmed In part and reversed in 
part on other grounds, C.A., 185 
F.2d 14. 

99. U.S.—^Barry v. Edmunds. Va., 6 


set. 501, 116 U.S. 550, 29 L.Ed. 
729. 

25 C.J.P 792 note 61. 

1. U.S.—Simpson v. Philllpsdale Pa¬ 
per Mill Co., D.CMass., 223 F. 661. 

25 C.J. p 792 note 61 [b]. 

2. U.S.—^Muth V. .*3Etna Oil Co., C. 

A.Ind., 192 P.2d 1014, certiorari 
denied 72 S.Ct. 626, 342 U.S. 954, 
96 Li.Ed. 709—^Davis v. Central Vt. 
Ry., C.A.Vt., 227 F.2d 948—^Hardin 
v. McAvoy, C.A.Ga., 216 P.2d 399 
—Murarka v. Bachrack Bros., C.A. 
N.Y., 216 P.2d 647—Spencer v. 

Woody, C.A.Va., 212 F.2d 668— 
Bradley Min. Co. v. Boice, C.A. 
Idaho, 194 P.2d 80, certiorari de¬ 
nied 72 S.Ct. 1033, 343 U.S. 941, 
96 L.Ed. 1347, motion denied, C.A., 
198 F.2d 790, vacated 73 S.Ct. 797, 
345 U.S. 932, 97 L.Ed. 1361, rehear¬ 
ing denied, C.A., 206 F.2d 937, cer¬ 
tiorari denied 74 S.Ct. 126, 346 U.S. 
874, 98 L.Ed. 382—^Paudler v. Paud- 
ler, C.A.Tex., 185 P.2d 901, certio¬ 
rari denied 71 S.Ct. 742, 341 U.S. 
920, 96 L,Ed. 1354—Price v. Green¬ 
way, C.C.A.N.J., 167 F.2d 196— 
Wall V. Brim, C.C.A.Ga., 146 F.2d 
492, certiorari denied 66 S.Ct. 858, 
324 U.S. 867, 89 L.Ed. 1415—Mid- 
Continent Pipe Line Co. v. White- 
ley, C.C.A.Okl., 116 P.2d 871—Shoaf 
V. Fitzpatrick, C,C.A.Tenn., 104 F. 
2d 290. certiorari denied 60 S.Ct. 
296, 308 U.S. 620, 84 L.Ed. 618— 
Ohio Marble Co. v. Byrd, C.C.A. 
Ohio, 65 F.2d 98—^McNichols v. In¬ 
ternational Typographical Union, C. 
C.A.Ind„ 21 F.2d 497. 

Seldeman v. Hamilton, D.C.Pa., 
173 F.Supp. 641—^Harris v. Ameri¬ 
can Legion, D.C.Ind., 162 F.Supp. 
700—Divine v. Union News Co., D. 
C,Pa., 151 F.Supp. 627—Zellem v. 
Herring, D.C.Pa., 97 F.Supp. 103— 
Webb V, Scott, D.C.Pa., 91 F.Supp. 
8—Russlck V. Hides, D.C.Mich., 86 
F.Supp. 281—^Messick v. Southern 
Pa. Bus Co., D.C.Pa., 59 F.Supp. 799 
—^Deason v. Aiquier, D.C.La., 68 F. 
Supp. 771—^Humphrey v. Fort Knox 
Transit Co., D C.Ky., 58 F.Supp 
362, affirmed, C.C.A., 161 F.2d 602 
—Sheehan v. Municipal Light & 
Power Co., D.C.N.Y., 64 F.Supp. 
169, affirmed, C.C.A., 161 P.2d 65— 
Schwab V. Cameron, D.C.Ill., 46 F. 
Supp. 105—Builders & Manufactur¬ 
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ers Mut. Casualty Co. v. Paquette, 
D.C.Me., 21 F.Supp. 858. 

28 C.J. p 789 note 28. 

Prlma facie evidence 

Proof of residence in a state, in 
establishing diversity of citizenship, 
is prima facie evidence of citizen¬ 
ship. 

U.S.—^Howard v. Barr, D.C.Ky., 114 P. 
Supp. 48—Humphrey v. Port Knox 
Transit Co., D.C.Ky., 68 F.Supp. 
362, affirmed, C.C.A., 151 P.2d 602. 

Effect of voting 

In a case in which Jurisdiction de¬ 
pended on the existence of diversity 
of citizenship, it was held, on the 
evidence, that jurisdiction existed 
notwithstanding plaintiff had vot¬ 
ed in a state other than the state in 
which plaintiff alleged citizenship 
for jurisdictional purposes; in this 
connection the court took the view 
that any presumption that plaintiff 
was a citizen of a state other than 
the state of which he claimed to be 
a citizen for jurisdictional purposes, 
arising from his having voted In 
such other state, was rebutted, and 
it was also held that, even though 
residence in such other state was es¬ 
tablished by voting there, citizenship 
in the state, of which plaintiff 
claimed to be a citizen for jurisdic¬ 
tional purposes, was shown by sub¬ 
sequent acts of plaintiff. 

U.S.—Glaspell v. Davis, D.C.Or., 2 P. 
B.D. 301. 

District court of Puerto Bioo 
Evidence held sufficient to support 
finding that husband and wife, suing 
for injuries to wife sustained in Puer¬ 
to Rico, were not domiciled in Puerto 
Rico, and therefore United States 
district court had jurisdiction under 
statute. 

U.S.—Puerto Rico Ry., Light & Pow¬ 
er Co. V. Cognet, C.C.A^Puerto Rico, 
3 F.2d 21, certiorari denied 45 S.Ct. 
611, 268 U.S. 691, 69 L.Ed. 1169. 

Evidenoe insufficient to show lack 
of diversity 

(1) Affidavits of unknown witness¬ 
es, who have not been subjected to 
cross-examination, obtained by a per¬ 
son shown to have resorted to ques¬ 
tionable methods, were not accepted 
as sufficient evidence of want of di¬ 
versity of citizenship against posi¬ 
tive testimony in contradiction. 
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dence was insufficient^ to show the existence of the 
requisite diversity of citizenship or to support a 
finding that such diversity existed, and, in this con¬ 
nection, it has been held or recognized that the 
evidence was sufficient^ or insufficient^ to show a 
change of citizenship, or sufficient to show, or to up¬ 
hold a finding, that there was not a change of citi¬ 
zenship or domicile.® 

Stipulation of parties and admissions. While the 
view has been taken that a stipulation of the parties 


is not alone sufficient to show the requisite diversi¬ 
ty of citizenship,^ there is authority that a stipula¬ 
tion of the parties may be sufficient to establish juris¬ 
dictional facts,® and an admission by counsel for de¬ 
fendant of the existence of diversity of citizenship 
has been regarded as sufficient.® Where a complaint 
alleged that plaintiff’s assignor, a corporation, was 
organized imder the laws of a certain state, an 
admission by stipulation of the articles of incor¬ 
poration, and the due incorporation and existence 


U.S.—Kilgore v. Norman, C.C.Ga., 119 
F. 1006, affirmed 120 F. 1020, 56 C. 
C.A. 683. 

(2) In action for death of patient 
in a sanitarium due to alleged mal¬ 
practice of physician and based on 
nondelegable duty of owner to pro¬ 
vide proper medical treatment, rec¬ 
ord did not establish that plaintiff 
shifted her ground from a tort ac¬ 
tion to a contract action against 
owners as partners and that since 
one of the partners was a citizen of 
Pennsylvania, as was plaintiff, the 
jurisdiction of the federal court was 
destroyed. 

U.S.—Brown v. Moore, D.C.Pa., 143 
F.Supp. 816, reversed on other 
grounds, C.A., 247 P.2d 711, certio¬ 
rari denied 78 S.Ct. 148, 355 U.S. 
«82. 2 Lr.Ed.2d 112. 

<3) In action by importers of clay 
against city for breach of contract 
to unload cargo at city port facilities 
because of labor disputes involving 
buyer of clay, evidence was insuffi¬ 
cient to show that buyer’s assign¬ 
ment of all its right, title, or inter¬ 
est to any claim it might have 
against city was improperly or con¬ 
clusively made in order to invoke 
diversity jurisdiction of federal dis¬ 
trict court. 

U.S.—^Paper Makers Importing Co. v. 
City of Milwaukee, D.C.Wis., 165 
F.Supp. 491. 

3. U.S.—^Price v. Gurney, Ohio, 65 
S.Ct. 613, 324 U.S. 100, 89 L.Ed. 776. 

Kosenthal v. Hildebrand, C.A.I11., 
242 P.2d 607—Becker v. Angle, C. 
aA.Okl., 165 P.2d 140. 

Compania Distrlbuldora Wood¬ 
ward Y. Dickerson, Inc. v. Cristina 
Copper Mines, Inc., D.C.N.Y,, 114 
F.Supp. 454—^Murarka v. Bachrack 
Bros., D.C.N.Y., 108 F.Supp. 697— 
Greene v. Keim, D.C.Pa., 74 F.Supp. 
950—^Vlslntalner v. Hazleton Auto 
Bus Co., D.C.Pa., 61 FSupp. 633— 
Wyman v. Wyman, D.C.Nev., 49 F. 
Supp. 952—Shreveport Long Leaf 
Lumber Co. v. Wilson, D.C.La., 38 
F.Supp. 629—Tudor v. Leslie, D.C. 
Mass., 35 F.Supp. 969. 

Rosenberg v, Shuler, D.C.Okl., 
289 F. 820. 

28 C.J. p 789 note 28. 


I Z^aclc of diversity shown 
I (1) In general. 

U.S.—Anderson v. Watts, Fla., 11 S. 
Ct. 449, 138 U.S. 694, 34 L.Ed. 1078. 

Rubelt V. Bybee, C.A.Idaho, 229 
P.2d 664—Dempsey v. D. B. & M. 
Oil & Gas Co., C.A.Ky., 219 P.2d 
808. 

Sattler v, Mowry, D.C.Pa., 167 F. 
Supp. 607—Stine v. Moore, D.C.La., 
114 F.Supp. 761, affirmed, C.A., 213 
P.2d 446—Steinberg v. Toro, D.C. 
Puerto Rico, 95 F.Supp. 791—^Valen¬ 
tine V. Powers, D.C.Neb., 85 F.Supp. 
732—Davy v. Faucher, D.C.Fla., 84 
F.Supp. 737—^Earley v. Hershey 
Transit Co., D.C.Pa., 55 F.Supp. 
981. 

26 C.J. p 789 note 28. 

(2) In an action in a federal dis¬ 
trict court in Pennsylvania by a citi¬ 
zen of Pennsylvania against a New 
York corporation, in which was in¬ 
volved the Question as to the iden- j 
tity or diversity of citizenship of 
the real parties to the controversy, 
evidence on Question whether hus¬ 
band of plaintiff, a resident of Penn¬ 
sylvania, was in employ of defendant 
New York corporation at time he 
met his death conclusively showed 
that he was employed by a Pennsyl¬ 
vania corporation, so that there was 
no diversity of citizenship, giving 
federal district court jurisdiction. 
U.S.—^Postal Telegraph-Cable Co. v. 
Darrow, Pa., 260 F. 681, 162 C.C.Au 
697, certiorari denied Darrow v. 
Postal Telegraph-Cable Co., 39 S. 
Ct. 8, 248 U.S. 663, 63 L.Ed. 423, 
and 41 S.Ct. 448, 255 U.S. 677, 66 
L.Ed. 794. 

4. U.S.—Stine v. Moore, C.ALa., 213 
F.2d 446—Shoaf v. Fitzpatrick, C. 

C. A.Tenn., 104 F.2d 290, certiorari 
denied 60 S.Ct. 295, 308 U.S. 620, 84 
L.Ed. 618—Stockyards Nat. Bank 
of South Omaha v. Bragg, C.C.A. 
Utah, 293 F. 879. 

Chaney v. Wilson-Benner, Inc., 

D. C.Pa., 166 F.Supp. 64—Shreveport 
Long Leaf Lumber Co. v. Wilson, 
D.C.La., 38 F.Supp. 629. 

5> U.S.—^Birmingham Post Co. v. 
Brown, CA..Ala., 217 F.2d 127. 

Earley v. Hershey Transit Co., 
D.C.Pa., 65 F.Supp. 981—^Watters 
v. Ralston Coal Co., D.C.Ohio, 88 F. 
Supp. 16. i 


6. U.S.—^Warren for Use and Bene¬ 
fit of Walker v. Pearson, C.A.Fla., 
195 F.2d 300—Soderstrom v. Kungs- 
holm Baking Co., C.A.I11., 189 P.2d 
1008—Ohio Marble Co. v. Byrd, 
C.C.A.Ohio, 65 P.2d 98. 

Dossett V. Davis, D.C.Tenn., 29 
F.Supp. 483. 

Diversity of citizenship lacking 
Evidence reQulred dismissal for 
lack of diversity of citizenship, of 
complaint by alleged New York resi¬ 
dent against New Jersey residents, 
on ground that plaintiff did not per¬ 
manently withdraw from New Jersey 
where he had maintained a residence 
for thirty-nine years. 

U.S.—^Wendel v. Hoffman, D.C.N.J., 
24 F.Supp. 63, appeal dismissed, C. 
C.A, 104 P.2d 66. 

Finding as matter of law 
Evidence may warrant a finding, 
as a matter of law, that plaintiff 
had never abandoned his Alabama 
citizenship and domicile, notwith¬ 
standing evidence that he had spent 
part of his time in Georgia in con¬ 
nection with the management of a 
mill it not making a fact issue on the 
Jurisdictional Question, in view of 
undisputed testimony that he never 
surrendered or abandoned his resi¬ 
dence in Alabama, that he paid his 
poll tax there, and voted there. 

U.S.—^Maynard v, Finney, C.C.A.Ga., 
92 F.2d 454, certiorari denied 58 
S.Ct. 647, 303 U.S. 648, 82 L.Ed. 
1109. 

7- U.S.—Columbia Digger Co. v. 
Rector, D.C.Wash., 216 F. 618— 
Hogg V. Maxwell, N.Y., 216 F. 360, 
131 C.C.A. 602, reheard 218 F. 856, 
134 C.C.A. 164. 

8. U.S.—Chicago & A. B. Co. V. Al¬ 
len, Ill., 249 F. 280, 161 C.C.A. 2SS, 
certiorari denied 38 S.Ct. 335, 246 
U.S. 666, 62 L.Ed. 929. 

9. Admission by silence 

AcQuiescence by counsel for de¬ 
fendant, by silence, in a statement 
to the court by counsel for plaintiff 
that diverse citizenship, which was 
alleged in the petition, was admit¬ 
ted, relieved plaintiff of the necessity 
of proving the allegation of citizen¬ 
ship. 

U.S.—^Meyer v. Guardian Trust Co.r 
C.C.A.Neb., 296 F. 789. 
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of such corporation, were regarded as an admission 
of citizenship in such state.io In any event a stipu¬ 
lation, in order to be sufficient to establish juris¬ 
dictional facts, must be in accordance with, and not 
contrary to, the actual facts.n 

§ 463.-Amount in Controversy 

The sufficiency of the amount in controversy may be 


shown by evidence, the weight, and sufficiency of which 
are governed by general rules. 

Where challenged, the plaintiff must prove the 
jurisdictional requirement by a preponderance of the 
evidence^^ jn many cases the evidence has been 
considered by the courts.^3 Jn some cases decided 
prior to the later decisions as to the burden of proof* 


10. U.S.—Piedmont Carolina R. Co. 
V. Shaw, N.C.. 223 P. 973, 138 C.C. 
A. 227. 

11. U.S.—Chicago & A. R. Co. v. Al¬ 
len, Ill., 249 F. 280, 161 C.C.A. 288, 
certiorari denied 38 S.Ct. 335, 246 
U.S. 666, 62 L..Ed. 929. 

12. U.S.—Allman v. James Healing 
Co., D.C.N.J., 142 F.Supp. 673. 

13. U.S.—Murphy v. Sun Oil Co., C. 
C.A.Tex., 86 P.2d 896, certiorari de¬ 
nied 67 S.Ct. 764, 300 U.S. 683, 81 
L.Ed. 886. 

Amount in controversy in federal 
district court in general see Fed¬ 
eral Courts § 310. 

Rvidence held saffloleiit 

(1) To show presence of Jurisdic¬ 
tional amount. 

U.S.—Clark v. Paul Gray, Inc., Cal., 
69 S.Ct. 744, 306 U.S. 683, 83 L.Ed. 
1001. 

Lee-Wilson, Inc. v. General Elec. 
Co., C.A.Mass., 222 F.2d 860--Gla- 
calone v. Raytheon Mfg. Co., C.A. 
Mass., 222 F.2d 249—McQueen v. 
Sun Oil Co., C.A.Ky., 213 F.2d 889 
—La Nasa v. Russell Packing Co., 
C.A.I11., 198 P.2d 992—City of Mem¬ 
phis, Tenn. v. Ingram, C.A.Ark., 
195 F.2d 338—^Pood Fair Stores v. 
Food Fair, C.A.Mass., 177 F.2d 177 
—^Armstrong v. New La Paz Gold j 
Mining Co., C.C.A.Cal., 107 P.2d 453 
—Indian Territory Oil & Gas Co. v. 
Indian Territory Illuminating Oil 
Co., C.C.A.Okl., 96 P.2d 711, certio¬ 
rari denied 59 S.Ct. 67, 306 U.S. 607, 
83 L.Ed, 386—^Murphy v. Sun Oil 
Co., C.C.A.Tex., 86 P.2d 896, certio¬ 
rari denied 67 S.Ct. 764, 300 U.S. 
683, 81 L.Ed. 886—New York Life 
Ins. Co. V. Kaufman, C.C.A.Cal., 
78 P.2d 398, certiorari denied 66 S. 
Ct. 149, 296 U.S. 626, 80 L.Ed. 445 
—Porno V. Coyle, C.C.A.Alaska, 76 
F.2d 692—^McNichols v. Interna¬ 
tional Typographical Union, C.C.A. 
Ind., 21 P.2d 497—Gallardo v. Por¬ 
to Rico Ry., Light & Power Co., 
C.C.A.Puerto Rico, 18 F.2d 918. 

Merrlam v. Texas Siftings Pub. 
Co., C.C.N.T., 49 P. 944. 

Nix V. Spector Freight System, 
Inc., D.C.N.J., 157 F.Supp. 10— 
Sunbeam Corp. v. Richardson, D.C. 
Ky., 144 F.Supp. 683, reversed on 
other grounds, C.A., 243 P.2d 601 
—^Range Oil Supply Co. v. Chica¬ 
go, R. I. & p. K. Co., D.C.Mlnn., 
140 F.Supp. 283—Safeway Stores, 


V. Suburban Foods, I>.C.Va., 130 P. 
Supp. 249—^Fitzpatrick v. Snyder, 
L.C.Mass., 124 F.Supp. 96, cause 
remanded. C.A., 220 F.2d 622, cer¬ 
tiorari denied 75 S-Ct. 876, 349 U. 
S. 946, 99 L.Ed. 1272—^Howard v. 
Ladner, D.C.Miss., 116 F.Supp. 783 
—^Admiral Corp. v. Penco, Inc., D. 
C.N.T., 106 F.Supp. 1016. affirmed, 

C. A.. 203 F.2d 517—Empire Box 
Corp. of Stroudsburg v. Willard 
Sulzberger Motor Co., D.C.N.J., 104 
F.Supp. 762—^Reddi-Wip, Inc. v. 
Knapp-Monarch Co., D.C.Mo., 104 P. 
Supp. 204—^Minor v. City of Keo¬ 
kuk, Iowa, D.C.Iowa, 92 F.Supp. 833 
—Mason v. Salter, D.C.La., 92 P. 
Supp. 627—Columbia Pictures Corp. 
V. Rogers, D.C-W.Va., 81 F.Supp. 
680—City of Salamanca v. Seneca 
Nation of Indians, D.C.N.Y., 47 P. 
Supp. 939—Ohio Casualty Ins. Co. 
V. Callaway, I>.C.Okl., 46 F.Supp. 
686—Caldwell v. Travelers Ins. Co., 

D. C.Ark., 46 F.Supp* 673—^American 
Type Founders v. Lanston Mono¬ 
type Mach. Co., D.C.Pa., 46 F.Supp. 
531—Caron Corporation v. Wolf 
Drug Co., D.C.N.J., 40 F.Supp. 103 
—^Mitchell Metal Products v. Ber¬ 
keley Equipment Co., D.C.Pa., 36 
F.Supp. 1010—Leighton v. City of 
Minneapolis, D.C.Minn., 16 F.Supp, 
101—Briggs V. Boston, D.C.Iowa, 
16 F.Supp, 763. 

Kline v. Wright, D.C.Idaho, 42 F. 
2d 927. 

(2) To show absence of Jurisdic¬ 
tional amount. 

U.S.—^Welsh V. American Sur. Co. of 
N. Y., C.A.Tex., 186 P.2d 16. 

Novitzky v. Rozner, D.C.Pa,, 259 
F. 913. 

(3) To show good faith In the mak¬ 
ing of a claim. 

U.S.—National Surety Corporation v. 
City of Excelsior Springs, Mo., ex 
rel. and to Use of Schwarzenbach, 
C.C.A.MO., 123 F.2d 673. 

Columbia Pictures Corp. v. Rog¬ 
ers, DC.W.Va., 81 F.Supp. 680— 
Schneider v, Rockwell-Powers 
Lumber Co., D.C.La., 86 F.Supp. 
696. 

Loew’s, Inc. v. Martin, D.C.Ohlo, 
10 F.R.D. 143. 

Evldenoe held Ixtsnffloient 

(1) To show presence of Jurisdic¬ 
tional amount. 

U.S.—Thomson v. Gaskill, Neb., 62 
S.Ct. 673, 816 U.S. 442, 86 L.Ed. 
951. 


Kaufman v. Liberty Mut, Ins, 
Co., C.A.Pa., 246 F.2d 918—Sea- 
gram-Distillers Corp. v. New Cut 
Rate Liquors, Inc., C.A.Ill., 245 
F.2d 463, certiorari denied 78 S.Ct. 
61, 355 U.S. 837, 2 L.Ed.2d 48^ 
Pennsylvania R. Co. v. City of 
Girard, C.A.Ohio, 210 P.2d 437— 
Rldder Bros. v. Blethen, C.CJL 
Wash., 142 F.2d 395—City of For¬ 
syth V. Mountain States Power 
Co., C.C.A.Mont., 127 F.2d 683— 
Louis D. Rubin Electrical Co. v. 
Poulnot, D.C.S.C., 46 F.2d 676. 

Oil, Chemical and Atomic Work¬ 
ers Intern. Union, APL-CIO v. Hey- 
den Newport Chemical Corp., D.C. 
N.J., 172 F.Supp. 230—^Ambassador 
East, Inc. v. Orsatti, Inc., D.C.Pa., 
165 F.Supp. 937, reversed on other 
grounds, C.A., 267 P.2d 79—Seven- 
Up Co. V. Blue Note, Inc., D.C.IIL, 
159 F.Supp. 248, affirmed, C.A., 260 
F.2d 584—California Oil Co. v. 
Travaline, D.C.Pa., 147 F.Supp. 832 
—Bell V. Mykytiuk, D.C.Pa., 135 
F.Supp. 167—Powers v. Gold, D.C. 
Mass., 124 F.Supp. 93—City of 
Memphis v. Ingram, D.C.Ark., 98 
F.Supp. 895, reversed on other 
grounds, C.A., 195 F.2d 338—Provi¬ 
dence Journal Co. v. McCoy, D.C. 

R. I., 94 F.Supp. 186, affirmed, C.A., 
McCoy V. Providence Journal Co., 
190 P.2d 760, certiorari denied 72 

S. Ct. 200, 342 U.S. 894, 96 L.Ed. 
669—Luftman v. Ross, D.C.N.Y., 75 
F.Supp. 627— J, J. Newberry Co. v. 
Retail Clerks’ Union Local 666, D. 

C. Mo., 67 F.Supp. 86, appeal dis¬ 
missed, C.C.A., 158 F.2d 802—^Reyn¬ 
olds V. Reynolds, D,C.Ark., 65 F. 
Supp. 916—Spears v. Tax Collector 
of La Salle Parish, D.C.La., 66 F. 
Supp. 28—^Dixle Greyhound Lines 
V. Elliott, D.C.Ky., 45 F.Supp. 953 
—Pure Oil Co. v. Puritan Oil Co., 

D. C.Conn., 39 F.Supp. 68—Dunning 
V. Agricultural Prorate Advisory 
Commission of California, D.C.Cal., 
38 F.Supp. 393—Terrio v. S. N. 
Nielsen Const. Co., D.C.La., 80 F. 
Supp. 77—Carl Fischer, Inc. v. 
Shannon, D.C.Mont., 26 F.Supp. 727 
—^Hale V. Mann, D.C.Tex., 15 F, 
Supp. 1061. 

(2) To show absence of jurisdic¬ 
tional amount. 

U.S.—Fireman’s Fund Ins. Co. v. Rail¬ 
way Exp. Agency, Inc., CA,Mlch., 
263 F.2d 780—^Harris v. Illinois 
Cent. R. Co., C.A.La., 220 F.2d 734 


681 



§ 463 FEDERAL CIVIL PROCEDURE 35A C. J.S. 


discussed supra § 450, the rule requiring legal cer¬ 
tainty as to want of jurisdiction was recognized or 
applied in denying the propriety of a dismissal on the 
ground that the amount in controversy was not suf¬ 
ficient for jurisdictional purposes, unless it appeared 
to a legal certainty that the claim was really for 


less than the jurisdictional amount.^^ Even since 
such decisions the rule has been recognized or ap¬ 
plied with respect to the jurisdictional amount, ap¬ 
parently, however, with some qualifications or limi¬ 
tations.^^ In any event, if, from the face of the 
pleadings, it is apparent to a legal certainty that 


—York V. Guaranty Trust Co. of 
New York, C.C.A.N.Y., 143 F.2d 
503, reversed on other grounds 65 
S.Ct. 1464, 326 U.S. 99, 89 L.Ed. 
2079, 160 A.Li.R. 1231, rehearing 
denied 66 S.Ct. 7, 326 U.S. 806, 90 
L.Ed. 491—Simecek v. U. S. Nat. 
Bank of Omaha, C.C.A.Neb., 91 F. 
2d 214. 

Allman v. James Healing Co., D. 

C. N.J., 142 F.Supp. 673—Williams 
V. James, D.C.La., 34 F.Supp. 61. 
(3) To show bad faith in making 

claim. 

U.S.—Welsh V. Erie R. Co., C.C.A. 
Ohio, 39 F.2d 869. 

Palmer v. Moren, D.C.Pa., 44 F. 
Supp. 704. 

14- U.S.—Blackburn v. Portland 
Gold Min. Co., Colo., 20 S.Ct. 212, 
176 U.S. 571, 44 L.Ed. 276. 

Beecher v. Pan-American Life 
Ins. Co., C.C.AGa.. 73 F.2d 263— 
Mounger v. Wells, C.C.A.Tex., 44 
P.2d 565—^Knickerbocker Ice Co. 
V. Hofstatter, C.C.A.N.Y., 32 P.2d 
184. 

Grandin Farmers' Co-op. Eleva¬ 
tor Co. of Grandin, N. D. v. Langer, 

D. C.N.D., 6 F.Supp. 426, affirmed 
Langer v. Grandin Farmers’ Co-op. 
Elevator Co. of Grandin, N.D., 64 
S.Ct. 772, 292 U.S. 605, 78 L.Ed. 
1467. 

25 C.J. p 792 note 61 [a]. 

Kegal impossibility 

On plea to jurisdiction, the record 
warranted the conclusions that alle¬ 
gation of bill that the matter in con¬ 
troversy, exclusive of interest and 
costs, exceeded sum of three thou¬ 
sand dollars, was made in good faith, 
and that it was not legally impossi¬ 
ble for that amount to be involved, 
so that district court was justified In 
refusing to dismiss suit because ju¬ 
risdictional amount was not involved. 
U.S.—Beecher v. Pan-American Life 
Ins. Co., C.C.A.Ga., 73 P.2d 263. 

Necessity that lack of jurisdiction 
clearly appear 

<1) Bill should not be dismissed 
unless lack of jurisdictional amount 
involved clearly appears. 

U.S.—Reed, Pears & Miller v. Miller, 
D.C.Pa, 2 P.2d 280, affirmed, C.C. 
A., Miller v. Reed, Fears & Miller, 
5 F.2d 1018. 

(2) Motion to dismiss on ground 
of insufficiency of amount involved 
was overruled where it did not clears 
ly appear that contract for insurance 
on Georgia property of Georgia resi¬ 
dent, but dated in another state and 


alleged to be a Georgia contract, un¬ 
der which more than three thousand 
dollars could be recovered, was not a 
Georgia contract as alleged. 

U.S.—Coffin V. London & Edinburgh 
Ins. Co., D.C.Ga., 27 F.2d 616. 

Ex parte affidavits denying jurisdic¬ 
tional averments 

Ex parte affidavits denying allega¬ 
tions in plaintiff's pleading as to ju¬ 
risdictional amount were regarded 
as insufficient to satisfy the court 
of a want of jurisdiction as reqiuired 
by statute. 

U.S.—In re Cleland, Mich., 30 S.Ct. 
647. 218 U.S. 120, 64 L.Ed. 962— 
Put-in-Bay Waterworks, Light & 
R. Co. V. Ryan, Ohio, 21 S.Ct. 709, 
181 U.S. 409, 45 L.Ed. 927. 

15. Cases considered 

(1) In a case in the supreme court, 
decided since the decisions which 
definitely placed the burden of proof 
on the party who seeks the exercise 
of jurisdiction in his favor, which 
actually involved a cause which had 
been removed from a state to a fed¬ 
eral court, the rule was announced, 
on the authority of earlier cases, 
that in order to warrant a dismissal 
on the ground that the amount in 
controversy was not sufficient, it 
must appear to a legal certainty that 
the claim is really for less than the 
jurisdictional amount. 

U.S.—St. Paul Mercury Indemnity 
Co. V. Red Cab Co., Ind., 58 S.Ct. 
586, 303 U.S. 283, 82 L.Ed. 845. 

(2) Rule has been recognized or 
applied in various cases in the low¬ 
er federal courts. 

U.S.—^York V, Guaranty Trust Co. 
of New York, C.C.A.N.Y., 143 P. 
2d 603, reversed on other grounds 
65 S.Ct. 1464, 326 U.S. 99, 89 L.Ed. 
2079, 160 A.L.R. 1231, rehearing 
denied 66 S.Ct. 7, 326 U.S. 806, 90 
L.Ed. 491—National Surety Corpo¬ 
ration V. City of Excelsior Springs, 
Mo., ex rel. and to Use of Schwarz- 
enbach, C.C.A.Mo., 123 P.2d 673— 
Sparks v, England, C.C.A.Mo., 113 
F.2d 679—^Armstrong v. New La 
Paz Gold Mining Co., C.C.A.Cal., 
107 P.2d 463—^Brown v. United 
Gas Public Service Co., C.C.A.La., 
96 P.2d 264—Simecek v. U. S. Na¬ 
tional Bank of Omaha, C.C.A.Neb., 
91 F.2d 214. 

Odlivak v. Elliott, D.C.Del., 82 P. 
Supp. 607—^Mutual Ben. Health & 
Accident Ass’n v. Teal, D.C.S.C,, 34 
F.Supp. 714. 

(3) It was held that facts that 
district court had previously refused 
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recovery on type of claim contained 
in one item of plaintiff’s demand, 
and that such item was necessary 
to make up jurisdictional amount in 
controversy, did not create legal cer¬ 
tainty of insufficiency of amount in¬ 
volved, and did not justify dispiissal 
of suit, since plaintiff’s right to re¬ 
cover on that item was a question to 
be decided on merits. 

U.S.—Brown v. United Gas Public 
Service Co., supra. 

(4) In a subsequent case in the 
supreme court, in which several 
opinions were written by members 
constituting the majority, it was 
announced in an opinion by Mr. Jus¬ 
tice Roberts that, where plaintiff’s 
allegations as to the amount in con¬ 
troversy are challenged by traverse 
or by a motion to dismiss based on 
the alleged absence of such amount, 
plaintiff is required to give substan¬ 
tial proof justifying the conclusion 
that the suit involves the requisite 
amount. 

U.S.—Hague v. Committee for Indus¬ 
trial Organization, N.J., 69 S.Ct. 
964, 307 U.S. 496, 83 L.Ed. 1423. 

(6) View has also been taken that, 
where plaintiff’s allegations have 
been challenged in an appropriate 
manner, plaintiff is required to give 
proof which is at least sufficient to 
establish with reasonable certainty 
that the amount in controversy is 
sufficient to confer jurisdiction. 

U.S.—^Kum v. Beasley, C.C.A.Ark., 
109 P.2d 687. 

(6) It has been held that a motion 
to dismiss should be sustained where 
plaintiff fails to support his allega¬ 
tion as to the jurisdictional amount 
by a preponderance of evidence. 

U.S.—Starns v. Success Portrait Co., 

D.C.Tenn., 1 F.R.D. 603. 

(7) A district court in a diversity 
action where jurisdiction has been 
challenged will look to affidavits sub¬ 
mitted by plaintiff in order to deter¬ 
mine whether he sufficiently estab¬ 
lished his allegation that amount in 
controversy exceeds sum of $10,000 
exclusive of interest and costs, and, 
where from affidavits submitted, it 
did not appear to a legal certainty 
that claim was really for less than 
$10,000 exclusive of Interest and 
costs, complaint would not be dis¬ 
missed on such grounds. 

U.S.—Jamison v. Pennsylvania Pow¬ 
er Co., D.C.Pa., 172 F.Supp. 663. 

(8) Action for wrongful death for 
benefit of estate of surviving widow, 
in which amount of recovery under 
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plaintiff cannot recover the amount claimed, or if, 
from the proofs, the court is satisfied to a like cer¬ 
tainty that plaintiff never was entitled to recover 
that amount and that his claim was, therefore, 
colorable for the purpose of conferring jurisdiction, 
the suit will be dismissed.^® The rule has been 
announced, however, that there is a presumption 
that plaintiff acted in good faith with respect to 


the amount of his claim, in the absence of proof to 
the contrary or of circumstances which amount to 
proof,i7 and the fact that, under the evidence 
going to the merits, plaintiff’s recovery is less than 
the jurisdictional amount is not ground for dis¬ 
missal where his pleading sets up a claim in good 
faith which is within the jurisdiction of the court.^8 


New Jersey statute was limited to 
pecuniary loss to widow from time 
of husband’s death to time of her 
death nine and one half hours later, 
would not be dismissed on ground 
that jurisdictional amount was not 
involved, where interrogatories indi¬ 
cated that weekly wage of husband 
was sixty dollars and other sources 
of income were unknown, but estate 
was required to show it was enti¬ 
tled to a valid claim for damages 
in excess of three thousand dollars 
U.S.—Odlivak v. Elliott, D.C.Del., 82 
P.Supp. 607. 

16. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind, 58 
S.Ct. 586, 303 U.S. 283, 82 L.Ed. 
845. 

National Surety Corporation v. 
City of Excelsior Springs, Mo., ex 
rel. and to Use of Schwarzenbach, 
C.CA.MO., 123 F.2d 673—Sharp v. 
Barnhart, C.C.A.Ind„ 117 P.2d 604, 
certiorari denied Canterbury v. 
Barnhart, 61 S.Ct. 1099, 313 U.S. 
676, 86 li.Ed. 1633—James v. Barn¬ 
hart, C,C.A,Ind., 117 F.2d 604, cer¬ 
tiorari denied 61 S.Ct. 1098, 313 U, 
S. 676, 86 L.Ed. 1634~-Sparks v. 
England, C.C.A.Mo., 113 F.2d 679. 

Mutual Ben. Health & Accident 
Ass'n V. Teal, D.C.S.C., 34 F.Supp. 
714. 

26 C.J. p 790 note 42. 

Averments of amount in controversy 
in general see supra § 274. 
FlalntljSf’s good faith in choosing a 
federal forum is open to challenge 
not only by resort to face of com¬ 
plaint but by facts disclosed at trial, 
and, if from either source it is clear 
that his claim never could have 
amounted to sum necessary to con¬ 
fer Jurisdiction, court must dismiss 
suit. 

U.S.—St. Paul Mercury Indemnity 
Co. V. Red Cab Co., Ind., 68 S.Ct. 
586, 303 U.S. 283, 82 L.Ed. 846. 

Want of Jurisdictional aznonnt ap¬ 
parent from proof or lack of 
proof 

(1) Notwithstanding the allega¬ 
tions as to the amount in controversy 
contained in plaintiffs pleading are 


prima facie sufficient, the action 
should be dismissed where, from the 
evidence, it is apparent that plaintiff 
could not have had any reasonable 
expectation of recovering the requi¬ 
site amount. 

U.S.—Wllderman v. Roth, D.CPa., 9 

P.2d 637, affirmed, C.C.A., 17 P.2d 

486. 

(2) On the evidence, the court 
found that there was no reasonable 
hope or expectation of recovering 
the required Jurisdictional amount, 
and accordingly granted a motion to 
dismiss for lack of Jurisdiction. 

U.S.—Nixon V. Town Taxi, D.C.Mass., 

39 P.2d 6-18. 

(3) Where complaint did not show 
on its face that plaintiff could not 
recover an amount sufficient to con¬ 
fer Jurisdiction, question of proper 
measure of damages was issue of 
law to be determined when plaintiff's 
evidence was in, and if it should 
then conclusively appear as a matter 
of law that plaintiff was not entitled 
to recover Jurisdictional amount, the 
case would be dismissed by district 
court for want of jurisdiction. 

U.S.—Sparks v. England, C.C.A.Mo., 

113 P.2d 679. 

(4) If the actual matter in con¬ 
troversy is insuflficient in value to 
confer Jurisdiction, and there is an 
attempt to supply an additional 
amount for that purpose by setting 
up a claim easily supportable by 
proof if made in good faith, but no 
proof is offered in support of such 
claim and no satisfactory explana¬ 
tion of failure to offer proof is given, 
such claim must be regarded as ficti¬ 
tious and to have been made for the 
purpose of perpetrating a fraud as 
to Jurisdiction, and dismissal is re¬ 
quired under the statute. 

U.S.—Bank of Arapahoe v. David 

Bradley & Co., Neb., 72 P. 867, 19 

C.C.A. 206—^Haas v. Burton, C.C.A. 

La., 25 F.2d 938, certiorari denied 

Burton v. Haas, 49 S.Ct. 18, 278 

U.S. 612, 73 L.Ed. 537. 

(6) District court was required to 
dismiss, where satisfied that verdict 
of more than three thousand dollars 


would have to be set aside as not 
based on evidence, and it was clear 
that claim of fifteen thousand dol¬ 
lars damages was colorable. 

U.S.—Chick V. New England Tele¬ 
phone & Telegraph Co., D.C.Me,, 36 
F.2d 832. 

Dismissal of particular actloxL not 
authorized 

U.S.—Kriesak v. Crowe, D.C.Pa., 36 
F.Supp. 127. 

17. U.S.—^National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
Mo., ex rel. and to Use of Schwarz- 
enbach, C.C.A.Mo., 123 F.2d 673, 

18. U.S.—^Walker Grain Co. v. 
Southwestern Telegraph & Tele¬ 
phone Co, C.C.A.Tex., 10 P.2d 272. 

Proofs and finding by master 

(1) Court was not required to dis¬ 
miss a bill properly alleging Juris¬ 
dictional facts, for want of Jurisdic¬ 
tional amount, where, under proof on 
the merits taken before a master, 
plaintiff was not entitled to recover 
an amount as great as the Jurisdic¬ 
tional amount. 

U.S.—Southwestern Telegraph & 
Telephone Co. v. Walker Grain 
Co, D.C.Tex., 3 P.2d 819, affirmed, 
C.C.A., Walker Grain Co. v. South¬ 
western Telegraph & Telephone Co., 
10 F.2d 272. 

(2) In such case, finding by the 
master, approved by the court, of 
want of fraud asserted as basis of 
defendants' liability in a Jurisdic¬ 
tional amount did not necessitate 
dismissal. 

U.S.—^Walker Grain Co. v. Southwest¬ 
ern Telegraph & Telephone Co., C. 
C.A.Tex„ 10 P.2d 272. 

Evidence held sufficient 

On a motion to dismiss diversity 
case on ground of lack of jurisdic¬ 
tional amount in controversy, plain¬ 
tiff need only produce sufficient com¬ 
petent evidence to show his good 
faith in alleging the Jurisdictional 
amount to preclude a finding to a 
legal certainty that his claim is real¬ 
ly for less than the Jurisdictional 
amount. 

U.S.—Jamison v. Pennsylvania Pow¬ 
er Co., D.C.Pa., 172 F.Supp. 563. 
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TT TTT. OBJECTIONS TO JITEISDIOTION, DETERMINATION, AND WAIVER 


A. OBJECTIONS TO JURISDICTION 


§ 464. In General 

a. General rules 

b. Former practice 

a. Oeneral Rules 

A question of federal jurisdiction may be raised by 
any interested party or by the court of its own motion; 
and under the Federal Rules of Civil Procedure lack of 


jurisdiction of the subject matter may be raised by mo¬ 
tion or by answer at the option of the pleader. 

A question of federal jurisdiction may be raised 
by any interested partyeven by the litigant invok¬ 
ing it in the first instanceand, even though the 
question is not raised by the parties, it may and 
should be raised or inquired into by the court of its 
own motion if there is any basis for such inquiry .21 


19. U.S —^Hardin v. McAvoy, C.A. 
Ga., 216 F.2d 399—Burks v. Texas 
Co.. aA.La., 211 P.2d 443—Mulli- 
gran v. Federal Land Bank of Oma¬ 
ha. C.C.A.Neb., 129 F.2d 438. 

Associated Press v. Emmett, D. 
C.Cal., 45 F.Supp. 907. 

20. U.S.—^Arenas v. U. S., D.C.Cal., 
95 F.Supp. 962—^Associated Press 
V. Emmett, D.C.Cal., 45 F.Supp. 
907. 

21. U.S.—McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 56 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1135. 

Lowry v. International Broth, of 
Boilermakers, Iron Shipbuilders 
and Helpers of America, C.A.Miss., 
259 F.2d 668—Longview Tugboat 
Co. V. Jameson, C.A.Or., 218 F.2d 
647—^Hardin v. McAvoy, C.A.Ga., 
216 F.2d 399—Burks v. Texas Co., 
C,A.La., 211 F.2d 443—Warner v. 
Territory of Hawaii, C.A.Hawaii, 
206 F.2d 851—^Kenholz v, Bache, 
C.A.Fla., 184 F.2d 974—Connecti¬ 
cut Indem. Co. v. Lee, C.C.A.Mass., 
168 F.2d 420—Calcote v. Texas 
Pac. Coal & Oil Co., C.C.A.Miss., 
157 F.2d 216, 167 A.L.R. 413, cer¬ 
tiorari denied 67 S.Ct. 205, 329 U.S. 
782, 91 L.Ed. 671, rehearing de¬ 
nied 67 set. 356, 329 U.S. 830, 91 
L.Ed. 704—Bell v. Hood, C.C.A. 
Cal., 150 P.2d 96, reversed on oth¬ 
er grounds 66 S.Ct. 773, 327 U.S. 
678, 90 L.Ed. 939—^Mosier v. Feder¬ 
al Reserve Bank of New York, 
C.C,A.N.Y., 132 P.2d 710—Mulli¬ 

gan V. Federal Land Bank of Oma¬ 
ha, C.C.A.Neb.. 129 F.2d 438— 
Hackner v. Guaranty Trust Co. of 
New York, C.C.AJ^.Y., 117 F.2d 
95, certiorari denied 61 S.Ct. 835, 
313 U.S. 569, 85 LEd. 1620—Cen¬ 
tral Mexico Light & Power Co. v. 
Munch, C.C.A.N.Y., 116 F,2d 85— 
City of Stuart v. Green, C.C.A.Pla., 
91 P.2d 603, 113 A-L.]^ 660, cer¬ 
tiorari denied Green v. City of Stu¬ 
art, 68 S.Ct. 146, 302 U.S. 744, 82 L. 
Ed. 676, rehearing denied 68 S.Ct. 
280, 302 U.S. 779. 82 L.Ed. 602, and 
motion denied, C.C.A,, City of Stu¬ 
art V. Green, 94 F.2d 942—^Davis 
V. Shackleford, C.C.A.Iowa, 91 F. 
2d 148—^Pioneer Southwestern 


Stages V. Wicker, C.C.A.Cal., 60 F. 
2d 581. 

Florida Lime & Avocado Grow¬ 
ers V. Jacobsen, B.C.Cal., 169 F. 
Supp. 774—Mayer v. Chase Nat. 
Bank of City of New York, D.C. 
N.Y.. 165 F.Supp. 287—Jackson v. 

U. S. National Bank. Portland, 
Or., D.C.Or., 153 F.Supp. 104—Cor¬ 
pus Juris Secundum cited in Alden 

V. Central Power Elec. Co-op., D.C. 
N.D., 137 F.Supp. 924, 928—Davis 
V. City of Little Rock, D.C.Ark., 
136 F.Supp. 726—^Brown v. Hughes, 
D.C.Pa., 136 F.Supp. 66—Doby v. 
Brown, D.C.N.C., 135 F.Supp. 684, 
affirmed, C.A., 232 F.2d 604, cer¬ 
tiorari denied 77 S.Ct. 67, 352 U.S. 
837, 1 L.Ed.2d 65—Meek v. City of 
Sacramento, D.C.Cal., 132 F.Supp. 
546—^Rychllk v. Brotherhood of R. 
R. Trainmen, D.C.N.T., 128 F.Supp. 
449, motion denied 130 F.Supp. 680, 
reversed on other grounds, C,A., 
Rychlik v, Pennsylvania R. Co., 
229 P.2d 171, reversed on other 
grounds 77 S.Ct. 421, 352 U.S. 480, 
1 L.Ed.2d 480—Smith v. Templin, 
D.C.Tenn., 126 F.Supp. 131—^Ala- 
baugh V. Baltimore & O. R. Co., 
D.C,Md., 125 F.Supp. 401, affirmed, 
C.A., 222 F.2d 861, certiorari de¬ 
nied 76 S.Ct 77, 350 U.S. 839, 100 
L.Ed. 748—Smith v. Sperling, D.C. 
Cal., 117 F.Supp. 781, affirmed In 
part and reversed In part on oth¬ 
er grounds, C.A., 237 F.2d 317, re¬ 
versed on other grounds, 77 S.Ct 
1112, 1119, 864 U.S. 91, 1 L.Ed.2d 
1205—Smith v. Louisville & N. R. 
Co., C.A.Ala., 112 F.Supp. 388— 
Rice V. Sioux City Memorial Park 
Cemetery, D,C.Iowa, 102 F.Supp. 
658—Blsh V. Employers’ Liability 
Assur, Corp., D.C.La., 102 F.Supp. 
343, affirmed, C.A, 202 F.2d 954, 
reheard 217 P.2d 953—^Wilson v. 
Kansas City Southern Ry, Co., D. 
C.Mo., 101 F.Supp. 56—^Westark 
Production Credit Ass’n v. Fidelity 
& Deposit Co. of Md., D.C.Ark., 
100 F.Supp. 52—Sun Shipbuilding 
& Dry-Dock Co. v. Industrial Un¬ 
ion of Marine & Shipbuilding Work¬ 
ers of America, D.C.Pa., 96 F.Supp. 
60—^Kleinman v. Betty Dain Crea¬ 
tions, D.C.N.Y., 88 F.Supp. 637, af¬ 
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firmed, C.A., 189 F.2d 546—^Arcady 
Farms Milling Co. v. Northeutt, 
D.C.S.C., 87 F.Supp. 873—Prechtl 
v. U. S., D.C.N.Y., 84 F.Supp. 889 
—B. J. Van Ingen & Co. v. Bur¬ 
lington County Bridge Commission, 
D.C.N.J., 83 F.Supp. 778—Mills v. 
United Ass’n of Journeymen and 
Apprentices of Plumbing and Pipe 
Fitting Industry of U. S. and Cana¬ 
da, D.C.Mo., 83 F.Supp. 240—Gate- 
Way, Inc. V. Hillgren, D.C.Cal., 82 
F.Supp. 546, affirmed, C.A., 181 F. 
2d 1010—^Federated Independent 
Tex. Unions, Local Aircraft No. 
900 V. International Ass’n of Ma¬ 
chinists. Local Lodge No. 776, A 
& B., D.C.Tex., 79 F.Supp. 654— 
Hoyt V. Meirltt-Chapman & Scott 
Corp., D.C.N.J., 79 F.Supp. 106— 
Industrial Union of Marine and 
Shipbuilding Workers of America, 
CIO, Local No. 1 v. New York 
Shipbuilding Corp., D.C.N.T., 79 F. 
Supp. 104—Sadler v. W. S, Dickey 
Clay Mfg. Co., D.C,Mo., 78 F.Supp. 
616—Luftman v. Ross, D.C.N.Y., 76 
F.Supp. 627—South Carolina Pub¬ 
lic Service Authority v. New York 
Cas. Co., D.C.S.C., 74 F.Supp. 831 
—^HArtford Acc. & Indem. Co. v. 
Interstate Equipment Corp., D.C. 
N.J., 74 F.Supp. 791, motion de¬ 
nied Hartford Acc. & Indem. Co., 
to Use of Silva v. Interstate Equip¬ 
ment Corp., 81 F.Supp. 367, ap¬ 
peal dismissed, C.A., 176 F.2d 419, 
certiorari denied 70 S.Ct. 250, 338 
U.S. 899, 94 L.Ed. 663, and Inter¬ 
state Equipment Corp. v. U. S. Dist. 
Court for Dist. of N. J., 70 S.Ct. 
260, 338 U.S. 900, 94 L.Ed. 663— 
American Distilling Co. v. City of 
Sausalito, D.C.Cal., 73 F.Supp. 620 
—Suders v. Campbell, D.C.Pa., 73 
F.Supp. 112—Bullock V. U. S., D. 

C. N.J., 72 ‘F.Supp. 446—^Brown v. 
Heinen, D.C.Minn., 61 F.Supp. 663 
—^Unlon Oil Co. of California v. 
Bryan, D.C.Cal., 62 F.Supp. 266, 
affirmed, C.C.A, Bryan v. Union 
Oil Co. of Cal., 156 F.2d 625— 
John N. Price & Sons v. Maryland 
Casualty Co., D.C.N.J., 60 F.Supp. 
819—Associated Press v. Emmett, 

D. C.Cal., 46 F.Supp. 907—Asbury v. 
New York Life Ins. Co., D.C.Ky., 
46 F.SUPP. 613—Beneficial Indus- 
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The pleadings of the parties are not binding on the 
court so as to prevent such inquiry of its own motion 
if it has reason to believe that the case is not within 


its jurisdictionand if jurisdiction does not exist 
the court must of its own motion decline to proceed 
in the case,-^ regardless of the absence of objection 


trial Loan Corp. v. Kline, D.C. 
Iowa, 45 F.Supp. 168, reversed on 
other grounds, C.C.A., 132 F.2d 
620—Stewart v. Hickman, D.C.Mo., 
36 F.Supp. 861—Ikeler v. Detroit 
Trust Co., D.C.Mlch., 80 F.Supp. 
643, affirmed, C.C.A., Farr v. De¬ 
troit Trust Co., 116 F.2d 807, and 
motion granted, D.C., Ikeler v. De¬ 
troit Trust Co., 39 F.Supp. 371— 
U. S. V. 8,557.16 Acres of Land 
In Pendleton County, D.C.W.Va., 11 
F.Supp. 311. 

Sauk River Lumber Co. v. North¬ 
ern Pac. Ry. Co., D.C.Wash., 66 F. 
2d 666—^Davidson v. Rafferty, D.C. 
N.T., 84 F.2d 700, affirmed. C.C.A., 
39 F.2d 1022. 

Glens Falls Indem. Co. v. Fred- 
erlcksen, D.C Neb., 8 F.R.D. 65— 
Molina V. Sovereign Camp, W, O. 
W., D.C.Neb.. 6 F.R.D. 385. 
Hawaii.—Meyer v. Territory, 36 Ha¬ 
waii 75. 

25 C.J. p 782 note 30, p 790 note 46. 
Dismissal on court's own motion see 
infra § 841. 

In an original snlt In the supreme 
court it is the duty of the court 
to Inquire of its own motion whether 
the case is one within its jurisdic¬ 
tion notwithstanding the question Is 
not raised by the parties. 

U.S.—State of Texas v. State of Flori¬ 
da, Fla. & Tex., 69 S.Ct. 563, 306 
U.S. 398, 83 L.Ed. 817, 121 A.L.R. 
1179—State of Minnesota v. Hitch¬ 
cock, Minn., 22 S.Ct 660, 185 U.S. 
373, 46 L,Ed. 964. 

25 C.J. p 782 note 30. 

Noting facts indicating lack of Ju¬ 
risdiction 

It is the duty of federal court to 
take notice of facts which point to 
a lack of jurisdiction. 

U.S.—^In re Weis, D.C.Iowa, 10 F. 
Supp. 227—In re Peterson, D.C. 
Mich., 8 F.Supp. 86. 

Where record does not affirmative¬ 
ly show jurisdiction, it is the duty 
of the federal court, even though ju¬ 
risdiction is not challenged by either 
party, to raise the question of its 
own motion. 

U.S.—Elliott V. Empire Natural Gas 
Co., C.C.A.Kan., 278 F. 299. 

Even against consent or protest of 
parties, court must of its own mo¬ 
tion consider question of jurisdic¬ 
tion. 

U.S —Reese v, Akers Motor Lines, 
D.C.Ga., 7 F.R.D. 682, affirmed, C. 
C.A., Akers Motor Lines v. New¬ 
man, 168 F.2d 1012, certiorari de¬ 
nied 69 S.Ct. 131, 335 U.S. 858, 93 
L.Ed. 405. 

Question ineptly raised 
District court was required to de¬ 
cide jurisdictional question as to 


whether amount in controversy ex¬ 
ceeded three thousand dollars raised 
by so-called demurrer and motion to 
quash even though demurrer and 
motion to quash may not have been 
proper means of raising that ques¬ 
tion. 

U.S.—Fowles V. Commercial Cas. Ins. 
Co., D.C.Wash., 59 F.Supp. 693, re¬ 
versed on other grounds, C.C.A., 
154 F.2d 884, 165 A.L.R. 1068. 
Corporate capacity of party 
When Jurisdiction depends on the 
nature of the right asserted and not 
on diverse citizenship, the court has 
no power, either Inherent or statu¬ 
tory, to make inquiry of its own voli¬ 
tion into plaintiffs corporate capaci¬ 
ty, if defendant by pleading to the 
merits has waived any objection on 
that score. 

U.S.—Eardo Co. v. Adams, Ohio, 231 
F. 950, 146 C.C.A, 146. 

22. U.S.—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 56 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1136—Wetmore v. Rymer, 
Tenn., 18 S.Ct. 293. 169 U.S. 116, 
42 L.Ed. 682. 

Brown v. Hughes, D.C.Pa., 136 
F.Supp. 65—^Doby v. Brown, D.C.N. 
C., 136 F.Supp. 684, affirmed, C.A, 
232 F.2d 504, certiorari denied 77 
S.Ct. 67, 362 U.S. 837. 1 L.Bd.2d 55 
—^Hoyt V. Merritt-Chapman & Scott 
Corp., D.C.N.J., 79 F.Supp. 106— 
Industrial Union of Marine and 
Shipbuilding Workers of America, 
CIO, Local No. 1 v. New Tork Ship¬ 
building Corp., D.C.N.Y., 79 F. 

Supp. 104—Suders v. Campbell, D. 

C. Pa., 73 F.Supp. 112—Emmons v. 
Smitt, D.C.Mich., 68 F.Supp. 869, 
affirmed, C.C.A., 149 F.2d 869, cer¬ 
tiorari denied 66 S.Ct. 59, 326 U.S. 
746, 90 L.Ed. 446—Small v. Frick, 

D. C.S.C., 40 F.Supp. 778—Pioneer 
Coal Co. V. Bush, D.C.Ky., 16 F. 
Supp. 117, appeal dismissed, C.C. 
A., Kentucky-Jelllco Coal Co. of 
Delaware v. Chitwood, 99 F.2d 
1008. 

25 C.J. p 790 note 46. 

rormal allegation, as to amount in 
oontrovexsy 

Notwithstanding the pleading con¬ 
tains a formal allegation as to the 
amount involved which is sufficient 
in the first instance, the court may, 
of its own motion, enter on an in¬ 
quiry to ascertain whether the cause 
was one over which it has jurisdic¬ 
tion. 

U.S.—^KVOS, Inc. V. Associated Press, 
Wash., 67 S.Ct. 197, 299 U.S. 269, 81 
L.Ed. 183. 

23. U.S.—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
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Ind., 66 S.Ct. 780. 298 U.S. 178, 80 
L.Ed. 1135. 

Kansas-Nebraska Natural Gas 
Co. V. City of St. Edward, Neb., 
C.A.Neb., 234 P.2d 436—Kern v. 
Standard Oil Co., C.A.Minn., 228 F. 
2d 699, opinion supplemented 230 
F.2d 964—^Adkins v. E. I. Du Pont 
De Nemours & Co., C.A.Okl., 176 
F.2d 661, certiorari denied 70 S.Ct. 
234, 338 U.S. 896. 94 L.Ed. 650, cer¬ 
tiorari denied 70 S.Ct. 661, 339 U. 
S. 935, 94 L.Ed. 1353—Joy v. Hague, 
C.AMass., 176 F.2d 396, certiorari 
denied 70 S.Ct. 147, 338 U.S. 870, 
94 L.Ed. 634—Fisch v. General Mo¬ 
tors Corp., C.A.Mich., 169 F.2d 266, 
certiorari denied 69 S.Ct. 405, 335 
U.S. 902, 93 L.Ed. 436, and Bate¬ 
man V. Ford Motor Co., 69 S.Ct. 
405, 335 U.S. 902, 93 L.Ed. 436— 
Millslagle V. Olson, C.C.A.Neb., 130 
F.2d 212—Mulligan v. Federal 
Land Bank of Omaha, C.C.A.Neb., 
129 P.2d 438. 

Florida Lime & Avocado Grow¬ 
ers V. Jacobsen, D.C.Cal., 169 F. 
Supp. 774—Coffman v. City of 
Wichita, Kan., D.C.Kan., 165 F. 
Supp. 765—Harris v. American Le¬ 
gion, D.C.Ind., 162 F.Supp. 700— 
Newspaper Guild of Boston v. Bos¬ 
ton-Herald-Traveler Corp., D.C. 
Mass., 140 F.Supp. 769, vacated 
on other grounds, C.A., 233 F.2d 102 
—^Meek v. City of Sacramento, D.C. 
Cal., 132 F.Supp. 646—^Rlce v. Sioux 
City Memorial Park Cemetery, D. 

C. Iowa, 102 F.Supp. 658—Sadler v. 
W. S. Dickey Clay Mfg. Co., D.C. 
Mo., 78 F.Supp. 616. 

Fletcher v. Gerlach, D.C.N.T., 7 
F.R.D. 616—Molina v. Sovereign 
Camp, W. O. W., D.C.Neb.. 6 F.R.D. 
386. 

Where record does not affirmatively 
show jurisdiction 

(1) It is the duty of the court 
of its own motion to refuse to exer¬ 
cise jurisdiction. 

U.S.—Harness v. City of Englewood, 

D. aColo., 15 F.2d 140—Handley- 
Mack Co. V. Godchaux Sugar Co., 
C.CA.Tenn., 2 F.2d 435. 

(2) When jurisdiction depends on 
diverse citizenship, the absence of 
facts in the record showing the re¬ 
quired diversity is fatal, even if the 
parties fail to call attention to the 
defect, or consent that it be waived. 
U.S.—O'Neil V. Co-operative League 

of Ajtnerlca, D.C.Pa., 278 F. 737. 

At any stage of proceedings 

When lack of jurisdiction in fed¬ 
eral court appears during any stage 
of proceedings, court will refuse to 
go forward, notwithstanding ques¬ 
tion is not raised. 
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by any of the parties,and even if all the parties 
are willing to waive such objection.25 

Under Federal Rules of Civil Procedure, Rule 
12 (b), 28 U.S.C.A., lack of jurisdiction of the sub¬ 
ject matter may be raised by motion^^ or by an- 
swer,27 at the option of the pleader.28 Since one of 
the purposes of the Federal Rules of Civil Procedure 
is to avoid technicalities and to cut through formali¬ 
ties, the court may proceed on an oral application, 
although it is better practice to make a written ap- 
plication.29 

A challenge to the jurisdiction does not raise 
questions going to the merits of the controversy.30 

Objection in ancillary proceeding to jurisdiction 
of principal suit In an ancillary proceeding the ju- 
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risdiction of the court with respect to the principal 
suit cannot be questioned.31 

b. Former Practice 

Formerly the method of raising and determining the 
objection of want of jurisdiction of the controversy or 
subject matter rested within the sound discretion of the 
court. 

Under the old Judicial Code in which was em¬ 
bodied the statute originally enacted March 3, 1875, 
18 U.S.St. at L. p 472 c 137, § 5, as amended, no 
particular mode by which the question as to jurisdic¬ 
tion could be brought to the attention of the court 
was prescribed the method of raising the ques¬ 
tion was a matter within the sound discretion of the 
court,33 and the court was not concerned with 


U.S.—Lane v. Union Terminal Co., 
D.C Tex., 12 F.Supp. 204. 

24. U.S.—Rice v. Sioux City Memo¬ 
rial Park Cemetery, D.C.Iowa, 102 
F.Supp. 658. 

Molina V. Sovereign Camp, W. O. 
W., D.C.Neb., 6 P.R.D. 385. 

25. U.S—Rice v. Sioux City Memo¬ 
rial Park Cemetery, D.C.Iowa, 102 
F.Supp. 658. 

Molina V. Sovereign Camp, W. O. 
W., D.C.Neb, 6 P.R.D. 385. 

26. U.S.—Carr v. Beverly Hills 
Corp., C.A.Cal., 237 P.2d 323, re¬ 
versed on other grounds 77 S.Ct. 
1376, 364 US. 917, 1 L.Ed.2d 1433, 
rehearing denied 78 S.Ct. 7, 355 U.S. 
852, 2 L.Ed.2d 60—Burks v. Tex¬ 
as Co., C.A.La., 211 F.2d 443. 

Mills v. United Ass’n of Journey¬ 
men and Apprentices of Plumbing 
and Pipe Fitting Industry of U. S 
and Canada, D.C.Mo., 83 F.Supp. 
240—Saunders v. U. S, D.C.N.H., 
59 F.Supp. 689—Smith v. Nicholson 
Universal S. S. Co., D.C.N.Y., 42 
F.Supp. 1001—^Union Nat. Bank of 
Clarksburg v. McDonald, D.C.W. 
Va., 36 F.Supp. 46. 

Continental Min. & Mill. Co. v. 
Migliaccio, D.C.Utah, 16 P.R.D. 217 
—Banks v. Employers’ Liability 
Assur. Corporation, Limited of 
London, England, D.C.Mo., 4 P.R. 
D. 179. 

D.C.—Kaufman v. U. S., D.C., 35 F. 
Supp. 900. 

Motion to dismiss as appropriate 
method of challenging allegations 
of jurisdictional facts see infra § 
818 et seq. 

Motion to dismiss for lack of juris¬ 
diction of subject matter see infra 
§ 800. 

27. U.S.—Carr v. Beverly Hills Corp., 
C.A.Cal., 237 P.2d 323, reversed 
on other grounds 77 S.Ct. 1375, 354 
U.S. 917, 1 L.Ed.2d 1433, rehear¬ 
ing denied 78 S.Ct. 7, 355 U.S. 852, 

2 L.Ed.2d 60. 


Saunders v. U. S., D.C.N.H., 59 
F.Supp. 689—Smith v. Nicholson 
Universal S. S. Co., D.C.N.T., 42 
F.Supp. 1001. 

D.C.—Kaufman v. U. S., D.C., 35 P. 
Supp. 900. 

Pleading lack of jurisdiction in an¬ 
swer see supra § 306. 

Want of jurisdictional averments 
In a case arising since the Feder¬ 
al Rules of Civil Procedure became 
operative, in which such Rules were 
not referred to, it was held that the 
jurisdictional question was raised by 
an answer alleging that the com¬ 
plaint fails to state a cause of ac¬ 
tion over which the court has Juris¬ 
diction. 

U.S.—Railroad Tardmasters of North 
America v. Pittsburgh & L. E. R. 
Co., D.C.Ohio, 39 F.Supp. 876. 

28. U.S.—Saunders v. U. S., D.C.N. 
H., 59 F.Supp. 689—Smith v. Nich¬ 
olson Universal S. S. Co., D.C.N.Y., 
42 F.Supp. 1001. 

D.C.—Kaufman v. U. S., D.C., 35 P. 
Supp. 900. 

“haols. of jurisdiction over subject 
matter” 

The language, “lack of jurisdiction 
over the subject matter,’* as used 
in the Rule means federal jurisdic¬ 
tion, not secondary jurisdiction as to 
whether court must consider case as 
action at law or suit in equity, for 
questions as to latter matter cannot 
be considered until the court has 
federal jurisdiction. 

U.S.—^Hale v. Campbell, D.C.Iowa, 40 
F.Supp. 584, reversed on other 
grounds, C.C.A., 127 F.2d 594. 

29. U.S.—Tudor v. Leslie, D.C.Mass., 
35 F.Supp, 969. 

30. U.S.—Tribune Review Pub. Co. 
V. Thomas, D.C.Pa., 153 F.Supp. 
486, affirmed, C.A., 254 F.2d 883. 

31. U.S.—^Dillinger v. Chicago, B. 
& Q. R. Co., C.C.A.MO., 19 F.2d 
196. 


Mestre v. Russell & Co., C.CA. 
Puerto Rico, 279 F. 44. 

25 C.J. p 782 note 39. 

Jurisdiction of ancillary proceedings 
in general see Federal Courts § 
13. 

Original snlt removed from state 
court 

Federal court’s Jurisdiction and 
order denying motion to remand to 
state court in law action cannot be 
attacked in ancillary suit in equity 
to restrain further proceedings in 
state court in law action. 

U.S.—^Dillinger v. Chicago, B. & Q. R. 
Co., C.C.A.MO., 19 P.2d 196. 

Diversity of citizenship 
Where the district court decided 
the question of jurisdiction in an 
action to foreclose a mortgage on 
city waterworks, a challenge to the 
jurisdiction urged for the first time 
in an ancillary proceeding on a pe¬ 
tition for an increase in rates, based 
on jurisdictional statute relating to 
an assignee’s action on a chose in 
action, was an unauthorized collater¬ 
al attack on the jurisdiction. 

U.S.—Connett v. City of Jerseyville, 

C. C.A.I11., 125 F.2d 121. 

32. U.S.—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 56 S.Ct. 780, 298 U.S. 178, 80 
LEd. 1135—Gilbert v. David, Conn., 
35 S.Ct. 164, 235 U.S. 561, 69 L.Ed. 
360—Morris v. Gilmer, Ala., 9 S. 
Ct. 289, 129 U.S. 315, 32 L.Ed. 690. 

Ball v. Bank of Bay Biscayne, 

D. C.Pla., 43 P.2d 214. 

25 C.J. p 790 note 43. 

Some appropriate mode 

It was said that the objection as 
to jurisdiction must be raised by 
some appropriate mode. 

U.S.—Davis V. Shackleford, C.C.A. 
Iowa, 91 F.2d 148. 

33. U.S—Gilbert v. David, Conn., 35 
S.Ct. 164, 236 U.S. 661, 69 L.Ed. 
360. 
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formalities in the manner of challenging jurisdic- 
tion.3^ Various methods were designated, however, 
as appropriate to bring the question to the attention 
of the court,35 and the view was expressed that 
regardless of how the question was raised, there 
must be developed a specific and clear issue of fact.^® 

As long as the rules of pleading in the federal 


courts remained as at common law, the requisite 
citizenship or alienage of the parties, or other ju¬ 
risdictional facts, if duly alleged or apparent in the 
declaration, could not be denied by defendant except 
by a plea in abatement in the nature of a plea to the 
jurisdiction,^'? and were admitted by pleading to 
the merits of the action.38 Subsequently, however, 


Beecher v. Pan-American Life 
Ins. Co., C.C.A.Ga., 73 F.2d 263. 

25 C.J. p 790 note 43. 

34. U.S.—Benedict v. Seiberling, D. 
C.Ohio. 17 F.2d 841. 

35. U.S.—Gilbert v. David, Conn., 
35 S.Ct. 164, 235 U.S. 561, 568, 59 
L.Ed. 360. 

BrlgTffS V. Traders’ Co. C.C.W.Va., 
145 F. 254—Pennsylvania Co. v. 
Bay, C.C.I11., 138 F. 203. 

25 C.J. p 790 note 43. 

Broad statement as to appropriate 
methods 

“It Is therefore immaterial how 
the question arises, whether by plea, 
demurrer, answer, petition or by the 
court’s own inspection of the record, 
it IS the court’s right, and therefore 
its duty to stop all further proceed¬ 
ings and dismiss the suit, so soon 
as want of jurisdiction is made to 
appear.” 

U.S.—Briggs V. Traders’ Co., C.C.W. 

Va., 145 F. 254, 257. 

Motion in general 

(1) Court could inquire Into its 
Jurisdiction on motion of any inter¬ 
ested party. 

U.S.—^Davis V, Shackleford, C.C.A. 
Iowa, 91 P.2d 148. 

(2) A motion to dismiss action 
based on absence of Jurisdictional 
amount was an appropriate method 
of challenging Jurisdictional allega¬ 
tions of complaint. 

U.S.—Gulbenkian v. Gulbenklan, D. 
C.N.T., 33 F.Supp. 19. 

(3) Diversity of citizenship was 
issuable fact and could have been 
raised before answer to merits or by 
motion. 

U.S.—Pioneer Southwestern Stages 
V. Wicker, C.C.ACal., 50 F.2d 581. 
25 C.J. p 790 note 43. 

(4) Motion to dismiss, based on 
proofs taken before a master was 
an appropriate method of raising the 
question as to Jurisdiction based on 
diversity of citizenship. 

U.S.—Steigleder v. McQuestion, 
Wash., 25 S.Ct. 616, 198 U.S. 141, 
49 L.Ed. 986. 

(5) A motion attacking the court’s 
Jurisdiction, made by defendants who 
had defaulted, was considered on the 
theory that the court would consider 
Jurisdictional questions informally 
presented. 

U.S.—^Dall-Overland Co. v. Wlllys- 
Overland, Inc., D.C.Ohio, 263 F. 


171, affirmed, C.C.A., Quinlivan v. 
Dail-Overland Co., 274 F. 56. 
Motion or affidavits 

Question of absence of controversy 
of which court has Jurisdiction, re¬ 
quiring dismissal of suit under stat¬ 
ute, could be presented by motion or 
affidavits. 

U.S.—Ball v. Bank of Bay Biscayne, 
D.C Fla., 43 F.2d 214. 

Affidavits or depositions 
The question could be brought to 
the attention of the court by affida¬ 
vits or by depositions taken in the 
cause. 

U.S.—^Morris v. Gilmer, Ala., 9 S.Ct. 

I 289, 129 U.S. 815, 32 L.Ed. 690. 

36. U.S.—^Benedict v. Seiberling, D. 
aOhio, 17 F.2d 841. 

Baising question before Jury or aft- 
er verdict 

(1) In actions at law arising aft¬ 
er the statute here under considera¬ 
tion became operative, but before 
the Federal Rules of Civil Procedure, 
28 U.S.C.A., became operative, it was 
held or recognized in some cases 
that, if the Jurisdictional allegations 
were not traversed in any sufficient 
manner, the question of Jurisdiction 
could not be raised before the Jury. 
U.S.—^Deputron v. Toung, Neb., 10 S. 

Ct. 639, 134 U.S. 241, 33 L.Ed. 923. 
25 C.J. p 786 note 82. 

(2) The view also was taken that, 
where the question was not raised 
by proper plea, it could not be raised 
after verdict. 

U.S.—Gaunt v. Lloyds America of 
San Antonio, D.C.Tex., 11 F.Supp. 
787. 

Diversity of citizenship 

(1) A denial of residence as al¬ 
leged did not put in issue an aver¬ 
ment of citizenship. 

U.S.—Hoppenstedt v. Fuller, Minn., 
71 F. 99, 17 C.C.A 623. 

(2) A claim of residence in one 
state did not challenge an allegation 
of citizenship in another state; but 
the court said that "this is imma¬ 
terial, since the court must determine 
for itself its Jurisdiction.” 

U.S.—Pioneer Southwestern Stages v. 
Wicker, C.C.A.Cal., 60 P.2d 681, 
682. 

(3) Where a bill alleged diversity 
of citizenship and that complainant 
was a. citizen of a certain state, a 
denial merely that he was a citizen 
of such state was not sufficient to 
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deny diversity and to challenge the 
Jurisdiction. 

U.S.—Big Sespe Oil Co. V. Cochran, 
C.C.A.Cal., 276 F. 216. 

(4) The mere denial that plain¬ 
tiff’s assignor was a citizen of the 
state given as such assignor’s state 
of citizenship in plaintiff’s pleading 
was not a sufficient denial of di¬ 
versity of citizenship. 

U.S.—Tradesmen’s Nat. Bank & Trust 
Co. V. Johnson, D.C.Md., 64 F.2d 
367. 

(6) Allegation that defendant was 
unwilling to admit that plaintiff’s 
assignor had changed his residence 
prior to time suit was filed did not 
put in issue averments as to citizen¬ 
ship in the bill. 

U.S.—Thronateeska Pecan Co. v. 
Matthews, C.C.A.Ga., 277 F. 361. 
(6) A motion to dismiss based on 
a claim that the residence of a par¬ 
ty was in a state other than that of 
which the bill alleged such party to 
be a citizen did not distinctly raise 
a question as to the absence of di¬ 
versity of citizenship. 

U.S.—Steigleder v. McQuestion, 
Wash., 26 S.Ct. 616, 198 U.S. 141, 
49 L.Ed. 986. 

26 C.J. p 786 note 84. 

Bequest for peremptory Instraotlon, 
A request by defendant for an in¬ 
struction directing a verdict in his 
favor did not fairly challenge the 
Jurisdiction of the court, where there 
was nothing to show that the re¬ 
quested instruction was intended to 
challenge the sufficiency of the evi¬ 
dence to show Jurisdiction. 

U.S.—Southern Electric B. Co. v. 
Hageman, Mo., 121 F. 262, 67 C.C. 
A 348, certiorari denied 24 S.Ct. 
843, 191 U.S. 572, 48 L.Ed. 307. 

37. U.S.—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 56 S.Ct. 780, 298 U.S. 178, 80 
L.Ei 1135—^Roberts v. Lewis, Neb., 
12 S.Ct. 781, 144 U.S. 663, 36 L.Ed. 
679. 

City of Detroit, Mich. v. Blanch- 
field, C.C.A.Mich., 13 F.2d 13, 47 
A.L.R. 814. 

25 C.J. p 786 note 71. See also 1 C.J. 
p 38 note 36. 

38. U.S.—^Roberts v. Lewis, Neb., 12 
S.Ct. 781, 144 U.S. 663, 36 L.Ed. 
679. 

Blachly v. Davis, C.C.Ind., 3 F. 
Cas.No.1,456, 1 McLean 412. 

26 C.J. p 785 note 72. 
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and before the Federal Rules of Civil Procedure taken by demurrer,^® and it was held or recognized 

became operative, under the Practice Conformity in cases arising before the Federal Rules of Civil 

Act, which has been superseded by such Rules, gen- Procedure became operative that the objection could 

erally speaking the practice in the courts of the be asserted by a motion in arrest of judgment.'*^ 

state in which the federal court was held, with re- equity. At one time in equity, as at law, where 

spect to the mode of raising jurisdictional objec- jurisdiction appeared by proper averments on 

tions, could be followed.^^ record, defendant could impugn it only by a spe- 

Prior to the abolition of demurrers, first in equity cial plea in abatement to the jurisdiction.^^ ^ 
by former Equity Rules, Rule 29, and then generally termination of the question on such plea was con- 

by Federal Rules of Civil Procedure, Rule 7 (c), 28 elusive; it could not again be raised by motion or 

U.S.C.A., objection for want of sufficient jurisdic- answer.^S The Practice Conformity Act, which 
tional averments in plaintiff’s pleading could be has been superseded by the Federal Rules of Civil 


As sometimes stated, the plea or 
objection to the jurisdiction was 
waived by pleading* to the merits. 

U S —^McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780. 298 U.S. 178, 80 
L.Ed. 1135—^Hartog v. Memory, HI., 
6 S.Ct. 621. 116 U.S. 588, 590, 29 L. 
Ed. 725. 

25 C.J. p 786 note 72. 

39. U.S.—Kimball v. Detroit. M. & 
T. S. L. H. Co.. C.C.Ohio, 189 P- 
409—Peper Auto. Co. v. American 
Motor Car Sales Co., C.C.Mo., 180 
P. 245. 

25 C.J. p 786 note 75, p 816 note 81. 
Denials 

(1) Where, as in many of the code 
states, a general denial in the answer 
put in issue every material allega¬ 
tion in plaintiff's pleading, see Plead¬ 
ing §§ 147, 619, a general denial In a 
federal court sitting in those states 
put in issue plaintiff’s jurisdictional 
averments. 

U.S.—Chambers v. Anderson, C.C.A. 
Tenn., 58 P.2d 161—^Pioneer South¬ 
western Stages V. Wicker, C.CA.. 
Cal., 50 P.2d 681. 

25 C.J. p 786 note 77. 

(2) Such a denial amounted to a 
plea of want of jurisdiction. 

U.S.—Poster v. Cleveland, C., C. & St, 
L. R. Co., C.C.N.T., 66 P. 434. 

(3) Such a denial let in evidence 
to support or defeat the jurisdiction. 
U.S.—Hill V. Walker, Mo.. 167 F. 241, 

92 C.C.A. 633, certiorari denied 29 
S.Ct. 698, 214 U.S. 617, 63 L.Ed. 
1064—^Roberts v. Langenbach, Ky., 
119 P. 349. 66 C.CA. 263. 

25 C.J. p 786 note 79. 

(4) In a district court in Pennsyl¬ 
vania the view was taken that de¬ 
fendant .could raise the issue as to 
diversity of citizenship by an affi¬ 
davit of defense. 

U.S,—Haveron v. Bantivoglio, D.C. 

Pa., 13 F.2d 644. 

Plea of ‘^ot guilty” 

(1) In a federal court in Florida 
allegation in declaration of diversity 
of citizenship was not denied by plea 
of not guilty. 

U.S.—^Hotel McAllister v. Cobum, C. 
C.A.Pla., 18 P.2d 100. 


(2) In a federal court in Tennes¬ 
see a like rule applied, the court 
pointing out that the Code Tenn.1932 
provided for pleas in abatement. 
U.S.—Chambers v. Anderson, C.C.A. 
Tenn., 58 P.2d 151. 

Plea of nonassumpslt did not put 
in issue averments as to citizenship. 
U.S.—^Donati v. Cleveland Grain Co., 
Va., 221 P. 168, 137 C.CA- 68. 

Uniting objection to jurisdiction with 
defense on merits 

(1) Defendant could, under any 
form of plea or answer, avail him¬ 
self of all defenses which would have 
been open to him under like plead¬ 
ing in the courts of the state within 
which the court was held, and a plea 
to the jurisdiction could be united 
with a defense on the merits. 

U.S.—Roberts v. Lewis, Neb., 12 S. 
Ct. 781, 144 U.S. 653, 36 KEd. 579. 

Jones V. Rowley, C.C.Cal„ 73 P. 
286. 

26 C.J. p 786 note 75. 

(2) The view was expressed, how¬ 
ever, that, even where defendant, in 
accordance with local state practice, 
was permitted to raise jurisdictional 
objections in the answer along with 
defenses on the merits, it was not 
obligatory to do so, and the better 
practice was said to be to raise the 
objection preliminarily by a special 
plea or answer. 

U.S.—Jones v. Rowley, supra. 

26 C.J. p 786 note 80. 

Plea lu abatement 

(1) Except where changed by stat¬ 
ute or state practice, a plea in abate¬ 
ment was recognized as the proper 
method to challenge jurisdiction. 

U.S.—Chambers v. Anderson, C.CAl. 

Tenn., 68 P,2d 151. 

(2) There was authority for the 
view that, where the state practice 
recLuired the raising of the question 
as to jurisdiction by plea in abate¬ 
ment, a general denial did not put in 
issue the jurisdictional averments in 
plaintiff’s pleading. 

U.S.—Galveston County Drainage 
Dist. No. 3 V. Poster, C.C.A,Tex„ 
284 P. 932. 

26 C.J. p 785 note 71. 
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40. U.S.—Equitable Life Assur. Soc. 
of U. S. V. Wilson, C.C.A.Cal., 81 P. 
2d 657. 

Taylor v. De Hart, D.C.Mo., 22 P. 
2d 206, dismissed 47 S.Ct. 767, 274 
U.S. 726, 71 L.Ed. 1335. 

25 C.J. D 782 note 41. 

Demurrer for want of Jurisdiction: 
Generally see Pleading § 237. 

In equity see Equity § 87. 

Demurrer overruled 
Where allegations of the statement 
of claim in an action against the 
United States were insufficient to en¬ 
able the court to determine on de¬ 
murrer whether or not the suit was 
one “to recover fees, salary or com¬ 
pensation for official services’’ of an 
officer of the United States, and 
therefore not within the jurisdiction 
of the court, under the statute, the 
court overruled the demurrer and 
granted leave to plaintiff to amend 
his statement of claim to present the 
facts fully, so that defendant could 
make a motion to dismiss for want 
of jurisdiction. 

|u.S.— Reynolds v. U. S.. D.C.Pa., 273 
P. 634. 

41. U.S.—^Hunt V. Howes, Tex., 74 P. 
667, 21 C.C.A. 856. 

25 C.J. p 783 note 46. 

Want of jurisdiction as ground for 
motion in arrest of judgment gen¬ 
erally see Judgrments § 89. 

42. U.S.—Steigleder v. McQuesten, 
Wash.. 25 S.Ct. 616, 198 U.S. 141, 
49 L.Ed. 986~Wicklilfe v. Owings, 
Ky., 17 How. 47, 16 L.Ed. 44. 

25 C,J. p 787 note 87. 

Before demurrers Ixl equity were 
abolished, the defense could be pre¬ 
sented by plea or demurrer but not 
by answer. 

U;S.'—^McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780, 298 U.S. 178, 80 
L.Bd. 1135. 

Bettes V. Brower, D.C.Okl., 184 P. 
342. 

26 C.J. p 787 note 87. 

43. U.S.—Sharon v. Hill, C.C.Cal., 26 
P. 722, 10 Sawy. 666. 
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Procedure, 28 U.S.C.A., made no change in this prac¬ 
tice, because it had no application to cases in 
equity.44 Subsequently, however, either by virtue of 
the former Equity Rules or by virtue of the statu¬ 
tory provision which was enacted in 1875, it was 
held or recognized that it was permissible to take the 
objection in the answer or by motion.'^s 

So it was held or recognized that an objection 
based on want of equity jurisdiction could be raised 
by motion^® or answer and it was also held or 


recognized that where the want of equity jurisdic¬ 
tion was obvious, the objection should be raised 
by the court of its own motion, and that the ob¬ 
jection to equity jurisdiction could and should so be 
taken w'hen the exercise of equity powers of the fed¬ 
eral court affected the relationship of the state and 
federal courts.'^^ 

The objection that a case was not within equity 
jurisdiction,^® as, for example, that the bill or evi¬ 
dence did not make a case cognizable in equity,^i did 


44- U.S.—^Roberts v. Langenbach, 
Ky.. 119 F. 349. 56 aC.A. 253. 

26 C.J. p 787 note 89. 

46. U.S.—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 56 S.Ct 780, 298 U.S. 178, 80 
Li.Ed. 1135—^Anderson v. Watts, 
Fla., 11 S.Ct 449, 138 U.S. 694. 34 
L.Ed. 1078. 

25 C.J. p 787 note 92. 

Wbere Jurisdictional averments snffl- 
olent In snlts In equity 

(1) In suits In equity arising be¬ 
fore the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., became effective, 
in which the Jurisdictional averments 
were sufficient, a motion to dismiss 
was an appropriate method of chal¬ 
lenging the Jurisdictional allegations. 
U.S.—^KVOS, Inc. V. Associated Press, 

’Wash.. 67 S.Ct 197, 299 U.S. 269, 
81 KEd. 183. 

(2) Question could also be raised 
by answer. 

U.S.—^McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 
Ind., 66 S.Ct 780, 298 U.S. 178, 80 
L..Ed. 1135—North Pac. S. S. Co. v. 
Soley, Cal., 42 S.Ct 87, 267 U.S. 
216, 66 L.Ed. 203. 

25 C.J. p 787 note 92. 

(3) Denial In the answer was re¬ 
garded as a sufficient challenge to 
the Jurisdiction. 

U.S.—^McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 
supra. 

(4) But some lower court cases, 
decided both before and after the 
foregoing decisions of the supreme 
court, expressed the view that a spe¬ 
cial or formal plea to the Jurisdic¬ 
tion was necessary In order to raise 
the Issue. 

U.S.—Wisconsin Electric Co. v. Du- 
more, C.C.A.Ohio, 36 P.2d 666, cer¬ 
tiorari dismissed 61 S.Ct 214, 282 
U.S. 813, 76 L.Ed. 728—Ameson v. 
Denny, D.C.Wash., 25 P.2d 988. 

Builders & Manufacturers Mut 
Casualty. Co. v. Paquette, D.C.Me., 
21 F.Supp. 868. 

(5) A mere denial was regarded 
as Insufficient In some cases. 

U.S.—^Builders & Manufacturers Mut. 
Casualty Co. v. Paquette, supra. 

Crown Cork & Seal Co. v. Stand¬ 
ard Brewery, C.C.I11., 174 F. 262. ^ 

S6A C. J.S.—44 


(6) The view was expressed that 
defendants denial, in his answer, of 
plaintiff’s allegation of the Jurisdic¬ 
tional amount did not impose on 
plaintiff the obligation to offer proof 
in support of his allegation, since 
there was no formal plea to the Ju¬ 
risdiction. 

U.S.—Wisconsin Electric Co. v. Du- 
more, supra. 

(7) In a proceeding under the De¬ 
claratory Judgment Act, 28 U.S.CA.. 
§§ 2201-2202, which was heard and 
considered on the equity side of the 
court, the court considered the case 
as though a plea In abatement or a 
motion In abatement raising the Ju¬ 
risdictional question had been filed, 
in view of the fact that evidence re¬ 
lating to the jurisdictional question 
had been submitted at the trial and 
reserved for consideration, notwith¬ 
standing the Jurisdictional question 
was not sufficiently raised by the an¬ 
swer. 

U.S.—^Builders & Manufacturers Mut. 
Casualty Co. v. Paquette, supra. 

(8) In a suit in equity in which 
defendants made a special appear¬ 
ance for the purpose of moving to 
quash an order directing defendants 
to appear, one of the grounds for 
such motion being want of Jurisdic¬ 
tion of the cause, the court said “it is 
elementary that an objection to Ju¬ 
risdiction of the cause may not be 
raised on a special appearance." 
U.S.—McComb v. U. S. Housing Cor¬ 
poration, D.C.Del., 264 F. 689, 

46. U.S.—Anderson v. U. S. Fideli¬ 
ty & Guaranty Co., D.C.Pla., 8 F.2d 
428. 

47. U.S.—^Tate v. Brlnser, D.C.Pa., 
226 F. 878. 

After overruling of motion 
In equity after the abolition of 
demurrers, but before the Federal 
Rules of Civil Procedure became ef¬ 
fective, it was held that, where a 
motion to dismiss, made on special 
appearance for the purpose of ob¬ 
jecting to Jurisdiction, was overruled, 
the objection could be renewed in 
the answer. 

U.S.—Tate v. Brlnser, supra. 

48- U.S.—Atlas Life Ins. Co. v. W. 
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I. Southern, Inc., Okl., 69 S.Ct. 657, 
306 U.S. 563, 83 L.Ed. 987, con¬ 
formed to, CC.A., 105 F2d 668— 
Matthews v. Rodgers, Miss., 52 S. 
Ct. 217, 284 U.S. 621, 76 L.Ed. 447. 

American Mut. Liability Ins. Co. 
V. McDonough, C.C.A.I11., 61 P.2d 
668, certiorari denied 63 S.Ct. 386, 
288 U.S. 602. 77 L.Ed. 977—Deni¬ 
son V. Keck, C.C.A.Neb., 13 P.2d 
384. 

Raising objection generally see Equi¬ 
ty § 85. 

49. U.S.—^Douglas v. City of Jean¬ 
nette (Pennsylvania), Pa., 63 S.Ct. 
877, 319 U.S. 157, 87 L.Ed. 1324, re¬ 
hearing denied 63 S.Ct. 1170, 319 
U.S. 782, 87 L.Ed. 1726—Atlas Life 
Ins. Co. V. W. I. Southern, Inc., 
Okl., 69 S.Ct. 667, 306 U.S. 663, 83 
L.Ed. 987, conformed to, C.C.A., 
105 P.2d 668. 

Concurrent and conflicting jurisdic¬ 
tion of state courts and federal 
courts see Courts §§ 622-543. 

50. U.S.—Twist V. Prairie Oil & Gas 
Co., Okl., 47 S.Ct. 755, 274 U.S. 684, 
71 L.Ed. 1297. 

Smith V. Sperling, D.C.Cal., 117 
F.Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 P.2d 317, reversed on 
other grounds 77 S.Ct. 1112, 1119, 
364 U.S. 91, 1 L.Bd.2d 1205. 

51. U.S.—Commonwealth of Penn¬ 
sylvania V. Williams, Pa., 65 S.Ct. 
880, 294 U.S. 176, 79 LEd. 841, 96 
A.L.R. 1166—^Pusey & Jones Co. v. 
Hanssen, Del.. 43 S.Ct. 464, 261 U. 
S. 491, 67 L.Ed. 763—Smith v. Mc¬ 
Kay, Mass., 16 S.Ct. 490, 161 U.S. 
365, 40 L.Ed. 731. 

Strauss v. U. S. Fidelity & Guar¬ 
anty Co., C.C.A.S.C., 63 P.2d 174, 
certiorari denied 63 S.Ct. 690, 289 

U. S. 747, 77 L.Ed. 1492—Jefferson 

V. Gypsy Oil Co., C.C.A.Okl., 27 F. 
2d 304—^Irwin v. Missouri Valley 
Bridge & Iron Co., C.C.A.I11., 19 F. 
2d 300, certiorari denied Irwin, 
Sherman & Ellis v. Missouri Val¬ 
ley Bridge & Iron Co., 48 S.Ct. 36, 
276 U.S. 640, 72 L.Ed. 415, certio¬ 
rari denied Irwin, Sherman & Ellis 
V. Missouri Valley Bridge & Iron 
Co., 48 S.Ct. 204, 276 U.S. 672, 72 
L.Ed. 433. 

Isaac V. Milton Mfg. Co., D.C.Pa., 
33 F.Supp. 732. 
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not go to the court’s jurisdiction as a federal court, 
and, where the allegations of the bill as to requisites 
of jurisdiction of a federal court were sufficient 
and not challenged, the court could properly treat 
the cause as one within its jurisdiction, subject to 
determination as to whether the case was within 
the cognizance of a court of equity or was one 
in which equitable relief could be granted.52 

Where there zuere several defendants. Formerly 
if there were several defendants, an objection to the 
jurisdiction of the court that any one of them had 
not the status as to citizenship or alienage to give 
the court jurisdiction over him could be made only 
by such defendant.53 

§ 465. Jurisdiction of Person 

Under the Federal Rules of Civil Procedure objection 
for lack of Jurisdiction of the person may be made by 
motion to dismiss or may be pleaded in the answer. 


35A C.J.S. 

Under the Federal Rules of Civil Procedure, Rule 
12 (b), 28 U.S.C.A., the objection that jurisdiction 
of defendant has not been duly acquired may be 
made by a motion to dismiss,^^ or may be pleaded 
in the answer.^S If made by motion, the motion 
must be made before answer.56 ^ statute relating 
to venue is not relevant on a motion addressed sole¬ 
ly to the question of in personam jurisdiction.57 

§ 466. Time for Objection 

An objection for want of Jurisdiction of the contro¬ 
versy or subject matter, or for lack of sufficient Juris¬ 
dictional averments, may be made at any time, and at 
any stage of the proceedings. 

The general rule is that the objection for want of 
jurisdiction of the controversy or subject matter 
may be made at any timers and at any stage of the 
proceedings.®^ If the question is not raised in the 


Adequate remedy at law 

Objection that bill discloses an 
adequate remedy at law goes to the 
merits and not to the Jurisdiction. 
U.S.—New York Life Ins, Co. v. 
Kaufman, C.C.A.Cal, 78 F.2d 398, 
certiorari denied 66 S.Ct 149, 296 
U.S. 626, 80 LEd. 445—Mutual Life 
Ins. Co of New York v. Markowitz, 
C.C.A.Cal., 78 F 2d 396, certiorari 
denied 56 S.Ct. 148, 296 U.S. 625, 80 
L.Ed. 444. 

52. U.S.—Gordon v. Washington, 
Pa., 55 S.Ct. 584, 296 U.S. 30, 79 L. 
Ed- 1282—Commonwealth of Penn¬ 
sylvania V. Williams, Pa., 55 S.Ct. 
380, 294 U.S, 176, 79 L.Ed. 841, 96 
A.L.R. 1166, followed in Gordon v. 
Ominsky, Pa.. 55 S.Ct. 391, 294 U.S. 
186, 79 L.Ed. 848. 

53. U.S.—Hinckley v. Byrne, C.C. 
Cal., 12 P.Cas.No.6,510. Deady 224 
—^Harrison v. Urann, C.C.Mass., 11 
P.Cas.No.6,146, 1 Story 64. 

25 C.J. p 787 note 94. 

54. U.S.—Saunders v. U. S., B.C.N. 
H., 59 F.Supp. 689—^Massachusetts 
Farmers Defense Committee v. U. 
S., D.C.Mass., 26 F.Supp. 941. 

Juszczak V. Huber Mfg. Co., D. 

C. N.Y., 13 F.R.D. 434. 

Motion to dismiss for want of Juris¬ 
diction of defendant see infra § 
799. 

65. U.S.—Saunders v. U. S., D.C.N. 
H., 69 F.Supp. 689. 

Juszczak V. Huber Mfg. Co., D.C. 
N.Y., 13 P.R.D. 434—Bowles v. Un¬ 
derwood Corp., D.C.Wis., 5 P.R.D. 
25—Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, 

D. C.N.J., 2 F.R.D. 278, reversed on 
other grounds, C.C.A., ISO F.2d 185. 

Pleading want of Jurisdiction of de¬ 
fendant in answer see supra § 306. 

56. U.S.—^Kell Lock Co. v. Earle, 


Hardware Mfg. Co.. D.C.N.Y.. 16 F. 

R. D. 388. 

57. U.S.—Clifton Products, Inc. v. 
American Universal Ins. Co., D.C.N. 
Y., 169 F.Supp. 842. 

58. U.S.—City of Gainesville v. 
Brown-Crammer Inv. Co., Tex., 48 

S. Ct. 454, 277 U.S. 64, 72 L.Ed. 781. 
Burks V. Texas Co., C.A.LaM 211 

P.2d 443—Schroeder v. Freeland, 
CA..Neb., 188 F.2d 517—Hackner v. 
Guaranty Trust Co. of New York, 

C. CA..N.Y., 117 P.2d 96, certiorari 
denied 61 S.Ct. 835, 313 U.S. 669, 86 
L.Ed. 1620. 

Cumberland v. Household Re¬ 
search Corp. of America, D.C.Mass., 
146 F.Supp. 782—^Lane v. Brown, 

D. CMich., 63 F.Supp. 684—Cole¬ 
man Bros. Corp. v. City of Frank¬ 
lin, D.C.N.H., 68 F.Supp. 651, af¬ 
firmed in part and reversed in part 
on other grounds, C.CA.., 152 F.2d 
527, certiorari denied 66 S.Ct. 1026, 
328 U.S. 844, 90 L.Ed. 1618—Indem¬ 
nity Ins. Co. of North America v. 
Pan Am. Airways, D.CJT.Y., 67 F. 
Supp. 980. 

Messenger v. U. S., D.C.N.Y., 14 
F.R.D. 615, affirmed, C.A., 231 F.2d 
328—^Lehrman v. Babor, D.C.N.Y., 
9 F.R.D. 109—J. W. Terteling & 
Sons V. Central Neb. Public Power 
& Irr. Dist., D.C.Neb., 8 P.R.D. 210. 
D.C.—Sappington v. Prencipe, D.C., 
87 F.Supp. 357, affirmed In part and 
reversed in part on other grounds, 
C.A., 182 F.2d 102, 86 U.S.App.D.C. 
334. 

Time for objection to Jurisdiction of 
person see supra § 465. 

Diversity of parties’ citizenship Is 
a Jurisdictional subject matter in 
federal court action and must be 
considered by court, if suggested by 
a party at any time. 

U.S.--—Clemente Engineering Co. v, 
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DeLiso Const. Co., D.C.Conn., 63 P. 
Supp. 434. 

Nonexistence of named party 
plaintiff is Jurisdictional matter sub¬ 
ject to notice at any time. 

U.S.—Clemente Engineering Co. v. 
DeLiso Const. Co., supra. 

59. U.S.—Central States Co-ops v. 
Watson Bros. Transp. Co., C.C.A. 
Ill., 165 P.2d 392, vacated on other 
grounds 69 S.Ct. 1625, 337 U.S. 951, 
93 L.Ed. 1762—Scroggin Farms 
Corp. V. McFadden, C.CA..Ark., 165 
P.2d 10—^Mulligan v. Federal Land 
Bank of Omaha, C.C.A.Neb., 129 P. 
2d 438—^Mason v. Hitchcock, C.C.A. 
Mass., 108 P.2d 134—Caesar v. Bur¬ 
gess, C.C.A.Okl., 103 F.2d SOS- 
City of Stuart V. Green, C.C.A.Fla., 
91 F.2d 603, 113 A.L.R. 660. cer¬ 
tiorari denied Green v. City of Stu¬ 
art, 68 S.Ct. 146, 302 U.S. 744, 82 
L.Ed. 576, rehearing denied 58 S.Ct. 
280, 302 U.S. 779, 82 L.Ed. 602, 
and motion denied, C.C.A., City of 
Stuart V. Green, 94 P.2d 942—Davis 
V. Shackleford, C.C.A.Iowa, 91 F. 
2d 148. 

Meek v. City of Sacramento, D.C. 
Cal., 132 F.Supp. 646—^Rice v. Sioux 
City Memorial Park Cemetery, D. 

C. Iowa, 102 F.Supp. 668—^Mills v. 
United Ass'n of Journeymen and 
Apprentices of Plumbing and Pipe 
Pitting Industry of U. S. and Can¬ 
ada, D.C.Mo., 83 F.Supp. 240—Gate- 
Way, Inc. V. Hlllgren, D.C.Cal., 82 
F.Supp. 646, affirmed, C.A, 181 F.2d 
1010—Gayle v. Jones, D.C.La., 63 
F.Supp. 481—Asbury v. New York 
Life Ins. Co., D.C.Ky., 46 F.Supp, 
613—Ikeler v. Detroit Trust Co., 

D. C.Mich., 30 F.Supp. 643, affirmed, 

C. CA., Farr v. Detroit Trust Co., 
116 P.2d 807, and motion granted, 

D. C., Ikeler v. Detroit Trust Co., 39 
F.Supp. 371. 
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lower court it may be raised for the first time on Objection based on lack of sufficient jurisdictional 
appeal.® 0 Jt has been said, however, that an objec- averments in plaintiff’s pleading may be made at 
tion should be raised at the first opportunity.®^ any stage of the proceedings.®2 

B. DETERMINATION AS TO JURISDICTION 

8 467. In General selves the question of thelp Jurisdiction and should in- 

^ * vestigate as to jurisdiction where doubt exists as to 

Federal courts may and must determine for them- whether the actual facts support jurisdiction. 


Molina v. Sovereign Camp, W.O. 
W., D.C.Neb., 6 P.R.D, 385. 

Hawaii.—Meyer v. Territory, 36 Ha¬ 
waii 76. 

25 C.J. p 781 note 27. 

Time for motion to remand to state 
court see Removal of Causes § 
302. 

After rule to show cause 

The action of Judge of district 
court in reading complaint for in¬ 
junction and in signing rule to show 
cause did not cause jurisdiction to 
attach so as to preclude subsequent 
determination that there was no ju¬ 
risdiction. 

D.C.—Laughlin v. Cummings, 105 F. 
2d 71, 70 App-D.C. 192. 

Question not raised at pretrial hear¬ 
ing 

Although defendant did not raise 
any question of Jurisdiction at a 
pre-trial hearing held pursuant to 
Federal Rules of Civil Procedure, 
Rule 16, 28 U.S.C.A., the court was 
required to consider a Jurisdictional 
attack made at the final hearing, 
since a party may question the Ju¬ 
risdiction of the court at any stage 
of the case. 

U.S.—^Miles Laboratories v. Seigni- 
ous, D.C.S.C., 30 F.Supp. 549. 

Several proceedings 

In a case in which motions to dis¬ 
miss on jurisdictional grounds were 
overruled as to two proceedings by 
the United States to condemn lands, 
it was said that the fact that one 
of the proceedings had progressed to 
judgment without objection by the 
state in which the lands were situ¬ 
ated made no difference in the status 
of the two proceedings on the state’s 
objection to the Jurisdiction. 

U.S.—In re U. S., D.C.N.T., 28 F. 
Supp. 758. 

Whenever it affirmatively appears 

that Jurisdiction fails, the objection 
may be raised by the parties or the 
court itself. 

T>.C .—^Laughlin v. Cummings, 105 F. 
2d 71, 70 APP.D.C. 192. 

After amendment of complaint 
After plaintiff amended complaint 
to substitute as the party plaintiff a 
special guardian in place of plaintiff, 
defendant had right to withdraw its 
answer theretofore Interposed and 
raise question of lack of jurisdic¬ 
tion. 


U.S.—Smith V. Nicholson Universal 
S. S. Co.. D.C.N.Y., 42 F.Supp. 1001. 
After answer 

Defense of lack of Jurisdiction of 
subject matter is not waived by fail¬ 
ure to include such defense in the 
answer, but the defense may be rais¬ 
ed by motion to dismiss after an¬ 
swer. 

U.S.—Union Nat. Bank of Clarks¬ 
burg V. McDonald, D.C.W.Va., 36 
F.Supp. 46. 

After direction of summary judg¬ 
ment for plaintilf 
Defendant may raise the objection, 
even after the court has directed a 
summary Judgment on plaintiff’s mo¬ 
tion, notwithstanding defendant, in 
his original answer, conceded that 
the court had jurisdiction of the sub¬ 
ject matter. 

U.S.—-Page V. Wright, C.C.A.I11., 116 
F.2d 449, certiorari dismissed 61 
S.Ct. 831, 312 U.S. 710, 85 L.Ed. 
1142. 

Collusion to satisfy Jurisdiction re¬ 
quirements of the federal district 
courts may always be shown. 

U.S.—Smith V. Sperling, Cal., 77 S.Ct. 
1112, 1119, 354 U.S. 91, 1 L.Ed.2d 
1205. 

60. U.S.—Smith v. Sperling, C.A. 
Cal., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 1119, 354 

U. S. 91, 1 L.Ed.2d 1205—Schroeder 

V. Freeland, C.A.Neb., 188 F.2d 517 
—Kenholz v. Bache, C.A.Fla., 184 
F.2d 974—Central States Co-ops v. 
Watson Bros. Transp. Co., C.C.A. 
Ill,, 166 F.2d 392, vacated on other 
grounds 69 S.Ct. 1526, 337 U.S. 951, 
93 L.Ed. 1752—Grand Rapids Fur¬ 
niture Co. V. Grand Rapids Furni¬ 
ture Co., C.C.A.I11., 127 F.2d 245. 

Mills V. United Ass’n of Journ¬ 
eymen and Apprentices of Plumb¬ 
ing and Pipe Pitting Industry of 
U. S, and Canada, D.C.Mo., 83 P. 
Supp. 240—^Associated Press v. 
Emmett, D.C.Cal., 45 F.Supp. 907. 

On rehearing 

Appellate court must consider 
question of Jurisdiction even though 
it is raised for the first time on a pe¬ 
tition for rehearing. 

U.S.—^Provenzano v. Porter, C.C.A. 
Nev., 169 P.2d 47, certiorari denied 
67 S.Ct. 1303, 331 U.S. 816, 91 L.Ed. 
1834. 

61- U.S.—^Deputron v. Young, Neb., 
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10 S.Ct. 539, 134 U.S. 241, 33 L.Ed. 
923. 

25 C.J. p 791 note 47. 

62. U.S.—Mason v. Hitchcock, C.CA. 
Mass., 108 F.2d 134—City of Stu¬ 
art V. Green, C C.A.Pla., 91 P.2d 
603, 113 A.L.R. 660, certiorari de¬ 
nied Green v. City of Stuart, 58 S. 
Ct. 146, 302 US. 744, 82 L.Ed 575, 
rehearing denied 58 S.Ct. 280, 302 

U. S. 779, 82 L.Ed. 603, and motion 
denied, C.C.A., City of Stuart v. 
Green, 94 P.2d 942—^Dowling Bros. 

V. Andrews, C.C.A.I11., 19 P.2d 961. 
New Orleans Commercial Corpo¬ 
ration V. City of Albertville, D.C. 
Ala., 32 F.Supp. 9. 

Kelley v. U. S., D.C.Mich, 69 F.2d 
743—Realty Holding Co. v. Donald¬ 
son, D.C.Mich., 294 P. 541, affirmed 
45 S.Ct. 621, 268 U.S. 398, 69 L.Ed. 
1014. 

25 C.J. p 781 note 27. 

After amendment of complaint 
Where plaintiff amended his com¬ 
plaint by substituting another as 
party plaintiff, defendant was enti¬ 
tled to withdraw his answer to the 
original complaint and to raise ques¬ 
tion as to lack of jurisdiction either 
by answer or by motion, under Fed¬ 
eral Rules of Civil Procedure. Rule 
12(b), 28 U.S.C.A. 

U.S.—Smith V. Nicholson Universal 
S. S. Co., D.C.N.Y., 42 F.Supp. 1001. 
After verdict 

Where, after verdict for plaintiff, 
the question as to want of Jurisdic¬ 
tion because of lack of averments in 
plaintiff's pleading showing diversity 
of citizenship was raised and the 
court allowed plaintiff to amend by 
adding averments to show diversity, 
it was held that defendant was en¬ 
titled to raise the issue as to Ju¬ 
risdiction under the amended plead¬ 
ing and that, if defendant should 
raise the issue by denying the ju¬ 
risdictional averments, the verdict 
should be set aside in order to have 
the issue passed on by a jury. 

U.S.—Haveron v. Bantivoglio, D.C. 
Pa., 13 F.2d 644. 

Award of costs where objection not 
timely 

Failure to make timely objection 
may result in the award of costs 
against defendant in the appellate 
court. 

U.S.—Hunt V. Howes, Tex., 74 F. 667, 
21 C.C.A. 366. 

25 C.J. p 781 note 27 [a]. 
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Federal courts may and must determine for them¬ 
selves the question of their jurisdiction and as 
to such question the supreme court of the United 


States is the final arbiter.^^ Under the Federal 
Rules of Civil Procedure, Rule 12 (h), 28 U.S.C.A., 
which provides that whenever it appears by sugges- 


63. U.S.—Montana-Dakota Utilities 
Co. V. Northwestern Public Service 
Co., S.D, 71 S.Ct. 692, 341 U.S. 246, 
95 LEd. 912—Texas & P. R. Co. v. 
Gulf, C. & S F. Ry. Co.. Tex., 46 S. 
Ct. 263, 270 U.S. 266, 70 L.Ed. 578. 

Ambassador East, Inc. v. Orsatti, 
Inc., C.A.Pa.. 257 P 2d 79—Swanson 
V. U. S., C.A.Alaska, 224 P.2d 795— 
Hospoder v. U. S., CJ^.N.J., 209 F. 
2d 427—Forgione v. U. S., C.A.Pa., 
202 F.2d 249, certiorari denied 73 
S.Ct. 950. 345 U.S. 966, 97 L.Ed. 
1384—Taylor v, Hubbell, C«A~Ariz.. 
188 P.2d 106, certiorari denied 72 
S.Ct. 32, 342 U.S. 818, 96 L.Ed. 618 
—Waialua Agr. Co. v. Maneja, C.A. 
Hawaii, 178 F.2d 603, certiorari de¬ 
nied 70 S.Ct. 622, 639 U.S. 920, 94 
L.Ed. 1344—^Eighth Regional War 
Labor Board v. Humble Oil & Re¬ 
fining Co., C.C.A.Tex.. 145 P.2d 
462, certiorari denied 65 S.Ct. 1677, 
325 U.S. 883, 89 L.Ed. 1998—^Pure 
Oil Co. V. Puritan Oil Co., C.C.A. 
Conn., 127 P.2d 6—Credit Bureau 
of San Diego v. Petraslch, C.C-A. 
Cal., 97 F,2d 66—Pioneer South¬ 
western Stages V. Wicker, C.C.A. 
Cal., 50 P.2d 581. 

Florida Lime & Avocado Grow¬ 
ers, Inc. V. Jacobsen, D.C.Cal., 169 
P Supp. 774—^Rensing v. Turner 
Aviation Corp., D.C.I11., 166 P.Supp. 
790—Smith v. Sperling, D,C.Cal., 
117 P.Supp. 781, affirmed in part 
and reversed in part on other 
grounds, C.A., 237 P.2d 317, re¬ 
versed on other grounds 77 S.Ct. 
1112, 1119, 354 U.S. 91, 1 L.Ed.2d 
1205—^Murphy v. Hotel & Restau¬ 
rant Emp. & Bartenders Intern, 
Union, D.C.Mich., 102 P.Supp. 488 
—Westark Production Credit Ass’n 
V. Fidelity & Deposit Co. of Md., 
D.CArk., 100 P.Supp. 52—U. S. In¬ 
dustrial Chemicals v. Carbide & 
Carbon Chemicals Corp., D.C.N.T., 
52 P.Supp. 164—Grand River Dam 
Authority v. Going, D.C.Okl., 29 P. 
Supp. 316—State of Iowa ex rel. 
Welty V. Northwestern Light & 
Power Co., D.C.Iowa, 18 P.Supp. 
303. 

National Park Bank v. McKibben 
& Co., D.C.Ga., 43 P.2d 264—David¬ 
son V. Rafferty, D.C.N.T., 84 P.2d 
700, affirmed. C.C.A., 39 P.2d 1022. 
D.C.—Green v. Obergfell, 121 P.2d 46, 
73 App.D.C. 298. 

25 C.J. p 789 note 31. 

Power of court 

(1) Federal district court has ju¬ 
risdiction to determine its own juris¬ 
diction. 

U.S.—Screven County v. Brier Creek 
Hunting & Pishing Club, Inc., C.A. 
Ga., 202 P.2d 369, certiorari denied 


73 S.Ct. 1136, 346 U.S. 994, 97 L.Ed. 
1402. 

Jiffy Lubricator Co. v. Alemlte 
Co.. D.C.N.D., 4 F.R.D. 273. 

(2) Federal district court has pow¬ 
er to determine in every case wheth¬ 
er prerequisites to jurisdiction, in 
fact, exist, and jurisdictional issues 
in each case are properly triable to 
the court. 

U.S,—^Fireman’s Fund Ins. Co. v. 
Railway Exp. Agency, Inc., C.A. 
Mich., 253 F.2d 780. 

Williams v. Minnesota Min. & 
Mfg. Co., D.aCal., 14 P.R.D. 1. 

(3) Where there are allegations of 
key Jurisdictional facts which are 
controverted, there always exists 
power to try the Issues thus made. 
U.S.—^Jew May Lune v. Dulles, C.A. 

Cal., 226 P.2d 796. 

(4) Lower federal courts are 
courts with authority, when parties 
are brought before them in accord¬ 
ance with the requirements of due 
process, to determine whether they 
have jurisdiction to entertain the 
cause, and for such purpose to con¬ 
strue and apply the statute under 
which they are asked to act. 

U.S.—Chicot County Drainage Dist. 
V. Baxter State Bank, Ark., 60 S. 
Ct 317, 308 U.S. 371, 84 L.Ed. 329, 
rehearing denied 60 S.Ct 581, 809 
U.S. 696, 84 L.Ed. 1035. 

D.C.—Herzog v. Parsons, 181 P.2d 
781, 86 U.S.App.D.C. 198, certiorari 
denied 71 S.Ct 37, 340 U.S. 810, 95 
L.Ed. 596. 

(6) Power of court to determine 
its own jurisdiction generally see 
Courts § 113. 

Xmplied ruling on juxisdlotion 

(1) Any ruling on the merits in an 
action in a federal court carries with 
it, by implication, a ruling on Juris¬ 
diction. 

U.S.—^Wlndholz v. Everett, C.C.A.N. 
C., 74 F.2d 834, followed in Black¬ 
ley V. Powell, 74 P.2d 1009. 

(2) In a case which arose before 
the Federal Rules of Civil Procedure 
became operative, it was said that 
such ruling, if erroneous, must ordi¬ 
narily be corrected not later than the 
term in which judgment is rendered 
or wliile the cause is pending on ap¬ 
peal. 

U.S.—^Wlndholz v, Everett, C.C.A.N. 
C., 74 P.2d 834. 

aeographloal jurlsdictloiL 

Whether geographical jurisdiction 
of court covers place of the occur¬ 
rence under consideration is a ques¬ 
tion within power of the court to 
determine. 


XJ.s.—Davis V. U. S., C.A.Cal., 186 F. 
2d 938, certiorari denied 11 S.Ct. 
496, 340 U.S. 932, 95 L.Ed. 673. 

XnsnfflcieiLoy of jnzlsdlotioiial aver, 
meats 

(1) It is the duty of the court to 
make due Inquiry to determine 
whether the allegations of the plead¬ 
ing are sufficient to show jurisdic¬ 
tion, and, of its own motion, to in¬ 
quire Into and determine as to its 
jurisdiction and to observe any want 
of jurisdiction, even though the 
question is not otherwise presented. 
U.S.—Taylor v. De Hart, D.C.Mo., 

22 P.2d 206. dismissed 47 S.Ct. 767. 
274 U.S. 726, 71 L.Ed. 1335—Elliott 
V. Empire Natural Gas Co., C.C.A. 
Han., 278 F. 299—B. Amdrews 
Co. v. Puncture Proof Footwear 
Co., C.C.Pa, 168 F. 762. 

Troy Laundry Co. v. Lockwood, 
D.C.Cal., 63 F.Supp. 384—^People of 
State of Illinois, for Use of Clapp 
V. Boyer, D.C.IU., 40 F.Supp. 894— 
New Orleans Commercial Corpora¬ 
tion V. City of Albertville, D.C.Ala., 
32 F.Supp. 9—^Bender v. Connor, D. 
C.Conn., 28 F.Supp. 903—State of 
Iowa ex rel. Welty v, Northwestern 
Light & Power Co., D.C.Iow€l, 18 
F.Supp. 303. 

26 C.J. p 783 note 47. 

(2) Where complaint seeking to 
enjoin enforcement of state statute 
contained no allegation of jurisdic¬ 
tion as required by Federal Rules of 
Civil Procedure, Rule 8 (a), 28 U.S.C. 
A., and defendant did not raise the 
issue or urge the lack of jurisdiction, 
court would consider issue of Its own 
accord. 

U.S.—Bender v. Connor, D.C.Conn., 28 
F.Supp, 903. 

(3> In a case In which the bill 
failed to state, and the record failed 
to show, sufficient facts to show ju¬ 
risdiction, it was held that. If juris¬ 
diction did not exist, court was re¬ 
quired, of Its own motion, to discov¬ 
er lack of It and act accordingly, not¬ 
withstanding all parties consented to 
jurisdiction. 

U.S.—^Paramino Lumber Co. v. Mar¬ 
shall, D.C.Wash., 18 P.Supp. 645, 
affirmed, C.C.A., 96 F.2d 203, certio¬ 
rari denied 59 S.Ct. 63, 306 U.S. 
603, 83 L.Ed. 382. 

64. U.S.—^Mechanical Appliance Co. 
V. Castleman, Mo., 30 S.Ct. 125, 216 
U.S. 437. 443, 54 L.Ed. 272. 

Starr v. Chicago, R. I. & P. R. 
Co.. C.C.Neb., 110 F. 8, affirmed 23 
S.Ct. 398, 188 U.S. 637, 47 L.Ed. 
584. 

25 C.J. p 789 note 32. 
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tion of the parties or otherwise that the court lacks 
jurisdiction of the subject matter, the court shall 
dismiss the action, it is the duty of the court to in¬ 
vestigate as to its jurisdiction where doubt exists 
as to whether the actual facts support jurisdiction, 
and to enforce the statutory limitations on its juris- 
diction.66 If the court determines that the basis for 
jurisdiction alleged in the pleadings does not exist, 
it is the duty of the court to determine whether there 
is any other basis for jurisdiction.®*^ The court 
may not, however, by the exercise of its power, 
create an additional jurisdiction.®® 

If, as a matter of law, a cause of action is not stat¬ 
ed on the face of the complaint, an inquiry as to 
jurisdiction is unnecessary or wholly gratuitous.®® 


§ 468. Time for Determination 

In every action in a federal court, the question as 
to Jurisdiction of the subject matter or controversy is 
always present, and the Jurisdictional question may be 
considered at any time and at any stage in the proceed¬ 
ings. 

In every action in a federal court, the question as 
to jurisdiction of the subject matter or controversy 
is always present, whether or not it is raised ex¬ 
pressly.*^® All tribunals in the federal system must 
at all stages of the proceeding make certain of the 
possession of power to act,*^! and the jurisdictional 
question may be considered at any time*^® and at 
any stage in the proceedings.*^® The court may and 
should inquire or consider at any time whether re¬ 
quirements as to jurisdiction have been met or 


65. U.S.—^Emmons v. Smitt, C.C.A. 
Mlch., 149 F.2d 869, certiorari de¬ 
nied 66 S.Ct. 69, 326 U.S. 746, 90 
L.Ed. 446. 

Moore Oil, Inc. v. Snakard, D.C. 
Okl., 150 F.Supp. 260, cause re¬ 
manded on other grounds, C.A., 249 
F.2d 318—Bullock v. Sears, Roe¬ 
buck & Co., D.C.N.T., 142 FSupp. 
646, reversed on other grounds, C. 
A., 239 F.2d 170—McCan v. First 
Nat. Bank of Portland, D.C.Or., 139 
F.Supp. 224—^Application of Meek, 
D.C.Cal,, 138 FSupp. 327—^Mosier 

V. Federal Reserve Bank of New 
York, CC.A,NT., 132 F,2d 710— 
Meek v. City of Sacramento, D.C. 
Cal., 132 F.Supp. 546—^Rice v. Sioux 
City Memorial Park Cemetery, D. 
C.Iowa, 102 F.Supp. 668—XT. S. ex 
rel. Smith v. Baldi, D.C.Pa,, 96 F. 
Supp. 100, affirmed, C.A., 192 F.2d 
540, affirmed 73 S.Ct. 891, 344 U.S. 
661, 97 L..Ed. 649, 73 S.Ct. 437, 344 

U. S. 443, 97 L.Ed. 469—Hoyt v. 
Merritt-Chapman & Scott Corp., D. 

C. N.J., 79 F.Supp. 106—^Baum v. 
Wood Conversion Co., D.C.Mo., 78 
F.Supp. 190—Gunderson v. Barber 
Asphalt Corp., D.C.N.T., 71 F.Supp. 
40—S. S. Kresge Co. v. Godfried, 

D. C.Mo., 69 F.Supp. 843—^Palmer v. 
Moren, D.C.Pa., 44 F.Supp. 704. 

Molina v. Sovereign Camp, W. O. 

W. , D.C.Neb., 6 F.R.D. 386—Weiss 

V. Los Angeles Broadcasting Co., D. 

C. Cal., 6 F.R.D. 33, modified on oth¬ 
er grounds, C.C.A., 163 F.2d 313, 
certiorari denied 68 S.Ct. 895, 333 
U.S. 876, 92 L.Bd. 1162—Lawyers 
Trust Co. V. W. G. Maguire & Co., 

D. C.Del., 2 F.R.D. 310. 

D.C.—^Domestic & Foreign Commerce 
Corp. V. Littlejohn, 165 F.2d 236, 
83 U.S.App.D.C. 13, reversed on 
other grounds Larson v. Domestic 
& Foreign Commerce Corp., 69 S.Ct. 
1467, 337 U.S. 682, 93 L.Bd. 1628, 
rehearing denied 70 S.Ct. 31, 338 U. 
S. 840, 94 L.Ed. 614—Dollar v. 
Land, 164 F.2d 307, 81 U.S.App.D.C. 


28, affirmed 67 S.Ct. 1009, 330 U.S. 
731, 91 L.Ed. 1209. 

Duty of court to dismiss action on 
its own motion for want of Juris¬ 
diction see infra § 841. 

Duty to take Jnrlsdiotioxi 

On assertion of Jurisdiction, the 
district court, to determine whether 
contention is well founded, must take 
Jurisdiction, whether its ultimate 
resolution is to be in the affirmative 
or the negative. 

U.S.—^Inglewood Federal Sav. and 
Loan Ass’n v. Richardson, D.C.Cal., 
121 F.Supp. 80. 

Duty to be srure of Jurisdictloii 
District court must be sure that 
Jurisdiction exists before deciding 
other questions. 

U.S.—Hauck V. Hiatt, D.C.S.C., 50 F. 
Supp. 534. 

66. U.S.—McNutt V. General Motors 
Acceptance Corporation of Indiajia, 
Ind., 56 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1135. 

Becker v. Angle, C.C.A.Okl., 166 
F.2d 140—^Zlcos V. Dlckmann, C.C. 
AMo., 98 F.2d 347. 

Sadler v. W. S. Dickey Clay Mfg. 
Co., D.C.MO, 78 F.Supp. 616—^Bul¬ 
lock V. U. S., D.C.N.J., 72 F.Supp. 
446—May v. Midwest Refining Co., 
D.C.Me., 26 F.Supp. 560. 

67. U.S.—^Harris v. American Le¬ 
gion, D.C.lnd., 162 F.Supp. 700. 

68. D.C.—Green v. Obergfell, 121 F. 
2d 46, 73 App-D.C. 298. 

69c U.S.—Calcote v. Texas Pac. Coal 
& Oil Co„ C.CA..Miss., 167 F.2d 216, 
167 A.L.R. 413, certiorari denied 67 
S.Ct. 206, 329 U.S. 782, 91 L.Ed. 671, 
rehearing denied 67 S.Ct. 356, 329 
U.S. 830, 91 L.Bd. 704. 

Absence of indispensable parties 
If, as a matter of law, a cause of 
action is not stated on the face of a 
complaint, an inquiry as to absence 
of indispensable parties is unneces¬ 
sary. 


U.S.—Calcote v. Texas Pac. Coal & 
Oil Co, supra. 

70. U.S.—^Kansas-Nebraska Natural 
Gas Co. V. City of St. Edward, Neb., 
C.A.Neb., 234 F.2d 436—Maryland 
Cas. Co. V. Glassell-Taylor & Rob¬ 
inson, C.C.A.La., 166 F.2d 619— 
Windholz v. Everett, C.C.A.N.C., 74 
F.2d 834, followed in Blackley v. 
Powell, C.C.A.N.C., 74 F.2d 1009. 

South Carolina State Ports Au¬ 
thority V. Seaboard Air Line R. 
Co., D.C.S.C., 124 F.Supp. 633— 

Shipley v. Pittsburgh & L. E. R. 
Co., D.C.Pa., 68 F.Supp. 395, modi¬ 
fied on other grounds 70 F.Supp. 
870—^In re Pittsburgh Rys. Co., D. 
C.Pa., 60 F.Supp. 600, reversed on 
other grounds, C.C.A., 166 F.2d 477, 
certiorari denied 67 S.Ct. 89, 329 
U.S. 731, 91 LEd. 632, and 67 S.Ct. 
90, five cases, 329 U.S. 731, 91 L. 
Ed. 632. 

Reese v. Akers Motor Lines, D.C. 
Ga., 7 F.R.D. 682, affirmed, C.C.A., 
Akers Motor Lines v. Newman, 168 
P.2d 1012, certiorari denied 69 S. 
Ct. 131, 335 U.S. 858, 93 L.Ed. 405. 
Determination of Issue in advance 
of trial on merits of case generally 
see infra § 470. 

71. US.—^Jew May Lune v. Dulles, 
C.ACal.. 226 P.2d 796. 

72. U.S.—^McNutt v. General Motors 
Acceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1135. 

Lowry v. International Broth, of 
Boilermakers, Iron Shipbuilders 
and Helpers of America, C.A.Miss., 
259 F.2d 568. 

John N. Price & Sons v. Mary¬ 
land Casualty Co., D.C.N.J., 60 F. 
Supp. 319—^Associated Press v. 
Emmett, D.C.Cal., 46 F.Supp. 907. 

73. U.S.—^Hospoder v. U. S., C.A.N. 
J., 209 P.2d 427. 

Sun Shipbuilding & Dry-Dock 
Co. V. Industrial Union of Marine 
& Shipbuilding Workers of Ameri¬ 
ca, D.C.Pa., 96 F.Supp. 50. 
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whether the actual facts support jurisdiction,^4 re¬ 
gardless of the status of the pleadings.76 Thus a 
federal district judge has a continuing duty of in¬ 
quiring into his jurisdiction'^® at all stages of the 
proceedings,'^'^ from the time the action starts until 
the last step is taken in the district court,whether 
he has before him a case begun in his court or one 
removed to it;*^® and even later it may be the duty 
of the reviewing court to make the same inquiry.®® 

Reasonable time should be afforded plaintiffs in 
which to sustain the burden of establishing jurisdic¬ 
tion.®^ 

§ 469. Mode of Determination in General 

In the absence of any statutory direction for proce¬ 


dure on an issue of Jurisdiction, the mode of Its deter¬ 
mination is left to the trial court, which has consider¬ 
able discretion in the matter. 

In the absence of any statutory direction for pro¬ 
cedure on an issue of jurisdiction, the mode of its 
determination is left to the trial court,®2 which has 
considerable discretion in hearing jurisdictional 
questions.®® The court may set up the process by 
which the question of jurisdiction may be deter¬ 
mined by forming special issues or otherwise,®4 or 
may require a specific statement of facts to be in¬ 
corporated in the pleadings clearly establishing the 
jurisdiction of the court.®® 

The pre-trial procedure provided for by Federal 
Rules of Civil Procedure, Rule 16, 28 U.S.C.A., 


74- TJ.S.—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind, 56 S.Ct. 780, 298 U.S. 178, 80 
L.Bd. 1135. 

Royalty Service Corporation v. 
City of Los Angeles, C.C.A.Cal., 98 
F.2d 651—^Miller v. First Service 
Corporation, C.C.A.lsr.D., 84 F.2d 
680, 109 A.L.R. 1179—Kelley v. U- 
S., D.C.Mich., 69 F.2d 743. 

Davis V. City of Little Rock, 
Ark., D.C.Ark. 136 F.Supp. 725-- 
Brock V. Brotherhood of Sleeping 
Car Porters, Train, Chair Car, 
Coach Porters and Attendants, D. 
CLa, 129 F.Supp. 849—Neale v. 
Railroad Commission of State of 
California, D.C.Cal, 32 F.Supp, 407. 

Lawyers Trust Co. v, W. G. Ma¬ 
guire & Co., D.C.Del., 2 F.R.D. 310. 

Buty to scrutinize 

The statute “imposes an affirma¬ 
tive duty upon the district court 
jealously to scrutinize its own juris¬ 
diction.” 

U.S.—^Pure Oil Co. v. Puritan Oil Co., 

C. C.A.Conn., 127 F.2d 6, 8. 

At hegrinning of litigation 

It has been said that it is the duty 
of the court to inquire into the ques¬ 
tion of its jurisdiction at the outset 
of the litigation 

U.S.—Concord Casualty & Surety Co. 
v. U. S., C.C.AN.Y.. 69 F.2d 78, 91 
A.L.R. 885 —Davidson v. Rafferty, 

D. C.N.Y., 34 P.2d 700, affirmed, C. 
C.A., 39 F.2d 1022. 

When Jurisdiction is challenged, 
the court’s duty to inquire Into its 
right to entertain the proceeding is 
imperative. 

U.S.—In re Pacific States Savings & 
Loan Co., D.C.Cal., 27 F.Supp. 1009. 

75. U.S.—Allen v. Clark, D.C.Cal., 22 
F.Supp. 898. 

76. U.S.—South Carolina State Ports 
Authority v. Seaboard Air Line R. 
Co., D.C.S.C., 124 F.Supp. 533— 
Jones v. Farmers Ins. Exchange of 
Los Angeles, Cal., D.C.Okl., 112 F. 
Supp. 962—^Bentan v. Southern Pac. 
R. Co., DC.CaL, 89 F.Supp. 906— 


Skelly V. Dockweller, D.C.Cal., 75 
F.Supp. 11—Associated Press v. 
Emmett, D.C.Cal., 45 F.Supp. 907. 

77. U.S.—Scroggin Farms Corp. v. 
McFadden, C.C.A.Ark., 165 F.2d 10. 

Mills V. United Ass’n of Journey¬ 
men and Apprentices of Plumbing 
and Pipe Pitting Industry of U. 
S. and Canada, D.C.Mo, 83 F.Supp. 
240—Reynolds v. Reynolds, D.C. 
Ark., 65 F.Supp. 916—Prescott v. 
Richards, D.C.Mass, 58 F.Supp. 10. 

Johnson v. Fredrick, D.C.Neb., 9 
F.R.D. 616. 

78. U.S—Benton v. Southern Pac. 
R, Co., D.C Cal., 89 F.Supp. 906. 

79. U.S.—^Associated Press v. Em¬ 
mett. D.C.Cal., 45 F.Supp. 907. 

80. U S.—Lowry v. International 
Broth, of Boilermakers, Iron Ship¬ 
builders and Helpers of America, 
C.AMiss., 269 F.2d 568—Schroeder 
v. Freeland, CA.Neb., 188 F.2d 517. 

South Carolina State Ports Au¬ 
thority V. Seaboard Air Line R. 
Co., D.C SC.. 124 F.Supp. 633— 
Benton v. Southern Pac. Co., D.C. 
Cal., 89 F.Supp. 906—In re Pitts¬ 
burgh Rys. Co., D.C.Pa., 60 F.Supp. 
600, reversed on other grounds, C. 
C.A., 155 F.2d 477, certiorari denied 
67 S.Ct. 89, 329 U.S. 731, 91 L.Ed. 
632, and 67 S.Ct. 90, five cases, 
329 U.S. 731, 91 L.Ed. 632. 

Clear language required to grant un- 
revlewahle authority 
Clear language is necessary to in¬ 
dicate intent of congress that any 
tribunal should have unreviewable 
authority to determine Its own ju¬ 
risdiction. 

D.C.—U. S. Elec. Motors v. Jones, 153 
P.2d 134, 80 U.S.App.D.C. 329. 

Determination held unnecessary un¬ 
der ciroumstanoes 
Where district court properly en¬ 
tered judgment on appellants’ cross 
claim for cross defendants, appellate 
court was not required to determine 
whether district court had jurisdic¬ 
tion over that part of cross claims of 
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the cross defendants involved in the 
appellants’ cross claim 
U.S.—McComb v. McCormack, C.C.A. 
Tex., 169 F.2d 219. 

81. U.S.—McGhan v. P. C. Hayer 
Co., D.C.Minn., 84 F.Supp. 540. 

82. U.S.—Gibbs v. Buck, Fla., 59 S. 
Ct. 725, 307 U.S. 66. 83 L.Ed. 1111. 

Fireman’s Fund Ins. Co, v. Rail¬ 
way Exp. Agency, C.A.Mich., 263 
P.2d 780. 

Cumberland v. Household Re¬ 
search Corp. of America, D.C.Mass., 
146 F.Supp 782—Smith v. Sperling, 
D.C.Cal., 117 FSupp. 781, affirmed 
in part and reversed in part on oth¬ 
er grounds, CA., 237 P.2d 317, re¬ 
versed on other grounds 77 S.Ct. 
1112, 1119, 354 U.S. 91, 1 L.Ed.2d 
1206—Pierce v. Perlite Aggregates, 

l nc. , D.C.Cal., 110 F.Supp. 684— 
McGhan v. F. C. Hayer Co., D.C. 
Mmn, 84 F.Supp. 540. 

Williams V. Minnesota Min. & 
Mfg. Co., D.C.Cal., 14 F.R.D. 1. 

83. U.S.—Gibbs v. Buck, Fla., 59 S. 
Ct. 725, 307 U.S. 66, 83 L Ed. 1111 
—McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 

l nd. , 56 S.Ct. 780, 298 U.S. 178, 80 
L.Bd. 1135. 

Troup V. McCart, C.A.Ga., 238 
F.2d 289. 

Gulbenkian v. Gulbenkian, D.C. 
N.Y., 83 F.Supp. 19. 

26 C.J. p 791 notes 48-60. 

Manner of trial 

Manner in which such a prelim¬ 
inary question as to geographical 
jurisdiction covering place of the oc¬ 
currence under consideration shall 
be tried is left to discretion of trial 
Judge. 

U.S.—^Davls V. U. S., C.A.Cal., 186 F. 
2d 938, certiorari denied 71 S.Ct. 
496, 340 U.S. 932, 95 L.Ed. 673. 

84. U.S.—Allied Poultry Processors 
Co. V. Polin, D.C.Del., 134 F.Supp. 
278. 

86. U.S.—Sadler v. W. S. Dickey 
Clay Mfg. Co., D.C.Mo., 78 F.Supp. 
616. 
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may be resorted to in connection with the deter¬ 
mination of issues as to jurisdiction.^^ 

§ 470. Trial of Issue 

Although there may be cases In which it is not pos¬ 
sible so to dispose of the issues, generally Jurisdictional 
issues may be heard and determined on affidavits or 
other evidence in advance of the trial on the merits. 

The Federal Rules of Civil Procedure, Rule 12 
(d), contemplates a preliminary hearing and deter¬ 
mination of jurisdictional issues in advance of the 
trial.S'^ Accordingly, the first inquiry in the federal 


courts must be directed to the end of discovering 
whether in fact the judge has the power to entertain 
and decide the controversy, and the trial court 

need not wait until the case is tried.^S Generally it 
is the duty of the court to ascertain whether it has 
jurisdiction before proceeding w-ith other aspects of 
the case,90 and before proceeding to hear and decide 
the case on the merits,^^ and it has been said that the 
determination of that question should never await a 
decision on the merits if the complaint states a cause 
of action,92 but should be set for hearing or referred 


86. U.S.—Glaspell v. Davis, D.C.Or., 
2 F.R.D. 301, 304. 

Simplification of is sues 

“Inasmuch as the purpose of the 
pre-trial order Is the simplification of 
the issues, it constitutes the most ex¬ 
peditious manner consistent with the 
rules, whereby admitted facts and 
the disputed facts relating to juris¬ 
diction can be set down." 

U.S.—Glaspell v. Davis, supra. 

87. U.S.—Williams v. Minnesota 
Min. & Mfg. Co.. D.C.Cal., 14 F.R. 
D. 1. 

Defense raised by answer 

Defense of want of Jurisdiction 
raised by answer may be determined 
before trial on application of any 
party. 

XJ.s,—^Keil Lock Co. v. Earle Hard¬ 
ware Mfg. Co., D.C.N.T., 16 P.R.D. 
888. 

Former practice 

(1) In cases arising before the Act 
of 1875 became operative, the usual 
practice was to try and determine 
separately the question as to juris¬ 
diction before proceeding to a trial 
of the merits. 

U.S.—Blachly v. Davis, C.C.Ind., 3 
F.Cas.No.1,456, 1 McLean 412. 

25 C.J. p 787 note 7. 

(2) Under former Equity Rules, 

rule 29, it was discretionary with 
the court to hear and determine the 
matter in abatement in advance of 
the hearing on the merits; and in a 
suit in equity in which defendants 
made a special appearance for the 
purpose of moving to quash an order 
directing defendants to appear on a 
designated date, made pursuant to 
Judicial Code § 57, one of the 

grounds for the motion being want 
of jurisdiction of the cause, the 
court took the view that, aside from 
mere procedure, the jurisdictional 
question involved should not be de¬ 
cided on a mere preliminary motion 
but that consideration of such ques¬ 
tion should be deferred until all ma¬ 
terial facts were before the court. 
Xj.s.—^McComb v. U. S. Housing Cor¬ 
poration, D.C.Del., 264 F. 589. 

88. U.S.—Smith V. Sperling, C.A. 


Cal., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 1119, 354 

U. S 91, 1 L.Ed.2d 1205--Wamer v. 
Territory of Hawaii, C.A.Hawail, 
206 F.2d 851—Cal cote v. Texas Pac. 
Coal & Oil Co, C.C.A.M1SS., 157 F. 
2d 216, 167 A.LR. 413, certiorari 
denied 67 S.Ct. 205, 329 U.S. 782, 
91 L.Ed. 671, rehearing denied 67 
S.Ct. 356, 329 U.S. 830, 91 L.Ed. 
704. 

Question determinable at outset of 
case 

(1) Federal district court must de¬ 
termine question of existence of ju¬ 
risdiction at outset of every case. 
U.S.—McCan v. First Nat. Bank of 

Portland, D.C.Or., 139 F.Supp. 224 
—Hutchison v. Pulton, D.C.Ala., 
117 F.Supp. 659—Seth Rhodes Co. 

V. Southwest Textiles, D.C.Mo., 72 
F Supp. 788. 

(2) Jurisdiction is the threshold 
issue in every case in the federal 
courts; first question is whether 
facts exist on which court’s juris¬ 
diction depends. 

U.S.—Ramirez & Peraud Chili Co. v. 
Las Palmas Pood Co., D.C.Cal., 146 
F.Supp. 594, affirmed, C.A., 245 P. 
2d 874, certiorari denied 78 S.Ct. 
884, 355 U.S. 927, 2 L.Ed.2d 357. 

(3) Sufladency of jurisdiction 
should be determined once and for all 
at the threshold of the case and if 
found to be present, then should con¬ 
tinue until the final disposition of the 
action. 

U.S.—Dery v. Wyer, C.AJSr.T., 265 P. 
2d 804. 

Issuance of caveat improper 
Where jurisdiction of district court 
to grant injunctive relief is chal¬ 
lenged, it may not issue its caveat 
“to whatever extent jurisdiction may 
exist” without first determining its 
own jurisdiction. 

U.S.—^Eighth Regional War Labor 
Board v. Humble Oil & Refining 
Co., C.C.A.Tex., 145 F.2d 462, cer¬ 
tiorari denied 65 S.Ct. 1577, 325 
U.S. 883, 89 L.Ed. 1998. 

89. U.S.—^Boston Store of Chicago v. 
Newbury, D.C.I11., 83 F.Supp. 442— 
Associated Press v. Emmett, D.C. 
Cal., 45 F.Supp. 907. 
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90. U.S—Page V. Wright. C.C.A.m., 

116 F.2d 449, certiorari dismissed 
61 S.Ct. 831, 312 US. 710, 85 L.Ed. 
1142. 

Marks Food Corp. v. Barbara 
Ann Baking Co., D.C.Cal.. 162 P. 
Supp. 300—^Ambassador East, Inc. 
V. Orsatti, Inc., D.C.Pa., 155 P. 
Supp. 937, reversed on other 
grounds, C.A., 257 F.2d 79—^Allied 
Poultry Processors Co. v. Pol in, 
D.C.Del., 134 P Supp. 278—Bentinck 
V. Guaranty Trust Co. of N. Y., D. 
C.N.Y., 109 F.Supp. 827. 

XuBUfilclency of jurisdictional aver¬ 
ments 

(1) Jurisdictional question raised 
by an answer alleging that the com¬ 
plaint does not state a cause of ac¬ 
tion over which the court has juris¬ 
diction should be determined before 
any further proceedings are taken in 
the case. 

U.S.—^Railroad Yardmasters of North 
America v. Pittsburgh & L. E. R. 
Co., D.C.Ohio, 39 F Supp. 876. 

(2) In considering sufficiency of 
complaint as raising substantial fed¬ 
eral question within jurisdiction of 
federal court, by urging violation of 
constitutional rights, essential facts 
should be determined before passing 
on grave constitutional questions. 
U.S.—Williams v. Miller, D.C.CaL, 48 

F.Supp. 277, affirmed 63 S.Ct. 258, 
317 U.S. 599, 87 L.Ed. 489, rehear¬ 
ing denied 63 S.Ct. 658, 318 U.S. 
799, 87 L.Ed. 1163. 

91> U.S.—Walmac Co. v. Isaacs, C. 
A.R.I., 220 P.2d 108—Battaglia v. 
General Motors Corp., C.A.N.Y., 169 
P.2d 254, certiorari denied 69 S.Ct. 
236, four cases, 335 U.S. 887, 93 L. 
Ed. 425—^Toppin v. Pry, C.C.A.I11., 
147 P.2d 715. 

Hutchison v. Fulton, D.C.Ala., 

117 F.Supp. 659. 

92. U.S.—Calcote v. Texas Pac. Coal 
& Oil Co., C.C.A.Miss.. 167 P.2d 
216, 167 A.L.R. 413, certiorari de¬ 
nied 67 S.Ct. 205, 329 U.S. 782, 91 
L.Ed. 671, rehearing denied 67 S.Ct. 
356, 329 U.S. 830, 91 L.Ed. 704. 

Bentinck v. Guaranty Trust Co. 
of N. Y., D.C.N.Y.. 109 F.Supp. 827. 
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to a special master for a forthwith determination of 
the issue.93 

As a general rule the question of jurisdiction 
should be tried as a separate and independent issue, 
and plaintiff should have an opportunity to be heard 
in opposition, and to introduce any appropriate evi- 

dence.^5 

The court may hear and determine the issue be¬ 
fore trial on affidavits^® or other evidence.®*^ The 
view has been expressed, however, that it is the 
better practice to determine an issue of this charac¬ 
ter on proofs taken in the regular way, with oppor¬ 
tunity for cross-examination, and not on ex parte 
affidavits,®® and that a decision on affidavits is a very 
unsatisfactory method of determining disputed ques¬ 
tions of fact.®® So the court may decline to deter¬ 
mine the matter on ex parte affidavits, leaving it to 
be decided on a formal raising of the issue, where 
the witnesses can be examined and cross-exam- 
ined.i A sharply contested issue should not be deter¬ 
mined on affidavits.® 


There may be cases in which it is not possible to 
dispose of the issue on affidavits; the question may 
be dependent on a determination of the merits of 
the proceeding.® In that event the case should be 
heard and determined on its merits through regular 
trial procedure,^ at least to the limited extent of 
determining the question of jurisdictionand in the 
exercise of the sound discretion vested in the court 
by Rule 12 (d), the court may deny a request to hear 
and determine the question of jurisdiction prelimi¬ 
narily to the trial where it is of the opinion that the 
question could more fairly be threshed out at the 
trial on the merits of the general issue.® Further¬ 
more, the view has been taken that there cannot be 
any preliminary hearing under such Rule, where 
defendants answer does not tender any appropriate 
issue as to jurisdiction of the subject matter.'^ 

Where allegations have been made which are 
necessary for jurisdiction the action will fail if 
these are not proved.® 

In a suit in equity decided before the Federal 


93. U.S.—Bentinck v. Guaranty- 
Trust Co. of N. Y., supra. 

84. U.S.—Kirven v. Vlrginla-Caro- 
lina Chemical Co., S.C., 145 F. 288, 
76 C.C,A. 172, 7 Ann.Cas. 219-~Ter- 
ry V. Davy, Ohio, 107 F. 60, 46 C. 
C.A. 141. 

25 C.J, p 787 notes 7-9. 

95. U.S.—^Huntington v. Laidley, W. 
Va., 20 S.Ct. 526, 176 U.S. 668, 44 
L.Ed. 630. 

Topping V. Fry, C.C.A.I11., 147 F, 
2d 716—Davis v. Shackleford, C.C. 
A.Iowa, 91 F.2d 148. 

Moehl V. B. I. Du Pont De Ne¬ 
mours & Co., D.C.I11., 84 F.Supp. 
427. 

25 C.J. p 791 note 53. 

96. U.S.—^Land v. Dollar, App.D.C., 
67 S.Ct. 1009, 330 U.S. 731, 91 L. 
Ed. 1209. 

Fireman’s Fund Ins. Co. v. Rail¬ 
way Exp. Agency, C.A.Mich., 253 
P.2d 780—Gaskill v. Thomson, C.C. 
A.Neb., 119 P.2d 105, reversed on 
other grounds Thomson v. Gasklll, 
62 S.Ct. 673, 316 U.S. 442, 86 L.Ed. 
951. 

Jones V. Subera, C.C.S.D., 150 F. 
462—Elilgore v. Norman, C.C.Ga., 
119 P. 1006, affirmed 120 F. 1020, 
56 C.C.A. 683—U. S. Express Co. v. 
Poe, C.C.Ohio, 61 P. 475. 

McGhan v. F. C. Hayer Co., D.C. 
Minn., 84 F.Supp. 640—^Associated 
Press V. Emmett, D.C.Cal., 46 F. 
Supp. 907. 

Williams v. Minnesota Min. & 
Mfg. Co., D.aCal., 14 P.R.D. 1— 
Jiffy Lubricator Co. v. Alemite 
Co., D.C.NJ>., 4 P.R.D. 273. 

26 C.J. p 792 note 68. 


Motion, based on. facts appearing of 

record 

Under Federal Rules of Civil Pro¬ 
cedure, Rule 43 (e), 28 U.S.C.A., 

which provides that when a motion 
is based on facta appearing of rec¬ 
ord, the court may hear the matter 
on affidavits or may direct that the 
matter be heard wholly or partly on 
oral testimony or depositions, de¬ 
fendant’s affidavits are available on 
his motion raising Jurisdictional ob¬ 
jection, whether the motion is re¬ 
garded as a motion to dismiss or as 
a motion for summary Judgment. 
U.S.—Central Mexico Light & Pow¬ 
er Co. V. Munch. C.C.A.N.T., 116 F. 
2d 85. 

97- U.S.—^Land v. Dollar, App.D.C., 
67 S.Ct. 1009, 830 U.S. 731, 91 L. 
Ed. 1209. 

Fireman’s Fund Ins. Co. v. Rail¬ 
way Exp. Agency, CAt.Mlch., 263 
F.2d 780. 

Munro v. Doherr, D.C.Mass., 166 
F.Supp. 723—McGhan v. F. C. Hay¬ 
er Co., D.C.Minn., 84 F.Supp. 540— 
Associated Press v. Emmett, D.C, 
Cal., 45 F.Supp. 907. 

Williams v. Minnesota Min. & 
Mfg. Co., D.aCaJ., 14 F.R.D. 1— 
Jiffy Lubricator Co. v. Alemite Co., 
D.C.N.D., 4 P.R.D. 273. 

Depositions 

Court has directed the taking of 
depositions in order to have proper 
evidence before it in determining the 
question as to Jurisdiction dependent 
on diversity of citizenship. 

U.S.—Companla Distribuidora Wood¬ 
ward T. Dickerson, Inc. v. Cristina 
Copper Mines, Inc., D.C.N.Y., 114 
F.Supp. 464—Watters v. Ralston 
Coal Co., D.C.Pa., 26 F.Supp. 387. | 
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98. U.S.—^Moehl v. E. I. Du Pont De 
Nemours & Co., D.C.Ill., 84 F.Supp. 
427. 

Gaddle v. Mann, C.CGa., 147 F. 
965, reversed on other grounds 168 
F. 42, 88 C.C.A. 1—Kilgore v. Nor¬ 
man, C.C.Ga., 119 F. 1006, affirmed 
120 F. 1020, 66 C.C.A. 683. 

99. U.S.—Jones v. Subera, C.C.S.D., 
160 F. 462. 

1. U.S.—Gaddle v. Mann, C.C.Ga., 
147 F. 956, reversed on other 
grounds 168 F. 42, 88 C.C.A. 1. 

2. U.S.—Bentinck v. Guaranty Trust 
Co. of N. T., D.C.N.T., 109 F.Supp. 
827. 

3. U.S.—Land v. Dollar, App.D.C., 
67 S.Ct. 1009, 330 U.S. 731, 91 L. 
Ed. 1209. 

McGhan v. F. C. Hayer Co., D.C. 
Minn., 84 F.Supp. 640. 

4. U.S.—^Land v. Dollar, App.D.C., 
67 S.Ct. 1009, 330 U.S. 731, 91 L.Ed. 
1209. 

Fireman’s Fund Ins. Co. v. Rail¬ 
way Exp. Agency, Inc., C.A.Mich., 
263 F,2d 780. 

D.C.—Palmer Bolt & Nut Co. v. Lit¬ 
tlejohn, D.C., 7 P.R.D. 333. 

5. U.S.—^Andrews v. White, D.C. 
Tenn., 121 F.Supp. 570. 

6. U.S.—^Divine v. Union News Co., 
D.C.Pa., 161 F.Supp. 627—Gulben- 
kian v. Gulbenkian, D.C.N.Y., 33 F. 
Supp. 19—^Hawn v. American S.S. 
Co., D.C.N.Y., 26 F.Supp. 428. 

7. U.S.—Levin v. Brumberg, D.C. 
N.Y., 42 F.Supp. 747. 

8. U.S.—^Jew May Lune v. Dulles, C. 
A.Cal., 226 F.2d 796. 
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Rules of Civil Procedure, 28 U.S.C.A., became effec¬ 
tive, in which there was a hearing on bill and an¬ 
swer, it was held that allegations of the answer as to 
the citizenship of parties going to the question of 
want of diversity of citizenship must be taken as 
true,® and that plaintiff, by making certain persons 
defendants, conceded that such persons’ interest was 
adverse as affecting the determination of the ques¬ 
tion of diversity.^® 

§ 471. — Trial by Court or Jury 

Jurisdictional matters are to be resolved by the court 
rather than by a Jury. 

Jurisdictional matters are to be resolved by the 
court rather than by a jury,ii although under the 
former Judicial Code, embodying the provisions 
of the Act of March 3, 1875, as amended, the 
court could submit the issue to the jury,i2 or the 
question could arise in such a way ihat the judge 
could hear and determine it himself.^® 

Prior to the original enactment of such statutory 


provisions and of the Practice Conformity Act, now 
superseded by the Federal Rules of Civil Procedure, 
where the jurisdictional averments were put in issue 
in actions at law the question of fact was usually 
tried by the jury.^^ In suits in equity so arising the 
issue could be tried by the court,i5 submitted to a 
jury for an advisory verdict.^® 

§ 472. -Matters Considered 

Hearings on jurisdictional questions usually Involve 
factual issues pertaining only to the question of juris¬ 
diction, not including factual issues >vhich would be de¬ 
cisive of the merits of plaintiff’s claims, and jurisdiction 
must be determined on consideration of the grounds on 
which federal jurisdiction is invoked. 

Hearings on jurisdictional questions usually in¬ 
volve factual issues pertaining only to the question 
of jurisdiction, not including factual issues which 
would be decisive of the merits of plaintiff’s claim.^'^ 
Jurisdiction must be determined not on the conclu¬ 
sion on the merits of the action, but on consideration 
of the grounds on which federal jurisdiction is in- 
voked.i® 


9- U.S.—Soptich V. St. Joseph Nat. 

Croation Beneficiary Ass’n, D.C. 
Kan., 34 F.2d 566. 

HearlniT on bill and answer in equity 
in general see Equity § 471. 

10. U.S.—Soptich V. St. Joseph Nat. 
Croation Beneficiary Ass'n, supra. 

11. U.S.—^Marks Pood Corp. v. Bai> 
bara Ann Baking Co., D.C.Cal., 162 
F.Supp. 300—^Munro v. Doherr, D. 
C.Mass., 156 F.Supp. 723. 

Citizeashlp; diversity 

(1) Issue of jurisdiction based on 
diversity of citizenship is one for de¬ 
termination by the court without 
reference to a jury. 

U.S.—Seideman v. Hamilton, D.C.Pa., 
173 F.Supp. 641. 

(2) Question of citizenship of 
driver of automobile involved in acci¬ 
dent being a jurisdictional matter 
would be resolved by court rather 
than by Jury. 

U.S.—^Munro v. Doherr, D.C.Mass., 
156 F.Supp. 723—^Zellem v. Her¬ 
ring, D.C.Pa.. 97 F.Supp. 108. 

(3) PlaintiflC was not entitled to 
Jury trial of question whether he 
was citizen of state so as to give 
court jurisdiction on ground of di¬ 
versity of parties’ citizenship, al¬ 
though court may submit such ques¬ 
tion to jury. 

U.S.—Hardin v. McAvoy, C.A.Ga., 216 
F.2d 399. 

12. U.S.—Gilbert v. David, Conn., 85 
S.Ct. 164, 235 U.S. 561, 59 L.Ed. 
360. 

Shoaf V. Fitzpatrick, C.C.A.Tenn., 
104 P.2d 290, certiorari denied 60 
S.Ct. 295, 808 U.S. 620, 84 L.Ed. 
518—^Pioneer Southwestern Stages 


V. Wicker, C.C.A.Cal., 50 P.2d 581— 
Nixon V. Town Taxi, D.C.Mass., 39 
P.2d 618. 

Watters v. Ralston Coal Co., D.C. 
Pa., 25 F.Supp. 387. 

Reichman v. Harris, Tenn., 262 
F, 371, 164 C.C.A. 295. 

26 C.J. p 787 note 97, p 791 note 49. 
Citizenship not established by depo¬ 
sitions 

As bearing on existence of divers¬ 
ity of citizenship, the court said that, 
if plaintiff’s citizenship should not be 
clearly established by depositions, 
the taking of which was directed, 
the question would then be submitted 
to a jury. 

U.S.—Watters v. Ralston Coal Co., D. 

C.Pa., 26 F.Supp. 387. 

Where issue raised 

In some cases arising after the en¬ 
actment of the statute, the view was 
apparently taken that, in sin action at 
law, defendant was entitled to have 
the matter submitted to a Jury, 
where the issue was duly raised and 
jurisdiction was dependent on the 
facts. 

U.S.—^Haveron v. Bantivoglio, D.C. 

Pa., 13 F.2d 644. 

26 C.J. p 787 note 97. 

Xivldenoe held snifiolent to war¬ 
rant submission to jury of issue as 
to existence of citizenship. 

U.S.—^Pioneer Southwestern Stages 
V. Wicker. C,C.A.Cal.. 60 P.2d 681. 

13. U.S.—Wetmore v. Rymer, Tenn., 
18 S.Ct. 293, 169 U.S. 116, 42 L.Ed. 
682. 

Shoaf V. Fitzpatrick, G.C.A.Tenn., 
104 F.2d 290, certiorari denied 60 
S.Ct. 296, 308 U.S. 620, 84 L.Ed. 618 
—Guarantee Trust Co. v, Collings, 
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C.C.A.N.J., 76 F.2d 870, certiorari 
denied Guarantee Trust Co. v. Col¬ 
lings, 55 S.Ct. 825, 295 U.S. 747, 79 
L.Ed. 1692—^Pioneer Southwestern 
Stages V. Wicker, C.C.A.Cal., 60 F. 
2d 581. 

Dowell V. Griswold, C.C.Or., 7 F. 
CasNo.4,041, 5 Sawy. 39. 

Nixon V. Town Taxi, D.C.Mass., 
39 P.2d 618. 

Watters v. Ralston Coal Co., D. 
C.Pa., 26 F.Supp. 887. 

25 C J. p 791 notes 48, 50. 

Bight of trial by Jury of Jurisdiction¬ 
al questions held limited by statute 
U.S.—^Kirven v. Vlrginia-Carollna 

Chemical Co., S.C., 145 F. 288, 76 
C.C.A. 172, 7 Ann.Cas. 219. 

14. U.S.—^Roberts v. Langenbach, 
Ky., 119 F. 349, 66 C.CA.. 253. 

Blachly v. Davis, C.C.Ind., 3 F. 
Cas.No.1,456, 1 McLean 412. 

26 C.J. p 787 note 97. 

15. U.S.—^Fremont v. Merced Min. 
Co., C.C.Cal., 9 F.Cas.No.6,095, Mc- 
All. 267. 

26 C.J. p 787 note 1. 

16. U.S.—^Fremont v. Merced Min. 
Co., supra. 

17. U.S.—^Fireman’s Fund Ins. Co. v. 
Railway Exp. Agency, C.A.Mich., 
263 F.2d 780. 

Newhouse v. Canal Nat. Bank of 
Portland, D.C.Me., 94 F.Supp. 830. 

18. U.S.—^Flanders v. Coleman, Ga., 
39 S.Ct 472, 250 U.S. 223, 63 L.Ed. 
948. 

Delaney v. Carter Oil Co., CA.. 
Okl., 174 F.2d 314, certiorari denied 
70 S.Ct 71, 338 U.S. 824, 94 L.Ed. 
601—^Davidson v. Rafferty, D.C.N. 



35A C.J. S, 


§ 472 FEDERAL CIVIL PROCEDURE 


While the court must make an analysis of the pe¬ 
tition to determine its real purpose notwithstanding 
its pretended purpose,jn determining whether the 
court has jurisdiction, the court does not consider 
the question as to whether or not plaintiff’s pleading 
states a cause of action ,20 plaintiff’s motive in pre¬ 
ferring a federal tribunal,the question as to the 
collateral effect of a judgment, if obtained ,22 the 
question as to how a judgment, if obtained, may be 
enforced,23 the question of laches in filing a suit,24 
or the fact that plaintiff may now be barred by the 
statute of limitations from bringing an action in 
state court 2 5 It has been said, however, that delay 
in the presentation of an objection may be con¬ 
sidered in examining the grounds on which it is 
alleged to rest.^^ Where ancillary jurisdiction has 


been found to exist, it is not necessary to inquire 
whether the court might also have original juris- 

diction.27 

In some cases the existence of federal jurisdic¬ 
tion over the subject matter or controversy depends, 
or is determinable, on the facts or conditions ex¬ 
isting at the time the action is commenced, and not 
on what occurs thereafter, and subsequent changes 
do not confer jurisdiction.^^ 

In a case arising while the procedural distinctions 
between actions at law and suits in equity still ob¬ 
tained, in determining whether equitable jurisdiction 
would be taken of a suit, the court could limit its 
consideration to the case made out by the bill of 
complaint and would not consider equitable defenses 
of the answer. 2 9 


Y., 34 F.2d 700. affirmed, C.C,A„ 39 
P.2d 1022. 

Stella V. Kaiser, D.C.N.Y., 82 F. 
Supp. 301—^Borne v. Jones, D.C.La., 
69 F.Supp. 170, affirmed, C.C.A., 
147 F.2d 1008. 

Test of Jurisdiction of a federal 
court, being the right to enter on in¬ 
quiry and to determine the matter 
In controversy, does not depend on 
the way in which the court may de¬ 
cide the question. 

U.S.—Jefferson v. Gypsy Oil Co., C. 
C.A.Okl., 27 F.2d 304. 

Federal question 

Federal court, in determining Juris¬ 
diction of suit to enjoin alleged vio¬ 
lation of federal Constitution, may 
consider allegations on merits only 
to ascertain whether bill makes sub¬ 
stantial case, and not whether the 
action is well founded. 

U.S.—^E. C. Atkins & Co. v. Dunn, C.C. 
A.Ind., 28 F.2d 5. 

Premier-Pabst Sales Co. v. Mc¬ 
Nutt, D.G.Ind., 17 F.Supp. 708. 

SflCatters going to merits rather than 
to Jurisdiction 

(1) Question whether statute of 
legislature of Puerto Rico, under 
which insolvent bank was reorgan¬ 
ized, was constitutional and, whether 
if constitutional. It would preclude 
depositor from maintaining action to 
recover deposit were questions going 
to merits and not to Jurisdiction of 
federal court. 

U.S.—^Abarca v. Banco Commercial 
de Puerto Rico, C.C.A.Puerto Rico, 
82 P.2d 375. 

(2) It was also held that question 
whether decree of local court in 
Puerto Rico, terminating bank re¬ 
ceivership proceedings to which de¬ 
positor was not party and from 
which no appeal was taken, preclud¬ 
ed depositor from testing constitu¬ 
tionality of statute under which bank 
was reorganized was question going] 


to merits of depositor’s cause of ac¬ 
tion for deposit and not to jurisdic¬ 
tion of federal court to entertain ac¬ 
tion to recover deposit. 

U.S.—^Abarca v. Banco Comercial de 
Puerto Rico, supra. 

(3) Whether probate court had ju¬ 
risdiction by its approval of annual 
accounts of testamentary trustees to 
determine issues presented in action 
by beneflciarles to recover trust in¬ 
come paid by defendant trustees to 
codefendant allegedly in breach of 
trust should be determined when 
matter comes before court on the 
merits, and not on the question of 
federal district court’s Jurisdiction 
of the action. 

U.S.—^Newhouse v. Canal Nat. Bank 
of Portland, D.C.Me., 94 F.Supp. 
830. 

19. U.S.—Griffith v. Enochs, D.C.La., 
43 F.Supp. 352. 

20- U S.—Miller v. National City 
Bank of New York, C.C.A.N.Y., 147 
F.2d 798. 

Berman v. National Maritime 
Union, DCN.Y., 166 F.Supp. 327— 
McCan v. First Nat. Bank of Port¬ 
land, D.C.Or., 139 F.Supp. 224. 

Femandina Shipbuilding & Dry 
Dock Co. V. Peters, D.C.Fla., 283 F. 
621. 

21. U.S,—Smith v. Sperling, D.C. 
Cal., 117 F.Supp. 781, affirmed in 
part and reversed in part on other 
grounds. CA., 237 F.2d 317, revers¬ 
ed on other grounds 77 S.Ct. 1112, 
1119, 364 U.S. 91, 1 L.Bd.2d 1205. 

22. U.S.—Small v. New York Life 
Ins. Co., D.C.Ala., 18 F.Supp. 820. 

23. U.S.—Crawford County Trust & 
Savings Bank v. Crawford County, 
Iowa, C.C.A.Iowa, 63 F.2d 342. 

24. U.S.—^McCauley v, McCauley, D. 
C.Pa., 202 F. 280. 

25. U.S.—ViOiatley v. Hill, D.C.Ohio. 
73 F.Supp. 118. 
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26. U.S.—^Deputron v. Young, Neb., 
10 S.Ct. 539, 134 U.S. 241, 33 L.Ed. 
923. 

26 C.J. p 791 note 47. 

27. U.S.—S. P. A. Ricordi Officine 
Graflche v. World Art Reproduc¬ 
tions Co., D.C.N.Y., 22 F.R.D. 312. 

28. U.S.—Royalty Service Corpora¬ 
tion V. City of Los Angeles, C.C.A. 
Cal., 98 F 2d 651. 

New Century Casualty Co. v. 
Chase, D.C.W.Va., 89 FSupp. 768— 
Mutual Life Ins. Co. of New York 
V. Moyle, D.C.S.C., 34 F.Supp. 127, 
affirmed, C.CA, 116 P.2d 434. 

As to time as of which diversity of 
citizenship determined see Federal 
Courts § 57. 

Loss or divesture of Jurisdiction see 
Federal Courts § 26. 

Time of commencement or removal 

Controlling facts to support Juris¬ 
diction of federal district court are 
those which exist at time suit is filed 
in original proceedings in district 
court or at date of removal to dis¬ 
trict court. 

U.S.—^Anderson v. St. Paul Mercury 
Indem. Co., D.C.La., 119 F.Supp. 
222—^Woodard v. Mutual Life Ins. 
Co., D.C.La., 69 F.Supp. 462. 

Jarlsdlction in equity 

(1) The question whether a federal 
court has Jurisdiction in equity of a 
particular cause is determinable by 
the situation existing at the time the 
bill was filed. 

U.S.—Consolidation Coal Co. v. West¬ 
ern Maryland Ry. Co., D.C.Md., 44 
F.2d 695. 

(2) Facts existing at time suit 
brought as test of Jurisdiction of 
court in equity in general see Equity 
§ 74. 

29. U.S.—^U. S. V. Standard Oil Co. 
of California, D.C.CaL, 20 F.Supp. 
427. 



35A C.J.S, 


FEDERAL CIVIL PROCEDURE § 473 


§ 473. - Findings, Conclusions, and De¬ 

cision 

After weighing the evidence received on an inquiry 
into the facts as to Jurisdiction, the court properly makes 
findings as to the existence or nonexistence of requisite 
jurisdictional facts and draws conclusions of laws on 
which to predicate its order. 

After weighing affidavits and other evidence re¬ 
ceived on an inquiry into the facts as to jurisdiction, 
the court properly makes findings as to the existence 
or nonexistence of requisite jurisdictional facts and 
draws conclusions of law on which to predicate its 
order.30 The findings of some other tribunal cannot 
foreclose the federal court from its inquiry into the 
value of the subject matter of an action before 

A special finding that plaintiff “is and was a resi¬ 
dent of” a certain state “at the day of bringing this 
suit” may be sufficient, in view of the testimony 
and instructions, to sustain an inference that he was 
both a citizen and resident of that state for juris¬ 
dictional purposes.22 

The question of federal jurisdiction must be de¬ 
cided as of the date on which the complaint was 
filed.33 If the facts as to the jurisdictional question 
are not disputed either summary judgment or dis¬ 
missal can be entered if defendant’s objection is 
good.^^ Where the existence of jurisdiction of the 
cause or subject matter is not clear, any doubts 
should be resolved against it 35 

It has been said, however, that federal courts are 
as earnest in upholding their jurisdictional powers 


in a proper case as they are positive in denying 
jurisdiction if jurisdiction does not appear or where 
the ends of justice would not be accomplished by a 
decree,35 and if on a motion based on lack of juris¬ 
diction the court finds jurisdiction exists, the ap¬ 
plication must be denied.3*^ So jurisdiction may be 
sustained notwithstanding defective allegations as to 
diversity of citizenship where diversity is shown 
elsewhere in the record.38 

Denial of interlocutory relief. If jurisdiction is 
not affirmatively shown on the record the court will 
deny a motion for preliminary injunction39 or other 
interlocutory relief.^0 

Effect of decision. Judicial power of the federal 
courts expires when lack of jurisdiction is uncov¬ 
ered at any stage of the proceedings and, in the 
absence of fraud, the decision by the court with re¬ 
spect to its jurisdiction is unassailable except di¬ 
rectly in an authorized appellate tribunal.^^ 

Reargument of a motion challenging the juris¬ 
diction of a district court may be granted even 
though the moving party had previously consented 

to a denial thereof.*^3 

Reversal on bill of review. Before the taking 
effect of the Federal Rules of Civil Procedure, 28 
U.S.C.A., Rule 1 of which provides that such Rules 
shall apply to all suits of a civil nature whether 
cognizable as cases at law or in equity, with excep¬ 
tions stated in Rule 81, and Rule 2 of which pro¬ 
vides that there shall be one form of action to be 


30. U.S.—^Williams v. Minnesota 
Min. & Mfff. Co., D.aCal., 14 F.R. 
D. 1. 

31. U.S.—^Moore Oil, Inc. v. Snakard, 
D.C.Okl., 150 F.Supp. 260, cause 
remanded on other grounds, C.A., 
249 F.2d 318. 

32. U.S.—^Reichman v. Harris, 
Tenn., 252 F. 371, 164 C,CJl, 296. 

33. U.S.—Bowers v. Calkins, D.C.N. 
H., 84 F.Supp. 272. 

34. U.S.—American Ins. Co. v. Brad¬ 
ley Mining Co., D.C.Cal., 67 F.Supp. 
545. 

Right to decline jurisdiction see Fed¬ 
eral Courts § 10. 

Want of jurisdiction as ground for 
dismissal see infra §§ 799-803. 

35. U.S.—St. Louis, I. M. & S. R. 
Co. V. Davis, C.C.Ark., 132 F. 629. 

26 C.J. p 789 note 36. 

Presumptions as to jurisdiction in 
general see supra § 449. 

36. U.S.—^Ball v. Bank of Bay Bis- 
cayne, D.C.Fla., 43 F.2d 214. 

37. U.S.—Berman v. National Mari¬ 
time Union, D.C.N.T., 166 F.Supp. 


327—Solis for Use and Benefit of 
Lucio V. Bailey, D.C.Tex., 139 F. 
Supp. 842. 

38. U.S.—^Kelleam v. Maryland Cas¬ 
ualty Co. of Baltimore, Md., C.C. 
A.Okl., 112 F.2d 940, reversed on 
other grounds 61 S.Ct. 596, 312 U.S. 
377, 86 L.Ed. 899. 

rinding sustained 

A federal district court’s finding 
of diversity of citizenship of parties 
to action therein must be sustained, 
in absence of showing that defend¬ 
ants, admitting their residence in 
certain state other than that of 
plaintiff corporation’s domicile, ever 
resided in any other state, although 
complaint does not state that de¬ 
fendants are citizens of such state. 
U.S.—^Kelleam v, Maryland Casual¬ 
ty Co. of Baltimore, Md., supra. 

39. U.S.—^A. B. Andrews Co. v. Punc¬ 
ture Proof Footwear Co., C.C.Pa., 
168 F. 762—C. L. King 8k Co. v. 
Inlander, C.C.I11., 133 F. 416. 

26 C.J. p 783 note 49. 

Merits of motion for restraining or¬ 
der not considered 
Court did not consider the merits 
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of a motion for an interlocutory 
restraining order where it found 
that it was without jurisdiction. 
U.S.—^Reese v. Holm, D.C.Minn., 31 
F.Supp. 436. 

Order granting temporary Injunction 
null 

Where lack of Jurisdiction ap¬ 
peared on the face of the bill, an 
order granting a temporary injunc¬ 
tion was a nullity. 

U.S.—Gable v. Vonnegut Machinery 
Co., C.C.A.Ohio, 274 F. 66. 

40. U.S.—Jones v. Gould, C.C.Ohio, 
141 F. 698, affirmed 149 F. 163, SO 
C.C.A. 1. 

Dodge V. Perkins, C.C.Mass., 7 F. 
Cas.No.3,964, 4 Mason 436. 

25 C.J. p 783 note 50. 

41. U.S.—Smith v. Sperling, CA. 
Cal., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 1119, 354 

U. S. 91, 1 L.Bd.2d 1205. 

42. U.S.—^U. S. Industrial Chemicals 

V. Carbide & Carbon Chemicals 
Corp., D C.N.T., 52 F.Supp. 164. 

43. U.S.—Indemnity Ins. Co. of 
North America v. Pan Am. Air¬ 
ways, D.C.N.Y., 67 F.Supp. 980. 
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known as a civil action, it was held or recognized 
that, if the jurisdictional facts were not sufficiently 
averred in the pleadings in a suit in equity, and did 
not elsewhere appear in the record, a decree on the 
merits would be reversed in a bill of review for 
error apparent,^^ with leave to amend if the facts 
warranted it.^^ 

§ 474. Jurisdictional Amount 

It Is the duty of the federal court to ascertain whether 
the amount in controversy substantially involves the 
necessary Jurisdictional amount, and this must be deter¬ 
mined with reference to the situation existing at the 
time of the commencement of the suit. 

It is the duty of the federal court to ascertain 


whether the amount in controversy substantially in¬ 
volves the necessary jurisdictional amount,^ 6 ^nd 
generally the court should make a preliminary in¬ 
quiry to satisfy itself that the requisite jurisdictional 
facts exist before proceeding further in the case,^*^ 
although the court is vested with authority to in¬ 
quire into the amount at any time.'^s 

The amount involved must be determined with 
reference to the situation existing at the time of the 
commencement of the suit.^® Therefore, in deter¬ 
mining the question, the court must disregard mat¬ 
ters which were not in controversy at that time;^® 
and subsequent events changing the amount can 
neither confer nor divest jurisdiction.51 Thus it 


44. U.S.—Ketchum v. Farmers* Loan 
& Trust Co., C.C.Mich., 14 F.Cas. 
No.7,736, 4 McLean 1. 

25 C.J. p 785 note 69. 

Bill of review generally see Equity 
§§ 635-655. 

Beversal by appellate court see Fed¬ 
eral Courts S 301. 

45. U.S.—Ketchum v. Farmers* Loan 
& Trust Co., supra. 

46. U.S.—S. S. Kresge Co. v. God- 
fried, D.C.MO., 69 F.Supp. 843. 

Duty to maSce independent Inquiry 
In action to quiet title to oil and 
gas leases, federal court could not 
be deprived of jurisdiction merely 
because corporation commission of 
state had fixed value of disputed 
leasehold at amount below jurisdic¬ 
tional minimum of court, but court 
would make Independent inquiry in¬ 
to value of leasehold. 

U.S.—^Moore Oil, Inc. v. Snakard, D. 
C.Okl., 150 F.Supp. 250, cause re¬ 
manded on other grounds, C.A., 249 
F.2d 318. 

Duty to make positive finding 
In diversity cases, federal court 
must make positive finding that the 
requisite jurisdictional amount In 
controversy exclusive of Interest and 
cost is involved before assuming ju¬ 
risdiction. 

U.S.—^Dermody v. Smith, D.C.Ind., 88 
F.Supp. 620. 

47. U.S.—Columbia Pictures Corp. 
V. Rogers, D.CW.Va., 81 F.Supp. 
580. 

48. U.S.—S. S. Kresge Co. v. God- 
fried, D.C.MO., 69 F.Supp. 843. 

49. U.S.—Commercial Cas. Ins. Co. 
V. Fowles, C.C.A.Wash., 164 F.2d 
884, 165 A.L.R. 1068—Theslefle v. 
Harvard Trust Co., C.C.A.Mass., 164 
F.2d 732—^Royalty Service Corpo¬ 
ration V, City of Los Angeles, C.C. 
A.Cal., 98 F.2d 661—Ford, Bacon 
& Davis V. Volentlne, C.C.A.Miss., 
64 F.2d 800—Cohn v. Cities Serv¬ 
ice Co., C.CA..N.T., 45 F.2d 687. 

Cumberland v. Household Re¬ 
search Corp. of America, D.C.Mass., 
145 F.Supp. 782—Libby, McNeill & 


Libby v. Libby. D.C.Mass.. 103 F. 
Supp. 968—Odlivak v. Elliott, D.C. 
Del., 82 F.Supp. 607—^Hartford Ac¬ 
cident & Indemnity Co. v. Pettl- 
bone, D.C.Ind., 66 F.Supp. 328— 
Mitchell V. Mutual Life Ins. Co. 
of New York, D.C.La., 31 F.Supp. 
441—^Lester v. Prudential Ins. Co. 
of America, D.C.Mass., 24 F.Supp. 
54—^Hart Coal Corporation v. 
Sparks, D.C.Ky., 9 F.Supp. 825. 

Mutual Life Ins. Co. v. Rose, 
D.C.Ky., 294 F. 122. 

Blfect of past sitaation 

Where plalntifTs property was as¬ 
sessed for six thousand fifty-two 
dollars and five cents, but at time of 
suit there was lien for only three 
hundred twenty dollars and eighty 
cents, federal court had no jurisdic¬ 
tion of suit to restrain collection of 
assessment. 

U.S.—^Adam Schumann Associates v. 
City of New York, C.C.A.N.Y., 40 
F.2d 216, certiorari denied 61 S.Ct. 
20, 282 U.S. 838, 75 L.Ed. 746. 
AmoniLt recoverable under death act 
Where child was fatally injured 
and died on March 25, 1956, in In¬ 
diana at time when Indiana statute 
provided that in any action against 
representative of deceased for wrong¬ 
ful death, damages recovered shall 
not exceed reasonable medical, hos¬ 
pital, or funeral expenses Incurred, 
and a sum not to exceed one thou¬ 
sand dollars for any and all other 
loss, and statute was amended as of 
June 30, 1966 to increase amount re¬ 
coverable to five thousand dollars in 
addition to previously recoverable 
Incidental expenses, and diversity 
action was brought in federal dis¬ 
trict court in Indiana for damages 
for wrongful death of child, amount 
recoverable by father was governed 
by statute before amendment and 
therefore district court did not have 
jurisdiction of action. 

U.S.—Herrick v. Sayler, C.A,Ind., 245 
F.2d 171. 

50. U.S.—Commercial Cas, Ins, Co. 
V. Fowles, C.C.A.Wash., 164 F.2d 
884, 166 A.L.R. 1068. 
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Future benefl.ts under insurance pol¬ 
icy 

(1) In action by insured against 
insurer for declaratory relief con¬ 
struing an accident policy, future 
benefits, based on Insured’s life ex¬ 
pectancy and assumption that 
throughout his life he would be con¬ 
tinuously and totally disabled, were 
not in controversy and could not be 
considered in determining whether 
jurisdictional amount was involved. 
U.S.—Commercial Cas. Ins. Co. v. 

Fowles, supra. 

(2) In declaratory judgment action 
to determine whether total perma¬ 
nent disability benefits were due un¬ 
der life policy, federal jurisdiction 
was determined by the amount actu¬ 
ally due at date of filing the action 
and could not be predicated on 
amount that would be payable to In¬ 
sured computed on insured’s life ex¬ 
pectancy. 

U.S.—Mutual Life Ins. Co, of New 
York V. Temple, D,C.La., 66 F.Supp. 
737. 

51. U.S.—^Anderson-Thompson, Inc. 
V. Logan Grain Co., C.A.Colo., 238 
F.2d 698—Gulf Refining Co. v. 
Price, C.A.La., 232 F.2d 25, certio¬ 
rari denied 77 S.Ct. 380, 352 U.S. 
981, 1 L.Bd.2d 365—Northeast 

Clackamas County Elec. Co-op. v. 
Continental Cas. Co., C.A.Or., 221 
F.2d 329—^Williams v. Employers 
Mut. Liability Ins. Co. of Wiscon¬ 
sin, C.C.A.Ala., 131 F,2d 601—^Home 
Ins. Co. of New York v. Trotter, 
C.C.A.MO., 130 F.2d 800~Royalty 
Service Corporation v. City of Los 
Angeles, C.C.A.Cal.. 98 F.2d 661— 
Ford, Bacon & Davis v. Volentlne, 
C.C.A.M1SS., 64 F.2d 800. 

Loveless Mfg. Co. v. Roadway 
Exp., D.C.Okl., 104 F.Supp. 809— 
Kissick Const Co. v. First Nat 
Bank of Wahoo, D.C.Neb., 46 F, 
Supp. 869—^Dixie Greyhound Lines 
V. Elliott D.C.Ky., 46 F.Supp. 953. 

Mutual Life Ins. Co. v. Rose, D. 
C.Ky., 294 F. 122. 

SoLtervexitioiL of another party 
Right to intervene presupposes an 
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is usually held that, where an action is originally 
brought for an amount which is within the jurisdic¬ 
tion of the court, jurisdiction is not defeated by the 
fact that through subsequent events the amount in¬ 
volved is reduced to an extent which makes it less 
than the jurisdictional amount.®^ 

In determining whether the requirement of juris¬ 
dictional amount has been satisfied, the court is not 
compelled to make full inquiry into the merits of the 
cause, but simply to determine whether the amount 
which is in good faith controverted exceeds the 
statutory requirement.^3 The court may determine 
this issue before trial on the merits on evidence in 
the form of afl5davits,54 although it has been held 
that where it did not appear from the face of the 
pleadings that the jurisdictional amount was not 
involved but the answer raised an issue of fact with 


respect to the jurisdictional amount, the question of 
jurisdiction was to be passed upon on the completion 
of the evidence.^® 

In order to support the court’s jurisdiction in di¬ 
versity of citizenship actions, facts must appear 
in the record showing to a legal certainty that the 
requisite jurisdictional amount is involved.^® In de¬ 
termining the amount in controversy the court must 
look to the pecuniary result, to either party, which 
a decree will produce, either at once or in the 
future.While the court cannot resort to specula¬ 
tion and conjecture in determining whether the 
requisite jurisdictional amount is involved,^^ ab¬ 
solute certainty as to the amount is not essential, 
and present probability that the damages will ex¬ 
ceed that sum is enough and the fact that plain¬ 
tiffs cannot account to the penny for damages in 


action duly brought, so that. If Ju¬ 
risdiction is lacking at commence¬ 
ment of suit, because amount in¬ 
volved is insufficient, it cannot be 
aided by intervention of a creditor 
with a sufficient claim; hence the 
court is without power at a later 
time to cure such lack of Jurisdic¬ 
tion by nunc pro tunc order directing 
intervention of creditor with claim 
exceeding Jurisdictional amount, and 
such intervention cannot be regard¬ 
ed as an original proceeding for the 
purpose of sustaining Jurisdiction 
from the date petition to Intervene 
was granted. 

U.S.—Pianta v. H. M, Reich Co., C.C. 
A.N.T., 77 P.2d 888. 

52. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 58 S. 
Ct. 686, 303 U.S. 283, 82 L.Ed. 846. 

Anderson-Thompson, Inc. v, Lo¬ 
gan Grain Co., C.A.C 0 I 0 ., 238 P.2d 
698—^Northeast Clackamas County 
Elec. Co-op. V. Continental Cas- Co., 

C. A.Or., 221 P.2d 329—Theslell v. 
Harvard Trust Co., C.C.AMass., 154 
P.2d 732—^Williams v. Employers 
Mut. Liability Ins. Co. of Wiscon¬ 
sin, C.C.A.Ala., 131 P.2d 601. 

United Steelworkers of Ameri¬ 
ca, CIO, V. International Tel. <& Tel. 
Corp., D.C.Minn., 133 P.Supp. 602 
—^Erickson v. Allstate Ins. Co., 

D. C.Cal., 126 F.Supp. 100, affirmed, 

C. A., 227 P.2d 766—Collier v. Lee- 
dom Const. Co., D.C.Del., 84 P. 
Supp. 348—^New Century Casualty 
Co. V. Chase, D.C.W.Va., 39 F.Supp. 
768—^Mutual Ben. Health & Acci¬ 
dent Ass’n V. Teal, D.C.S.C., 34 F. 
Supp. 714. 

Mutual Life Ins. Co. v. Rose, 

D. C.Ky., 294 F. 122. 

15 C.J. p 776 note 23. 

Beath of Joint claimant 

Where husband and wife having 
Joint claim for more than Jurisdic¬ 
tional amount properly Joined in su¬ 


ing for son's death, amendment after 
wife's death, whereby husband 
sought only his half of compensa¬ 
tion, less than Jurisdictional amount, 
did not deprive federal court of Ju¬ 
risdiction. 

U.S.—^Ford, Bacon & Davis v. Volen- 
tlne, C.C.A.M1SS., 64 F.2d 800. 
Before and after removal 

Where Jurisdictional requirements 
were satisfied when action on con¬ 
tract for purchase of standing timber 
was originally brought in state court. 
Jurisdiction was not lost by the fact 
that after removal the amount sued 
for under liquidated damage clause 
of contract was less than the Juris¬ 
dictional requirement. 

U.S.—^Foster v. Hudson Valley Lum¬ 
ber Co., D.C.Md., 37 F.Supp. 381. 

53. U.S.—^Bonesteel v. Steelco Stain¬ 
less Steel, D.C.Ohio, 97 F.Supp. 985 
—Columbia Pictures Corp, v. Rog¬ 
ers, D.C.W.Va., 81 P.Supp. 680. 

Validity of state statute 

The correctness of complainant’s 
contention as to invalidity of state 
statute need not be considered in de¬ 
termining issue of federal district 
court’s pecuniary Jurisdiction of suit 
to enjoin enforcement of such stat¬ 
ute. 

U.S.—^Pavel V. Richard, D.C.La., 28 
F.Supp. 992. 

54. U.S.—Gaskill V. Thomson, C.C.A. 
Neb., 119 F.2d 105, reversed on 
other grounds Thomson v. Gaskill, 
62 S.Ct. 673, 315 U.S. 442, 86 L.Ed. 
951. 

Separate trial of issue on. affidavits 
The rule that it is proper to try 
an issue as to a Jurisdictional fact 
separately and prior to the trial on 
the merits, on evidence produced pro 
and con in the form of affidavits, was 
applied where the complaint in an 
action for a declaratory Judgment 
as to rights under a contract alleged 
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that the Jurisdictional amount was 
involved. 

U.S.—Gaskill V. Thomson, C.C.A.Neb., 
119 P.2d 105, reversed on other 
grrounds Thomson v. Gaskill, 62 S. 
Ct. 673. 315 U S. 442, 86 L.Ed. 961. 
Affidavits in support of pleading 

(1) In a case decided before the 
Federal Rules of Civil Procedure be¬ 
came operative, the view was taken 
that, on a motion to dismiss, the 
complaint and answer could be sup¬ 
plemented by affidavits as to the real 
value or amount in controversy. 

U.S.—Federal Wall Paper Co. v. 

Kempner, D.C.N.T., 244 F. 240. 

(2) The view was also taken that 
on a motion to dismiss for want of 
Jurisdictional amount, affidavits in 
support of bill may, on hearing, be 
considered as preliminary pleadings 
for purpose of determining what, if 
any, matters are in dispute, but they 
and the verified bill are, if denied, in¬ 
competent as evidence. 

U.S.—Buck V. Case, D.C.Wash., 24 
F.Supp. 541, appeal dismissed in 
part Buck v. Gallagher, 59 S.Ct, 145, 
305 U.S. 669, 83 L.Ed. 358, and re¬ 
versed on other grounds 69 S.Ct. 
740, 307 U.S. 96, 83 L.Ed. 1128. 

55. U.S.—Moehl v. E. I. Du Pont De 
Nemours & Co., D.C.Ill., 84 F.Supp. 
427—Dixie Greyhound Lines v. El¬ 
liott, D.C.Ky., 46 F.Supp. 953. 

56. U.S.—Sturgeon v. Great Lakes 
Steel Corp., C.C.A.Mich., 143 F.2d 
819, certiorari denied 66 S.Ct. 190, 
323 U.S. 779, 89 L.Ed. 622. 

57. U.S.—Shipe v. Floral Hills, D.C. 
Mo., 86 F.Supp. 985. 

58. U.S.—Dermody v. Smith, D.C. 
Ind., 88 F.Supp. 620. 

59. D.C.—^Friedman v. International 
Ass’n of Machinists, 220 F.2d 808, 
95 U.S.App.D.C. 128, certiorari de¬ 
nied 76 S.Ct. 61, 350 U.S. 824, 101 
L.Ed. 736. 
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the jurisdictional amount should not deter the court 
from assuming jurisdiction of the matter where it 
is evident that the issues involved concern rights 
of considerable value, whether tangible or intangible, 
present or future, which the court may easily assume 
exceed the jurisdictional minimum.®® 

§ 475 , - Effect of Pleadings 

The amount demanded In good faith, or the alleged 
value of the property or right, is, in the first instance. 


regarded as the amount or value In controversy, even 
though there appears to be a valid defense to the ac¬ 
tion; but. If it appears that such demand was colorable, 
fictitious, or made In bad faith, the real amount involved 
governs. 

Primarily the amount in controversy must be de¬ 
termined from the initial pleading.®^ Unless the 
law gives a different rule®^ the specific amount de¬ 
manded or claimed in good faith by plaintiff in an 
action on a money demand or sounding in damag¬ 
es,®® or the alleged value of the property or right 


60. U.S.—Jandron v. Zuendel, D.C. 
Ohio, 139 F Supp. 887. 

61. U.S.—Atchison, T. & S. F. Ry. 
Co. V. Phillips, D.C.Mo., 13 F.2d 
254. 

Jones V. Farmers Ins. Exchange 
of Los Angeles, Cal., D.C.Okl., 112 
F.Supp. 953—Tennessee Gas Trans¬ 
mission Co. V. Britton, D.C.La., 96 
F.Supp. 777—Oorpns Juris Secun¬ 
dum cited in American Distilling 
Co. V. City of Sausalito, D.C Cal., 
73 F.Supp. 520, 521—Seth Rhodes 
Co. V. Southwest Textiles, D.C.Mo., 
72 FSupp. 788—James Heddon’s 
Sons V. Callender, D.G.Minn., 28 F. 
Supp. 643- 

Betermined from standpoint of plain¬ 
tiff 

Amount in controversy reauired to 
give federal district court jurisdic¬ 
tion, should be determined from the 
standpoint of plaintiff. 

U.S.—Teeval, Inc. v. City of New 
York. D.C.N.Y., 92 F.Supp. 827. 

62. U.S.—St, Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 58 S. 
Ct. 586, 303 U.S. 283, 82 L.Ed. 845. 

National Surety Co, v. City of 
Excelsior Springs, Mo., ex rel. and 
to Use of Schwarzenbach, C.C.A. 
Mo., 123 F.2d 573—Sparks v. Eng¬ 
land, C.C.AMO., 113 P.2d 679—Hay¬ 
ward V. Nordberg Mfg. Co., Mich., 
85 F. 4. 29 C.C.A. 438. 

Monderer v. Universal Ins. Co., 
D.C.N.J., 66 F.Supp. 477—Dixie 

Greyhound Lines v. Elliott, D.C. 
Ky., 46 F.Supp. 953—Mutual Ben. 
Health & Accident Ass'n v. Teal, 
D.C.S C., 34 F.Supp. 714. 

Federal Wall Paper Co. v, Kerap- 
ner, D.C N.T., 244 F. 240. 

Bimlted liability provision 

Where damages in common-law 
action, against express company for 
failure to deliver manuscript ship¬ 
ped by express, were limited by the 
receipt for shipment tq fifty dollars, 
federal court could not entertain ju¬ 
risdiction, although seven hundred 
fifty thousand dollars damages were 
sought. 

U.S.—Peyton v. Railway Express 
Agency, C.C.A.Tex., 124 P.2d 430, 
reversed on other grounds 62 S. 
Ct 1171, 316 U.S. 360, 86 L.Ed. 1626, 
rehearing denied 63 S.Ct. 527, 658, 
818 U.S. 798, 799, 87 L.Ed. 1162, 


rehearing denied 63 S.Ct. 979, 318 
U.S. 802, 87 L.Ed. 1163, rehearing 
denied 63 S.Ct 1024, 319 U.S. 779, 
87 L.Ed. 1724. 

Where the law lig.iiidates the dam¬ 
ages, the amount so liquidated, and 
not the amount claimed in the com¬ 
plaint, constitutes the matter in dis¬ 
pute. 

U.S.—Bergman v. Inman, Poulsen & 
Co.. C.C.Or., 91 F. 293. 

Associated Press v. Emmett, D. 
C.Cal., 45 F.Supp. 907. 

Claim for exemplary damages 

(1) Mere claim for exemplary dam¬ 
ages in action where exemplary dam¬ 
ages are not recoverable cannot affect 
jurisdictional amount of federal 
court. 

U.S.—Greene v. Keithley, C.C.A.Neb., 
86 F.2d 238. 

Newcastle Products v. School 
Dist. of Blair Tp., D.C.Pa., 18 F. 
Supp. 335. 

(2) Complaint seeking to recover 
deposit made under contract for pur¬ 
chase of realty alleging that de¬ 
fendant’s failure to pay deposit and 
nonperformance of contract were in¬ 
tentional, fraudulent, and malicious 
would not authorize an award of 
punitive damages, so that federal 
district court did not have jurisdic¬ 
tion of cause where deposit amount¬ 
ed to one thousand dollars. 

U.S.—^Watkins v. Hovey, D.C.Mo., 88 
F.Supp. 478. 

63. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 68 
S.Ct. 586, 303 U.S. 283, 82 L.Ed. 845. 

McDonald v. Patton, C.A.N.C., 240 
P.2d 424—^American Fidelity & 
Cas. Co. V. Owensboro Milling Co., 
C.A.Ky., 222 F.2d 109—OorpuB Ju¬ 
ris Seoundum cited in Burks v. 
Texas Co., C.A.La., 211 F.2d 443, 
447, 47 A.L.B.2d 646—Minsky’s 

Follies of Fla., Inc., v. Sennes, C.A. 
Fla., 206 F.2d 1—Scottish Union & 
Nat. Ins. Co. v. Bejcy, C-AuMich., 
201 F.2d 163, 37 A.L.R.2d 634— 
Mercer v. Byrons, C.A.Mass., 200 F. 
2d 294—^La Nasa v. Russell Pack¬ 
ing Co., C.A.I11., 198 F.2d 992— 
Southern Rail & Equipment Co. v. 
Midwest Mfg. & Plating Co., C.A. 
Ill., 178 P.2d 390—^Loew’s Drive-In 
Theatres v. Park-In Theatres, C.A. 
R.I., 174 F.2d 647. certiorari de- 
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nled 70 S.Ct. 68, 338 U.S. 822, 94 
L.Ed. 499, rehearing denied 70 S.Ct. 
237, 338 U.S. 896, 94 L.Ed. 561— 
McLean v. York Oil Field Supply 
Co., C.C.A.Tex., 138 F.2d 804—Al¬ 
derman V. Elgin, J. & E. Ry. Co, 
C.C.A.I11., 125 F.2d 971—National 
Surety Corporation v. City of Ex¬ 
celsior Springs, Mo., ex rel. and 
to Use of Schwarzenbach, C.C.A. 
Mo., 123 F.2d 673—Sparks v. Eng¬ 
land, C.C.A.MO., 113 F.2d 579—Gray 
v. Blight, C.C.A.C 0 I 0 ., 112 F.2d 

696, certiorari denied 61 S.Ct. 170, 
311 U.S. 704, 86 L.Ed. 467—Hague 
V. Committee for Industrial Or¬ 
ganization, C.C.A.N.J., 101 P.2d 774, 
modified on other grounds 69 S.Ct. 
954, 307 U.S. 496, 83 L.Ed. 1423— 
Brown V. United Gas Public Serv¬ 
ice Co., C.C.A.La., 96 F.2d 264—Mu¬ 
tual Ben. Health & Accident Ass'n 
V. Bowman, C.C.A.Neb., 96 P.2d 7, 
mandate conformed to, C.C.A., Mu¬ 
tual Ben. Health & Accident Ass’n 
V. Bowman, 99 P.2d 866, certiorari 
denied 69 S.Ct. 486, 306 U.S. 637, 

83 L.Ed. 1038—Colorado Life Co. 
V. Steele, C.C.A.Ark., 95 F.2d 535— 
Slmecek v. U. S. National Bank of 
Omaha, C.C.A.Neb., 91 F.2d 214— 
Miller-Crenshaw Co. v. Colorado 
Mill & Elevator Co., C.C.A.Ark., 

84 F.2d 930, reheard 87 F.2d 457— 
Kimel v. Missouri State Life Ins. 
Co., C.C.A.Kan., 71 P.2d 921—Barn- 
ebey v, Barron G. Collier, Inc., C.C. 
A.Neb., 66 P.2d 864—Turmine v. 
West Jersey & S. R. Co., D.C.Pa., 
44 P.2d 614—Randall v, Becton- 
Dickinson Co., D.C.Mass., 18 F.2d 
631—Eternit, Inc. v. J. J. Clarke 
Co., D.C.La., 18 P.2d 607—Home 
Life Ins. Co. v. Sipp, C.C.A.N.J., 
11 P.2d 474—^Nathan v. Rock 
Springs Distilling Co., C.C.A.Ky., 
10 P.2d 268—^American R. Co. of 
Puerto Rico v. South Puerto Rico 
Sugar Co., CC.A.Puerto Rico, 293 
F. 670—Ragsdale v. Rudich. C.C.A. 
Ga., 293 F. 182—Owen M. Bruner 
Co. V. O. R. Manefee Lumber Co., C. 
C.A.Or., 292 F. 986—Operators’ 
Piano Co. v. First Wisconsin Trust 
Co., C.C.A.I11., 283 F. 904—St. Tam¬ 
many Bank & Trust Co. v. Win¬ 
field, C.C.A.La., 263 F. 371—Central 
Commercial Co. v. Jones-Dusenber- 
ry Co., Ill., 251 F. 13, 163 C.C.A. 
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involved,®^ is, in the first instance, regarded as the Where, however, the law gives the rule, the legal 
amount in dispute for jurisdictional purposes, even cause of action, and not plaintiff’s demand, must 

though the existence of a valid defense is apparentSS regarded.68 The court may enter on an inquiry 
, 1 • . r z./? . ascertain whether or not the plaintiff can support 

from the comp amt itself, or is pleaded by defend- j[^jg allegation as to jurisdictional amount by compe- 

ant.®*^ tent proof,and if it appears*^® from the nature of 


263—Kunkel v. Brown, Md., 99 F. 
693, 39 C.C.A. 665. 

Eisele v. Oddie, C.C.Nev., 128 F. 
941. 

Divine V. Watauga Hospital, D. 

C. N.C., 137 F.Supp. 628—^Erickson 
V. Allstate Ins. Co., D.C.Cal., 126 
F.Supp. 100, afllrmed, C.A., 227 F.2d 
766—Goltzman v. Rougeot, D.C.La., 
122 F.Supp. 700—Jones v. Farmers 
Ins. Exchange of Los Angeles, Cal., 

D. C.Okl., 112 F.Supp. 963—Corpus 

Juris Secundum quoted in Keyser 
V. Lyons Finance Service, D.C.Pa., 
88 F.Supp. 816, 818—Llchten v. 
Eastern Air Lines, D.C.N.T., 87 F. 
Supp. 691, affirmed, C.A., 189 F.2d 
939, 25 A.L.R.2d 1337—Campbell 

V. Jordan, D.C.S.C., 73 F.Supp. 318 
—Monderer v. Universal Ins. Co., 
D.C.NJ., 66 F.Supp. 477—Dixie 
Greyhound Lines v. Elliott, D.C. 
Ky., 46 F.Supp. 953—^Associated 
Press V. Emmett, D.C.Cal., 46 F. 
Supp. 907—Palmer v. Moren, D.C. 
Pa., 44 F.Supp. 704—^Klng Features 
Syndicate v. Valley Broadcasting 
Co., D.C.Tex., 42 F.Supp. 107— 
Humphrey v. U. S. Fidelity & Guar¬ 
anty Co., D.C.Or., 38 F.Supp. 224 
—Mutual Ben. Health & Accident 
Ass’n V. Teal, D.C.S.C., 34 F.Supp. 
714—^Morrow v. Mutual Casualty 
Co. of Chicago, D.C.Ky., 20 F.Supp. 
193—Small v. New Tork Life Ins. 
Co., D.C.Ala., 18 F.Supp. 820— 
Schlosser v. Welsh, D.C.S.D., 5 F. 
Supp. 993—^Davies v. Sun Life As- 
sur. Co. of Canada, D.C.Wash., 2 F. 
Supp. 965—La Vecchla v. Connecti¬ 
cut Mut. Life Ins. Co. of Hartford, 
Conn., D.C.N.T., 1 F.Supp. 688. 

Paramore v. Mack Sennett, Inc., 
D.C.Cal., 92 F.2d 66—Femandina 
Shipbuilding & Dry Dock Co. v. Pe¬ 
ters, D.C.Fla., 283 F. 621—Federal 
Wall Paper Co. v. Kempner, DG.N. 

T. , 244 F. 240—Brent v. Chas. H. 
Lilly Co., D.C.Wash., 202 F. 336. 

Johnson v. Fredrick, D.C.Neb., 9 
F.R.D. 616—Shanesy v. Ford Mo¬ 
tor Co., D.C.I11., 7 F.RD. 199. 

16 C.J. p 756 note 69, p 767 note 66. 

Ad damuTim clause 

Ordinarily, in determining the 
amount in controversy, the ad dam¬ 
num stated in the petition governs. 

U.S.—^Peyton v. Railway Express 
Agency, C.C.A.Tex., 124 P.2d 430, 
reversed on other grounds 62 S. 
Ct. 1171, 316 U.S. 360, 86 L.Ed. 
1526, rehearing denied 63 S.Ct. 627, 
658, 318 U.S. 798, 799, 87 L.Ed. 1162, 
rehearing denied 63 S.Ct. 979, 318 

U. S. 802, 87 L.Ed. 1163, rehearing 


denied 63 S.Ct. 1024, 319 U.S. 779, 
87 LEd. 1724. 

Merrigan v. Metropolitan Life 
Ins. Co., D.C.La., 43 F.Supp. 209. 

64. U.S.—^United Enterprises v. Du- 
bey, C.C.A.Fla., 128 P.2d 843, cer¬ 
tiorari denied 63 S.Ct. 74, 317 U.S. 
669, 87 L.Ed. 637—^Purcell v. Sum¬ 
mers, C.C.A.S.C., 126 P.2d 390. 

7ratidiileiLt transfer of corporate as> 
sets 

Where plaintiff in declaratory judg¬ 
ment action sought present judg¬ 
ment for promissory note install¬ 
ments not yet due at time of com¬ 
mencement of suit, or In alternative, 
appropriate equitable relief, and 
pleadings presented controversy in¬ 
volving alleged fraudulent transfer of 
corporate assets, the value of which 
appeared on the face of the com¬ 
plaint, the consequent damage to 
plaintiff would have to be measured 
by the unpaid balance due on the 
note for which equitable security 
had been lost, except for the suit. 
U.S.—Landers, Frary & Clark v. 
Vischer Products Co., D.C.Ill., 104 
F.Supp. 411. 

65. U.S.—Commercial Nat. Bank of 
Los Angeles v. Catron, C.C.A.N. 
M., 60 F.2d 1023. 

King Features Syndicate v. Val¬ 
ley Broadcasting Co., D.C.Tex., 42 
F.Supp. 107. 

American R. Co. of Puerto Rico 

V. South Puerto Rico Sugar Co., 
C.C.A.Puerto Rico, 293 F. 670. 

Payment 

(1) Where It appears, after the 
filing of a complaint demanding an 
amount sufficient to confer jurisdic¬ 
tion, that plaintiff had, in excusable 
ignorance and without bad faith, 
failed to credit defendant with pay¬ 
ments reducing the claim below the 
jurisdictional amount, the court re¬ 
tains jurisdiction. 

U.S.—^National Surety Corporation v. 
City of Excelsior Springs, Mo., ex 
rel. and to Use of Schwarzenbach, 
C.C.A.MO., 123 F.2d 573. 

(2) Where defendant sets up pay¬ 
ments reducing the amount claimed 
below the jurisdictional amount, the 
court retains jurisdiction if, in order 
to determine the amount in contro¬ 
versy, it must consider conflicting 
testimony or disputed questions of 
law. 

U.S.—Stillwell-Bierce & Smith-Valle 
Co. V. Williamston Oil & Fertilizer 
Co., C.C.S.C.. 80 F. 68—Fuller v. 
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Metropolitan Life Ins. Co., C.C.N. 
T., 37 F. 163. 

66. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind, 58 
set. 686, 303 U.S. 283, 82 L.Ed. 
845. 

Fireman's Fund Ins. Co. v. Rail¬ 
way Exp. Agency, Inc., C.A.Mich., 
253 F.2d 780—Burks v. Texas Co., 
C.A.La., 211 P.2d 443—^Wyoming 
Ry. Co. V. Herrington, C.C.A.Wyo., 
163 F.2d 1004—National Surety 
Corporation v. City of Excelsior 
Springs, Mo., ex rel. and to Use of 
Schwarzenbach, C.C.A.Mo., 123 F. 
2d 673—Sparks v. England, C.C.A. 
Mo., 113 F.2d 679. 

Jones V. Rowley, C.C.Cal., 73 F. 
286. 

Sullivan v. Farmers Bank & 
Trust Co., D.C.Ky., 145 F.Supp. 
702—^Monderer v. Universal Ins. 
Co., D.C.N.J., 66 F.Supp. 477—Dixie 
Greyhound Lines v. Elliott, D.C. 
Ky., 45 F.Supp. 963. 

67. U.S.—^National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
Mo., ex rel. and to Use of Schwarz¬ 
enbach, C.C.A.MO., 123 F.2d 673. 

68. U.S—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 66 S.Ct. 780, 298 U.S. 178, 80 
L.Bd. 1135. 

Par melee v. Ackerman, C. A. Ohio, 
252 P.2d 721. 

69. U.S.—Topping v. Pry, C.C.A.I11., 
147 P.2d 716. 

70. U.S.—Fireman's Fund Ins. Co. 
V. Railway Exp. Agency, Inc., C.A. 
Mich., 253 P.2d 780—Parmelee v. 
Ackerman, C.A.Ohlo, 252 P.2d 721 
—^McDonald v. Patton, C.A.N.C., 240 
P.2d 424—Sharp v. Barnhart, C C. 
A.Ind., 117 P.2d 604, certiorari de¬ 
nied Canterbury v. Barnhart, 61 S. 
Ct. 1099, 313 U.S. 576, 85 L.Ed. 1633 
—^James v. Barnhart, C.C.A.Ind., 
117 F.2d 604, certiorari denied 61 S. 
Ct. 1098, 313 U.S. 676, 85 L.Ed. 1634 
—Operators’ Plano Co. v. First 
Wisconsin Trust Co., C.C.A.I11., 283 
F. 904—St. Tammany Bank & Trust 
Co. V. Winfield, C.C.A.La., 263 F. 
371—^Washington County v. Wil¬ 
liams, Nev., Ill F. 801, 49 C.C.A. 
621—Hayward v. Nordberg Mfg. 
Co.. Mich., 85 F. 4, 29 C.C.A. 438 
—^Arapahoe Bank v. David Bradley 
& Co., Neb., 72 F. 867, 19 C.C.A. 
206. 

Palmer v. Moren, D.C Pa., 44 F. 
Supp. 704—Brown v. United Gas 
Public Service Co., D.C.La., 28 F. 
Supp. 704—Small v. New Tork 
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the caseji or from the facts alleged or sho^vn in 
the record/2 or from the failure to allege certain 
facts, or from the proofs,''^ that there cannot be 
or could not have been a reasonable expectation 
of recovering a sufficient sum, and that the claim 
was, therefore, fictitious, colorable, made in bad 
faith, or excessive, the real amount invoked governs 
and the court has no further jurisdiction. The con¬ 
troversy whether the jurisdictional amount was in¬ 


volved cannot be decided, however, on the assump¬ 
tion that a verdict, if rendered for that amount, 
would be excessive and set aside for that reason.'^s 

Where the cause of action as stated involves an 
amount within the jurisdiction of the court, the fact 
that plaintiff is subsequently unable to recover an 
amount sufficient for jurisdiction, does not of itself 
show bad faith or oust jurisdiction.'^® 


Life Ins. Co., D.C.AIa., 18 F.Supp. 
820—Davies v. Sun Life Assur. Co. 
of Canada, D.C.Wash., 2 F.Supp. 
955. 

Paramore v. Mack Sennett, Inc., 
D.C.Cal., 9 P.2d 66, 

15 C.J. p 758 note 70. 

Claims not skown to Ibe escessiva 

(1) In general. 

U.S.—Operators’ Plano Co. v. First 
Wisconsin Trust Co., C.C.A.I11., 283 
F. 904. 

Kriesak v. Crowe, D.C.Pa., 36 F. 
Supp. 127. 

(2) Where suits on two concur¬ 
rent insurance policies were begun, 
and a compromise was agreed on but 
repudiated by insurer under one of 
the policies, the face amount of 
which was half of the face amount 
of the other, plaintiffs claim on the 
policy not compromised was not con¬ 
fined to half the amount for which 
the other policy was compromised. 

U. S.—Coffin V. London & Edinburgh 
Ins. Co., D.C.Ga„ 27 F.2d 616. 

71. U.S.—^National Surety Corpora¬ 
tion V. City of Excelsior Springs, 
Mo., ex rel. and to Use of Schwarz- 
enbach, C.C.A.Mo., 123 F.2d 673. 

Battle V. Atkinson, C.C.Ark., 115 
F. 384, affirmed 24 S.Ct 845, 191 
U.S. 659, 48 L.Ed. 302—Simon v. 
House, C.C.Tex., 46 F. 317. 

Morrow v. Mutual Casualty Co. 
of Chicago, D.C.Ky., 20 F.Supp. 
193—^Pioneer Coal Co. v. Bush, D. 
C.Ky., 16 F.Supp. 117, appeal dis¬ 
missed, C.C.A., Kentucky-Jelllco 
Coal Co. of Delaware v. Chitwood, 
99 F.2d 1008. 

She mere ad damnum clause will 
not confer jurisdiction where the 
claim is one which plaintiff cannot 
be legally permitted to sustain by 
evidence to the extent of the juris¬ 
dictional amount. 

U.S.—North America Transportation 
& Trading Co. v. Morrison, Wash., 
20 S.Ct. 869, 178 U.S. 262. 44 L.Ed. 
1061. 

72. U.S.—St Paul Mercury Indem¬ 
nity Co. v. Red Cab Co., Ind,, 58 S. 
Ct 686, a03 U.S. 283, 82 L.Ed. 846. 

Sparks v. England, C.C.Al.Mo., 113 
P.2d 579—Colorado Life Co. v. 
Steele, C.C.A.Ark., 96 F.2d 635-— 
Nixon V, Town Taxi, D.C.Mass., 

39 F.2d 618—Home Life Ins. Co. 

V. Slpp, C.C.AuN.J., 11 F.2d 474— 


Nathan v. Rock Springs Distill¬ 
ing Co., C.C.A.Ky., 10 P.2d 268— 
American R. Co. of Puerto Rico 
V. South Puerto Rico Sugar Co., 

C. C.A.Puerto Rico, 293 F. 670— 
New Tork Life Ins. Co. v. John¬ 
son, Iowa, 256 F. 958, 167 C.C.A. 
250—Clement v. Louisville & N. 
R. Co.. C.C.A.La.. 163 F. 979. 

Howard v. Carroll, D.C.Md., 196 
F. 646. 

Monderer v. Universal Ins. Co., 

D. G.N.J., 66 F.Supp. 477—Stone v. 

Central Surety & Insurance Corpo¬ 
ration, D.C.N.T., 61 F.Supp. 432— 
Dixie Greyhound Lines v. Elliott, 
D.C.Ky., 46 F.Supp. 963—^Morrow 
V. Mutual Casualty Co. of Chicago, 
D.C.Ky., 20 F.Supp. 193—Small v. 
New York Life Ins. Co., D.C.AIa., 
18 F.Supp. 820—^Travelers’ Ins. Co. 
of Hartford, Conn., v. Rabinowitz, 
D.O.Md., 9 F.Supp. 363—^Hines v. 
Fidelity Mut. Life Ins. Co., D.C.N. 
Y., 6 F.Supp. 692—^Menssen v. 

Travelers’ Ins. Co., D.C.N.Y., 5 F. 
Supp. 114—^La Vecchla v. Connect¬ 
icut Mut Life Ins. Co. of Hart¬ 
ford, Conn., D.C.N.Y,, 1 F.Supp. 
588. 

Credit ignored 

(1) Where the answer discloses 
that plaintiff in demanding an 
amount in excess of the jurisdiction¬ 
al minimum has ignored cm undis¬ 
puted credit to which defendant is 
entitled, and which, if allowed, re¬ 
duces the amount In controversy be¬ 
low the jurisdictional minimum, the 
court has no jurisdiction. 

U.S.—Bedford Quarries Co. v. Welch, 
C.C.Iowa, 100 F. 613, 

(2) There is, however, authority to 
the contrary. 

U.S.—^West V. Woods, C.C.Lcu, 18 F. 
666 . 

73. U.S.—Ohman v. City of New 
York, C.C.N.Y., 168 F, 963. 

74. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 68 
S.Ct. 686, 303 U.S. 283, 82 L.Ed. 
846. 

Fireman’s Fund Ins. Co. v. Rail¬ 
way Exp. Agency, C.A.Micli., 263 
F.2d 780—Sparks v. Englcmd, C.C.A. 
Mo., 113 F.2d 579—Home Life Ins. 
Co. V. Sipp, aC.A.N.J., 11 P.2d 474 
—^Mullins Lumber Co. v. William¬ 
son & Brown Land & Lumber Co., 
S.C., 246 F. 232, 168 COA. 392. 
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Mitchell V. Great Am. Indem. 
Co., D.C.La., 87 F.Supp. 961—Mon¬ 
derer V. Universal Ins. Co., D.C.N. 
J., 66 F.Supp, 477—^Dixie Grey¬ 
hound Lines v. Elliott, D.C.Ky., 45 
F.Supp. 953—Nixon v. Town Taxi, 
D.C.Mass., 39 F.2d 618—^Mutual 
Ben. Health & Accident Ass’n v. 
Teal. D.C.S.C., 34 F.Supp. 714. 

15 C.J. p 759 note 73. 

Question of fact 

Whether the claim is based on 
reasonable expectation of recovering 
the jurisdictional amount or is fraud¬ 
ulent, fictitious, colorable, or exces¬ 
sive is a question of fact. 

U.S.—^Nixon V. Town Taxi, D.C.Mass., 
39 F.2d 618. 

Effect of conclusions of ootirt re¬ 
specting amount 

Judgment could not rest on con¬ 
clusion that action involved jurisdic- 
I tional amount, where conclusion 
rested on findings ajffirmatively 
showing that Judgment granting full 
relief prayed for amounted to less 
than jurisdictional amount, even 
when augmented by surplusage 
awarding relief not pleaded or 
prayed for. 

U.S.—^Equitable Life Assur. Soc. of 
U. S. V. Wilson, C.C.A.Cal., 81 F.2d 
657. 

Proofs ou former trial 
Court is not without Jurisdiction 
as matter of law where item of dam¬ 
age necessary to make Jurisdictional 
amount was withdrawn from jury on 
former trial for want of evidence to 
sustain it 

U.S.—St Tammany Bank & Trust 
Co. V. Winfield, C.C.A.La., 263 P. 
371. 

Claim not showu to be fictitious 
U.S.—^McLean v. York Oil Field Sup¬ 
ply Co., C.C.A,Tex., 138 P.2d 804. 

76. U.S.—^Bell V. Preferred Life As¬ 
sur. Soc. of Montgomery, Ala., 
Ala., 64 S.Ct 6, 320 U.S. 238, 88 
L.Ed. 15. 

76. U.S.—St. Paul Mercury Indem¬ 
nity Co. V. Red Cab Co., Ind., 68 S. 
Ct 586, 303 U.S. 283, 82 L.Ed. 846. 

Fireman’s Fund Ins. Co. v. Rail¬ 
way Exp. Agency, C.A.Mich., 253 
F.2d 780—^McDonald v. Patton, C. 
A.N.C., 240 F.2d 424—Silvers v. 
Maryland Cas. Co., C.A.Pa., 239 P. 
2d 865—American Fidelity & Cas. 
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Effect of subsequent pleadings. Where plain- plaintiff’s allegation of damages does not affect the 
tiff's demand is sufficient to give the court jurisdic- court’s jurisdiction.'^9 
tion, its jurisdiction is not ousted by an answer dis¬ 
claiming a portion of plaintiff’s demand, or contest- the jurisdictional amount is in question, the 

ing only a portion of itnor is jurisdiction ousted tendering of a counterclaim or a cross bill in an 
by the assertion or establishment of a set-off or amount which in itself, or added to the amount 
counterclaim, even though such set-off or counter- claimed in the petition, makes up a sum equal to 
claim, when deducted from the amount involved the amount necessary to the jurisdiction of the 
under the complaint, reduces such amount below the court establishes jurisdiction, whatever may be the 
jurisdictional minimum.'^s answer denying state of plaintiff’s complaint,and it has been held 


Co. V. Owensboro Milling Co., C. 
A.Ky., 222 F.2d 109—Harris v. Illi¬ 
nois Cent. R. Co., C.A.La., 220 F.2d 
734—Burks v. Texas Co., C.A.La., 
211 F.2d 443—Branding Iron Club 
V. Riggs, C.A.Okl., 207 F.2d 720— 
Minsky’s Follies of Fla., Inc., v. 
Sennes, C.A.Fla., 206 F.2d 1—Mer¬ 
cer V. Byrons, C.A.Mass., 200 F.2d 
284—Southern Rail & Eauipment 
Co. V. Midwest Mfg. & Plating Co., 
C.A.I11., 178 F.2d 390—Wyoming Ry. 
Co. V. Herrington, C.C.A.Wyo., 163 
F.2d 1004—Rice v. Continental 
Cas. Co., C.C.A.Tex., 153 F.2d 964 
—^Jones V. Drewry’s, Limited, IT. S. 
A., C.C.A.Ind., 149 F.2d 250—Amer¬ 
ican General Ins. Co. v. Booze, C. 
C.A.Cal., 146 F.2d 329—McLean v. 
York Oil Field Supply Co., C.C.A. 
Tex., 138 F.2d 804—^Audi Vision 
Inc., V. RCA Mfg. Co., C.C.A.N.Y., 
136 F.2d 621, 147 A.L.R. 674—Home 
Ins. Co. of New York v. Trotter, 
C.C.A.MO,, 130 F.2d 800—National 
Surety Corporation v. City of Ex¬ 
celsior Springs, Mo., ex rel. and 
to Use of Schwarzenbach, C.C.A. 
Mo., 123 F.2d 573—Sparks v, Eng¬ 
land, C.C.A.MO., 113 F.2d 679— 
Gray v. Blight, C.C.AC 0 I 0 ., 112 F. 
2d 696, certiorari denied 61 S.Ct. 
170, 311 U.S. 704, 85 L.Ed. 467— 
Brown v. United Gas Public Serv¬ 
ice Co., C.C.A.La„ 96 F.2d 264—^Mu¬ 
tual Ben. Health & Accident Ass’n 
V. Bowman, C.C.A.Neb., 96 F.2d 7, 
mandate conformed to Mutual Ben. 
Health & Accident Ass’n v. Bow¬ 
man, 99 P.2d 856, certiorari de¬ 
nied 69 S.Ct. 486, 306 U.S. 637, 83 
L.Ed. 1038—Simecek v. U. S. Na¬ 
tional Bank of Omaha, C.C.A.Neb., 
91 F.2d 214—^Klmel v. Missouri 
State Life Ins. Co., C.C.A.Kan., 71 
P.2d 921—Commercial Nat. Bank 
of Los Angeles v. Catron, C.C.A. 
N.M., 50 P.2d 1023—Home Life Ins. 
Co. V. Sipp, C.C.A.N.J., 11 P.2d 474 
—^Nathan v. Rock Springs Distill¬ 
ing Co., C.C.A.Ky., 10 P.2d 268— 
Ragsdale v. Rudich, C.CA..Ga., 293 
F. 182—Owen M. Bruner Co. v. O. 
R. Manefee Lumber Co., C.C.A.Or., 
292 F. 985. 

Gage V. Rizzo, D.C.Pa., 148 F. 
Supp. 906—Sullivan v. Farmers 
Bank & Trust Co., D.C.Ky., 145 
F.Supp. 702—Divine v. Watauga 
Hospital, D.C.N.C., 137 F.Supp. 628 

S6A C. J.S.—46 


—Erickson v. Allstate Ins. Co., D. 
C.Cal., 126 F.Supp. 100, affirmed, 
C.A., 227 F.2d 755—Jones v. Farm¬ 
ers Ins. Exchange of Los Angeles, 
Cal., D.C.Okl., 112 F.Supp. 953— 
North Am. Philips Co. v. Brown- 
shield, D.C.N.Y., 111 F.Supp. 762— 
Lichten v. Eastern Air Lines, D.C. 
N.Y., 87 F.Supp. 691, affirmed, CA., 
189 F.2d 939, 25 A.L.R.2d 1337— 
Collier v. Leedom Const. Co., D.C. 
Del., 84 F.Supp. 348—Western Cas. 
& Surety Co. v. Birmingham Con¬ 
tracting Co., D.C.Mlch., 74 F.Supp. 
200—^Monderer v. Universal Ins. 
Co., D.C.N.J., 66 F.Supp. 477— 

Klssick Const. Co. v. First Nat. 
Bank of Wahoo, D.C.Neb., 46 F. 
Supp. 869—^Dixie Greyhound Lines 
V. Elliott, D.C.Ky., 46 F.Supp. 953 
—^Associated Press v. Emmett, D. 
C.Cal., 46 F.Supp. 907—Federman 
V. Verni, D.C.N.Y.. 42 F.Supp. 113 
—King Features Syndicate v. Val¬ 
ley Broadcasting Co., D.C.Tex., 42 
F.Supp. 107—Federal Deposit Ins. 
Corporation v. Citizens State Bank 
of Niangua, Niangua, Mo., D.C. 
Mo., 40 F.Supp. 805, reversed on 
other grounds, C.C.A., 130 F.2d 102 
—^Humphrey v. U. S. Fidelity & 
Guaranty Co., D.C.Or., 38 F.Supp. 
224—Schneider v. Rockwell-Pow- 
ers Lumber Co., D.C.La., 35 F. 
Supp. 695—^Mutual Ben. Health & 
Accident Ass’n v. Teal, D.C.S.C., 34 
F.Supp. 714—^Morrow v. Mutual 
Casualty Co. of Chicago, D.C.Ky., 
20 F.Supp. 193—Stuckert v. Alexan¬ 
der, D.C.Okl., 4 F.Supp. 172—^Da¬ 
vies V. Sun Life Assur. Co. of Cana¬ 
da, D.C.Wash., 2 F.Supp. 955. 

Southwestern Tel. & Tel. Co. v. 
Walker Grain Co., D.C.Tex., 3 F. 
2d 819, affirmed, C.C.A., Walker 
Grain Co. v. Southwestern Tel. & 
Tel. Co., 10 F.2d 272. 

Johnson v. Fredrick, D.C.Neb., 9 
F.R.D. 616. 

Puerto Rico—^Dorvalle v, Mancini, 9 
Puerto Rico Fed. 3—Goenaga v. 
Qulros, 5 Puerto Rico Fed. 654. 

16 C.J. P 766 note 61, P 768 note 72. 
Proof showing defendant corpora¬ 
tions to he separate entities 
Where a creditor’s bill, filed by a 
creditor of two corporations, joined 
such corporations and an individual, 
alleging that he created the corpora¬ 
tions as dummies for the conduct of 
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his own business and invested their 
earnings in property, title to which 
was taken in his own name, and the 
aggregate of its claims against the 
two corporations was sufficient to 
give the court jurisdiction, but the 
claims singly were not, a finding that 
the corporations were not so organ¬ 
ized, but were separate entities, does 
not deprive the court of jurisdiction 
to grant complainant any relief to 
which the proofs show it to be en¬ 
titled under the pleadings. 

U.S.—Southwestern Telegraph & Tel¬ 
ephone Co. V. Walker Grain Co., 
D.C.Tex., 3 F.2d 819, affirmed, C.C. 
A., Walker Grain Co. v. Southwest¬ 
ern Telegraph & Telephone Co., 10 
F.2d 272. 

77. U.S.—Colony Coal & Coke Cor¬ 
poration V. Napier, D.C.Ky., 28 F. 
Supp. 76. 

78. U.S.—^Pickham v. Wheeler-Bliss 
Mfg. Co., Ill., 77 F. 663, 23 C.CA.. 
391, certiorari denied 18 S.Ct. 945, 
168 U.S. 708, 42 L.Ed. 1211. 

Hellrigle v. Dulany, 11 F.Cas. 
No.6,343, 4 Cranch C.C. 473, 4 D.C. 
473. 

Tennessee Gas Transmission Co. 
V. Britton, D.C.La., 96 F.Supp. 777 
—Keyset v. Lyons Finance Service, 
D.C.Pa., 88 F.Supp. 816. 

16 C.J. p 774 note 11. 

79. U.S.—^Pine v. New York City, C. 
C.N.Y., 103 F. 337, affirmed 112 F. 
98, 50 C.C.A. 146, reversed on oth¬ 
er grounds 22 S.Ct. 592, 185 U.S. 
93, 46 L.Ed. 820—Butchers & Dro¬ 
vers Stock-Yards Co. v. Louisville 
& N. R. Co., Tenn.. 67 F. 36, 14 C. 
C.A. 290. 

80. U.S.—^Kendrick v. Ownby, C.C.A. 
Tex., 123 F.2d 689—Ginsburg v. Pa¬ 
cific Mut. Life Ins. Co. of Califor¬ 
nia, C.C.A.N.Y., 69 P.2d 97—Home 
Life Ins. Co. v. Sipp, C.C.A.N.J., 11 
F.M 474. 

15 C.J. p 774 note 12. 

A oonnterelaim against a bill ool- 
lUBlvely brought so as to provide 
diversity of citizenship so as to en¬ 
able defendant to bring his action 
against coresidents of the state in 
the federal court cannot supply the 
deficiency, and falls with the orig¬ 
inal bill. 

U.S.—Industrial & Mining Guaranty 
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that the amount of a set-off asserted by defendant 
may be added to the amount involved under the 
complaint to make up the jurisdictional amount 
but it has also been held that a counterclaim as¬ 
serted by defendant, not as a basis for affirmative 
relief, but only for the purpose of having the amount 
thereof deducted from plaintiff’s recovery, if any, 
cannot supply a deficiency in the jurisdictional 

amount. 8 2 

Jurisdiction of counterclaim. If the amount in¬ 
volved under the complaint is sufficient to confer 
jurisdiction, the court has jurisdiction of counter¬ 
claims involving matters directly connected with 
matters set up in the bill, even though the amounts 
involved under the counterclaims are less than the 
jurisdictional amount.^3 The court has jurisdiction 
where a cross complaint impleading a third party 
shows that the controversy involves more than the 
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jurisdictional amount but, where the claims 
against the impleaded parties are separate and dis¬ 
tinct from the controversy involved in the main ac¬ 
tion, if they are not sufficient to satisfy the juris¬ 
dictional requirements as to amount, the court ac¬ 
quires no jurisdiction as to them by virtue of its 
jurisdiction over the main action.85 

Amendment. An amendment reducing the 
amount claimed below the jurisdictional minimum 
ordinarily relates back to the commencement of 
the action and deprives the court of jurisdiction;8® 
but this does not apply where the amendment is 
based on events occurring after the filing of the 
bill.8'7 Where a bill showed two separate causes of 
action and the court ordered the filing of separate 
bills, the inclusion in one of the amended bills of 
the amount which accrued since the filing of the 
original bill was held proper.88 


C. WAIVER OR CONSENT 


§ 476. In General 

Want of general federal Jurisdiction, or of jurisdic¬ 
tion of the subject matter or controversy, is fatal at 
every stage of the proceeding, and cannot be cured by 
consent, waiver, estoppel, or collusion. 

Where a case is not within the general federal 
jurisdiction or, as otherwise stated, where jurisdic¬ 


tion of the subject matter or controversy is lacking, 
such want of jurisdiction is fatal at every stage of 
the proceeding.88 Such want of jurisdiction is not 
cured by the fact that jurisdiction of the person of 
defendant has been obtained,by a voluntary ap¬ 
pearance,^^ by the consent of the parties,^^ or by 


Co. V. Electrical Supply Co., Ohio, 
58 P. 732, 7 C.C.A. 471. 

81. TJ.S—Keyser v. Lyons Finance 
Service, D.C.Pa., 88 F.Supp. 816. 

Central Commercial Co. v. Jones- 
Dusenbury Co., Ill., 261 P. 13, 163 
C.C.A. 263. 

Cross action. 

In an action by vendors* agent 
against purchaser for an accounting 
for proceeds from two sections of 
land within the district court's ju¬ 
risdiction and for title to one-half 
interest therein, the filing of a cross 
action by purchaser to remove a 
cloud on his title cast by his con¬ 
tract with agent put an end to and 
sets at rest any question of the dis¬ 
trict court’s Jurisdiction. 

U.S.—^Kendrick v. Ownby, C.C.A.Tex., 
123 F.2d 689. 

82. U.S.—^Home Life Ins. Co. v. Slpp, 
C.C.A.]Sr.J., 11 F.2d 474. 

83. U.S.—Kirby v. American Soda 
Fountain Co., Tex., 24 S.Ct. 619, 
194 U.S. 141, 48 L.Ed. 911. 

Norton v. Agricultural Bond & 
Credit Corporation, C.C.A.Kan., 92 
P.2d 348, certiorari denied Agri¬ 
cultural Bond & Credit Corpora¬ 
tion V. Norton, 68 S.Ct. 409, 302 U. 
S. 763, 82 L.Ed. 692. 

84i U.S.—^Michigan Alka.ll Co. v. 


Bankers Indemnity Ins, Co., D.C. 
N.T., 20 F.Supp. 424. 

85. U.S.—Kuster Laboratories v. 
Lee, U.C.Cal., 10 F.R.D, 350—Rob¬ 
inson Bros. & Co. V. Tygart Steel 
Products Co., D.C.Pa., 9 F.R.D. 468 
—John N. Price & Sons v. Mary¬ 
land Casualty Co., D.C.N.J., 2 F.R. 
D. 408. 

86. U.S.—^Pord, Bacon & Davis v. 
Volentine, C.C.A.Miss., 64 P.2d 800. 

87. U.S.—^Ford, Bacon & Davis v. 
Volentine, supra. 

88. U.S.—^Brusselback v. Chicago 
Joint Stock Land Bank, C.C.A.I11., 
86 F.2d 617, certiorari denied Gage 
V. Brusselback, 67 S.Ct. 320, 299 
U.S. 615, 81 L.Ed. 464. 

89. U.S.—^Verbeem v. U. S., D.C. 
Mich., 154 F.Supp. 481, affirmed 78 
S.Ct. 1006, 366 U.S. 676, 2 L.Ed.2d 
1072—Corpus Juris quoted in Ike- 
ler V. Detroit Trust Co, D.C.Mlch., 
30 F.Supp. 643, 646, affirmed, C.C. 
A., Parr v. Detroit Trust Co., 116 
F.2d 807, and motion granted, D.C., 
Ikeler v. Detroit Trust Co., 39 P. 
Supp. 371—Olsen v. Jacklowltz, D. 
C.N.T.. 6 F.Supp. 102, affirmed, C.C. 
A., 74 P.2d 718. 

D.C.—Rowe V. Nolan Finance Co., 
142 P.2d 93, 79 U.S.App.D.C. 35. 

25 C.J. p 781 notes 27-29. 
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90. U.S.—Goldstone v. Payne, C.C. 
A.N.Y., 94 F.2d 865, certiorari de¬ 
nied 68 S.Ct. 1057, 304 U.S. 685, 82 
L.Ed. 1647. 

91. U.S.—^Rader v. Manufacturers 
Cas. Ins. Co. of Philadelphia, Pa., 
C.A.N.T., 242 F.2d 419. 

Romero v. International Terminal 
Operating Co., D.C.N.T., 142 P. 

Supp. 670, affirmed, C.A., 244 P.2d 
409, vacated on other grounds 79 
S.Ct. 468, 358 U.S. 364, 3 L.Ed.2d 
368. 

92. U.S.—^Mitchell v. Maurer, Cal., 
66 S.Ct. 162, 293 U.S. 237, 79 L.Ed. 
338. 

Goldstone v. Payne, C.C.A.N.T., 
94 F.2d 866, certiorari denied 58 S. 
Ct. 1067, 304 U.S. 685, 82 L.Ed. 1647. 

Corpus Juris quoted In Ikeler v. 
Detroit Trust Co., D.C.Mich., 30 F. 
Supp. 643, 645, affirmed, C.C.A., 

Parr v. Detroit Trust Co., 116 P.2d 
807, and motion granted, D.C., Ike¬ 
ler V. Detroit Trust Co., 39 F.Supp. 
371—Sorenson v. Sutherland, D.C. 
N.T., 27 F.Supp. 44. 

D.C.—^U. S. ex rel. Tungsten Reef 
Mines Co. v. Ickes, 84 P.2d 257, 
66 App.D.C. 3. 

Iowa—Corpus Juris Secundum cited 
in Phoenix Finance Corp. v. lowa- 
Wlsconsln Bridge Co., 20 N.W.2d 
467, 460, 237 Iowa 166, certiorari 
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waiver of the objection a party cannot be As otherwise frequently stated, jurisdiction in 

precluded from raising the question by any form such case cannot be conferred by the actions of the 
of laches, waiver, or estoppel.^^ parties^® or by the consent of the partiesand it 


denied 66 S.Ct. 1024, two cases, 828 
U.S. 844, 90 L.Ed. 1618. 

25 C.J. p 781 note 28. 

93. U.S.—U. S. V. Corrick, Ill., 56 S. 

Ct. 829, 298 U.S. 436, 80 L.Ed. 1263, 
rehearing denied 56 S.Ct. 961, 298 

U. S. 692, 80 L.Ed. 1409—Mitchell 

V. Maurer, Cal., 55 S.Ct. 162, 293 

U. S. 237, 79 L.Ed. 338—Matthews 

V. Rodgers, Miss., 62 S.Ct. 217, 284 

U. S. 521, 76 L.Ed. 447—City of 
Gainesville v. Brown-Crummer Inv. 
Co., Tex., 48 S.Ct. 454, 277 U.S. 64, 
72 L.Ed. 781. 

Carr v. Beverly Hills Corp., C. 
A.Cal., 237 P.2d 323, reversed on 
other grounds 77 S.Ct. 1375, 364 U. 
S. 917, 1 L.Ed.2d 1433, rehearing 
denied 78 S.Ct. 7, 366 US. 862, 2 L. 
Ed.2d 60—^Kern v. Standard Oil 
Co., C.A.Minn., 228 P.2d 699, opin¬ 
ion supplemented 230 P.2d 964— 
Gavin v. Hudson & M. R. Co., C.A. 
N.J., 185 P.2d 104, 27 ALR.2d 739 
—Townsend v. Bucyrus-Erie Co., 
C.C.AOkl., 144 P.2d 106—Mulligan 

V. Pederal Land Bank of Omaha, C. 
C.A.Neb., 129 P.2d 438—Mason v. 
Hitchcock, C.CA.Mass., 108 F.2d 
134—City of Stuart v. Green, C.C. 
A.Pla., 91 P.2d 603, 113 A.L.R. 660, 
certiorari denied Green v. City of 
Stuart, 68 S.Ct. 146, 302 U.S. 744, 
82 L.Ed. 676, rehearing denied 58 
S.Ct. 280, 302 U.S. 779, 82 L.Ed. 
602, and motion denied City of Stu¬ 
art V. Green, C,C.A., 94 F.2d 942— 
Athan v. Hartford Fire Ins. Co., 

C. C.A.N.Y., 73 F.2d 66—U. S. v. 
Kiles, C.C.A.MO., 70 P.2d 880— 
Barnett v. Mayes, C.C.A.Okl., 43 P. 
2d 521—Ogden Levee Dlst. v. Kan¬ 
sas City Southern Ry. Co., C.A. 
Ark., 39 P.2d 884. 

Greenhood v. Orr & Sembower, 
Inc., D.C.Mass, 158 P.Supp. 906— 
In re Industrial Associates, Inc., 

D. C.Pa., 155 PSupp. 866—Smith v. 

Templin, D.C.Tenn., 126 P.Supp. 
131—^Robeson v. Panelli, D.C.N.Y., 
94 P.Supp. 62—Corpus Juris quot¬ 
ed in Ikeler v. Detroit Trust Co., 
D.C.Mich., 30 P.Supp. 643, 646, 

affirmed, C.C.A., Parr v. Detroit 
Trust Co., 116 P.2d 807, and mo¬ 
tion granted, D.C., Ikeler v. Detroit 
Trust Co., 39 P.Supp. 371—Gins- 
burg V. Pacific Mut. Life Ins. Co. 
of California, D.C.N.Y., 6 P.Supp. 
296, reversed on other grounds, 

C. C.A., 69 P.2d 97. 

McLaughlin v. Western Union 
Telegraph Co., D.C.La., 7 P.2d 177. 

Continental Min. & Mill. Co. v. 
Mighaccio, D.QUtah, 16 P.R.D. 217. 
D.C.—^U. S. ex rel. Tungsten Mines 
Co. V. Ickes, 84 P.2d 267, 66 App. 

D. C. 3. 

Hawaii—Meyer v. Territory, 36 Ha¬ 
waii 76. ] 


Iowa—Corpus Juris Secnndnm cited 
in Phoenix Finance Corp. v. lowa- 
Wisconsin Bridge Co., 20 N.W.2d 
457, 460, 237 Iowa 165, certiorari 
denied 66 S.Ct. 1024, two cases, 
328 U.S. 844, 90 L.Ed. 1618. 

25 C.J. p 781 note 29. 

Waiver of right of remand to state 
court after removal see Removal 
of Causes § 2^4. 

Pailnre to plead lack of Jurisdiction 
Failure of United States to plead 
lack of jurisdiction in answer or by 
earlier motion did not preclude Unit¬ 
ed States from subsequently rais¬ 
ing objection to Jurisdiction. 

U.S.—Messenger v. U. S., D.C N.Y., 
14 P.R.D. 615, affirmed, C.A., 231 P. 
2d 328. 

94. U.S.—Page v. Wright, C.C.A.I11., 
116 P.2d 449, certiorari dismissed 
61 S.Ct. 831, 312 U.S. 710, 85 L.Ed. 
1142. 

Ambassador East, Inc. v. Orsatti, 
Inc., D.C.Pa., 165 P.Supp. 937, re¬ 
versed on other grounds, C.A., 257 
P.2d 79. 

Delay or laches 

A delay of several years in forc¬ 
ing to trial a case In a federal court 
in which the issue of the citizenship 
of plaintiff was made when the an¬ 
swer was filed, some two years after 
the filing of a substituted complaint, 
was not such laches as precluded 
the consideration of such issue at 
the trial, although the state statute 
of limitations may have run so as 
to prevent the bringing of a new ac¬ 
tion in the state courts. 

U.S.—Gilbert v. David, Conn., 36 S. 

Ct. 164, 236 U.S. 561, 69 L.Ed. 360. 
Defendant held not to lose right to 
attack Jurisdiction 

(1) By first inviting action by the 
court in respect of another defense 
or objection. 

U.S.—Morris v. Gilmer, Ala., 9 S.Ct. 
289, 129 U.S. 315, 32 L.Ed. 690. 

(2) By joining plea as to jurisdic¬ 
tion with pleas to merits. 

U.S.—Adams v. Shirk, Ill., 117 P. 801, 
65 C.C.A. 25. 

26 C.J. p 792 note 66. 

95. U.S.—Comstock v. Morgan, D.C. 
Mo., 166 P.Supp. 798, 

96. U.S.—^American Fire & Cas. Co. 
V. Finn, Tex., 71 S.Ct. 534, 341 
U.S. 6, 96 L.Ed. 702, 19 A.L.R.2d 
738. 

In re Martinez, C.A.Kan., 241 P. 
2d 346—^Walker v. Pelmont Oil 
Corp., C.A.Ky., 240 P.2d 912—Bir¬ 
mingham Post Co. v. Brown, C.A. 
Ala., 217 P.2d 127—Hospoder v. 
U. S., CAl.N.J., 209 P.2d 427—Por- 
glone V. U. S., C.A.Pa., 202 P.2d 
249, certiorari denied 73 S.Ct. 960, 
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345 TJ.S. 966, 97 L.Ed. 1384—Hen- 
derson v. Shell Oil Co., C.A.M 0 ., 
173 P.2d 840—Michigan Consol. Gas 
Co. v. Panhandle Eastern Pipe 
Line Co., C.A.Mlch., 173 P.2d 784 
—Central States Co-ops. v. Wat¬ 
son Bros. Transp. Co., C.C.A.I11., 
166 P.2d 392, vacated on other 
grounds 69 S.Ct. 1625, 337 U.S. 951, 
93 L.Ed. 1752—Scroggin Farms 
Corp. V. McPadden, C.C.A.Ark, 166 
F.2d 10—Barkman v. Sanford, C. 
C.A.Ga., 162 P.2d 692, certiorari de¬ 
nied 68 S.Ct. 165, 332 U.S. 816, 92 

L. Ed. 393—^U. S. ex rel. Nitkey v. 
Dawes, C.C.A.I11., 161 P.2d 639, cer¬ 
tiorari denied 66 S.Ct. 808, 327 U.S. 
788, 90 L.Ed. 1016—French v. Jef¬ 
fries, CC.A.I11., 149 P.2d 655, cer¬ 
tiorari denied 66 S.Ct. 93, 326 U.S. 
755, 90 L.Ed. 453—Iselin v. La Cos¬ 
ts. C.C.A.La.. 147 F.2d 791—Root 
Refining Co. v. Universal Oil Prod¬ 
ucts Co., C.C.A.Del., 147 F.2d 259, 
reversed on other grounds 66 S.Ct. 
1176, 328 U.S. 675, 90 L.Ed. 1447, 
rehearing denied 67 S.Ct. 24, 329 

U. S. 823, 91 L.Ed. 700—Townsend 

V. Bucyrus-Erie Co., C.C.A.Okl., 144 

P.2d 106—Page v. Wright, C.C.A. 
Ill., 116 P.2d 449, certiorari dis¬ 
missed 61 S.Ct. 831, 312 U.S. 710, 
85 L.Ed. 1142—Mason v. Hitch¬ 
cock, C.C.A.Mass., 108 P.2d 134— 
Royalty Service Corporation v. 
City of Los Angeles, C.C.A.Cal., 98 
P.2d 551—Miller v. First Service 
Corporation, C.C.A.N.D., 84 P.2d 

680, 109 A.L.R. 1179—Pianta V. H. 

M. Reich Co., C.C.A.N.Y., 77 F.2d 
888—^Athan v. Hartford Fire Ins. 
Co., C.C.AN.Y., 73 P.2d 66—Bar¬ 
nett V. Mayes, C.CA.Okl., 43 P.2d 
621—Leldecker Tool Co. v. Laster, 

C. C.A.Okl., 39 P.2d 615—Ver Meh- 
ren v. Sirmyer, C.C.A.Iowa, 36 P. 
2d 876—Matthew v. Coppin, C.CAl. 
Cal., 32 P.2d 100—Handley-Mack 
Co. V. Godchaux Sugar Co., C.C.A. 
Tenn, 2 P.2d 436—^Panama R. Co. 
V. Johnson, C.C.A.N.Y., 289 P. 964, 
affirmed 44 S.Ct. 391, 264 U.S. 376, 
68 LEd. 748—Cunard S. S. Co. v. 
Smith, N.Y., 265 F. 846, 167 C.C.A. 
174—Chicago &. A. R. Co. v. Allen, 
Ill., 249 P. 280, 161 C.C.A. 288. 

Harris v. American Legion, D.C. 
Ind., 162 P.Supp. 700—^Ambassador 
East, Inc. v. Orsatti, Inc., D.C.Pa., 
156 P.Supp. 937, reversed on other 
grounds, C.A., 257 P.2d 79—^Brown 
V. Pennell, D.C.Pa.. 166 P.Supp. 
424—Eddings v. Collins Pine Co., 

D. C.Cal., 140 P.Supp. 622—Davis 
V. City of Little Rock, Ark., D.C. 
Ark., 136 P.Supp. 725—Bartron v. 
Delaware River Joint Toll Bridge 
Commission, D.C.N.J., 120 P.Supp. 
337, affirmed, CA., 216 P.2d 717, 
certiorari denied 75 S.Ct. 364, 348 
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such case cannot I be conferred by waiver of the objection,97 es- 


5s also the rule that jurisdiction in 

U.S. 943, 99 LEd. 73S, rehearing 
denied 75 S Ct 530, 348 U.S. 977, 99 
L.Ed. 761—U. S. V. 353 Cases, More 
or Less, Mountain Val. Mineral 
Water, D-C-Ark., 117 F.Supp. 110— 
Arenas v. U. S., D.C.Cal., 95 F.Supp. 
962, affirmed, C.A., 197 F.2d 418— 
Boston Store of Chicago v. New¬ 
bury, D.C.I11., 83 F.Supp. 442— 

In re Cord-Way Products, D.C.N.Y., 
79 F.Supp. 672—South Carolina 
Public Service Authority v. New 
York Cas. Co., DC.S.C., 74 F.Supp. 
831—^American Barge Line Co. v. 
Cave, D.C.La., 68 F.Supp. 30, af¬ 
firmed in part and reversed In part 
on other grounds, C.C.A., 166 F.2d 
509, certiorari denied 68 S.Ct. 1529, 
two cases, 334 U.S. 858, 92 L.Ed. 
1778. 68 S.Ct. 1530, 1631, three 
cases. 334 U.S. 859. 92 L.Ed. 1779, 
68 S.Ct. 1531. 1532, four cases, 334 

U. S. 859, 92 L.Ed. 1779, 68 S.Ct. 
1532, 334 U.S, 869, 92 L.Ed. 1779 
and 68 S.Ct. 1533, 334 U.S. 859, 92 
L.Ed. 1779, and reversed on other 
grounds 69 S.Ct. 432, 336 U.S. 169, 
93 L.Ed. 406, rehearing denied 69 
S.Ct. 653, 336 U.S. 928, 93 L.Ed. 406 
—^Reynolds v. Reynolds. D,C.Ark., 
65 F.Supp. 916—In re Pittsburgh 
Rys. Co., D.C.Pa., 60 F.Supp. 600, 
reversed on other grounds 155 F. 
2d 477, certiorari denied 67 S.Ct. 89, 
329 U.S. 731, 91 L,Ed. 632, and 67 
S.Ct. 90, five cases, 329 U.S. 731, 
91 L.Ed. 632—Sanders v, Allen, D. 

C. CaI., 68 F.Supp. 417—Prescott v. 
Richards, D.C.Mass., 68 F.Supp. 10 
—Fred Benioff Co. v. BeniofC, D.C. 
Cal,, 55 F.Supp. 393—^In re Berue, 

D. C.Ohio, 54 F.Supp. 252—^Palmer 

V. Moren. D.C.P€U, 44 F.Supp, 704— 
The Emma Giles, D.C.Md., 15 F. 
Supp. 602—Sound Marine & Ma¬ 
chine Corporation v. Westchester 
County, D.C.N.Y., 15 F.Supp. 812, 
reversed on other grounds, C.C.A., 
100 F.2d 360, certiorari denied 
Westchester County v. Sound Ma¬ 
rine & Machine Corporation, 59 S. 
Ct. 682, 306 U.S. 642, 83 L.Ed. 1042 
—The Club Royale, U.C.N.J., 13 
F.Supp. 123—Essenkay Corporation 
V. Mangel Stores Corporation, D.C. 
N.Y., 10 P.SUPP. 60. 

Swartz V. Kaplan, D.C.Mass., 50 
P.2d 947—^McLaughlin v. Western 
Union Telegraph Co., D.C.La., 7 F. 
2d 177—O’Neil v. Co-operative 
League of America, D.C.Pa., 278 F. 
737—^Kaigler v. Gibson, D.C.Ga., 
264 F. 240—^Primes Chemical Co. v. 
Pulton Steel Corporation, D.C.N.Y., 
254 F. 464—Columbia Digger Co. v. 
Rector, D.C.Wash., 215 F. 618. 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 P.R.D. 103— 
Morris, Wheeler & Co. v. Rust En¬ 
gineering Co., D.C.Del., 4 P.R.D. 
307—Lawyers Trust Co. v. W. G. 
Maguire & Co., D.C.Del., 2 F.R.D. 
310. 


D.C.—Green v. Obergfell, 121 F.2d 
46, 73 App.D.C. 298. 

15 C.J. p 806 note 12—25 C.J. p 781 
note 28. 

Acquisition of jurisdiction by con¬ 
sent of parties in general see Courts 
§ 85. 

Effect of consent to removal of cause 
from state to federal court see Re¬ 
moval of Causes § 11. 

Source and general extent of juris¬ 
diction of federal court see Feder¬ 
al Courts § 4. 

‘‘The jurisdiction of the federal 
courts—their power to adjudicate— 
is . . . beyond the scope of liti¬ 

gants to confer.” 

U.S.—^Neirbo v. Bethlehem Shipbuild¬ 
ing Corporation, N.Y., 60 S.Ct. 153, 
154, 308 U.S. 165, 84 L.Ed. 167, 128 
A.L.R. 1437. 

Graver Tank & Manufacturing 
Corporation v. New England Ter¬ 
minal Co., C.C.A.R.I., 125 F.2d 71, 
73. 

Action at law between aliens 
U.S.—Cunard S. S. Co. v. Smith, N.Y., 
265 F. 846, 167 C.C.A. 174. 

Suit for unfair competition 
U.S.—Winthrop Chemical Co. v. 
American Pharmaceutical Co., C. 

C, AuN.Y., 94 F.2d 687. 

Entry of Judgment on award 

Where there was no showing of 
diversity of citizenship, the suit did 
not arise under the laws of the Unit¬ 
ed States, and the amount awarded 
on a submission to arbitration did 
not exceed three thousand dollars, 
the district court did not have ju¬ 
risdiction to enter judgment on the 
award notwithstanding an agreement 
or stipulation of the parties that 
such judgment could be entered, the 
court recognizing the rule that Ju¬ 
risdiction of the district court cannot 
be enlarged by consent. 

U.S.—In re Woerner, C,C.A.N.Y., 31 
F.2d 283. 

Statutory ezeeptiou 
Under federal statute which pro¬ 
vides for jurisdiction of federal dis¬ 
trict court, where parties themselves 
provided for venue in New York of 
arbitration proceedings, parties there¬ 
by consented to jurisdiction of New 
York arbitration proceeding, and that 
consent Included consent to jurisdic¬ 
tion and venue of court that could 
compel proceeding In New York. 

U.S.—^Parr & Co. v. The Punta Alice, 

D. C.N.Y., 144 F.Supp. 839, affirmed, 
C.A,, 243 F.2d 342. 

97. U.S.—^In re Martinez, CA.Kan., 
241 P.2d 346—^Kansas-Nebraska 

Natural Gas Co. v. City of St. Ed¬ 
ward, Neb., C.A.Neb., 234 P.2d 436 
—^Hospoder v. U. S., C.A.N.J., 209 P. 
2d 427—^Forgione v. U. S., C.A.Pa.. 
202 P.2d 249, certiorari denied 73 S. 
Ct 960, 345 US. 966, 97 L.Ed. 1384 
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—Central States Co-ops. v. Watson 
Bros. Transp. Co., C.C.A.I11., 166 P. 
2d 392, vacated on other grounds 
69 S.Ct 1626, 337 U.S. 951, 93 L.Ed. 
1762—French v. Jeffries, C.C.A.I11., 
149 P.2d 565, certiorari denied 66 
S.Ct 93, 326 U.S. 756, 90 L.Ed. 453 
—Iselin V. La Costa, C.C.A.La, 147 
P.2d 791—^Leidecker Tool Co. v. 
Laster, C.C.A.Okl., 39 P.2d 616— 
Panama R. Co. v. Johnson, C.C.A. 
N.Y., 289 P. 964, affirmed 44 S.Ct 
391, 264 U.S. 375, 68 L.Ed. 748. 

Ambassador East, Inc. v, Orsat- 
tl, Inc., D.C.Pa., 166 F.Supp. 937, 
reversed on other grounds, C.A., 257 
P.2d 79—In re Industrial Associ¬ 
ates, Inc., D.C.Pa., 166 F.Supp. 866 
—Brown v. Fennel, D.C.Pa., 165 P. 
Supp. 424—^Davis v. City of Little 
Rock, Ark., D.C.Ark., 136 F.Supp. 
725—Smith v. Sperling, D.C.Cal., 
117 F.Supp. 781, affirmed in part 
and reversed in part on other 
grounds, C.A., 237 F.2d 317, re¬ 
versed on other grounds 77 S Ct 
1112, 364 U.S. 91, 1 L.Ed.2d 1205 
—^U. S. V. 353 Cases, More or Less, 
Mountain Val. Mineral Water, D.C. 
Ark., 117 P Supp. 110—Boston Store 
of Chicago v. Newbury, D.C.Ill., 83 
F.Supp. 442—Reynolds v. Reynolds, 
D.CA-rk., 65 F.Supp. 916—Indemnity 
Ins, Co. of North America v. Pan 
Am. Airways, D.C.N.'jT., 67 F.Supp. 
980—Sound Marine & Machine Cor¬ 
poration v. Westchester County, 
D.C.N.Y., 16 F.Supp. 812, reversed 
on other grounds, C.C.A., 100 P.2d 
360, certiorari denied Westchest¬ 
er County V. Sound Marine & Ma¬ 
chine Corporation, 59 S.Ct 682, 306 
U.S. 642, 83 L.Ed. 1042—Essenkay 
Corporation v. Mangel Stores Cor¬ 
poration, D.C.N.Y., 10 F.Supp. 60. 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 F.R.D. 103. 
D.C.—Green v. Obergfell, 121 P.2d 
46, 73 App.D.C. 298. 

16 C.J. p 806 note 12—25 C.J. p 781 
note 29. 

Acquisition of Jurisdiction by waiv¬ 
er in general see Courts §§ 85, 109. 
Effect of waiver of objection to re¬ 
moval of cause from state to fed¬ 
eral court see Removal of Causes 
§ 11 . 

Defensa not waived 

(1) Defense of lack of jurisdic¬ 
tion over subject matter Is not waiv¬ 
ed by filing an answer. 

U.S.—Carstens v. Great Lakes Tow¬ 
ing Co., D.C.Ohio, 71 F.Supp. 394. 

(2) An objection to jurisdiction 
of subject matter Is not waived by 
failure of party to present it by mo¬ 
tion or answer before pleading fur¬ 
ther if an additional pleading is per¬ 
mitted. 

U.S.—^Palmer v. Moren, D.C.Pa., 44 
F.Supp. 704. 

(3) Under the Federal Rules of 
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toppel,®^ or collusion.9^ The plaintiff cannot, by 
wrongfully invoking the jurisdiction of the court to 
do something that the court was powerless to do, 
endow the court with general jurisdiction or juris¬ 
diction of the subject matter or controversy.^ 

The foregoing rules as to consent and waiver 
include objections based on want of requisite di¬ 
versity of citizenships or on want of the requisite 
jurisdictional amount.^ 


§ 477. Absence or Insufficiency of Jurisdic¬ 
tional Averments 

Various acts and omissions on the part of defendant 
have been held not to constitute a v/aiver of the objec¬ 
tion based on want of sufficient jurisdictional averments 
In plaintiff’s pleading. 

Defendant does not waive the objection based on 
want of sufficient jurisdictional averments in plain¬ 
tiff’s pleading by a general appearance,^ by failure 
to move to dismiss for want of jurisdiction,® by en¬ 
tering a demurrer on the ground that the declaration 
does not state a cause of action over which the court 


Civil Procedure, Rule 12 (b), 28 U.S. 
C.A., providing that no defense or 
objection is waived by being Joined 
with one or more defenses or objec¬ 
tions in response to pleading or mo¬ 
tion, fact that defendant joined mo¬ 
tion to dismiss for want of jurisdic¬ 
tion with motion to dismiss on ground 
that complaint failed to state claim 
on which relief could be granted did 
not constitute waiver of question of 
jurisdiction. 

U.S.—W. H. Elliott & Sons Co. v. E. 
& F. King & Co., D.C.N.H., 144 P. 
Supp. 401, vacated on other 
grounds, C.A,, 243 F.2d 116, certio¬ 
rari denied 78 S.Ct. 30, 355 U.S. 
823, 2 L.Ed.2d 38. 

Olshansky v. Thyer Mfg. Corpo¬ 
ration, D.C.Ill., 13 F.R.D. 227. 

88. U.S.—Brown v. Fennell, D.C.Pa., 
155 F.Supp. 424—^Ketcher v. Sheet 
Metal Workers’ Intern. Ass’n, D.C. 
Ark., 115 F.Supp. 802. 

99. U.S.—Page v. Wright, C.C.A.I11., 
116 F.2d 449, certiorari dismissed 
61 S.Ct. 831, 312 U.S. 710, 86 U.Ed. 
1142. 

Ambassador East, Inc. v. Orsattl, 
Inc., D.C.Pa., 165 F.Supp. 937, re¬ 
versed on other grounds, C.A., 267 
F.2d 79. 

1 . U.S.—^Bllerd v. Southern Pac. R. 
Co., C.A.I1L, 241 FM 641. 

Consagra Coal Co. v. Borough of 
Blakely, D.C.Pa., 55 F.Supp. 76. 

2. U.S.—^Mitchell v. Maurer, Cal., 
65 S.Ct. 162, 293 U.S. 237, 79 L.Ed. 
338. 

Lowry v. International Broth, of 
Boilermakers, Iron Shipbuilders and 
Helpers of America, C.A.Mlss., 259 
F.2d 568—^Rader v. Manufacturers 
Cas. Ins. Co. of Philadelphia, Pa., 
C.A.N.T.. 242 F.2d 419—Townsend 
v. Bucyrus-Erie Co., C.C.A.Okl., 144 
P.2d 106—^Mathers & Mathers v. 
Urschel, C.C.A.Okl., 74 P.2d 691. 

Erlich V. Wllhelmsen, D.C.N.T., 
44 F.Supp, 414—^Ikeler v. Detroit 
Trust Co., D.C.Mich., 30 F.Supp. 
643, affirmed, C.C.A., Farr v. Detroit 
Trust Co., 116 F.2d 807, and motion 
granted, D.C., Ikeler v. Detroit 
Trust Co., 39 F.Supp. 371—Olsen v. 


Jacklowitz, D.C.N.T., 6 F.Supp. 102, 
affirmed, C.C.A., 74 P.2d 718. 

Albert Pick & Co. v. Cass-Put- 
nam Hotel Co.. D.C.Mich., 41 F.2d 
74—O’Neil v. Co-operative League 
of America, D.C.Pa, 278 F. 737— 
Columbia Digger Co. v. Rector, D. 
C.Wash., 215 F. 618. 

Iowa.—Corpus Jtiris Seonndnm cited 
in Phoenix Finance Corp. v. lowa- 
Wlsconsin Bridge Co., 20 N.W.2d 
457, 460, 237 Iowa 165, certiorari 
denied 66 S.Ct. 1024, two cases, 328 
U.S. 844, 90 L.Ed. 1618. 

25 C.J. p 781 notes 28, 29. 

Dismissal as to nonessential party 
whose citizenship would oust ju¬ 
risdiction see infra § 801. 

Defense cannot be waived 

Defense of lack of jurisdiction be¬ 
cause of absence of diversity of citi¬ 
zenship cannot be waived. 

U.S.—Creedon v. State of New Hamp¬ 
shire, D.C.N.H., 154 F.Supp. 176— 
Jakubowskl v. Central R. Co. of 
New Jersey, D.C.N.T., 88 F.Supp. 
258—Clemente Engineering Co. v. 
DeLiso Const. Co., D.C.Conn., 53 F. 
Supp. 434. 

Answering counterclaim 

One of defendants, by answering 
counterclaim against him filed by a 
codefendant, was not prevented from 
raising objection that court did not 
have Jurisdiction because of lack of 
diversity of citizenship as between 
such defendants, it appearing that de¬ 
fendant who filed counterclaim was 
in fact Interested as a plaintiff, and 
not as a defendant, in the principal 
action. 

U.S.—^Ikeler v. Detroit Trust Co., D. 
C.Mlch,, 30 F.Supp. 643, affirmed, 

C. C.A., Farr v. Detroit Trust Co., 
116 F.2d 807, and motion granted, 

D. C., Ikeler v. Detroit Trust Co., 
39 F.Supp. 371. 

Novation 

(1) In a case In which defendant 
city claimed that the suit was with¬ 
in the “assignee clause” of 28 U.S. 
C.A. § 1369, and was not within the 
jurisdiction of the federal court be¬ 
cause the assignor and defendant 
were corporations of the same state, 

709 


it was held that defendant was es¬ 
topped to raise the objection since, 
as a result of defendant’s consent to 
the assignment of the construction 
contract involved, there was a nova¬ 
tion and assigmor’s citizenship was 
immaterial. 

U.S.—Joseph Miele Const. Co. v. City 
of Niagara Falls, D.C.N.Y., 21 F. 
Supp. 442. 

(2) Effect of novation on opera¬ 
tion of “assignee clause’’ generally 
see Federal Courts § 67. 

3. U.S.—Matthews v. Rodgers, Miss., 
62 S.Ct. 217, 284 U.S. 621, 76 L.Ed. 
447. 

Royalty Service Corporation v. 
City of Los Angeles, C.C.A.CaL, 98 
F.2d 551—St. Paul Mercury In¬ 
demnity Co. V. Red Cab Co., C.C.A. 
Ind., 90 P.2d 229, reversed on oth¬ 
er grounds 58 S.Ct. 586, 303 U.S. 
283, 82 L.Ed. 846—Miller v. First 
Service Corporation, C.C.A.N.D,, 84 
F.2d 680, 109 A.L.R. 1179—Pianta 
V. H. M. Reich Co., CC.AN.T., 77 
F.2d 888—Athan v. Hartford Fire 
Ins. Co., C.C.A.N.Y., 73 P.2d 66— 
Leidecker Tool Co. v. Laster, C.C. 
A.Okl., 39 F.2d 616—^Home Life 
Ins. Co. V. Sipp, C.C.A.N.J., H F. 
2d 474—Carpenter v. Cardan, C.C. 
A.N.Y., 294 F. 616. 

Pepper v. Rogers, C.C.Mass., 128 
F. 987. 

Tlusty V. Gillespie-Rogers-Pyatt 
Co., D.C.N.Y., 36 FSupp. 910—Gyp¬ 
sy Oil Co. V. Oklahoma Tax Com¬ 
mission, D.C.Okl., 6 F.Supp. 6, af¬ 
firmed 54 S.Ct. 772, 292 U.S. 605, 78 
L.Ed. 1467, amended 64 S.Ct. 779, 
292 U.S. 611, 78 L.Ed. 1471—Glns- 
burg V. Pacific Mut. Life Ins. Co. 
of California, D.C.N.Y., 6 F.Supp. 
296, reversed on other grounds, C. 
C.A, 69 F.2d 97. 

25 C.J. p 781 notes 28, 29. 

4. U.S.—^Mason v. Hitchcock, C.C.A. 
Mass., 108 F.2d 134—Costan v. Ma¬ 
nila Electric Co., C.C.A.N.Y., 24 F. 
2d 383. 

D.C.—^Hook & Ackerman v. Hirsh, D. 
C., 98 F.Supp. 477 . 

5. U.S.—Carpenter v, Carden, C.C.A. 
N.Y., 294 F. 616. 
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has jurisdiction,® by pleading to the merits,'^ or by 
going to trial.s 

§ 478. Jurisdiction of Person 

If the court has jurisdiction of the controversy op 
of the subject matter of the action, jurisdiction of de¬ 
fendant may be acquired by consent, and the right to 
object because of lack of jurisdiction of the person may 
be waived. 

If the court has jurisdiction of the controversy 
or of the subject matter of the action, jurisdiction 


of defendant may be acquired by his consent,^ and 
the right to object because of lack of jurisdiction of 
the person may be waived,lo as by seeking aflErma- 
tive relief from the court>^ 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., however, sharply limit acts which constitute a 
waiver of lack of jurisdiction over the person.12 
Thus the failure of defendant to assert the de¬ 
fense of lack of jurisdiction of his person cannot 
at any time prior to his voluntary appearance fairly 


6. XJ.S —^Mason v. Hitchcock, C.C.A. 
Mass., 108 F.2d 134. 

7. U.S.—Goldstone v. Payne, C.C.A. 
N.T., 94 F.2d 855, certiorari de¬ 
nied 68 S.Ct. 1057, 304 U.S. 685, 82 
L..Ed. 1547. 

Expressions to the contrary 
U.S.—Kennedy v. Solar Beflnlng’ Co., 
C.C.A.Ohio. 69 F. 716. 

25 C.J. p 781 note 29. 

EUiner counterclaim 

(1) Defendant by filingr a counter¬ 
claim cannot give a court jurisdic¬ 
tion of a case over which a statute 
denies it jurisdiction, as, for exam¬ 
ple, a case which falls within the 
“assignee clause’* of 28 U.S.C.A. § 
1359. 

U.S.—Goldstone v. Payne, C.C,A.N.T., 
94 F.2d 855, 867, certiorari denied 
68 S.Ct. 1067, 304 U.S. 686, 82 L.Ed. 
1647. 

(2) Defendant is not estopped to 
attack jurisdiction of court, with re¬ 
spect to amount involved, merely by 
filing of counterclaim. 

U.S.—^Home Life Ins. Co. v. Sipp, C. 
C.A.N.J., 11 P.2d 474. 

(3) The view has been expressed 
in a case in which the objection was 
raised by defendant that the requ-i- 
site amount was not Involved, that, 
defendant having interposed a coun¬ 
terclaim and, thus, having invoked 
the jurisdiction of the court for his 
own benefit, he was estopped to de¬ 
ny jurisdiction. 

U.S.—O. J. Lewis Mercantile Co. v. 
Klepner, N.Y., 176 F. 343, 100 C. 
C.A. 286, certiorari denied 30 S.Ct. 
676, 216 U.S. 620, 64 L.Ed. 641. 

(4) In a subsequent case in the 
same circuit, however, it was said 
that, if the court's statement In 
O. J. Lewis Mercantile Co. v. Klep¬ 
ner, supra, is construed to mean 
“that a defendant by filing a coun¬ 
terclaim can give a court jurisdic¬ 
tion in a case over which a statute 
denies it jurisdiction, the statement 
is certainly not supported by the au¬ 
thority cited and must be deemed 
erroneous.” 

U.S.—Goldstone v. Payne, supra. 

(5) In another case it was also 
pointed out that Merchants’ Heat & 
Light Co. V. J. B. Clow & Sons, IlL, 27 


S.Ct. 285, 204 U.S. 286, 61 L.Ed. 488. 
involved the validity of service on a 
defendant corporation and does not 
support the proposition for which 
it was cited in O. J. Lewis Mercan¬ 
tile Co. V. Klepner, supra. 

U.S.—^Home Life Ins. Co. v. Sipp, 
supra. 

8. U S.—Goldstone v. Payne, C.C.A. 
N.Y., 94 P.2d 865, certiorari denied 
58 set 1057, 304 U.S. 686, 82 L. 
Ed. 1547. 

9. U S.—Tucker v. National Linen 
Service Corp., D.C.Ga., 92 F.Supp. 
602, affirmed, C,A., 188 F.2d 265. 
certiorari denied 72 S.Ct. 53, 342 
US. 828, 96 L.Ed. 627—Pinkus v. 
Walker, D.C.N.J., 61 F.Supp. 610— 
O’Donnell v. Slade, D.C.Pa., 6 F. 
Supp. 265. 

Primes Chemical Co. v. Fulton 
Steel Corporation, D.C.N.Y., 254 F. 
454. 

Defects In, and objections as to, proc¬ 
ess and service of process see su¬ 
pra § 224. 

Conseht of state to be sued 

In suit to quiet title to property in 
the United States as trustee for cer¬ 
tain Indian wards, by joining in, and 
assenting to, the appointment of re¬ 
ceiver and extended hearings incident 
thereto and in appointment of mas¬ 
ter and matters relating thereto, the 
state became an active participant 
and thereby consented to be sued 
in the action and submitted to the 
Jurisdiction of the federal district 
court. 

U.S.—U. S. V. Gas & Oil Development 
Co., D.C.Wash., 126 F.Supp. 840, va¬ 
cated on other grounds, CA.., U. S. 
V. State of Washington, 233 F.2d 
811. 

10. U.S.—Merchants* Heat & Light 
Co. V. J. B. Clow & Sons, Ill., 27 
S.Ct. 286, 204 U.S. 286, 61 L.Ed. 488. 

In re Martinez, C.A.Kan., 241 F. 
2d 345—Goldstone v. Payne, C.C.A 
N.Y., 94 F.2d 856, certiorari denied 
58 S.Ct. 1057, 304 U.S, 686, 82 L. 
Ed. 1547—Philadelphia Life Ins. Co. 
V. Burgess, D.C.S.C., 18 P.2d 699. 

Barreiro v. McGrath, D.C.Cal., 
108 F.Supp. 685, modified on other 
grounds, C.C.A., Barreiro v. Brown¬ 
ell, 216 F.2d 586, certiorari denied 
76 S.Ct. 207, 348 U.S. 887, 99 L.Ed. 
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697—Great Lakes Auto Ins. Group 
of Chicago, Ill. V. Shepherd, D.C. 
Ark., 96 F.Supp. 1—Tucker v. Na¬ 
tional Linen Service Corp., D.C.Ga., 
92 F.Supp. 602, affirmed, C.A., 188 
F.2d 265, certiorari denied 72 S.Ct. 
63, 342 U.S. 828, 96 L.Ed. 627— 
Ginn v. Biddle, D.C.Pa., 60 F.Supp. 
630. 

D.C.—Shaull V. U. S., 161 F.2d 891, 
82 U.S.APP.D.C. 174—Green v. 
Obergfell, 121 F.2d 46, 73 App.D.C. 
298. 

Waiver of objections to jurisdiction 
of the person in general see Courts 
§§ 109-111. 

Cases arising before Federal Biales 
of Civil Frocednra 

(1) In suit to enjoin enforcement 
of Judgment against plaintiff which 
had been recovered and assigned by 
one of the defendants, in which plain¬ 
tiff charged that such assignment 
was made fraudulently in order to 
defeat plaintiff’s right to a credit or 
offset of the amount of judgment re¬ 
covered by plaintiff in the Injunction 
suit, such assignor, by pleading his 
discharge in bankruptcy, waived ob¬ 
jection based on want of Jurisdiction 
of the person. 

U.S.—^Dickey v. Turner, C.C.A.Tenn., 
49 F.2d 998. 

(2) Parties, by construing order of 
reference as authorizing report only 
on question of jurisdiction of cause 
of action, waived question as to juris¬ 
diction of person. 

U.S.—^Dickey v. Turner, supra. 

(3) Plaintiffs, in bringing action at 
law arising out of automobile acci¬ 
dent, so far submitted themselves to 
Jurisdiction of the court as to give 
court jurisdiction to determine valid¬ 
ity of grounds for defendants’ spe¬ 
cial appearance in such action as af¬ 
fected by bill in equity by defend¬ 
ants’ insurer for declaratory judg¬ 
ment to determine its liability under 
insurance policy, although bill in 
equity was not served on plaintiffs. 
U.S.—Moulton V. Owler, D.C.N.H., 5 

F.Supp. 700. 

11. U.S.—^Hadden v. Rumsey Prod¬ 
ucts, C.A.N.Y., 196 F.2d 92. 

12. D.C.—^Atlas Van Lines v. Austin, 
Mun.App., 44 A.2d 696. 
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be treated as a waiver of the defense,^3 nor can the 
twenty-day period prescribed by Rule 12 for serving 
a motion or answer raising the defense commence 
to run prior to such appearance but delay in filing 
an answer raising the question of want of juris¬ 
diction until the statute of limitations has run has 
been held to constitute a waiver on the part of a 
defendant who had previously taken an affirmative 
step in the action by filing notice and taking the 


deposition of plaintiff.^5 

Appearance. Before the Federal Rules of Civil 
Procedure became operative, the right to object be¬ 
cause of lack of jurisdiction of the person was 
waived by a general appearance,and a like view 
has been taken in cases arising since such Rules 
became operative an appearance sufficient to 

waive the court’s jurisdiction over a person is a 
matter of intention, actual or implied, and it is not 


13. U.S.—Orange Theatre Corp. v. 
Rayherstz Amusement Corp , C C. 

A.N.J., 139 F.2d 871, certiorari de¬ 
nied 64 S.Ct. 1067, 322 U.S. 740, 88 
L.Ed. 1673. 

Messenger v. U. S., D.C.N.T., 14 
F.B.D. 616, affirmed, C.A., 231 F.2d 
328. 

14. U.S.—Orange Theatre Corp. v. 
Rayherstz Amusement Corp., C.C. 
A.N.J., 139 F.2d 871, certiorari de¬ 
nied 64 set. 1067, 322 U.S. 740, 88 
Li.Ed. 1673. 

15. U.S.—Spearman v. Sterling S. S. 
Co., D.C.Pa., 171 F.Supp. 287. 

mtent 

It is not the function of the court 
to construe correspondence of counsel 
in order to determine the fairness of 
their intentions, with respect to waiv¬ 
er of jurisdictional defense. 

U.S.—Spearman v. Sterling S. S. Co., 
supra. 

16. U.S.—^Dickey v. Turner, C.C.A. 
Tenn., 49 F.2d 998—^Philadelphia 
Life Ins. Co. v. Burgess, D.C.S.C,, 
18 P.2d 699—^Benedict v. Seiberling, 
D.C.Ohlo, 17 F.2d 841. 

Waiver by appearance generally see 
Appearances § 17. 

What constitutes general appearance 
see supra § 246. 

In the District of Coltunbia 

(1) Defendant, by pleading to the 
merits before the court had ruled on 
his special appearance for the pur¬ 
pose of objecting for want of juris¬ 
diction of the person, waived such ob¬ 
jection. 

D.C.—Schlaefer v. Schlaefer, 112 F. 
2d 177, 71 APP.D.C. 360, 130 A.L.R. 
1014—Totten v. Harlowe, 88 P.2d 
765, 66 App.D.C. 373—Orinoco Co. 
V. Orinoco Iron Co., 296 F. 965, 64 
App.D.C. 218, appeal dismissed 44 
S.Ct. 461, 266 U.S. 698, 68 L.Ed. 
1199, motion denied 44 S.Ct. 637, and 
affirmed Mellon v. Orinoco Iron Co., 
46 S.Ct. 63, 266 U.S. 121, 69 L.Ed. 
199, mandate granted 46 S.Ct. 122. 

(2) In an action at law, where 
pleadings or motions relating to the 
merits, or to other matters in addi¬ 
tion to jurisdiction of the person, 
were mingled with a plea or motion 
raising the objection as to want of 
jurisdiction of the person, such ob¬ 
jection was waived. 

B.C.—Schlaefer v. Schlaefer, supra— 


Manning v. Furr, 66 F.2d 807, 62 
App.D.C. 281. 

(3) In eauity, however, it was held 
that the objection for want of juris¬ 
diction of the person was not waived 
by joining, as ground for a motion 
to dismiss, such want of jurisdiction 
with other objections or defenses 
which appeared on the face of the 
bill, in view of District of Columbia 
Equity Rules, Rule 28, formerly Rule 
32, which was precisely or in sub¬ 
stance the same an former Equity 
Rules, Rule 29. 

D.C.—Herzog v. Hubard, 98 F.2d 266, 
68 App.D.C. 383—^Ryan v. McAdoo, 
46 App.D.C. 117. 

(4) Even in equity there was a 
waiver where a motion to dismiss for 
want of jurisdiction of the person 
was joined with an answer going to 
the merits. 

D.C.—Schlaefer v. Schlaefer, supra. 

ITecessity for special appearance 
Before the Federal Rules of Civil 
Procedure became operative, defend¬ 
ant in a suit in equity was required 
to make a special appearance in or¬ 
der to object for want of jurisdiction 
over his person; he waived such ob¬ 
jection by answering. 

U.S.—Gilmore v. Robillard, C.C.A.Cal., 
44 F.2d 296. 

Effect of general appearance for 
partnership 

Notwithstanding a general appear¬ 
ance on behalf of a partnership, lack 
of jurisdiction of persons of individ¬ 
ual partners could be raised on mo¬ 
tion by receivers for partnership to 
require Individual partners to turn 
individual property into estate. 

U.S.—^Beaver Board Cos. v. Imbrie, 

C.C.AN.T., 47 F.2d 271. 

17. U.S.—^Barrelro v. McGrath, D.C. 
Cal., 108 F.Supp. 686, modified on 
other grounds, C.C.A., Barreiro v. 
Brownell, 216 F.2d 585, certiorari 
denied 76 S.Ct. 207, 348 U.S. 887, 
99 L.Ed. 697—The Aguia, D.C.S,C., 
72 F.Supp, 201—^Ball v. Paramount 
Pictures, D.C.Pa, 67 F.Supp. 605— 
Kehaya v. Axton, D.C.N.T., 32 F. 
Supp. 266. 

Submission to jurisdiction 

(1) A person may submit to the ju¬ 
risdiction of the court by a volun¬ 
tary appearance. ! 
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U S —^Eighth Regional War Labor 
Board v. Humble Oil & Refining Co., 
C.CA.Tex., 145 F.2d 462, certiorari 
denied 65 S.Ct. 1677, 325 U.S. 883, 
89 L.Ed. 1998. 

Craig V. Baird, D.C.Mich,, 109 F. 
Supp. 496. 

(2) “It is undoubtedly true that a 
person may be bound by a proceeding 
without filing an answer, notice of 
appearance or by filing any papers in 
the action, or by making himself a 
party by participating as such in the 
action." 

U.S.—^Andrews v. Andrews & An¬ 
drews, D.C.N.Y., 42 F.Supp. 5, 9. 

(3) Creditor and his attorney, by 
applying in a federal district court in 
Pennsylvania for an order which, if 
granted, would allegedly have violated 
an injunction order of a federal dis¬ 
trict court in New York in receiver¬ 
ship proceeding against debtor, and 
by asking for the appointment of a 
receiver in Pennsylvania, did not sub¬ 
ject themselves to jurisdiction of dis¬ 
trict court in New York where pro¬ 
ceeding for appointment of receiver 
in Pennsylvania was not ancillary to 
receivership proceeding in New York. 
U.S.—^Amdrews v. Andrews & An¬ 
drews, supra. 

Appearance by counsel 

(1) Where federal district court 
possessed jurisdiction of subject mat¬ 
ter of action seeking injunctive de¬ 
cree requiring compliance with the 
Fair Labor Standards Act, and all 
defendants appeared by counsel, the 
court possessed jurisdiction over the 
persons involved. 

U.S.—Fleming v. Miller, D.C.Minn., 
47 F.Supp. 1004, modified on other 
grounds, C,C.A., Walling v. Miller, 
138 F,2d 62-9, certiorari denied 64 
S.Ct. 781, 321 U.S. 784, 88 L.Ed. 
1076. 

(2) Statement by an attorney that 
he has received a copy of an order to 
show cause and that he is an at¬ 
torney representing one of the per¬ 
sons named in that order is not nec¬ 
essarily an admission of personal ju¬ 
risdiction over that person, particu¬ 
larly where attorney immediately, on 
behalf of client, files an answer de¬ 
nying personal jurisdiction. 

U.S.—In re Buchwald, D.C.N.Y., 133 

F.Supp. 880. 
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to be inferred except as the result of acts from [ action waive any right, if they ever had any, to 


which an intent may properly be inferred.^S 

Defendant objecting on the ground of lack of 
jurisdiction of the person does not \vaive any rights 
by failing to file special appearances and a vol¬ 
untary general appearance does not constitute a 
waiver of the defense of lack of jurisdiction over 
the person if it is properly raised in the answer,20 
or if defendant at the same time files a motion to 
dismiss or to quash return of service .21 So under 
the Federal Rules of Civil Procedure, Rule 12, 28 
U.S.C.A., a general appearance will not prevent a 
subsequent contest of the court’s jurisdiction over 
the person ,22 but the contest must be timely,22 and 
where defendants’ counsel entered a general appear¬ 
ance by stipulating for an extension of time in which 
to answer or otherwise plead and defendants failed 
to answer or otherwise plead before expiration of 
the time as extended, the general appearance stood, 
and defendants were properly defaulted.^^ 

Under the statute providing for service on non¬ 
resident defendants in actions to enforce liens on 
property within the district, 28 U-S.C.A. § 1655, an 
objection to jurisdiction over the person may be 
waived,25 and is waived when defendant appears 
and pleads to the merits or raises any other issue 
which requires the action of the court other than 
what is necessary to determine jurisdiction.^^ Thus 
it has been held that defendants by entering their 
general appearance in moving to dismiss such an 


question jurisdiction over their persons,27 and can¬ 
not thereafter object to jurisdiction over them for 
all purposes.^® 

The Sherman Act, 15 U.S.C.A. § 5, empowering 
the federal district court to summon a party before 
it although he resides in another district constitutes 
an exception to the general rule of jurisdiction in 
personam, and the court in which such section is 
invoked does not acquire in personam jurisdiction 
over defendants by their appearance to answer the 
anti-trust action; and, therefore, cross claims 
against such defendants by defendants residing 
within the district cannot be permitted.^® 

Even before the Federal Rules of Civil Procedure 
became operative, it was the general rule in the 
federal courts, subject to certain limitations and 
qualifications, that a party whose motion to dismiss 
for want of jurisdiction of the person, made on spe¬ 
cial appearance, was denied did not waive the ob¬ 
jection by subsequently appearing generally and 
contesting the case on the merits.^o 

Pleadings and motions in general. In view of the 
Federal Rules of Civil Procedure, Rule 12 (b), 28 
U.S.C.A., defendant does not waive any rights by 
pleading in the answer want of jurisdiction of the 
person,2i by filing, pursuant to such Rule, a motion 
to dismiss for want of jurisdiction over him,22 by 
moving for a bill of particulars^^ or a more definite 


18. XJ.S.—^U. S. V. Hoerner, D.C.Mont., 
157 F.Supp. 563. 

Partioipatioa In trial Iby order of conrt 
A party appearing specially may 
nevertheless obey the orders of any 
court, even to extent of participating 
in trial of the merits, without waiv¬ 
ing a special appearance, and in obey¬ 
ing orders of court, party having not¬ 
ed a special appearance does not so¬ 
licit, ask, or seek to procure any ac¬ 
tion of any kind on the merits. 

XJ.S.—^Nolan v. Jensen, D.C.Va., 171 
F.Supp. 351. 

19. XJ.S.—Wedekind v. McDonald, D. 
C.Pla., 82 F.Supp. 678. 

20. U.S.—^Kerr v. Compagnie De Ul¬ 
tramar, 250 F.2d 860. 

Kamen Soap Products Co. v. 
Struthers Wells Corp., D.C.N.T., 159 
F.Supp. 706. 

Bowles v. Underwood Corp., D.C. 
Wis., 5 P.R.D. 25. 

21. U.S.—^Devine v. Grilfenhagen, D. 
C.Conn., 31 F.Supp. 624. 

22. U.S.—^Emerson v. National Cylin¬ 
der Gas Co., D.C.Mass., 131 F.Supp. 
299. 

23. U.S.—^Emerson v. National Cylin¬ 
der Gas Co., supra. 


24. U.S.—^Emerson v. National Cylin¬ 
der Gas Co., supra. 

25. U.S.—Campbell v. Murdock, D. 
aOhlo, 90 F.Supp. 297. 

26. U.S.—Campbell v. Murdock, su¬ 
pra. 

notion for more definite statement 
In action to foreclose a mechanic's 
lien was a waiver by defendant of any 
objection to Jurisdiction over defend¬ 
ant personally. 

U.S.—Campbell v. Murdock, supra. 
Motion challenging venue 

A motion to dismiss complaint for 
failure to set forth facts establish¬ 
ing venue waived all other grounds, 
and such motion and special appear¬ 
ance gave court power to proceed with 
adjudication of the cause if objec¬ 
tion to venue was not well taken. 
U.S.—^Branlc v. Wheeling Steel Corp., 
C.C~A.Pa., 152 F.2d 887, certiorari 
denied 66 S.Ct. 902, 327 U.S. 801, 90 
L.Ed. 1026. 

27. U.S.—Graif v. Nieberg, C.AI11., 
233 F.2d 860. 

28. U.S.—Graff v. Nieberg, supra. 

29. U.S.— X7. S. V. Klrasnov, D.C.Pa, 
109 F.Supp. 143. 
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30. U.S.—Philadelphia Life Ins. Co. 
V. Burgess, D.C.S.C., 18 P.2d 599. 

Objection raised by demurrer 
Objection to the jurisdiction of a 
federal court is not waived by an¬ 
swering to the merits after a demur¬ 
rer for the sole purpose of raising 
such objection has been overruled. 
U.S.—In re Atlantic City R. Co., Pa., 
17 S.Ct. 208, 164 U.S. 633, 41 L.Ed. 
579. 

SubseQLuently answering, and going 
to trial, on the merits 
U.S.—^Foster Mllburn Co. v. Chinn, N. 
T., 202 F. 175, 132 C.C.A. 577. 

31. U.S.—Orange Theatre Corpora¬ 
tion V. Rayherstz Amusement Cor¬ 
poration, D.C.N.J., 2 F.R.D. 278, re¬ 
versed on other grounds, C.C.A., 
130 F.2d 185. 

32. U.S.—^Davis v. Enslgn-Bickford 
Co., C.C.A.Ark., 139 F.2d 624. 

Wedekind v. McDonald, D.C.Fla., 
82 F.Supp. 678—Massachusetts 
Farmers Defense Committee v. U. 
S., D.C.Mass., 26 F.Supp. 941. 

33. U.S.—Johnson v. Joseph Schlltz 
Brewing Co., D.C.Tenn., 33 F.Supp. 
176, affirmed, C.C.A., Joseph Schlitz 
Brewing Co. v. Jo^son, 123 F.2d 
1016. 
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statement of facts, or by the procuring of a stipu¬ 
lation of extension of time to answer or otherwise 
move.3^ Assertion of a compulsory counterclaim, 
which is coerced by the Federal Rules of Civil Pro¬ 
cedure, Rule 13 (a), 28 U.S.C.A., is not a voluntary 
submission to the jurisdiction of the federal district 
court, and a jurisdictional defense seasonably raised 
before the assertion of the counterclaim is not there¬ 
by waived. 

Even since the Federal Rules of Civil Procedure 
became effective, however, the view has been taken 
that lack of jurisdiction of the person may be waived 
by a pleading requesting relief similar to that re¬ 
quested by the other party and if the defense of 
lack of jurisdiction over the person is not raised 
by motion before answer or in the answer itself, it 
is waived.38 One who comes into court seeking re¬ 
lief against plaintiff by cross bill or counterclaim 
and actively presses his claim thereby invokes the 
court’s jurisdiction in the case so that he cannot 
thereafter question the authority of the court to pass 
on all questions raised between himself and his ad¬ 


versary. 3 9 

Joinder of defenses. Defendant may properly join 
the defense of lack of jurisdiction of the person 
with other defenses without thereby waiving his 
rights,^® and an objection based on such want of 
jurisdiction is not waived by being joined with one 
or more defenses or objections in a responsive 
pleading or motion.^^ So the right to object for 
want of jurisdiction is not waived or lost by making 
motions to dismiss because of misjoinder of parties 
and because of want of jurisdiction of the person, 
by joining a motion to dismiss on the merits with a 
motion to dismiss for want of jurisdiction of the 
person,43 or by joining in the answer a defense 
based on want of jurisdiction of the person with a 
defense on the merits,or with a counterclaim,^^ 
although there is authority holding that a party sub¬ 
mits himself to the jurisdiction of the court when he 
files an answer pleading to jurisdictional facts and 
also asserting a counterclaim,^® or when he files an 
answer pleading both to jurisdictional facts and the 
merits, and in addition asserts a counterclaim.^'^ 


34. U.S.—Goldfarb v. C. W. Greeson 
Co., D.C.L.a, 76 F.Supp. 899. 

35. U.S—Spearman v. Sterling* S. S. 
Co., D.C.Pa., 171 F.Supp. 287. 

Bartner v Deblasae, D.C.N.T., 20 
F.R.D. 366—Juszczak v. Huber Mfg. 
Co., D.CN.Y., 18 F.R.D. 434. 

D.C.—Kaufman v. U. S., D.C., 36 F. 
Supp. 900. 

36. U.S.—Beaunit Mills, Inc. v. In- 
dustrlas Reunidas F. Matarazzo, 
S.A., D.C.N.Y., 23 F.R.D. 654. 

37. D.C.—Green v. Obergfell, 121 F. 
2d 46, 73 App.D.C. 298. 

Beferelnoe to BtUo 12(b) 

In stating the rule set forth in the 
text, the court referred to Federal 
Rules of Civil Procedure, Rule 12(b). 
D.C.—Green v. Obergfell, supra. 

38. U.S.—Orange Theatre Corpora¬ 
tion V. Rayherstz Ajuusement Cor¬ 
poration, C.C.A.N.J., 139 F.2d 871, 
certiorari denied Orange Theatre 
Corporation v. Brandt, 64 S.Ct. 
1057, 322 U.S. 740, 88 L.Ed. 1673. 

Ginn V. Biddle, D.C.Pa., 60 F. 
Supp. 630. 

39. U.S.—Kincade v. Jeffery-De Witt 
Insulator Corp., C.A.Mass., 242 F. 
2d 328. 

40. U.S.—Greenhood v. Orr & Sem- 
bower, Inc., D.C.Mass., 158 F.Supp. 
906—C. S. Foreman Co. v. H. B. 
Zachry Co., D.C.Mo., 127 F.Supp. 
901. 

D.C.—Gaines v. Gaines, 167 F.2d 621, 
81 U.S.APP.D.C. 260. 

Hook & Ackerman v. Hirsh, D.C., 
98 F.Supp. 477. 

Thorne, Neale & Co. v. Coe, D.C., 
3 F.R.D. 269. 

41. U.S.—Diaz-Hontero v. Brownell, 


C. A.Wash., 217 F 2d 737—Orange 
Theatre Corporation v. Rayherstz 
Amusement Corporation, C.C.A.N. 
J., 139 F.2d 871, certiorari denied 
Orange Theatre Corporation v. 
Brandt, 64 S.Ct. 1067, 322 U.S. 740, 
88 LEd. 1673. 

C. S. Foreman Co. v. H. B. Zach¬ 
ry Co, D.C.Mo., 127 F.Supp. 901— 
Anderson v, Benson, D.C Neb., 117 
F.Supp. 766—Glazier v. Van Sant, 

D. C.Mo., 33 F.Supp. 113. 

C. J. Wieland & Son Dairy Prod¬ 
ucts Co. V. Wickard, D.C.Wis., 4 
P,R.D. 250. 

D.C.—Schlaefer v. Schlaefer, 112 F. 
2d 177, 71 APP.D.C. 350, 130 A.L..R. 
1014. 

Thorne, Neale & Co. v. Coe, D.C., 
3 F.R.D. 269. 

Expressions to the contrary 

In a case arising after the Federal 
Rules of Civil Procedure became ef¬ 
fective, in which Rule 12(b) was cit¬ 
ed in another part of the opinion, the 
court quoted, with apparent approval, 
from 2 Encyc. Pleading and Practice 
pp. 620, 621, as follows: “An objec¬ 
tion to jurisdiction over the person, 
to be availing, must not be raised in 
connection with denial of jurisdiction 
over the subject matter.*' 

U.S—^Hale v. Campbell, D.C.Iowa, 40 
F.Supp. 684, 687. 

Want of Jurisdiction and waht of 

equity 

Joining motion to dismiss for lack 
of jurisdiction with motion to dismiss 
for want of equity, and because of 
failure to join indispensable parties 
defendant, did not waive special ap¬ 
pearance to object for want of juris¬ 
diction of person. 
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U.S—^American-Mexican Claims Bu¬ 
reau V. Morgenthau, D.C.D.C., 26 F. 
Supp. 904. 

42. U.S.—-Glazier v. Van Sant, D.C. 
Mo., 33 F.Supp. 113. 

43. U S.—Greenhood v. Orr & Sem- 
bower, Inc., D.C.Mass., 158 F.Supp. 
906—Johnson & Gould v. Joseph 
Schlitz Brewing Co., D.C.Tenn., 28 
F.Supp. 660, overruled on other 
grounds Johnson v. Joseph Schlitz 
Brewing Co., D.C., 33 F.Supp. 176, 
affirmed, C.C,A., Joseph Schlitz 
Brewing Co, v. Johnson, 123 F.2d 
1016. 

Federal Landlords Committee v. 
Woods, D.C.N.Y., 9 F.R.D. 622. 

D.C.—^American-Mexican Claims Bu¬ 
reau V. Morgenthau, D.C., 26 F. 
Supp. 904. 

44. U.S.-—Shall v. Henry, C.A.I11., 211 
F.2d 226—Fahey v. O’Melveny & 
Myers, C.A.Cal., 200 F.2d 420—-Blank 
V. Bitker, C.C.A.I11., 135 F.2d 962. 

Sadler v. Pennsylvania Refining 
Co., D.C.S.C., 33 F.Supp. 414. 

Schaefer v. Hessinger, D.C.Conn., 
16 P.R.D. 686—Olshansky v. Thyer 
Mfg. Corp., D.C.I11., 13 F.R.D. 227. 

D.C.—Coopersmith v. Stein, D C., 14 
F.R.D. 364—^Frye v Batavia (N. Y ) 
Veterans Administration Emp. Fed¬ 
eral Credit Union No. 189, D.C., 8 
F.R.D. 334. 

46. U.S.—Keil Lock Co. v. Earle 
Hardware Mfg. Co., D.C.N.Y., 16 F, 
R.D. 388. 

46. U.S.—^Beaunit Mills, Inc. v. In- 
dustrlas Reunidas F. Matarazzo, S. 
A., D.C.N.Y., 23 F.R.D. 654. 

47, D.C.—^Hook & Ackerman v. Hirsh, 
D.C., 98 F.Supp. 477. 
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§ 479. Equity Jurisdiction 

While the procedural distinctions between actions at 
law and suits in equity still obtained, objection that ac¬ 
tion was improperly brought in equity could be waived 
if the case was not entirely outside equitable cogni¬ 
zance. 

According to the rule laid down in cases which 
arose prior to the Federal Rules of Civil Procedure, 
28 U.S.C.A., Rule 1 of which provides that such 
Rules shall govern the procedure in cases cognizable 
either at law or in equity, with exceptions indicated, 
and Rule 2 of which provides that there shall be one 
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form of action to be known as a civil action, an 
objection that the action was improperly brought in 
equity, in contrast with the objection that the court 
was without jurisdiction as a federal court, could be 
waived when the case was not entirely outside the 
field of equitable cognizance^® by consent,^® or by 
failure to take it seasonably,or in limine,^! and 
one who voluntarily invoked the equity jurisdiction 
of the federal court could not subsequently urge that 
his bill should be dismissed because of the adequacy 
of the remedy at law.^^ 


IX. OBJECTIONS TO VENUE 


A. IN GENERAL 


§ 480. General Rules 

Improper venue is an affirmative dilatory defense with 
respect to which a defendant may assert his rights to 
the extent of having the action dismissed on proper and 
seasonable objection. 

Improper venue is an afi&rmative dilatory de¬ 


fense,and, accordingly, a defendant, against whom 
an action is brought in a federal district other than 
the particular district or districts in which the ac¬ 
tion may, by statute, be brought against him, may 
assert his rights with respect thereto.Where 


48. U.S.—Atlas Life Ins. Co. v. W. 
I. Southern, Inc., Okl., 69 S.Ct. 
657, 305 U.S. 563, 83 L.Ed. 987, 
conformed to, C.C.A, 105 F.2d 668— 
Twist V. Prairie Oil & Gas Co., 
Okl, 47 S.Ct. 755, 274 U.S. 684, 71 
LEd. 1297. 

Waiver of objection In general see 
Equity § 88. 

As between law and eqnlty 

^'Whether a suit is cognizable in 
law or in equity is not strictly a 
question of jurisdiction in the sense 
of the power of a federal court to 
act . . . and . . . may be 

waived by the parties.'* 

U.S.—^Mutual Life Ins. Co. of New 
York V. Cunningham, C.C.A.Iowa, 87 
F.2d 842, 844, 

Adequacy of remedy at law 

(1) In general. 

U. S.—^Denison v. Keck, C.C.A.Neb., 13 
F.2d 384. 

(2) Objection that complainant had 
adequate remedy at law concerned 
merits, not jurisdiction; hence sub¬ 
mission by both parties of an issue 
on merits other than that of remedy 
at law invoked court’s power in equi¬ 
ty to decide it. 

U.S.—^New York Life Ins. Co. v. 
Kaufman, C.C.A.Cal., 78 F.2d 398, 
certiorari denied 56 S.Ct. 149, 296 
U.S. 626, 80 L.Ed. 445. 

Appointment of receiver 

Where a receiver was appointed by 
the federal court under a state stat¬ 
ute for an insolvent corporation, and 
the corporation raised no objection 
to the jurisdiction of the federal 
court, the jurisdictional question was 
waived, and could not, after two and 
one half years, be raised by a receiv¬ 
er in chancery, appointed by the 
state court, or by stockholders peti¬ 


tioning for a transfer of property 
from the federal receiver to the state 
receiver. 

U.S.—^Kessler v. William Necker, Inc., 
D.C,N.J., 268 F. 654. 

OoiULterclalm 

Plaintiff could not question the 
power of the court to entertain a 
counterclaim where he replied and 
submitted to a trial on the merits, 
even though the counterclaim was 
not a proper one under the former 
Equity Rules. 

U.S.—Pooling Tower Co. v. C. F. 
Braun & Co., C.C.A.Cal., 1 F.2d 
178. 

Evidence not making case in equity 

Objection that evidence did not 
make case in equity could be waived. 
U.S.—Irwin v. Missouri Valley Bridge 
& Iron Co., C.C.A.I11., 19 F.2d 300, 
certiorari denied Irwin, Sherman & 
Ellis V. Missouri Valley Bridge & 
Iron Co., 48 S.Ct. 36, 276 U.S. 640, 
72 L.Ed. 415, certiorari denied Ir¬ 
win, Sherman & Ellis v. Missouri 
Valley Bridge & Iron Co., 48 S.Ct. 
204, 275 U.S. 672, 72 L.Bd. 433. 

49. U.S.—Atlas Life Ins. Co. v. W. 
I. Southern, Inc., Okl., 59 S.Ct. 657, 
306 U.S. 663, 83 L.Ed. 987, con¬ 
formed to, C.C.A., 106 P.2d 668— 
Commonwealth of Pennsylvania v. 
Williams, Pa., 66 S.Ct. 380, 294 U. 
S. 176, 79 L.Bd. 841, 96 A.L.R. 1166, 
followed in Gordon v. Ominsky, Pa., 
65 S.Ct. 391, 294 U.S. 186, 79 L.Ed. 
848. 

Strauss v. U. S. Fidelity & Guar¬ 
anty Co., C.C.A.S.C., 63 F.2d 174, 
certiorari denied 53 S.Ct. 690, 289 
U.S. 747, 77 L.Ed. 1492. 

50. U.S.—Atlas Life Ins. Co. v. W. I. 
Southern, Inc., Okl., 69 S.Ct. 667, 
306 U.S. 663, 83 L.Ed. 987, con¬ 
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formed to, C.C.A., 105 P.2d 668— 
Comonwealth of Pennsylvania v. 
Williams, Pa., 55 S.Ct. 380, 294 U. 
S. 176, 79 L.Ed. 841, 96 A L.R. 1166, 
followed in Gordon v. Ominsky, Pa., 
65 S.Ct. 391, 294 U.S. 186, 79 L.Ed. 
848. 

Strauss v. U. S. Fidelity & Guar¬ 
anty Co., C.C.A.S.C., 63 F.2d 174, 
certiorari denied 53 S.Ct. 690, 289 
U.S. 690, 77 L.Ed. 1482. 

Time for objection 

Unless matter was wholly beyond 
domain of equitable cognizance, ob¬ 
jection to jurisdiction of equity was 
required to be taken at earliest op¬ 
portunity to entitle party to insist on 
it. 

U.S.—Sabine Hardwood Co. v. Hous¬ 
ton Oil Co. of Texas, D.C.Tex., 14 
P.Supp. 743, affirmed C.C.A., 87 P. 
2d 279, certiorari denied 67 S.Ct. 
922, 301 U.S. 694, 81 L.Bd. 1350. 

51. U.S.—Matthews v. Rodgers, 
Miss., 62 S.Ct. 217, 284 U.S. 521, 
76 L.Ed. 447. 

52. U.S.—Sabine Hardwood Co. v. 
Houston Oil Co. of Texas, D.C.Tex., 
14 P.Supp. 743, affirmed, C.C.A., 87 
F.2d 279, certiorari denied 67 S.Ct. 
922, 301 U.S. 694, 81 L.Ed. 1360. 

53. U.S.—Bowles v. American Dis¬ 
tilling Co., D.C.N.Y., 62 P.Supp. 20, 
appeal dismissed, C.C.A., 167 F.2d 
1012 . 

54. U.S.—Olberding v. Illinois Cent. 
R. Co., Ky., 74 S.Ct. 83, 346 U.S. 
338, 98 L.Bd. 39—Nelrbo Co. v. 
Bethlehem Shipbuilding Corpora¬ 
tion, N.Y.. 60 S.Ct. 163, 308 U.S. 166, 
84 L.Ed. 167, 128 A.L.R. 1437—Com¬ 
mercial Casualty Ins. Co. v. Con¬ 
solidated Stone Co., Ohio, 49 S.Ct. 
98, 278 U.S. 177, 73 L.Ed. 262, an¬ 
swer conformed to, C.C.A., 30 P.2d 
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improper venue is properly and seasonably objected case laying venue in the wrong district was required 
to, the action may be dismissed.^^ Prior to the where proper and seasonable objection was made,®® 
enactment of 28 U.S.C.A., § 1406, authorizing trans- and since the enactment of the statute it has been 
fer of such cases if it be in the interest of justice, held that dismissal is required when there is a fail- 
which is discussed infra §§ 515-516, dismissal of a ure to show any injustice by the dismissal.®^ It 


1010—Lee v. Chesapeake & O. By. 
Co., Ky., 43 S.Ct. 230, 260 U.S. 653, 
67 L.Ed. 443—General Inv. Co. v. 
Lake Shore & M. S. By. Co., Ohio, 
43 S.Ct. 106, 260 U.S. 261, 67 L.Ed. 
244. 

W. A. Stackpole Motor Transp., 
Inc. V. Malden Spinning- & Dyeing 
Co., C.A.Mass., 263 P.2d 47—Para¬ 
mount Pictures v. Bodney, C.A.3, 
186 P.2d 111, certiorari denied Bod¬ 
ney V. Paramount Pictures, 71 S. 
Ct. 572, 340 U.S. 953, 95 L.Ed. 687— 
Schoen v. Mountain Producers 
Corp., C.A.Del., 170 F.2d 707, 5 A.L. 
R.2d 1226, certiorari denied 69 S.Ct. 
746, 336 U.S. 937, 93 L.Ed. 1095— 
Boblnson v. Coos Bay Pulp Co., C. 
G.A.Pa., 147 F.2d 512—U. S. ex rel. 
Harrington v. Schlotfeldt, C.C.A.I11., 
136 F.2d 935, certiorari denied 
Krause v. U. S., 66 S.Ct, 680, 327 

U. S. 781, 90 L.Ed. 1008—^Billings 
Utility Co. V. Advisory Committee, 
Board of Governors, C.C.A.Mlnn., 
135 F.2d 108—Graver Tank & Manu¬ 
facturing Corporation v. New Eng¬ 
land Terminal Co., C.C.A.B.I., 125 
F.2d 71—^Doyle v. Lorlng, C.CA., 
Tenn„ 107 P.2d 337, certiorari de¬ 
nied 60 S.Ct. 808, 309 U.S. 686, 84 
L.Ed. 1029—Oklahoma Packing Co. 

V. Oklahoma Gas & Electric Co., C. 

C. A.Okl., 100 P.2d 770, reversed on 
other grounds 60 S.Ct. 215, 308 U.S. 
630, 309 U.S. 4, 84 L.Ed. 447, 537, 
rehearing denied 60 S.Ct. 465, 309 

U. S. 693, 84 L.Ed. 1034—^De Dood 

V. Pullman Co., C.C.A,N.T., 57 P.2d 
171—^Burckhardt v. Northwestern 
Nat. Bank, C.C.A.Or., 38 P.2d 568, 
certiorari denied 50 S.Ct. 463, 281 

U. S. 764, 74 L.Ed. 1172. 

B. Heller & Co. v. First Spice 
Mfg. Corp., D.C.Ill., 172 F.Supp 46 
—^Bensing v. Turner Aviation Corp., 

D. C.I11, 166 F.Supp. 790—Geo-Phys- 
ical Maps, Inc. v. Toycraft Corp., 
D.C.N.Y., 162 F.Supp. 141—^Ferrante 
v. Trojan Powder Co., D.C.Pa., 79 
F.Supp. 602—Carlisle v. S. C. Love¬ 
land Co., D.C.Pa., 77 F.Supp. 61, 
appeal dismissed, C.A., 176 P.2d 418 
—locono V. Anastasio, D.C.N.Y., 75 
F.Supp. 602—^Mission Beverage Co. 

V. Porter, D.C.N.Y., 72 F.Supp. 668 
—^Barrett v. National Malleable & 
Steel Castings Co., D.C.Pa., 68 F. 
Supp. 410—^Herrington v. Thomp¬ 
son, D.C.Mo., 61 F.Supp. 903—^Les- 
nik V. Public Industrials Corp., D. 

C. N.Y., 61 F.Supp. 994—^Krueger v. 
Hider, D.C.S.C., 48 F.Supp. 708— 
Cohen v. Industrial Finance Corp, 

D. C.N.Y., 44 F.Supp. 489—Williams 
V. James, D.C.La., 34 F.Supp. 61— 


U. S. V. Freeman, D.C.Mass., 21 F. 
Supp. 593. 

Pueblo Trading Co. v. Beclama- 
tion Dlst. No. 1600, D.CCal., 4 P.B. 
D. 471. 

Miss.—Louisville & N. B. Co. v. 

Garnett, 96 So. 519, 132 Miss. 468. 
Venue in federal courts see Federal 
Courts §§ 16-25. 

55. U.S.—^Polizzi v. Cowles Maga¬ 
zines, Inc., Fla., 73 S.Ct. 900, 345 

U. S. 663, 97 L.Ed. 1331, clarification 
denied 73 S.Ct. 1128, 346 U.S. 988, 
97 L.Ed. 1397. 

In re Busso, C.A.Mass., 255 F.2d 

97— ^MacNeil v. Whittemore, C.A. 
Vt.. 254 F.2d 820—Hill v. Gregory, 
CA-Ill., 241 P.2d 612, certiorari de¬ 
nied 77 set. 1400, 364 U.S. 938, 1 
L.Ed.2d 1637—Blackmar v. Guerre, 
C.A.La.. 190 F.2d 427, afllrmed 72 
S.Ct. 410, 342 U.S. 512, 96 L Ed. 534 
—Smart v. Woods, C.A. Ohio, 184 
F.2d 714, certiorari denied 71 S.Ct. 
496, 340 U.S. 936, 95 L.Ed. 675— 
Schoen v. Mountain Producers 
Corp., C.A.Del., 170 F.2d 707, cer¬ 
tiorari denied 69 S.Ct. 746. 336 U.S. 
937, 93 L.Ed. 1095. 

Hohensee v. Akron Beacon Jour¬ 
nal Pub. Co., D.C.Ohio, 171 F.Supp. 
90—Ulrich V. Stead, D.C.N.Y., 161 
F.Supp. 891—Colman v. Pitzer, D. 

C. Pa, 160 F.Supp. 862—^Mitchell v. 
Gundlach, D.C.Md., 136 F.Supp. 169 
—Jones V. Badio Corp. of America, 

D. C.N.Y., 129 F.Supp. 440—Weber 

V. Threlkel, D.C.Wyo., 126 F.Supp. 

98— Walkinshaw v. State of Penn¬ 
sylvania, D.C.Pa., 119 F.Supp. 722— 
Clement Martin, Inc. v. Dick Corp., 
D.C.Pa., 97 F.Supp. 961—Waters v. 
Plyborn, D.C.Tenn., 93 F.Supp. 661 
—Plnesich v. Miller, D.C.Pa., 89 F. 
Supp. 639—^International Befugee 
Organization v. Bank of America 
Nat. Trust & Sav. Ass’n, D.C.N.Y., 
86 F.Supp. 884. 

Slvletz V. Yellow Cab Co., D.C. 
Pa., 21 F.B.D. 288—^Howell v. Gray, 
9 F.B.D. 544, motion denied 10 F.B. 
D. 268—Savoia Films S. A. I. v. 
Vanguard Films, D.C.N.Y., 10 F.B. 
D. 64—^Devens v. M. A. Henry Co., 
D.C.N.Y., 8 F.B.D. 368. 

D.C.—Kaminer v. Clark, 177 P.2d 61, 
86 U.S.App.D.C. 206, certiorari de¬ 
nied 70 S.Ct. 147, 338 U.S. 873, 94 
L.Ed. 636. 

Appropriate forrim in. foreign ootin- 
try 

If appropriate forum of action 
against New Jersey corporation for 
personal injuries sustained in Hon¬ 
duras were in a foreign country, ac¬ 
tion would be dismissed. 
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U.S.—^Harrison v. United Fruit Co., 
D.C.N.Y., 141 F.Supp. 36. 

5G. U.S.—Seaboard Bice Milling Co. 
V. Chicago, B. I. & P. By. Co., Mo., 
46 set. 247, 270 U.S. 363, 70 L.Ed. 
633—^Macon Grocery Co. v. Atlan¬ 
tic Coast Line B. Co., Ga., 30 S. 
Ct. 184, 215 U.S. 601, 64 L.Ed. 300. 

Burckhardt v. Northwestern Nat. 
Bank, C.C.A.Or., 38 P.2d 568, cer¬ 
tiorari denied 60 S.Ct. 463, 281 U. 
S. 764, 74 L.Ed. 1172—Jones v. Con¬ 
solidated Wagon & Machine Co., D. 
C.Idaho, 31 P.2d 383, appeal dis¬ 
missed 50 S.Ct. 65, 280 U.S. 619, 
74 L.Bd. 689. 

Baltimore & O. B. Co. v. Thomp¬ 
son, D.C.Mo., 80 F.Supp. 670, af¬ 
firmed, C.A., 180 F.2d 416—^Ferrante 
V. Trojan Powder Co., D.C.Pa., 79 
F.Supp. 602—Saltzman v. Birrell, D. 
C.N.Y., 78 F.Supp. 778—Steele v. 
Dennis, D.C.Md., 62 F.Supp. 73. 
Improper parties or collusive Joinder 
Whenever parties have been im¬ 
properly or colluslvely made or join¬ 
ed to bring case within jurisdiction 
of particular district court, case was 
required to be dismissed. 

U.S.—Southern Textile Machinery Co. 
V. Wovenright Knitting Co., D.C, 
Ohio, 44 P.2d 234. 

Vacation of decree pro oonfesso 
Where the defect was apparent, a 
decree pro confesso was vacated on 
motion of defendant. 

U.S.—^Eldred v. American Palace-Car 
Co., C.C.N.J., 103 F. 209. affirmed 
106 F. 456, 46 C.CA. 1. ^ 

Nonresident defendant 

If a nonresident defendant raised 
an objection to the jurisdiction, based 
on his nonresidence, the suit was re¬ 
quired to be dismissed as to him. 
U.S.—^Weaver v. Atlas Oil Co., D.C. 
La., 31 F.2d 484. 

Geismar v. Bond & Goodwin, D. 
C.N.Y., 39 F.Supp. 636. 

D.C.—^Putnam v. Ickes, 78 F.2d 223, 
64 App.D.C. 339, certiorari denied 
66 S.Ct. 132, 296 U.S. 612, 80 L.Ed. 
434, Lassig v. Ickes, 56 S.Ct. 132, 
296 U.S. 612, 80 L.Ed. 434, Dunn 
v. Ickes, 66 S.Ct. 132, 296 U.S. 612, 
80 L.Ed. 434, Abbot v. Ickes, 56 
S.Ct. 132, 296 U.S. 612, 80 L.Ed. 
434, Hill V. Ickes, 66 S.Ct. 132, 296 

U. S. 612, 80 L.Ed. 434, Thompson 

V. Ickes, 66 S.Ct. 133, 296 U.S. 612, 
80 L.Ed. 434, Hull v. Ickes, 56 S. 
Ct. 133, 296 U.S. 612, 80 L.Ed. 434, 
and Fordham v. Ickes, 66 S.Ct. 138, 
296 U.S. 612, 80 L.Ed. 434. 

26 C.J. p. 707 note 16. 

57. U.S.—Skilling v. Funk Aircraft 
Co., D.C.MO., 173 F.Supp. 989— 
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has even been said that the court may raise improp¬ 
er venue and dismiss the suit on its own motion.^^ 

In an action in a district where defendant could 
not ordinarily be sued where several causes of ac¬ 
tion are joined which are separate and distinct and 
the court has territorial jurisdiction as to defendant 
with respect to one cause of action under a statu¬ 
tory provision specifying the venue of such actions, 
the bill may be dismissed on objection, as far as de¬ 
fendant is concerned, as to the causes of action not 
arising under such special statute,59 but, where the 
other relief sought is incidental to that sought in 
the main action, a motion to dismiss with respect 
thereto is properly denied.®^ 

Subject to the principles authorizing dismissal on 
the ground of forum non conveniens, which are 
discussed infra §§ 486-494, a motion to dismiss will 
be denied where the action is properly brought in the 
district;®^ and defendants as to whom the venue is 
proper are not entitled to dismissal of the complaint 
because the venue was improper as to codefend¬ 
ants. The district court should not dismiss an 


action unless it is clear and certain that the court 
can award no relief where the basis for dismissal is 
one of venue.®9 

fVho may object The privilege of being sued 
only in the specified districts is personal to defend¬ 
ant, and, where there are several defendants, one 
of them cannot raise the objection that a codefend¬ 
ant is not subject to suit in the district where the 
suit is brought,®^ although he may object to the ab¬ 
sence of an indispensable party.®® On the other 
hand, the right to object to venue is not affected by 
the fact that a codefendant is properly before the 
court,®® or waived his right to object to the venue.®*^ 

§ 481. Manner of Raising Objections 

Questions of improper venue may be raised by mo¬ 
tion or by answer at the option of the pleader. 

Under Federal Rules of Civil Procedure, Rule 12 
(b), 28 U.S.C.A., which so in effect provides, ques¬ 
tions of improper venue may be raised by motion 
or by answer at the option of the pleader;®® but, 
under Rule 12 (g), so in effect providing, the ob- 


Jones V. Radio Corp. of America, 
D.CN.Y., 129 P.Supp. 44d. 

58. U.S.—Pacific Mut. L Ins. Co. v. 
Tompkins, W.Va., 101 F. 539, 41 C, 

C. A. 488. . 

Rensing v. Turner Aviation 
Corp., D.C.I11, 166 F.Supp. 790. 

59. U.S.-^Geneva Furniture Mfg. Co. 
V. S. Karpen & Bros., Ill., 35 S.Ct. 
788, 238 U.S. 254, 59 L.Ed. 1295. 

Craig Demagnetizer & Ink Dryer 
Corp. V. Static Control Co., C.C.A, 
N.Y., 295 F. 72. 

60. U.S—N. O. Nelson Mfg. Co. v. 
F. E. Myers & Bro. Co., C,C.A.Tenn., 
25 F.2d 669, modified on other 
grounds 29 F.2d 968. 

61. U.S.—Schoen v. Mountain Pro¬ 
ducers Corp., C.A.Del., 170 P.2d 707, 
certiorari denied 69 S.Ct. 746, 336 
US. 937, 93 L.Ed. 1095. 

Penello v. Milk Drivers and Dairy 
Emp. Local Union No. 246, Intern, 
Broth, of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, AFL-CIO, D.C.Md., 166 
F.Supp. 366—^Wagner Mfg. Co. v. 
Cutler-Hammer, Inc., D.C.Ohio, 84 
F.Supp. 211—^Auburn Capitol The¬ 
atre Corp. V. Schine Chain The¬ 
atres, D.C.N.Y., 83 F.Supp. 872— 
Salvant v. Louisville & N. R. Co., 

D. C.Ky.. 83 F.Supp. 391. 

Transfer on ground of forum non con¬ 
veniens see infra §| 497-514. 

Third-party action 

U.S.—^Barry v. Guldenshuh, D.C.Pa., 
118 F.Supp. 267. 

CoTULterclaim 

U.S.—^H. R. Basford Co. v. Jones, D.C. 
Colon’ 22 F.R.D. 319. 


62. U.S.—Schoen v. Mountain Pro¬ 
ducers Corp., C.ADel., 170 F.2d 
707, certiorari denied 69 S.Ct. 746, 
336 U.S. 937, 93 L.Ed. 1095. 

63. U.S.—McGhan v. F. C. Hayer Co., 
D.C.Minn.. 84 F.Supp. 540. 

64. U.S,—Schoen v. Mountain Pro¬ 
ducers Corp., C.A.Del., 170 P.2d 707, 
5 AL.R.2d 1226, certiorari denied 
69 S.Ct. 746, 336 U.S. 937, 93 L.Ed. 
1095. 

Wyoga Gas & Oil Corporation v. 
Schrack, D.C.Pa., 27 P.Supp. 35, ad¬ 
hered to 29 P.Supp. 682, appeal 
dismissed, C.C.A., Ritter v. Wyoga 
Gas & Oil Corporation, 110 P.2d 524, 
certiorari denied 61 S.Ct. 29, 311 
U.S. 669, 85 L.Ed. 430. 

25 C.J. p 797 note 16, p 707 note 11 
[a]. 

Third-party defendants 

(1) Defendant's privilege of object¬ 
ing to venue of main action was a 
personal privilege which third-party 
defendant could not assert. 

U.S.—Carlisle v. S. C. Loveland Co., 
D.C.Pa., 77 F.Supp. 51, appeal dis¬ 
missed, CA.., 175 P.2d 418. 

(2) In action for injuries sustained 
in automobile accident, defendant’s 
motion as a third-party plaintiff for 
leave to serve a summons on non¬ 
residents of state would be granted 
over plaintiff’s objection raising the 
question of improper venue as to the 
proposed third-party defendants, 
since the only ones who could make 
that objection were the third-party 
defendants. 

U.S.—Seemer v. Ritter, D.C.Pa., 26 F. 
Supp. 688. * 


65. U.S—^Wyoga Gas & Oil Corpora¬ 
tion V. Schrack, D.C.Pa., 27 P.Supp. 
36, adhered to 29 P.Supp. 682, ap¬ 
peal dismissed, C.C.A., Ritter v. 
Wyoga Gas & Oil Corporation, 110 
F 2d 624, certiorari denied 61 S.Ct. 
29, 311 U.S. 669, 85 L.Bd. 430. 

66. U.S.—^Neirbo Co. v. Bethlehem 
Shipbuilding Corporation, C.C.A.N. 
Y., 103 P.2d 766, reversed on other 
grounds 60 S.Ct. 163, 308 U.S. 166, 
84 L.Bd. 167, 128 A.L.R. 1437—Mc¬ 
Lean V. State of Mississippi ex rel. 
Roy, C.C.A.Miss., 96 P.2d 741, 119 
A.L.R. 670, certiorari denied State 
of Mississippi ex rel. Roy v. Mc¬ 
Lean, 69 S.Ct 84, 305 U.S. 623, 83 
L.Ed. 899. 

Richard v. Franklin County Dis¬ 
tilling Co., D.C.Ky., 38 F.Supp. 513. 

Hardin v. Southern Ry, Co., D.C. 
Ga., 300 F. 417. 

67. U.S.—O’Brien V. Weber, D.C.Pa., 
137 P.Supp.'684. 

Effect of waiver on other persons 
generally see infra § 484. 

68. U.S.—^Palrhope Fabrics, Inc. v. 
Mohawk Carpet Mills, Inc., D.C. 
Mass., 140 P.Supp. 313—^Duval v. 
Bathrick. D.C.Mlnn., 31 F.Supp. 510. 

Slvletz V. Yellow Cab Co., D.C. 
Pa., 21 P.R.D. 288—Orange Theatre 
Corporation v. Rayherstz Amuse¬ 
ment Corporation, D.C.N.J., 2 P.R.D. 
278, reversed on other grounds, C, 
C.A., 130 P.2d 185. 

D.C.—^Kaufman v. U. S., D.C., 36 P. 
Supp. 900. 

Motios. held to challenge venne 
A motion to dismiss complaint for 
failure to set forth jurisdiction over 
defendant challenged venue of court 
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jection as to venue, and other objections which may 
be so raised by motion, must all be made in one 
motion, if they are to be raised by motion rather 
than answer.6 9 Rule 12 thus does away with the 
traditional necessity of strict limitation to a special 
appearance by a party who desires to challenge the 
venue, and allows him to make that challenge either 
by separate motion or in the same pleading which 
answers to the merits.'^® Denial of surplus allega¬ 
tions in the complaint addressed to venue is not 
sufficient to entitle defendant to a hearing addressed 
to a dismissal of the complaint for lack of jurisdic¬ 
tion of defendant’s person.*^! 

Defendant must assert the improper venue season¬ 
ably, *^2 or, as it has been said, at the earliest prac¬ 
ticable moment,73 and at the latest before expira¬ 
tion of the period allotted for entering a general ap¬ 
pearance and challenging the merits.*^^ A timely 
objection to venue is one interposed no later than 
the first pleading or motion of a party and an 
objection is timely if set up in the answer^® or with¬ 
in the time allowed for serving answer.77 On 
amendment of the complaint substituting a party 
plaintiff, defendant may answer setting up an im¬ 
proper venue, withdrawing an answer previously 

interposed.78 

The defense that plaintiff’s remedy for patent in¬ 
fringement is by suit against the United States in 


the court of claims, rather than against a private 
corporation which allegedly committed such in¬ 
fringement while under a government contract, is 
not one of the six defenses enumerated in the Fed¬ 
eral Rules of Civil Procedure, Rule 12 (b), 28 U.S. 
C.A., and is, therefore, not properly raised by a 
motion to dismiss for lack of venue.'^9 

Former practice. Prior to the Rules, objections 
to improper venue were taken, on special appear¬ 
ance for that purpose,S9 by motion to set aside the 
service of process^i or motion to dismiss,82 or, as ap¬ 
pears in Abatement and Revival § 16 b (2), by plea 
in abatement to the jurisdiction. Where the fact 
that defendant was sued in the wrong federal dis¬ 
trict appeared on the face of plaintiff’s pleading, 
objection could have been taken by demurrer83 
on special appearance84 for that cause alone.85 
An objection to improper venue was required to be 
made promptly and before pleading to the merits.86 

§ 482. Hearing and Determination 

On the hearing and determination of objections to 
venue in the federal courts, general rules of civil pro¬ 
cedure have been applied. 

There can be no preliminary hearing under the 
Federal Rules of Civil Procedure providing there¬ 
for in the case of the interposition of a defense of 
improper venue where no appropriate issue is ten- 


not its jurisdiction over defendant’s 

person. 

U.S.—Branic v. Wheeling Steel Corp., 
C.C.A.Pa., 152 F.2d 887, certiorari 
denied 66 S.Ct. 902, 327 U.S. 801, 90 
L..Ed. 1026. 

«9. U.S.—Phillips V. Baker, C.C.A. 
Cal., 121 P.2d 752, certiorari denied 
62 S.Ct. 301, 314 U.S. 688, 86 L.Ed. 
551. 

Port Wayne Corrugated Paper 
Co. V. Anchor Hocking Glass Cor¬ 
poration, D.C.Pa., 31 P.Supp. 403. 

70. U.S.—Heiss v. Nielsen, D.C.Neb., 
132 P.Supp. 541. 

71. U.S.—Croney v. Louisville & N. 
R. Co., D.C.N.Y., 14 P.R.D. 356. 

72 U.S.—W. A Stackpole Motor 
Transp., Inc. v. Malden Spinning & 
Dyeing Co., C.A.Mass., 263 P.2d 
47. 

73. U.S.—^Rensing v. Turner Aviation 
Corp., D.C.I11., 166 P.Supp. 790. 

74. U.S.—Commercial Casualty Ins. 
Co. v. Consolidated Stone Co., Ohio, 
49 S.Ct. 98, 278 U.S. 177, 73 L.Ed. 
252, answer to certified auestion 
conformed to, C.C.A., 30 P.2d 1010. 

W. A. Stackpole Motor Transp., 
Inc. V. Malden Spinning & Dyeing 
Co., C.A.Mass., 263 P.2d 47. 

76. U.S.—Pallbrook Public Utility 


Dist. V. U. S. Dist. Court, Southern 
Dist. of Cal., Southern Division, 

C. A,9, 202 F,2d 942. 

76. U.S.—^Mizrahi v. Pandora Frocks, 

D. C.N.T.. 86 P.Supp. 958. 

77. U.S.—Orange Theatre Corp. v. 
Rayherstz Amusement Corp., C.C.A. 
N.J., 139 P.2d 871, certiorari de¬ 
nied 64 S.Ct. 1057, 322 U.S. 740, 88 
L.Bd. 1573. 

When time commences to run 

Time within which motion raising 
defense of improper venue must be 
served commences to run from time 
of service of summons and complaint 
and an unapproved stipulation does 
not serve to extend the time. 

U.S.—Orange Theatre Corp. v. Ray¬ 
herstz Amusement Corp., supra. 

Eactended time 

Motion, raising defense of lack of 
jurisdiction over persons of indi¬ 
vidual defendants, served within time 
extended by district court for serv¬ 
ing a motion or answer was within 
time. 

U.S.—Orange Theatre Corp. v. Ray¬ 
herstz Amusement Corp., supra. 

78. U.S.—Smith v. Nicholson Uni¬ 
versal S. S. Co., D.C.N,Y., 42 P. 
Supp. 1001. 


Substituting special guardian as 
plaintiff 

U.S.—Smith V. Nicholson Universal 
S. S. Co., supra. 

79. U.S.—Tinnerman Products v. 
Adel Precision Products Corp., D. 

C. W.Va., 62 P.Supp. 348. 

80. under former Equity Buies 
U.S.—^Prudential Ins. Co. of America 

V. McKee, C.C.A.N.C., 81 P.2d 508. 

81. U.S.—^Meisukas v. Greenough 
Red Ash Coal Co., N.Y., 37 S.Ct. 
593, 244 U.S. 54, 61 L.Ed. 987. 

25 C.J. p 796 note 11. 

82. U.S.—^Platt V. Massachusetts 
Real-Est. Co., C.C.Mass., 103 P. 706. 

25 C.J. p 797 note 12. 

83. U.S.—Jones v. Consolidated Wag¬ 
on & Machine Co., D.C.Idaho, 31 P. 
2d 383, appeal dismissed 50 S.Ct. 
66, 280 U.S. 619, 74 L.Ed. 689. 

26 C.J. p 796 note 8. 

84. U.S.—Van Doren v. Pennsylvania 
R. Co., N.J., 93 P. 260, 36 C.C.A. 
282. 

85. U.S.—Jones v. Gould, Ohio, 149 
P. 163, 80 C.C.A. 1. 

25 C.J. p 796 note 10. 

86. U.S.—^Bolmer v. U. S. Fidelity 
& Guaranty Co. of Baltimore, Md., 

D. C.Ky., 11 P.Supp. 660. 
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dered by the answer.®"^ On hearings of objections 
to venue, whether defendant is a resident or is 
otherwise in the district, so that suit may properly 
be brought there, is a question of fact.^S A motion 
to dismiss for lack of venue must be decided on the 
facts averred in the complaint and a deposition, 
which for the purpose of the motion will be accepted 
as true,^® but it has been held that the issue whether 
a corporation was doing business within the judicial 
district will not be resolved merely on the pleadings 
and affidavits, but will be left open for determination 
at a trial of the venue issue.Where the com¬ 


plaint states separate causes of action in different 
counts the propriety of the venue must be tested 
separately for each count.^i 

The burden of proving venue is on plaintiff, 92 
although it has been held that where the motion was 
interposed by defendants the burden of proof was 
on them to show that neither of defendants was a 
resident of the district in which the action was 
brought.^ 2 Rules governing evidentiary matters in 
civil proceedings generally are controlling on hear¬ 
ings of objections to venue.94 A finding of waiver 
of venue is not to be lightly reached.95 


87. U.S.—Levin v. Brumberg, D.C. 
N.Y., 42 F.Supp. 747. 

88. U.S.—Gorman v. A. B. Leach & 
Co.. D.CN.Y., 11 F.2d 454. 

Corporations 

(1) Domicile or residence of cor¬ 
poration is ouestion of fact. 

U.S—Gorman v. A. B. Leach & Co., 
supra. 

(2) Whether parent or subsidiary- 
corporation maintains local place of 
business is fact question. 

U.S.—Gray v. Eastman Kodak Co., 
P.C.Pa., 53 F.2d 864. 

(3) What constitutes doing busi¬ 
ness is a question of fact to be 
determined largely according to the 
circumstances. 

U.S.—^Alexander Young Distilling Co. 
V. National Distillers Products Cor¬ 
poration, D.C.Pa., 33 F.Supp. 334, 

89. U.S.—Solt V. Interstate Folding 
Box Co., D.C.Pa., 123 F.Supp. 376, 
reheard 133 F.Supp. 7—Convery v. 
Clairol, Inc., D.C.Pa,, 123 F.Supp. 
29. 

90. U.S,—^Pierce v. Perlite Aggre¬ 
gates, Inc., D.C.Cal., 110 F.Supp. 
684. 

91. U.S.—^Bowles v. American Dis¬ 
tilling Co., D.C.N.Y., 62 F.Supp. 16. 

92. U.S.—^Anderson v. British Over¬ 
seas Airways Corp., D.C.N,Y., 144 
F.Supp. 543—^Pfeiffer v. United 
Booking Office, D.C.I11., 93 F.Supp. 
363—McMaster v. Texas Gulf Pro¬ 
ducing Co., D.C.Tex., 44 F.Supp. 672. 

93. U.S.—U. S. v. Orshek, C.C.A.Neb, 
164 F.2d 741. 

94. Fresniuptions 

(1) Where an affidavit filed by de¬ 
fendants in the government’s action 
to enjoin the acceptance of rebates 
and for the forfeiture of three times 
the sum of money or other valuable 
consideration received or accepted as 
rebates showed that none of the acts 
complained of in the petition took 
place within the district of Delaware, 
the district court in Delaware for 
the purpose of disposing of mo¬ 
tions to dismiss alleging improper 
venue would assume that facts set 
forth In the affidavit were correct and 


would treat them as though they 
had been alleged in the petition. 
U.S.—U. S. V. Phillips Petroleum Co., 
D.C.Del., 36 F Supp. 480. 

(2) Where federal jurisdiction is 
based on diversity of citizenship of 
the parties, in the absence of any as¬ 
sertion to the contrary, plaintiff, hav¬ 
ing sued other defendants in the fed¬ 
eral court of Southern District of New 
York, would be presumed to reside in 
such district. 

U.S.—^Fetter v. Veterans Administra¬ 
tion, D.C.N.Y., 146 F.Supp. 669. 

(3) Court will not presume a 
change of domicile or residence in 
order to defeat venue. 

U.S.—Look Yun Lin v. Acheson, D.C. 

Cal., 87 F.Supp. 463. 

Weight 

More weight is attached to acts 
than declarations of defendant in de¬ 
termining whether he is inhabitant of 
district in which sued. 

U.S.—^E, I. Du Pont De Nemours & 
Co. V. Byrnes. C.C.A.N.Y., 101 F.2d 
14. 

ZSvldelice held sufficient 

(1) To establish venue of court. 
U.S—U, S. v. Univis Lens Co., N.Y., 

62 S.Ct. 1088, 316 U.S. 241, 86 L.Ed. 
1408. 

Whittaker v. Wall, C.A.Neb., 226 
F.2d 868. 

Mahan v, Kenneth B. S. Robert¬ 
son, Limited, D,C.Ky., 133 F.Supp. 
180—Look Yun Lin v. Acheson, D C. 
Cal., 87 F.Supp. 463—^Bator v. Boo- 
sey & Hawkes, D.C.N.Y., 80 F.Supp. 
294. 

(2) To establish that a nonresident 
corporation was not subject to suit in 
district under statute providing that 
a corporation may be sued in any ju¬ 
dicial district in which it is doing 
business. 

U.S.—^Polizzi V. Cowles Magazines, 
Cj^.Fla., 197 F.2d 74, reversed on 
other grounds 73 S.Ct. 900, 346 U.S. 
663, 97 L,Ed. 1331, clarification de¬ 
nied 73 S.Ct, 1128, 345 U.S. 988, 97 
L.Ed. 1397. 

(3) To sustain finding that plain¬ 
tiff was resident of district in which 
venue was laid. 


U.S.—^Murphree v. Mississippi Pub. 
Corp., C.C.A.Miss., 149 F.2d 138, af¬ 
firmed 66 S.Ct. 242, 326 U.S. 438, 90 
L.Ed. 185. 

(4) To establish that defendant 
was resident of another district. 
U.S.—^Norris v. Yates, D.C.Pa., 109 
F.Supp. 436—^Koons v. Kaiser, D.C. 
N.Y., 91 F.Supp. 511. 

Svidence held insufficient 

(1) To establish venue as laid. 
U.S.—Geo-Physical Maps, Inc. v. Toy- 

craft Corp., D.C.N.Y., 162 F.Supp. 
141—Anderson v. British Overseas 
Airways Corp., D.C.N.Y., 144 F. 
Supp. 543. 

(2) To establish defendant’s ex¬ 
press consent to jurisdiction or es¬ 
top defendant to assert lack of ju¬ 
risdiction. 

U.S.—De Dood v. Pullman Co., D.C. 
N.Y., 53 F.2d 95, affirmed, C.C.A., 67 
F.2d 171. 

(3) To establish existence of al¬ 
leged compromise agreement between 
the parties to lay the venue in the 
district. 

U.S.—Mutual Life Ins. Co. of N. Y. 
V. Ginsburg, D.C.Pa., 125 F.Supp. 
920, appeal dismissed C.A., 228 F.2d 
881, certiorari denied Ginsburg v. 
Gregg, 76 S.Ct. 1060, 361 U.S. 979, 
100 L.Ed. 1495, rehearing denied 77 
S.Ct. 26, 362 U.S. 813, 1 L.Ed.2d 71, 
rehearing denied 78 S.Ct. 114, 365 
U.S. 875, 2 L.Ed.2d 79. 

(4) To sustain ground relied on for 
dismissal. 

U.S.—U. S. V. Orshek, C.C.A.Neb., 164 
P.2d 741. 

Evidence obtained by abuse of proc¬ 
ess 

Where only evidence introduced by 
plaintiff tending to show that action 
was laid in proper venue was certain 
evidence obtained by abuse of proc¬ 
ess, and such evidence was sup¬ 
pressed, motion to dismiss amended 
complaint on ground of improper 
venue was granted. 

U.S.—Newmark v. Abeel, D.C.N.Y., 
106 F.Supp. 768. 

95. U.S.—Super Products Corp. v. 
Parkin, D.C.N.Y., 20 F.R.D. 377, 
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In determining objections to venue, the court may, preliminary relief with leave to renew if subse- 
in a proper case, deny the motion without prejudice quently plaintiff makes a proper showing of defend- 
to a subsequent application,®6 and where the defense ant’s amenability.®® 
is one not properly raised by motion to dismiss for 
lack of venue, the motion may be dismissed with § 483. Waiver 

leave given defendant to answer, in which he may ^he statute requfrina that suit be maintained m a 
set up the defenses raised by the motion to dismiss.®*^ particular district merely accords the defendant a per- 
The court dismissing the action because laid in the privilege which may be waived, 

wrong venue will not pass on defendant’s challenge The question of venue relates to the convenience 
of the right of plaintiff to sue in any United States of litigants and as such is subject to their disposi- 
district court.®® On holding that plaintiff failed to tion,i and the statute requiring that suit be main- 
establish that defendant was amenable to suit in the tained in a particular district merely accords de¬ 
district, the court may deny plaintiff’s motion for fendant a personal privilege.® Thus if an action is 


96. U.S.—^Abrams v. Bendix Home 

Appliances, D.C.N.T., 92 F.Supp. 

633. 

Instiffloleiit proof of corporate activi¬ 
ty 

U.S.—Richardson v. North American 
Clay Co., D.C.N.Y., 41 F.Supp. 528. 
Denial to permit examination of de¬ 
fendant 

In antitrust action, where defend¬ 
ant moved to dismiss for Improper 
venue, and plaintiffs requested per¬ 
mission to examine defendant on that 
question, motion to dismiss would be 
denied without prejudice to renewal 
after plaintiffs completed taking of 
such depositions as they deemed nec- 
■essary to meet issue, or in event of 
their failure to proceed diligently 
with taking thereof. 

U.S.—^Abrams v. Bendlx Home Appli¬ 
ances, D.C.N.T., 92 F.Supp. 633. 

97. U.S.—Tinnerman Products v. 
Adel Precision Products Corp., D 
C.W.Va., 62 F.Supp. 348. 

98. U.S.—^International Refugee Or¬ 
ganization V. Bank of America Nat. 
Trust & Sav. Ass’n, D.C.N.Y., 86 F. 
Supp. 884. 

99. U.S.—Geo-Phyalcal Maps, Inc. v. 
Toy craft Corp., D.C.N.Y., 162 F. 
Supp. 141. 

1. U.S.—^Nelrbo Co. v. Bethlehem 
Shipbuilding Corporation, N.Y., 60 
S.Ct. 153, 308 U.S. 165, 84 L.Ed 
167, 128 A.L.R. 1437. 

Riley v. Union Pac. R. Co., C.A. 
Ill., 177 F.2d 673, certiorari denied 
70 S.Ct. 350, 338 U.S. 911, 94 L.Ed. 
561—Townsend v. Bucyrus-Erie 
Co., C.C.A.Okl., 144 P.2d 106—Blank 

V. Bitker, C.C.A.I11., 135 P.2d 962— 
Graver Tank & Manufacturing Cor¬ 
poration V. New England Terminal 
Co., C.C.A.R.I., 125 P.2d 71. 

Herrington v. Thompson, D.C. 
Mo., 61 F.Supp. 903. 

2. U.S.—^Freeman v. Bee Machine 
Co., Mass., 63 S.Ct. 1146, 319 U.S. 
448, 87 L.Ed. 1509, rehearing denied 
64 S.Ct. 27, 320 U.S. 809, 88 LEd. 
489—^Alexander v. Hillman, W.Va., 
66 S.Ct. 204, 296 U.S. 222, 80 L.Ed. 
192—Commercial Casualty Ins. Co. 


V. Consolidated Stone Co., Ohio, 49 
S.Ct. 98, 278 U.S. 177, 73 L.Ed. 252, 
answer to certified question con¬ 
formed to, C.C.A., 30 F.2d 1010— 
Lee V. Chesapeake & O. Ry. Co., 
Ky., 43 S.Ct. 230, 260 U.S. 653, 67 
L.Ed 443—General Inv. Co. v. Lake 
Shore & M. S. Ry. Co., Ohio, 43 S. 
Ct. 106, 260 U.S. 261, 67 L.Ed. 244. 

W. A. Stackpole Motor Transp., 
Inc V. Malden Spinning & Dyeing 
Co., C.AMass., 263 F.2d 47—Graff 
V. Nieberg, C.A.I11., 233 F.2d 860— 
Paramount Pictures v. Rodney, C.A. 

3, 186 P.2d 111, certiorari denied 
Rodney v. Paramount Pictures, 71 
S.Ct. 572, 340 U.S. 953, 96 L.Ed. 687 
—Martin v. Flschbach Trucking 
Co., C.A.Mass., 183 F.2d 63—^Riley 
V. Union Pac. R. Co., C.A.I11., 177 
P.2d 673, certiorari denied 70 S.Ct. 
360, 338 U.S. 911, 94 L.Ed. 561— 
Schoen v. Mountain Producers 
Corp., C.A.Del., 170 P.2d 707, 6 A. 
L.R.2d 1226, certiorari denied 69 
S.Ct. 746, 336 U.S. 937, 93 L.Ed. 
1095—Branlc v. Wheeling Steel 
Corp., C.C.A.Pa., 152 F 2d 887, cer¬ 
tiorari denied 66 S.Ct. 902, 327 U. 
S. 801, 90 L.Ed. 1026—Townsend v. 
Bucyrus-Erie Co., C.C.A.Okl., 144 
P.2d 106—Billings Utility Co. v. 
Advisory Committee, Board of Gov¬ 
ernors, C.C.A.Minn., 135 F.2d 108— 
Graver Tank & Manufacturing Cor¬ 
poration V. New England Terminal 
Co., C.C.A.R.L, 125 F.2d 71—Okla¬ 
homa Packing Co, v. Oklahoma Gas 
& Electric Co., C.C.A.Okl., 100 F. 
2d 770, reversed on other grounds 
60 set. 215, 308 U.S. 630, 309 U.S. 

4, 84 L.Ed. 447, 637, rehearing de¬ 
nied 60 S.Ct. 466, 309 U S. 693, 84 L. 
Ed. 1034—McLean v. State of Mis¬ 
sissippi ex rel. Roy, C.C.A.Mlss., 96 
F,2d 741, 119 A.L.R. 670, certiorari 
denied State of Mississippi ex rel. 
Roy V. McLean, 69 S.Ct. 84, 305 
U.S. 623, 83 L.Ed. 399—Wabash Ry. 
Co. V. Bridal, C.C.A.Mo., 94 F.2d 
117, certiorari denied 59 S.Ct. 63, 
306 U.S. 602, 83 L.Ed. 382—Pruden¬ 
tial Ins. Co. of America v. McKee, 
C.C.A.N.C., 81 P.2d 608—De Dood v. 
Pullman Co., C.C.A.N.Y., 67 P.2d 
171—Burckhardt v. Northwestern 
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Nat. Bank, C.C.A.Or., 38 P.2a 668, 
certiorari denied 50 S.Ct. 463, 281 

U. S. 764, 74 L.Ed. 1172—U. S. Fidel¬ 
ity & Guaranty Co. v. Jaeger Mfg. 
Co., C.C.A.Kan., 1 F.2d 976. 

B. Heller & Co. v. First Spice Mfg. 
Corp., D.C.I11., 172 F.Supp. 46— 
Reusing v. Turner Aviation Corp., 
D.C.Ill, 166 F.Supp. 790—Hill v. 
Upper Mississippi Towing Corp., D. 

C. Minn., 141 F.Supp. 692—O’Brien 

V. Weber, D.C.Pa., 137 F.Supp. 684— 
Heiss V. Nielsen, D.C.Neb., 132 P. 
Supp. 541—^Davis v. Smith, D.C.Pa, 
126 F.Supp. 497, affirmed, C.A., 263 
F.2d 286—^Zabin v. Buxton, D.C.Vt., 
121 F.Supp. 720—^Falter v. South¬ 
west Wheel Co., D.C.Pa., 109 P. 
Supp. 666—Archambeau v. Emer¬ 
son, D.C.Mich., 108 P Supp. 28— 
Kostam© v. Brorby, D.C.Neb., 95 P. 
Supp. 806—^Urso v. Scales, D.C.Pa., 
90 F.Supp. 653—Harvey v. U. S., 

D. C.I11., 86 F.Supp. 609, affirmed C. 
A., 185 P.2d 463—^Zuber v. Pennsyl¬ 
vania R. Co., D.C.Ga., 82 F.Supp. 
670—^Perrante v. Trojan Powder 
Co., D.C.Pa., 79 F.Supp. 602—Car¬ 
lisle V. S. C. Loveland Co., D.C.Pa., 
77 F.Supp. 61, appeal dismissed, C. 
A., 176 P.2d 418—locono v. Anas- 
tasio, D.C.N.Y., 75 F.Supp. 602— 
Eastman Kodak Co. v. Boyce Motor 
Lines, D.C.N.Y., 74 F.Supp. 981— 
Gibson v. U. S. Lines, D.C.Md., 74 
F.Supp. 776—^Mission Beverage Co. 
V. Porter, D.C.N.Y., 72 F.Supp. 568— 
Carlisle v. Kelly Pile & Foundation 
Corp., D.C.Pa., 72 F.Supp. 326, re¬ 
heard 77 F.Supp, 61, affirmed, C.A., 
176 P.2d 414—Barrett v. National 
Malleable & Steel Castings Co., D.C. 
Pa., 68 F.Supp. 410—^Arney v. Cen¬ 
tral Elec. & Gas Co., D.C.Minn., 66 
F.Supp. 401—Porter v. Pinch, D.C. 
Mich., 65 F.Supp. 168—Herrington 
V. Thompson, D.C.Mo., 61 F.Supp. 
903—Lesnik v. Public Industrials 
Corp., D.C.N.Y., 61 F.Supp. 994— 
Krueger v. Hider, D.C.S.C., 48 P. 
Supp. 708—^Da Cunha v. Grasselli 
Chemical Co., D.C.N.J., 46 F.Supp. 
28—Cohen v. Industrial Finance 
Corp., D.C.N.Y., 44 F.Supp. 489— 
Vogel V. Crown Cork & Seal Co., D. 
C.Md., 36 F.Supp. 74—Anderson v. 
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within the general jurisdiction of the federal court, parties, an objection that the action is not brought in 
by reason of the existence of a federal question, the proper district may be waived,^ unless, it has 
or by reason of the citizenship or character of the been held, the action is of a local nature and re¬ 


standard Accident Ins. Co , D.C.La., 
36 F Supp. 7—^^Villiams v. James, 
D.C.La , 34 F.Supp. 61—^Fort Wayne 
Corrugated Paper Co. v. Anchor 
Hocking Glass Corporation, D.C. 
Pa, 31 FSupp. 403—Carby v. Gre¬ 
co, D.C.Ky., 31 F.Supp. 251—U. S. 
V, Freeman, D.C Mass., 21 F.Supp. 
693—O’Donnell v. Slade, D.C.Pa., 
5 F.Supp. 265. 

Thomas Kerfoot & Co. v. United 
Drug Co., DC.Del., 38 F2d 671. 

Krenger v. Pennsylvania R. Co., 
D.C.N.Y., 8 F.R.D. 65, affirmed. C.A., 
174 F.2d 556, certiorari denied Penn¬ 
sylvania R. Co, V. Krenger, 70 S. 
Ct. 140, 338 U.S. 866, 94 L.Ed. 631— 
Lockwood V. Hercules Powder Co., 
D.C.MO., 7 F.R.D. 24. 

Miss.—^Louisville & N. R. Co. v. Gar¬ 
nett, 96 So. 519, 132 Miss. 468. 
Word “hrouglit” In statute provid¬ 
ing that a civil suit must be brought 
in the district where defendant re¬ 
sides means not that the suit can¬ 
not be filed in another district but 
that the district court of such oth¬ 
er district may not proceed to liti¬ 
gate it if defendant claims his privi¬ 
lege to cause its dismissal. 

U.S.—^Motoshaver, Inc, v. Schick Dry 
Shaver, C.C.A.Cal.. 100 F.2d 236. 

8. U.S.—Olberding v. Illinois Cent. 

R. Co., Ky., 74 S.Ct. 83, 346 U.S. 
338, 98 L.Ed. 39—Neirbo Co. v, 
Bethlehem Shipbuilding Corpora¬ 
tion, N.T., 60 S.Ct, 153, 308 U.S. 165, 
84 L.Ed. 167, 128 A.L.R, 1437— 
Alexander v, Hillman, W.Va., 56 S. 
Ct. 204, 296 U.S. 222, 80 L.Ed. 192— 
Commercial Casualty Ins, Co. v. 
Consolidated Stone Co., Ohio, 49 S. 
Ct. 98, 278 U.S. 177, 73 L.Ed. 252, 
answer to certified question con¬ 
formed to, C.C.A., 30 P.2d 1010— 
Panama R. Co. v. Johnson, N.Y., 44 

S. Ct. 391, 264 U.S. 375, 68 L.Ed. 
748—^Peoria & P. U. Ry. Co. v. U. 
S., Ill., 44 S.Ct. 194, 263 U.S. 528, 68 
L.Ed. 427—Lee v. Chesapeake & O. 
Ry. Co.. Ky., 43 S.Ct. 230, 260 U.S, 
653, 67 L.Ed. 443—General Inv, Co. 
v. Lake Shore & M. S. Ry. Co., Ohio, 
43 S.Ct. 106, 260 U.S. 261, 67 L.Ed. 
244—In re Chicago, R. I. & P. Ry. 
Co., Ohio. 41 S.Ct. 288, 256 U.S. 
273, 65 L.Ed. 631. 

W. A. Stackpole Motor Transp., 
Inc. V. Malden Spinning & Dyeing 
Co., C.A.Mass., 263 P.2d 47—Behim- 
er V. Sullivan. C.A.I11.. 261 F.2d 467 
'—^Blaski V. Hoffman, C.A., 260 P.2d 
317—^Davis V. Smith, CA-Pa., 253 
F.2d 286—Graff v^ Nieberg. C.A.I11., 
233 F.2d 860—McCoy v. Siler, C.A. 
Pa., 205 F.2d 498, certiorari denied 
74 S.Ct. 120, 846 U.S. 872, 98 L.Ed. 
380—Rubens v. Ellis, C.A.Tex., 202 
F.2d 415—^Feinsinger v. Bard, C.A. 


Wis., 195 P.2d 45—^Paramount Pic¬ 
tures V. Rodney, C.A.3, 186 F.2d 
111, certiorari denied Rodney v. 
Paramount Pictures, 71 S.Ct. 572, 
340 U.S. 953, 95 L.Ed. 687—Martin 
V. Fischbach Trucking Co., C.A. 
Mass., 183 P.2d 53—Riley v. Union 
Pac. R. Co., CA.I11.. 177 P.2d 673, 
certiorari denied 70 S.Ct. 350, 338 
U.S. 911, 94 LEd. 561—Carlisle v. 
S. C. Loveland Co., C.A.Pa, 175 F. 
2d 418—Schoen v. Mountain Pro¬ 
ducers Corp., C.A.Del., 170 P.2d 
707. 5 A.L.R.2d 1226, certiorari de¬ 
nied 69 S.Ct. 746, 336 U.S. 937, 93 
L.Ed. 1095—^Branic v. Wheeling 
Steel Corp.. C.C.A.Pa., 152 P.2d 887, 
certiorari denied 66 S.Ct. 902, 327 

U. S. 801, 90 L.Ed. 1026—Robinson v. 
Coos Bay Pulp Co., C.C.APa., 147 
P.2d 512—Townsend v. Bucyrus- 
Erie Co., C.CA.Okl., 144 F.2d 106— 
Davis V. Ensign-Blckford Co., C.C. 

A.Ark., Iu9 F.2d 624—U. S. ex rel. 
Harrington v. Schlotfeldt, C.C.A. 
Ill., 136 F.2d 935, certiorari denied 
Krause v. U. S, 66 S.Ct. 680, 327 U. 
S. 781. 90 L.Ed. 1008—Billings Utili¬ 
ty Co, v. Advisory Committee, Board 
of Governors, C.C.A.Minn., 135 P.2d 
108—Graver Tank & Manufactur¬ 
ing Corporation v. New England 
Terminal Co.. C.C.A.R.I., 125 F.2d 71 
—Lopata V. Handler, C.C.A.Okl., 
121 F.2d 938—^Ripperberger v. A. C. 
Allyn & Co., C.C.A.N.Y., 113 F.2d 
332, certiorari denied 61 S.Ct. 136, 
311 U.S. 695, 86 L.Ed. 450—Doyle 

V. Lonng, C.C.A.Tenn.. 107 F.2d 337, 
certiorari denied 60 S.Ct. 808, 309 
U.S. 686, 84 L,Ed. 1029—Burns v. 
Ender Coal & Coke Co., C.C.A.Ind., 
104 P.2d 964—Oklahoma Packing 
Co. V. Oklahoma Gas & Electric Co.. 
C.C.A.Okl., 100 F.2d 770, reversed 
on other grounds 60 S.Ct. 215, 308 

U. S. 630, 309 U.S. 4. 84 LEd. 447, 
537, rehearing denied 60 S.Ct. 465, 
309 U.S. 693, 84 L.Ed. 1034—Mc¬ 
Lean V. State of Mississippi ex 
rel. Roy, C.C.A.Mlss., 96 F.2d 741, 
119 A.LR. 670, certiorari denied 
State of Mississippi ex rel. Roy 

V. McLean, 69 S.Ct. 84, 305 U.S. 

623, 83 L.Ed. 399—^Prudential Ins. 
Co. of America v. McKee, C.C.A., 
N.C., 81 F.2d 508—Utah Radio 

Products Co. V. Boudette, C.C.A. 
Mass., 78 P.2d 793—^De Dood v. 
Pullman Co.. C.C.A.N.Y., 57 F.2d 
171—^Burckhardt v. Northwestern 
Nat. Bank, C.C.A.Or., 38 P.2d 668, 
certiorari denied 60 S.Ct. 463, 281 
U.S. 764, 74 L.Bd. 1172—Brooks v. 
Yarbrough. C.C.A.Okl., 37 P.2d 627 
—^U. S. Fidelity & Guaranty Co. v. 
Jaeger Mfg. Co., C.C.A.ICan., 1 F.2d 
976—Shanberg v. Fidelity & Casu¬ 
alty Co., Mo., 158 F. 1, 86 C.C.A. 843, 
19 L.R.A..N.S., 1206. 
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B. Heller & Co. v. First Spice 
Mfg. Corp., D.C.Ill., 172 F.Supp. 46— 
McGrath v. Lund's Fisheries, Inc, 
D.C.Del., 170 F.Supp. 173—^Reusing 
V. Turner Aviation Corp., D.C.Ill., 
166 F.Supp. 790—Geo-Pliysical 
Maps, Inc. v. Toycraft Corp., D.C. 
N.Y.. 162 F.Supp. 141—Schultz v. 
McAfee, D.C.Me., 160 F.Supp. 210— 
Commerce Mfg. Co. v. Blue Jeans 
Corp., D.C.N.C., 146 F.Supp. 16— 
Hill V. Upper Mississippi Towing 
Corp., D.C.Minn., 141 F.Supp. 692— 
O’Brien v. Weber, D.C.Pa., 137 F. 
Supp. 684—Heiss v. Nielsen, D.C. 
Neb., 132 F.Supp. 641—General Elec. 
Co. V. Central Transit Warehouse 
Co., D.C.Mo., 127 F.Supp. 817—Zabin 
V. Buxton, D.C.Vt., 121 F.Supp. 730 
—^Archambeau v. Emerson, D.C. 
Mich., 108 F.Supp. 28—Kostamo v. 
Brorby, D.C.Neb., 95 F.Supp. 806— 
Waters v. Plybom, D.C.Tenn., 93 F. 
Supp. 651—Tucker v. National 
Linen Service Corp., D.C.Ga., 92 F. 
Supp. 502, affirmed, C.A., 188 F.2d 
265, certiorari denied 72 S.Ct. 63, 
342 U.S. 828, 96 L.Ed. 627—Fer- 
rante v. Trojan Powder Co., D.C. 
Pa., 79 F.Supp. 602—^Aaron v. Ag- 
wlllnes, D.C.N.Y., 76 F.Supp. 604— 
locono V. Anastasio, D.C.N.Y., 76 
F.Supp. 602—^Eastman Kodak Co. 
V. Boyce Motor Lines, D.C.N.Y., 74 
F.Supp. 981—Gibson v. U. S. Lines, 
D.CMd., 74 F.Supp. 776—Darby v. 
Philadelphia Transp Co., D.C.Pa., 
73 F.Supp. 622—Mission Beverage 
Co. V. Porter, D.C.N.Y., 72 F.Supp. 
668—^Barrett v. National Malleable 
& Steel Castings Co., D.C.Pa., 68 F. 
Supp. 410—^Arney v. Central Elec. 
& Gas Co., D C.Minn., 66 F.Supp. 
401—Porter v. Pinch, D.C.Mich., 65 
F.Supp. 168—Steele v. Dennis, D.C. 
Md., 62 F.Supp. 73—Shell Develop¬ 
ment Co. V. Universal Oil Products 
Co., D.C.Del., 61 F.Supp. 925, af¬ 
firmed, C.C.A., 167 F.2d 421, and re- 
argument denied 63 F.Supp. 476— 
Herrington v. Thompson, D.C.Mo., 
61 F.Supp. 903—Lesnik v. Public In¬ 
dustrials Corp., D.C.N.Y., 61 F. 

Supp. 994—^Krueger v. Hider, D.C.S. 

C. , 48 F.Supp. 708—Da Cunha v. 
Grasselli Chemical Co., D.C.N.J., 
46 F.Supp. 28—Cohen v. Industrial 
Finance Corp., D.C.N.Y., 44 F.Supp. 
489—Martin v. Lain Oil & Gas Co., 

D. C.I11., 36 F.Supp. 252—Vogel v. 
Crown Cork & Seal Co., D.C.Md., 36 
F.Supp. 74—^Anderson v. Standard 
Accident Ins. Co., D.C.La., 36 F. 
Supp. 7—^Williams v. James, D.C. 
La., 34 F.Supp. 61—Zwerling v. New 
York & Cuba Mail S. S. Co., D.C. 
N.Y., 33 F.Supp. 721—Fort Wayne 
Corrugated Paper Co. v. Anchor 
Hocking Glass Corporation, D C. 
Pa,, 81 F.Supp. 403—Carby v. Greco, 
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quired to be brought in a district other than that in 
which it is brought^ So, while it has been broadly- 
stated that defendant may consent to be sued any¬ 
where,^ and that the want of venue may be cured by 


consent of the parties,6 venue may not be contracted 
away in the face of a specific statute which prohibits 
such contracting,*^ and it has been held that venue 
cannot be waived in a forum in which an action has 


D.C.Ky., 31 F.Supp. 251—Sterns v 
Maguire, D.C.N.Y., 23 F.Supp. 826— 
U. S. v. Freeman, D C Mass, 21 F. 
Supp 693—O’Donnell v. Slade, D.C. 
Pa., 5 F.Supp. 265. 

Goetz V. Interlake S. S. Co, D.C. 
N.T., 47 F.2d 753—Thomas Kerfoot 
& Co. V. United Drug Co., D.C.Del., 
38 F.2d 671—Gorman v. A. B. Leach 
& Co., D.C.N.Y., 11 F.2d 454. 

Sivietz v. Yellow Cab Co., D.C. 
Pa., 21 P.R.D. 288—^Krenger v. 
Pennsylvania R. Co., D.C.N.Y., 8 F. 

B. D. 66. affirmed, C.A., 174 F 2d 656, 
certiorari denied Pennsylvania R. 
Co. V. Krenger, 70 S.Ct. 140, 338 
U.S. 866, 94 L.Bd. 631—Wachtler v. 
Chicago. M., St. P. & P. R. Co., D.C. 
Minn., 7 F.R.D. 660—^Lockwood v. 
Hercules Powder Co., D.C.Mo., 7 
P.R.D. 24. 

D.C.—^Fehlhaber Pile Co. v. Tennes¬ 
see Val. Authority, 166 P.2d 864, 81 

U. S.APP.D.C. 124. 

Miss.—Louisville & N. R. Co. v. Gar¬ 
nett, 96 So. 619, 132 Miss. 468. 

25 C.J. p 794 note 86. 

Jurisdiction dependent on: 

Citizenship or character of parties 
see Federal Courts §§ 44-73. 
Existence of federal question see 
Federal Courts §§ 27-43. 
CoxLctLrreiLt or exclusive JnrlsdlctloxL 
of federal and state courts 
Venue jurisdiction under statute 
requiring suit to be brought in dis¬ 
trict of which defendant is an in¬ 
habitant does not depend on wheth¬ 
er jurisdiction of federal court is 
concurrent with that of state court 
or exclusive thereof and, in either 
case, it may be waived. 

U.S.—Independent Pneumatic Tool 
Co. v. Chicago Pneumatic Tool Co., 
D.C.Ill., 74 F.Supp. 602, affirmed, 

C. C.A., 167 F.2d 1002, certiorari 
denied Chicago Pneumatic Tool Co. 

V. Independent Pneumatic Tool 
Co., 69 S.Ct. 46, 336 U.S. 823, 93 L. 
Ed. 377—^Vogel v. Crown Cork & 
Seal Co., D.C.Md., 36 F.Supp. 74. 
laronresldent can waive venue and 

submit to jurisdiction of a district 
court as effectively as a resident. 
U.S.—Switzer Bros., Inc. v. Chicago 
Cardboard Co., C.A.I11., 262 F.2d 
407. 

Actions within special statutes 

(1) Jones' Act, or Seamen's Act, 
46 U.S.C.A. § 688. 

U.S.—Mannion v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.N.Y., 9 F.2d 894. 

Neset V. Christensen, D.C.N.Y., 
92 F.Supp. 78—Burris v. Matson 
Nav. Co., D.C.N.Y., 37 F.Supp. 648. 

Johnson v. Panama R. Co., D.C. 
N.Y., 277 F. 869. 
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(2) Federal Employers’ Liability 
Act, 45 U S.C.A. § 51. 

U.S.—^Wabash Ry. Co. v Bridal, C. 
CA.Mo., 94 F.2d 117, certiorari de¬ 
nied 69 S.Ct. 63, 305 U.S. 602, 83 
L.Ed. 382. 

(3) Tucker Act, 28 U.S.C.A. § 41 

( 20 ). 

D.C.—Kaufman v. U. S., D.C., 36 F. 
Supp. 900. 

Three-judge court 
In federal courts, including three- 
judge court, venue may be waived. 
U.S.—^Hudson & Manhattan R. Co. v. 
U. S., D.CN.Y.. 28 F.Supp. 137. 

United States and its officials and 
agencies may waive objection of im¬ 
proper venue. 

U.S.—Panhandle Eastern Pipe Line 
Co. V. Federal Power Commission, 
65 S.Ct. 821, 324 US. 635, 89 L.Ed. 
1241—Industrial Addition Ass'n v. 
C. I. R., Tenn., 65 S.Ct. 289, 323 

U. S. 310, 89 L.Ed. 260. 

Commercial Trust Co. v. U. S. 

Shipping Board Emergency Fleet 
Corporation, C.C.A.N.Y., 48 F.2d 113 
—Senitha v. Robertson, C.C.A.Md., 
45 F.2d 51. 

Katsuml Yoshida v. Dulles, D.C. 
Hawaii, 116 F.Supp. 618—Barreiro 

V. McGrath, D.C.Cal., 108 F.Supp. 
685, modified on other grounds, C. 
A., Barreiro v. Brownell, 215 P.2d 
685, certiorari denied 75 S.Ct. 207, 
348 U.S. 887, 99 L.Ed. 697. 

John K. & Catherine S. Mullen 
Benev. Corporation v. U. S., D.C. 
Idaho, 40 F.2d 937—Choremi v. U 
S., D.C.Mass, 28 F 2d 913. 

26 CJ. p 712 note 74. 

A surety company may waive its 
right to be sued only in the desig¬ 
nated districts. 

U.S.—Title Guaranty & Surety Co. v. 
U, S., Pa., 187 F. 98, 109 C.C.A. 106, 
certiorari denied 32 S.Ct. 623, 223 

U. S. 720, 66 L.Ed 629—U. S. v. 
California Bridge & Construction 
Co., C.C.Pa., 152 F. 669. 

Determination of scope of waiver 
Scope of a foreign corporation’s 
consent and waiver of venue must 
be determined as a factual question, 
and. In deciding such issue of fact, 
court will appropriately consider ac¬ 
tual language of any document filed 
by corporation with reference to 
service of process on it and will con¬ 
strue that expression of consent in 
light of statutory scheme and re¬ 
quirements it was designed to satis¬ 
fy. 

U.S.—Sunbury Wire Rope Mfg. Co. 

V. U. S. Steel Corp., C.A.Pa., 230 
F.2d 611. 


4. U.S.—B. Heller & Co. v. First 
Spice Mfg. Corp., D C.Ill, 172 F. 
Supp. 46—^Vogel V. Crown Cork & 
Seal Co, D.C.Md, 36 F.Supp. 74. 

Matarazzo v. Hustin, D.C.N.Y., 
256 F. 882. 

5. US —Tucker v. National Linen 
Service Corp., D.C.Ga., 92 F.Supp. 
502, affirmed, C.A., 188 F 2d 265, 
certiorari denied 72 S.Ct. 63, 342 

U. S. 828, 96 L.Ed. 627. 

Xadlvldual as well as a corpora¬ 
tion may consent to be sued in a 
district other than that of his resi¬ 
dence. 

U.S —Surclo Mfg. Co. v. Dunlap, D.C, 
Pa., 76 F.Supp. 552. 

6. U.S.—Industrial Addition Ass’n 

V. C. I. R., Tenn., 65 S.Ct. 289, 323 
U.S. 310, 89 LEd. 260. 

Aaron v. Agwilines, D C.N.Y., 75 
F.Supp. 604. 

Compliance with Plctitious Names 
Act 

Defendant residing in, and con¬ 
ducting mercantile business in, Phil¬ 
adelphia under assumed or fictitious 
name and registering such name un¬ 
der Pennsylvania Fictitious Names 
Act and thereafter moving to New 
Jersey but continuing to operate 
business in Philadelphia waived his 
privilege of objecting to being sued 
in federal district court for East¬ 
ern District of Pennsylvania or con¬ 
sented to be sued therein, and could 
not complain that such court was 
without jurisdiction founded on di¬ 
versity of citizenship. 

U.S.—Surclo Mfg. Co. v. Dunlap, D.C. 
Pa, 76 F.Supp. 552. 

7- U.S.—Sherman v. Pere Marquette 
Ry. Co., D.C.I11., 62 F.Supp. 690. 

Krenger v. Pennsylvania R. Co., 
D.C.N.Y., 8 P.R.D. 65, affirmed, C. 
A., 174 P.2d 666, certiorari denied 
Pennsylvania R. Co. v. Krenger, 70 
S.Ct. 140, 338 U.S. 866, 94 LEd. 531. 

Gonsideratloii 

Injured railroad worker by endors¬ 
ing on the back a voucher reciting 
receipt of money paid by employer 
as an advance on claim for injuries 
did not agree to terms appearing on 
face of voucher or do anything which 
would constitute consideration for 
payment so as to preclude such pay¬ 
ment from constituting considera¬ 
tion for waiver of employee's venue 
rights under Federal Employers’ Lia¬ 
bility Act, § 6, 46 U.S.C.A. § 66. 

U.S.—^Akerly v. New York Cent. R. 
Co., D.C.Ohio, 73 F.Supp. 903, re¬ 
versed on other grounds, C.C.A., 
168 F.2d 812. 
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not and could not have been properly brought by the 
opposing party.8 

Effect of waiver. When the court has jurisdiction 
it has power to decide a case brought before it, even 
though the court having venue is one sitting in an¬ 
other jurisdiction.^ 

§ 484, -What Constitutes 

a. In general 

b. Former practice 


a. In Greneral 

Waiver of objection to Improper venue occurs when* 
ever the party by some act manifests an Intent to forego 
the privilege, and may be express or Implied. 

Waiver of objection to improper venue occurs 
whenever the party by some act manifests an intent 
to forego the privilege.^® The objection may be 
waived expresslyor by implication, as by conduct 
inconsistent with the assertion of the objection.^^ 
Thus this privilege may be lost by failure to object^^ 
seasonably,or by failure to sustain the objection 


8. U.S.—^Behimer v. Sullivan, C.A. 

Ill., 261 F.2d 467-~BIaski v. Hoff¬ 
man, C.A.7, 260 F.2d 317. 

9. U.S.—Industrial Addition Ass’n v. 

C. I. R., Tenn., 65 S.Ct. 289, 323 
U.S. 310, 89 L.Ed. 260. 

Tenne xig*!!! not seasonably asserted 
Where right to have cause heard 
in court of proper venue was lost 
because not seasonably asserted, 
court of trial having jurisdiction but 
not proper venue may render judg¬ 
ment binding on parties. 

U.S.—Industrial Addition Ass'n v. C. 

I. R., supra. 

10. U.S.—Heiss v. Nielsen, D.C.Neb., 
132 F.Supp. 641—Davis v. Smith, 

D. C.Pa., 126 F.Supp. 497, affirmed, 
C.A., 253 F.2d 286. 

11. U.S.—^McCoy V. Siler, C.A.Pa., 
205 P.2d 498, certiorari denied 74 
S.Ct. 120, 346 U.S, 872, 98 L.Ed. 
380—Jones Store Co. v. Dean, C. 
C.A.MO., 56 F.2d 110, certiorari de¬ 
nied Dean v. Jones Store Co., 62 
S.Ct. 641, 286 U.S. 559, 76 L.Ed. 
1292. 

Schultz V. McAfee, D.C.Me., 160 
F.Supp. 210—Davis v. Smith, D.C. 
Pa., 126 FSupp, 497, affirmed, C.A., 
263 F.2d 286—Falter v. Southwest 
Wheel Co., D.C.Pa., 109 F.Supp. 
556—^Archambeau v. Emerson, D.C. 
Mich., 108 F.Supp. 28—Steele v. 
Dennis, D.C.Md., 62 F.Supp. 73— 
Martin v. Lain Oil & Gas Co., D.C. 

Ill., 36 FSupp. 252. 

Foreign corporation’s doing business 
or appointing agent within state 
as consent to be sued In federal 
district court in state see Federal 
Courts § 21. 

Waiver by United States 
U.S.—John K. & Catherine S. Mul¬ 
len Benev. Corporation v. U, S., 
D.C.Idaho, 40 F.2d 937. 

Argumentative concession held not 
waiver 

Under rule that court is not con¬ 
trolled or bound by agreement of 
counsel on question of law, coun¬ 
sel’s concession in argument to dis¬ 
trict Judge that if action was con¬ 
trolled by designated statute a par¬ 
ticular case applied and question of 
venue was waived was not an effec¬ 
tive waiver. 


U.S.—American Chemical Paint Co. 
v. Dow Chemical Co., C.C.A.Mich., 
164 F.2d 208. 

12 . U.S.—McCoy v. Siler, C.A.Pa., 
205 P.2d 498, certiorari denied 74 
S.Ct. 120, 346 U.S. 872, 98 L.Ed. 
380—Buffum v. Chase Nat. Bank 
of City of New York, C.A.I11., 192 
P,2d 58, certiorari denied 72 S.Ct. 
558, 342 U.S. 944, 96 L.Ed. 702— 
Gorman v. A. B. Leach & Co., D.C. 
N.Y., 11 F.2d 454. 

Schultz V. McAfee, D.C.Me., 160 
F.Supp. 210—^Davis v. Smith, D.C. 
Pa., 126 F.Supp. 497, affirmed, C.A., 
253 F,2d 286—^Falter v. Southwest 
Wheel Co., D.C.Pa., 109 F.Supp. 656 
—^Archambeau v. Emerson, D.C. 
Mich., 108 F.Supp. 28—Steele v. 
Dennis, D.C.Md., 62 F.Supp. 73. 
Change of reslddnce by corpora¬ 
tion without following statutory pro¬ 
cedure for making such change was 
held to constitute waiver of right to 
object to suit in district of aban¬ 
doned residence. 

U.S.—Gorman v. A. B. Leach & Co., 
D.C.N.Y., 11 F,2d 464. 

Sufficiency of assertion of objection 
Venue privilege must be timely, 
effectively, and continuously assert¬ 
ed, and conduct Inconsistent with its 
assertion will constitute waiver 
privilege. 

U.S.—Findlay v. Florida East Coast 
Ry. Co., C.C.A.Fla.. 68 F.2d 640, 
certiorari denied 54 S.Ct 629, 292 
U.S. 623, 78 L.Bd. 1478. 

13 . U.S.—^Rubens v. Ellis, C.A.Tex., 
202 F.2d 416—Buffum v. Chase 
Nat. Bank of City of New York, 
C.A.I11,, 192 F.2d 58, certiorari de¬ 
nied 72 S.Ct. 658, 842 U.S. 944, 96 
L.Ed. 702—Carlisle v. S. C. Love¬ 
land Co., C.A,Pa., 175 F.2d 418 
—^Acadian Production Corp. of 
Louisiana v. Land, C.C.A.La., 136 
F.2d 1—^McLean v. State of Mis¬ 
sissippi ex rel. Roy, C.C.A.Miss., 
96 P.2d 741, 119 A.L.R. 670, cer¬ 
tiorari denied State of Mississippi 
ex rel. Roy v. McLean, 69 S.Ct. 84, 
305 U.S. 623, 83 L.Ed. 399—In re 
Carter-Williams Grain & Coal Co., 

C. C.A.MO., 297 F. 441, 

Helss V. Nielsen, D.C.Neb., 132 
F.Supp. 541—Coelho v. Perlman, 

D. C.N.Y., 116 F.Supp. 419—Kosta- 
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mo V. Brorby, D.C.Neb., 95 F.Supp. 
806—^Mission Beverage Co. v. Por¬ 
ter, D.C.N.Y., 72 F.Supp. 668—Por¬ 
ter V. Pinch, D.C.Mich., 66 F.Supp, 
168—Billings Utility Co. v. Fed¬ 
eral Reserve Bank of Minneapo¬ 
lis, D.C.Minn., 46 F.Supp, 691, af¬ 
firmed, C.C.A., Billings Utility Co. 
V. Advisory Committee Board of 
Governors, 135 F.2d 108—^Anderson 
V. Standard Accident Ins. Co., D.C. 
La., 36 F.Supp. 7. 

Johnson v. Panama R. Co., D.C. 
N.Y., 277 F. 859. 

Waiver by United States 
U S.—^John K. & Catherine S. Mul¬ 
len Benev. Corporation v. U. S., 
D.C.Idaho, 40 F.2d 937. 

In action by one railroad company 
against the United States to enjoin 
enforcement of an order of the in¬ 
terstate commerce commission made 
for the benefit of another railroad 
company, in which the other rail¬ 
road company and the commission 
intervened, the other railroad com¬ 
pany and the commission waived the 
requirement that venue be laid in 
the district of which the other rail¬ 
road company was a resident by 
failure to object to trial of action 
in another district. 

U.S.—Peoria & P. U. Ry. Co. v. U. S., 

Ill., 44 S.Ct. 194, 263 U.S. 628, 68 
L.Ed. 427. 

14 , U.S.—Panhandle Eastern Pipe 
Line Co. v. Federal Power Com¬ 
mission, 65 S.Ct. 821, 324 U.S. 636, 
89 L.Ed. 1241—^Industrial Addition 
Ass’n V. C. I. R., Tenn., 65 S.Ct 
289, 323 U.S. 310, 89 L.Ed. 260— 
Freeman v. Bee Machine Co., 63 S. 
Ct 1146, 319 U.S. 448, 87 L.Ed. 1509 
—^Nelrbo Co. v. Bethlehem Ship¬ 
building Corporation, N.Y., 60 S.Ct. 
163, 308 U.S. 166, 84 L.Ed. 167, 128 
A.L.R. 1437. 

Robinson v. Coos Bay Pulp Co., 
C.C.A.Pa., 147 F.2d 512—Doyle v. 
Loring, C.C.A.Tenn., 107 P.2d 337, 
certiorari denied 60 S.Ct. 808, 309 
U.S. 686, 84 L.Ed. 1029—Pruden¬ 
tial Ins. Co, of America v. Mc¬ 
Kee, C.C.A.N.C., 81 P.2d 508. 

Rensing v. Turner Aviation 
Corp., D.C.Ill., 166 F.Supp. 790— 
Helss V. Nielsen, D.C.Neb., 132 F. 
Supp. 641—^Katsumi Yoshlda v. 
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by brief, as required by local court rule.^s submission in a cause,^6 by any party to the action,^'^ 

The privilege may be lost or waived by formal j or by submission through conduct.^s Sq, the ob- 


Dulles, D.C.Hawaii, 116 F.Supp. 618 
—^Barrelro v. McGrath, D.C.Cal., 
108 F.Supp. 685, modified on oth¬ 
er grounds, C.C.A., Barreiro v. 
Brownell, 215 F.2d 585, certiorari 
denied 76 S.Ct. 207, 348 U.S. 887, 
99 L.Ed. 697—^Urso v. Scales, D.C. 
Pa., 90 F.Supp. 663—^Harvey v. U. 

S., D.C.Ill., 86 F.Supp. 609, affirmed, 
C.A., 186 F.2d 463—Eastman Ko¬ 
dak Co. V. Boyce Motor Lines, D.C. 
N.Y., 74 F.Supp. 981—Knobloch v. 
M. W, Kellogg Co., D.C.Tex., 68 F. 
Supp. 743, affirmed, C.C.A., 164 F. 
2d 45—Martin v. Lain Oil & Gas 
Co., D.C.I11., 36 F.Supp. 262--Fort 
Wayne Corrugated Paper Co. v. 
Anchor Hocking Glass Corpora¬ 
tion, D.C.Pa., 31 F.Supp. 403. 

Birnbaum v. Birrell, D.C.N.Y., 9 
F.R.D. 72—Bogar v. Ujlaki, D.C. 
Pa., 4 F.R.D. 362. 

Transfer of venae 
Defendant who made no objection 
to motion for transfer of action to 
another division of district at time 
motion was made, and who filed mo¬ 
tions and briefs, and participated in 
hearings before court, after trans¬ 
fer had been made, waived its objec¬ 
tion to the transfer of venue. 

U.S.—Fallbrook Public Utility Dlst. 
V. U. S. Dist. Court, Southern Dist. 
of Cal., Southern Division, C.A.9, 
202 F.2d 942. 

At first opportunity 

(1) Defect of territorial jurisdic¬ 
tion is waived, unless urged at first 
opportunity in federal court. 

U.S.—Thompson v. Hocking Valley 
Ry. Co., C.C.A.Ohlo, 46 P.2d 156. 

(2) Fact that an assertion of privi¬ 
lege is made before time for plead¬ 
ing to the merits does not neces¬ 
sarily mean that it is seasonable. 
U.S.—Graver Tank & Manufacturing 

Corporation v. New England Ter¬ 
minal Co., C.C.A.R.I., 125 F.2d 71. 
Objections held waived 

(1) Personal privilege of being 
sued in district of either party’s 
residence, not asserted before time 
for entering general appearance and 
challenging merits, is waived. 

U.S.—Commercial Casualty Ins. Co. 
V. Consolidated Stone Co., Ohio, 49 
S.Ct. 98, 278 U.S. 177, 73 L.Ed. 262, 
answer to certified Question con¬ 
formed to, C.C.A., 30 F.2d 1010. 

Motoshaver, Inc., v. Schick Dry 
Shaver, C.C.A.Okl., 100 F.2d 236 
—Sen^tha v. Robertson, C.C.A.Md., 
45 P.2d 61. 

(2) Defendant’s right to be sued 
in its own federal district was waiv¬ 
ed where motion to dismiss for want 
of jurisdiction was not filed until 
aJCter time for answer had expired. 
U.S.—Wabash Ry. Co. v. Bridal, C.C. 

A.Mo., 94 F.2d 117, certiorari de¬ 


nied 59 S.Ct. 63, 305 U.S. 602, 83 
L.Ed. 382. 

(3) In receivership proceeding 
brought by Illinois corporation 
against Indiana corporation in In¬ 
diana federal district court, creditor 
who did not attack allegations of the 
original bill as to form or substance 
until after approval of receiver’s 
final report waived objection to the 
venue. 

U S.—Bums V. Ender Coal & Coke 
Co., C.C.A.Ind., 104 P.2d 964. 

(4) Defendant railroad company, 
entering general appearance in ac¬ 
tion under Federal Employers’ Lia¬ 
bility Act and Boiler Inspection Act 
and not objecting to venue when 
court submitted case to jury solely 
on latter act, waived objection. 

U.S.—Chesapeake & O. Ry. Co. v. 

Wood, CC.A.Ohio, 69 F.2d 1017, 
certiorari denied 53 S.Ct. 92, 287 
U.S. 646, 77 L.Ed. 569. 

(6) Where defendant first appeared 
specially by filing plea in abatement 
on ground of misdescription of de¬ 
fendant in plaintiff’s writ and dec¬ 
laration, and defendant then made 
motion raising question of sufficien¬ 
cy of service of original process on 
it, which was overruled, before seek¬ 
ing to raise question of venue, objec¬ 
tion was waived. 

U.S.—Graver Tank & Manufactur¬ 
ing Corporation v. New England 
Terminal Co., C.C.A.R.I., 125 F. 
2d 71. 

(6) Where corporate defendant an¬ 
swered individual’s first cross claim 
on the merits, and even requested 
trial by Jury, without suggesting any 
impropriety with respect to venue, 
and it appeared that corporate de¬ 
fendant did not decide to raise any 
question of venue until plaintiff was 
permitted, months after individual 
defendant filed his second cross 
claim, to amend Its complaint by 
increasing the ad damnum, and that 
assertion of lack of venue was not 
brought to attention of court until 
corporate defendant objected at tri¬ 
al to introduction of any testimony 
at all bearing on cross claims, cor¬ 
porate defendant would be deemed 
to have waived its personal privilege 
with respect to venue. 

U.S.—^W. A. Stackpole Motor Transp., 
Inc. V. Malden Spinning & Dyeing 
Co., C.A.Mass., 263 F.2d 47. 

15. U.S.—^Lockwood v. Hercules 
Powder Co., D.C.Mo., 7 F.R.D. 24. 

16. U.S.—^Freeman v. Bee Machine 
Co.. Mass., 63 S.Ct. 1146, 319 U.S. 
448, 87 L.Ed. 1509, rehearing de¬ 
nied 64 S.Ct. 27, 320 U.S. 809, 88 
L.Ed. 489—^Nelrbo Co. v. Bethle¬ 
hem Shipbuilding Corporation, N. 
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Y., 60 S.Ct. 163, 308 U.S. 165, 84 L. 
Ed. 167, 128 AL.R. 1437. 

Riley V. Union Pac. R. Co., C.A. 

Ill., 177 F 2d 673, certiorari denied 
70 S.Ct. 350, 338 US. 911, 94 L.Ed. 
661—Graver Tank & Manufactur¬ 
ing Corporation v. New England 
Terminal Co., C.C.A.R.I., 126 F.2d 
71. 

Reusing v. Turner Aviation 
Corp., D.C Ill., 166 F.Supp. 790— 
Barreiro v. McGrath, D.C Cal., 108 
F.Supp. 685, modified on other 
grounds, C.C.A, Barreiro v. Brown¬ 
ell, 215 F.2d 585, certiorari denied 

75 S.Ct. 207, 348 U.S. 887, 99 L.Ed. 
697—^Urso v. Scales, D.C.Pa., 90 F. 
Supp. 653—Harvey v. U. S., D.C. 

Ill., 86 F.Supp. 609, affirmed, CA., 
185 F.2d 463—Eastman Kodak Co. 
V. Boyce Motor Lines, D.C.N.Y., 74 
F.Supp. 981—^Knobloch v. M. W. 
Kellogg Co., D.C.Tex., 68 F.Supp. 
743, affirmed, C.C.A, 154 F.2d 45— 
Fort Wayne Corrugated Paper Co. 
V. Anchor Hocking Glass Corpora¬ 
tion, D.C.Pa., 31 F.Supp. 403. 

17. U.S.—Riley v. Union Pac. R. Co., 
C.A.I11., 177 F.2d 673, certiorari 
denied 70 S.Ct. 350, 338 U.S. 911, 
94 L.Ed. 661. 

18. U.S.—^Freeman v. Bee Machine 
Co., Mass., 63 S.Ct. 1146, 319 U.S. 
448, 87 L.Ed. 1609, rehearing de¬ 
nied 64 S.Ct. 27, 320 US. 809, 88 L. 
Ed. 489—^Neirbo Co. v. Bethlehem 
Shipbuilding Corporation, N.Y., 60 
S.Ct. 163, 308 U.S. 166, 84 L.Ed. 
167, 128 A.L.R. 1437. 

Graver Tank & Manufacturing 
Corporation v. New England Ter¬ 
minal Co., C.C.A.R.I., 126 F.2d 71. 

Reusing v. Turner Aviation 
Corp., D.C.Ill., 166 F.Supp. 790— 
Barreiro v. McGrath, D.C.Cal., 108 
F.Supp. 686, modified on other 
grounds, C.A., Barreiro v. Brown¬ 
ell, 215 F.2d 585, certiorari denied 

76 S.Ct. 207, 348 U.S. 887, 99 L.Ed. 
697—^Urso v. Scales, D.C.Pa., 90 F. 
Supp. 653—Harvey v. U. S., DC. 

Ill., 86 F.Supp. 609, affirmed, C.A., 
185 P.2d 463—^Zuber v. Pennsyl¬ 
vania R. Co., D.C.Ga., 82 F.Supp. 
670—^Knobloch v. M. W. Kellogg 
Co., D.C.Tex., 58 F.Supp. 743, af¬ 
firmed, C.C.A., 164 F.2d 46—Com¬ 
monwealth Trust Co. of Pittsburgh 
V. Reconstruction Finance Corpo¬ 
ration, D.C.Pa., 28 F.Supp. 686. 

Pacts held to constitute waiver 
(1) Where motion by Delaware 
corporation to dismiss action against 
it in Pennsylvania by Indiana corpo¬ 
ration was not made until five 
months after action was brought, 
after motion to quash return of serv¬ 
ice of summons had been made, and 
after depositions had been taken at 
considerable expense, and after oth- 
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jection may be waived by acquiescence,or by 
consent to being sued elsewhere.-® 

The waiver may occur either before or after the 
commencement of the suit,21 and may be made con¬ 
ditional on compliance with terms which defendant 

may impose,22 

Under the Federal Rules of Civil Procedure, Rule 
12 (h), 28 U.S.C.A., an objection to improper venue 
will be deemed waived if it is not made either by 
motion or by answer but under Rule 12 (b) which 
so provides as to defenses or objections generally, 
the objection is not waived by being joined with 
other defenses or objections in a responsive pleading 


or motion,24 and the former practice to the contrary 
is thereby changed.25 Accordingly defenses to the 
merits may be set up in the same pleading which 
includes the defenses of wrong venue without waiv¬ 
ing the latter defense,^® and the common-law rule 
that a general appearance or answer to the merits 
precludes a special appearance for the purpose of 
objecting to venue no longer obtains in civil actions 
in the federal courts,27 although defendant waives 
his defense of wrong venue by filing an answer with¬ 
out raising that point,28 by proceeding directly to the 
issue of jurisdiction without raising the question of 
improper venue,2® by electing to appear and defend 


er stipulations had been made, corpo¬ 
ration lost the personal privilege of 
venue in the district in which it re¬ 
sided, by reason of failure to assert 
the right seasonably, and by submis¬ 
sion through conduct. 

U.S.—^Fort V/ayne Corrugated Paper 
Co. V. Anchor Hocking Glass Cor¬ 
poration, D.CPa., 31 F.Supp. 403. 
(2) When defendant elected to try 
the action, all question of the venue, 
if any, was waived. 

U.S.—Terminal R. Ass’n of St. Louis 
V. Kimbrel, C.C.A.Mo.. 105 F.2d 
262, 

Pacts held not to constitute waiver 

(1) Writing of letters by corpora¬ 
tion threatening to bring patent in¬ 
fringement suit in district other 
than that of its residence was not 
waiver of privilege of being sued 
for declaration of rights with re¬ 
spect to validity of patent under De¬ 
claratory Judgment Act In district of 
its residence. 

U.S.—^Webster Co. v. Society for 
Visual Education, C.C.A.I11.. 83 F. 
2d 47. 

(2) Where corporate patent li¬ 
censee, having been made defendant 
in royalty action by one joint own¬ 
er of patent against the other, with¬ 
out court authority, paid royalties 
to clerk of court who paid such 
monies into registry, whereafter ac¬ 
tion was dismissed for lack of ju¬ 
risdiction except as to third person 
for patent infringement, subsequent 
petition by defendant owner for roy¬ 
alties did not constitute waiver of 
venue under which dismissed action 
could be litigated, and royalties 
would be returned to corporation. 
U.S.—^Ackerman v. Hook, D.C.Pa., 109 

F.Supp. 933, affirmed, C.A., 201 F. 
2d 890. 

19. U.S.—Townsend v. Bucyrus- 
Erie Co., C.C.A,Okl.. 144 F.2d 106. 

20. U.S.—Eastman Kodak Co. v. 
Boyce Motor Lines, D.C.N.Y., 74 P. 
Supp. 981—Gibson v. U. S. Lines, 
D.C.Md., 74 F.Supp. 776—^Arney v. 
Central Elec. & Gas Co., D.C.Minn., 
66 F.Supp. 401. 


21. U.S.—Oklahoma Packing Co. v. 
Oklahoma Gas & Electric Co., C. 
C.A.Okl., 100 P.2d 770, reversed on 
other grounds 60 S.Ct. 216, 308 U.S. 
630, 309 U.S. 4, 84 L.Ed. 447, 537, 
rehearing denied 60 S.Ct. 466, 309 
U.S. 693, 84 L.Ed. 1034—McLean v. 
State of Mississippi ex rel. Roy, C. 
C.A.Miss., 96 P.2d 741, 119 A.L.R. 
670, certiorari denied State of Mis¬ 
sissippi ex rel. Roy v. McLean, 69 
S.Ct. 84, 305 U.S. 623, 83 L.Ed. 399. 

Davis V. Smith, D.C.Pa., 126 P. 
Supp. 497, affirmed, C.A., 263 F.2d 
286—^Anderson v. Standard Acci¬ 
dent Ins. Co., D.C.La., 36 F.Supp. 7. 

22. U.S.—De Dood v. Pullman Co., 
C.C.A.N.Y., 67 P.2d 171. 

Conditions not fulfilled 
Nonresident corporation having 
consented to litigate in wrong dis¬ 
trict only if process were served on 
certain agent, court acquired no ju¬ 
risdiction over it by service of proc¬ 
ess on another agent. 

U.S.—^De Dood v. Pullman Co., su¬ 
pra. 

23. U.S.—Phillips V. Baker, C.C.A. 
Cal., 121 F.2d 752, certiorari de¬ 
nied 62 S.Ct. 301, 314 U.S. 688, 86 
L,Ed. 651. 

Constxnction of role 

Rule 12 (h) has been construed to 
mean that the objection will be 
deemed waived if it is not made by 
either motion or answer. 

U.S.—Phillips V. Baker, supra, 

Effect of amendment to complaint 
After plaintiff amended complaint 
to substitute as the party plaintiff 
a special guardian in place of plain¬ 
tiff, defendant had right to with¬ 
draw Its answer theretofore inter¬ 
posed and raise question of improp¬ 
er venue by answer or by motion. 
U.S.—Smith V, Nicholson Universal 
S. S. Co., D.C.N,Y., 42 F.Supp. 1001. 
Before appearance or answer 
Under this rule the objection is 
waived if it is not made before or 
upon entering general appearance or 
answer. 

U.S.—^Zwerling v. New York & Cuba 
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Mail S. S. Co., D.C.N.Y., 33 F.Supp. 
721. 

24. U.S.—^Mission Beverage Co. v. 
Porter, D.C.N.Y., 72 F.Supp. 668— 
Billings Utility Co. v. Federal Re¬ 
serve Bank of Minneapolis, D.C. 
Minn., 46 F.Supp. 691, affirmed, C. 
C.A., Billings Utility Co. v. Ad¬ 
visory Committee Board of Gov¬ 
ernors, 136 F.2d 108—Beneficial 
Industrial Loan Corporation v. 
Kline, D.C.Iowa, 41 F Supp. 854— 
Martin v. Lain Oil & Gas Co., D.C. 
Ill., 36 F.Supp. 252. 

Federal Landlords Committee v. 
Woods, D.C.N.Y., 9 F.R.D. 622. 

D.C.—Frye v. Batavia (N. Y.) Veter¬ 
ans Administration Emp. Federal 
Credit Union No. 189, D.C., 8 F. 
R.D. 334—Thorne, Neale & Co. v. 
Coe, D.C., 8 F.R.D. 259. 

25. U.S.—Blank v. Bitker, C.C.AIll., 
135 F.2d 962. 

Beneficial Industrial Loan Cor¬ 
poration V. Kline, D.C.Iowa, 41 F. 
Supp. 864. 

26. U.S.—Shall v. Henry, C.A.I11., 
211 F.2d 226—Davis v. Enslgn- 
Bickford Co., C.C.A.Ark., 139 F.2d 
624—Blank v. Bitker, C.C.A.I11., 135 
F.2d 962. 

27. U.S.—^Untersinger v. U. S., C.A. 
N.Y., 172 F.2d 298. 

Johnson v. Scarborough, D.C. 
Tex., 88 F.Supp. 623. 

Birnbaum v. Birrell, D.C.N.Y., 9 
F.R.D. 72. 

28. U.S.—^Drablk v. Murphy, C.A.N. 
Y., 246 F.2d 408—^Feinsinger v. 
Bard, C.A.W1S., 196 F.2d 45. 

O’Brien v. Weber, D.C.Pa., 137 
F.Supp. 684—Heiss v. Nielsen, D. 

C. Neb., 132 F.Supp. 641. 

Bogar V. Ujlakl, D.C.Pa., 4 F.R. 

D. 362. 

Answers by thlrd-parfcy defendant 
to third-party complaints reserving 
no objection to improper venue con¬ 
stitute waiver. 

U.S.—Campbell v, Maine Cent. 
Transp. Co., D.C.Me., 20 F.R.D. 
629. 

26. U.S.—^Benslng v. Turner Avia- 
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the cause,by setting up some other defense on the 
law or facts,by filing a motion for summary judg¬ 
ment and thereby putting at issue the merits of the 
case,32 or by failing to include the defense in a mo¬ 
tion to vacate service of summons and complaint,33 
or failing to include the objection in his first motion 
to dismiss the complaint, although raising it in his 
second motion to dismiss.34 

Generally a defense of improper venue is not 
waived until an answer is filed which fails to make 
such defense.35 It is not waived simply because a 
motion, not directed to the question of venue, has 
been made;36 nor is it waived by stipulations be¬ 
tween counsel extending the time within which de¬ 
fendant may plead, since the time within which the 
objection to venue may be made is similarly extend¬ 
ed thereby.37 It is not waived by appearing and 
moving to dismiss the complaint for want of equity, 
or by appearing to argue in support of that motion,38 
by filing a bond dissolving an attachment,39 by tak¬ 


ing a deposition and answering,^^ by filing an an¬ 
swer on the merits, which is itself silent on the 
problem of venue, before a hearing or ruling on his 
prior motion asserting improper venue,^l or by re¬ 
moving the action from the state court to the federal 
court.^2 Moreover, an objection to venue is not 
waived, although not originally included in a mo¬ 
tion to dismiss, where it was subsequently filed, by 
leave of court, as an additional ground for dismissal, 
before the original motion had been presented to the 
court and before defendant’s brief was due.^3 

Where plaintiff instituted an action seeking a de¬ 
claratory judgment as to his nationality and for 
review of a decision of the board of immigration ap¬ 
peals affirming a decision finding plaintiff to be an 
alien subject to deportation, and the complaint as 
drawn was insufficient to put defendant on notice 
that plaintiff was seeking a trial de novo on the 
issue of his nationality under the Declaratory Judg¬ 
ment Act, defendant’s failure to move to dismiss 


tlon Corp., D.C.I11., 166 F.Supp. 
790. 

30. U.S.—Picking v. Pennsylvania 
R. Co., C.C.A.Pa., 161 F 2d 240, re¬ 
hearing denied 152 F.2d 763. 

Geo-Physical Maps, Inc. v. Toy- 
craft Corp., D.C.N.Y., 162 F.Supp. 
141. 

81. U.S.—Montgomery Ward & Co. 
V. Buer, C.A.Ky., 186 F.2d 614. 

32. U.S.—Heyward v. Public Hous¬ 
ing Administration, C.A,Ga., 238 
F.2d 689. 

33. U.S.—Neset v. Christensen, D.C. 
N.Y., 92 F.Supp. 78. 

34u U.S.—Food, Tobacco, Agr. and 
Allied Workers Union of America, 
Local 186, V. Smiley, D.C.Pa., 74 F. 
Supp. 823, affirmed, C.C.A., 164 F. 
2d 922. 

35. U.S.—Cohen v. Beneficial Indus. 
Loan Corp., D.C.Del., 93 F.Supp. 
418. 

36. U.S.—Heiss v. Nielsen, D.C.Neb., 
132 F.Supp. 641. 

Motion, for more definite statement 

Under Federal Rules, defendants, 
by bringing a motion for more defi¬ 
nite statement of claim without 
theretofore or at same time having 
interposed defense of improper ven¬ 
ue, did not waive right to assert 
such defense in their answer. 

U.S.—Phillips V. Baker, C.C.A.Cal., 
121 F.2d 752, certiorari denied 62 S. 
Ct. 30L 314 U.S. 688, 86 L.Ed. 661. 
Filing of motions in stockholders’ 
derivative action was not a waiver of 
any rights which subsequently de¬ 
fendants might have to object to 
improper venue. 

U.S.—Cohen v. Beneficial Indus. Loan 
Corp., D.C.Bel., 93 F.Supp. 418. 


37. D.C.—^Kaufman v. U. S., D.C., 
36 F.Supp. 900. 

Necessity for approval of court 
It has been held that approval of 
the court is necessary to make effec¬ 
tive a stipulation extending the time 
to answer or otherwise move with 
respect to the complaint. 

U.S.—Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, 
C.C.A.N.J., 130 F.2d 186. 

38. U.S,—^United Office and Profes¬ 
sional Workers of America v. Smi¬ 
ley, D.C.Pa., 75 F.Supp. 695. 

39. U.S.—Branic v. Wheeling Steel 
Corp., C.CA.Pa., 162 F.2d 887, cer¬ 
tiorari denied 66 S.Ct. 902, 327 U.S. 
801, 90 L.Ed. 1026. 

Zuber v. Pennsylvania R. Co., D, 
C.Ga., 82 F.Supp. 670. 

40. U.S.—^Blank v. Bitker, C.C.A.I11., 
136 F.2d 962. 

Heiss V. Nielsen, D.C.Neb., 132 
F.Supp. 641. 

Taking depositions prior to answer 
Where one of two defendants sued 
by receiver of national bank on a 
guaranty had no recollection about 
guaranty and, in order to gain nec¬ 
essary information to answer com¬ 
plaint, took receiver’s depositions and 
received four extensions of time in 
which to answer, and in his answer 
included defenses to merits and de¬ 
fense of lack of jurisdiction over 
his person because of his residence 
in another state in which he was 
served with process, he did not un¬ 
der Federal Rule waive right to as¬ 
sert lack of jurisdiction by court 
over his person and improper venue. 
U.S.—Blank v. Bitker, C.C.A.I11., 136 
F.2d 962. 


Appearance and cross-examination at 
deposition hearing 
Defendant corporation located out 
of district of federal court did not 
waive its objection to venue by ap¬ 
pearing at a deposition hearing and 
cross-examining president of code¬ 
fendant on matters unrelated to ven¬ 
ue, in view of fact that counsel for 
corporation w’ere required to attend 
hearing to preserve rights of corpo¬ 
ration and hearing was held at re¬ 
quest of plaintiff’s counsel. 

U.S.-—McGah v. V-M Corp., D.C.I11., 
166 F.Supp. 662. 

41. U.S—^Heiss v. Nielsen, D.C.Neb., 
132 F.Supp. 541. 

42. U.S.—^White v. Thompson, D.C. 
Ill., 80 F.Supp. 411. 

43. U.S.—Martin v. Lain Oil & Gas 
Co., D.C.Ill., 36 F.Supp. 252. 

Beason for Buie 

Spirit of the Federal Rule relat¬ 
ing to the time and manner of pre¬ 
senting defenses and objections is 
opposed to the technical waiver of 
claimed jurisdictional and procedural 
rights, including venue, by omissions 
from motion as originally filed, as 
long as they are thereafter made 
part of the motion by leave of court 
and the entire motion is presented 
to court in due time. 

U.S.—^Martin v. Lain Oil & Gas Co., 
supra. 

Amendment of original motion 
Where defendant first sought dis¬ 
missal for failure to state a claim 
and two days later moved for leave 
to amend his motion by adding ven¬ 
ue objection, court did not err In 
granting leave to amend and then 
dismissing because of lack of venue. 
U.S.—^MacNeil v. Whittemore, C.A. 
Vt, 264 F.2d 820. 
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for lack of proper venue prior to answer did not 
constitute a waiver.^^ 

The making of a motion to dismiss, based on im¬ 
proper venue, preserves whatever rights defendants 
may have, even though the motion is overruled 
and the objection to venue is not waived by a de¬ 
fendant who, after its judicial rejection, answers, 
still asserting the objection, and thereafter partici¬ 
pates in the trial of the action.’^® 

The statute, 28 U.S.C.A. § 1406, relating to the 
cure or waiver of defects in venue is not retroac¬ 
tive.^ 7 

Counterclaim. Objections to venue may be 
waived by affirmatively seeking the aid of the court 
by counterclaim,at least, if the counterclaim is 
permissive but it has been held that there is no 
waiver if the counterclaim is compulsory.^® 

Default. Under or apart from the Rules, the ob¬ 
jection of improper venue is waived where defend¬ 
ant defaults. 

Waiver in a prior case does not constitute waiver 


in the present case accordingly a defendant is not 
estopped to assert improper venue by the fact that 
he had not objected, in the past, to the trial of simi¬ 
lar actions in the district.53 

Waiver by plaintiff. Plaintiff by bringing his suit 
in the federal district court waives his right to ob¬ 
ject to venue,54 and cannot object to the setting up 
of a counterclaim against him on the ground that an 
action on the subject matter of the counterclaim 
could not have been brought against him in such 
court,55 regardless of whether the counterclaim is 
compulsory or permissive.^® So, plaintiff by bring¬ 
ing suit in a state court waives any right to contend 
that the venue of the federal district court to which 
the case has been properly removed is improper.®^ 

Effect of waiver on other persons. A waiver of 
improper venue by one of several defendants does 
not constitute a waiver by a codefendant.®® Thus 
the mere fact that a defendant corporation has made 
itself amenable to suit in the federal courts in a 
state by qualifying to do business in that state may 
in no way be regarded as waiver by codefendants 
of the privileges conferred on them by the venue 


44. D C.—^Frank v. Brownell, D.C., 
149 F.Supp. 928. 

45. U.S.—Lisle Mills, v, Arkay In¬ 
fants Wear, I),C,N.Y., 90 F.Supp. 
676. 

46. U.S.—Heiss v. Nielsen, D.C.Neb., 
132 F.Supp. 541. 

47. U.S.—Baltimore & O. R. Co. v. 
Thompson, D.C.Mo., 80 F.Supp. 570. 

48. U.S.—Rubens v. Ellis, C.A.Tex„ 
202 F.2d 415. 

Noerr Motor Freight, Inc. v. 
Eastern R. R. Presidents Confer¬ 
ence, D.C.Pa., 155 F.Supp. 768. 

Beaunit Mills, Inc, v. Industrlas 
Reunidas F. Matarazzo, S. A., D.C. 
N.T., 23 F.R.D. 654. 

D.C.—^Hook & Ackerman v. Hirsh, D. 
C., 98 F.Supp. 477. 

49. U.S.—Baltimore & O. R. Co. v. 
Thompson, D.C.Mo., 80 F.Supp. 570. 

50. U.S.—Baltimore & O. R. Co, v. 
Thompson, supra. 

61. U.S.—Commercial Casualty Ins. 
Co. V. Consolidated Stone Co., Ohio, 
49 S.Ct. 98. 278 U.S. 177, 73 L.Ed. 
252, answer to certified question 
conformed to, C.C.A., 30 F.2d 1010. 

Clover Leaf Freight Lines v. 
Pacific Coast Wholesalers Ass'n, C. 
C.A.I11., 166 P.2d 626, certiorari de¬ 
nied 69 S.Ct. 46, 335 U.S. 823, 93 L. 
Ed. 377—Senltha v. Robertson, C. 
C.A.Md., 45 P.2d 51. 

Geo-Physical Maps, Inc. v. Toy- 
craft Corp., D.C.N.T, 162 F.Supp. 
141 — ^Heiss V. Nielsen, D.C.Neb., 132 
F.Supp. 641—^Zwerllng v. New York 
& Cuba Mail S. S. Co., D.C.N.Y., 
33 F.Supp. 721. 


Failure to answer or object 
Question of venue of independent 
proceeding by cross bill, filed by de¬ 
fendants in interpleader action, for 
personal judgment against codefend¬ 
ants residing outside Jurisdiction of 
district court, may be waived by 
cross defendants" failure to answer 
or object. 

U.S.—Stitzel-Weller Distillery v. Nor¬ 
man, D.C.Ky., 39 F.Supp. 182—Bal¬ 
lard V. United Distillers Co., D.C. 
Ky., 28 F.Supp. 633. 

52. U.S.—Harmon v. Boland, D.C.N. 
Y., 90 F.Supp. 559. 

53. U.S.—Burris v. Matson Nav. Co., 
D.C.N.Y., 37 F.Supp. 648. 

54. U.S.—Olberding v. Illinois Cent. 

R. Co., Ky., 74 S.Ct. 83, 346 U.S. 
338, 98 L.Ed. 39. 

H. J. Decker, Jr., & Co. v. South¬ 
ern R. Co., C.C.Ala., 189 F, 224. 

25 C.J. p 794 note 87. 

55. U.S.—General Electric Co. v. 
Marvel Rare Metals Co., Ohio, 63 

S. Ct. 202, 287 U.S. 430, 77 L.Ed. 
408. 

Lesnick v. ^Public Industrial 
Corp., C.C.A.N.Y., 144 F.2d 968 

—^Art Metal Works v. Auto Match 
Corporation, D.C.N.Y., 36 P.2d 954. 

Rubs€un V, Harley C. Loney Co., 
D.C.Mich., 86 F.Supp. 360—Borne 
Scrymiser Co. v. Gaffney Mfg. Co., 
D.C.S.C., 6 F.Supp. 406, affirmed, C. 
C.A., Texas Co. v. Borne Scrym- 
ser Co., 68 F.2d 104. 

Newell V, O. A. Newton & Son 
Co., D.C.Del., 10 F.R.D. 286. 

25 C.J. p 794 note 87 [a]. 
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Waiver by answering and counter¬ 
claiming 

Where district court dismissed 
plaintiff’s action for patent infringe¬ 
ment, for lack of Jurisdiction due 
to absence of indispensable parties, 
but retained Jurisdiction over an in¬ 
terveners’ antitrust suit against 
plaintiff, and over plaintiff’s counter¬ 
claim against Intervenors, plaintiff 
waived issue of venue by answering 
counterclaim and by filing its own 
counterclaim. 

U.S.—Switzer Bros., Inc. v. Chicago 
Cardboard Co., C.A.I11., 252 P.2d 
407. 

56. U.S.—Commerce Mfg. Co. v. Blue 
Jeans Corp., D.C.N.C., 146 F.Supp. 
15. 

H. R. Basford Co. v. Jones, D.C. 
Colo., 22 F.R.D. 319—^Newell v. O. 
A. Newton & Son Co., D.C.Del., 10 
F.R.D. 286. 

67. U.S.—^Rlley v. Union Pac. R. 
Co., C.A.I11., 177 F.2d 673, certiorari 
denied 70 S.Ct. 350, 338 U.S. 911, 94 
L.Bd. 661. 

58. U.S .—Badger v. Reich Bros. 
Const. Co., C.C.A.La., 161 F.2d 289, 
affirmed 68 S.Ct. 587, 333 U.S. 163, 
92 L.Bd. 614, rehearing denied 68 
S.Ct. 900, 333 U.S. 878, 92 L.Ed. 
1153. 

O’Brien v. Weber, D.C.Pa., 137 
F.Supp. 684—-United Office and Pro¬ 
fessional Workers of America v. 
Smiley, D.C.Pa., 75 F.Supp. 695— 
Beneficial Industrial Loan Corpo¬ 
ration V. Kline, D.C.Iowa, 41 F. 
Supp. 854. 



85A C. J. S, 


FEDERAL CIVIL PROCEDURE § 484 


statute.59 A waiver of the objection that action is 
brought in the wrong district is conclusive, however, 
as to third persons who are not parties to the ac¬ 
tion.®® 

b. Former Practice 

Prior to the adoption of the Federal Rules of Civil 
Procedure, any objection on the part of the defendant 
was waived where he appeared generally, or pleaded to 
the merits of the action, or went to trial on the merits. 

Prior to the adoption of the Federal Rules of Civil 


Procedure, 28 U.S.C.A., any objection on the part 
of defendant was waived where he appeared gen¬ 
erally, or pleaded to the merits of the action,^2 
or went to trial on the merits.®2 The objection to 
improper venue was also waived by uniting a plea 
to the merits with a plea claiming the privilege to 
be sued in another district,®^ although imder or 
without reference to former Equity Rules, Rule 29, 
which abolished pleas in abatement and demurrers, 
the objection would not be so waived where the 
pleadings showed that defendant did not intend, by 


59. U.S.—Suttle V. Reich Bros. 
Const. Co., La., 68 S.Ct. 587, 333 

U. S. 163, 92 L.Ed. 614, rehearing 
denied 68 S.Ct. 900, 333 U.S. 878, 92 
L.Ed. 1163. 

60. U.S.—Horn v. Pere Marquette 
R. Co., C.C.Mich., 151 F. 626. 

25 C.J. p 797 note 17. 

61. U.S.—^Panama R. Co. v. Johnson, 
N.Y., 44 S.Ct. 391, 264 U.S. 376, 68 
L.Ed. 748—Lee v. Chesapeake & O. 
Ry. Co., Ky., 43 S.Ct. 230, 260 U.S. 
653, 67 L.Ed. 443—General Inv. Co. 

V. Lake Shore & M. S. Ry. Co., Ohio, 
43 S.Ct. 106, 260 U.S. 261, 67 L.Ed. 
244—In re Chicago, R. I. & P. Ry. 
Co.. Ohio, 41 S.Ct. 288. 255 U.S. 
273, 65 L.Ed. 631—Gracie v. Pal¬ 
mer, Pa., 8 Wheat. 699, 6 L.Ed. 719 
—^Logan V. Patrick, Ky., 6 Cranch 
288, 3 L.Ed. 103—Pollard v. Dwight, 
Conn., 4 Cranch 421, 2 L.Ed. 666. 

Prudential Ins. Co. of America 
V. McKee, C.C.A.N.C.. 81 P.2d 608 
—Commercial Trust Co. v. U. S, 
Shipping Board Emergency Fleet 
Corporation, C.C.A.N.Y., 48 F 2d 

113—Senitha v. Robertson, C.C.A. 
Md.. 46 P.2d 61. 

Christensen v. Christensen, D.C. 
N.Y., 14 F.2d 476—Blount v. Kan¬ 
sas City Southern Ry. Co,, D.C.La., 
6 F.2d 967—^Farnsworth v. Hagelin, 
D.C.Cal., 300 F. 993—Lowther v. 
New York Life Ins. Co., C.C.A.N.J., 
278 F. 406—^Primes Chemical Co. v. 
Fulton Steel Corporation, D.C.N.Y., 
256 F. 427. 

Flanders v. Aetna Ins. Co., C.C. 
N.H., Fed.Cas.No.4,852, 3 Mason 158 
—Harrison v. Rowan, N.J., Fed. 
Cas.No.6,140, PetC.C. 489—Kelsey 
V. Pennsylvania R. Co., C.C.N.Y., 
Ped.Cas.No.7,679, 14 Blatchf. 89— 
Kerp V. Michigan L. S. R. Co., C.C. 
Mich., Ped.Cas.No.7,727, 6 ChLLeg. 
N. 101—Kitchen v. Strawbridge, 
Pa., Ped.Cas.No.7.854, 4 Wash.C.C. 
84—^McLean v. Lafayette Bank, C. 
C.Ohio, Fed.Cas.No.8,888, 3 McLean 
687—^Wilmer v. Atlantic & R. Air- 
Line R. Co., C.C.Ga., Fed.Cas.No.l7,- 
776, 2 Woods 447—^Wilson v. Gra¬ 
ham, Pa., Ped.Cas.No.17,804, 4 

Wash.C.C. 63—^Winans v. McKean 
R. & Nav. Co., C.C.N.Y., Fed.Cas. 
No.17,862, 6 Blatchf. 216. 


Stems V. Maguire, D C.N.Y., 23 
F.Supp. 826—^U. S. V. Freeman, D. 
C.Mass., 21 F.Supp. 693—^Automat¬ 
ic Toy Corporation v. Buddy “L” 
Mfg. Co., D.C.N.Y., 19 F.Supp. 668. 
Miss.—Louisville & N. R. Co. v. Gar¬ 
nett, 96 So. 519, 132 Miss. 468. 

25 C.J. p 794 note 88. 

General appearance as waiver of im¬ 
proper venue generally see Appear¬ 
ances § 18 e (1). 

All questions of venue waived 

In action against a corporation’s 
directors for negligence and waste, 
all questions of venue, such as direc¬ 
tors’ contention that action Involved 
inquiry into the management of the 
internal affairs of a foreign corpora¬ 
tion, were waived by their general 
appearance. 

U.S.—^Kehaya v. Axton, D.C.N.Y., 32 
F.Supp. 266. 

Extension of time to answer 

Defect in venue is waived by de¬ 
fendant’s entry of general appear¬ 
ance, even though he thereupon ob¬ 
tained stipulation extending time to 
answer or otherwise move. 

U.S.—Sterling Homes Co. v. Stam¬ 
ford Water Co., C.C.A.N.Y., 79 F. 
2d 607. 

Appearance by others for postpone¬ 
ment 

Defendant secretary of agriculture 
was held not to have waived objec¬ 
tion to venue by an appearance by 
mere presence of United States dis¬ 
trict attorney and his assistants in 
court, where they stated that they 
did not appear for him but desired 
to have suit against him postponed 
until they could hear from him or his 
department. 

U.S,—Nesbitt Fruit Products v. Wal¬ 
lace, D.C.Iowa, 17 F.Supp. 141. 

62. U.S.—^Mitchell v. Maurer, C.C.A. 
Cal,, 69 F.2d 233, reversed on oth¬ 
er grounds 65 S.Ct. 162, 293 U.S. 
237, 79 L.Ed. 338—Pioneer South¬ 
western Stages V. Wicker, C.C.A. 
Cal., 60 F.2d 681—^Brooks v. Yar¬ 
brough, C.C.A,Okl., 87 P.2d 627— 
Krentler-Arnold Hinge Last Co. v. 
Leman, C.C.A.Mass., 13 P.2d 796— 
U. S. Fidelity & Guaranty Co. v. 
Jaeger Mfg. Co., C.C.A.Kan., 1 F.2d 
976. 


Bolmer v. U. S. Fidelity & Guar¬ 
anty Co. of Baltimore, Md., D C. 
Ky., 11 F.Supp. 660. 

Local No. 7 of Bricklayers’, 
Masons’ and Plasterers’ Interna¬ 
tional Union of America v. Bowen, 
DCTex., 278 F. 271. 

25 C.J. p 795 note 89. 

Demurrer 

U.S.—Eldorado Coal & Mining Co. 
V. Marlotti, Ill., 216 F. 61, 131 C. 
C.A. 359—Dulles v. H. D. Crip- 
pen Mfg. Co., C.C.N.J., 166 F. 706. 

25 C.J. p 796 note 2. 

Motion to dismiss 

U.S.—^Western Union Tel. Co. v. 
Louisville & N. R. Co., D.C Ga., 229 
F. 234, reversed on other grounds 
238 F. 26, 151 C.C.A. 102. 

Balslng objection by amendment 
After waiver by answering to the 
merits the objection could not be 
raised by an amended answer. 

U.S.—By-Products Recovery Co. v. 
Mabee, D.C.Ohio, 288 F. 401. 

63. Action against XTnited States 
U.S.—Quinn v. U. S., C C.A.Pa., 68 F. 

2d 19. 

64. U.S.—^Beneficial Industrial Loan 
Corporation v. Kline, D C.Iowa, 41 
F.Supp. 864—^U. S. V. Freeman, D.C. 
Mass., 21 F.Supp. 593—Automatic 
Toy Corporation v. Buddy "L” 
Mfg. Co., D.C.N.Y., 19 F.Supp. 668. 

26 C.J. p 796 note 90. 

Demurrer on both the ground of 
improper venue and on the ground 
of no cause of action waived privi¬ 
lege. 

U.S.—Choremi v. U. S., D.C.Mass., 28 
F.2d 913—Christensen v. Christen¬ 
sen, D.C.N.Y., 14 F.2d 475. 

Baltimore & O. R. Co. v. Doty, 
Ohio, 133 F. 866, 67 C.C.A. 38. 

25 C.J. p 796 note 1. 

Motion to .vacate an order based 
on both objections going to the mer¬ 
its and on objection to the venue of 
the suit operated as a waiver of the 
latter objection. 

U.S.—^Bluefields S. S. Co. v. Steele, 
Pa., 184 F. 684, 106 C.C.A. 564. 
Motion to quash the service of 
process on ground of improper ven¬ 
ue and on ground going to merits 
operated as waiver. 
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pleading to the merits, to waive his objection.®5 
The right to object to improper venue was also 
w'aived by moving to transfer the case from the 
equity to the law side of the court.®® Where defend¬ 
ant objected to the jurisdiction on the sole ground 
that plaintiff, an alien, was not a resident of the 
district, this was a waiver of an objection on the 
ground that suit could be brought only in the district 
of defendant’s residence.®7 

The objection was not waived by a special ap¬ 
pearance for the sole purpose of raising objections 
to the jurisdiction of the court,®® by acknowledgment 
of service of process,®® by failure to move to set 
aside such service,*^® by doing business in the state 
and appointing an agent on whom process might 
be served,by attending at the taking of depositions 
by plaintiff before the issues are made up,'^^ or by 


35A C.J.S. 

failing to file a plea in abatement.'^S The acceptance 
of service without objection, followed by acceptance 
of other papers in the case, was, however, held to 
constitute a waiver.74 

Knowledge of the facts by reason of which the 
action was not authorized in the district in which 
brought was necessary to charge defendant with a 
waiver of the objection,7® and if he had not such 
knowledge at the time of appearance, pleading, etc., 
he could raise the objection when the fact that the 
action was in the wrong district became apparent.*^® 
However, while, under this rule, the filing of a 
general appearance in an action at law commenced 
by mere service of summons without complaint 
was not a waiver of improper venue subsequently 
appearing in the complaint,'^^ under a provision that 


U.S.—Mahr v. Union Pac. R. Co., G. 
C.Wash., 140 F. 921, affirmed 170 
F. 699, 96 C.C.A. 19. 

65. U.S.—^U. S. V. Freeman, D.C. 
Mass., 21 F.Supp. 593. 

Tme natare of paper Hied by de¬ 
fendant in federal equity suit must 
be judged by contents as whole and 
not merely by name applied thereto 
or by matter therein contained ob¬ 
viously subordinate to its primary 
purpose, in determining whether de¬ 
fendant waived objection against suit 
in district other than that of his 
residence. 

U.S.—^Prudential Ins. Co. of America 
V. McKee, C.C.A,N.C., 81 P.2d 608. 
Motions to clarify issue of venue 
Where defendant’s motions to drop 
one of parties plaintiff, to dismiss 
or transfer the action to another dis¬ 
trict and to drop a codefendant as a 
party defendant Indicated that de¬ 
fendant confused jurisdiction with 
venue and tried to realign or reduce 
the parties so that question of venue 
would be more apparent, and the 
three motions were died in clerk’s 
office at the same time, the motions 
would be considered as one motion 
and would not constitute waiver. 

U.S—Benedcial Industrial Loan Cor¬ 
poration V. Kline, D.C.Iowa, 41 F. 
Supp. 854. 

66. Intervention, of new Buies 

By moving to transfer case from 
equity to law side of court, defend¬ 
ant submitted to jurisdiction of the 
court and could not reserve right to 
object to venue of suit, especially 
after intervention of new Federal 
Rules of Civil Procedure which pro¬ 
vide for only one civil action with¬ 
out distinction as to whether relief is 
to be legal or equitable. 

U.S.—Commonwealth Trust Co. of 
Pittsburgh V. Reconstruction 
Finance Corporation, D.C.Pa., 28 
F.Supp. 586. 


67. U.S.—Cricket S. S. Co. v. Par¬ 
ry, G.C.A.N.Y., 263 F. 523, certio¬ 
rari denied 40 S.Ct 345, 252 U.S. 
680, 64 L.Ed. 726. 

68. U.S.—Doyle v. Lorlng, C.C.A. 
Tenn., 107 F.2d 337, certiorari de¬ 
nied 60 S.Ct. 808, 309 U.S. 686, 84 
L.Ed. 1029—Sutherland v. U. S., C. 
C.A.Neb., 74 F.2d 89. 

26 C.J. p 795 note 93. 

Demurrer for special and single 
purpose of objecting to the jurisdic¬ 
tion did not operate as waiver. 

U.S.—Southern Pac, Co. v, Denton, 
Tex,, 13 S.Ct. 44, 146 U.S. 202, 36 
L.Ed. 942. 

Inapt or incoherent objection 
Where no affirmative relief was 
asked and intention to appear spe¬ 
cially was plain, inaptness or Inco- 
herency in making such point clear 
would not constitute waiver. 

U.S.—^Findlay v. Florida East Coast 
By. Co., C.C.A.FIa., 68 F.2d 540, 
certiorari denied 54 S.Ct. 629, 292 
U.S. 623, 78 L.Ed. 1478. 

Trustees appearing individually 
Nonresident defendants sued as 
trustees and executors and appear¬ 
ing specially as individuals to con¬ 
test jurisdiction did not as trustees 
and executors waive their privilege 
of venue, where they vigorously as¬ 
serted privilege. 

U.S.—^Findlay v. Florida East Coast 
Ry. Co,, supra, 

69. U.S.—Camp v. Gress, Vsu, 39 S. 
Ct. 478, 250 U.S. 308, 63 L.Ed. 997. 

70. U.S.—Wilson V. Beard, C.C.A.N. 

T. , 26 P,2d 860. 

71. U.S.—McLean v. State of Mis¬ 
sissippi ex rel. Roy, C.C.A.Miss., 
96 F.2d 741, 119 A,L.R. 670, certio¬ 
rari denied State of Mississippi ex 
rel. Roy v. McLean, 59 S.Ct. 84, 306 

U. S. 623, 83 L.Ed. 399. 

Toulmin v. James Mfg. Co., D.C. 
N.T., 27 F.Supp. 612—^Hamilton 
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. Watch Co. V. George W. Borg Co., 
D.C.I11., 27 F.Supp. 215. 

Thomas Kerfoot & Co. v. United 
Drug Co., D.C Del., 38 F.2d 671— 
Jones V. Consolidated Wagon & Ma¬ 
chine Co., D.C.Idaho, 31 F.2d 383, 
appeal dismissed 50 S.Ct. 65, 280 U. 
S. 619, 74 L.Ed. 689—Beech-Nut 
Packing Co. v. P. Lorillard Co., D. 
C.N.Y., 287 F. 271. 

72. U.S.—Stonega Coal & Coke Co. 
V. Louisville & N. R. Co., C.C.Va., 
139 F. 271—^Pacific Mut. L. Ins. Co. 
of California v. Tompkins, W.Va., 
101 F. 639, 41 C.C.A. 488, certio¬ 
rari denied 21 S.Ct. 916, 179 U.S. 
683, 45 L.Ed. 385. 

73. U.S.—^Pacific Mut. L. Ins. Co. of 
California v. Tompkins, supra. 

74. Acceptance for corporation by 
state officer 

Acceptance of service of process 
by state auditor in suit against non¬ 
resident domestic corporation consti¬ 
tuted an acceptance of service by 
corporation, and, where it also ac¬ 
cepted service of a temporary re¬ 
straining order, it was barred from 
thereafter challenging venue of fed¬ 
eral court for northern district of 
state on ground that It was a resi¬ 
dent of southern district. 

U.S.^—Kay & Ess Co. v. Chadeloid 
Chemical Co., D.C.W.Va., 20 F.Supp. 
653. 

75. U.S.—Steidle v. Reading Co., C. 
C.A.N.J., 24 F.2d 299, certiorart de¬ 
nied 49 S.Ct. 13, 278 U.S. 609. 73 
L.Ed. 635. 

25 C.J. p 796 note 6. 

76. U.S.—Steidle v. Reading Co., C. 
C.A.N.J., 24 F.2d 299, certiorari 
denied 49 S.Ct. 13, 278 U.S. 609, 73 
L.Ed. 535. 

26 C.J. p 796 note 7. 

77. U.S.—Crown Cotton Mills v. 
Turner, C.C.N.Y., 82 F. 337. 

26 C.J. p 796 note 7 [a]. 
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the bill or complaint need not be served on defend¬ 
ant, but must be filed in the clerk’s office, the service 
of process put defendant on notice of the contents 
of the bill or complaint, so that a general appearance 
operated as a waiver of improper venue.'^S 

The objection to improper venue was held not to 
have been waived, and could be raised in the appel¬ 
late court, where defendant, after the overruling of 
a proper objection, pleaded to the merits reserving 
an exception,*^ 9 or prepared for,80 or participated 
in,8i the trial. The failure to appeal from an order 
overruling a proper objection was, however, held to 
operate as a waiver in the appellate court.82 

Removal; waiver prior thereto. It has been held 
that the objection of venue could be waived in the 
state court prior to the removal of the case to the 
federal court.®8 A party who procured the removal 
of a cause from a state to a federal court waived any 
objection that the suit was pending in the wrong 
district.®^ 


§ 485.-Appointment of Agent; Do¬ 

ing Business in State 

By virtue of statute a corporation may be sued in 
any Judicial district in which it is incorporated or li¬ 
censed to do business or is doing business. The defense 
of improper venue is waived by the appointment of an 
agent within the state to accept service of process. 

The Revision Act of 1948, 28 U.S.CA. § 1391(c), 
expressly provides that a corporation may be sued 
in any judicial district in which it is incorporated 
or licensed to do business or is doing business, and 
such judicial district shall be regarded as the resi¬ 
dence of such corporation for venue purposes. This 
provision completely departs from the theory of 
waiver in cases involving a foreign corporation 
doing business in a state other than that in which it 
is incorporated, and makes the question of waiver ir¬ 
relevant in such cases.® 5 

The defense of improper venue is waived, how¬ 
ever, by the appointment of an agent within the 
state to accept service of process,®® or by the doing 
of business within the state and the designation of 
such an agent;®'^ and an individual as well as a cor- 


78. U.S —Sterns v. Maguire, D.C.N. 
Y., 23 F.Supp. 826. 

79. U.S.—Vidal v. South American 
Securities Co., C.C.A.N.T., 276 F. 
855. 

25 C.J. p 796 note 98. 

80. U.S.—Stonega Coal & Coke Co. 
V. Louisville & N. R. Co., C.C.Va., 
139 F. 271. 

26 C.J. p 796 note 96. 

81- U.S.—Charts Corporation v. St. 
Sure, C.C.A.Cal., 94 F.2d 363. 

82. U.S.—Jones Store Co. v. Dean, 
C.C.A.MO., 56 F.2d 110, certiorari 
denied Dean v. Jones Store Co., 52 
S.Ct. 641, 286 U.S. 569, 76 L.Ed. 
1292. 

83. U.S.—Gorman v. A. B. Leach & 
Co., D.C.N.Y., 11 F.2d 454. 

Appearance In state oonrt 
Corporation’s waiver of right to be 
sued in particular federal district 
could arise from general appearance 
or failure to take steps to set aside 
appearance in state court where ac¬ 
tion was originally Instituted. 

U.S.—Gorman v. A. B. Leach & Co., 
supra. 

Pailnre to object 

Defect in personal jurisdiction In 
suing in wrong district, not taken by 
motion in state court within twenty 
days, was waived. 

U.S.—Mannion v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.N.T., 9 F.2d 894. 

84. U.S.—Baldwin v. Pacific Power 
& Light Co., D.C.Or., 199 F. 291—, 


U. S. Fidelity & Guaranty Co. v. 
Woodson County, Kan., 145 F. 144, 
76 C.C.A. 114. 

85. U.S.—Barber-Greene Co. v. Blaw- 
Knox Co.. C.A.Ohio, 239 F.2d 774. 

86. tr.S.—^Davis v. Smith, C.A Pa., 
253 F.2d 286—Knott Corp. v. Fur¬ 
man, C.CA.Va., 163 P.2d 199, cer¬ 
tiorari denied 68 S.Ct. Ill, 332 U. 
S. 809, 92 L.Ed. 387, rehearing de¬ 
nied 68 S.Ct. 164, 332 U.S. 826, 92 
L.Ed. 401. 

Wynne v. Queen City Coach Co., 
D.C.N.J., 49 F.Supp. 103—Cohen v. 
Industrial Finance Corp., D.C.N.Y., 
44 F.Supp. 489. 

Owens V. Harkins, D.C.Ala., 18 
F.R.D. 62—Scott V. Southeastern 
Greyhound Lines, D.C.Ohio, 6 F.R. 
D. 11. 

Foreign corporation, complying 
with laws of state wherein it de¬ 
sires to do local business by ap¬ 
pointing agent, on whom process 
may be served. In such state, re- 
linguishes privilege to raise ques¬ 
tion of venue of action against it in 
federal courts within such state when 
service is had on designated agent. 
U.S.—^Ferrante v. Trojan Powder Co., 
D.C.Pa., 79 F.Supp. 602—^Eastman 
Kodak Co. v. Boyce Motor Lines, 
D.C.N.Y., 74 F.Supp. 981—Arney v. 
Central Elec. «& Gas Co., D.C.Mlnn., 
66 F.Supp. 401—^Langan v. Roberts 
Bros., D.C.Mo., 61 F.Supp. 602. 

87. U.S.—Oklahoma Packing Co. v. 
Oklahoma Gas & Electric Co., Okl., 
60 S.Ct. 216, 308 U.S. 630, 309 U.S. 
4, 84 L.Ed. 537, rehearing denied 
60 S.Ct. 465, 309 U.S. 693, 84 L.Ed. 
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447, 1034—^Neirbo Co. v. Bethlehem 
Shipbuilding Corporation, N.Y., 60 
S.Ct. 153, 308 U.S. 165, 84 L.Ed. 
167, 128 A.L.R. 1437. 

Badger v. Reich Bros Const. 
Co., C.C.A.La., 161 P.2d 289, af¬ 
firmed 68 S.Ct. 687, 333 U.S. 163, 92 
L.Ed. 614, rehearing denied 68 S. 
Ct. 900, 333 U.S. 878, 92 L.Ed. 1153 
—Murphree v. Mississippi Pub. 
Corp., C.C.A.M1SS., 149 F.2d 138, af¬ 
firmed 66 S.Ct. 242, 326 U.S. 438, 90 
L.Ed. 185—Cummer-Graham Co. v. 
Straight Side Basket Corp., C.C.A. 
Idaho, 136 P.2d 828—Bucy v. Neva¬ 
da Const. Co., C.C.A.Idaho, 126 F. 
2d 213. 

Dean v. Bituminous Cas. Corp., 
D.C.La., 72 F.Supp. 801—Dees v. 
Santa Fe Trail Transp. Co., D.C. 
Mo., 71 F.Supp. 387—Barrett v. 
National Malleable & Steel Cast¬ 
ings Co., D.C.Pa., 68 F.Supp. 410 
—Randolph Laboratories v. Spe¬ 
cialties Development Corp., D.C. 
N.J., 62 F.Supp. 897—^Da Cunha 
V. Grasselll Chemical Co., D.C.N. 
J., 46 F.Supp. 28—Beard v. Conti¬ 
nental Oil Co., D.C.La., 42 F.Supp. 
310—^Vogel V. Crown Cork & Seal 
Co., D.C.Md., 36 F.Supp. 74—Wil¬ 
liams V. James, D.C.La., 34 F.Supp. 
61—^Detachable Bit Co. v. Timken 
Roller Bearing Co., D.C.N.Y., 31 F. 
Supp. 632. 

Cheshire v. Car & General Ins. 
Corp., D.C.La., 4 P.R.D. 353. 

Applloatlon and limitations of role 
(1) It has been held that corpo¬ 
ration, appointing agent on whom 
process might be served in any suit 
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poration may waive nonresident immunity by ap¬ 
pointing an agent on whom process may be served, 88 
even though the designation of the agent may have 
been made imder the mistaken understanding that it 
was required by the law of the state.89 

Although there is some authority holding that the 
doing of business in the state constituted as effectual 
an implied waiver as though the corporation had 
designated an agent for service of process,^® other 
decisions are to the effect that a foreign corporation 
did not waive its personal privilege to raise a ques¬ 
tion of venue merely by doing business within a 
state®^ or appointing a general agent therein,®^ 
but it was required to appoint an agent in the state 
on whom process could be served in accordance 
with state law.® 8 


35A a J. S. 

Where federal venue is predicated upon waiver 
through compliance with state law, the extent of the 
waiver is measured by the terms and requirements 
of the statute,®^ which should be construed with 
reference to its interpretation by the courts of the 
state in question and where the statute does not 
contemplate that defendant be amenable to suit in 
any county of the state other than where it had its 
place of business or where the cause of action arose, 
defendant did not by complying with the state law 
and engaging in business in the state waive its right 
to object to being sued elsewhere in the state.®® By 
qualifying for the limited purpose of doing trust 
business in another state, a bank does not waive its 
right to object to being sued in that state in a trans¬ 
action which does not on its face purport to grow 
out of such trust business.®*^ 


against it in state waived right to 
be sued only in judicial district of 
which corporation was inhabitant, 
irrespective of basis of federal Ju¬ 
risdiction. 

U.S.—^Amalgamated Ass’n of St., 
Elec. Ry. & Motor Coach, Bmp. 
of America, Division No. 1127 v. 
Southern Bus Lines, C.A.Miss., 172 
F.2d 946. 

(2) Rule has been held to apply 
to causes of action arising under 
federal laws, such as Pair Labor 
Standards Act, as well as where ju¬ 
risdiction of federal court is based 
on diversity of citizenship of par¬ 
ties. 

U.S.—^Roger v. A. BL Bull & Co., C.A. 
N.T., 170 F.2d 664. 

Perrante v. Trojan Powder Co„ 
D.C.Pa., 79 F.Supp. 602—Beard v. 
Continental Oil Co., D.C.La., 42 P. 
Supp. 310. 

(3) A party may, according to one 
view, waive venue jurisdiction in a 
patent case in exactly the same way 
as he may waive it when jurisdic¬ 
tion is based on diversity of citizen¬ 
ship. 

U.S.—Independent Pneumatic Tool 
Co. V. Chicago Pneumatic Tool Co., 
D.C.Ill., 74 F.Supp. 502, affirmed, 
C.C.A., 167 F.2d 1002, certiorari de¬ 
nied 69 S.Ct. 46, 336 U.S. 823, 93 L. 
Ed. 377. 

(4) On the other hand, there is 
some authority holding that rule 
does not apply where the federal 
court jurisdiction was not founded 
on diversity of citizenship, but also 
existed because the cause of action 
arose under the patent laws. 

U.S.—^American Chemical Paint Co. 
V. Dow Chemical Co., C.C.A.Mich., 
161 F.2d 966, rehearing denied 164 
F.2d 208—Carbide & Carbon Chemi¬ 
cals Corp. V. U. S. Industrial Chemi¬ 
cals, C.C.A.Md., 140 P.2d 47—Bull¬ 
dog Electric Products Co. v. Cole 


Electric Products Co., C.C.A.N.T., 
134 F.2d 545. 

(5) Illinois corporation by obtain¬ 
ing license to do business in Mis¬ 
souri did not waive venue require¬ 
ments of Missouri statute and did 
not thereby submit Itself to jurisdic¬ 
tion of federal court in western dis¬ 
trict of Missouri in case removed 
from state court, where cause of ac¬ 
tion did not accrue in county in 
which action was brought and cor¬ 
poration maintained registered office 
only in eastern district. 

U.S.—^Laffoon v. J. M. Farrin & Co., 
D.C.MO., 57 F.Supp. 908. 

88. U.S.—Krueger v. Hider, D.C.S.C., 
48 F.Supp. 708. 

89. U.S.—^Davis v. Smith, C.A.Pa., 
263 F,2d 286. 

90. U.S.—Zuber v. Pennsylvania R. 
Co., D.C.Ga., 82 F.Supp. 670—Gib¬ 
son V. U. S. Lines, D.C.Md., 74 F. 
Supp. 776. 

91. U.S.—Robinson v. Coos Bay Pulp 
Corp,, C.C.A.Pa., 147 F.2d 612— 
Cummer-Graham Co. v. Straight 
Side Basket Corp., C.C.A.Idaho, 136 
F.2d 828. 

Ferrante v. Trojan Powder Co., 
D.C.Pa., 79 F.Supp. 602—Barrett 
V. National Malleable & Steel 
Castings Co., D.C.Pa., 68 F.Supp. 
410. 

92. U.S.—^Barrett v. National Mal¬ 
leable & Steel Castings Co., supra. 

93. U.S.—^Robinson v. Coos Bay Pulp 
Corp., C.C.A,Pa., 147 F.2d 612— 
Cummer-Graham Co. v. Straight 
Side Basket Corp., C.C.A.Idaho, 136 
F.2d 828. 

Ferrante v. Trojan Powder Co., 
D.C.Pa., 79 F.Supp. 602. 

94. U.S.—Antonana v. Ore S. S. 
Corp., D.C.N.T., 144 F.Supp. 486. 

Bird V. J. M. Farrin & Co., D.C. 
Mo., 4 F.R.D. 267. 
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Statute construed as Inapplicable to 
actions arising out of state 

(1) Words, “any action,’' in Penn¬ 
sylvania statute requiring that for¬ 
eign corporation’s application for cer¬ 
tificate of authority to do business 
in state designate Secretary of Com¬ 
monwealth as corporation’s attorney, 
on whom process in any action 
against it may be served, should be 
interpreted by federal district court 
in Pennsylvania as not including ac¬ 
tion arising outside such state, in 
absence of contrary state court hold¬ 
ing. 

U.S.—^Ferrante v. Trojan Powder Co., 
D.C.Pa., 79 F.Supp. 502. 

(2) Minnesota corporation comply¬ 
ing with Montana statute requiring 
foreign corporations doing business 
in Montana to file certificate consent¬ 
ing to be sued in courts of Montana 
on causes of action arising in Mon¬ 
tana did not thereby consent to be 
sued in Montana federal district 
court by inhabitant of Illinois on 
cause of action arising in Minnesota 
so as to waive privilege of being 
sued only in district in which such 
corporation or plaintiff was a resi¬ 
dent. 

U.S.—^North Butte Mining Co. v. 
Tripp, C.C.A.Mont., 128 P.2d 688. 

(3) Other statutes. 

U S —^Harmann v. U. S. Fidelity & 
Guaranty Co., D.C.La., 64 F.Supp. 
36. 

96. U.S.—^Antonana v. Ore S. S. 
Corp., D.C.N.Y., 144 F.Supp, 486“- 
Ferrante v. Trojan Powder Co., D. 
C.Pa., 79 F.Supp. 502. 

96. U.S.—Bird v. J. M. Farrin & 
Co., D.CMo., 4 F.R.D. 267. 

97. U.S.—Buffium v. Chase Nat. 
Bank of City of New York, C.A. 
Ill., 192 F.2d 68, certiorari denied 
72 S.Ct. 668, 342 U.S. 944, 96 L.Ed. 
702. 
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Operation of motor vehicle on state highways. 
The substituted service device for bringing a non¬ 
resident within reach of state courts is a device 
which should not be extended to effect waiver of 
venue in the federal court,and a nonresident de¬ 
fendant motorist who operates a motor vehicle on 
the highways of a state does not thereby waive the 
right to be sued in federal courts only in the juris¬ 
diction specified in the federal venue statutes, even 
though a state statute provides that the use of the 
highways by a nonresident constitutes the appoint¬ 
ment of a designated state official as an agent on 
whom process may be served.^^ 

§ 486. Forum Non Conveniens 

The common-law doctrine of forum non conveniens* 
which Is related to the concept of venue, and which is 
subject to careful limitation, involves the dismissal of a 
case because the forum chosen by plaintiff, even though 
authorized by the letter of a general venue statute. Is 
so completely Inappropriate and inconvenient that it is 
better to stop the iitigation In the place where brought 
and let it start all over again somewhere else. 

The doctrine of forum non conveniens involves 


the dismissal of a case because the forum chosen 
by plaintiff is so completely inappropriate and in¬ 
convenient that it is better to stop the litigation in 
the place where brought and let it start all over 
again somewhere else;i it is simply that a court 
may resist imposition on its jurisdiction even when 
jurisdiction is authorized by the letter of a general 
venue statute.^ The doctrine is related to the con¬ 
cept of venue,3 and its application has been invoked 
as a means of declining jurisdiction whenever con¬ 
sideration of convenience, efficiency, and justice 
points to a tribunal other than that chosen by a liti¬ 
gant as the appropriate tribunal.^ 

The doctrine was designed as an instrument of 
justice,5 and is now firmly established in federal 
law.® It is not of statutory origin;'^ federal courts 
have inherent power to dismiss complaints on the 
ground of forum non conveniens,® and the sole 
remedy under this common-law doctrine calls for 
dismissal of plaintiff’s action.® 

The doctrine of forum non conveniens is quite 


98. U.S.—Super Products Corp. v. 
Parkin. D.C.NY., 20 F.R.D. 377, 

99, U.S.—Olberding v. Illinois Gent. 
R. Co., Ky., 74 S.Ct. 83, 346 U.S. 
338, 98 L.Ed. 39. 

Lied Motor Car Co. v. Maxey, C. 
A.Iowa, 208 P.2d 672—McCoy v. 
Siler, C.A.Pa., 205 P.2d 498, certio¬ 
rari denied 74 S.Ct. 120, 346 U.S. 
872, 98 LEd. 380—Martin v. Plsch- 
bach Trucking Co., C.A.Mass., 183 
F.2d 53. 

Ulrich v. Stead, D.C.N.T., 161 F. 
Supp. 891—^Weber v. Threlkel, D.C. 
Wyo., 126 F Supp. 98—^Waters v. 
Plyborn, D.C.Tenn., 93 F.Supp. 651. 
Contra Burke v. Greer, D.C.Ga., 114 
F.Supp. 671—Falter v. Southwest 
Wheel Co., D.C.Pa., 109 F.Supp. 
556—^Archambeau v. Emerson, D.C. 
Mich., 108 F.Supp. 28—Jacobson 
V. Schuman, D.C.Vt., 106 F.Supp. 
483—Garcia v. Frausto, D.C Mo., 
97 F.Supp. 683—^Kostamo v. Bror- 
by, D.C.Neb., 95 F.Supp. 806—Bur¬ 
nett V. Swenson, D.C.Okl., 95 F. 
Supp. 524—Thurman v. Consoli¬ 
dated School Dist No. 128, Turpin, 
Okl., D.C.Kan., 94 F.Supp. 616— 
Urso V. Scales, D.C.Pa., 90 F.Supp. 
663—Morris v. Sun Oil Co., D.C. 
Md., 88 F.Supp. 629—^Knoop v. An¬ 
derson, D.C.Iowa, 71 F.Supp. 832— 
Steele v. Dennis, D.C.Md., 62 F. 
Supp. 73—^Krueger v. Hider, D.C.S. 
C., 48 F.Supp. 708. 

1. U.S.—Norwood v. Kirkpatrick, 
Pa. & S.C, 75 S.Ct. 644, 349 U.S. 
29, 99 L.Ed. 789. 

All States Freight v. Modarelli, 
C.A.N J., 196 F.2d 1010. 

Mitchell V. Gundlach, D.C.Md., 
136 F.Supp. 169. 


2. U.S.—Gulf Oil Corp. v. Gilbert. 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
LEd. 1065. 

Paramount Pictures v. Rodney, 

C. A.3, 186 P.2d 111, certiorari de¬ 
nied 71 S.Ct. 672, 340 U.S. 963, 96 
L.Ed. 687—Tivoli Realty v. Inter¬ 
state Circuit, C.CA.Tex., 167 P.2d 
155, certiorari denied 68 S.Ct. 1494, 
334 U.S. 837, 92 L.Ed. 1762. 

Collins V. American Auto. Ins. 
Co., Mo., D.C.N.Y., 128 F.Supp. 228, 
reversed on other grounds, C.A., 
230 F.2d 416, certiorari dismissed 
77 S.Ct. 20, 362 U.S. 802, 1 L.Ed.2d 
37—Lehman v. Napier, D.C.Iowa, 
101 F.Supp. 313—Latimer v. S/A 
Industrias Reunidas F. Matarazzo, 

D. C.N,Y., 91 F.Supp. 469—De Sair- 
igne V. Gould, D.C.N.Y., 83 F.Supp. 
270, affirmed, C.A., 177 F.2d 515, 
certiorari denied 70 S.Ct. 671, 339 
US 912, 94 L.Ed. 1338—Hayes v. 
Chicago, R. I. & P. R. Co., D.C. 
Minn., 79 F.Supp. 821—O’Connor v. 
Yardley Golf Club, D.C.Pa., 79 F. 
Supp. 264. 

Essexioe of dootzine is that even 
though court has Jurisdiction of 
cause and of parties and venue is 
proper, the court may, under certain 
circumstances, refuse to hear and de¬ 
termine the case. 

U.S.—^Aircraft Marine Products v. 
Burndy Engineering Co., D.C.Cal., 
96 F.Supp. 588. 

3. U.S.—^Murray v. Union Pac. R. 
Co., D.C.IIL, 77 F.Supp. 219, mo¬ 
tion denied 77 F.Supp. 613. 

4. U.S.—Rogers v. Guaranty Trust 
Co. of New York, N.Y., 63 S.Ct. 296, 
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288 U.S. 123, 77 L.Ed. 652, 89 A.L. 
R. 720. 

Overfleld v. Pennroad Corpora¬ 
tion, C.C.A.Pa., 113 P.2d 6. 

Securities and Exchange Com¬ 
mission V. Wimer, D.C.Pa., 76 F. 
Supp. 955. 

5. U.S.—^Williams v. Green Bay & 
W. R Co., N.Y., 66 S.Ct. 284, 326 
U.S. 549, 90 L.Ed. 311. 

Overfield v. Pennroad Corpora¬ 
tion, C.C.A.Pa., 113 F.2d 6. 

Securities and Exchange Com¬ 
mission V. Wimer, D.C.Pa., 76 F. 
Supp. 955. 

6. U.S.—^Vanity Fair Mills, Inc. v. 

T. Eaton Co., C.A.N.Y., 234 P.2d 
633, certiorari denied 77 S.Ct. 96, 
362 US. 871, 1 LEd.2d 76, rehear¬ 
ing denied 77 S.Ct. 144, 362 U.S. 
913, 1 L Ed.2d 120—Burt v. Isth¬ 
mus Development Co., C.A.Tex., 218 
P.2d 363, certiorari denied 76 S.Ct. 
661, 349 U.S. 922, 99 L.Ed. 1254. 

7. U.S.—U. S. v. National City 

Lines, D.C.Cal., 7 P.R.D. 456, re¬ 
versed on other grounds 68 S.Ct. 
1169, 334 U.S. 673, 92 L.Ed. 1584, 
rehearing denied 68 S Ct. 1626, 334 

U. S. 862, 92 L.Ed. 1781. 

8. U.S —Ferguson v. Ford Motor 
Co., D.C.N.Y., 77 F.Supp. 425. 

9. U.S.—U. S. v. National City 

Lines, Cal., 68 S.Ct. 1169, 334 U.S. 
573, 92 L.Ed. 1584, rehearing de¬ 
nied 68 S.Ct. 1526, 334 U.S. 862, 92 
LEd. 1781. 

Chicopee Mfg. Corp. v. Kendall 
Co., D.C.S.C., 164 F.Supp. 248—Lat¬ 
imer V. S/A Industrias Reunidas 
F. Matarazzo, D.C.N.Y., 91 F.Supp. 
469. 
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naturally subject to careful limitation for it not 
only denies plaintiff the generally accorded privilege 
of bringing an action where he chooses, but makes it 
possible for him to lose out completely, through the 
running of the statute of limitations in the forum 
finally deemed appropriate.^® Accordingly, resort 
may be had to this doctrine only in exceptional cir- 
cumstances,^! and plaintiff's choice of forum should 
rarely be disturbed unless the balance is strongly 
in favor of defendant,^2 or unless he can show that 
he will be imfairly prejudiced.^2 The mere balance 
of convenience in favor of defendants is insufficient 
to justify application of the doctrine,and mere in¬ 
convenience to a noncitizen is not ground for dis¬ 
missing a suit brought by a citizen of the United 
States in a federal court and relegating him to the 
courts of defendant's country.^® 

Courts of the United States are reluctant to apply 
the doctrine of forum non conveniens where its 
application would force an American citizen to seek 
redress in a foreign court and courts should 
be slow to apply it when justice would be delayed, 
even though not thwarted altogether.^7 Ordinarily 
one's domicile is not an inconvenient place for one 
to be sued within the doctrine.^® 

§ 487. — Effect of Statute Authorizing 
Change of Venue 

The authorities are in conflict as to whether the 
statute authorizing change of venue for the convenience 
of parties and witnesses deprived the district court of 


power to dismiss In cases within the purview of the stat¬ 
ute; however, the doctrine of forum non conveniens is 
applicable to cases not within the statute. 

Although it has been held that the statute took 
nothing from the courts, and hence did not deprive 
the district court of the power to dismiss when the 
doctrine of forum non conveniens is invoked, but 
rather conferred a new and additional authority to 
transfer a case where previously the court had no 
alternative but to dismiss,^® there is authority to the 
effect that the field of the doctrine of forum non 
conveniens is entirely occupied by the statute, 28 
U.S.C.A., § 1404, enacted in 1948 and providing that 
for the convenience of parties and witnesses, in the 
interest of justice, a district court may transfer any 
civil action to any other district or division where 
it might have been brought ;2® and, consequently, as 
shown infra § 498, it is held that if the forum is 
foimd to be inconvenient, the remedy now is trans¬ 
fer and not dismissal as formerly. According to 
this view, the evident purpose of the statute is to 
do away with dismissal as an inherent right of the 
courts and to substitute therefor the right in proper 
cases to transfer to a more convenient forum when 
there is such a forum,2i or, as has been said, the stat¬ 
ute has, in effect, replaced the doctrine of forum 
non conveniens whenever the more convenient 
tribunal is a United States district court where the 
action might have been brought.22 

The federal courts retain the inherent power to 
refuse jurisdiction of cases not within the statute,22 


10. XJ.S.—Norwood v. Kirkpatrick, 
Pa. & S.C.. 75 S.Ct. 644, 349 U.S. 
29, 99 L-Kd. 789. 

All States Freight v. ModarelU, 
C.A.NJ., 196 F.2d 1010. 

11. U.S.—Cox V. Pennsylvania P. 
Co., D.C.N.T., 72 F.Supp. 278. 

12. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y.. 67 S.Ct. 839, 330 U.S. 501, 91 
Lr.Ed. 1055. 

Caspar v. Devine, C.A., 267 F.2d 
197—^Vanity Fair Mills, Inc. v. T. 
Eaton Co., C.A.N.Y., 234 F.2d 633, 
certiorari denied 77 S.Ct. 96, 362 U. 

S. 871, 1 Lr.Bd.2d 76, rehearing de¬ 
nied 77 S.Ct. 144, 352 U.S. 913, 1 
L.Ed.2d 120. 

First Congregational Church and 
Soc. of Burlington, Iowa v. Evan¬ 
gelical and Reformed Church, D.C. 
NY., 160 F.Supp. 661—Shulman v. 
Compagnle Generale Transatlantl- 
due, D.C.N.Y., 162 F.Supp. 833— 
Lesser v. Chevalier, D.C.N.Y., 138 
F.Supp. 330—Wheeler v. Societe 
Nationals Des Chemlns De Fer 
Francals (French National Rail¬ 
roads), D.C.N.Y., 108 F.Supp. 662 
—Ferguson v. Ford Motor Co., D. 
C.N.Y., 77 F.Supp. 426—Fifth & 
Walnut v. Loew's, Inc., D.C.N.Y., | 


76 F.Supp. 64—Securities and Ex¬ 
change Commission v. Wimer, D.C. 
Pa., 75 F.Supp. 966—Giles v. West¬ 
ern Air Lines, D.C.Mlnn., 73 F. 
Supp. 616. 

13. U.S.—Sociedade Braslleira De 
Intercambio Comercial E Indus¬ 
trial, Ltda. V. The Punta Del Este, 
D.C.N.J.. 136 F.Supp. 394. 

14. U.S.—U. S. V. National City 
Lines, Cal., 68 S.Ct. 1169, 334 U.S. 
573, 92 L.Ed. 1584, rehearing de¬ 
nied 68 S.Ct. 1626, 334 U.S. 862, 92 
L.Ed. 1781. 

15- U.S.—Lesser v. Chevalier, D.C.N. 
Y., 138 F.Supp. 330—Latimer v. S/A 
Industrias Reunidas F. Matarazzo, 
D.C.N.Y., 91 F.Supp. 469. 

16. U.S.—Vanity Fair Mills, Inc. v. 

T. Baton Co., C.A.N.Y., 234 F.2d 
633, certiorari denied 77 S.Ct. 96, 
362 U.S. 871, 1 L.Bd.2d 76, rehear¬ 
ing denied 77 S.Ct. 144, 362 U.S. 
913, 1 L.Bd.2d 120. 

Shulman v. Compagnle Generale 
Transatlantique, D.C.N.Y., 162 F. 
Supp. 833. 

17. U.S.—Securities and Exchange 
Commission v. Wimer, D.C.Pa., 76 
F.Supp. 956. 


18- U.S.—Tivoli Realty v. Interstate 
Circuit, C.C.A.Tex., 167 F.2d 165, 
certiorari denied 68 S.Ct. 1494, 334 

U.S. 837, 92 L.Ed. 1762. 

19. D.C.—Gross V. Owen, 221 F.2d 
94, 95 U.SApp.D.C. 222. 

20. U.S.—Collins V. American Auto. 
Ins. Co. of St. Louis, Mo., C.A.N. 
Y., 230 P.2d 416, certiorari dismiss¬ 
ed 77 S.Ct 20, 362 U.S. 802, 1 L. 
Ed.2d 37. 

21. U.S.—Headrick v. Atchison, T. & 

S. F. Ry. Co., C.A.NM.. 182 F.2d 
306. 

22. U.S.—Vanity Fair Mills, Inc. v. 

T. Eaton Co., C.A.N.Y., 234 F.2d 
633, certiorari denied 77 S.Ct 96, 
362 U.S. 871, 1 L.Ed.2d 76, rehear¬ 
ing denied 77 S.Ct 144, 352 U.S. 
913, 1 L.Ed.2d 120. 

23. U.S.—Vanity Fair Mills, Inc. v. 
T. Eaton Co., supra. 

Latimer v. S/A Industrias Reuni¬ 
das F. Matarazzo, D.C.N.Y., 91 F. 
Supp. 469—De Salrlgne v. Gould, 
D.CN.Y., 83 F.Supp. 270, affirmed, 
C.A., 177 P.2d 616, certiorari denied 
70 S.Ct 671, 339 U.S. 912, 94 L.Ed. 
1338. 
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and have inherent power to dismiss, on the ground 
of forum non conveniens, actions on claims arising 
outside of the United States.24 The doctrine is ap¬ 
plicable to cases not within the statute,^^ such as 
cases which should have been brought in a foreign 
jurisdiction, rather than in the United States.^® 

§ 488. -Two or More Proper Forums 

In all cases In which the doctrine of forum non con¬ 
veniens comes Into play, it presupposes at least two 
forums In which the defendant is amenable to process; 
and there is no room for Invoking the doctrine unless In 
the first instance the court has Jurisdiction and the venue 
is properly laid in the district in which suit is brought. 

The doctrine of forum non conveniens furnishes 
criteria for choice between at least two forums in 
which defendant is amenable to process and in 
all cases in which the doctrine comes into play, it 
presupposes at least two forums in which defendant 
is amenable to process.^s Such forums should not 
be dependent merely on the will or grace of de¬ 
fendant, but must be provided by law;29 defendant 
should be amenable to suit in the allegedly more con¬ 
venient forum on the facts themselves, and the 
motion should not be granted on such defendant’s 
stipulation to accept service in the second jurisdic¬ 


tion.30 

There is no room for invoking the doctrine unless 
in the first instance the court has jurisdiction and 
the venue is properly laid in the district in which 
suit is brought.31 The doctrine can never apply if 
there is mistake of venue^^ or absence of jurisdic¬ 
tion. 3 3 

§ 489. -Actions Which May Be Dis¬ 

missed 

The doctrine of forum non conveniens is not a prin¬ 
ciple of universal applicability, and whenever congress 
has vested complaining litigants with a right of choice 
among the courts which Is Inconsistent with the exer¬ 
cise by those courts of discretionary power to defeat the 
choice so made, the doctrine can have no effect. 

The doctrine of forum non conveniens is not a 
principle of universal applicability.®^ One invaria¬ 
ble, limiting principle is that whenever congress has 
vested courts with jurisdiction to hear and determine 
causes and has invested complaining litigants with 
a right of choice among them which is inconsistent 
with the exercise by those courts of discretionary 
power to defeat the choice so made, the doctrine can 
have no effect.®^ Since the principle of forum non 


24. U.S.—Shulman v. Compagnie 

Generale Transatlantique, D.C.N.Y., 
152 F.Supp. 833—Heitner v. Zlm 
Israel Nav. Co., D.C.N.T., 162 F. 
Supp. 3—^De Saingne v. Gould, D.C. 
N.Y., 83 F.Supp. 270, affirmed, C.A., 
177 F.2d 615, certiorari denied 70 

S. Ct. 671, 839 U.S. 912, 94 L.Bd. 
1338. 

25. U.S.—^Horovitz v. Renault, Inc., 
D.C.N.T., 162 F.Supp. 344. 

26. U.S.—Vanity Fair Mills, Inc. v. 

T. Eaton Co., C.A.N.Y., 234 F.2d 
633, certiorari denied 77 S.Ct. 96, 
362 U.S. 871, 1 Li.Ed.2d 76, rehear¬ 
ing denied 77 S.Ct. 144, 352 U.S. 
913, 1 L..Ed.2d 120. 

Horovitz V. Renault, Inc., D.C.N. 
Y., 162 F.Supp. 344—Harrison v. 
United Fruit Co., D.C.N.Y., 141 F. 
Supp. 36—^Reich v. National Union 
Fire Ins. Co., D.C.Tex., 114 F.Supp. 
202—De Salrigne v. Gould, D.C.N. 
Y., 83 F.Supp. 270, affirmed, C.A., 
177 F.2d 616, certiorari denied 70 
S.Ct. 671, 339 U.S. 912, 94 L.Ed. 
1338. 

27. U.S.—Gulf Oil Corp. v. Gilbert, 
N.T., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1065. 

Tivoli Realty v. Interstate Cir¬ 
cuit, C.C.A.Tex., 167 F.2d 166, cer¬ 
tiorari denied 68 S.Ct. 1494, 334 U. 
S. 837, 92 KBd. 1762, 

Wilson V. Seas Shipping Co., D.C. 
Pa., 78 F.Supp. 464—^Ferguson v. 
Ford Motor Co., D.C.N.T., 77 F. 
Supp. 426—Neal v. Pennsylvania R, 


Co., D.C.N.Y., 77 F.Supp. 423—Fifth 
& Walnut V. Loew’s, Inc., U.C.N.Y., 
76 FSupp. 64. 

28. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L,.Bd. 1065. 

Tivoli Realty v. Interstate Cir¬ 
cuit, C.C.A.Tex., 167 F.2d 166, cer¬ 
tiorari denied 68 S.Ct. 1494, 334 U. 
S. 837, 92 L.Ed. 1762. 

Petroleum Financial Corp. v. 
Stone, D.C.N.Y., 116 F.Supp. 426— 
Wilson V. Seas Shipping Co., D.C. 
Pa., 78 F.Supp. 464—Ferguson v. 
Ford Motor Co., D.C.N.Y., 77 F. 
Supp. 425—^Neal v. Pennsylvania 
R. Co., D.C.N.Y., 77 F.Supp. 423— 
Fifth & Walnut v. Loew’s, Inc., D. 
C.N.Y., 76 F.Supp. 64. 

29. U.S.—Tivoli Realty v. Interstate 
Circuit, C.C.A.Tex., 167 F.2d 166, 
certiorari denied 68 S Ct. 1494, 834 

U.S. 837, 92 L.Ed. 1762. 

Stipiaatlou to accept service 
Motion to dismiss should not be 
granted on defendant's stipulation to 
accept service in another jurisdic¬ 
tion. 

U.S.—Ferguson v. Ford Motor Co., D. 
C.N.Y., 77 F.Supp. 425. 

30. U.S.—Ferguson v. Ford Motor 
Co., D.C.N.Y., 77 F.Supp. 425. 

31. U.S.—Cox V. Pennsylvania R. 
Co., D.C.N.T., 72 F.Supp. 278. 

32. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Bd. 1066. 


Murray v. Union Pac. R. Co., D.C. 
Ill., 77 F.Supp. 219, motion denied 
77 F.Supp. 613. 

33. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 set. 839, 330 U.S. 601, 91 
L.Ed. 1055. 

Petroleum Financial Corp. v. 
Stone, D.C.N.Y., 116 F.Supp. 426. 

34. U.S.—^U. S. V. National City 

Lines, Cal., 68 S.Ct. 1169, 334 U.S. 
673, 92 L.Bd. 1684, rehearing denied 
68 S.Ct. 1626, 334 U.S. 862, 92 L.Ed. 
1781. 

Actions which may be transferred 
under statute authorizing change 
of venue for convenience of parties 
and witnesses see infra § 602. 

35. U.S.—U. S. V. National City 

Lines, Cal., 68 S.Ct. 1169, 334 U.S. 
673, 92 L.Bd. 1584, rehearing denied 
68 S.Ct. 1526, 334 U.S. 862, 92 L. 
Ed. 1781. 

O’Connor v. Yardley Golf Club, 
D.C.Pa., 79 F.Supp. 264. 

Controlling factors in determination 
of question 

Question whether complaining liti¬ 
gants have been given a right of 
choice of venue is not one to be an¬ 
swered by such indecisive inquiries 
as whether venue or jurisdictional 
statute is labeled a “special” or “gen¬ 
eral” one, nor is it to be determined 
merely by view of court that applica¬ 
bility of doctrine would serve ends 
of justice in particular case. It is 
rather to be decided, on considera¬ 
tion of all relevant materials, by 
whether legislative purpose and ef- 
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conveniens is applicable in the absence of legislative 
mandate to the contrary, the search is not for evi¬ 
dence that the congress intended it to apply, but 
that it intended it not to apply.35 It has been stated 
as a general rule that a federal action depending 
in diverse citizenship is always subject to the plea, 
forum non conveniens,^^ but normally the circum¬ 
stances justifying a refusal to hear a suit against 
a foreign corporation will not be found where only 
a money judgment is demanded.^® 

In view of the history and provisions of the con¬ 
trolling statutes, it has been held that plaintiff's 
choice of forum cannot be defeated on the basis of 


forum non convenience in actions brought tmder 
the antitrust laws,^^ the Federal Employers’ Lia¬ 
bility Act,40 the Securities Act,^! or the Selective 
Service Act. 

§ 490. - Discretion of Court 

The doctrine of forum non conveniens leaves much to 
the discretion of the court to which plaintiff resorts, 
which should be exercised on equitable considerations. 

The doctrine of forum non conveniens leaves 
much to the discretion of the court to which plain¬ 
tiff resorts,43 which should be exercised on equitable 
considerations."^^ Whether an action should be dis¬ 
missed on the ground of forum non conveniens,^® 


feet of language used to achieve it 
were to vest power of choice in 
plaintiff or to confer power on courts 
to qualify his selection. 

U.S.—^U. S. V. National City Lines, 
Cal., 68 S.Ct. 1169, 334 U.S. 673, 92 
L.Ed. 1584, rehearing denied 68 S. 
Ct. 1526, 334 U.S. 862. 92 L.Ed. 
1781. 

36. U.S —^Ferguson v. Ford Motor 
Co.. D.C.N.T., 77 F.Supp. 426. 

37. U.S.—^Mottolese v. Kaufman, C. 
A.N.Y., 176 F.2d 301—Latimer v. 
S/A Industrias Eeunidas F. Mat- 
arazzo, CA.N.Y., 176 F.2d 184, cer¬ 
tiorari denied 70 S.Ct. 141, 338 U.S. 
867, 94 L.Ed. 531. 

Goldstein v. Chicago, R. I. & P. 
R. Co.. D C.N.Y.. 93 F.Supp. 671. 
ZTot dependent on nature of action 
Doctrine did not depend on wheth¬ 
er action was at law or in equity. 

U.S.—Securities and Exchange Com¬ 
mission V. Wimer, D.C.Pa., 76 P. 
Supp. 965. 

38. U.S.—^Williams v. Green Bay & 
W. R. Co, N.Y., 66 S.Ct. 284, 326 
U.S. 549, 90 L.Bd. 311. 

Lewald v. York Corp„ D.C.N.Y., 
68 F.Supp. 386. 

Equity and admiralty cases 

(1) Doctrine of forum non con¬ 
veniens, while theoretically a qualifi¬ 
cation on jurisdiction, has not been 
applied to any action commenced in 
federal court except in admiralty or 
those cases which would have been 
denominated as actions in equity be¬ 
fore removal of distinction by Feder¬ 
al Rules of Civil Procedure. 

U.S.—Sacco V. Baltimore 4& O. R. Co., 
D.C.N.Y.. 56 F.Supp. 959. 

(2) Dismissal of admiralty pro¬ 
ceedings see Admiralty §§ 89-91. 

(3) Venue in admiralty cases see 
Admiralty §§ 79-81. 

39. U.S.—Ferguson v. Ford Motor 
Co., D.C.N.Y., 77 F.Supp. 426—Fifth 
& Walnut V. Loew’s, Inc., D.C.N.Y., 
76 F.Supp. 64. 

Reasons for rule 

Choice of forums given to plaintiff 
by antitrust laws was given as a. 


matter of right, not as one limited by 
judicial discretion. Moreover, in 
practically all of more complex types 
of antitrust proceedings, principal 
defendants are corporations doing 
a multi-state business, and combina¬ 
tion or conspiracy charged seldom 
has a defined locus. In such situa¬ 
tions it is generally true that, what¬ 
ever forum chosen by plaintiff, it 
will be Inconvenient for some of de¬ 
fendants and often for most of them. 
When there is such diffusion of pos¬ 
sible venue, that fact, of course 
would be basis for declining to apply 
doctrine of forum non conveniens, 
even though applicable. It is also 
reason for declining to accept view 
that doctrine was intended to be ap¬ 
plicable. 

U.S.—U. S. V. National City Lines, 
Cal., 68 S.Ct. 1169, 334 U.S. 673, 92 
L.Ed. 1584, rehearing denied 68 S. 
Ct. 1526, 334 U.S. 862, 92 L.Ed. 
1781. 

Effect of transfer of criminal pro¬ 
ceeding 

Fact that court in which civil pro¬ 
ceedings are pending has, as author¬ 
ized by Federal Rules of Criminal 
Procedure, transferred a criminal 
prosecution against same defendants 
growing out of substantially same 
transactions is no ground for apply¬ 
ing doctrine of forum non conveniens 
to civil proceeding. 

U.S.—U. S. V. National City Lines, 
Cal., 68 S.Ct. 1169, 334 U.S. 573, 92 
L.Ed. 1584, rehearing denied 68 S. 
Ct. 1526, 334 U.S. 862, 92 L.Ed. 
1781. 

40. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1066—Miles v. Illinois Cent. 
R. Co., Tenn., 62 S.Ct. 827, 316 U.S. 
698, 86 L.Bd. 1129, 146 A.L.R. 1104 
—Baltimore & O. R. Co. v. Kep- 
ner, Ohio, 62 S.Ct. 6, 314 U.S. 44, 86 
L.Ed. 28. 136 A.L,R. 1222. 

Pascarella v. New York Cent. R. 
Co., D.C.N.Y., 81 F.Supp. 96—^Por¬ 
ter V. Fleming, D.C.Mlnn., 74 F. 
Supp. 378—Sacco v. Baltimore & O. 
R. Co., 66 F.Supp. 959. | 
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Marks v. Pennsylvania R, Co., 8 
F.R.D. 242. 

41. U.S —Securities and Exchange 
Commission v. Wimer, D.C.Pa., 75 
F.Supp. 955. 

Reason for rule 

Under Securities Act congress in¬ 
tended to have special venue provi¬ 
sions of act free from application of 
doctrine of forum non conveniens. 
U.S.—Securities and Exchange Com¬ 
mission V. Wimer, D.C.Pa., 76 F. 
Supp. 966. 

42. U.S.—O’Connor v. Yardley Golf 
Club, D.C.Pa., 79 F.Supp. 264. 

43. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1056. 

Tivoli Realty v. Interstate Cir¬ 
cuit, CC.A.Tex., 167 P.2d 155, cer¬ 
tiorari denied 68 S.Ct. 1494, 334 
U.S. 837, 92 L.Bd. 1762. 

Wheeler v. Societe Nationale Des 
Chemins De Per Francais (French 
National Railroads), D.C.N.Y., 108 
FSupp. 662—^De Sairigne v. Gould, 
D.C.N.Y., 83 F.Supp. 270, affirmed, 
C.A., 177 P.2d 615, certiorari denied 
70 S.Ct. 671, 339 U.S. 912, 94 L Ed. 
1338—Lewald v. York Corp., D.C. 
NY., 68 F.Supp. 386. 

44. D.C.—Hopson v. Hopson, 221 F. 
2d 839, 96 U.S.App.D.C. 285. 

45. D.C.—^Daqulla v. Schlosberg, 253 
P.2d 888, 102 U.S.APP.D.C. 366. 

Elscretlon exercised 

(1) To dismiss. 

U.S.—Giles V. Western Air Lines, D. 

C. Minn., 73 F.Supp. 616. 

(2) To deny motion to dismiss. 
U.S.—Fifth & Walnut v. Loew’s, Inc., 

D. C.N.Y., 76 F.Supp. 64. 

Held not abuse of discretion 

(1) Dismissal. 

U.S.—Gulf Oil Corp. v. Gilbert, N.Y., 
67 S.Ct. 839, 330 U.S. 501, 91 L.Ed. 
1056—^Koster v. (American) Lum¬ 
bermens Mut. CJas. Co., N.Y., 67 S. 
Ct. 828, 830 U.S. 618, 91 L.Ed. 1067 
—^Rogers v. Guaranty Trust Co. of 
New York. N.Y., 63 S.Ct. 295, 288 
U.S. 123, 77 L.Ed. 662, 89 A.L.R. 
720. 
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or whether an offer of a litigant opposing the motion 
to see that witnesses from without the jurisdiction 
are present at the trial should be accepted,^® rests 
largely in the sound judicial discretion of the dis¬ 
trict court. A federal district court may not, how¬ 
ever, arbitrarily deny citizens of any state the right 
of forum.^*^ 

§ 491. - Application, Hearing, and De¬ 

termination 

The objection of forum non conveniens is a motion 
which may be addressed to the discretion of the court 
at any time, and in the determination of the motion the 
ultimate inquiry is where trial will best serve the con¬ 
venience of the parties and the ends of justice. 

The objection of forum non conveniens is not a 
defense to improper venue which must be asserted 
by preliminary motion or answer; it is simply a 
motion which may be addressed to the discretion of 
the court at any time.^8 Jt may be raised after as 
well as before answer,but the objection should 
be taken with reasonable and appropriate prompt- 
ness.50 

In the determination of a motion to dismiss for 
forum non conveniens, the ultimate inquiry is where 
trial will best serve the convenience of the parties 


and the ends of justice.^i Whether jurisdiction 
should be declined is determined by balancing con- 
veniences,52 and each case turns on its own facts.^^ 

The court may consider affidavits submitted by the 
moving and opposing parties,^^ and undisputed state¬ 
ments in papers submitted on the motion, although 
based only on an attorney’s information and belief, 
may properly be considered as facts.55 So, for pur¬ 
poses of the motion, facts recited in the complaint 
have been deemed established by affidavits submit- 
ted.56 To justify the exercise of discretion in the 
granting of the motion, the basis for it should exist 
and be found in the facts of the litigation itself.^"^ 
The court should not, by imposing conditions or by 
accepting stipulations from defendant, bring about 
a change in the factual situation to warrant a favor¬ 
able determination, where, without such conditions 
and stipulations, such action would not be equi- 

table.58 

A motion based on the ground that material wit¬ 
nesses reside in other states should be supported by 
details, including the names and addresses of the 
witnesses and a statement of what their testimony 
would be.59 Prima facie it is not vexatious or 
oppressive, within the doctrine of forum non con- 


Vanity Fair Mills, Inc. v. T. 
Eaton Co., C.A.N.Y.. 234 F.2d 633, 
certiorari denied 77 S Ct. 96, 352 
U.S. 871, 1 L..Ed.2d 76, rehearing 
denied 77 S.Ct 144, 362 U.S. 913, 1 
L..Ed.2d 120. 

D.C.—Gross V. Owen, 221 P.2d 94, 96 
U.S.APP.D.C. 222. 

(2) Refusal to dismiss. 

U.S.—^Morehead v. Barksdale, C.A.4, 
263 P2d 117. 

D.C.—Hopson V. Hopson, 221 P.2d 
839, 95 U.S.APP.D.C. 285. 

Dismissal held improper or ahxise of 
discretion. 

U.S.—Williams v. Green Bay & W. 
R. Co., N.T., 66 S.Ct. 284, 326 U.S. 
649, 90 Lr.Ed. 311. 

Caspar v. Devine, C.A., 267 P.2d 
197—Burt V. Isthmus Development 
Co., CATex., 218 F.2d 363, certio¬ 
rari denied 76 S.Ct. 661, 349 U.S. 
922, 99 L.Ed. 1254. 

D.C.—^Daquila v. Schlosberg, 263 P.2d 
888, 102 U.S.APP.D.C. 366. 

46. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1055. 

47. U.S.—^Neal v. Pennsylvania R. 
Co., D.C.N.Y., 77 F.Supp. 423. 

48. U.S.—^Pifth & Walnut v. Loew’s, 
Inc., D.C.N.Y.. 76 F.Supp. 64. 

Motion, held timely 
Motion was timely, notwithstand¬ 
ing case was in issue, where no prej¬ 
udice appeared by delay in presenta- I 


tion of motion, and death of original 
attorney of record and recent clarifi¬ 
cation of law by supreme court and 
late disclosure of plaintiff's intention 
to try entire issue on depositions 
were circumstances accounting for 
delay, and statute of limitations had 
not run against institution of action 
in a more convenient forum. 

U.S.—Giles V. Western Air Lines, D. 
C.Mlnn., 73 F.Supp. 616. 

49. U.S.—Fifth & Walnut v. Loew's, 
Inc., D.C.N.Y., 76 F.Supp. 64. 

50. U.S.—Fifth & Walnut v. Loew’s, 
Inc., supra. 

Motion, held not timely 
Where defendants answered, took 
depositions of plaintiffs, permitted 
plaintiffs to examine witnesses on 
deposition, had plaintiffs incur pre¬ 
trial expenses in excess of $7,600, 
and prepare for trial, and finally aft¬ 
er many months had passed, raised 
objection to forum for the first time. 
U.S.—^Flfth & Walnut v. Loew’s, Inc., 
supra. 

51. U.S.—^Koster v. (American) 
Lumbermens Mut. Cas. Co., N.Y., 
67 S.Ct. 828, 330 U.S. 618, 91 L.Ed. 
1067. 

First Congregational Church and 
Soc. of Burlington, Iowa v. Evan¬ 
gelical and Reformed Church, D.C. 
N.Y., 160 F.Supp. 661. 

52. U.S.—Vanity Fair Mills, Inc. v. 
T. Eaton Co., C-A.N.Y., 234 F.2d 
633, certiorari denied 77 S.Ct. 96, 
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352 U.S. 871, 1 L.Ed 2d 76, rehear¬ 
ing denied 77 S.Ct. 144, 362 U.S. 
913, 1 L.Bd.2d 120. 

53. U.S.—^Koster v. (American) 

Lumbermens Mut. Cas. Co, N.Y., 
67 S.Ct. 828, 330 U.S. 518, 91 L.Ed. 
1067—^Williams v. Green Bay & W. 

R. Co., N.Y., 66 S.Ct. 284, 326 U.S. 
649, 90 L.Ed. 311. 

Lesser v. Chevalier, D.C.N Y., 138 
F.Supp. 330—Securities and Ex¬ 
change Commission v. Wimer, D.C. 
Pa., 75 F.Supp 955. 

54. U.S.—^Koster v. (American) 

Lumbermens Mut. Cas. Co., N.Y, 
67 S.Ct. 828, 330 U.S. 618, 91 L.Ed. 
1067. 

Vanity Fair Mills, Inc. v. T. 

Eaton Co., C.A.N.Y., 234 P.2d 633, 
certiorari denied 77 S.Ct. 96. 362 

U.S. 871, 1 L.Ed.2d 76, rehearing 
denied 77 S.Ct. 144, 362 U.S. 913, 1 
L.Ed.2d 120. 

55. U.S.—^De Sairigne v. Gould, DC. 
N.Y., 83 F.Supp. 270, affirmed, C.A, 
177 F.2d 615, certiorari denied 70 

S. Ct. 671, 339 U.S. 912, 94 L.Ed. 
1338. 

56- U.S.—^Fifth & Walnut v. Loew’s, 
Inc., D.C.N.Y., 76 F Supp. 64. 

57- U.S.—^E^fth & Walnut v. Loew’s, 
Inc., supra. 

58. U.S.—Fifth & Walnut v. Loew’s, 
Inc., supra. 

59. U.S.—Cox V. Pennsylvania R. 
Co., D.C.N.Y., 72 F.Supp. 278. 
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veniens, to sue a corporation within a judicial dis¬ 
trict that meets the requirements as to venue.^o 
Where plaintiff elects to sue defendant in the lat¬ 
ter’s district of residence, his choice should be dis¬ 
turbed only on a strong showing that it is required 
by the balance of convenience.®^ Before denying a 
citizen access to the courts of this country, the court 
should require positive evidence of unusually ex¬ 
treme circumstances and be thoroughly convinced 
that material injustice is manifest.®^ 

\Wiere there are only two parties to a dispute, 
plaintiff should not be deprived of the presumed ad¬ 
vantages of his home jurisdiction except on a clear 
showing of facts which either establish such oppres¬ 
siveness and vexation to defendant as to be out of 
all proportion to plaintiff’s convenience, or make 
trial in the chosen forum inappropriate because of 
considerations affecting the court’s own administra¬ 
tive and legal problems.®® 

§ 492.-Matters Considered 

Factors to be considered In determining whether to 
grant or deny the remedy of forum non conveniens In¬ 
clude the private Interest of the litigant and all other 


35A C. J. S. 

practical problems that make trial of a case easy, ex¬ 
peditious, and inexpensive. 

The factors to be considered in determining 
whether to grant or deny the remedy of forum non 
conveniens are not difficult to name.®^ An interest 
to be considered, and the one likely to be most 
pressed, is the private interest of the litigant.®® 
Other important considerations are: The relative 
ease of access to sources of proof;®® availability 
of compulsory process for attendance of unwilling, 
and the cost of obtaining attendance of willing, wit¬ 
nesses;®^ difficulty of obtaining service on proper 
parties in some other forum;®® possibility of view 
of premises, if view would be appropriate to the 
action;®® that defendant is highly solvent, particu¬ 
larly where he is charged with personal wrong¬ 
doing;*^® the pendency of similar actions in other 
forums whether the suit concerns the internal af¬ 
fairs of a foreign corporation;*^2 whether the stat¬ 
ute of limitations has run against the institution 
of the action in the more convenient forum ;'^® 
and all other practical problems that make trial of 
a case easy, expeditious, and inexpensive.*^^ 

There may also be questions as to the enforcibility 


60- U.S.—^Tivoli Realty v. Interstate 
Circuit, C.C.A.Tex., 167 F.2d 155, 
certiorari denied 68 S.Ct. 1494, 334 
U.S. 837, 92 Lr.Ed, 1762. 

61- DC.—^Daquila v. Schlosbergr, 253 
F.2d 888, 102 U.S.App.D.C. 366. 

62- U.S.—^Burt V. Isthmus Develop¬ 
ment Co., C.A.Tex., 218 F.2d 353, 
certiorari denied 75 S.Ct. 661, 849 
U.S. 922, 99 L,Ed. 1254. 

63. U.S.—Koster v. (American) 
Lumbermens Mut. Cas. Co., N.Y., 
67 S.Ct. 828, 330 U.S. 618, 91 L.Ed. 
1067. 

64. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1055. 

65. U.S.—Gulf Oil Corp. v. Gilbert, 
supra. 

66. U.S.—Gulf Oil Corp. v. Gilbert, 
supra. 

Lesser v. Chevalier, D.C.N.Y., 138 
F.Supp. 330—Latimer v. S/A Indus- 
trias Reunldas F. Matarazzo, D.C. 
N.Y., 91 F.Supp. 469—Ferguson v. 
Ford Motor Co., D.C.N.Y., 77 F. 
Supp. 425—Securities and Ex¬ 
change Commission v. Wimer, D.C. 
Pa., 75 F.Supp. 965. 

Di Leila v. Lehigh Val, R. Co., 
D.aN.Y., 7 F.R.D. 192. 

D.C.—Caspar v. Devine, 257 F.2d 197, 
103 U.S.APP.D.C. 193. 

67. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1056. 

Lesser v. Chevalier, D.C.N’.Y., 138 
F.Supp. 330—^Latimer v. S/A In-1 


dustrlas Reunldas F. Matarazzo, D. 
C-N^.Y., 91 F.Supp. 469—Ferguson 
V. Ford Motor Co., D.C.N.Y., 77 F. 
Supp. 426—Securities and Ex¬ 
change Commission v. Wimer, D. 

C. Pa., 75 F.Supp. 955. 

Dl Leila v. Lehigh Val. R. Co., 

D. C.N.Y., 7 F.R.D. 193. 

D.C.—Caspar v. Devine, 257 F.2d 197, 
103 U.S.APP.D.C. 193. 

68. U.S.—Overfleld v. Pennroad Cor¬ 
poration, C.C.A.Pa., 113 F.2d 6. 

D.C.—Hopson V. Hopson, 221 F.2d 
839, 95 U.S.APP.D.C. 286. 

69. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1056. 

Ferguson v. Ford Motor Co., D. 

C. N.Y., 77 F.Supp. 425—Securities 
and Exchange Commission v. Wi¬ 
mer, D.C.Pa., 76 F.Supp. 966. 

Di Leila v. Lehigh Val. R. Co., 

D. C.N.Y., 7 F.R.D. 193. 

D.C.—Caspar v. Devine, 267 F.2d 197, 
103 U.S.APP.D.C. 193. 

70. U.S.—Fifth & Walnut v. Loew’s, 
Inc., D.C.N.Y., 76 F.Supp. 64. 

71. U.S.—Wheeler v. Societe Na- 
tlonale Des Chemins De Fer Fran- 
cais (French National Railroads), 
D.C.N.Y., 108 F.Supp. 662. 

Not oontroUiug 

In determination of motion to dis¬ 
miss on ground of forum non con¬ 
veniens, fact that plaintiff instituted 
action In France thirteen days prior 
to commencement of action In feder¬ 
al court, in order to insure a forum 
prior to running of French statute 
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of limitations, was a factor to be 
considered, but was not controlling. 
U.S.—^Wheeler v. Societe Nationale 
Des Chemins De Fer Francais 
(French National Railroads), su¬ 
pra. 

72. U.S.—^Koster v. (American) 
Lumbermens Mut. Cas. Co., N.Y., 
67 S.Ct. 828, 330 U.S. 618, 91 L.Ed. 
1067. 

Williams v. Green Bay & W. R. 
Co.. D.C.N.Y., 69 F.Supp. 98, af¬ 
firmed, C.C.A., 147 F.2d 777, re¬ 
versed on other grounds 66 S.Ct. 
284, 326 U.S. 649, 90 L.Ed. 311. 
Entitled to little coasideratlon 
In derivative action, place of cor¬ 
porate domicile might be entitled to 
little consideration. 

U.S.—^Koster v. (American) Lumber¬ 
mens Mut. Cas. Co., N.Y., 67 S.Ct. 
828, 330 U.S, 618, 91 L.Ed. 1067. 

73. U.S.—Fifth & Walnut v. Loew’s, 
Inc., D.C.N.Y., 76 F.Supp. 64—Giles 
V. Western Air Lines, D.C.Minn., 73 
F.Supp. 616. 

74. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1065. 

Lesser v. Chevalier, D.C.N.Y., 138 
F.Supp. 330—Latimer v. S/A In- 
dustrias Reunldas F. Matarazzo, D. 

C. N.Y., 91 F.Supp. 469—Securities 
and Exchange Commission v. Wi¬ 
mer, D.C.Pa., 75 F.Supp. 956. 

Di Leila v. Lehigh Val. R. Co.. 

D. C.N.Y.. 7 F.R.D. 193. 

D.C.—Caspar v. Devine, 257 F.2d 197, 
103 U.S.APP.D.C. 193. 
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of a judgment if one is obtained.'^s The court will . home with the state law that must govern the case, 


weigh relative advantages and obstacles to a fair 
trial,76 and the prejudice, if any, suffered by de¬ 
fendant in the trial by reason of plaintiff’s choice 
of forum.77 The possibility that the forum chosen 
by plaintiff is the only one in which he can maintain 
his action is an important consideration in deter¬ 
mining whether to dismiss.76 

The court will not consider the reputation of 
juries in different districts for liberality in personal 
injury actions.76 The convenience of the federal 
courts is not a valid consideration.80 

Plaintiff's residence is a fact of high signifi- 
cance,8i although it will not fix the proper forum 
without reference to other considerations.^^ The 
residence of a nominal plaintiff is a factor of rela¬ 
tively little consequence.83 

Factors of public interest have place in applying 
the doctrine.84 Accordingly the court may con¬ 
sider: That administrative difficulties follow for 
courts when litigation is piled up in congested 
centers instead of being handled at its origin ;85 
that jury duty is a burden that should not be im¬ 
posed on the people of a community which has no 
relation to the litigation ;86 that there is a local 
interest in having localized controversies decided 
at home;87 and an appropriateness, too, in having 
the trial of an adversity case in a forum that is at 


rather than having a court in some other forum 
untangle problems in conflict of laws, and in law 
foreign to itself.88 

§ 493.-Retention or Rejection of 

Jurisdiction 

A court may reject jurisdiction on the ground of 
forum non conveniens where warranted by considerations 
of justice, convenience of the parties, access to proof, 
and availability of witnesses, but the action will not be 
dismissed unless the interests of Justice require the 
court to decline Jurisdiction. 

Applying the principle of forum non conveniens, 
the court, in its discretion, may reject jurisdiction 
where warranted by considerations of justice, con¬ 
venience of the parties and of the court, access to 
proof, and availability of witnesses.83 Thus a 
court may refuse to hear a case because it is a forum 
non conveniens where maintenance of a suit away 
from the domicile of defendant, whether he is a cor¬ 
poration or an individual, might be vexatious or op¬ 
pressive,^ 6 where an adventitious circumstance 
might land a case in one court when in fairness it 
should be tried in another,®^ where the relief sought 
against a foreign corporation may be so extensive 
or call for such detailed and continuing supervision 
that the matter could be more efficiently handled 
nearer home,82 or where the district court’s limited 


75. U.S.—Gulf on Corp. v. Gilbert, 
N.T., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1066—^Koster v. (American) 
Lumbermens Mut. Gas. Co., N.T., 
67 S.Ct. 828, 330 U.S. 618, 91 L.Ed. 
1067. 

Lesser v. Chevalier, D.C.N.Y., 138 
P.Supp. 330. 

76. U.S.—Gulf Oil Corp. v. Gilbert, 
N.T., 67 S Ct. 839, 330 U.S. 601, 91 
L.Ed. 1066. 

Wheeler v. Societe Nationals Des 
Chemins De Per Prancais (Prench 
National Railroads), D.C.N.T., 108 
P.Supp. 662—^Latimer v. S/A In- 
dustrias Reunidas P. Matarazzo, D. 
C.N.Y., 91 P.Supp. 469—Securities 
and Exchange Commission v. Wi- 
mer, D.C.Pa., 76 P.Supp. 956. 

77. D.C.—^Hopson v. Hopson, 221 P. 
2d 839, 95 U.S.App.D.C. 286. 

78. U.S.—Knight v. Bolivar, D.C.N. 
Y., 156 P.Supp. 661. 

79. U.S.—Cox V. Pennsylvania R. 
Co., D.CN.Y., 72 P.Supp. 278. 

80. U.S.—^Lewald v. York Corp., D. 
C.N.Y., 68 P.Supp. 386. 

81. U.S.—^Neal v. Pennsylvania R. 
Co., D.C.N.Y., 77 P.Supp. 423. 

82. U.S.—^Neal v. Pennsylvania R. 
Co., supra. 

36A C.J.S.—47 


83. U.S.—Giles v. Western Air 

Lines, D.C,Minn., 73 P.Supp. 616. 

84. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1065. 

Giles V. Western Air Lines, D.C. 
Minn., 73 P.Supp. 616. 

85. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1055. 

Perguson v. Pord Motor Co., D. 
C.N.Y., 77 P.Supp. 425. 

86. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Ed. 1066. 

Perguson v. Pord Motor Co., D.C. 
N.Y., 77 P.Supp. 425—Giles v. 

Western Air Lines, D.C.Minn., 73 
P.Supp. 616. 

87. U.S,—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601. 91 
L.Ed. 1065. 

Giles V. Western Air Lines, D.C. 
Minn., 73 P.Supp. 616. 

88. U.S.—Gulf Oil Corp. v. Gilbert, 
N.Y., 67 S.Ct. 839, 330 U.S. 601, 91 
L.Bd. 1066. 

De Sairigne v. Gould, D.C.N.Y., 
83 P.Supp. 270, affirmed, C.A., 177 
P.2d 615, certiorari denied 70 S.Ct. 
671, 339 U.S. 912, 94 L.Ed. 1338— 
Pergruson v. Pord Motor Co., D.C.N. 
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Y., 77 P.Supp. 426—Giles v. West¬ 
ern Air Lines, D.C.Minn., 73 P. 
Supp. 616. 

Di Leila v. Lehigh Val. R. Co., 
D.C.N.Y., 7 P.R.D. 193. 

89. U.S.—^P i r s t Congregational 

Church and Soc. of Burlington, 
Iowa V. Evangelical and Reformed 
Church, D.C.N.Y., 160 P.Supp. 661. 

Convenience of federal court as not a 
valid consideration see supra § 
492. 

CironmstanoeB held to warrant dls- 
zniBsal 

U.S.—Stewart v. Godoy-Sayan, D.C.N. 
Y., 163 P.Supp. 644—Goldstein v. 
Chicago, R. I. & P. R. Co., D.C.N. 
Y., 93 P.Supp. 671. 

90. U.S.—Williams v. Green Bay & 
W. R. Co., N.Y., 66 S.Ct. 284, 326 
U.S. 649, 90 L.Bd. 311. 

Lewald v, York Corp., D.C.N.Y., 
68 P.Supp. 386. 

U. S. V. National City Lines, D.C. 
Cal., 7 P.R.D. 393. 

91. U.S.—Williams v. Green Bay & 
W. R. Co., N.Y., 66 S.Ct. 284. 326 
U.S. 649, 90 L.Ed. 311. 

Lewald v. York Corp., D.C.N.Y., 
68 P.Supp. 386. 

92. U.S.—^Williams v. Green Bay & 
W. R. Co., N.Y., 66 S.Ct. 284. 326 
U.S. 649, 90 L.Bd. 311. 
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territorial jurisdiction might make it difficult for it A federal district court is not warranted in de- 
to make its decree effective.®^ dining jurisdiction under the doctrine of forum non 

conveniens merely because the case involves the 
The action will not be dismissed on the ground of internal affairs of a foreign corporation,^ or is gov- 

forum non conveniens unless the interests of justice erned by the corporation law of a state other than 

require the court to decline jurisdiction,94 or unless one in which the district court sits,^ or because 

the retention of the action would be an injustice.^S a corporation sued at its headquarters and domicile 

So, an action will not be dismissed for inconvenience carries on a major portion of its operations else- 

of forum unless the choice of forum is a real hard- where,^ or because of the difficulty of deciding the 

ship or an imposition on the court,^6 or unless plain- i^w of a foreign stated or foreign country,^ or be- 

tiff’s choice of forum is vexatious and oppressive g^use success or failure of the suit depends on the 

to defendant,97 and the action will not be dismissed law of a foreign country,® or because injunctive re- 

where it appears more just and efficient that all com- lief is sought.7 

mon and complex issues affecting the parties before ^he question whether a foreign corporation is an 
the court be determined in the litigation.98 Juris- indispensable party is a question of fact to be deter- 

diction may be retained because a statute of limita- mined at the trial, and is no ground for dismissing 


tions has barred suit elsewhere.99 

Lewald v. York Corp., D.C.N.Y., 
68 F.Supp. 386. 

93. U.S.—Williains v. Green Bay & 
W. R. Co., N.Y.. 66 S.Ct. 284, 326 

U.S. 549, 90 L.Ed. 311. 

Lewald v. York Corp., D.C.N.Y., 
68 F.Supp. 386. 

94- U.S.—^Pelchlin v. American 

Smelting & Refining Co., D.C.Cal., 
136 F.Supp. 677—^Latimer v. S/A 
Industrias Reunidas F. Matarazzo, 
D.C.N.y., 91 F.Supp. 469, 

Circnmstaaoes beld not to recinlre 
dismissal 

Xj.s.—Tivoli Realty v. Interstate Cir¬ 
cuit, C.C.A.Tex., 167 F.2d 155, cer¬ 
tiorari denied 68 S.Ct. 1494, 334 

U. S. 837, 92 L.Ed. 1762. 

Overfleld v. Pennroad Corpora¬ 
tion, C.C.A.Pa., 113 F.2d 6. 

Canadian Indem. Co. v. State 
Auto. Ins. Ass’n, D.C.Or., 174 F. 
Supp. 71—Truck Transport Co. v. 
Canadian Nat. Rys., D.C.Mlch., 168 
F.Supp. 619—^Horovitz v. Renault, 
Inc., D.C.N.Y., 162 F.Supp. 844— 
Harrison v. United Fruit Co., D.C. 
N.Y., 141 F.Supp. 35—^Lesser v. 
Chevalier, D.C.N.Y., 138 F.Supp. 

330—Felchlln v. American Smelt¬ 
ing & Refining Co., D.C.Cal., 136 F. 
Supp. 677—Sociedade Brasilelra De 
Intercambio Comercial E Indus¬ 
trial, Ltda. V. The Punta Del Este, 
D.C.N.J., 135 F.Supp. 394—^Bums 

V. Adam, D.C.Pa., 114 F.Supp. 355 
—Reich V. National Union Fire 
Ins. Co., D.C.Tex., 114 F.Supp. 202 
—Latimer v. S/A Industrias Re¬ 
unidas F. Matarazzo, D.C.N.Y., 91 
F.Supp. 469—Wilson v. Seas Ship¬ 
ping Co., D.C.Pa., 78 F.Supp. 464 
—Fifth & Walnut v. Loew’s, Inc., 
D.C.N.Y., 76 F.Supp. 64—Securities 
and Exchange Commission v. Wi- 
mer, D.C.Pa., 76 F.Supp. 965—Cox 
v. Pennsylvania R. Co., D.C.N.Y., 
72 F.Supp. 278—^Nunn v. Chicago, 
M., St. P. & P. R. Co., D.C.N.Y., 71 


I a complaint for 

F Supp. 641—^Lewald v. York Corp., 
D.C.N.Y., 68 F.Supp. 386. 

U. S. V. Standard Oil Co. of Cal., 
D.C.Cal., 7 F.R.D. 338—Di Leila v. 
Lehigh Val. R. Co., D.C.N.Y., 7 F. 
R.D. 192. 

95. U.S.—Wheeler v. Societe Na¬ 
tionals Des Chemins De Per Fran- 
cais (French National Railroads), 
D.C.N.Y., 108 F.Supp. 662. 

96- U.S.—^Amalgamated Ass’n of St. 
Elec. Ry. & Motor Coach, Emp. of 
America, Division No. 1127 v. 
Southern Bus Lines, C.AMiss., 172 
P.2d 946. 

Dismissal held improper 
U.S.—^Amalgamated Ass’n of St. 
Elec, Ry. & Motor Coach, Emp. of 
America, Division No. 1127 v. 
Southern Bus Lines, supra. 

Xnconvmi^ce reg.iilriiig dismissal 
held not shown 

(1) In general. 

U.S.—Shulman v. Compagnie Gen- 
erale Transatlantique, D.C.N.Y., 
162 F.Supp. 833. 

(2) Necessity for bringing defend¬ 
ant’s witnesses sixty miles for trial 
at forum chosen by plaintiff was not 
such inconvenience as would require 
dismissal of action arising out of 
collision between plaintiff’s tractor- 
trailer and defendant’s train at cross¬ 
ing in Canada. 

U.S.—Truck Transport Co. v. Cana¬ 
dian Nat. Rys., D.C.Mlch., 168 F. 
Supp. 619. 

97- U.S.—Chicopee Mfg. Corp. v. 
Kendall Co., D.C.S.C., 164 F.Supp. 
248—^Ferguson v. Ford Motor Co., 
D.C.N.Y., 77 F.Supp. 426. 

Vezatloxi or harassment requiring 
dismissal held not shown 
U.S.—Burt V. Isthmus Development 
Co., C.A.Tex., 218 P.2d 353, certio¬ 
rari denied 76 S.Ct. 661, 349 U.S. 
922, 99 L.Ed. 1264. 
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Neal V. Pennsylvania R. Co., D. 

C. N.Y., 77 F.Supp. 423. 

98- U.S.—i r s t Congregational 
Church and Soc. of Burlington, 
Iowa V. Evangelical and Reformed 
Church, D.C.N.Y., 160 F.Supp. 661. 

99- U.S.—^Fifth & Walnut v. Loew’s, 
Inc., D.C.N.Y., 76 F.Supp. 64. 

1- U.S.—^Williams v. Green Bay & 

W. R. Co., N.Y., 66 S.Ct. 284. 326 
U.S. 549, 90 L.Ed. 311- 
Complloated affairs 

District court is not warranted in 
declining jurisdiction under doctrine 
of forum non conveniens merely be¬ 
cause claim Involves complicated af¬ 
fairs of a foreign corporation. 

U.S.—Securities and Exchange Com¬ 
mission V. Wimer, D.C.Pa., 76 F. 
Supp. 955—Lewald v. York Corp., 

D. C.N.Y., 68 F.Supp. 386. 

2. U.S.—^Williams v. Green Bay & 
W. R. Co.. N.Y., 66 S.Ct. 284, 326 
U.S. 649, 90 L.Ed. 311. 

Lewald V. York Corp,, D.C.N.Y., 
68 F.Supp. 386. 

3. U.S.—Burt V. Isthmus Develop¬ 
ment Co., C.A.Tex., 218 F.2d 363, 
certiorari denied 75 S.Ct. 661, 349 
U.S. 922, 99 L.Bd. 1264. 

4- U.S.—^Williams v. Green Bay & 
W. R. Co., N.Y., 66 S.Ct. 284, 326 
U.S. 649, 90 L.Ed. 311. 

Lewald v. York Corp., D.C.N.Y., 
68 F.Supp. 386. 

5. U.S.—Harrison v. United Fruit 
Co., D.C.N.Y., 141 F.Supp. 35. 

6- U.S.—Burt V. Isthmus Develop¬ 
ment Co., C.A.Tex., 218 P.2d 363, 
certiorari denied 75 S.Ct. 661, 349 
U.S. 922, 99 L.Ed. 1264. 

7. U.S.—^Williams v. Green Bay & 
W. R. Co., N.Y., 66 S.Ct. 284, 326 
U.S. 549, 90 L.Ed. 311. 

Lewald v. York Corp., D.C.N.Y., 
68 F.Supp. 386. 

8- U.S.—Knight V. Bolivar, D.C.N.Y., 
166 F.Supp. 561. 
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will not be dismissed on the ground that the contract 
between the parties restricts them to foreign courts 
in express terms when one of the important ques¬ 
tions raised by the pleadings is whether or not the 
negotiations between the parties ever matured into 
a contract.^ 

§ 494.-Order 

An order of dismissal within the limits of the com¬ 
mon-law doctrine of forum non conveniens cannot rein¬ 
state or transfer the cause to another district or specify 
the district in which the case shall be reinstituted and 
tried. 

Under the common-law doctrine of forum non 


conveniens, an order of dismissal in one authorized 
district cannot reinstate or transfer the cause to 
another,nor can the court, within the limits of 
the doctrine, specify the district in which the case 
shall be reinstituted and tried.^^ It can only ter¬ 
minate the pending proceeding, without prejudice 
to commencement of a like suit in a more appro¬ 
priate or convenient forum, with whatever conse¬ 
quences may follow from having to begin all over 
again.i2 

Dismissal on condition. The trial court has power 
to dismiss on condition that defendant stipulate to 
waive the statute of limitations pro tanto.^^ 


B. CHANGE or VENUE 


1. In General 


§ 495. Authority of Federal Courts in Gen¬ 
eral 

No federal district court has inherent authority to 
transfer any cause from one district to another. 

As stated in Federal Courts § 308, federal district 
courts have no jurisdiction other than that conferred 
on them by acts of congress within the limits defined 
by the Constitution; and as shown in Federal Courts 
§ 16, the jurisdiction of the lower federal courts is, 
in the absence of express authority by act of con¬ 
gress, confined to the territorial limits of the dis¬ 
tricts within which the courts are placed. By virtue 
of these limitations, the transfer of a cause from one 
district to another is a question of power, and no 
federal district court has inherent authority to 

make such a transfer.^^ 

Local passion and prejudice. The existence of the 
authority of a federal district court to order a 


change of venue on the grounds of local passion and 
prejudice has been asserted,^^ in the absence of 
a showing of any local sentiment that would pre¬ 
clude defendant from having a fair and impartial 
trial, such authority will not be exercised.^® 

§ 496. Foundation and Source of Right 

There must be an express statutory grant as a con¬ 
dition precedent to the Initiation of the transfer of any 
cause from one federal district court to another. 

There must be an express statutory grant as a 
condition precedent to the initiation of the transfer 
of any cause from one federal district court to 
another,and every essential factor must be present 
to confer jurisdiction on the court to which the 
case is sent.^^ Thus before the enactment of the 
statute providing that for the convenience of parties 
and witnesses, in the interest of justice, a district 
court may transfer any civil action to any other 


Held no basis for dismissal 

In action by resident of New York 
against resident of Venezuela for 
damages resulting from defendant's 
acts in wasting assets of Venezuelan 
corporation in which plaintiff owned 
stock and transferring assets to oth¬ 
ers without adequate consideration, 
whether transactions complained of 
created any substantive right in cor¬ 
poration which would make it an in¬ 
dispensable party was wholly a ques¬ 
tion of the law of Venezuela and fur¬ 
nished no basis for dismissal for fail¬ 
ure to make corporation a party. 
U.S.—^Knight V. Bolivar, supra. 

9. U.S.—Burt V. Isthmus Develop¬ 
ment Co., C.A.Tex., 218 F.2d 363, 
certiorari denied 75 S.Ct. 661, 349 
U.S. 923, 99 KEd. 1254. 

10. U.S.—U. S. V. National City 
Lines, Cal., 68 S.Ct. 1169, 334 U.S. 


573, 92 L.Ed. 1684, rehearing de¬ 
nied 68 S.Ct. 1626, 334 U.S. 862, 92 
L.Ed. 1781. 

Transfer under statutory doctrine see 
infra §§ 497-614. 

11. U.S.—U. S. V. National City 

Lines, supra. 

12. U.S.—U. S. V. National City 

Lines, supra. 

13. U.S.—Vanity Fair Mills, Inc. v. 

T. Eaton, C.A.N.Y., 234 F.2d 633, 
certiorari denied 77 S.Ct. 96, 362 

U. S. 871, 1 L.Ed.2d 76, rehearing 
denied 77 S.Ct. 144, 362 U.S. 913, 1 
L.Ed.2d 120. 

14. U.S.—Felchlin v. American 

Smelting & Refining Co., D.C.Cal., 
136 F.Supp. 677—General Elec. Co. 

V. Central Transit Warehouse Co., 
D.C.MO, 127 F.Supp. 817—U. S. v. 
11 Cases, More or Less, Ido-Pheno- 
Chon, D.C.Or., 94 F.Supp. 925. 
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15. U.S.—Canuel v. Oskolan, D.C.R. 
L, 23 F.R.D. 307. 

16. U.S.—Canuel v. Oskoian, supra. 

17. U.S.—^Felchlin v. ALmerican 
Smelting & Refining Co., D.C.Cal., 
136 F.Supp. 677—General Elec. Co. 
V. Central Transit Warehouse Co., 
D.C.MO., 127 F.Supp. 817—U. S. v. 
Reid, D.C.Ark., 104 F.Supp. 260— 
U. S. V. 11 Cases, More or Less, 
Ido-Pheno-Chon, D.C.Or., 94 F.Supp. 
926. 

18. U.S.—^Felchlin v. American 
Smelting & Refining Co., D.C.Cal, 
136 F.Supp. 677—U. S. v. 11 Cases, 
More or Less, Ido-Pheno-Chon, D.C. 
Or., 94 F.Supp. 925. 

Court held empowered to transfer ac« 
tion 

U.S.—General Elec. Co. v. Central 
Transit Warehouse Co., D.C.Mo., 127 
F.Supp. 817. 



§§ 496-497 FEDERAL CIVIL PROCEDURE 35A C. J. S. 


district or division where it might have been brought, 
which is discussed infra §§ 497-514, there was no 
provision for change of venue in the federal sys¬ 
tem,and a court in resisting an imposition on its 
jurisdiction had no power to transfer the suit to the 


proper forum, being limited to a dismissal of the 
suit,20 although it was possible to transfer a suit 
between divisions of the same district when the par¬ 
ties so stipulated.2i 


2. Convenience of Parties and Witnesses 


§ 497. In General 

By express authority of statute an action may be 
transferred from one district to another on the ground 
of forum non conveniens, but the plaintiff’s choice of 
forum shouid rarely be disturbed unless the bafance of 
convenience Is strongly In favor of the defendant. 

Where a citizen has an option of bringing his 
action in one of two United States courts, it is 
neither unreasonable nor arbitrary to require him, 
in a proper case, to bring it in that court which can 
most conveniently and expeditiously determine the 
issues ;22 and by express authority of 28 U.S.C.A., 


§ 1404 (a), providing that for the convenience of 
parties and witnesses, in the interest of justice, a 
district court may transfer any civil action to any 
other district or division where it might have been 
brought, a case may be removed from one district 
to another on the ground of forum non conveniens.23 

To entitle a party to a transfer, however, his rea¬ 
sons should be fairly substantial.24 Plaintiff’s choice 
of forum should rarely be disturbed,25 unless the 
balance of convenience is strongly in favor of de- 
fendant.26 Thus the party seeking transfer cannot 


19- XJ.S.—^Aircraft Marine Products 
V. Burndy Engineering Co., D.C. 
Cal., 96 F.Supp. 588. 

20. TJ.S.—^Murray v. Union Pac. R. 
Co., D.C.Ill., 77 F.Supp. 219, motion 
denied 77 F.Supp. 613. 

21. U.S.—Rhodes v. Barnett (No. 1), 
I),C.N.T., 117 F.Supp. 312—Marks 
V. Fireman’s Fund Ins. Co., D.C. 
N.Y., 109 F.Supp. 800. 

22. U.S.—Burt V. Isthmus Develop¬ 
ment Co., C.A.Tex., 218 F.2d 863, 
certiorari denied Isthmus Devel¬ 
opment Co. V. Burt, 75 S.Ct. 661, 
349 U.S. 922, 99 L.Ed. 1254. 

Felchlin v. American Smelting & 
Refining Co., D.C.Cal., 136 F.Supp. 
677. 

23. U.S.—^Kerotest Mfg. Co. v. C-0- 
Two Fire Equipment Co., Ill., 72 S. 
Ct. 219, 342 U.S. 180, 96 L.Ed. 200. 

Matthews v. Wolvin, C.A.Fla., 266 
F.2d 722—Schoen v. Mountain Pro¬ 
ducers Corp., C.A..Del., 170 F.2d 
707, 6 A.L.R.2d 1226, certiorari de¬ 
nied, 69 S.Ct. 746, 336 U.S. 937, 
93 L.Ed. 1095. 

Facen v. Royal Rotterdam Lloyd 
S. S. Co., D.C.N.T., 12 P.R.D. 443. 
Dismissal on grounds of forum non 
conveniens see supra §§ 486-494. 

24. U.S.—^Early & Daniel Co. v. 
Wedgefield, Inc., D.C.N.C., 164 F. 
Supp. 414—StlfCel Co. v. Sears, Roe¬ 
buck & Co., D.C.N.C., 162 F.Supp. 
637—Nocona Leather Goods Co. v. 
A. G. Spalding & Bros., Inc., D.C. 
Del., 169 F.Supp. 269. 

25. U.S.—^Dalry Industries Supply 
Ass'n V. La Buy, C.A.I11., 207 F.2d 
664—Nlcol V. Koscinskl, C.A.Mlch., 
188 F.2d 637. 

Ingalls V. Baltimore & O. R. Co., 
D.C.Ohio, 161 F.Supp. 679—^Davis v. 
American Viscose Corp., D.C.Pa., 169 
F.Supp. 218—Tyrill v. Alcoa S. S. 


Co., D.C.N.T., 158 F.Supp. 853— 
Gerety v. Inland Newspaper Repre¬ 
sentatives, Inc., D.C.N.Y., 164 F. 
Supp. 841—^Andino v. The Claiborne, 
D.C.N.Y., 148 F.Supp. 701—^Benrus 
Watch Co. V. Bulova Watch Co., 
D.C.R.I., 126 F.Supp. 470—^Robbins 
Music Corp. v. Alamo Music, Inc., 
DCN.Y., 119 F.Supp. 29—Lehn & 
Fink Products Corp. v. Milner 
Products Co., D.C.N.Y., 117 F.Supp. 
320—Savage v. Kaiser Motors 
Corp., D.C.Minn., 116 F.Supp. 433— 
Welch V. Esso Shipping Co., D.C. 
N.Y., 112 F.Supp. 611—Richer v. 
Chicago, R. I. & P. R. Co., D.C.Mo., 
80 F.Supp. 971. 

Only in exceptional oases will a 
change of venue be granted under 
statutes. 

U.S.—Velez v. Lykes Bros. S. S. Co., 
D.C.N.Y., 142 F.Supp. 612—^National 
Tea Co. v. The Marseille, D.C.N.Y., 
142 F.Supp. 416. 

26. U.S.—^Morehead v. Barksdale, 
C.A.4, 263 F.2d 117—Chicago, R. I. 
& P. R. Co. V. Hugh Breeding, Inc., 

C. A.Okl., 232 F.2d 684—General 
Portland Cement Co. v. Perry, C.A. 
7, 204 P.2d 316—Sun Oil Co. v. Led- 
erle, C.A.6, 199 P.2d 423—^Interna¬ 
tional Union of Elec. Radio & Mach. 
Workers, CIO v. United Elec. Radio 
& Mach. Workers of America, C.A. 
Mich., 192 F.2d 847—Nicol v. Kos- 
cinski, C.A.Mich., 188 P.2d 637— 
Hendrick v, Atchison, T. & S. F. 
Ry. Co., C.A.N.M., 182 F.2d 306. 

Sypert v. Bendix Aviation Corp., 

D. C.I11., 172 F.Supp. 480—^Morgan 
V. Illinois Cent. R. Co., D.C.Tex., 
161 F.Supp. 119—Johnson v. Smith 
Meal Co., D.C.N.Y., 160 F.Supp. 208 
—^Findeaile v. Chesapeake & O. Ry. 
Co., D.C.N.Y., 169 F.Supp. 629—Wil¬ 
son V. Great Atlantic & Pacific Tea 
Co., D.C.MO., 166 F.Supp. 767—So- 
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kolowska v. National Airlines, Inc., 
D.C.N.T., 164 F.Supp. 376—Chicopee 
Mfg. Corp. V. Kendall Co., D.C.S.C., 
154 F.Supp. 248—Bush v. United 
Air Lines, Inc, D.C.N.Y., 148 F. 
Supp. 104—Pharma-Craft Corp. v. 
F. W. Woolworth Co., D.C.Ga., 144 
F.Supp. 298, mandamus denied, C. 
A., 236 F.2d 911—Velez v. Lykes 
Bros. S. S. Co., D.C.N.Y., 142 F. 
Supp. 612—National Tea Co. v. The 
Marseille, D.C.N.Y., 142 F.Supp. 416 
—Hohler v. Pennsylvania R. Co., 
D.C.Pa., 140 FSupp. 487—Benrus 
Watch Co. V. Bulova Watch Co., D. 

C. R I., 126 F.Supp. 470—Padgett v. 
Atlantic Greyhound Corp., D.C.Pa., 
126 F.Supp. 124—Sherman v. Balti¬ 
more & O. R. Co., D.C.Pa., 122 F. 
Supp. 492—Robbins Music Corp. v. 
Alamo Music, Inc., D.C.N.Y,, 119 F. 
Supp. 29—Strypek v. Schreyer, D.C. 
N.Y., 118 F.Supp. 918—Rhodes v. 
Barnett (No. 1), D.C.N.Y., 117 F. 
Supp. 312 — S. O. S. Co. V. Bolta 
Co., D.C.I11., 117 F.Supp. 59-Ander¬ 
son V. Buckeye S. S. Co., D.C.N.Y., 
116 F.Supp. 870—^Kest v. New York 
Cent. R. Co., D.C.N.T., 116 F.Supp. 
616—Savage v. Kaiser Motors Corp., 

D. C.Minn., 116 F.Supp. 433—Mark- 
antonatos v. Maryland Drydock Co., 
D.C.N.Y., 110 F.Supp. 862—Marks 
v. Fireman’s Fund Ins. Co., D.C. 
N.Y., 109 F.Supp. 800—First Nat. 
Bank of Boston v. Fidelity & De¬ 
posit Co. of Md., D.C.Mass., 107 F. 
Supp. 894—^Lynch v. Luckenbach 
S. S. Co., D.C.N.T., 104 F.Supp. 494— 
Jenkins v. Wilson Freight For¬ 
warding Co., D.C.N.Y., 104 F.Supp. 
422—Tivoli Realty v. Paramount 
Pictures, D.C.Del., 103 F.Supp. 174 
—Ortiz V. Union Oil Co. of Cal., D. 
C.N.Y., 102 F.Supp. 492—Lehman v. 
Napier, D.C.Iowa, 101 F.Supp. 313 
—^Federal Elec. Products Co. v. 
Frank Adam Elec. Co., D.C.N.Y., 
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obtain it by a bare balance of convenience in his 
favor,27 or on mere speculation as to conveniences.^^ 
Where the question of convenience of witnesses 
and parties is about evenly balanced, it is not deter¬ 
minative of whether to transfer the case.29 

§ 498. Purpose and Construction of Statute 
in General 

The statute authorizing transfer of actions for the 
convenience of parties and witnesses finds root In, but 
differs from, the doctrine of forum non conveniens, and 
its purpose is to grant broadly the power of transfer 
whether or not dismissal under that doctrine would have 
been appropriate. 

The statute, 28 U.S.C.A., § 1404 (a), providing 


that for the convenience of parties and witnesses, 
in the interest of justice, a district court may trans¬ 
fer any civil action to any other district or division 
where it might have been brought, finds root in the 
doctrine of forum non conveniens, the doctrine un¬ 
der which a court could decline jurisdiction of a 
case when it was apparent that a more convenient 
forum for the trial existed,20 but it is quite different 
from that doctrine,2i and not a codification there¬ 
of ;22 nevertheless despite the clear discretion ac¬ 
corded to the trial judge, the principles justifying 
the application of the doctrine forum non conveniens 
are still implicit in the language of the statute.23 

By the adoption of this section congress intended 


100 F.Supp. 8—Goodman v. South¬ 
ern Ky. Co., D.C.N.T., 99 F.Supp 
852—^Webster-Chicago Corp. v. Min- 
neapolis-Honeywell Regulator Co., 
D C.Del., 99 F.Supp. 603—^Mazinskl 
V. Dlght, D.C.Pa., 99 F.Supp. 192— 
Dolly Toy Co. v. Bancroft-Relllm 
Corp., D.C.N.T., 97 F.Supp. 531— 
Aircraft Marine Products v. Burndy 
Engineering Co., D.C.Cal., 96 F. 
Supp. 588—^Adler v. McKee, D.C.N. 
Y., 92 F.Supp. 613—P. Beiersdorf & 
Co. V. Duke Laboratories, D.C.N.Y., 
92 F.Supp. 287, mandamus denied, 

C. A., P. Beiersdorf & Co. v. Mc- 
Gokey, 187 P.2d 14—Skultety v. 
Pennsylvania R. Co., D.C.N’.T., 91 
F.Supp. 118—^Wookey v. Waterman 
S. S. Corp., D.C.N.Y.. 89 F.Supp. 
909—Spence v. Norfolk & W. Ry. 
Co., D.C.Ohlo, 89 F.Supp. 823— 
Hansen v. Nash-Flnch Co., D.C. 
Minn., 89 F.Supp. 108—Belair v. 
New York, N. H. & H. R. Co.. D.C. 
N.Y., 88 F.Supp. 672—^Maloney v. 
New York, N. H. & H. R. Co., D.C. 
N.Y., 88 F.Supp. 668—U. S. v. Scott 
& Williams, Inc., D.C.N.Y., 88 F. 
Supp. 631—^Pan Am. Airways v. 
Consolidated Vultee Aircraft Corp., 

D. C.N.Y., 87 F.Supp. 926—Cullinan 
V. New York Cent. R. Co., D.C.N.Y., 
83 F.Supp. 870. 

Blau V. Lamb, D.C.N.Y., 20 F.R.D. 
411—Sheffield Corp. v. George F. 
Alger Co., D.C.Ohio, 16 F.R.D. 27— 
Savoia Film S. A. I. v. Vanguard 
Films, D.C.N.Y., 10 F.R.D. 64. 

D.C.—Blake v. Capitol Greyhound 
Lines, 222 F.2d 25, 96 U S.App.D.C. 
334—Gross v. Owen, 221 F.2d 94, 95 

U. S.APP.D.C. 222. 

27. U.S.—^De Luxe Game Corp. v. 
Wonder Products Co., D.C.N.Y., 166 
F.Supp. 66—^Nocona Leather Goods 
Co. V. A. D. Spalding & Bros., Inc., 
D.C.Del., 169 F Supp. 269—^Markan- 
tonatos V. Maryland Drydock Co., 
D.C.N.Y., 110 F.Supp. 862—Jenkins 

V. Wilson Freight Forwarding Co., 
D.C.N.Y., 104 F.Supp. 422—Federal 
Elec. Products Co. v. Frank Adam 
Elec. Co., D.C.N.Y., 100 F.Supp. 8— 
Goodman v. Southern Ry. Co., D.C., 


N.Y., 99 F.Supp. 852—^Dolly Toy 
Co. V. Bancroft-Relllm Corp, D.C 
N.Y., 97 F.Supp 631—^Masterpiece 
Productions v. United Artists Corp , 
D.C.Pa., 94 F Supp. 116—Skultety v. 
Pennsylvania R. Co., D.C.N.Y., 91 
F.Supp. 118. 

28. U.S.—^Markantonatos v. Mary¬ 
land Drydock Co, D.C.N.Y., 110 F. 
Supp. 862—Jenkins v. Wilson 
Freight Forwarding Co., D.C.N.Y., 
104 F.Supp. 422—^Dolly Toy Co. v. 
Bancroft-Rellim Corp., D C.N.Y., 97 
F.Supp. 631. 

29. U.S.—^Fort Dodge Laboratories, 
Inc. V. Iowa Co-op. Ass’n, D.C.Iowa, 
147 F.Supp. 606. 

30. U.S.—^Ex parte Collett, Ill. & 
Ky., 69 S.Ct. 944, 969, 337 U.S. 56, 
93 L.Ed. 1207, 10 A.L.R.2d 921. 

Chicopee Mfg. Corp. v. Kendall 
Co., D.C.S.C., 164 F.Supp. 248— 
Blackwell v. Vance Trucking Co., 
D.C.S.C., 139 F.Supp. 103—^Rhodes 
v. Barnett (No. 1), D.C.N.Y., 117 
F.Supp. 312—^Marks v. Fireman’s 
Fund Ins. Co., D.C.N.Y., 109 F. 
Supp. 800—Latimer v. S/A Indus- 
trias Reunidas F. Matarazzo, D.C. 
N.Y., 91 F.Supp. 469—Levenson v. 
Little, D.C,N.Y., 81 F.Supp. 613— 
Richer v. Chicago, R. I. & P. R. Co., 
D,C,Mo., 80 F.Supp. 971. 

Ga.—Atlantic Coast Line R. Co. v. 
Pope, 71 S.E.2d 243, 209 Ga. 187, 
reversed on other grounds 73 S. 
Ct. 749, 345 U.S. 379, 97 L.Ed. 1094, 
opinion conformed to 76 S.B.2d 399, 
209 Ga. 824. 

Doctrine of forum non conveniens 
see supra §§ 486-494. 

31- U.S—^Norwood v. Kirkpatrick, 
Pa. & S.C., 76 S.Ct. 644, 349 U.S. 
29, 99 L.Ed. 789. 

All States Freight v. Modarelli, 
C.A.N.J.. 196 F.2d 1010. 

Ferguson v. Ford Motor Co., D.C. 
N.Y., 89 F.Supp. 45, appeal dis¬ 
missed Ford Motor Co. v. Ryan, 
C.A., 182 P.2d 329, certiorari de¬ 
nied 71 S.Ct. 79, 340 U.S. 851, 96 L. 
Ed. 624—U. S. V. Scott & Williams, I 


Inc., D.C.N.Y., 88 F.Supp. 631— 

Cinema Amusements v. Loew’s 
Inc., D.C.Del., 86 F.Supp. 319. 

32. U.S.—Norwood v. Kirkpatrick, 
Pa. & S.C., 76 S.Ct. 644, 349 U.S. 
29, 99 L Ed. 789. 

In re Josephson, C.A.Mass., 218 
P.2d 174—Jiffy Lubricator Co. v. 
Stewart-Warner Corp., C.A.Va., 177 
P.2d 360, certiorari denied 70 S.Ct. 
484, 338 U.S. 947, 94 L.Ed. 684. 

Kuetzing v. American Shopping 
Centers, Inc., D.C.Minn., 171 F. 
Supp. 262—Early & Daniel Co. v. 
Wedgefield, Inc., D.C.N.Y., 164 F. 
Supp. 414—StifCel Co. v. Sears, Roe¬ 
buck & Co., D.C.N.C., 162 F.Supp. 
637—Chicopee Mfg. (3orp. v. Ken¬ 
dall Co., D.C.S.C., 164 F.Supp. 248 
—^Ultra Sucro Co. v, Illinois Wa¬ 
ter Treatment Co., D C.N.Y., 146 
F.Supp. 893—^U. S. V. Kraft Foods 
Co., D.C.Pa., 146 F.Supp. 132— 
Anschell v. Sackheim, D.C.N.J., 145 
F.Supp. 447—Hohler v. Pennsylva¬ 
nia R. Co., D.C.Pa., 140 F.Supp. 
487—Clayton v. Swift & Co., D.C. 
N.C., 137 F.Supp. 219—Cain v. Bo- 
water’s Newfoundland Pulp & Pa¬ 
per Mills, D.C.Pa., 127 F.Supp. 949 
—Leppard v. Jordan’s Truck Line, 
D.C.S.C., 110 F.Supp, 811—^Aircraft 
Marine Products v. Burndy Engi¬ 
neering Co., D.C.Cal., 96 F.Supp. 
588. 

Caldwell Mfg. Co. v. Unique Bal¬ 
ance Co., D.C.N.Y., 18 F.R.D. 258. 
Contra Petroleum Financial Corp. 
V. Stone, D.C.N.Y., 116 F.Supp. 426 
—'Ferguson v. Ford Motor Co., D.C. 
N.Y., 89 F.Supp. 46, appeal dis¬ 
missed, CA.., Ford Motor Co. v. 
Ryan, 182 F.2d 329, certiorari de¬ 
nied 71 S.Ct. 79. 340 U.S. 851, 95 
LEd. 624—^Maloney v. New York, 
N. H. & H. R. Co., D.C.N.Y., 88 F. 
Supp. 668—Auburn Capitol Theatre 
Corp. V. Schine Chain Theatres. D. 
C.N.Y., 83 F.Supp. 872—^Pascarella 
V. New York Cent. R. Co., D.C.N.Y., 
81 F.Supp. 95. 

33. U.S.—^Anschell v. Sackheim, D.C. 
N.J., 146 F.Supp. 447. 
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.to broaden the old doctrine of forum non conveniens 
and especially to ameliorate the harshest part of the 
old rule which required the court either to retain 
the case or dismiss it.34 The purpose of the statute 
is to grant broadly the power of transfer whether 
or not dismissal under the doctrine of forum non 
conveniens would have been appropriate,35 and to 
permit courts to grant transfers on a lesser showing 
of inconvenience than was the case under forum 
non conveniens.35 The statute treats the doctrine 
of forum non conveniens as one of the indicia of 
proper venue however in contrast to the proce¬ 
dure prior to its enactment, it does not require dis¬ 
missal for improper venue, but permits transfer to a 
district where there is a more convenient forum,38 
and as a consequence of the statute, if the forum is 
found to be inconvenient, the remedy now is transfer 
and not dismissal as formerly.39 

The statute was designed to remedy the evils of 
forum shopping^® and the taking advantage of de¬ 
fendants by suing them in distant and supposedly 


35A C.J. S. 

unfriendly courts.^l The purpose of the statute is 
to allow a transfer of a cause to a court where juris¬ 
diction of the subject matter and of all litigants can 
both be obtained42 to make the inevitably uncom¬ 
fortable judicial process cheaper and more con¬ 
venient, and, if possible, more prompt,^3 and to 
afford relief to defendant by placing him on a foot¬ 
ing of equality with plaintiff in the selection of a 
forum for the trial of the case.^^ Its prime objec¬ 
tive is to provide a convenient forum for litigation,^^ 
and its aim is to cover the entire field and set down 
the circumstances under which transfers can be 
had, either by the consent of the parties, or on a 

proper showing.'^ 5 

By its very terms the statute speaks to federal 
courts; it addresses itself to that federal forum in 
which a lawsuit has been initiated.'*^ The function 
of the statute is to vest the federal forum in which 
a lawsuit has been initiated with the power to trans¬ 
fer a transitory cause of action to a more convenient 
federal court.^8 The statute does not speak to state 


34. U.S.—-Chicago. R. I. & P. R. Co. 
V. Hugh Breeding, Inc., C.A.Okl., 
232 F.2d 584. 

Miracle Stretch Underwear Corp. 
V. Alba Hosiery Mills, D.C.Del., 136 
F.Supp. 508—^Mitchell v. Gundlach, 
DC.Md,. 136 F.Supp. 169—Rogers 
V. Halford, D.C.Wls., 107 F.Supp. 
295—^Aircraft Marine Products v. 
Burndy Engineering Co., D.C.Cal,, 
96 F.Supp. 588—Tivoli Realty v. 
Paramount Pictures, D.C.Del., 89 
F.Supp. 278, mandamus denied, C. 
A., Paramount Pictures v. Rod¬ 
ney, 186 P.2d 111, certiorari de¬ 
nied Rodney v. Paramount Pic¬ 
tures. 71 S.Ct 672, 340 U.S. 963, 
95 L.Ed. 687, and appeal dismissed 
Tivoli Realty v. Paramount Pic¬ 
tures, 186 P.2d 120—Greve v. Gi¬ 
braltar Enterprises, D.C.N.M., 85 F. 
Supp. 410—Brown v. Insurograph, 
Inc., D.C.Del., 85 F.Supp. 328. 

35. U.S.—^Norwood v. Kirkpatrick, 
Pa. & S.C., 75 S.Ct. 644, 349 U.S. 
29, 99 L.Ed. 789. 

In re Josephson, C.A.Mass., 218 
P.2d 174—Jiffy Lubricator Co. v. 
Stewart-Warner Corp., C.A.Va., 177 
P.2d 360, certiorari denied 70 S.Ct. 
484, 838 U.S. 947, 94 L.Ed. 584. 

Chicopee Mfg. Corp. v. Kendall 
Co., D.C.S.C., 154 F.Supp. 248— 
Clayton v. Swift & Co., D.C.N.C., 
137 F.Supp. 219—^McMahon v. Fed¬ 
eral Ins. Co., D.C.Ga., 131 F.Supp. 5 
—Cain V. Bowater's Newfoundland 
Pulp & Paper Mills, D.C.Pa., 127 
F.Supp. 949—Leppard v. Jordan’s 
Truck Line, D.C.S,C., 110 F.Supp. 
811. 


Pa. & S.C.. 76 S.Ct. 644, 349 U.S. 
29, 99 L.Ed. 789. 

Early & Daniel Co. v. Wedge- 
field, Inc., D.C.N.a, 164 F.Supp. 414 
—Stiffel Co. V. Sears, Roebuck & 
Co., D.C.N.C., 162 F.Supp. 637— 
Peyser v. General Motors Corp., 
D.C.N.Y., 168 F.Supp. 526—Ultra 
Sucro Co. V. Illinois Water Treat¬ 
ment Co., D.C.N.Y., 146 F.Supp. 393 
—^U. S. V. Kraft Foods Co., D.C.Pa., 
146 F.Supp. 132—^Hohler v. Penn¬ 
sylvania R. Co., D.C.Pa., 140 F. 
Supp. 487—Clayton v. Swift & Co., 
D.C.N.C., 137 F.Supp. 219—Miracle 
Stretch Underwear Corp. v. Alba 
Hosiery Mills, D.C.Del., 136 F.Supp. 
608—Harwich v. Atlantic Coast 
Line R. R., D.C.Mass., 129 F.Supp. 
658. 

Caldwell Mfg. Co. v. Unique Bal¬ 
ance Co., D.C.N.Y., 18 P.R.D. 268 
—Rubin V. General Tire & Rubber 
Co., D.C.N.Y., 18 P.R.D. 61. 

37- U.S.-—Caldwell Mfg. Co. v. 
Unique Balance Co., D.C.N.Y., 18 
P.R.D. 268. 

38. U.S.—Caldwell Mfg. Co. v. 
Unique Balance Co., supra, 

D.C.—Blake v. Capitol Greyhound 
Lines, 222 F.2d 26, 96 U.S.App.D.C. 
334. 

39. U.S.—^Hendrick v. Atchison, T. & 
S. F. Ry. Co., C.A.N.M., 182 F.2d 
305—Schoen v. Mountain Producers 
Corp., C.A.Del., 170 F.2d 707, cer¬ 
tiorari denied 69 S.Ct. 746, 336 U. 
S. 937, 93 L.Ed. 1096—Collins v. 
American Auto. Ins. Co. of St. 
Louis, Mo., C.A.N.Y., 230 P.2d 416, 
certiorari dismissed 77 S.Ct. 20, 
352 U.S. 802, 1 L.Ed.2d 37. 
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Harrison v. United Fruit Co., 
D.C.N.Y., 141 F.Supp. 36. 

40. U.S.—Torres v. The Rosario, D. 

C. N.Y., 125 F.Supp. 496, manda¬ 
mus denied, C.A., Torres v. Walsh, 
221 F.2d 319, certiorari denied 76 
S.Ct. 72, 360 U.S. 836, 100 L.Ed. 
746. 

41. U.S.—^McDaniel v. Drotman, D.C. 
Ky., 103 F.Supp. 643. 

42. U.S.—Arvidson v. Reynolds 
Metals Co., D.C.Wash., 107 F.Supp. 
61. 

43. U.S.—^All States Freight v. Mo- 
darelll, C.A.N.J., 196 P.2d 1010. 

Cold Metal Products Co. v. Cru¬ 
cible Steel Co. of America, D.C.N. 
J., 126 F.Supp. 646. 

44. U.S.—^Anschell v. Sackheim, D.C. 
N.Y., 146 F.Supp. 447—Barnhart 
V. John B. Rogers Producing Co., 

D. C.Ohio, 86 F.Supp. 596. 

45- U.S.—^Underwood v. Continental 
Assur. Co., D.C.Tex., 141 F.Supp. 
635. 

46. U.S.—U. S. v. National City 
Lines, D.C. Cal., 80 F.Supp. 734, 
motion denied 69 S.Ct. 965, 959, 
337 U.S. 55, 78, 93 L.Ed. 1226. 

47. U.S.—Pope v. Atlantic Coast 
Line R. Co., 73 S.Ct. 749, 345 U.S. 
379, 97 L.Ed. 1094, conformed to 
76 S.E. 399, 209 Ga. 824. 

Ky.—Coffey v. Louisville & N. R. 
Co., 268 S.W.2d 600. 

48. U.S.—Pope V. Atlantic Coast 
Line R. Co., 73 S.Ct. 749, 345 U.S. 
379, 97 L.Ed. 1094, conformed to 
76 S.E. 399, 209 Ga. 824. 

Ky.—Coffey v, Louisville & N. R. Co., 
268 S.W.2d 600. 


36. U.S.—^Norwood v. Kirkpatrick, 
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courts.^^ It says nothing concerning the power of 
some court other than the forum where a lawsuit is 
initiated to enjoin the litigant from further prose¬ 
cuting a transitory cause of action in some other 
juris diction. The statute does not contemplate 
a collateral attack on venue,and contains no sug¬ 
gestion that the venue question may be raised and 
settled by the initiation of a second lawsuit in a 
court in a foreign jurisdiction.52 The limited pur¬ 
pose of the statute is to authorize, under certain 
circumstances, the transfer of a civil action from 
one federal forum to another federal forum in which 
the action might have been brought.^S 

The statute is a remedial provision applicable to 
pending actions.54 It must be read with 28 U.S.C.A., 
§ 1391 (a), which limits the venue in cases based 
on diversity of citizenship.55 

A state rule of forum non conveniens does not 
control the federal court.^^ 

§ 499. Two or More Proper Forums 

The statute authorizing transfer of any civil action 


for the convenience of parties and witnesses Is a iegis- 
lative adoption of that condition of the application of 
forum non conveniens which requires proper venue In at 
least two forums, and a motion for a transfer there¬ 
under presupposes that venue has been properly laid 
and Jurisdiction properly obtained in a district where the 
action might properly have been tried. 

The statute authorizing transfer of any civil ac¬ 
tion for the convenience of parties and witnesses 
in the interest of justice to any other district or 
division where it might have been brought is a leg¬ 
islative adoption of that condition of the application 
of forum non conveniens which requires proper 
venue in at least two forums.57 A motion for 
change of venue thereunder presupposes two dis¬ 
tricts in which there is proper venue, and in which 
there is or may be jurisdiction of defendant,^^ and 
that the venue has been properly laid and jurisdic¬ 
tion properly obtained in a district where the action 
might properly have been tried and the court 
has no authority under the statute to transfer an 
action improperly brought therein to any other dis¬ 
trict where it might have been brought.6® The stat¬ 
ute does not require, however, that defendant be 
amenable to process in two forums at the time of the 


49. U.S.—^Pope V. Atlantic Coast 
Line R. Co., 73 S.Ct. 749, 345 U.S. 
379, 97 L Ed. 1094, conformed to 
76 S.E. 399, 209 Ga. 824. 

Ky.—Coffey v. Louisville & N. R. 
Co., 258 S.W.2d 500. 

50. U.S.—Pope V. Atlantic Coast 
Line R. Co., 73 S Ct. 749, 345 U.S. 
379, 97 L.Ed. 1094, conformed to 76 
S.E.2d 399, 209 Ga. 824. 

Ky.—CofCey v. Louisville & N. R. 
Co., 258 S.W.2d 500. 

51. U S.—Pope V. Atlantic Coast 
Line R. Co., 73 S Ct. 749, 345 U.S, 
379, 97 L.Ed. 1094, conformed to 
76 S.E.2d 399, 209 Ga. 824. 

52. U.S —Pope V. Atlantic Coast 
Line R. Co., supra. 

53. U.S.—Pope V. Atlantic Coast 
Line R. Co., supra. 

54. U.S.—Ex parte Collett, Ill. & 
Ky., 69 S.Ct. 969, 337 U.S. 65, 93 L. 
Ed. 1207. 

Amalgamated Ass’n of St., Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica. Division No. 1127 v. Southern 
Bus Lines, C.A.Miss., 172 F.2d 946 
—Schoen v. Mountain Producers 
Corp., C.A.Del.. 170 F.2d 707, 5 A. 

L. R.2d 1226, certiorari denied 69 
S.Ct. 746, 336 U.S. 937, 93 L.Ed. 
1095. 

Apex Elec. Mfg. Co. v. Sears, 
Roebuck & Co., D.C.Ohio, 87 F.Supp. 
633—Levenson v. Little, D.C.N.Y., 
81 F.Supp. 513—^Nunn v, Chicago, 

M. , St. P. & P. R. Co., D.C.N.T., 80 
F.Supp. 746—U. S. V. National City 
Lines, D.C.Cal., 80 F.Supp. 734, 
motion denied 69 S.Ct. 955, 959, 337 
U.S. 66, 78, 93 L.Ed. 1226. 


Prior denial of motion to dismiss 
held not to bar transfer 
Statute providing for transfer for 
convenience of parties and witness¬ 
es makes a procedural change in law 
which parties may take advantage of 
even though in same case before en¬ 
actment of statute court had denied 
a motion to dismiss action on ground 
of forum non conveniens. 

U.S.—Ferguson v. Ford Motor Co., 
D.C.N.T., 89 F.Supp. 45, appeal dis¬ 
missed, C.A., Ford Motor Co. v. 
Ryan, 182 F.2d 329, certiorari de¬ 
nied 71 S.Ct. 79, 340 U.S. 851, 95 
L.Ed. 624. 

55- U.S.—^McCarley v. Foster-Mil- 
burn Co., D.C.N.Y., 89 F.Supp. 643. 

56. U.S,—^Ultra Sucro Co. v. Illi¬ 
nois Water Treatment Co., D.C.N. 
Y., 146 F.Supp. 393. 

57. U.S.—Tivoli Realty v. Para¬ 
mount Pictures, D.C.Del., 89 F. 
Supp. 278, mandamus denied, C.A., 
Paramount Pictures v. Rodney, 186 
P.2d 111, certiorari denied Rodney 
V. Paramount Pictures, 71 S.Ct. 
672, 340 U.S. 963, 95 L.Ed.2d 687, 
and appeal dismissed 186 F.2d 120 
—Ferguson v. Ford Motor Co., D. 
C.N.Y., 89 F.Supp. 46, appeal dis¬ 
missed, C.A., Ford Motor Co. v. 
Ryan, 182 F.2d 329, certiorari de¬ 
nied 71 S.Ct. 79, 340 U.S. 851, 95 L. 
Ed. 624—Lucas v. New York Cent. 
R. Co., D.C.N.Y., 88 F.Supp. 636. 

58. U.S.—^Hill V. Upper Mississippi 
Towing Corp., D.C.Minn., 141 F. 
Supp. 692—^Mutual Life Ins. Co. 
of N. Y. V. Glnsburg, D.C.Pa., 125 
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F.Supp. 920, appeal dismissed, C. 
A., 228 F.2d 881, certiorari denied 
Ginsburg v. Gregg, 76 S.Ct. 1050, 
361 U.S. 979. 100 L.Ed. 1496, re¬ 
hearing denied 77 S.Ct. 26, 362 U.S. 
813, 1 L.Ed.2d 71, rehearing denied 
78 S.Ct. 114, 365 U.S. 875. 2 L.Ed. 
2d 79—Silbert v. Nu-Car Carriers, 
Inc., D.C.N.Y., 111 F.Supp. 357— 
Leppard v. Jordan’s Truck Line, 
D.C S C., 110 F.Supp. 811—Rogers 
v. Halford, D.C.Wis., 107 F.Supp. 
295—^Wilson v. Kansas City South¬ 
ern Ry. Co., D.C.Mo., 101 F.Supp. 
66—^Mazinski v. Dight, D.C.Pa., 99 
F.Supp. 192—Herzog v. Central 
Steel Tube Co., D.C.Iowa, 98 F. 
Supp. 607. 

59. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.7, 212 F.2d 378. 

Hargrove v. Louisville & N. R. 
Co., D.C.Ky., 153 F.Supp. 681— 
Blackwell v. Vance Trucking Co., 
D.C.S.C., 139 F.Supp. 103—Benrus 
Watch Co. V. Bulova Watch Co., 
D.C.R.I., 126 F.Supp. 470~Wilson 
V. Kansas City Southern Ry. Co., 
D.C.Mo., 101 F.Supp. 66. 
Jurisdiction over person and subject 
matter 

A civil action is “brought,” within 
statute when court acquires jurisdic¬ 
tion over defendant’s person and sub¬ 
ject matter, not when complaint is 
filed. 

U.S.—^Burns v. Chubb, D.C.Pa., 99 F. 
Supp. 681. 

60- U.S.—^Wilson v. Kansas City 
Southern Ry. Co., D.C Mo., 101 F. 
Supp. 66—Burns v. Chubb, D.C. 
Pa., 99 F.Supp. 581. 
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occurrence out of which the action arose,®^ and it is 
sufficient that he was amenable to process in the two 
forums at the time the action was conmmenced.®^ 
Moreover, the power to transfer does not depend on 
whether jurisdiction over the person of defendant 
in a personal action, or over the property in an in 
rem action, has been acquired by the transferring 

court.63 

The statute was never intended and cannot be 
applied to aid a plaintiff who selected one forum 
and, because he is unable to get proper service of 
process, then seeks to have his cause transferred 
to another district where he believes lawful service 
can be had.®^ It has been held, however, that the 
court has power to transfer to another district a 
case in which a complaint has been filed but personal 
jurisdiction over defendant has not been obtained.®® 

§ 500. To What Forum Action May Be 
Transferred 

When justified by the circumstances the action may 
be transferred to the district In which the defendant is 
domiciled, but a transfer is not possible where it Is 
alleged that the appropriate forum is In a foreign coun¬ 
try. 

Under the statute, 28 U.S.C.A. § 1404 (a), provid¬ 
ing that for the convenience of parties and witness¬ 
es, in the interest of justice, a district court may 
transfer any civil action to any other district or 
division where it might have been brought, an action 
may be transferred, when the transfer is justified 
by the circumstances, to the district in which defend¬ 
ant is domiciled.®® The statute was designed and 
reserved for those instances where the transfer was 


sought to a district court substantially distant from 
the district where the action was instituted, rather 
than from one court but several minutes distant 
from the other.®7 The statutory provisions are ap¬ 
plicable to divisions created by court rule as well as 
divisions created by statute.®® 

The doctrine of convenience relates to the right 
of a national court to transfer from one state to 
another in the United States, and not to transfer 
a case from the United States to a foreign state;®® 
and a transfer is not possible where it is alleged that 
the appropriate forum is in a foreign country."® 
The court of claims of the United States is not in all 
respects on the same plane as a district court, and 
a district court has no power, under the statute, to 
transfer a case to the court of claims.^i 

§ 501. -Where Action Might Have Been 

Brought 

Under the statute authorizing transfer of a civil 
action for the convenience of parties and witnesses to 
any other district or division ‘‘where it might have been 
brought," the transferee court must be one in which 
proper venue can be laid, where the case might have 
been effectively brought originally, and one which will 
have Jurisdiction of the subject matter and over the 
parties. 

Under the federal statute, 28 U.S.C.A. § 1404 (a), 
providing that for the convenience of parties and 
witnesses, in the interest of justice, a district court 
may transfer any civil action to any other district 
or division ''where it might have been brought,” 
the transferee court must be one in which proper 
venue can be laid, 72 where the case might have been 
effectively brought originally,^® and one which will 


61. U.S.—Sypert v. Bendlx Aviation 
Corp., D.C.in., 172 F.Supp. 480. 

62. U.S.—Sypert v. Bendlx Avia¬ 
tion Corp., supra. 

63. U.S.—Orzulak v. Federal Com¬ 
merce & Nav. Co., D.C.Pa., 168 F. 
Supp. 16. 

“It is argued that no order trans¬ 
ferring the cause can be entered un¬ 
til jurisdiction has been acquired by 
service of process in an action in 
personam, or by seizure of the rem 
in an in rem action. This argument 
fails, however, to distinguish be¬ 
tween acquiring jurisdiction over the 
proceedings commenced before the 
court and acquiring jurisdiction over 
person or property; and it is the 
former, not the latter, with which 
we are concerned here. Certainly 
the court has no power to enter judg¬ 
ment against person or property un¬ 
til process has been duly served, 
Pennoyer v. NefC, 6 Otto 714, 95 U.S. 
714, 24 L.Ed. 666; but it by no means 
follows that it is without power to 
enter orders in the cause which are 


necessary to the maintenance of the 
litigation itself." 

U.S.—Internatio-Rotterdam, Inc., v. 
Thomsen, C.A.Md., 218 F.2d 614, 
616. 

64. U.S.—McDaniel v. Drotman, D.C. 
Ky., 103 F.Supp. 643. 

65. U.S.—^Petroleum Financial Corp. 
V. Stone, D.C.N,Y., 116 F.Supp. 426. 

Contra Fistel v. Beaver Trust Co., 
D.C.N.Y., 94 F.Supp. 974. 

66. U.S.—^McMahon v. Federal Ins. 
Co., D.C.Ga., 131 F.Supp. 6. 

! 67. U.S.—Jenkins v. Wilson Freight 
Forwarding Co., D.C.N.Y., 104 F. 
Supp. 422. 

68. U.S.—McNeil Const. Co. v. Liv¬ 
ingston State Bank, D.C.Mont., 166 
F.Supp. 668. 

69. U.S.—^Reich v. National Union 
Fire Ins. Co., D.C.Tex., 114 F.Supp. 
202 . 

70. U,S.—Harrison v. United Fruit 
Co„ D.C.N.Y., 141 F.Supp. 36. 
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71. U.S.—^Walsh V. U. S., D.C.Pa., 
106 F.Supp. 816. 

72. U.S.—^Anschell v. Sackheim, D. 

C. N.J., 146 F.Supp. 447-—Torres v. 
The Rosario, D.C.N.Y., 126 F.Supp. 
496, mandamus denied, C.A., Tor¬ 
res V. Walsh, 221 F.2d 319, certio¬ 
rari denied 76 S.Ct 72, 360 U.S. 
836, 100 L.Ed. 746. 

Held proper district to which case 
may he transferred 
U.S.—Orzulak v. Federal Commerce 
& Nav. Co., D.C.Pa., 168 F.Supp. 16 
—Cinema Amusements v. Loew’s 
Inc., D.C.Del., 86 F.Supp. 319. 

73. U.S.—Behimer v. Sullivan, C.A. 
Ill., 261 F.2d 467—-Blaskl v. Hoff¬ 
man, C.A.7, 260 F.2d 317—Blackmar 
V. Guerre, C.A.La., 190 F.2d 427, 
affirmed 72 S.Ct 410, 342 U.S. 612, 
96 L.Ed. 634. 

Felchlin v. American Smelting 
& Refining Co., D.C,Cal., 136 F. 
Supp. 577—Mitchell v. Gundlach, 

D. C.Md., 136 F.Supp. 169—Sheridan 
V. Pan-American Refining Corp., 
D.C.N.Y., 128 F.Supp. 81—Master- 
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have jurisdiction of the subject matter^^ and over barred by the statute of limitations in a particular 
the parties,*^5 plaintiff^s and defendant.'^'^ state does not prevent plaintiff from bringing the 

The language of the statute, "where it might have ^.ction there.83 

been brought,” relates primarily to venue, and in a It has been held that a district wherein the action 
proper case includes jurisdiction.^S The obvious "might have been brought” means a district wherein 

purpose of the phrase is to authorize the transfer service of process could have been effected on de- 

of a civil action to the district court of any judicial fendant^^ and, accordingly, although there is some 

district having jurisdiction over the subject matter authority to the contrary,®^ it is held that plaintiff 

and proper venue, provided the transfer is found to is not entitled to have the case transferred to another 

be for the convenience of the parties and witnesses court for a district wherein defendant could not be 

and in the interest of justice.^s It concerns plain- legally served with process®® and has not waived 

tiff’s right to institute the suit originally.®® It does process®*^ or consented to be sued there.®® To estab- 

not include problematical or possible defenses which lish jurisdiction defendant must either be amenable 

might or might not be interposed by a defendant,®^ to the service of process in the transferee district or 

such as an anticipated defense of the statute of lim- he must consent to enter a general appearance 


itations;®2 and the fact that the 


piece Productions v. United Artists 
Corp., D.C.Pa., 90 F.Supp. 760, opin¬ 
ion adhered to 94 F.Supp. 116. 
gllingf of complaint not equivalent of 
'brlnfiTlng' action 

Federal Rule of Civil Procedure, 
Rule 3, defining commencement of 
an action does not make the filing of 
a complaint the equivalent of bring¬ 
ing an action under statute provid¬ 
ing that for convenience of parties 
and witnesses in the interest of jus¬ 
tice, federal district court may trans¬ 
fer civil action to any other district 
where it might have been brought. 
U.S.—Foster-Milburn Co. v, Knight, 
C.A.N.Y., 181 F.2d 949. 

General Elec. Co. v. Central 
Transit Warehouse Co., D.C.Mo., 127 
F.Supp. 817—Silbert v. Nu-Car Car¬ 
riers, Inc., D.C.N.Y., 111 F.Supp. 
357. 

74. U.S.—^Arvidson v. Reynolds 
Metals Co., D.C.Wash., 107 F.Supp. 
51. 

Diversity of citizenship 
In action for death in a grade 
crossing accident, where defendant 
corporation was a consolidated cor¬ 
poration organized under laws of 
New York, Pennsylvania and four 
other states and action was removed 
to federal court on the ground of di¬ 
versity of citizenship in that plain¬ 
tiff was a resident of Pennsylvania 
as was deceased, motion of defend¬ 
ant to transfer the case to the fed¬ 
eral court for middle district of 
Pennsylvania would be denied, where 
the federal court would then be oust¬ 
ed of Jurisdiction because diversity 
of citizenship between the parties 
would no longer exist. 

U.S.—Lucas V. New York Cent. R. 

Co.. D.C.N.Y., 88 F.Supp. 636. 

76. U.S.—^Arvidson v. Reynolds 
Metals Co., D.C.Wash., 107 F.Supp. 
51. 

76. U.S.—^Arvidson v. Reynolds 
Metals Co., supra. 


action would be there.®® It is 


77. U.S.—Mitchell v. Gundlach, D.C. 
Md., 136 F.Supp. 169—Torres v. 
The Rosario, D.C.N.Y., 126 F.Supp. 
496, mandamus denied, C.A., Torres 
V. Walsh, 221 F.2d 319, certiorari 
denied 76 S.Ct. 72, 350 U.S. 836, 100 
L.Ed. 746. 

JarlsdictioxL over party to he joined 
In diversity actions in New York 
federal district court by New York 
citizens and residents against Mary¬ 
land corporation doing business in 
New York and North Carolina, and 
against North Carolina citizen and 
resident arising out of automobile 
accident which occurred in North 
Carolina, in which parties stipulated 
to join second corporate defendant 
which was not incorporated under 
North Carolina laws and which did 
no business in North Carolina, mo¬ 
tion of defendants already parties 
for change of venue to North Caro¬ 
lina federal district court would be 
denied, since action could not have 
been brought in North Carolina fed¬ 
eral district court because of lack of 
jurisdiction over corporation which 
parties stipulated to join. 

U.S.—Silbert v. Nu-Car Carriers, Inc., 
D.C.N.Y., 111 F.Supp. 367. 

78. U.S.—General Elec. Co. v. Cen¬ 
tral Transit Warehouse Co., D.C. 
Mo., 127 F.Supp. 817—Greve v. 
Gibraltar Enterprises, D.C.N.M., 85 
F.Supp. 410. 

79. U.S.—^In re Josephson, C.A.Mass., 
218 F.2d 174. 

80. U.S.—Felchlin v. American 
Smelting & Refining Co., D.C.Cal., 
136 F.Supp. 677—General Elec. Co. 
V. Central Transit Warehouse Co., 
D.C.Mo., 127 F.Supp. 817—Greve 
V. Gibraltar Enterprises, D.C.N.M., 
85 F.Supp. 410. 

81. U.S.—Greve v. Gibraltar Enter¬ 
prises, supra. 

82. U.S.—Greve v. Gibraltar Enter¬ 
prises, supra. 


not sufficient for this purpose that 


83. U.S.—Greve v. Gibraltar Enter¬ 
prises, supra. 

84. U S.—Gilpin v. Wilson, D.C.Ala., 
148 F.Supp. 493. 

85. U.S.—Troy v. Poorvu, D.C.Mass., 
132 F.Supp. 864—^McCarley v. Fos- 
ter-Milbum Co., D.C.N.Y., 89 F. 
Supp. 643—Otto v. Hirl, D.C.Iowa, 
89 F.Supp. 72. 

Season for rule 

In statute providing for transfer 
to any district where action might 
have been “brought,*' quoted word 
is synonymous with word “com¬ 
menced” as used in Rule 3 of the 
Federal Rules of Civil Procedure, 
providing that a civil action is com¬ 
menced by filing complaint with 
court. 

U.S.—Otto V. Hirl, D.C.Iowa, 89 F. 
Supp. 72. 

86. U.S.—Shapiro v. Bonanza Hotel 
Co., C.A.Nev., 186 P.2d 777—Foster- 
Milburn Co. v. Knight, C.A.N,Y., 
181 F.2d 949. 

Gilpin V. Wilson, D.C.Ala., 148 
F.Supp. 493—Blackwell v. Vance 
Trucking Co., D.C.S.C., 139 F.Supp. 
103—^Mitchell v. Gundlach, D.C. 
Md., 136 F.Supp. 169—Griflhi v. 
Connally, D.C.Tex., 127 F.Supp. 203 
—^Petroleum Financial Corp. v. 
Stone, D.C.N.Y., 116 F.Supp. 426— 
Berk v. Willys-Overland Motors; D. 

C. Del., 107 F.Supp, 643—Rogers v. 
Halford, D.C.Wis., 107 F.Supp. 295 
—U. S. V. Reid, D.C.Ark., 104 F. 
Supp. 260—^Herzog v. Central Steel 
Tube Co., D.C.Iowa, 98 F.Supp. 607 
—McCarley v. Foster-Milburn Co.. 

D. C.N.Y., 93 F.Supp. 421. 

87. U.S.—McGee v. Southern Pac. 
Co., D.C.N.Y., 151 F.Supp. 338. 

88. U.S.—Mitchell v. Gundlach, D.C. 
Md., 136 F.Supp. 169. 

89. U.S.—Torres v. The Rosario, D. 
C.N.Y., 126 F.Supp. 496, mandamus 
denied, C.A., Torres v. Walsh, 221 
F,2d 319, certiorari denied 76 S.Ct. 
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defendant could be served there should he ever come 
to that district.®® 

There are a number of decisions holding that even 
though a defendant moves for a transfer, the court 
has no power to grant the motion where defend¬ 
ants are not subject to service in the transferee dis¬ 
trict® ^ Some other decisions permit the transfer 
on the motion or with the consent of defendants 
even though they could not have been served with 
the process of the transferee courts,®2 since by 
their motion to transfer defendants have agreed to 
become amenable to process in the other court, there¬ 
by satisfying the requirement that that court be one 
where the action might have been brought;®® and 
it has been said that the purposes for which the 
statute was enacted would be unduly circumscribed 
if a transfer could not be made “in the interest of 
justice^' to a district where defendants not only 
waive venue but to which they seek the transfer.®^ 
There is no practical reason requiring that the trans¬ 
feree forum be a proper venue as to all of several 


defendants; it is sufficient that the transferee forum 
be, and highly so, more convenient to all parties and 
witnesses, that it be a proper venue as to at least one 
defendant and that the other defendants consent 
to the transfer.®^ 

The phrase “where it might have been brought” 
means where the action might have been brought at 
the time the court passes on the motion to transfer,®® 
and whether or not plaintiff had a choice of forums 
at the inception of the action is of no consequence as 
affecting the result of the decision of the court.®*^ 

§ 502. Actions Which May Be Transferred 

The statute authorizing the transfer of civii actions 
for the convenience of parties and witnesses In the In¬ 
terest of Justice applies to all civil actions without ex¬ 
ception. 

The language of the statute, 28 U.S.C.A., § 1404 
(a), providing that for the convenience of parties 
and witnesses, in the interest of justice, a district 
court may transfer any civil action to any other 


72, 350 U.S. 836, 100 L.Ed. 746— 
Tivoli Realty v. Paramount Pic¬ 
tures, D.CDeL, 89 F.Supp. 278, man¬ 
damus denied, C.A, Paramount 
Pictures v. Rodney, 186 P.2d 111, 
certiorari denied Rodney v. Para¬ 
mount Pictures, 71 S.Ct. 672, 340 
U.S. 953, 95 L.Ed.2d 687, and ap¬ 
peal dismissed 186 F.2d 120. 

90. U.S.—Torres v. The Rosario, D. 
C.N.Y., 125 P Supp. 496, mandamus 
denied, C.A., Torres v. Walsh, 221 
F.2d 319, certiorari denied 76 S.Ct. 
72, 350 U.S. 836, 100 L.Ed. 746. 

91. U.S.—Behimer v. Sullivan, CA. 
Ill., 261 P.2d 467. 

General Elec. Co. v. Central 
Transit Warehouse Co., D.C.Mo., 127 
F.Supp. 817. 

D.C.—Hampton Theatres v. Para¬ 
mount Film Distributing- Corp., D. 
C., 90 F.Supp. 646. 

Beasous for rale 

(1) Statute providing for transfer 
of case contemplates statutory ven¬ 
ue and not consent venue. 

U.S.—Johnson v. Harris, D.C.Tenn., 
112 F.Supp. 338. 

(2) Statute providing for transfer 
of a case to a district “where it 
might have been brought” means the 
district where plaintiff had a recog¬ 
nized right to bring his case under 
the Venue Act, and that this right 
was unqualified and absolute, not de¬ 
pending on consent of defendant, 
evidenced by waiver, entry of ap¬ 
pearance, or otherwise. If, when a 
suit is commenced, plaintiff has a 
right to sue in that district, inde¬ 
pendently of the wishes of defend¬ 
ant; it is a district “where it might 


have been brought”. If he does 
not have that right independently of 
the wishes of defendant, it is not a 
district “where it might have been 
brought,” and it is Immaterial that 
defendant subsequently acquiesces. 
The test is, did plaintiff have an in¬ 
dependent right to commence suit in 
the district to which it is sought to 
make transfer? If so it is a dis¬ 
trict “where it might have been 
brought;” otherwise it is not such 
a district. 

U.S.—^Behimer v. Sullivan, C.A.I11., 
261 F.2d 467—Blaski v. Hoffman, 
C.A., 260 F.2d 317. 

92. U.S.—General Cas. Co. v. Grubb, 
C.A.Wis.. 263 F.2d 61, certiorari 
denied 78 S.Ct. 1162, 367 U.S. 904, 2 
L.Ed,2d 1167—Ex parte Blaski. C. 
A.Tex., 245 F.2d 737, certiorari de¬ 
nied 78 S.Ct. 122, 356 U.S. 872, 2 
Li.Ed.2d 76, rehearing denied 78 S. 
Ct. 381, 356 U.S. 928, 2 L.Ed.2d 358 
—In re Josephson, C.A.Mass., 218 
F.2d 174. 

McGrath v. Lund's Fisheries, 
Inc., D.C.Del., 170 F.Supp. 173— 
Andino v. The Claiborne, D.C.N.T.; 
148 F.Supp. 701—Mire v. Esso Ship¬ 
ping Co., D.C.N.T., 112 F.Supp. 612 
—^Welch V. Esso Shipping Co., D. 
C.N.T., 112 F.Supp. 611—Glasfloss 
Corp. V. Owens-Coming Fiberglas 
Corp., D.C.N.Y., 90 F.Supp. 967. 

Bffeot of consent to venae 

Consent to venue is to be given 
same effect under statute authorizing 
transfer as it would receive under 
any other venue statute. 

U.S.—Paramount Pictures v. Rodney, 
C.A,3, 186 P.2d 111, certiorari de¬ 
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nied 71 S.Ct. 672, 340 U.S. 953. 95 
L.Ed. 687. 

93. U.S.—General Cas. Co. v. Grubb, 
C.A.W 1 S., 263 P.2d 51, certiorari de¬ 
nied 78 S.Ct. 1162, 357 U.S. 904, 2 
L.Ed.2d 1167—^Anthony v. Kauf¬ 
man, C.A.N.Y., 193 F.2d 85, certio¬ 
rari denied 72 S.Ct. 629, 342 U.S. 
965, 96 L.Ed. 710—Paramount Pic¬ 
tures V. Rodney, C.A.3, 186 P.2d 
111, certiorari denied 71 S.Ct. 672, 
340 U.S. 953, 96 L.Ed. 687. 

General Cas. Co. of America v. 
Keller, D.C.Wis., 164 F.Supp. 451— 
Andino v. The Claiborne, D.C.N.Y., 
148 F.Supp. 701—Hill v. Upper 
Mississippi Towing Corp., D.C. 
Minn., 141 F.Supp. 692—Cain v. 
Bowater’s Newfoundland Pulp & 
Paper Mills, D.C.Pa., 127 F.Supp. 
949—Rhodes v. Barnett (No. 1), D. 
C.N.Y., 117 F.Supp. 312—Anthony 
V. RKO Radio Pictures, D.C.N.Y., 
103 F.Supp. 56—Glasfloss Corp. v. 
Owens-Corning Fiberglas Corp., D. 
C.N.Y., 90 F.Supp. 967. 

94. U.S.—^Ex parte Blaski, C.A.Tex., 
246 P.2d 737, certiorari denied 78 
S.Ct. 122, 355 U.S. 872, 2 L.Ed.2d 
76, rehearing denied 78 S.Ct. 381, 
356 U.S. 928, 2 L.Ed.2d 358. 

95. U.S.—^Ferguson v. Ford Motor 
Co., D.C.N.Y., 89 F.Supp. 45, appeal 
dismissed, C.A., Ford Motor Co. v. 
Ryan, 182 P.2d 329, certiorari de¬ 
nied 71 S.Ct. 79, 340 U.S. 851, 95 
L.Ed. 624. 

96. U.S.—Cain v. Bo water's New¬ 
foundland Pulp & Paper Mills, D.C. 
Pa., 127 F.Supp. 949. 

97. U.S.—Cain v. Bowater's New¬ 
foundland Pulp & Paper Mills, su¬ 
pra. 
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district or division where it might have been brought, 
is unambiguous, direct, and clear,9 8 and by clear in¬ 
tendment embraces within its scope all civil actions 
without exception,99 The phrase “any civil action” 
as used therein is not limited to those actions for 
which 28 U.S.C.A. §§ 1391-1406 prescribe special 
venue requirements,^ and the code provision is 
applicable to types of actions to which the doctrine 
of forum non conveniens did not previously apply.2 


The power to transfer possessed by courts extends 
to the transfer of a civil action in which a final 
judgment has been entered which provides that the 
court retain jurisdiction of the cause for the pur¬ 
pose of taking such other action as may be ap- 
propriated.8 } 

The statute applies to actions brought under the 
antitrust laws,^ actions brought under the Federal 
Employers' Liability Act,^ actions under the Jones 


98 . U.S.—Ex parte Collett, Ill. & 
Ky., 69 S.Ct. 944, 959, 337 U.S. 65, 
93 Li.Ed. 1207, 10 A.L..Il.2d 921. 

E.C.—U. S. V. Swift & Co., D.C.. 168 
F.Supp. 651. 

99 . U.S.—Internatlo-Rotterdam, Inc., 
V. Thomsen, C.A.Md., 218 F.2d 614. 

D.C.—U. S. V. Swift & Co., D.C., 158 
F.Supp. 551. 

Rule as applicable to admiralty pro¬ 
ceedings see Admiralty § 80. 

Term “any” means one indefinite¬ 
ly or indifferently out of a number 
and precludes exceptions not specifi¬ 
cally made. 

U.S.—^U. S. V. National City Lines, 
D.C.Cal., 80 F.Supp. 734, motion de¬ 
nied 69 S.Ct. 966, 959, 337 U.S. 66, 
78, 93 L.Ed. 1226. 

Both olvU action and its oompan. 
ion case in admiralty may be trans¬ 
ferred. 

U S.—Higgins V. California Tanker 
Co., D.C.Del., 166 F.Supp. 42. 

1. U.S.—Kilpatrick v. Texas & P. 
Ry. Co.. N.Y. & Tex., 69 S.Ct. 963, 
959, 337 U.S. 75. 93 L.Ed. 1223 
—Ex parte Collett, Ill. & Ky., 69 
S.Ct. 944, 969, 337 U.S. 65, 93 L.Ed. 
1207, 10 A.L.R.2d 921. 

2. U.S.—Ford Motor Co. v. Ryan, 
C.A.N.Y., 182 F.2d 329, certiorari 
denied 71 S.Ct. 79, 340 U.S, 851, 
95 L.Ed. 624. 

3 . D.C.—U. S. V. Swift & Co„ D.C., 
168 F.Supp. 651. 

4 . U.S.—^U. S. V. National City Lines, 
Cal. & Ill., 69 S.Ct. 956, 969, 337 U. 

S. 68, 78, 93 L.Ed. 1226. 

Paramount Pictures v. Rodney, 
C.A.3, 186 P.2d 111, certiorari de¬ 
nied 71 S.Ct. 572, 340 U.S. 953. 95 
L.Ed. 687. 

U. S. V. American Linen Supply 
Co., D.C.W 1 S., 134 F.Supp. 21— 

Tivoli Realty v. Paramount Pic¬ 
tures, D.C.Del., 103 F.Supp. 174— 
Glasfloss Corp. v. Owens-Cornlng 
Fiberglas Corp., D.C.N.Y., 90 F. 
Supp. 967—^Ferguson v. Ford Mo¬ 
tor Co., D.C.N.Y., 89 F.Supp. 46, 
appeal dismissed, C.A., Ford Motor 
Co. V. Ryan, 182 P.2d 329, certio¬ 
rari denied 71 S.Ct. 79. 840 U.S. 
861, 95 L.Ed. 624—U. S. v. Scott & 
Williams, Inc., D.C.N.Y., 88 F.Supp. 
631—U. S. V. Briggs Mfg. Co., D.C. 
Pa., 86 F.Supp. 178—^U. S. v. Ger¬ 
ber, D.C.Pa., 86 F.Supp. 176—^Mag¬ 


netic Engineering & Mfg. Co. v. 
Dings Magnetic Separator Co., D. 

C. N.Y., 86 F.Supp. 13, appeal dis¬ 
missed in part and order modified 
in part on other grounds, C.A., 178 
P.2d 866—Greve v. Gibraltar En¬ 
terprises, D.C.N.M., 86 F.Supp. 410 
—Cinema Amusements v. Loew’s 
Inc., D.C.Del., 85 F.Supp. 319— 
Auburn Capitol Theatre Corp. v. 
Schine Chain Theatres, D.C.N.Y., 
83 F.Supp. 872. 

D.C.—U. S. V. Swift & Co., D.C., 158 
F.Supp. 661—^Hampton Theatres v. 
Paramount Film Distributing Corp., 

D. C.. 90 F.Supp. 646—U. S. v. E. I. 
Du Pont De Nemours & Co., D.C., 83 
F.Supp. 233. 

Antitrust actions as not subject to 
dismissal under doctrine of forum 
non conveniens see supra § 489. 

Bomloile or doing business in fomm 
Under the statute authorizing 
transfer, transfer may be had in 
antitrust action for treble damages 
even though a corporate defendant 
is domiciled in state of the forum, 
or if majority of corporate defend¬ 
ants are found and transact busi¬ 
ness in state of the forum. 

U.S.—Cinema Amusements v. Loew’s 
Inc., D.C.Del., 86 F.Supp. 319. 

5. U.S.—^Norwood v. Kirkpatrick, Pa. 
& S.C., 75 S.Ct. 644, 349 U.S. 29, 99 

L. Ed. 789. 

Lemon v. Druffel, C.A.Ohio, 253 
P.2d 680, certiorari denied 79 S. 
Ct. 34, 358 U.S. 821, 3 L.Ed.2d 62— 
Atlantic Coast Line R. Co. v. Da¬ 
vis, C.A.Fla., 185 F.2d 766. 

Carbeck v. Baltimore & O. R. 
Co., D.C.Pa., 160 F.Supp. 626—Rho- 
ton V. Interstate R. Co., D.C.Pa., 
123 F.Supp. 34—^Tuck v. Pennsyl¬ 
vania R. Co., D.C.Pa., 122 F.Supp. 
627—Hawks v. Maryland & P. R. 
Co., D.C.Pa., 90 F.Supp. 284—^Nagle 
V. Pennsylvania R. Co., D.C.Ohio, 
89 F.Supp; 822—Healy v. New York, 
N. H. & H. R. Co., D.C.N.Y,, 89 F. 
Supp. 614—^Maloney v. New York, 
N. H. & H. R. Co., D.C.N.Y., 88 F. 
Supp. 668—Conley v, Pennsylvania 
R. Co., D.C.N.Y., 87 F.Supp. 980— 
Naughton v. Pennsylvania R. Co., 
D.C.Pa., 86 F.Supp. 761—Scott v. 
New York Cent. R. Co., D.C.Ill., 
81 F.Supp. 815—^Nunn v. Chicago, 

M. , St. P. & P. R. Co., D.C.N.Y., 80 
F.Supp. 746—Hayes v. Chicago, R. 
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I. & P. R. Co., D.C.Minn., 79 F.Supp. 
821. 

Contra Pascarella v. New York Cent. 
R. Co.. D.C.N.Y.. 81 F.Supp. 96. 

Teiine provisions of liability Act 
held not modified or repealed 

(1) Statute authorizing district 
court, in interest of justice, to trans¬ 
fer any civil action to any other dis¬ 
trict, does not limit or otherwise 
modify any right granted in the ven¬ 
ue provisions of the Federal Em¬ 
ployers' Liability Act, or elsewhere, 
to bring suit under such Act in a 
particular district. 

U.S.—Pope V. Atlantic Coast Line 
R. Co., 73 S.Ct. 749, 345 U.S. 379, 
97 L.Ed. 1094, conformed to 76 S. 
B.2d 399, 209 Ga. 824—Kilpatrick 
V. Texas & P. Ry. Co., N.Y. & Tex., 
69 set. 953, 959, 337 U.S. 56, 75, 
93 L.Ed 1223—Ex parte Collett, 
Ill. & Ky., 69 S.Ct. 944, 959, 337 
U.S. 65, 93 L.Bd. 1207, 10 A.L.R.2d 
921. 

(2) Such statutory provisions are 
not in conflict. 

U.S.—^Maloney v. New York, N. H. & 
H. R. Co., D.C.N.Y., 88 F.Supp. 668. 

biitlal choice of venue not affected 

Provision of 28 U.S.C.A. § 1404(a), 
authorizing transfer does not affect 
initial choice of venue afforded plain¬ 
tiffs under Federal Employers’ Lia¬ 
bility Act. 

U.S.—^Boyd V. Grand Trunk Western 
R. Co.. Mich., 70 S.Ct. 26, 338 U.S. 
263, 94 L.Ed. 55. 

Power of state court to restrain ac¬ 
tion In another Jurisdiction 
Although statute authorizing dis¬ 
trict court to transfer any civil ac¬ 
tion to any other district made doc¬ 
trine of forum non conveniens ap¬ 
plicable to Federal Employers’ Lia¬ 
bility Act cases brought in federal 
courts, and provided for transfer of 
such actions to a more convenient 
forum, such statute did not empower 
Georgia court to restrain Georgia 
resident who was Injured while em¬ 
ployed in Georgia by carrier, from 
bringing action under said Act 
against carrier in Alabama where 
carrier was doing business. 

U.S—Pope V. Atlantic Coast Line R. 
Co., Ga., 73 S.Ct. 749, 345 U.S. 379. 
97 L.Ed. 1094, conformed to 76 S. 
E.2d 399, 209 Ga. 824. 
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Act,® actions for a declaratory judgment,^ actions to 
recover damages for the infringement of patents® or 
copyrights,® unfair competition cases,^® carrier and 


railroad cases,derivative actions by stockholders 
against a corporation,^® and to a contest between 
two claimants after interpleader has been granted.^® 


Showing: of strong case required 

(1) When motion for change of 
venue is interposed in suit under 
Federal Employers’ Liability Act, de¬ 
fendant must continue to spell out 
a clear case of convenience, definite¬ 
ly and unequivocally, and to show 
a strong case for transfer, regard¬ 
less of what the required showing 
might be in another type of action. 
U.S.—Hohler v. Pennsylvania R. Co., 

D.C.Pa., 140 F.Supp. 487. 

(2) Section of the Federal Em¬ 
ployers’ Liability Act authorizing an 
injured employee to bring his action 
in any district in which a railroad 
company is doing business, was de¬ 
signed to give the injured employee 
a wide choice of forum in which to 
bring his action, and since it has not 
been repealed, the underlying policy 
remains and should be carried out 
whenever possible unless serious in¬ 
convenience or injustice to the rail¬ 
road company will result 

U.S.—Naughton v. Pennsylvania R. 

Co., D.C.Pa., 85 F.Supp. 761. 
‘Transfer held within statutory au¬ 
thority of court 

U.S.—Kilpatrick v. Texas & P. Ry. 
Co., N.Y. & Tex., 69 S.Ct 953, 959, 
337 U.S. 75, 93 L.Bd. 1223. 

6. U.S.—Faucette v. Lykes Bros. S. 
S. Co., D.C.N.Y., 110 F.Supp. 287— 
Ortiz V. Union Oil Co. of Cal,, D.C. 
N.Y., 102 F.Supp, 492—^Mincy v, 
Detroit & Cleveland Nav. Co., D.C. 
N.Y., 96 F.Supp. 505—^Wookey v. 
Waterman S, S. Corp., D.C.N.Y., 89 
F.Supp. 909—Bounds v. Streckfus 
Steamers, D.C.Del., 89 F.Supp, 242. 

7 . U.S.—Clayton v. Swift & Co., D.C. 
Va., 132 F.Supp. 154—General Felt 
Products Co. V. Allen Industries, 
D.C.Del., 120 FSupp. 491—Webster- 
Chlcago Corp. v. Minneapolis-Hon¬ 
ey well Regulator Co., D.C.Del,, 99 
F.Supp, 503. 

Caldwell Mfg. Co. v. Unique Bal¬ 
ance Co., D.C.N.Y., 18 F.R.D. 258. 
Convenience of witnesses as to Jus¬ 
ticiable controversy 
(1) In passing on motion to trans¬ 
fer action for a declaratory Judg¬ 
ment to another district, the con¬ 
venience of witnesses could not be 
considered in so far as the issue as 
to existence of a Justiciable contro¬ 
versy was concerned, since such is¬ 
sue might be raised by motion for 
the determination of which witness¬ 
es might not be essential. 

U.S.—^Webster-Chicago Corp. v. Min- 
neapolis-Honeywell Regulator Co., 
D.C.DeL, 99 F.Supp. 603. 

<2) If the existence of a Justiciable 
controversy in action for a declara¬ 
tory Judgrment becomes a factual is¬ 


sue determinable in some manner by 
affidavits, depositions or actual wit¬ 
nesses, the necessity of such witness¬ 
es, their number and convenience 
may be considered on a subsequent 
motion to transfer cause to another 
district. 

U.S.—^Webster-Chicago Corp. v. Min- 
neapolis-Honeywell Regulator Co., 
supra. 

Possible oousequeuces of detexmiua- 
tlou 

In action for a declaratory Judg¬ 
ment determining that defendant’s at¬ 
tempted cancellation of contract, 
which was accepted in Michigan, for 
sale of gas to be delivered at refin¬ 
ing plant in Louisiana was unlawful 
and for specific performance of con¬ 
tract, fact that plaintlfC might have 
to bring suit for specific perform¬ 
ance in Louisiana if it was deter¬ 
mined that defendant had no right 
to cancel, could not be considered in 
determination of defendant’s motion 
to transfer case to Louisiana 
U.S.—American Louisiana Pipe Line 
Co. V. Gulf Oil Corp., D.C.Mich., 
158 F.Supp. 13. 

8. U.S.—Clayton v. Warlick, C.A.N. 
C., 232 P.2d 699. 

Davis V. Owens-Corning Fiber- 
glas Corp., D.C.Ohio, 161 F.Supp. 
371—Southern Textile Mach. Co. 
V. Isley Hosiery Mills, Inc., D.C. 
N.C., 163 F.Supp. 119—^Ferment- 
Acid Corp. V. Miles Laboratories, 
Inc., D.C.N.Y., 163 F.Supp. 19— 
Calhoun v. J. I. Case Co., D.C.Ohio, 
150 F.Supp. 189—Pharma-Craft 
Corp. V. F. W. Woolworth Co., D.C. 
Ga., 144 F.Supp. 298, mandamus 
denied, C.A., 236 F.2d 911—Clay¬ 
ton V. Swift & Co., D,C.N.Y., 137 F. 
Supp. 219—Chas. Pfizer & Co. v. 
Olin Mathieson Chemical Corp., D. 
C.Ga., 131 F.Supp. 21, appeal dis¬ 
missed, C.A., 225 F.2d 718—Ben- 
rus Watch Co. v. Bulova Watch 
Co., D.C.R.I., 126 F.Supp. 470— 
Paragon-Revolute Corp. v. C. F. 
Pease Co., D,C.Del., 120 F.Supp. 488 
—S. O. S. Co. V. Bolta Co., D.C. 
Ill., 117 F.Supp. 69—^Federal Elec. 
Products Co. V. Frank Adam Elec. 
Co., D.C.N.Y., 100 F.Supp. 8. 

9. U.S.—^Robbins Music Corp. v. Ala¬ 
mo Music, Inc., D.C.N.Y., 119 F. 
Supp. 29. 

Oonvenlenoe of composer of al¬ 
legedly infringing musical composi¬ 
tions, who resided in California and 
who could not be served with process 
and refused to appear in copyright 
infringement action brought in Unit¬ 
ed States district court for New York 
by residents of New York, did not 
entitle defendant publisher and dis¬ 
tributors of allegedly infringing com- 
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positions, who also resided and car¬ 
ried on business in New York, to 
have action for copyright infringe¬ 
ment, which allegedly occurred in 
New York, transferred to California. 
U.S.—Robbins Music Corp. v. Alamo 
Music, Inc., supra. 

10. U.S.—Jerclaydon, Inc. v. Hosid 

Products, Inc., D.C.N.Y., 104 F. 

Supp. 122—^Dolly Toy Co. v. Ban- 
croft-Relllm Corp., D.C.N.Y., 97 F. 
Supp. 631—P. Beiersdorf & Co. v. 
Duke Laboratories, D,C.N.Y., 92 F. 
Supp. 287, mandamus denied, C.A., 
P. Beiersdorf & Co. v, McGokey, 
187 P.2d 14. 

11. U.S.—^Headrick v. Atchison, T. & 
S. F. Ry. Co., C.A.N.M., 182 F.2d 
306—Riley V. Union Pac. R. Co., 
C.A.I11., 177 F.2d 673, certiorari de¬ 
nied 70 S.Ct. 350, 338 U.S. 911, 94 
L.Ed. 661. 

General Elec. Co. v. Central 
Transit Warehouse Co., D.C.Mo., 
127 F.Supp. 817—Padgett v. Atlan¬ 
tic Greyhound Corp., D.C.Pa., 126 
F.Supp. 124—Sonenshine v. Atlan¬ 
tic Coast Line R. Co., D.C.N.Y., 123 
F.Supp. 829—^Millar Bros. & Co. 
V. Pennsylvania R. Co., D.C.Pa., 
106 F.Supp. 632—Lewis v. Ameri¬ 
can Airlines, D.C.N.Y., 91 F.Supp. 
31. 

Sheffield Corp. v. George F. Al¬ 
ger Co., D.C.Ohio, 16 F.R.D. 27. 

D.C.—^Blake v. Capitol Greyhound 
Lines, 222 F.2d 25, 95 U.S.App.D.C. 
334. 

12. U.S.—^In re Josephson, C.A.Mass., 
218 F.2d 174—Schoen v. Mountain 
Producers Corp., C.A.Del., 170 F. 
2d 707, certiorari denied 69 S.Ct. 
746, 336 U.S. 937, 93 L.Bd. 1095. 

Johnson v. Baker, D.C.N.Y., 81 F. 
Supp. 563—Levenson v. Little, D.C. 
N.Y., 81 F.Supp. 613. 

Transfer to state of incorporation 
Where state of incorporation was 
the scene of the conduct, contracts, 
and votes of which complaint was 
made and was the location of state 
tribunals whose decisions set the 
authoritative precedents, in absence 
of special factors, minority stock¬ 
holder’s derivative suit brought in 
federal district court in Massachu¬ 
setts against individual directors for 
alleged breach of their fiduciary du¬ 
ties towards a New Mexico corpora¬ 
tion was transferred to federal dis¬ 
trict court in New Mexico. 

U.S.—Josephson v. McGuire, D.C. 
Mass., 121 F.Supp. 83, mandamus 
dismissed, C.A., In re Josephson, 
218 F.2d 174. 

13. U.S.—Mutual Life Ins. Co. of N. 
Y. V. Ginsburg, D.C.Pa., 126 F.Supp. 
920, appeal dismissed, C.A., 228 F. 
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The fact that an action sought to be transferred is 
a contract action is a consideration favorable to its 
retention in the forum in which it was brought^^ 

In rem proceedings. By reasonable interpretation 
the statute extends to proceedings in rem as well 
as to actions in personam,i5 and as long as a decree 
in rem can be entered by the court to which transfer 
is sought, the difference in the nature of an in 
rem proceeding does not prevent giving full effect to 
the policy of the statute.^® It has been held, how¬ 
ever, that since an in rem proceeding can be brought 
only in a district where the res is found, such pro¬ 
ceeding cannot be transferred to another district 
under the provision of 28 U.S.C.A., § 1404 (a), au¬ 
thorizing transfer of any civil proceeding to any 


other district “where it might have been brought.”!*^ 

The provision, 28 U.S.C.A., § 1404 (b), authoriz¬ 
ing the transfer of in rem proceedings from the 
division in which pending to any other division 
in the same district applies only to removal of causes 
between divisions within districts, and not to re¬ 
moval of actions between districts.^® Thus it does 
not permit transfer of a res in judicial custody of 
one district court to another,i9 although transfer of 
an in rem proceeding from one division of the same 
district to another division is permissible, since the 
same district court retains jurisdiction of the res.^® 

Under the provisions of the Federal Food, Drug, 
and Cosmetic Act, 21 U.S.C.A., § 334 (a), removal 
may be had in a proper case,21 as where no good 


2d 881, certiorari denied Ginsburg 
V. Gregg. 76 S.Ct. 1050, 351 U.S. 
979, 100 Li.Ed. 1495, rehearing de¬ 
nied 77 S Ct. 26, 352 U.S. 813, 1 L. 
Ed.2d 71, rehearing denied 78 S.Ct. 
114, 366 U.S. 876, 2 L.Ed.2d 79. 
Weight given to choice of foxnm 
Weight usually given to plaintiff’s 
choice of forum in consideration of 
motions for transfer is absent in in¬ 
terpleader actions where plaintiff who 
brought interpleader has been dis¬ 
charged as party and will not par¬ 
ticipate as such in trial on merits. 
U.S.—Mutual Life Ins. Co. of N. T. 
V. Ginsburg, U.C.Pa., 125 F.Supp. 
920, appeal dismissed, C.A., 228 P. 
2d 881, certiorari denied Ginsburg 
V. Gregg, 76 S.Ct. 1050, 361 U.S. 
979, 100 L.Ed. 1495, rehearing de¬ 
nied 77 S.Ct 26, 362 U.S. 813, 1 L. 
Ed.2d 71, rehearing denied 78 S.Ct 
114, 356 U.S. 876, 2 L.Ed.2d 79. 

14. U.S.—Rhodes v. Barnett (No. 1), 
D.C.N.T., 117 F.Supp. 312. 

15. U.S.—Torres v. The Rosario, D. 
C.N.T., 126 F.Supp. 496, mandamus 
denied, C.A., Torres v. Walsh, 221 
F.2d 319, certiorari denied 76 S.Ct. 
72, 350 U.S. 836, 100 L.Ed. 746. 

16. U.S.—Torres v. The Rosario, D. 
C.N.Y., 125 F.Supp. 496, mandamus 
denied, C.A., Torres v. Walsh, 221 
P.2d 319, certiorari denied 76 S.Ct. 
72, 350 U.S. 836, 100 L.Ed. 746. 

17. U.S.—Clinton Foods v. U. S., C. 
A.W.Va., 188 F.2d 289, certiorari 
denied 72 S.Ct. 46, 342 U.S. 825, 96 
L.Ed. 624. 

U. S. V. 11 Cases, More or Less, 
Ido-Pheno-Chon, D.CJ.Or., 94 F.Supp. 
926—U. S. V. 23 Gross Jars, More 
or Less, of Enca Cream, D.C.Ohio, 
86 F.Supp. 824, appeal dismissed, 
C.A., 181 P.2d 1012. 

Proceeding to set aside order of re¬ 
mand 

Statutory provision was not ap¬ 
plicable on motion in federal dis¬ 
trict court to set aside order re¬ 
manding proceeding for condemna¬ 


tion under Federal Pood, Drug and 
Cosmetic Act to district court from 
which proceeding had been removed, 
where original proceeding could not 
have been brought in federal dis¬ 
trict court which remanded proceed¬ 
ing. 

U.S.—^U. S. v. 363 Cases, More or 
Less, Mountain Val. Mineral Wa¬ 
ter, D.C.Ark., 117 F.Supp. 110. 

18. U.S.—Clinton Poods v. U. S., 
C.A.W.Va., 188 F.2d 289, certiora¬ 
ri denied 72 S.Ct. 45, 342 U.S. 826, 
96 L.Ed. 624. 

U. S. V. 23 Gross Jars, More or 
Less, of Enca Cream, D.C.Ohio, 86 
F.Supp. 824, appeal dismissed, C. 
A., 181 P.2d 1012. 

19. U.S —^U. S. V. 11 Cases, More 
or Less, Ido-Pheno-Chon, D.C.Or., 
94 F.Supp. 925. 

20. U.S.—^U. S. V. 11 Cases, More 
or Less, Ido-Pheno-Chon, supra. 

21. U.S.-—U. S. V. U. S. District 
Court for Eastern Dist. of Ark., 
Western Division, C.A.Ark., 226 P. 
2d 238. 

Bemoval to district of reasonable 
proximity to defendant’s princi¬ 
pal place of business 

(1) Under Federal Pood, Drug and 
Cosmetic Act provision that, in event 
of failure of parties to stipulate for 
removal of condemnation proceed¬ 
ing for trial, a claimant may apply 
to court of district in which seizure 
has been made and, absent showing 
of good cause to contrary, procure 
order specifying "district of reason¬ 
able proximity” to claimant’s prin¬ 
cipal place of business, such trans¬ 
fer or removal cannot be to district 
of claimant’s principal place of busi¬ 
ness but only to a “district of rea¬ 
sonable proximity” thereto. 

U.S.—U. S. V. U. S. District Court 
for Eastern Dist. of Ark., Westerif 
Division, C.A.Ark., 226 P.2d 238. 

U. S. V. 23 Gross Jars, More or 
Less, of Enca Cream, D.C.Ohio, 86 
F.Supp. 824, appeal dismissed, C. 
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A., 181 F.2d 1012—17. S. V. 26 t)oz- 
en Bottles, etc., of Wheatamin 
Brand Cevigards, D.C.Mich., 60 F. 
Supp. 626—^U. S. V. Six Dozen Bot¬ 
tles, More or Less, or “Dr. Peter’s 
Kurlko”, D.C.Wis., 55 F.Supp. 458. 

(2) “District of reasonable prox¬ 
imity” to claimant’s principal place 
of business means district other than 
that of claimant's domicile, whether 
in the same state or a contiguous 
state. 

U.S.—^U. S. V. 600 Units Containing 
“Nue-Ovo”, etc., D.C.Mo., 60 F. 
Supp. 144. 

(3) On motion by claimant whose 
business was located at Portland, 
Oregon, for transfer of libel for con¬ 
demnation, proceeding should be 
transferred to Western District of 
Washington, Southern Division, at 
Tacoma, Washington, instead of to 
the United States District Court sit¬ 
ting at Portland, Oregon. 

U.S.—U. S. V. 600 Units Containing 
“Nue-Ovo”, etc., supra. 

Transfer by stipulation 

(1) The Federal Food, Drug and 
Cosmetic Act provision that con¬ 
demnation proceeding “pending or 
instituted” may be removed for tri¬ 
al to any district agreed on by stipu¬ 
lation between parties contemplates 
possibility of at least one transfer 
to get from court where case was 
“instituted” to where it is “pend¬ 
ing,” and a claimant does not ex¬ 
haust its statutory right to a “trans¬ 
fer by stipulation” when it applies 
to court of original jurisdiction for 
removal. 

U.S.—U. S. V. U. S. District Court 
for Eastern Dist. of Ark., West¬ 
ern Division, C.A.Ark., 226 P.2d 238. 

(2) Mere fact that claimant, in 
proceedings for condemnation of cer¬ 
tain articles situated in Tennessee, 
had moved for, and procured remov¬ 
al of, proceeding from federal dis¬ 
trict court for Western District of 
Tennessee to federal district court 
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cause to the contrary is shown,22 but a provision au¬ 
thorizing transfer in misbranding cases does not ap¬ 
ply where condemnation is asked because of adul¬ 
teration as well as misbranding.22 Where the cause 
was removed from one federal district to another 
under the Food, Drug, and Cosmetic Act, the goods 
sought to be condemned were also ordered removed 
so that the court to which the cause was transferred 
could act on them.24 

Removed actions. The fact that the cause is in 
the district court by removal from a state court has 
no bearing on a motion to transfer ;25 a removed 
action is subject to transfer to a more convenient 

forum.26 

§ 503, Persons Who May Apply 

The court can change venue at the request of the 
plaintiff as weil as at the request of the defendant. 

Under 28 U.S.CA. § 1404 (a), providing that for 


35A C. J. S. 

the convenience of parties and witnesses, in the 
interest of justice, a district court may transfer 
any civil action to any other district or division 
where it might have been brought, plaintiff, having 
selected the forum, should not be permitted to trans¬ 
fer the action indiscriminately nevertheless the 
court can change venue at the request of plaintiff as 
well as at the request of defendant,28 as where de¬ 
fendant made service of process unduly expensive 
and difficult in the more convenient forum,29 or 
where facts developed subsequent to the bringing of 
the lawsuit indicate the desirability of trying the 
case in another forum.20 

Defendant may not complain about plaintiff’s in- 
convenience^i or about inconvenience to plaintiff’s 

witnesses.22 

§ 504. Discretion of Court 

The statute authorizing the transfer of any civil ac- 


lor Eastern District of Arkansas, 
did not preclude subsequent “trans¬ 
fer by stipulation” to federal dis¬ 
trict court for Western District of 
Arkansas. 

U s. —^U. S. V. TJ. S. District Court for 
Eastern Dist.^ of Ark., Western 
Division, supra. 

jy. S. V. 363 Cases, More or Leas, 
Containing Mountain Val. Mineral 
Water, D.C.Ark., 135 P.Supp. 333. 
(3) A prior holding of federal dis¬ 
trict court for Western District of 
Arkansas was to contrary. 

U.S.—^U. S. V. 363 Cases, More or 
Less, Mountain Val, Mineral Wa¬ 
ter, D.C.Ark., 117 F.Supp. 110. 
Claimant limited to Bimle applica- 
Uon 

(1) Under provisions of Food, 
Drug, and Cosmetic Act relating to 
removal, claimant is limited to sin¬ 
gle application for removal which 
must be made to court of original 
jurisdiction. 

U S.—^U. S. V. Six Dozen Bottles, 
More or Less, of “Dr. Peter’s Kurl- 
ko”, D.C.W1S.. 56 F.Supp. 468. 

(2) Where libel proceeding which 
was commenced in federal district 
court In state of Washington was 
removed to district court of Wiscon¬ 
sin for trial on application of claim¬ 
ant whose principal place of busi¬ 
ness was located in Chicago, Illi¬ 
nois, right to removal was complete¬ 
ly exhausted and further removal to 
Illinois was unauthorized where 
there was no stipulation of parties 
on subject. 

U.S.—^U. S. V. Six Dozen Bottles, 
More or Less, of “Dr. Peter’s Kurl- 
ko”, supra. 

22. U.S.—^Bidd Laboratories v. U. 
S., C.A.Tex., 203 P.2d 217. 

23. U.S.—Clinton Foods v. U. S., C. 


A.W.Va., 188 F.2d 289, certiorari 
denied 72 S.Ct. 45, 342 U.S. 825, 96 
L.Ed. 624. 

U. S. V. 11 Cases, More or Less, 
Ido-Pheno-Chon, D.C.Or., 94 F.Supp. 
925. 

24. U.S.—U. S. V. 60 Cartons, More 
or Less, Each Containing a Circu¬ 
lar Entitled, “Keduce, “Relax, Re¬ 
juvenate,” etc., D.C.Tex., 91 F.Supp. 
329. 

25. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.7, 212 F.2d 378. 

26. U.S.—^McMahon v. Federal Ins. 
Co., D.C-Ga,, 131 F.Supp. 6—Stew¬ 
art V. Atchison, T. & S. F. Ry. Co., 
D.C.MO., 92 F.Supp. 172. 

27- U.S,—Anschell v. Sackheim, D.C. 
N.J., 146 F.Supp. 447—Barnhart v. 
John B. Rogers Producing Co., D. 

C. Ohio, 86 F.Supp. 596—Bolten v. 
General Motors Corp., D.C.Ill., 81 F. 
Supp. 851, reversed on other 
grounds, C.A., 180 F.2d 379, 21 A. 
L.R.2d 623, certiorari denied G. M. 
Corp. V. B., 71 S.Ct. 41, 340 U.S. 
813, 95 L.Ed. 598. 

Transfer denied as not In Interest of 
Jnstloe 

Where Pennsylvania citizens knew 
the inconvenience and expense in¬ 
volved in transporting witnesses, but 
brought action based on transaction 
occurring in Pennsylvania in federal 
district court of Ohio merely to ob¬ 
tain service on defendant and then 
have case transferred. 

U.S.—Barnhart v. John B. Rogers 
Producing Co., D.C.Ohio, 86 F.Supp. 
595. 

28. U.S.—Torres v. Walsh, C.AN.T., 
221 F.2d 319, certiorari denied 76 
S.Ct. 72, 350 U.S. 836, 100 L.Ed. 
746. 

Dufek v. Roux Distributing Co., 

D. C.N.T., 125 F.Supp. 716. 
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29. U.S.—Dufek v. Roux Distribut¬ 
ing Co., supra. 

30. U.S.—Thompson Products v. 
Pennsylvania R. Co., D.C.N.Y., 127 
F.Supp. 449, mandamus denied, C. 
A., Torres v. Walsh, 221 F.2d 319, 
certiorari denied 76 S.Ct. 72, 350 
U.S. 836, 100 L.Ed. 746. 

UTeoesslty of Joining another party 
Where consignee brought action 
against railroad company in New 
York for damages occurring in rail 
shipment from Pennsylvania to Ohio 
and most of witnesses lived in Penn¬ 
sylvania, and after suit was institut¬ 
ed and new suit against railroad com¬ 
pany was barred by passage of time 
consignee learned that, because of 
carrier’s defense, Pennsylvania con¬ 
signor which was not subject to suit 
in New York, would have to be 
joined, and where separate suit 
against consignor would require two 
separate trials and two separate ju¬ 
risdictions at great inconvenience to 
witnesses and parties, change of 
venue to Pennsylvania at request of 
plaintiff would be granted in best 
interests of justice. 

U.S.—Thompson Products v. Penn¬ 
sylvania R. Co., D.C.N.Y., 127 F. 
Supp. 449, mandamus denied, C.A, 
Torres v. Walsh, 221 F.2d 319, cer¬ 
tiorari denied 76 S.Ct. 72, 350 U.S. 
836, 100 L.Ed. 746. 

31. U.S.—^Rhodes v. Barnett (No. 1), 
D.C.N.Y., 117 F.Supp. 312. 

Uttle weight shotad be given to 
defendant’s assertions that some oth¬ 
er district would be more convenient 
for plaintiff and his witnesses. 

U.S.—Rubin v. General Tire & Rub¬ 
ber Co., D.C.N.Y., 18 P.R.D. 51. 

32. U.S.—^Marks v. Fireman’s Fund 
Ins. Co., D.C.N.Y., 109 F.Supp. 800. 
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tion for the convenience of parties and witnesses vests 
a discretion in the district court, the exercise of which 
will not be disturbed in the absence of abuse thereof. 

The federal statute, 28 U.S.C.A. § 1404 (a), pro¬ 
viding that for the convenience of parties and wit¬ 
nesses, in the interest of justice, a district court 
may transfer any civil action to any other district 
or division where it might have been brought vests 


a discretion in the district court^S which should 
not be exercised originally by the court of appeals.^^ 
Under the statute the court has a broader discretion 
in determining whether a transfer should be granted 
than it had under the old doctrine of forum non 
conveniens and the decision of the court to trans¬ 
fer or not to transfer will be disturbed only where 
there has been an abuse of discretion.^6 


33. U.S—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.7, 212 P.2d 378—Sun 
Oil Co. V. Lederle, C.A.6, 199 P.2d 
423—Nicol V. Koscinski, C.A.Mlch.. 
188 P.2d 537—Paramount Pictures 
V. Rodney, C.A.3, 186 F.2d 111, cer¬ 
tiorari denied 71 S.Ct. 572, 340 U.S. 
953, 96 L.Ed. 687—Trust Co. of 
Chicago V. Pennsylvania R. Co., C. 
A.I11., 183 F.2d 640—New York, 
C., & St. li. R. Co. V. Vardaman, 
O.A.MO., 181 F.2d 769—Christopher 
V. American News Co., C.AI11., 176 
F.2d 11. 

Cox V. Food Fair Stores, Inc., D. 

C. Pa., 163 F.Supp. 682—Schultz v. 
McAfee, D.C Me., 160 F.Supp. 210— 
Anschell v. Sackheim, D.C.N.Y., 145 
F Supp. 447—McMahon v. Federal 
Ins. Co., D.C.Ga., 131 F.Supp. 5— 
Griffin v. Connally, D.C.Tex., 127 F. 
Supp. 203—Benrus Watch Co. v. 
Bulova Watch Co., D.C.R.I., 126 
F.Supp. 470—Josephson v. McGuire, 

D. C.Mass., 121 F.Supp. 83, man¬ 
damus dismissed In re Josephson, 
CA., 218 F.2d 174—Rhodes v. Bar¬ 
nett (No. 1), D.C.N.Y., 117 FSupp. 
312 —Berk v. Willys-Overland Mo¬ 
tors, D C.Del., 107 F.Supp. 643— 
Lehman v. Napier, D.C.Iowa, 101 F. 
Supp. 313—Mann v. Dessert Seed 
Co., D.C Or., 100 F.Supp. 176—Good¬ 
man V. Southern Ry. Co., D.C.N.Y., 
99 F.Supp. 852—Alltmont v. U. S., 
D.C.Pa., 98 F.Supp. 309—Skultety v. 
Pennsylvania R. Co., D.C.N.Y., 91 
F.Supp. 118—Glasfloss Corp. v. Ow- 
ens-Corning Fiberglas Corp., D.C. 
N.Y., 90 F.Supp. 967—Spence v. 
Norfolk & W. Ry. Co., D.C.Ohio, 89 
F.Supp. 823—^U. S. V. Scott & Wil¬ 
liams, Inc., D.C.N.Y., 88 F.Supp. 
531—^Apex Elec. Mfg. Co. v. Sears, 
Roebuck & Co., D.C.Ohio, 87 F.Supp. 
533—Cullinan v. New York Cent 
R. Co., D.C.N.Y., 83 F.Supp. 870— 
Perry v. Atchison, T. & S. F. Ry. 
Co., D C.Cal., 82 F.Supp. 912— 
Brainard v. Atchison, T. & S. F. 
Ry, Co., D.C.Ill., 81 F.Supp. 211— 
U. S, V. National City Lines, D.C. 
Cal., 80 F.Supp. 734, motion denied 
69 S.Ct. 955, 959, 337 U.S. 55, 78, 93 
L.Ed. 1226. 

Caldwell Mfg. Co. v. Unique Bal¬ 
ance Co, D.C.N.Y., 18 F.R.D. 258— 
Sheffield Corp. v. George F. Alger 
Co, D.C Ohio, 16 F.R.D. 27. 

D.C.—U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., D.C., 83 F.Supp. 233. 

Wide dlsoxetion 

U.S.—^Pilot Life Ins. Co. v. Boone, C.A. 


Ala., 236 P.2d 467—General Port¬ 
land Cement Co. v. Perry, C.A.7, 
204 F.2d 316—B. Heller & Co. v. 
Perry, C A.I11., 201 F.2d 526—Schoen 
V. Mountain Producers Corp., C.A. 
Del., 170 F.2d 707, 6 A.L.R.2d 1226, 
certiorari denied 69 S.Ct. 746, 336 
US. 937, 93 L.Ed. 1095. 

Wookey v. Waterman S. S. Corp., 
DC.N.Y., 89 F.Supp. 909—Healy v. 
New York, N. H. & H. R. Co., D.C. 
N.Y., 89 F.Supp. 614. 

Broad disoretion 

U.S.—Fannin v. Jones, C.A.Ohlo, 229 
F.2d 368, certiorari denied 76 S.Ct. 
834, 361 U.S. 938, 100 L.Ed. 1465— 
Chicago, R. I. & P. R. Co. v. Igoe, 

C. A.I11., 220 P.2d 299, certiorari de¬ 
nied 76 S.Ct 49, 350 U.S. 822. 100 
LBd. 736—^Dalry Industries Supply 
Ass’n V. La Buy, C.A.I11., 207 P.2d 
554. 

Kuetzing v. American Shopping 
Centers, Inc., D.C.Minn., 171 F. 
Supp. 252—Savage v. Kaiser Motors 
Corp., D.C.Minn., 116 F.Supp. 433. 
Beasonable disoretion 
U.S.—Chicago, R. I. & P. R. Co. v. 
Hugh Breeding, Inc., C.A.Okl, 232 
P.2d 584. 

Discretion not Tinlimited 

U.S,—Blackwell v. Vance Trucking 
Co., D.C.S.C., 139 F.Supp. 103. 
District to whioh transferred 
U.S.—Hyde v. Great Northern R. Co., 

D. C.Minn., 167 F.Supp. 715. 

34. U.S.—Pilot Life Ins. Co. v. 
Boone, C.A.Ala., 236 P.2d 457— 
Trust Co. of Chicago v. Pennsyl¬ 
vania R. Co., C.AI11., 183 P.2d 640— 
Schoen v. Mountain Producers 
Corp., CA.Del., 170 F.2d 707, 6 A.L. 
R.2d 1226, certiorari denied, 69 S 
Ct 746, 336 U.S. 937, 93 L.Ed. 1096. 

35. U.S.—Norwood v. Kirkpatrick, 
Pa & S.C., 75 S.Ct 644, 349 U.S. 29, 
99 LEd. 789. 

Amalgamated Ass’n of St., Elec. 
Ry. & Motor Coach Emp. of Ameri¬ 
ca, Division No. 1127 v. Southern 
Bus Lines, C.A.Miss., 172 P.2d 946. 

Kuetzing v. American Shopping 
Centers, Inc., D.C.Minn., 171 F Supp. 
262—Jurgelis v. Southern Motors 
Exp., Inc., D.C.Pa., 169 F.Supp. 346 
—Cox V. Food Fair Stores, Inc., D. 
C.Pa., 163 F.Supp. 682—Buchanan v. 
New York Cent. R. Co., D.C.Pa, 148 
F.Supp. 732—U. S. V. Kraft Poods 
Co., D.C.Pa., 146 F.Supp. 132—Koh¬ 
ler V. Pennsylvania R. Co., D.C Pa., 
140 F.Supp. 487—Spence v. Norfolk 
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& W. Ry. Co., D.C.Ohio, 89 F.Supp. 
823. 

Caldwell Mfg. Co. v. Unique Bal¬ 
ance Co., D.C.N.Y., 18 P.R.D. 258. 
Contra Naughton v. Pennsylvania 

R. Co., D.C.Pa., 85 F.Supp. 761. 

36. U.S.—Chicago, R. I. & P. R. Co. 
V. Hugh Breeding, Inc., C.A.Okl., 
232 P.2d 584. 

Held abuse of discretion 
Denial of transfer. 

U.S.—Chicago, R. I. & P, R. Co. v. 
Hugh Breeding, Inc., C.A.Okl., 247 
P.2d 217, certiorari denied 78 S.Ct. 
138, 356 U.S. 880, 2 L.Bd.2d 107— 
Southern Ry. Co. v. Madden, C.A S. 
C., 236 F.2d 198, certiorari denied 
77 S.Ct 328, 352 U.S. 953, 1 L.Ed.2d 
244—Chicago, R. I. & P. R. Co. v. 
Igoe, C.AI11., 220 F.2d 299, certio¬ 
rari denied 76 S.Ct 49, 350 U.S. 822, 
100 L.Ed. 735. 

Held no abuse of discretion 

(1) Ordering transfer. 

U.S.—Sypert v. Miner, C.A.Ill., 266 F. 
2d 196—Lemon v. DrufCel, C.A. 
Ohio, 253 P.2d 680, certiorari de¬ 
nied 79 S.Ct 34, 358 U.S. 821, 3 L. 
Ed 2d 62—General Cas. Co. v. 
Grubb, C.A.Wis., 263 F 2d 61, cer¬ 
tiorari denied 78 S.Ct. 1162, 357 
U.S. 904, 2 L.Bd.2d 1167—Ex parte 
Blaski, C.A.Tex., 245 P.2d 737, cer¬ 
tiorari denied 78 S.Ct 122, 355 U. 

S. 872, 2 L.Ed.2d 76, rehearing de¬ 
nied 78 set 381, 355 U.S. 928, 2 
L.Ed. 2d 358—Ex parte Pharma- 
Craft Corp., C.A.Ga., 236 P.2d 911 
—Clayton v. Warlick, C.A.N.C., 232 
P.2d 699—^Fannin v. Jones, C.A. 
Ohio, 229 P.2d 368, certiorari de¬ 
nied 76 S.Ct 834, 351 U.S. 938, 100 
L.Ed. 1465—B. Heller & Co. v. Per¬ 
ry, C.A.I11., 201 P.2d 625—Nicol v. 
Koscinski, C.A.Mich., 188 P.2d 537 
—Christopher v. American News 
Co., C.A.U1., 176 P.2d 11. 

(2) Denial of motion for change. 
U.S.—^Panhandle Eastern Pipe Line 

Co. V. Thornton, C.A.Mich., 267 F. 
2d 459—L. C. Fuller, Jr., Lumber 
Co. V. Anglin, C.A.Tenn., 244 F.2d 
72, 'certiorari denied 78 S.Ct. 28, 
356 U.S. 821, 2 L.Ed.2d 37—Barber- 
Greene Go. v. Blaw-Knox Co., C.A. 
Ohio, 239 F.2d 774—Pilot Life Ins. 
Co. V. Boone, C.A.Ala., 236 F.2d 
467—^American Pac. Dairy Prod¬ 
ucts, Inc. V. Siciliano, C.A.Guam, 
235 F.2d 74—Chicago, R. I. & P. R. 
Co. V. Hugh Breeding, Inc., C.A. 
Okl., 232 F.2d 584—Brookdale Mill 
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§ 505. Application and Hearing Thereon 

A motion to transfer for the convenience of parties 
and witnesses is not an objection to improper venue but 
an effort to transfer a cause where venue has been prop¬ 
erly laid, and the parties are entitled to be heard on the 
question, the duty of the judge being to balance Incon¬ 
venience and to determine on which litigant the greater 
hardship would rest If he granted change of venue. 

A motion to transfer under 28 U.S.C.A. § 1404 (a) 
providing that for the convenience of parties and 
witnesses, in the interest of justice, a district court 
may transfer any civil action to any other district 
or division where it might have been brought is 
not an objection to improper venue within the mean¬ 
ing of Federal Rules of Civil Procedure, Rule 12 
(b), 28 U.S.CA., but an effort to transfer a cause 
where venue has been properly laid.^^ it must be 
made in the district in which the case is pending 
and not in the district to which it is to be removed.^^ 
A motion to dismiss on the ground that the action 
was brought in an inconvenient forum may be 
treated as a motion to transfer the action to a more 
convenient forum.^^ 

The judicial power under the statute may be exer¬ 
cised only in strict accordance with the statutory 
grant but the power is to be liberally, and, where 
possible, broadly exercised in the interests of justice 
to meet various problems which frequently arise 
with respect to federal general and venue jurisdic- 
tion,^i and the parties are entitled to be heard on the 
question of the transfer>2 

The first question to be determined is whether, 
under the circumstances of the case, there is the 
power to make the transfer,and, secondly, if so, 


whether under the circumstances of the case a 
transfer, if granted, would be for the convenience 
of the parties and witnesses and in the interest of 
justice.**^ It is the duty of the district judge to 
balance inconvenience and to determine on which 
litigant the greater hardship would rest if he granted 
change of venue.^5 The court must weigh the con¬ 
venience of trial in one district as against trial in 
another to determine in which place the trial can 
better be conducted without oppression to either 
party,and decide the trial forum from the stand¬ 
point of the furtherance of justice,^*^ regarding the 
civil action as a whole.^8 The convenience of both 
sides must be examined,and a preference must 
be given to the facts which in the court’s opinion 
preponderate to such an extent as to make the choice 
in the interest of justice.^O 

In passing on a motion to transfer filed before 
answer, the court is entitled to rely on affidavits and 
statements of reputable counsel and to assume that 
an issue of the existence of a justiciable controversy 
alleged by plaintiff and denied by defendant will be 
presented.^^ Under the statute it is necessary, prior 
to making a transfer, that the court find that such 
transfer will be not only for the convenience of the 
parties and their witnesses, but further that it is in 
the interest of justice.®2 Qn determining the motion 
for a transfer, the court will not judge the merits 
of plaintiff’s cause of action.®^ 

It is not the function of the court to weigh the 
convenience of the parties and then pick a district 
which appears to be the most convenient of several 
forums.®^ It is not necessary that the new forum 


V. Rowley, C.A.Ohio, 218 F.2d 728 
—General Portland Cement Co. v. 
Perry, C.A.7, 204 F.2d 316—Sun 
Oil Co. V. Lederle, C.A.6, 199 F.2d 
423—Quinn v. Simonds Abrasive 
Co.. C.A.Pa., 199 F.2d 416, certio¬ 
rari denied 73 S Ct. 947, 345 U.S. 
964, 97 L..Ed. 1383—New York, C. & 
St. Li. R. Co. V. Vardaman, C.A. 
Ko., 181 P.2d 769. 

Shehee v. Aetna Cas. Sc Sur. Co., 
D.C.La., 122 F.Supp. 1. 

37. U.S.—Spence v. Norfolk & W. 
By. Co., D.C.OI 1 I 0 , 89 F.Supp. 823. 

38. U.S.—^Facen v. Royal Rotterdam 
Lloyd S. S. Co., D.C.N.Y., 12 P.R.D. 
443. 

39. U.S.—Savoia Film S. A. I. v. 
Vanguard Films, D.C.N.Y., 10 F. 
R.D. 64. 

40. U.S.—^Puget Sound Tug & Barge 
Co. V, The Go Getter, D.C.Or., 106 
P;Supp. 492—^U. S. v. 11 Cases, 
More or Less, Ido-Pheno-Chon, D.C. 
Or., 94 F.Supp. 926. 

41. U.S,—Mitchell v. Gundlach, D.C. 
Md., 136 F.Supp. 169. 


42. U.S.—Western Smelting & Re¬ 
fining Co. V. Pennsylvania R. Co, 
D.C,Neb., 81 F.Supp 494. 

43. U.S.—Gilpin v. Wilson, D.C.Ala., 
148 F.Supp. 493. 

44. U.S.—Gilpin v. Wilson, supra. 

45. U.S.—^Nlcol V. Koscinski, C.A. 
Mich., 188 F.2d 637. 

Benrus Watch Co. v. Bulova 
Watch Co., D.C.R.I., 126 F.Supp. 
470. 

46. U.S.—^Peyser v. General Motors 
Corp„ D.C.N.Y., 168 F.Supp. 626— 
Nlcol V. J. C. Penney Co., D.C. 
Mich., 97 F.Supp. 83. 

Convenience of parties and witness¬ 
es 

On motion for transfer of action 
for convenience of parties and wit¬ 
nesses, convenience or inconvenience 
of one party must be contrasted with 
convenience or inconvenience of oth¬ 
er party. 

U.S.—^Brownell v. La Salle Steel Co., 
D.C.Del., 128 F.Supp. 648. 

47. U.S.—Nicol V. J. C. Penney Co., 
D.C.Mich., 97 F.Supp. 83. 

752 


48. U.S.—^Nicol V. J. C. Penney Co., 
supra. 

49. U.S.—U. S. V. National City 
Lines, D.C.CaL, 80 F.Supp. 734, 
motion denied 69 S.Ct. 956, 959, 337 
U.S. 55, 78, 93 LBd. 1226. 

50. U.S.—U. S. V. National City 
Lines, supra. 

51. U.S.—^Webster-Chicago Corp. v. 
Minneapolls-Honeywell Regulator 
Co., D.C.Del., 99 F.Supp. 603. 

52. U.S.—Headrick v. Atchison, T. & 
S. F. By. Co., C.A.N.M., 182 F.2d 
305. 

53. U.S.—^Keller-Dorian Colorfllm 
Corp. V. Eastman Kodak Co., D.C. 
N.Y.. 88 F.Supp. 863. 

54. U.S.—^Luuas V. New York Cent. 
R. Co., D.C.N.Y., 88 F.Supp. 536. 

Reason for mle 

Venue provision would then be¬ 
come nothing more than a provision 
regulating the place of service of 
summons. 

U.S.—Lucas V. New York Cent. R. 
Co., supra. 
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be fully as convenient to one litigant as to the o^h- 
er;55 the goal is to select that forum in which 
justice can be had, and in which the inconveniences 
of all parties litigant and their witnesses may arrive 
at an irreducible minimum.56 In the final analysis 
each case must stand on its own facts,^7 weighed 
against the background of the language of the stat- 
ute.58 

Since it would seem preferable that such other 
motions be determined by the court trying the case, 
the view has been taken that a motion to transfer 
will be considered prior to a motion for summary 
judgment,59 a motion for leave to file a supplemental 
complaint,®® and a motion to vacate or modify a 
notice of the taking of certain depositions.®! On the 
other hand it has been held that the court should 
rule on the motion to transfer the venue only in 
the event it is decided that a trial is necessary,®^ 
therefore, the court should determine first the juris¬ 
dictional questions raised by a motion to dismiss or 
alternatively for summary judgment of dismissal;®® 
and where no injustice to plaintiff will result, and in 
the interest of economy of time and effort on the 
part of the court and the attorneys, decision on a 
motion by defendants for a change of venue may be 
deferred until a motion to dismiss as against a party 
is decided.®^ Where a motion to transfer is granted, 
the court granting the transfer will deny, or refuse 
to consider, or leave for disposition by the court 
in which the action is to be tried, a pending motion 
to add a party defendant,®® a motion relating to 


inspection,®® and motions with respect to deposi- 
tions.®7 

Naturalisation proceedings. Where an alien, be¬ 
cause he was an atheist, did not swear to his ap¬ 
plication for transfer of petition for naturalization, 
as required by a regulation of the Immigration 
and Naturalization Service, but merely affirmed, be¬ 
fore a notary, that the information provided by him 
on his application w^as true, he was not entitled, 
as a matter of right, to have the petition trans¬ 
ferred, although the court of its own motion may 
order the transfer.®® 

§ 506. -Time for Application 

One who seeks a change of venue must act with rea¬ 
sonable promptness, but the passage of time is not itself 
sufficient ground for a denial of a motion therefor. 

A motion to transfer need not be made in all cases 
before answer,®® but one who seeks a change of 
venue must act with reasonable promptness,7® and 
if he delays until shortly before trial, the interest of 
justice in early trials overcomes any convenience of 
the parties which might result from a change of 
venue,7i 

The passage of time is not itself sufficient ground 
for a denial of a motion for change of venue ;72 
rather, the failure to act promptly is a determinant 
where through such delay a transfer of the action 
would be prejudicial to a party or clearly not in the 


65- U.S.—General Felt Products Co. 
V. Allen Industries, D.C.Del., 120 F. 
Supp. 491. 

56 - U.S.—General Felt Products Co. 
V. Allen Industries, supra. 

57. U.S.—^Early & Daniel Co. v. 
Wedffefield, Inc., D.C.N.C., 164 F. 
Supp. 414—Stiff el Co. v. Sears, 
Roebuck & Co., D.C.N.C., 162 F. 
Supp. 637—Pharma-Craft Corp. v. 
F. W. Woolworth Co., D.C.Ga., 144 
F.Supp. 298, mandamus denied, C. 
A., 236 F.2d 911—-Miracle Stretch 
Underwear Corp. v. Alba Hosiery 
Mills, D.CDel., 136 F.Supp. 508— 
Nicol V. J. C. Penney Co., D.C. 
Mich., 97 F.Supp. 83—Spence v. 
Norfolk & W. Ry. Co., D.C.Ohio, 
89 F.Supp. 823—Healy v. New 
York, N. H. & H. R. Co., D.C.N.Y., 
89 F.Supp. 614. 

58. U.S.—Early & Daniel Co. v. 
Wedgrefleld, Inc., D.C.N.T., 164 F. 
Supp. 414—Nocona Leather Goods 
Co. V. A. G. Spalding & Bros., Inc., 
D.C.Del., 159 F.Supp. 269. 

69. D.C.—U. S. V. Swift & Co., D.C., 
158 F.Supp. 551. 

60. U.S.—Cinema Amusements v. 
35A C.J.S.—48 


I Loew's, Inc., D.C.Del., 85 F.Supp. 

I 319. 

61. U.S,—Cinema Amusements v. 

Loew’s, Inc., supra, 

62- U.S.—^Bohnen v. Baltimore & O. 
C. T. R. Co., D.aind., 126 F.Supp. 
463. 

63. U.S.—Bohnen v. Baltimore & O. 
C. T. R. Co., supra. 

64. U.S.—Walsh V. Pullman Co., D. 
C.N.Y., 10 F.R D. 77. 

65. U.S,—^Aircraft Marine Products 
V. Burndy Engineering Co., D.C. 
Cal., 96 F.Supp. 688. 

66. U.S.—James v. American Pac. 
S. S. Co., D.C.N.Y., 99 F.Supp. 1016. 

67. U.S.—Anthony v. RKO Radio 
Pictures, D.C.N.Y., 103 F.Supp. 56. 

68. U.S—Petition of Plywacki, D.C. 
Hawaii, 115 F.Supp. 613. 

69. U.S,—Spence v. Norfolk & W. 
Ry. Co., D.C.Ohio, 89 F.Supp. 823. 

70- U.S.—Ingalls V. Baltimore & O. 
R. Co., D.C.Ohlo, 161 F.Supp. 679— 
Nagle V, Pennsylvania R. Co., D. 
C.Ohio, 89 F.Supp. 822. 

Motion held not stale 
Where action was begun by filing i 
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of a complaint on March 19, and 
service was effected on defendants on 
March 20 and March 25, and before 
answers were filed defendants made 
a motion to transfer action by order 
to show cause on April 8, and it was 
argued on April 16. 

U.S.—Jerclaydon, Inc. v. Hosid Prod¬ 
ucts, Inc., D.C.N.Y., 104 F.Supp. 
122 . 

71. U.S.—Metropolitan Life Ins. Co. 
V Potter Bank & Trust Co., D.C. 
Pa., 136 F.Supp. 645—^Nagle v. 
Pennsylvania R. Co., D.C.Ohio, 89 
F.Supp. 822. 

Delay in making motion as matter to 
be considered see infra § 608. 

72. U.S.—^Adler v. McKee, D.C.N.Y., 
92 F.Supp. 613. 

Delay of more than year in making 
motion to have stockholder’s deriva¬ 
tive action transferred to another 
more convenient forum in which it 
might have been brought originally 
should not in Itself defeat the mo¬ 
tion, if it was found to be otherwise 
well grounded. 

U.S.—Levenson v. Little, D.C.N.Y., 81 
F.Supp. 613. 
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interest of justice.*^^ A motion will not be denied 
because of delay in making it where the moving 
party sought certain information from the other 
which was not forthcoming until shortly before the 
motion was filed, and such information was used on 
the motion,'^^ or where it does not appear that the 
delay is prejudicial to the other party,*^5 particularly 
where the transferring of the cause would advance, 
and not delay, the trial of the action.*^6 

A motion will not be favorably considered if it was 
filed after the action was set for trial,although 
such a delay will not necessarily result in denial of 
the motionJS 

§ 507. - Presumptions and Burden of 

Proof 

In acting on a motion for a transfer, the presump¬ 
tion is in favor of plaintiff who opposes it; and the mov> 
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ing party has the burden of making out a strong case in 
favor of transfer. 

In acting on a motion by defendant for a transfer, 
the presumption is in favor of plaintiff,and since 
plaintiff’s right to institute suit in a particular court 
is a substantial one, the consideration of a motion 
to transfer to which plaintiff objects must start with 
the assumption that a court where plaintiff has a 
right to be is a proper court to hear his cause.^o 
Furthermore, the courts of one district must be pre¬ 
sumed to be as able and as well qualified to handle 
litigation as those in another. 

A case should not be transferred without proof 
of the facts showing that such action would be for 
the convenience of the parties and witnesses and 
in the interest of justice, and the party moving to 
transfer has the burden of making out a strong case 
in favor of a transfer. Thus, on a motion to 


73. U.S.—Adler v. McKee, D.C.N.T,, 
92 F Supp 613. 

74. U.S.—Kest v. New York Cent. K. 
Co., D.C.N.T., 116 F.Supp. 615. 

75. U.S.—^Molloy v. Bemis Bro. Bag 
Co., D.C.N.Y., 130 F.Supp. 265— 
Anthony v. RKO Radio Pictures, 

D.C.N.Y., 103 F.Supp. 66. 

76. U.S.—Healy v. New York, N. H. 
& H. R. Co., D.CNY., 89 F.Supp. 
614—Maloney v. New York, N H. 
& H. R. Co., D.C.N.Y., 88 F.Supp. 
568. 

77. U.S.—Nagle v. Pennsylvania R. 
Co., D.C.Ohio, 89 F.Supp. 822. 
Motion filed after asBlgnment of 

jury cases was made up in case as¬ 
signed on that calendar will not be 
favorably considered. 

U.S.—Ingalls V. Baltimore & O. R. 

Co., D.C.Ohio, 161 F.Supp. 579. 
Trial contemplated in one week 
Where motion by defendant for 
transfer to another district of ac¬ 
tion under Federal Employers’ Lia¬ 
bility Act for Injuries was not made 
until after issue had been joined and 
case had been on trial call for a 
considerable length of time, and 
where it was contemplated that case 
would go to trial in approximately 
one week, motion would be denied. 
U.S.—Brainard v. Atchison, T. & S. 
F. Ry. Co., D.C.I11., 81 F.Supp. 211. 

78. U.S.—Harwich v. Atlantic Coast 
Line R. R., D.CMass., 129 F.Supp. 
558. 

79. U.S—Sypert v. Bendix Aviation 
Corp., D.C.Ill., 172 F.Supp. 480. 

80. U.S.—Spence v. Norfolk & W. 
Ry. Co., D.C.Ohio, 89 F.Supp. 823. 

81. U.S.—^Early & Daniel Co. v. 
Wedgefield, Inc., D.C.N.C., 164 F. 
Supp. 414. 

82. U.S.—Goodman v. Columbia 


Steel & Shafting Co., D.C.Pa., 171 
F.Supp. 718. 

83. U.S.—Chicago, R. I. & P. R. Co. 
v. Hugh Breeding, Inc., C.A.Okl., 
232 F 2d 584—^Ford Motor Co. v. 
Ryan, CA.N.Y., 182 F.2d 329, cer¬ 
tiorari denied 71 S.Ct. 79, 340 U.S. 
851, 95 L.Ed. 624. 

Sypert v. Bendix Aviation Corp., 
D.C.Ill., 172 F.Supp. 480—Findeaile 
V. Chesapeake & O. Ry. Co., D.C. 
N.Y., 169 F.Supp. 629—Wilson v. 
Great Atlantic & Pacific Tea Co., 
D.C.Mo., 156 F.Supp. 767—^Revere 
Camera Co. v. Masters Mail Or¬ 
der Co„ D.C.Md., 127 F.Supp. 129 
—Benrus Watch Co. v. Bulova 
Watch Co., D.C.R.I., 126 F.Supp. 
470—^Markantonatos v. Maryland 
Drydock Co., D.C.NY., 110 F.Supp. 
862—^Anthony v. RKO Radio Pic¬ 
tures, D.C.N.Y., 103 F.Supp. 66— 
Ortiz V. Union Oil Co. of Califor¬ 
nia, D.C.N.Y., 102 F.Supp. 492— 
James v. American Pac. S. S. Co., 
D.C.N.Y., 99 F.Supp. 1016. 

National Steel Corp. v. Maryland 
Cas. Co., D.C.Pa., 18 P.R.D. 166— 
Savoia Film S. A. I. v. Vanguard 
Films, D.C.N.Y., 10 F.R.D. 64. 
Burden held sustained 
U S.—^Johnson v. Smith Meal Co., D. 
CN.Y., 160 F.Supp. 208—Cressman 
V. United Air Lines, Inc., D.C.N.Y., 
158 F.Supp. 404. 

SufiELolent Justification for transfer 
held not shown 

U.S.—General Portland Cement Co. 
V. Perry, C,A.7, 204 P.2d 316. 

E. and B. J. Pfotzer v. Rosen¬ 
thal, D.C.Pa., 171 F.Supp. 743— 
Goodman v. Columbia Steel & 
Shafting Co., D.C.Pa., 171 F.Supp. 
718—^Hohensee v. Goon Squad, D.C. 
Pa., 171 F.Supp. 662—Morgan v. 
Heckle, D.C.Ill., 171 F.Supp. 482— 
Gower v. Chestnut Ridge Ry. Co., 
D.C.Pa., 166 F.Supp. 661—Bailey v. 
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New York Cent. R. Co., D.C.Pa., 166 

F.Supp. 191—^De Luxe Game Corp. 
V. Wonder Products Co., D.C.N.Y., 
166 F.Supp. 56—Travelers Ins. Co. 
V. Williams, D.C.NC., 164 F.Supp 
666—Ingalls v. Baltimore & O. R. 
Co., D.aOhio, 161 F.Supp. 579— 
Davis V. Owens-Corning Fiberglas 
Corp., D.aOhio, 161 F.Supp. 371— 
Davis V. American Viscose Corp, 
D.C.Pa., 169 F.Supp. 218—Tyrill v. 
Alcoa S. S. Co., D.C.N.Y., 158 F. 
Supp. 853—^Peyser v. General Mo¬ 
tors Corp., D.C.N.Y., 168 F.Supp. 
626—^American Louisiana Pipe 
Line Co. v. Gulf Oil Corp., DC. 
Mich., 158 F.Supp. 13—Graham v. 
Taylor Biscuit Co., D.C.N.C., 157 
F.Supp. 496—Sokolowska v. Na¬ 
tional Airlines, Inc., D.C.N.Y., 164 
F.Supp. 376—Chicopee Mfg. Corp. 
v. Kendall Co., D.C.S.C., 154 F. 
Supp. 248—Boothe v. Baltimore 
Steam Packet Co., D.C.Va., 149 F. 
Supp. 861—McKinney v. Southern 
Pac. Co.. D.C.Tex., 147 F.Supp. 954 
—^Ultra Sucro Co. v. Illinois Wa¬ 
ter Treatment Co., D.C.N.Y., 146 F, 
Supp. 393—^Anschell v. Sackheim, 
D.CN.J., 145 F.Supp. 447—^Velez v. 
Lykes Bros. S. S. Co., D.C.N.Y., 
142 F.Supp. 612—Hohler v. Penn¬ 
sylvania R. Co.. D.C.Pa., 140 F. 
Supp. 487—^Miracle Stretch Under¬ 
wear Corp. v. Alba Hosiery Mills, 
D.C.Del., 136 F.Supp. 508—Mitchell 
V. Gundlach, D.C.Md., 136 F.Supp. 
169—Metropolitan Life Ins. Co. v. 
Potter Bank & Trust Co., D.C.Pa., 
135 F.Supp 645—^U. S. v. Radio 
Corp. of America, D.C.N.Y., 131 F. 
Supp. 744—Madden v. Southern 
Ry. Co., D.C.S.C., 131 F.Supp. 416 
—Grifiln v. Connally, D.C.Tex., 127 
F.Supp. 203—Revere Camera Co. v. 
Masters Mail Order Co., D.C.Md., 
127 F.Supp. 129—Cold Metal Prod¬ 
ucts Co. V. Crucible Steel Co. of 
America, D.C.N.J., 126 F.Supp. 646 
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transfer an action for the convenience of parties and 
witnesses, the burden is on the moving party to 
prove inconvenience,84 that the strong balance of 
convenience requires the transfer of the action,85 
and that trial will more conveniently proceed and the 
ends of justice will be better served in the trans¬ 
feree district.86 So the burden of overcoming plain¬ 
tiff’s venue privilege is on defendant.87 


While his mandatory margin for victory need not 
be an overwhelming one, 8 8 the moving party must 
establish the facts entitling him to a transfer by a 
preponderance of the evidence,8^ and the balance 
of convenience in his favor must be shown by clear^® 
and convincing^! evidence. The doctrine requires 
the moving party to show more than a limited degree 
of added convenience in trying the case in a different 


—Busch V. Reiss S. S. Co., DC. 
Del., 120 F.Supp. 886—Seaboard 
Machinery Corp. v. Bethlehem 
Steel Co., D.C.Fla., 120 F.Supp. 591 
—Robbins Music Corp. v. Alamo 
Music, Inc., D.C.N.Y., 119 F.Supp. 
29—Strypek v. Schreyer, D.C.N. 
Y., 118 F.Supp. 918—Multiplate 

Glass Corp. v. Polaroid Corp., D.C. 
Del., 117 F.Supp. 437—Dehn & Fink 
Products Corp. v. Milner Products 
Co, D.aiSr.Y., 117 F.Supp. 320— 
Rhodes v.* Barnett (No. 1), D.C.N. 
Y., 117 F.Supp. 312—S.O.S. Co. v. 
Bolta Co., D.C.I11, 117 F.Supp. 59 
—^Anderson v. Buckeye S. S. Co., 
D.C.N.Y., 116 F.Supp. 870—Savage 
V. Kaiser Motors Corp., D.C.Minn., 
116 F.Supp. 433—Burns v. Adam, 
D.C.Pa., 114 F.Supp. 355—Johnson 
V. Harris, D.C.Tenn., 112 F.Supp. 
338—^Markantonatos v. Maryland 
Drydock Co., D.C.N.Y., 110 F.Supp. 
862—Marks v. Fireman’s Fund Ins. 
Co., D.C.N.Y., 109 F.Supp. 800— 
Seaboard Sur. Co. v. Texas City 
Reflning, D.C Del., 109 F.Supp. 468 
—^First Nat. Bank of Boston v. Fi¬ 
delity & Deposit Co. of Md., D.C. 
Mass, 107 F.Supp. 894—Jenkins v. 
Wilson Freight Forwarding Co., 
D.C.N.Y., 104 F.Supp. 422—Mann v. 
Dessert Seed Co., D.C.Or., 100 F. 
Supp. 176—^Federal Elec. Products 
Co. V. Frank Adam Elec. Co., D.C. 
N.Y„ 100 F.Supp. 8—Goodman v. 
Southern Ry. Co., D.C.N.Y., 99 F. 
Supp. 852—^Webster-Chicago Corp. 
V. Minneapolis-Honeywell Regula¬ 
tor Co., D.C.Del., 99 F.Supp. 503— 
Mazinski v. Dight, D.C.Pa., 99 F. 
Supp. 192—Hook V. Hook & Acker¬ 
man, D.C.Pa., 98 F.Supp. 1022— 
Dancsecz v. Camegie-Illinois Steel 
Corp., D.C.Pa., 98 F.Supp. 612— 
Kostamo v. Brorby, D.C.Neb., 95 
F.Supp. 806—Bell v. Kelly Motor 
Lines, D.C., 96 F.Supp. 682—^Adler 
V. McKee, D.C.N.Y., 92 F.Supp. 613 
—P. Beiersdorf & Co. v. Duke Lab¬ 
oratories, D.C.N.Y., 92 F.Supp. 287, 
mandamus denied C.A., P. Beiers¬ 
dorf & Co. V. McGokey, 187 F.2d 
14—^Automatic Washer Co. v. Easy 
Washing Mach. Corp., D.C.N.Y., 91 
F.Supp. 894—Skultety v. Pennsyl¬ 
vania R. Co., D.C.N.Y., 91 F.Supp. 
118—Glasfloss Corp. v. Owens- 
Corning Fiberglas Corp., D.C.N.Y., 
90 F.Supp. 967—Hampton Theatres 
V. Paramount Film Distributing 
Corp., D.C., 90 F.Supp. 646—^Woo- 
key V. Waterman S. S, Corp., D.C, 


N.Y., 89 F.Supp. 909—^Nagle v. 

Pennsylvania R. Co. D.C.Ohio, 89 
F.Supp. 822—^Plnesich v. Miller, D. 

C. Pa., 89 F Supp. 639—Ferguson 
v. Ford Motor Co., D.C.N Y., 89 F. 
Supp. 45, appeal dismissed, C.A., 
Ford Motor Co. v. Ryan, 182 F.2d 
329, certiorari denied 71 S.Ct. 79, 
340 U.S. 851, 96 L.Ed. 624—Keller- 
Dorian Colorfilm Corp. v. Eastman 
Kodak Co., D.C.N.Y., 88 F.Supp. 
863—Belalr v. New York, N. H. & 
H. R. Co., D.C.N.Y., 88 F.Supp. 672 
—Lucas V. New York Cent. R. Co., 

D. C.N.Y., 88 F.Supp. 536—U. S. v. 
Scott & Williams, Inc, D.C N.Y.. 88 
F.Supp. 631—^U. S. V. E. I. Du Pont 
De Nemours & Co., D.C.Ill., 87 F. 
Supp. 962, certiorari and manda¬ 
mus denied E. I. Du Pont De Ne¬ 
mours & Co. V. IT. S, 70 S Ct. 791, 
339 U.S. 941, 94 L.Ed. 1357, appeal 
dismissed 70 S.Ct. 1002, 339 U.S. 
969, 94 L.Ed. 1370—Pan Am. Air¬ 
ways V. Consolidated Vultee Air¬ 
craft Corp., D.C.N.Y., 87 F.Supp. 
926—Naughton v. Pennsylvania R 
Co., D.C.Pa., 85 F.Supp. 761—Brown 
V. Insurograph, Inc., D.C.Del, 86 
F.Supp. 328—Cullman v. New York 
Cent. R. Co., D.C.N.Y., 83 F.Supp 
870—Perry v. Atchison, T. & S. F, 
Ry. Co., D.C.Cal., 82 F.Supp. 912. 

Blau V. Lamb, D.C.N.Y., 20 F.R. 
D. 411—Schilling-Hillier S. A. In¬ 
dustrial E Comercial v. Virginia- 
Carolina Chemical Corp., D C N.Y., 
19 F.R.D. 271—^National Steel Corp. 
V. Maryland Cas. Co., D.C.Pa., 18 
F.R.D 166—Rubin v. General Tire 
& Rubber Co., D.C.N.Y., 18 F.R.D. 
61—Sheflaeld Corp. v. George F. 
Alger Co., D.C.Ohio, 16 F.R.D. 27— 
Savoia Film S. A. I. v. Vanguard 
Films, D.C.N.Y., 10 F.R.D. 64. 

84- U.S.—Lehn & Fink Products 
Corp. V. Milner Products Co., D.C. 
N.Y., 117 F.Supp. 320—Rhodes v. 
Barnett (No. 1), D.C.N.Y., 117 F. 
Supp. 312—Marks v. Fireman’s 
Fund Ins. Co,, D.C.N.Y., 109 F.Supp. 
800. 

Frepondexaace of inconvenience 

It is essential for movant to dem¬ 
onstrate that there is a preponder¬ 
ance of inconvenience on its side es¬ 
pecially where plaintiff’s choice of 
forum is that of place where he re¬ 
sides and is domiciled. 

U.S.—^Ultra Sucro Co. v. Illinois Wa¬ 
ter Treatment Co., D.C.N.Y., 146 
F.Supp. 393. 


85. U.S—^Andino v. The Claiborne, 
D.C.N.Y., 148 FSupp. 701—Molloy 

V. Bemis Bro. Bag Co., D.C N.Y., 
130 F.Supp. 266—Duffy v. U. S, D. 
CN.Y., 114 F.Supp. 881—Faucette 
v. Lykes Bros. S. S. Co., D.C.N.Y., 
110 F.Supp. 287—U. S. V. Scott & 
Williams, Inc., D.C.N Y., 88 F.Supp. 
531. 

Preponderant balance 

Party seeking transfer must show 
preponderant balance of convenience 
in his favor. 

U.S.—Goodman v. Southern Ry. Co., 
D.C.N.Y., 99 F.Supp. 852—Glasfloss 
Corp. V. Owens-Cornlng Fiberglas 
Corp., D.C.N.Y., 90 F.Supp. 967— 
Hampton Theatres v. Paramount 
Film Distributing Corp, D.C, 90 F. 
Supp. 645—^Fergruson v. Ford Mo¬ 
tor Co., D.C.N.Y., 89 F.Supp. 45, ap¬ 
peal dismissed C.A., Ford Motor 
Co. V. Ryan, 182 F.2d 329, certio¬ 
rari denied 71 S.Ct. 79. 340 U.S. 851, 
95 L.Ed. 624—Lucas v. New York 
Cent. R. Co, D.C.N.Y., 88 F.Supp. 
536. 

86- U.S.—Peyser v. General Motors 
Corp., D.C.N. Y., 168 F.Supp. 526 
—Cressman v. United Air Lines, 
Inc., D.C.N.Y., 158 F.Supp. 404. 

87. U.S.—Goodman v. Columbia 
Steel & Shafting Co., D.C.Pa., 171 
F.Supp. 718—Davis v. American 
Viscose Corp., D.C.Pa., 159 F.Supp. 
218. 

88. U.S.—Pharma-Craft Corp. v. F. 

W. Woolworth Co., D.C.Ga., 144 F. 
Supp. 298, mandamus denied, C.A., 
236 F.2d 911—^McMahon v. Federal 
Ins. Co., D.C.Ga., 131 F.Supp. 5— 
Paragon-Revolute Corp. v. C. F. 
Pease Co., D.C.Del., 120 F.Supp. 
488. 

89. U.S.—Cressman v. United Air 
Lines, Inc., D.C.N.Y., 158 F.Supp. 
404. 

90. U.S.—^Headrick v. Atchison, T. & 
S. F. Ry. Co., C.A.N.M., 182 F.2d 

305. 

Chicopee Mfg. Corp. v. Kendall 
Co., D.C.S.C.. 154 F.Supp. 248—Ma¬ 
son V. Chicago, R. I. & Pac. R. Co., 
D.C.Mo., 96 F.Supp. 361. 

91. U.S.—Headrick v. Atchison, T. 
& S. F. Ry. Co., C.A.N.M., 182 F.2d 

306. 

Mason v. Chicago, R. I. & Pac. 
R. Co., D.C.MO., 96 F.Supp. 361. 
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jurisdiction,92 qj- more than a mere desire on his part 
for a transfer there must be a strong showing 
that the transfer is required by the balance of con¬ 
venience.®^ 

Accordingly, movant must show a great deal more 
than merely that it would be more convenient to 
try the case in a different jurisdiction he must 
show that the inconvenience amounts to actual hard¬ 
ship,® 6 such, according to some decisions, as would 
amount to vexatiousness or oppression if the court 
persisted in exercising jurisdiction,®7 although there 
is authority holding that the facts might be such 
as to warrant a transfer without the record disclos¬ 
ing any indication that the prosecution in the forum 
where filed would be oppressive, harassing, or vexa¬ 
tious.®S Alleged hardship unsupported by particu¬ 
lars by way of proof or affidavit cannot be accorded 
much weight in balancing conveniences.®® 

While this not not a requirement sine qua non,i 


the moving party, to discharge the burden, should 
set forth, in an affidavit supporting his motion, the 
substance of the evidence of the witnesses who will 
be inconvenienced if the venue is not changed, so 
that the court may consider the materiality thereof, 
or whether it tends to establish a material fact dif¬ 
ferent from that of other witnesses ;2 and the court 
will not assume without proof that the witnesses 
were material witnesses and that their testimony 
will not be cumulative.® The judge must endeavor 
to determine who the key witnesses are rather than 
merely count up the possible witnesses for each 
side.4 

Where defendant produces evidence to show that 
a great majority of the material witnesses, the par¬ 
ties to the action, and the scene of the events on 
which the action is based are all in another dis¬ 
trict at some distance, defendant makes a prima 
facie showing for a transfer of the action,® and the 


32. XJ.S.—^Padgett v. Atlantic Grey¬ 
hound Corp., D.aPa., 126 P.Supp. 
124. 

93. XJ.S.—Gower v. Chestnut Ridge 
Ry. Co., D.C.Pa., 166 F.Supp. SSI- 
Brown V. Insurograph, Inc., D.C. 
Del., 85 P.Supp. 328. 

94 . XJ.S.—Harwich v. Atlantic Coast 
Line R. R„ D.C.Mass., 129 P.Supp, 
558. 

D.C.—^Daquila v. Schlosberg, 253 P.2d 
888, 102 U.SAPP.D.C. 366. 

95. XJ.S.—^Anschell v. Sackheim, D. 

C. N.J., 145 P.Supp. 447—^Mazlnski 
V. Dight, D.C.Pa., 99 P.Supp. 192— 
Nicol V. J. C. Penney Co., D.C, 
Mich., 97 P.Supp. 83—Glasfloss 
Corp. V. Owens-Coming Piberglas 
Corp., D.C.N.T., 90 P.Supp. 967— 
Naughton v. Pennsylvania R. Co., 

D. C.Pa., 85 P.Supp. 761. 

Showlag of oonveaienoe not sufacient 

It is not sufficient that there mere¬ 
ly be a showing that the convenience 
of the parties would be served by the 
transfer. 

XJ.S.—^Metropolitan Life Ins. Co. v. 
Potter Bank & Trust Co., D.C.Pa., 
135 P.Supp. 645. 

98. XJ.S.—Mazinski v, Dight, D.C. 
Pa., 99 P.Supp. 192—^NTicol v. J. C. 
Penney Co., D.C.Mich., 97 P.Supp. 
83—^Haughton v. Pennsylvania R. 
Co., D.C.Pa., 85 P.Supp. 761. 

97. XJ.S.—Padgett v. Atlantic Grey¬ 
hound Corp., D.C.Pa., 126 P.Supp. 
124—Sherman v. Baltimore & O. R. 
Co., D.C.Pa., 122 P.Supp. 492— 
Walsh V. Pullman Co., D.C.N.Y., 89 
P.Supp. 762. 

XmposltioiL on court and adversary 
Motion to transfer should be 
granted over plalntiffis objection only 
If it is made to appear that trial in 

I 


original forum will constitute an im¬ 
position on court and on adversary. 
U.S.—Spence v. Norfolk & W. Ry. 

Co., D.aOhio, 89 P.Supp. 823. 
Trespass on right of dne process 
Although defendant comes within 
literal language of federal venue 
statutes, and hence suit is properly 
brought in district of the forum, it 
still remains to be determined wheth¬ 
er the forum would be so inconve¬ 
nient to defendant as to trespass on 
right of due process of law. 

XJ.S.—Magnetic Engineering & Mfg. 
Co. V. Dings Magnetic Separator 
Co., D.C.N.Y., 86 P.Supp. 13, appeal 
dismissed in part and order modi¬ 
fied in part on other grounds, C.A., 
178 P.2d 866. 

98, XJ.S,—^Dairy Industries Supply 
Ass’n V. La Buy, C.A.I11., 207 P.2d 
554. 

99. XJ.S.—Hostetler v. Baltimore & 
O. R. Co., D.C.Pa., 164 P.Supp. 72. 

1. XJ.S.—^Hlll V. Upper Mississippi 
Towing Corp., D.C.Minn., 141 P. 
Supp. 692. 

Matters appearing on records of 
court 

Where district court records re¬ 
vealed names of numerous witnesses 
who resided in Dallas, Texas, and 
inference was that principal witness¬ 
es who testified at first trial, in 
which Jury was unable to agree, 
would also testify in second trial, 
fact that affidavit submitted in sup¬ 
port of motion to transfer cause 
from federal district court In Illinois 
to federal district court in Texas did 
not list witnesses or state testimony 
which such witnesses would give 
would not require that order trans¬ 
ferring cause be set aside. 

U.S.—Sypert v. Miner, C.A.I11., 266 
P.2d 196. 


2, U.S.—Chicago, R. I. & P. R. Co. v. 
Hugh Breeding, Inc., C.A.Okl., 232 
P.2d 684. 

Peyser v. General Motors Corp., 
D.C.N.Y., 168 P.Supp. 526—National 
Tea Co. v. The Marseille, D.C.N.Y.. 
142 P.Supp. 415—Cold Metal Prod¬ 
ucts Co. V. Crucible Steel Co. of 
America, D.C.N.J., 126 P.Supp. 646 
—Robbins Music Corp. v. Alamo 
Music, Inc., D.C.N.Y., 119 P.Supp. 
29—Strypek v. Schreyer, D.C.N.Y., 
118 P.Supp. 918—Savage v. Kaiser 
Motors Corp., D.C.Minn., 116 P. 
Supp. 433. 

Zixnphasls on such factors rather 
than on number of witnesses 
Party seeking transfer of case 
must clearly specify key witnesses 
to be called and must make general 
statement of what their testimony 
will cover; and emphasis must be 
on such factors rather than on num¬ 
ber of witnesses. 

U.S.—General Portland Cement Co. 
V. Perry, C.A.7, 204 P.2d 316. 

Jenkins v. Wilson Freight For¬ 
warding Co., D.C.N.Y., 104 P.Supp. 
422. 

Government affidavit accepted as 
tme 

On motion to transfer action to an¬ 
other federal district, court was con¬ 
strained to accept as true govern¬ 
ment's affidavit listing probable wit¬ 
nesses and their connections with 
the case. 

U.S.—Duffy V. U. S., D.C.N.Y., 114 P. 
Supp. 881. 

3. U.S.—^Davis V. American Viscose 
Corp., D.C.Pa., 169 P.Supp. 218. 

4. U.S.—^Ultra Sucro Co. v. Illinois 
Water Treatment Co., D.C.N.Y., 146 
P.Supp. 393. 

5. U.S.—^Leppard v. Jordan's Truck 
Line, D.C.S.C., 110 P.Supp. 811— 
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burden is shifted to plaintiff to show that at least 
one of the requirements of the statute has not been 
satisfied.^ If the opposing party chooses to stand 
mute, making no profert of his conveniences, or the 
justice impact on him, he assumes the risk of the 
other party’s overcoming counter-choice of forum by 
a favorable balance of the statutory f actors J 

§ 508. - Matters Considered 

In acting on a motion for transfer, authorized by 28 
U.S.C.A. § 1404 (a), the judge is limited In his consid¬ 
eration to the three statutory criteria, the convenience 
of the parties, the convenience of the witnesses, and the 
interest of justice, and in the light of those criteria 
must weigh the facts and practical matters which make 
the trial of a case easy, expeditious, and inexpensive. 

The controlling statutory section, 28 U.S.C.A. § 
1404 (a), establishes three criteria which must be 
considered in weighing a request for transfer there¬ 
under: The convenience of the parties; the con¬ 
venience of the witnesses; and the interest of jus- 
tice.8 In acting on a motion for a transfer the 
judge is limited in his consideration to these three 


factors, and he may not properly be governed in his 
decision by any other factor or factors.® The 
statute has not changed the criteria to be applied in 
determining the appropriateness of a given forum 
under the doctrine of forum non conveniens,^® and 
the court is obliged to give consideration to the same 
factors which were relevant under that doctrine 
but since the remedy of transfer is less harsh than 
the remedy of dismissal available under forum non 
conveniens, the court in the course of balancing the 
various factors will give different emphases to those 
factors, and require less of a showing of abuse of 
process while being more willing to grant relief 

on a showing of inconvenience.^^ 

The most important criterion in determining the 
advisability of transfer is the interest of justice,^® 
which may be a reason separate and distinct from 
the convenience of the parties and witnesses as well 
as a necessary resultant factor from such con¬ 
veniences.^^ In determining whether a case should 
be transferred in the interest of justice, both the 


White V. Employers’ Liability As- 
sur. Corp., D.C.S.C., 86 F.Supp. 910. 

6 . U.S.—Leppard v. Jordan’s Truck 
Line, D.C.S.C., 110 F.Supp. 811— 
White V. Employers’ Liability As- 
sur. Corp., D.C.S C., 86 F.Supp. 910. 
Affidavits in opposition held insnffl- 

•cient adequately to substantiate 
plaintiff’s claim that he would be un¬ 
able to bear expense of carrying on 
suit if case were transferred. 

U.S.—^Anthony v. RKO Radio Pic¬ 
tures, DC.N.T., 103 F.Supp. 66. 

7. U.S.—General Felt Products Co. 
V. Allen Industries, D.C.Del., 120 F. 
Supp. 491. 

Good faith held sufficiently shown 

where approximate number and lo¬ 
cation, although not names and res¬ 
idences, of Its witnesses appear in 
affidavit of special attorney for par¬ 
ty opposing motion. 

U.S.—U. S. V. Scott & Williams, Inc., 
D.C.N.y., 88 F.Supp. 531. 

8. U.S.—Sypert v. Miner, C.A.I11., 
266 F.2d 196—Dairy Industries 
Supply Ass’n v. La Buy, C.A.I11., 
207 F.2d 554. 

Gow'er v. Chestnut Ridge Ry. 
Co., D.CPa., 166 F.Supp. 661—Mil¬ 
ler v. National Broadcasting Co., 
D.C.Del., 143 F.Supp. 78—U. S. v. 
American Linen Supply Co., D.C 
Wls., 134 F.Supp. 21—General Felt 
Products Co. V. Allen Industries, 
D.C.Del., 120 F.Supp. 491. 

Rubin V. General Tire & Rubber 
Co., D.OJ^.Y., 18 F.R.D. 51. 
mtlmate inqniry is where trial 
will best serve the convenience of 
the parties and the ends of justice. 
U.S.—^Kest V. New York Cent. R. Co., 
D.C.N.Y., 116 F.Supp. 615. 


9. U.S.—Chicago, R. I. & P. R. Co. v. 
Igoe, CA.I11., 220 F.2d 299, certio¬ 
rari denied 76 S.Ct. 49. 350 U S. 822, 
100 LEd. 736—Chicago, R. I. & P. 
R. Co. V. Igoe, C.A.7, 212 F.2d 378 
—Dairy Industries Supply Ass’n v 
La Buy, CA.I11., 207 F.2d 654. 

Sypert v. Bendix Aviation Corp., 
DC.Ill., 172 F.Supp. 480—U. S. v. 
American Linen Supply Co, D.C. 
Wis, 134 F.Supp. 21. 

Transfer on ground that suit is com¬ 
parable to motion for new trial 

Where plaintiff brought suit based 
on allegations that final judgment 
against her in prior suit in another 
district court in which she was also 
plaintiff had been attained by fraud 
and corruption, transfer of such suit 
to forum in which prior litigation in¬ 
volving parties had taJcen place on 
ground that present suit was com¬ 
parable to motion for new trial on 
newly discovered evidence, was im¬ 
proper, in that whether suit Is com¬ 
parable to motion for new trial on 
newly discovered evidence is perti¬ 
nent only to matter of jurisdiction 
of court to hear cause, and is not 
pertinent to transfer in accordance 
with statute. 

D.C.—^Wiren v. Laws, 194 F.2d 873, 
90 U.S.App,D C. 106. 

10. U.S.—^Peyser v. General Motors 
Corp., D.C.N.Y., 158 F.Supp. 626— 
Chicopee Mfg. Corp. v. Kendall Co., 
D.C.S.C.. 164 F.Supp. 248—McKin¬ 
ney V. Southern Pac. Co., D.C.Tex., 
147 F.Supp. 964—^Ultra Sucro Co. v, 
Illinois Water Treatment Co., D. 
C.N.Y., 146 F.Supp. 393—Molloy v. 
Bemis Bro. Bag Co., D.C.N.Y., 130 
F.Supp. 265—Markantonatos V. 
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Maryland Drydock Co., D.C N.Y., 
110 FSupp. 882—Marks v. Fire¬ 
man’s Fund Ins. Co., D.C.N.Y., 109 
F.Supp. 800—^Ferguson v. Ford Mo¬ 
tor Co, D.C.N.Y., 89 FSupp. 46, 
appeal dismissed, C.A., Ford Motor 
Co. V. Ryan, 182 P.2d 329, certio¬ 
rari denied 71 S.Ct. 79, 340 U.S. 861, 
95 L Ed. 624—U. S. v. Scott & Wil¬ 
liams, Inc., DC.N.Y., 88 F.Supp. 
531. 

Rubin V. General Tire & Rubber 
Co., DC.N.Y., 18 F.R.D. 61. 

11. U.S.—Buchanan v. New York 
Cent. R. Co., D.C.Pa., 148 F.Supp. 
732—Markantonatos v. Maryland 
Drydock Co., D.C.N.Y., 110 F.Supp. 
862. 

12. U.S.—Fergruson v. Ford Motor 
Co., D.C.N.Y., 89 F.Supp. 46, appeal 
dismissed, CA., Ford Motor Co. v. 
Ryan, 182 F.2d 329, certiorari de¬ 
nied 71 S.Ct. 79, 340 U.S. 851, 95 
L.Ed. 624—U. S. v. Scott & Wil¬ 
liams, Inc., D.C.N.Y., 88 F.Supp. 
531. 

13. U.S.—Miller v. National Broad¬ 
casting Co., D.C.Del., 143 F.Supp. 
78—Cinema Amusements v. Loew’s, 
Inc., D.C.Del., 85 F.Supp. 319. 
Primary oouslderation is interest 

of justice. 

U.S.—^Metropolitan Life Ins. Co. v. 
Potter Bank & Trust Co., D.C.Pa., 
136 F.Supp. 646. 

14. U.S.—^Paragon - Revolute Corp. 
V. C. F. Pease Co., D.C.Del., 120 F. 
Supp. 488—^Webster-Chicago Corp. 
V. Minneapolis-Honeywell Regula¬ 
tor Co., D.C.Del., 99 F.Supp. 603— 
Cinema Amusements v. Loew's, 
Inc., D.C.Del., 85 F.Supp. 319. 
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interest of the parties to the lawsuit and the inter¬ 
est of society in general should be considered.^® It 
would not be in ''in the interest of justice” to trans¬ 
fer the action to another district where incon¬ 
veniences would be caused to the resident plaintiffs 
and defendants;!® and a transfer for the con¬ 
venience of defendant, which would result in plain¬ 
tiff being put to the same inconvenience to which de¬ 
fendant would have been subject if the transfer 
were not granted, would not be a transfer in the 
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interest of justice.!'^ 

The court must weigh the convenience of the par¬ 
ties and the witnesses, in the light of the established 
criteria.!® Facts which may properly be considered 
in determining whether a transfer should be made 
under the statute include the private interest of the 
litigant,!® relative ease of access to sources of 
proof,20 availability of compulsory process for the 
attendance of unwilling witnesses,2! convenience of 
obtaining willing witnesses,22 the number of wit- 


15. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.I11., 220 P.2d 299, cer¬ 
tiorari denied 76 S.Ct. 49, 350 U.S. 
822, 100 L.Ed. 736. 

U. S. V. American Linen Supply 
Co., D.C.Wis, 134 PSupp. 21. 

16. U S.—Bar’s Leaks Western, Inc. 
V. Pollock, D.C.Cal., 148 F.Supp. 
710. 

17. U.S.—^Miracle Stretch Under¬ 
wear Corp. V. Alba Hosiery Mills, 
D.CDel., 136 F.Supp. 508. 

18. U.S.—^Andino v. The Claiborne, 
D.C.N.Y., 148 F.Supp. 701. 

19. U.S.—^Aircraft Marine Products 
V. Burndy Engineering Co., D.C. 
Cal., 96 F.Supp. 688—Culllnan v. 
New York Cent. R. Co., D.C.N.Y., 
83 F.Supp. 870—Richer v. Chicago, 
R. I. & P. R. Co., B.C.MO., 80 F. 
Supp. 971. 

2a U.S—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.I11., 220 P.2d 299, cer¬ 
tiorari denied 76 S.Ct. 49, 360 U.S. 
822, 100 L,Ed. 735—Chicago, R. I. & 
P. R. Co. V. Igoe, CA..7, 212 P.2d 
378—B. Heller & Co. v. Perry, C.A. 
Ill., 201 F.2d 525. 

Sypert v. Bendix Aviation Corp., 
D.C.Ill., 172 F.Supp. 480—^Jurgells 
V. Southern Motors Exp., Inc., D.C. 
Pa., 169 F.Supp. 346—^Higgins v. 
California Tanker Co., D.C.Del., 166 
F.Supp. 42—^Early & Daniel Co. v. 
Wedgefleld, Inc., D.C.N.Y., 164 F. 
Supp. 414—Cox V. Pood Pair 
Stores, Inc., D.C.Pa., 163 F.Supp. 
682—St iff el Co. v. Sears, Roebuck 
& Co., D.C.N.C., 162 F.Supp. 637— 
Morgan v. Illinois Cent. R. Co., D. 
C.Tex., 161 F.Supp. 119—^Peyser v. 
General Motors Corp., D.C.N.Y., 
168 F.Supp. 626—Cressman v. Unit¬ 
ed Air Lines, Inc., D.C.N.Y., 168 
F.Supp. 404—^Wilson v. Great At¬ 
lantic & Pacific Tea Co., D.C.Mo., 
166 F.Supp. 767—^Andino v. The 
Claiborne, D.C.N.Y., 148 F.Supp. 

701—^U. S. V. American Linen Sup¬ 
ply Co., D.aWis., 134 F.Supp. 21— 
McMahon v. Federal Ins. Co., D C. 
Ga., 131 F.Supp. 6—^Molloy v. Be- 
mis Bro. Bag Co., D.C.N.Y., 130 F. 
Supp. 266—Mutual Life Ins. Co. of 
N. Y. v. Ginsburg, D.C.Pa., 126 F. 
Supp. 920, appeal dismissed, C.A., 
228 F.2d 881, certiorari denied 
Ginsburg v. Gregg, 76 S.Ct. 1060, 


351 U.S. 979, 100 L.Ed. 1495, re¬ 
hearing denied 77 S.Ct. 26, 352 U.S. 
813, 1 LEd.2d 71, rehearing denied 
78 S.Ct. 114, 355 U.S. 876, 2 L.Ed. 
2d 79—Duffy v. U. S., D.C.N.Y., 114 
F.Supp. 881—^Marks v. Fireman’s 
Fund Ins. Co., D.C.N.Y., 109 F. 
Supp. 800—Jenkins v. Wilson 
Freight Forwarding Co., D.C.N.Y., 
104 F.Supp. 422—Ortiz v. Union 
Oil Co. of California, D.C.N.Y., 102 
F.Supp. 492—^Mazinski v. Dight, D. 
C.Pa., 99 F.Supp. 192—^Dolly Toy 
Co. V. Bancroft-Rellim Corp., D. 
C.N.Y., 97 F.Supp. 631—^Kasper v. 
Union Pac. R. Co., DC.Pa., 97 F. 
Supp. 276—^Aircraft Marine Prod¬ 
ucts V. Burndy Engineering Co., D. 

C. Cal., 96 F.Supp. 688—Bounds v. 
Streckfus Steamers, D.C.Del., 89 F. 
Supp. 242—Otto V. Hirl, D.C.Iowa, 
89 F.Supp. 72—Ferguson v. Ford 
Motor Co., D.C.N.Y., 89 F.Supp. 45, 
appeal dismissed, C.A., Ford Mo¬ 
tor Co. V. Ryan, 182 F.2d 329, cer¬ 
tiorari denied 71 S.Ct. 79, 340 U.S. 
861, 95 L.Ed. 624—^Maloney v. New 
York, N. H. & H. R. Co., D.C.N.Y., 
88 F.Supp. 668—^U. S. v. Scott & 
Williams, Inc., D.C.N.Y., 88 F.Supp. 
631—Richer v. Chicago, R. I. & P. 
R. Co., D.C.MO., 80 F.Supp. 971. 

First consideratlozi in weighing rel¬ 
ative inconvenience to parties is rela¬ 
tive ease of access to sources of 
proof. 

U.S.—Benrus Watch Co. v. Bulova 
Watch Co., D.C.R.I., 126 F.Supp. 
470. 

21. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.I11., 220 P.2d 299, cer¬ 
tiorari denied 76 S.Ct. 49, 350 U.S. 
822, 100 L.Ed. 736—Chicago, R. I. 
& P. R. Co. V. Igoe, C.A.7, 212 F. 
2d 378—B. Heller & Co. v. Perry, C. 
A. Ill., 201 P.2d 526. 

Sypert v. Bendix Aviation Corp., 

D. C.Ill., 172 F.Supp. 460—^Morgaji 
v. Illinois Cent. R. Co., D.C.Tex., 
161 F.Supp. 119—^Peyser v. Gen¬ 
eral Motors Corp., D.C.N.Y., 158 
F.Supp. 626—Cressman v. United 
Air Lines, Inc., D.C.N.Y., 168 F. 
Supp. 404—Wilson v. Great Atlantic 
& Pacific Tea Co., D.C.Mo., 166 F. 
Supp. 767—Andino v. The Clai¬ 
borne, D.C.N.Y., 148 F.Supp. 701— 
U. S. V. American Linen Supply Co., 
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D.aWls., 134 F.Supp. 21—Molloy v. 
Bemis Bro. Bag Co., D.C.N.Y., 130 
F.Supp. 266—^Mutual Life Ins. Co. 
of N. Y. V. Ginsburg, DC.Pa., 125 
F.Supp. 920, appeal dismissed, C.A., 
228 P.2d 881, certiorari denied Gins¬ 
burg v. Gregg, 76 S.Ct. 1050, 361 
U.S. 979, 100 L.Ed. 1496, rehearing 
denied 77 S.Ct. 26, 352 U.S. 813, 1 
L.Ed.2d 71, rehearing denied 78 S. 
Ct. 114, 355 U.S. 876, 2 L.Ed.2d 79— 
Savage v. Kaiser Motors Corp., D.C. 
Minn., 116 F.Supp. 433—Duffy v. 

U. S., D.C.N.Y., 114 F.Supp. 881— 
Leppard v. Jordan's Truck Line, 
D.C.S.C., 110 F.Supp. 811—Marks v. 
Fireman’s Fund Ins. Co, D.C.N.Y., 
109 F.Supp. 800—^Jenkins v. Wilson 
Freight Forwarding Co., D C.N.Y., 
104 F.Supp. 422—Mazinski v. Dight, 
D.C.Pa., 99 F.Supp. 192—^Dolly Toy 
Co. V. Bancroft-Rellim Corp., D.C. 
N.Y., 97 F.Supp. 631—Aircraft Ma¬ 
rine Products V. Burndy Engineer¬ 
ing Co., D.C.Cal., 96 F.Supp. 588— 
Otto V. Hirl, D.C.Iowa, 89 F.Supp. 
72—Ferguson v. Ford Motor Co., D. 

C. NY., 89 F.Supp. 45, appeal dis¬ 
missed, C.A., Ford Motor Co. v. 
Ryan, 182 F.2d 328, certiorari de¬ 
nied 71 S.Ct. 79, 340 U.S. 851, 96 
L.Ed. 624—Maloney v. New York, 
N. H. & H. R. Co., D.C.N.Y., 88 F. 
Supp. 568—^Richer v. Chicago, R. I. 
& P. R. Co., D.C.Mo., 80 F.Supp. 971. 

22. U.S.—Peyser v. General Motors 
Corp., D.C.NY., 158 PSupp. 526— 
Cressman v. United Air Lines, Inc., 

D. C.N.Y., 158 F.Supp. 404—Brownell 

V. La Salle Steel Co., D.C.Del., 128 
F.Supp. 648—^Kasper v. Union Pac. 
R. Co., D.C.Pa., 97 F.Supp. 276— 
U. S. V. Scott & Williams, Inc., D.C. 
N.Y., 88 F.Supp. 631. 

Not controlling 

In proceedings to transfer to Fed¬ 
eral district court for New Jersey ac¬ 
tion brought in federal district court 
for Tennessee, fact that only dis¬ 
interested eyewitness to accident 
might have expressed willingness to 
come to New Jersey for trial of case 
while declining to appear voluntarily 
in Tennessee would not be controlling, 
notwithstanding fact that his attend¬ 
ance could not be enforced by either 
party. 

U.S.—Johnson v. Harris, D.C.Tenn., 
112 F.Supp. 338. 
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nesses each party is likely to call who are capable of 
testifying as to determinative issues in the case,^^ 
plaintiff’s residence,^4 appearance and participation 
of the parties in the forum,25 the ability to implead 
a third party who can be reached by process in one 
district, but not in the other,26 delay in making the 
motion to transfer,27 the effect of a transfer at the 
particular time,28 the effect of prolonged trial on de¬ 


fendant’s business,29 possibility of view of premises 
if view would be appropriate to the action,20 en¬ 
forceability of judgment if one is obtained,2l the 
pendency of other similar actions,22 the ease with 
which the trial can be conducted,23 opportunity for 
full and fair preparation for trial,24 and the other 
practical considerations which make the trial of a 
case easy, expeditious, and inexpensive.25 


23. U S —Keller-Dorian Colorfllm 

Corp. v. Eastman Kodak Co., D.C. 
N.Y., 88 F.Supp. 863. 

Qualitative test 

Test must be qualitative, not mere¬ 
ly quantitative. 

XJ.S.—^Anthony v. RKO Radio Pic¬ 
tures. DC.N.Y., 103 F.Supp. 56. 
Key witnesses 

Court in determining the issue of 
convenience of parties must deter¬ 
mine, as best as possible, who are 
the key witnesses and what witnesses 
need be called, rather than merely 
counting up the possible witnesses 
for each side. 

XJ.S.—Goodman v. Southern Ry. Co., 
D.C.N.Y., 99 F.Supp. 852. 
Protestations of party 

Court will not summarily dismiss 
from its consideration plaintiff’s pro¬ 
testations that witnesses to be called 
by him will be in a position to give 
testimony relevant or material to 
Issue. 

TJ S.—Keller-Dorian Colorfllm Corp. v. 
Eastman Kodak Co., D.C.N.Y., 88 
F.Supp. 863. 

24. XJ.S.—Markantonatos v. Maryland 
Drydock Co., D.C.N.Y., 110 F.Supp. 
862. 

Pact of high significance 

(1) While the residence of plain¬ 
tiff will not fix the proper forum with¬ 
out reference to other considerations 
it is a fact of high significance. 

XJ.S.—Pan Am. Airways v. Consoli¬ 
dated Vultee Aircraft Corp., D.C. 
N.Y., 87 F.Supp. 926. 

(2) That action was brought in 
plaintiffs' home forum, while not 
necessarily controlling, was of high 
significance in passing on motion to 
transfer action 

XJ.S.—Robbins Music Corp. v. Alamo 
Music, Inc., D.C.N.Y., 119 F.Supp. 
29. 

25. XJ.S.—Molloy v. Bemis Bro. Bag 
Co., D.CN.Y., 130 F.Supp. 265-- 
Rhodes v. Barnett (No. 1), D.C. 
N.Y., 117 F.Supp. 312. 

26. XJ.S.—Fein v. Public Service Co¬ 
ordinated Transport, D.C.Pa., 165 
F.Supp. 370. 

27. XJ.S.—^Molloy V. Bemis Bro. Bag 
Co., D.C N.Y., 130 F.Supp. 265— 
Cold Metal Products Co. v. Crucible 
Steel Co. of America, D.C.N.J., 126 

. F.Supp. 546—Rhodes v. Barnett 
(No. 1), D.C.N.Y., 117 F.Supp. 312 
—Adler v. McKee, D.C.N.Y., 92 F. 


Supp. 613—^Nagle v. Pennsylvania 
R. Co., D.C Ohio, 89 F Supp. 822— 
Levenson v. Little, D.C.N.Y, 81 F. 
Supp. 613. 

Time for application see supra § 506. 

28. XJ S.—Ferguson v. Ford Motor 
Co., D.C.N.Y., 89 F.Supp. 45, appeal 
dismissed, C.A., Ford Motor Co v. 
Ryan, 182 F.2d 328, certiorari de¬ 
nied 71 S.Ct 79, 340 U.S. 851, 95 
L.Ed. 624. 

29. XJ.S.—Peyser v. General Motors 
Corp., D.C.N.Y., 158 F.Supp. 626— 
Ferguson v. Ford Motor Co., D.C. 
N.Y., 89 F.Supp. 45, appeal dis¬ 
missed, C.A.. Ford Motor Co. v. 
Ryan, 182 F 2d 328, certiorari denied 
71 S.Ct, 79. 340 U.S 861, 95 L.Ed. 
624—U. S. V. Scott & Williams, 
Inc., D.C.N.Y., 88 F.Supp. 531. 

30. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.AIll, 220 F.2d 299, cer¬ 
tiorari denied 76 S Ct. 49, 350 U.S. 
822, 100 L.Ed. 735—Chicago. R. I. 
& P, R. Co. V. Igoe, C.A.7, 212 F.2d 
378—B. Heller & Co. v. Perry, C.A. 
Ill,, 201 P,2d 526, 

Sypert v. Bendix Aviation Corp, 
D.C.Ill., 172 F.Supp. 480—Jurgelis 
V. Southern Motors Exp, Inc., D.C 
Pa., 169 F.Supp. 346—Cox v. Food 
Fair Stores, Inc., D.C.Pa., 163 F 
Supp. 682—Ultra Sucro Co. v. Illi¬ 
nois Water Treatment Co., D.C.N. 
Y, 146 F.Supp. 393—^U. S. v. Ameri¬ 
can Linen Supply Co., D.C.Wis., 134 
F.Supp. 21—Molloy v. Bemis Bro. 
Bag Co., D,C.N.Y., 130 F.Supp. 265 
—Leppard v Jordan’s Truck Line, 
D C S C., 110 F.Supp. 811—Marks v 
Fireman’s Fund Ins. Co., D.C.N Y., 
109 F Supp. 800—Mazlnski v. Dight, 
D.C.Pa., 99 F.Supp. 192—^Kasper v. 
Union Pac. R. Co., D.C.Pa., 97 F. 
Supp. 276—^Aircraft Marine Prod¬ 
ucts V. Burndy Engineering Co., 
DC.Cal., 96 F.Supp. 588—^Bounds v. 
Streckfus Steamers, D.C.Del., 89 F. 
Supp. 242—Otto V. Hlrl, D.C.Iowa, 
89 F.Supp. 72—^Ferguson v. Ford 
Motor Co., D.C.N.Y., 89 F.Supp. 46, 
appeal dismissed, C.A., Ford Motor 
Co. V. Ryan, 182 F.2d 328, certiorari 
denied 71 S.Ct, 79, 340 U.S. 851, 96 
L.Ed. 624—Maloney v. New York, 
N. H. & H. R. Co., D.C.N.Y., 88 F. 
Supp, 568—Richer v. Chicago, R I. 
& P. R. Co., D.C.MO., 80 F.Supp. 971. 

31. U.S.—^Marks v. Fireman’s Fund 
Ins. Co., D.C.N.Y., 109 F Supp. 800 
—^Aircraft Marine Products v. 
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Burndy Engineering Co., D C.Cal., 
96 F.Supp. 588. 

32. U.S.—Jurgelis v. Southern Mo¬ 
tors Exp, Inc., D.C.Pa., 169 F.Supp. 
345—Heiser v. United Air Lines, 
Inc., D.C.N.Y., 167 F.Supp. 237— 
Cressman v. United Air Lines, Inc., 
D.CN.Y., 158 F.Supp. 404—Chas. 
Pfizer & Co. v. Olin Mathleson 
Chemical Corp., D.C Ga., 131 F.Supp. 
21, appeal dismissed, C.A., 225 F. 
2d 718— A/S Dampskibsselskabet 
Svendbord v. XJ. S., D.C.Tex., 116 
F.Supp. 603—^Dancsecz v. Carnegie- 
Illlnols Steel Corp., D.C.Pa, 98 F. 
Supp. 612—^Kasper v. Union Pac. 
R. Co., D.C.Pa., 97 F.Supp. 275— 
Aircraft Marine Products v. Burndy 
Engmeerng Co., D.C.Cal., 96 F.Supp. 
588. 

Caldwell Mfg. Co. v. Unique Bal¬ 
ance Co., D.C.N.Y., 18 F.R.D. 258. 

33. U.S.—Morgan v. Illinois Cent. R. 
Co., D.C.Tex., 161 F.Supp. 119. 

34. U S.—Ortiz V. Union Oil Co. of 
Cal., D.C.N.Y., 102 F.Supp. 492. 

35. U.S—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.7, 212 P.2d 378—B. 
Heller & Co. v. Perry, C.A.Ill., 201 
P.2d 525. 

Sypert v. Bendix Aviation Corp., 
D.C.Ill., 172 F.Supp. 480—^Early & 
Daniel Co. v. Wedgefleld, Inc., D.C. 
N.C., 164 F.Supp. 414—Cox v. Food 
Fair Stores, Inc., D.C.Pa., 163 F. 
Supp. 682—^Morgan v. Illinois Cent. 
R. Co., D.C.Tex., 161 F.Supp. 119— 
Wilson V. Great Atlantic & Pacific 
Tea Co., D.C.Mo., 156 F.Supp. 767— 
McNeil Const. Co. v. Livingston 
State Bank, D.C Mont, 166 F.Supp. 
658—^Andino v. The Claiborne, D.C. 
N.Y., 148 F.Supp. 701—McMahon v. 
Federal Ins. Co., D.C.Ga., 131 F. 
Supp. 6—^Molloy V. Bemis Bro. Bag 
Co., D.C.N.Y., 130 F.Supp. 266— 
Mutual Life Ins. Co. of N. Y. v. 
Ginsburg, D.C.Pa., 126 F.Supp. 920, 
appeal dismissed, C.A., 228 F.2d 
881, certiorari denied Ginsburg v. 
Gregg, 76 S.Ct. 1060, 351 U.S. 979, 
100 L.Ed. 1496, rehearing denied 77 
set. 26, 362 U.S. 813, 1 L.Bd.2d 
71, rehearing denied 78 S.Ct. 114, 
365 U.S. 875, 2 L.Ed.2d 79—Savage 
V. Kaiser Motors Corp, D.C.Minn.. 
116 F.Supp. 433—Jenkins v. Wilson 
Freight Forwarding Co., D.C.N.Y., 
104 F.Supp. 422—^Mazinski v. Dight, 
D.C.Pa, 99 F.Supp. 192—^Aircraft 
Mftrine Products v. Burndy En¬ 
gineering Co., D.C.Cal., 98 F.Supp. 
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The court may also take into account the various 
factors of public interest that are involved,36 the 
efficient and prompt administration of justice,37 the 
administrative difficulties which follow when litiga¬ 
tion is piled up in congested places instead of being 
handled at its origin,38 and the principle that jury 
duty is a burden which ought not to be imposed 
on people of a community which has no relation to 
the litigation.39 So the court may consider whether 
the controversy is a local one,^0 whether the trans¬ 
actions involved in the action are connected to the 
state in which the juridical district chosen by plain¬ 
tiff is located,the statutes relating to venue,^3 and 
the local rules of court ;43 but difference in procedure 
under the practice in the different districts is en¬ 
titled to little or no consideration in determining 
whether a case should be transferred.^^ 

Circumstances,existing at the time plaintiff chose 
the forum by commencing the action cannot be con¬ 
sidered as grounds for transferring it to another 
judicial district at the instance of plaintiff and 
the fact that the proposed transferee district will 


be more convenient to plaintiff is not of any moment 
on a motion by defendant for a transfer.^® Where 
neither defendant corporation nor its witnesses in¬ 
habit the corporate domicile, and no evidence antici¬ 
pated for use in the suit is maintained there, the 

incorporation is of little consideration.^^ 

The weight to be given to the content of such 
factors is a matter for decision by the court before 
which the motion is pending.‘^3 The determination 
should be made on its own merits without indulging 
in speculation as to the ultimate alignment of other 

actions.43 

Absence of pre-trial activity in the transferor 
district is at best a minor factor on a motion of this 
nature.®® 

Convenience of court and counsel. The con¬ 
venience of the court considering transfer is not an 
allowable criterion except as it may be embraced 
in the term “in the interest of justice.”®^ No dis¬ 
trict court may order a transfer only to serve its 
personal convenience.®^ Inconvenience of counsel 
is not a relevant consideration,®3 and the fact that 


588—Dolly Toy Co. v. Bancroft- 
Rellim Corp., D.C.N.T., 97 F.Supp. 
531—Otto V. Hirl, D.C.Iowa, 89 F. 
Supp. 72—^Maloney v. New York, 
N. H. & H. R. Co., D.C.N.T., 88 F. 
Supp. 568—^Richer v. Chicago, R. I. 
& P. R. Co., D.C.Mo., 80 F.Supp. 971. 

36. TJ.S.—^Peyser v. General Motors 
Corp., D.C.N.Y., 158 F.Supp. 626— 
Cressman v. United Air Lines, Inc., 
D.C.N.Y., 168 F.Supp. 404—Kest v. 
New York Cent. R. Co., D.C.N.Y., 
116 F.Supp. 615—Savage v. Kaiser 
Motors Corp., D.C.Mlnn,, 116 F.Supp. 
433—^Marks v. Fireman's Fund Ins. 
Co., D.C.N.Y., 109 F.Supp. 800— 
Ortiz V. Union Oil Co. of Cal., D.C. 
N.Y., 102 FSupp. 492—^Ferguson v. 
Ford Motor Co., D.C.N.Y.. 89 F. 
Supp. 45, appeal dismissed, CA., 
Ford Motor Co. v. Ryan, 182 P.2d 
329, certiorari denied 71 S.Ct. 79, 
340 U.S. 861, 95 L.Bd. 624—U. S. 
V. Scott & Williams, Inc., D.C.N.Y, 
88 F.Supp. 631—Cullman v. New 
York Cent. R. Co., D.C.N.Y., 83 F. 
Supp. 870. 

D.C.—Gross V. Owen, 221 F.2d 94, 95 
U.S.APP.D.C. 222. 

37. U.S.—Ortiz v. Union Oil Co. of 
Cal., D.C.N.Y., 102 F.Supp. 492. 

38. U.S.—^Kest V. New York Cent. R. 
Co., D.C.N.Y., 116 F.Supp. 615. 

39. U.S.—^Kest v. New York Cent. R. 
Co., supra—^Marks v. Fireman's 
Fund Ins. Co., D.C.N.Y., 109 F.Supp. 
800. 

40. U.S.—^Marks v. Fireman's Fund 
Ins. Co., supra—^U. S. v. Scott & 
Williams, Inc., D.C.N.Y., 88 F.Supp. 
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41. U.S.—Ultra Sucro Co. v. Illinois 
Water Treatment Co., D.C.N.Y., 146 
F.Supp. 393—^Josephson v. McGuire, 
D.C.Mass., 121 F.Supp. 83, manda¬ 
mus dismissed, CA., In re Joseph- 
son, 218 F.2d 174. 

42. U.S.—McNeil Const. Co. v. Liv¬ 
ingston State Bank, D.C.Mont., 165 
F.Supp. 668. 

43. U.S.—McNeil Const. Co. v. Liv¬ 
ingston State Bank, supra. 

44. U.S.—^Aircraft Marine Products 
v. Bumdy Engineering Co., D C. 
Cal., 96 F.Supp. 588. 

45. U.S.—Cold Metal Products Co. v. 
Crucible Steel Co. of America, D.C. 
N.J., 126 F.Supp. 646. 

46. U.S.—Heiser v. United Air Lines, 
Inc., D.C.N.Y., 167 F.Supp. 237. 

Beason. for role 

If plaintiff is willing to suffer in¬ 
convenience and expense by suing in 
the forum of his choice, his disposi¬ 
tion so to do is entirely his concern. 
U.S.—Heiser v. United Air Lines, 
Inc., supra. 

47. U.S.—General Felt Products Co. 
V. Allen Industries, D.C.Del., 120 F. 
Supp. 491. 

All hTLsluess transacted elsewhere 
On motion by corporation for trans¬ 
fer of action for convenience of par¬ 
ties and witnesses, situs of corpora¬ 
tion or home state of corporation is 
not entitled to overwhelming consid¬ 
eration or weight where it is shown 
that in such home state there is main¬ 
tained only such business records and 
representation as will satisfy stat¬ 
utory requirements, but that all of 
its business is transacted elsewhere. 
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U.S.—Brownell v. La Salle Steel Co., 
D.C Del., 128 F.Supp. 548. 

48. U.S.—^Wilson v. Great Atlantic 
& Pacific Tea Co., D.C.Mo., 156 F. 
Supp. 767. 

49. U.S.—Cressman v. United Air 
Lines, Inc., D.C.N.Y., 158 F.Supp. 
404. 

50. U.S.—^Heiser v. United Air Lines, 
Inc., D.C.NY., 167 F.Supp. 237. 

51. U.S.—^Brown v. Insurograph, 
Inc., D.C.Del., 86 F.Supp. 328. 

52. U.S.—Bush v. United Air Lines, 
Inc., DC.N.Y., 148 F.Supp. 104— 
Mazlnski v. Dight, D.C.Pa., 99 F. 
Supp. 192—Keller-Dorian Colorfilm 
Corp. v. Eastman Kodak Co., D.C.N. 
Y., 88 F.Supp. 863—Barnhart v. 
John B. Rogers Producing Co., D.C 
Ohio, 86 F.Supp. 695. 

Savoia Film S. Al. I. v. Vanguard 
Films, D.CN.Y., 10 F.R.D. 64. 

53. U.S.—Sypert v. Bendix Aviation 
Corp., D.C.I11, 172 F.Supp. 480— 
Cressman v. United Air Lines, Inc., 
D.C.N.Y., 168 F.Supp. 404—Molloy 
v. Bemis Bro. Bag Co., D.C.N.Y., 130 
F.Supp. 265—Henderson v. Ameri¬ 
can Airlines, D.C.N.Y., 91 F.Supp. 
191—U. S. V. Scott & Williams, Inc., 
D.CN.Y., 88 F.Supp. 631. 

Entitled to little weight 
Convenience of counsel is entitled 
to little weight on motion to trans¬ 
fer cause to another district for con¬ 
venience of parties or witnesses, in 
Interest of justice. 

U.S.—^Nocona Leather Goods Co. v. 
A. G. Spalding & Bros., Inc., D.C. 
Del., 159 F.Supp. 269. 
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plaintiff will be required to hire another attorney 
if the transfer is ordered is given little weight.^^ 

Convenience of expert witnesses is entitled to 
little weight,55 and where there is no unequivocal 
allegation in the affidavit that an expert witness will 
actually have to appear and testify, the court will not 
concern itself with the convenience of such a wit¬ 
ness.56 The burden and expense of obtaining expert 
testimony are not determinative.57 

Cost of trial in particular forum. In passing on 
a motion to transfer an action for the convenience 
of parties and witnesses in the interest of justice 
the court may consider the cost of trial in a particu¬ 
lar forum58 and the relative ability of the litigants 
to bear the expenses of trial therein,59 including 
the cost of obtaining willing witnesses.60 No court 


will ever find transfer to a forum which is financial' 
ly out of reach of an impecunious plaintiff to be 
in the interest of justice.®! An offer by the moving 
party to pay the reasonable traveling and hotel 
expenses of the opposing party’s counsel and expert 
witnesses to and from the place of, and during, trial 
if the transfer is granted may also be considered, 
however, and may be the determining factor in 
granting the transfer.62 

Proximity to the forum is not a sole or controlling 
consideration.63 In view of available modern trans¬ 
portation facilities, the mileage differential is incon- 

clusive.64 

Statute of limitations. Where the court has be¬ 
fore it only the complaint and a motion to dismiss 
or transfer to a more convenient venue the court 


in'ot a controlling* factor 

Fact that plaintiff’s counsel might 
be inconvenienced by transfer of ac¬ 
tion was not a controlling factor in 
determining propriety of transfer. 
U.S.—Sypert v. Miner, C.A.I11., 266 F. 
2d 196. 

Pactor to be considered with other 
factors 

U.S.—Stiff el Co. V. Sears, Roebuck & 

. Co., D.C.N.C., 162 F.Supp. 637. 

64. U.S,—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A., 220 F.2d 299, certio¬ 
rari denied 76 S Ct. 49, 360 U.S, 
822, 100 L.Ed. 736. 

65. U.S.—^Early & Daniel Co. v. 
Wedgefleld, Inc., D.C.N.C., 164 F. 
Supp. 414—^Nocona Leather Goods 
Co. V. A. G. Spalding & Bros,, Inc., 
D.C.Del., 159 F.Supp. 269. 

Besldence of expert witnesses can¬ 
not be considered as controlling, or 
even of great importance in deter¬ 
mining Questions of forum non con¬ 
veniens. 

U.S.—^Webster-Chicago Corp, v. Min- 
neapolis-Honeywell Regulator Co., 
D.C.Del., 99 F.Supp. 503—McCarley 
V. Foster-Milburn Co., D.C.N.T., 89 
F.Supp. 643—Magnetic Engineering 
& Mfg. Co. V. Dings Magnetic Sep¬ 
arator Co., D.C.N,Y., 86 F.Supp. 13, 
appeal dismissed in part and order 
modified in part on other grounds, 
C.A., 178 F.2d 866. 

Pactor to be considered 
U.S.—Stiff el Co. V. Sears, Roebuck & 
Co.. D.C.N.C., 162 F.Supp. 637. 
Coupling of court appearance with 
business trip 

Where plaintiff, a New York cor¬ 
poration with its principal place of 
business in Rochester, sued for in¬ 
fringement, a Delaware corporation 
with its principal place of business 
in Chicago, the coupling of an ex¬ 
pert’s court appearance with the sales 
and engineering trip in the Delaware 
area was not such type of the con¬ 
venience envisaged by the statute as 


to favor the Delaware forum where 
the expert’s business trip had no 
connection with the trial or with the 
defendant and was personal to plain¬ 
tiff’s operations. 

U.S.—Paragon-Revolute Corp. v. C. F. 
Pease Co., D.C.Del., 120 F.Supp. 
488. 

56. U.S.—^Nocona Leather Goods Co. 
V. A. G. Spalding & Bros., Inc., D. 

C. Del., 169 F.Supp. 269. 

57. U.S.—Johnson v. Smith Meal Co., 

D. C.N,Y., 160 F.Supp. 208. 

5a U.S.—^Hostetler v. Baltimore & 
O. R. Co., D.C.Pa., 164 F.Supp, 72— 
Morgan v. Illinois Cent. R. Co., D. 

C. Tex., 161 F.Supp. 119. 

59. U.S.—^Keller-Dorian Colorfilm 

Corp. V. Eastman Kodak Co., D.C. 
N.Y., 88 F.Supp. 863. 

60. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.I11., 220 F.2d 299, cer¬ 
tiorari denied 76 S.Ct. 49, 350 U.S. 
822, 100 L.Ed. 736—Chicago, R. I. 
& P, R. Co. V. Igoe, C.A,7, 212 F.2d 
378—B. Heller Ss, Co. v. Perry, C.A, 
III., 201 P2d 626. 

Sypert v. Bendix Aviation Corp., 

D. C.Ill., 172 F.Supp. 480—Morgan v. 
Illinois Cent. R. Co., D.C.Tex., 161 
F.Supp. 119—^Peyser v. General Mo¬ 
tors Corp., D.C.N.Y., 158 F.Supp. 
626—Cressman v. United Air Lines, 
Inc., D.C.N.Y., 168 F.Supp. 404— 
Wilson V. Great Atlantic & Pacific 
Tea Co., D.C.Mo., 166 F.Supp. 767— 
Andino v. The Claiborne, D.C.N.Y., 
148 F.Supp. 701—U. S. V. American 
Linen Supply Co., D.C.Wis., 134 F. 
Supp. 21—^Molloy V. Bemis Bro. 
Bag Co., D.C.N.Y., 130 F.Supp. 266— 
Mutual Life Ins. Co. of New York 
V. Glnsburg, D.C.Pa., 126 F.Supp. 
920, appeal dismissed, C.A., 228 F. 
2d 881, certiorari denied Ginsburg 
V. Gregg, 76 S.Ct. 1060, 361 U.S. 
979, 100 L.Bd. 1495, rehearing de¬ 
nied 77 S.Ct. 26, 352 U.S. 813, 1 L. 
Ed.2d 71, rehearing denied 78 S.Ct. 
114, 356 U.S. 875, 2 L.Bd.2d 79— 
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Leppard v. Jordan’s Truck Line, D. 

C. S.C., 110 F.Supp. 811—Marks v. 
Fireman’s Fund Ins. Co., D.C.N.Y., 
109 F.Supp. 800—Mazinskl v. Dlght, 

D. C.Pa., 99 F.Supp. 192—^Aircraft 
Marine Products v. Burndy Engi¬ 
neering Co., D.C.Cal., 96 F.Supp 
688—Otto V. Hirl, D.C.Iowa, 89 F. 
Supp. 72—^Ferguson v. Ford Motor 
Co., D.C.N.Y., 89 F.Supp. 45, appeal 
dismissed, C.A., Ford Motor Co. v. 
Ryan, 182 P.2d 328, certiorari de¬ 
nied 71 S.Ct. 79, 340 U.S. 861, 96 L. 
Ed. 624—^Maloney v. New York, N. 
H. & H. R. Co., D.C.N.Y., 88 F.Supp. 
568—U. S. V. Scott & Williams, Inc., 
D.C.N.Y., 88 F.Supp. 631—Richer v. 
Chicago, R. I. & P. R. Co., D.C.Mo., 
80 F.Supp. 971. 

61* U.S.—Miller v. National Broad¬ 
casting Co., D.C.Del., 143 F.Supp. 
78—^Kasper v. Union Pac. R. Co., 
D.C.Pa., 97 F.Supp. 276—Cinema 
Amusements v. Loew’s, Inc., D.C. 
Del., 86 F.Supp. 319. 

62. U.S.—Nocona Leather Goods Co. 
V. A. G. Spalding & Bros., Inc., D. 
C.Del., 159 F.Supp. 269. 

63. U.S.—^Banachowski v. Atlantic 
Refining Co., D.C.N.Y., 84 F.Supp. 
444. 

64. U.S.—^Buchanan v. New York 
Cent. R. Co., D.C.Pa., 148 F.Supp. 
732. 

Held Inoonclnslve 

(1) Difference of approximately 
one hundred miles in distance wit¬ 
nesses would be required to travel. 
U.S.—^Buchanan v. New York Cent. 

R. Co., supra. 

(2) Small difference in mileage be¬ 
tween that from district court for the 
Western District of Pennsylvania to 
Cumberland, Maryland, and that from 
district court for the Northern Dis¬ 
trict of West Virginia to Cumber¬ 
land. 

U.S.—Sherman v. Baltimore & O. R. 
Co., D.C.Pa., 122 F.Supp. 492. 
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should not consider the statute o£ limitations as a 
basis for dismissal rather than transfer,®^ or assume 
that on transfer the statute of the state in which 
the transferee district is located would be appli- 
cable,66 Positive assurance by the moving party 
that reliance will be had on the statute of limitations 
in the state of the forum considering transfer, and 
not on the shorter statute in the state of the trans¬ 
feree forum, is a factor to be considered.®'^ 

What law governs. While the court in passing 
on the motion to transfer may consider the familiar¬ 
ity of the forum with the law to be applied in the 
case,®® that plaintiff acts in a representative capacity 
and was appointed by a particular state court,®® 
and whether the case is governed by the substantive 
law of another state,^® the fact that a question of 
foreign law will come before the court if the case 
is not transferred is not persuasive,*^! and an allega- 
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tion that the dispute is governed by the substantive 
law of the state in which sits the federal court 
to which transfer is requested has little materiality 
where there is no allegation of any differences be¬ 
tween the applicable law of that state and of the 
one in which the action was brought, or that plain¬ 
tiff will obtain a substantial advantage by litigating 
the dispute in the forum he chose. "^2 

§ 509.-Choice of Forum or Venue 

Privilege 

In determining whether a transfer should be made, 
the plaintiff's choice of forum, or venue privilege, is a 
factor which must be considered, but It is not determina¬ 
tive. 

W/hile not a determinative criterion,'^® plaintiff’s 
choice of forum, or venue privilege, is a factor 
which must be considered in determining whether 
a transfer should be made,*^^ and if the statutory 


65. U.S.—^Headrick v. Atchison, T. & 
S. F. Ry. Co.. C.A.N.M.. 182 F.2d 
305. 

66. U.S.—Headrick v. Atchison, T. 
& S. P. Ry. Co., supra. 

67. U.S.—Greve v. Gibraltar Enter¬ 
prises, D.C.N.M., 85 P.Supp. 410. 
In. absence of consent by moving' 

party that limitations applicable in 
New York district would be applied 
in Louisiana district, where plaintiff, 
who might have been forum-shopping, 
properly effected service on defend¬ 
ant in New York district, whatever 
advantage might thus accrue to plain¬ 
tiff should not be lost to plaintiff on 
defendant’s motion to transfer to 
Louisiana district, in which action 
would purportedly be barred by stat¬ 
ute of limitations; and, therefore, 
motion would be denied. 

U.S.—Curry v. States Marine Corp. 
of Del., D.C.N.Y., 118 P.Supp. 234. 

68. U.S.—Mutual Life Ins. Co. of 
N. Y. V. Glnsburg, D.C.Pa., 126 F. 
Supp. 920, appeal dismissed, C.A., 
228 P.2d 881, certiorari denied Gins- 
burg V. Gregg, 76 S.Ct. 1060, 351 

U. S. 979, 100 L.Ed. 1495, rehearing 
denied 77 S.Ct. 26, 352 U.S. 813, 1 
L.Ed.2d 71, rehearing denied 78 S. 
Ct. 114, 356 U.S. 875, 2 L.Ed.2d 79 
—^Richer v. Chicago, R. I. & P. R. 
Co., D.C.Mo., SO P.Supp. 971. 

69. U.S.—Chicago, R. I. & P. R. Co. 

V. Igoe, CA.I11., 220 P.2d 299, cer¬ 
tiorari denied 76 S.Ct. 49, 360 U.S. 
822, 100 L.Ed. 736. 

70. U.S.—Jurgelis v. Southern Mo¬ 
tors Exp., Inc., D.C.Pa., 169 P. 
Supp. 345—Cox V. Pood Pair Stores, 
Inc., D.C.Pa., 163 P.Supp. 682— 
Morgan v. Illinois Cent. R. Co., D. 
C.Tex., 161 P.Supp. 119—^Josephson 
V. McGuire, D.C.Mass., 121 P.Supp. 
83, mandamus dismissed, C.A., In re 
Josephson, 218 P.2d 174—^Leppard 


V. Jordan’s Truck Line, D.C.S.C., 
110 P.Supp. 811—^Lehman v. Napier, 
D.C.Iowa, 101 P.Supp. 313—^Kasper 
V. Union Pac. R. Co., D.C.Pa., 97 
P.Supp. 275—^Bounds v. Streckfus 
Steamers, D.C.Del., 89 P.Supp. 242. 
Desirability of having fonun ap¬ 
ply state law of state in which it sits 
is factor which ought to be consider¬ 
ed by federal court. 

U.S.—Marks v. Fireman’s Fund Ins. 
Co., D.C.N.Y., 109 P.Supp. 800. 

71. U.S —^Heiser v. United Air Lines, 
Inc., D.C.N.Y., 167 P.Supp. 237. 

72. U.S.—Schilling-Hillier S. A. In¬ 
dustrial E Commercial v. Virginia- 
Carolina Chemicaly Corp., D.C.N.Y., 
19 P.R.D. 271. 

73. U.S.—^Jurgelis v. Southern Mo¬ 
tors Exp., Inc., D.C.Pa., 169 P.Supp. 
345—^Miller v. National Broadcast¬ 
ing Co., D.C.Del., 143 P.Supp. 78— 
General Pelt Products Co. v. Allen 
Industries, D.C.Del., 120 P.Supp. 491. 

74. U.S.—^Pord Motor Co. v. Ryan, 

C. A.N.Y., 182 P.2d 329, certiorari 
denied 71 S.Ct. 79, 340 U.S. 851, 95 
L.Ed. 624. 

Kuetzing v. American Shopping 
Centers, Inc., D.C.Minn., 171 P.Supp. 
252—^Jurgelis v. Southern Motors 
Exp., Inc., D.C.Pa., 169 P.Supp. 346 
—^Boggess V. Columbian Rope Co., 

D. C.N.Y., 167 P.Supp. 854—Early & 

Daniel Co. v. Wedgefleld, Inc., D.C. 
N.T., 164 P.Supp. 414—Stiffel Co. v. 
Sears, Roebuck & Co., D.C.N.C., 162 
P.Supp. 637—^Morgan v. Illinois 
Cent. R. Co., D.C.Tex., 161 P.Supp. 
119—Johnson v. Smith Meal Co., 
D.C.N.Y., 160 P.Supp. 208—Pindeolle 
v. Chesapeake & O. Ry. Co., D.C. 
N.Y., 159 P.Supp. 629—^Nocona 

Leather Goods Co. v. A. G. Spald¬ 
ing & Bros., Inc., D CJDel., 159 P. 
Supp. 269—Peyser v. General Mo¬ 
tors Corp., D.C.N.Y., 168 P.Supp. 
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626—Cressman v. United Air Lines, 
Inc., D.C.N.Y., 158 P.Supp. 404— 
Chicopee Mfg. Corp. v. Kendall Co., 
D.C.S.C., 164 P.Supp. 248—Buchanan 
V. New York Cent. R. Co., D.C.Pa., 
148 P.Supp. 732—^Andino v. The 
Claiborne. D.C.N.Y., 148 P.Supp. 

701—^McKinney v. Southern Pac. 
Co., D.C.Tex., 147 P.Supp. 954— 
Velez V. Lykes Bros. S. S. Co., D. 
C.N.Y., 142 P.Supp. 612—Hohler v. 
Pennsylvania R. Co., D.C.Pa., 140 
PSupp. 487—^Miracle Stretch Un¬ 
derwear Corp. V, Alba Hosiery 
Mills, D.C.Del., 136 P.Supp. 508— 
Chas. Pfizer & Co. v. Olin Mathie- 
son Chemical Corp., D.C.Ga., 131 P. 
Supp. 21, appeal dismissed, C.A., 225 
P.2d 718—Josephson v. McGuire, D. 
C.Mass., 121 P.Supp. 83, mandamus 
dismissed, C.A., In re Josephson, 
218 P.2d 174—General Pelt Products 
Co. V. Allen Industries, D.C.Del., 
120 P.Supp. 491—^Paragon-Revolute 
Corp. V. C. P. Pease Co., D.C.Del., 
120 P.Supp. 488—^Duffy v. U. S., D. 
C.N.Y., 114 P.Supp. 881—Leppard v. 
Jordan’s Truck Line, D.C.S.C., 110 
P.Supp. 811—Jenkins v. Wilson 
Freight Forwarding Co., D.C.N.Y., 
104 P.Supp. 422—Reade Shirts, Inc. 
V. Com. Ins. Co. of N. T., D.C.N.Y., 
102 P.Supp. 941—Ortiz v. Union 
Oil Co. of Cal., D.C.N.Y., 102 F. 
Supp. 492—^Federal Elec. Products 
Co. V. Frank Adam Elec. Co., D.C. 
N.Y., 100 P.Supp. 8—Goodman v. 
Southern Ry. Co., D.C.N.Y., 99 P. 
Supp. 862—^Webster-Chicago Corp. 
V. Minneapolis-Honeywell Regula¬ 
tor Co., D.C.Del., 99 P.Supp. 603— 
Dancsecz v. Carnegie-Illinois Steel 
Corp., D.C.Pa., 98 P.Supp. 612— 
Kasper v. Union Pac. R. Co., D.C. 
Pa., 97 P.Supp. 275—Skultety v. 
Pennsylvania R. Co., D.CN.Y., 91 
P.Supp. 118—^Nagle v. Pennsyl¬ 
vania R. Co., D.C.Ohio, 89 P.Supp. 
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factors are evenly balanced, perceptibly inclining 
neither toward one forum nor the other, the action 
remains in the forum of plaintiff's choice,*^® nor are 
judges required to draw hair lines to determine 
where the equities preponderate in a situation where 
they are nearly in balance.76 Exactly how much 
weight must be attached to plaintiff’s choice of 
forum must await the particular facts of each aris¬ 
ing case,*^"^ but his choice is to be accorded less 
weight than would ordinarily be the case where 
plaintiff brings suit in a jurisdiction which is neither 
his home forum nor has any connection whatever 
with the matter in controversy,*^ 8 or where none of 
the operative facts occur within the forum of orig¬ 
inal selection.*^® Where the question of a preferred 
forum as between the several litigants is about even¬ 
ly balanced, the court should decline to give any 
consideration to the question of priority rights to 

a forum. 80 


§510.-Congestion of Court Dock¬ 

et; Possible Time of Trial 

The court, in determining whether a transfer should 
be made, may consider the congestion of the court docket 
in a particular division or district and the time when the 
trial can be conducted, but these factors are not neces¬ 
sarily controlling. 

The court may consider the congestion of the 
court docket in a particular division or district®^ 
but that is not a factor to which great weight is 
assigned,82 and the court should not look to docket 
conditions in order simply to serve the court’s own 

convenience.83 

The time when the trial can be conducted is a 
matter to be considered,84 but the rapidity with 
which the trial can be reached is not necessarily the 
controlling factor in determining whether an action 
should be transferred,85 and while prompt disposi¬ 
tion of litigation is highly desirable86 and clearly 
in the interest of justice,87 it should not be permit- 


822—U. S. V. Scott & Williams, 
Inc., DCN.T., 88 F.Supp. 631. 

Rubin V. General Tire & Rubber 
Co., D.C.N.T., 18 F.R.D. 61. 

75. U.S.—Peyser v. General Motors 
Corp., D.C.N.Y., 168 F.Supp. 626— 
Miller V. National Broadcasting Co., 
D.C.Del., 143 F.Supp. 78. 

76. U.S.—Peyser v. General Motors 
Corp., D.C.N.Y., 158 F.Supp. 626. 

77. U.S.—Pharma-Craft Corp. v. F. 
W. Woolworth Co., D.C.Ga., 144 F. 
Supp. 298, mandamus denied, C.A., 
236 F.2d 911—Paragon-Revolute 
Corp. V. C. F. Pease Co., D.C.Del., 
120 F.Supp. 488. 

78. U S.—Cressman v. United Air 
Lines, Inc., D.C.N.Y., 168 F.Supp. 
404. 

Forum for which plaintiff has shopped 

Plaintiff’s choice of forum was en¬ 
titled to less weight than usual, 
where it appeared that it was merely 
a forum for which plaintiff had 
shopped, without any particular local 
interest in parties or subject matter. 

U.S.—Boggess V. Columbian Rope Co., 
D.C.N.Y., 167 F.Supp. 854. 

79. U.S.—Chicago, R. I. & P. R. Co. 

V. Igoe, C.A Ill., 220 F.2d 299, cer¬ 
tiorari denied 76 S.Ct. 49, 350 U.S. 
822, 100 L.Ed. 735. 

Morgan v. Illinois Cent. R. Co., D. 

C. Tex., 161 F.Supp. 119. 

80. U.S.—^Fort Dodge Laboratories, 
Inc. V. Iowa Co-op. Ass’n, D.C.Iowa, 
147 F.Supp. 606. 

81. U.S.—Sypert v. Bendix Aviation 
Corp., D.C.I11., 172 F.Supp. 480— 
Jurgells V. Southern Motors Exp., 
Inc., D.C.Pa., 169 F.Supp. 346— 
Hostetler v. Baltimore & O. R. Co., 

D. C.Pa., 164 F.Supp. 72—Cox v. 
Food Fair Stores, Inc., D.C.Pa., 163 


F.Supp. 682—Peyser v. General Mo¬ 
tors Corp., D.C.N.Y., 158 F.Supp. 
626—Fort Dodge Laboratories, Inc 
V. Iowa Co-op. Ass'n, D.C.Iowa, 147 
F.Supp. 606—Chas. Pfizer & Co. v. 
Olin Mathieson Chemical Corp., D. 
C.Ga., 131 F.Supp. 21, appeal dis¬ 
missed, C.A., 225 F.2d 718—Revere 
Camera Co. v. Masters Mail Or¬ 
der Co., D.C.Md., 127 F.Supp. 129— 
Sonenshine v. Atlantic Coast Line 
R. Co., D.C.N.Y., 123 F.Supp. 829— 
Rhoton V. Interstate R. Co., D.C. 
Pa., 123 F.Supp. 34—Seaboard Ma¬ 
chinery Corp. V. Bethlehem Steel 
Co., D.C.Fla., 120 F.Supp. 591— 
Anderson v. Buckeye S. S. Co., D. 

C. N.Y., 116 F.Supp. 870—Savage v 
Kaiser Motors Corp., D.C.Minn., 116 
F.Supp. 433—Marks v. Fireman's 
Fund Ins. Co., D.C.N.Y., 109 F.Supp. 
800—First Nat. Bank of Boston v. 
Fidelity & Deposit Co. of Md., D. 
CMass,, 107 F.Supp. 894—Ortiz v. 
Union Oil Co. of California, D.C 
N.Y., 102 F.Supp. 492—^Aircraft Ma¬ 
rine Products V. Burndy Engineer¬ 
ing Co., D.C.Cal., 96 F.Supp. 688— 
Henderson v. American Airlines, 

D. C.N.Y., 91 F.Supp. 191—U. S. v. 
Scott & Williams, Inc., D.C.N.Y., 88 
F.Supp. 531—U. S. V. E. I. Du Pont 
De Nemours & Co., D.C., 83 F.Supp. 
233. 

Caldwell Mfg. Co. v. Unique Bal¬ 
ance Co., D.C.N.Y., 18 F.R.D. 258 
—Sheffield Corp. v. George F, Al¬ 
ger Co., D.C.Ohio, 16 F.R.D. 27. 
D.C.—U. S. V. Swift & Co., D.C., 168 
F.Supp. 661. 

State of court calendar both in 
district where case is pending and in 
district to which it is sought to have 
case transferred should be considered. 
U.S.—Chicago, R. I. & P. R. Co. v. 
Igoe. C.A.I11, 220 P.2d 299, certlo- 
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rari denied 76 S.Ct. 49, 350 U.S. 
822, 100 L.Ed. 735. 

U. S. V. American Linen Sup¬ 
ply Co., D.C.Wis., 134 F.Supp. 21. 

82. U.S.—Davis v. Owens-Corning 
Fiberglas Corp., D.C. Ohio, 161 F. 
Supp. 371—^Peyser v. General Mo¬ 
tors Corp., D.C.N.Y.. 158 F Supp. 
526—Sherman v. Baltimore & O. R. 
Co., D.C.Pa., 122 F.Supp. 492— 
A/S Dampskibsselskabet Svendbord 
V. U. S., D.C.Tex., 116 F.Supp. 603— 

U. S. V. Scott & Williams, Inc., 
D.C.N.Y., 88 F.Supp. 631. 

83. U.S.—Fannin v. Jones, C.A.Ohio, 
229 P.2d 368, certiorari denied 76 
S.Ct. 834, 351 U.S. 938, 100 L.Ed. 
1466. 

84. U.S.—Jurgelis v. Southern Mo¬ 
tors Exp., Inc., D.C.Pa., 169 F. 
Supp. 346—^ox V. Food Pair Stores, 
Inc., D C.Pa., 163 F.Supp. 682— 
Stiffiel Co. V. Sears, Roebuck & Co., 
D.C.N.C., 162 F.Supp. 637—^Morgan 

V. Illinois Cent. R. Co., D.C.Tex., 
161 F.Supp. 119. 

Prompt trial is not without rele¬ 
vance to the convenience of parties 
and witnesses and the interest of 
justice under statute providing for 
transfer. 

U.S.—Fannin v. Jones, C.A.Ohio, 229 
F.2d 368, certiorari denied 76 S.Ct. 
834, 361 U.S. 938, 100 L.Ed. 1465. 

85. U.S.—^Pharma-Craft Corp. v. F. 

W. Woolworth Co., D.C.Ga., 144 P. 
Supp. 298, mandamus denied, C.A., 
236 P.2d 911. 

86. U.S.—Buchanan v. New York 
Cent. R. Co., D.C.Pa., 148 F.Supp. 
732. 

87. U.S.—Fannin v. Jones, C.A.Ohio, 
229 P.2d 368, certiorari denied 76 
S.Ct. 834, 361 U.S. 938, 100 L.Ed. 
1465. 
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ted, ipso facto, to deprive plaintiff of his choice of 
forum.SS Speculations as to the possible time of 
trial are not determinative of the matter,S9 and in 
balancing the conveniences the court must exclude 
delay brought on by the voluntary act of the party 
opposing the transfer when he had another alterna¬ 
tive,® ® The fact that the case was on the ready 
calendar and that a transfer would delay trial is 
not entitled to great consideration where the party 
opposing the transfer has procrastinated in answer¬ 
ing interrogatories served on him by the moving 
party.®^ 

§ 511.-Relevant Advantages and 

Obstacles to Fair Trial 

Although In passing on a motion for a change of 
venue the court cannot presume that a trial will proceed 
other than fairly in any federal forum in which venue 
exists, the court may weigh the relevant advantages and 
obstacles to a fair trial. 

On a motion for a change of venue for the con¬ 
venience of parties and witnesses, the court will 
weigh the relevant advantages®® and obstacles to 
a fair trial,®® including racial prejudice,®^ but the 
fact that a more favorable award of damages may 
be secured in one district rather than another is 
entitled to no consideration in passing on the mo¬ 
tion.® 5 The court cannot assume that juries in 
the district to which transfer is sought are any 
different from juries in the district in which the 
action is brought, or any less likely fairly and 
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honestly to appraise the damages.®® 

A contention that it would be fairer to all con¬ 
cerned to have the litigation settled in a neutral 
forum rather than a forum where one of the parties 
transacts its principal business does not merit serious 
consideration;®'^ and a contention that the forum 
to which transfer is sought is a noted insurance 
center and a trial there would be prejudicial to 
plaintiff is wholly irrelevant where neither party to 
the cause is an insurance company.®® In passing on 
the motion the court cannot presume that a trial 
will proceed other than fairly in any federal forum 
in which venue exists.®® 

§ 512. - Ruling or Order 

Transfer will be granted where the balance of con. 
venience is heavily in favor of, and the interest of Jus¬ 
tice clearly calls for, the transfer; but if for any rea¬ 
son the interest of justice would not be served, a change 
of venue should not be granted. 

Under the statute, 28 U.S.C.A. § 1404 (a), pro¬ 
viding that for the convenience of parties and wit¬ 
nesses, in the interest of justice, a district court 
may transfer any civil action to any other district 
or division where it might have been brought, the 
choice of venue in the interest of justice is deter¬ 
mined by a preponderance of the facts in favor of 
either plaintiff or defendant,^ and the transfer will 
be granted where the balance of convenience is 
heavily in favor of, and the interest of justice clear¬ 
ly calls for, the transfer.® In the absence of any 


88. U.S.—Buchanan v. New York 
Cent. K. Co., D.C,Pa., 148 F.Supp. 
732. 

89. U.S.—U. S. V. National City 
Lines, D.C.CaL, 80 F.Supp. 734, 
motion denied 69 S.Ct. 955, 959, 
337 U.S. 65, 78, 93 L.Bd. 1226. 

90. U.S.—U. S. V. National City 
Lines, supra. 

91. U.S,—^Bowers v. A, H. Bull & 
Co., D.C.N.Y., 144 F.Supp. 646. 

92. U.S.—Sypert v. Bendix Aviation 
Corp., D.C.I11., 172 F.Supp. 480— 
Mazinskl v. Dlght, D.C.Pa., 99 F, 
Supp. 192—^Aircraft Marine Prod¬ 
ucts V. Burndy Engineering Co„ 
D.C.Cal., 98 F.Supp. 688—^Wookey 
V. Waterman S. S. Corp., D.C.N.Y., 
89 F.Supp. 909—^Pan Am. Airways 
V. Consolidated Vultee Aircraft 
Corp., D.C.N.Y., 87 F.Supp. 926. 

93. U.S.—Sypert v. Bendix Aviation 
Corp., D.C.I11., 172 F.Supp. 480— 
Wilson V. Great Atlantic & Pacific 
Tea Co., D.C.Mo., 166 F.Supp, 767 
—^Mazlnski v. Bight, D.C.Pa., 99 F. 
Supp. 192—^Aircraft Marine Prod¬ 
ucts V. Burndy Engineering Co., 
B.aCal., 98 F.Supp. 688—Kirk v. 
Spur Distributing Co., D.C.Del., 95 
F.Supp, 428—^Wookey v. Waterman 


S. S. Corp., D.C.N.Y., 89 F.Supp. 
909—^Pan Am. Airways v. Consoli¬ 
dated Vultee Aircraft Corp., D.C. 
N.Y., 87 F.Supp. 926. 

94. U.S.—^Wilson V. Great Atlantic 
& Pacific Tea Co., D.C.Mo., 166 F. 
Supp. 767. 

Customs aud laws held not factors 
for consideration 

Where plaintiffs’ civil rights were 
allegedly violated in Kentucky at an 
airport, constitutionality of the cus¬ 
toms and laws of Kentucky author¬ 
izing racial segregation constituted 
a federal matter and was neither a 
factor in favor of transfer of the 
action from the Southern District of 
New York to the Eastern District 
of Kentucky nor against it on ground 
that the latter district was the more 
convenient forum. 

U.S.—^Henderson v. American Air¬ 
lines, D.C.N.Y., 91 F.Supp. 191. 

95. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.U1., 220 F.2d 299, cer¬ 
tiorari denied 76 S.Ct. 49, 360 U.S. 
822, 100 L.Bd. 736. 

Hill V. Upper Mississippi Tow¬ 
ing Corp., D.C.Minn., 141 F.Supp. 
692. 


96. U.S.—Tuck V. Pennsylvania R. 
Co., D.C.Pa., 122 F.Supp. 627. 

97. U.S.—Early & Daniel Co. v. 
Wedgefleld, Inc., D.C.N.Y., 164 F. 
Supp. 414. 

98. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.7, 212 F.2d 378. 

99. U.S.—Chicago, R. I. & P. R. Co. 
V. Igoe, C.A.7, 212 P.2d 378. 

1. U.S.—Leppard v. Jordan's Truck 
Line, D.C.S.C., 110 F.Supp. 811— 

U. S. V. E. I. Du Pont De Nemours 
& Co., D.C.I11., 87 F.Supp, 962, cer¬ 
tiorari and mandamus denied F. I. 
Du Pont De Nemours & Co. v. U. S., 
70 S.Ct. 791, 339 U.S. 941, 94 L.Ed. 
1367, appeal dismissed 70 S.Ct. 1002, 
339 U.S. 969, 94 L.Ed. 1370—U. S. 

V. Gerber, D.C.Pa., 86 F.Supp. 176. 

2. U.S.—Sypert v. Bendix Aviation 
Corp., D.C.I11., 172 F.Supp. 480— 
Kuetzing v. American Shopping 
Centers, Inc., D.C.Minn., 171 F.Supp. 
252—Horwitz v. Shalnberg, D.C.N. 
Y., 171 F.Supp. 76—Early & Daniel 
Co. v. Wedgefield, Inc., D.C.N.Y., 
164 F.Supp. 414—^Hostetler v. Bal¬ 
timore & O, R. Co., D.C.Pa., 164 F. 
Supp. 72—Cox V. Food Fair Stores, 
Inc., D.C.Pa., 163 F.Supp. 682— 
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circumstance foreign to convenience of parties and ed only when it is clearly established that in the 
witnesses calling into play separate consideration of interest of justice trial of a case should be had 
the factor of interest of justice, transfer to the in a district other than that where suit is brought 
district of defendant’s choice will be granted if and venue is proper,^ and only if the incon- 
such action will eliminate a considerable portion of venience attending plaintiff’s choice of forum forces 
defendant’s inconvenience without increasing the an apparent hardship on defendant which outweighs 
burden of plaintiff.3 the possible result of injustice to plaintiff if trans¬ 

fer should be granted.^ If for any reason the inter- 
Motions for change of venue should be grant- est of justice would not be served, a change of venue 


stiff el Co. V. Sears, Roebuck & Co., 
D.C.N.C., 162 F.Supp. 637—^Morgan 
V. Illinois Cent. R. Co., D.C.Tex, 
161 F.Supp. 119—Johnson v. Smith 
Meal Co., D.C.N.Y., 160 F.Supp. 208 
—Findeaile v. Chesapeake & O. Ry. 
Co., D.C.N.Y., 169 F.Supp. 629— 
MacNeil Bros. Co. v. Cohen, D.C. 
Md., 158 F.Supp. 126—Hyde v. Great 
Northern R. Co., D.C.Minn., 157 F. 
Supp. 716—Gerety v. Inland News¬ 
paper Representatives, Inc., D.C. 
N.Y., 164 F.Supp. 841—General Cas. 
Co. of America v. Keller, D.C-Wis., 
164 F.Supp. 461—Ayala v. A, H. 
Bull S. S. Co., D.C.N.Y., 148 F.Supp. 
703—^Andino v. The Claiborne, D. 
C.N.Y., 148 F.Supp. 701—U. S. v. 
Kraft Foods Co., D.C.Pa., 146 F. 
Supp. 132—Bowers v. A. H. Bull & 
Co., D.C.N.Y., 144 F.Supp. 646— 
Pharma-Craft Corp. v. F. W. Wool- 
worth Co., D.C.Ga., 144 F.Supp. 298, 
mandamus denied, C.A., 236 F.2d 
911—^Underwood v. Continental As- 
sur. Co., D.C.Tex., 141 F.Supp. 635 
—Clayton v. Swift & Co., D.C.N.C., 
137 F.Supp. 219—^U. S. v. Ameri¬ 
can Linen Supply Co., D.C.Wis., 
134 F.Supp, 21—^Winsor v. United 
Air Lines, Inc., D.C.N.Y., 163 F. 
Supp. 244—Chas. Pfizer & Co. v. 
Olin Mathieson Chemical Corp., D. 

C. Ga., 131 F.Supp. 21, appeal dis¬ 
missed, C.A., 226 F.2d 718—McMa¬ 
hon v. Federal Ins. Co., D.C.Ga., 131 
F.Supp. 6—^Molloy v. Bemis Bro. 
Bag Co., D.C.N.Y., 130 F.Supp. 265 
—Harwich v. Atlantic Coast Line 
R. R., D.C.Mass., 129 F.Supp. 668 
—Brownell v. La Salle Steel Co., 

D. C.Del., 128 F.Supp. 548—Cain v. 
Bo water’s Newfoundland Pulp & 
Paper Mills, D.C.Pa., 127 F.Supp. 
949—General Elec. Co. v. Central 
Transit Warehouse Co., D.C.Mo., 
127 F.Supp. 817—Mutual Life Ins. 
Co. of N. Y. V. Ginsburg, D.C.Pa., 
125 F.Supp. 920, appeal dismissed, 
C.A., 228 P.2d 881, certiorari de¬ 
nied Ginsburg v. Gregg, 76 S.Ct. 
1060, 361 U.S. 979, 100 L.Ed. 1495, 
rehearing denied 77 S.Ct. 26, 362 
U.S. 813, 1 L.Ed.2d 71, rehearing 
denied 78 S.Ct. 114, 365 U.S. 876, 
2 L.Ed.2d 79—Sonenshlne v. Atlan¬ 
tic Coast Line R. Co., D.C.N.Y,, 123 
F.Supp. 829—^Rhoton v. Interstate 
R. Co., D.C.Pa., 123 F.Supp. 84— 
Tuck v. Pennsylvania R. Co., D.C. 
Pa., 122 F.Supp. 627—General Felt 
Products Co. V. Allen Industries, 


D.C.Del., 120 F.Supp. 491—Paragon- 
Revolute Corp V. C. F. Pease Co., 
D.C.Del., 120 F.Supp. 488—Rhodes 
V. Barnett (No. 1), D.C.N.Y., 117 
F.Supp. 312—^Kest v. New York 
Cent. R. Co., DC.N.Y., 116 F.Supp. 
616 — A/S Dampskibsselskabet 

Svendbord v. U. S., D.C.Tex., 116 
F.Supp. 603—^Petroleum Financial 
Corp. V. Stone, D.C.N.Y., 116 F 
Supp. 426—Dulfy v. U. S., D.C NY., 
114 F.Supp. 881—Mire v. Esso Ship¬ 
ping Co., D.C.N.Y., 112 F.Supp. 612 
—^Welch V. Esso Shipping Co., D.C. 
N.Y., 112 F.Supp. 611—McKeen v. 
Union Pac. R. Co.. D.C.Mo., Ill F. 
Supp. 876—Leppard v. Jordan’s 
Truck Line, D.C.S.C., 110 F.Supp. 
811—Faucette v. Lykes Bros. S. S. 
Co., D.C.N.Y., 110 F.Supp. 287— 
Lynch v. Luckenbach S. S. Co, D. 

C. N.Y., 104 F.Supp. 494—^Anthony 

V. RKO Radio Pictures, D.C.N.Y., 
103 F.Supp. 56—Ortiz v. Union Oil 
Co. of California, D.C.N.Y., 102 

F.Supp. 492—Huck Mfg. Co. v. 
Townsend Co., D.C.Pa., 101 F.Supp. 
630—^Lehman v. Napier, D.C.Iowa, 
101 F.Supp. 313—^Wah Sun Lew 
V. American President Lines, D.C. 
N.Y., 100 F.Supp. 328—James v. 
American Pac. S, S. Co., D.C.N.Y., 
99 F.Supp. 1016—^Kasper v. Union 
Pac. R. Co., D.C.Pa., 97 F.Supp. 276 
—^Nicol V. J. C. Penney Co., DC. 
Mich., 97 F.Supp. 83—^Aircraft Ma¬ 
rine Products V. Burndy Engineer¬ 
ing Co., D.C.Cal., 96 F.Supp. 688— 
Mincy V. Detroit & Cleveland Nav. 
Co., D.C.N.Y., 96 F.Supp. 605— 

Tankel v. Seiberling Rubber Co., 

D. C.Cal., 96 F.Supp. 987—Kirk v. 

Spur Distributing Co., D.C Del., 95 
F.Supp. 428—Stewart v. Atchison, 
T. & S. F. Ry. Co., D.C.MO., 92 F. 
Supp. 172—Henderson v. American 
Airlines, D.C.N.Y., 91 F.Supp. 191 
—^Mazula v. Delaware & Hudson R. 
Corp., D.C.N.Y., 90 F.Supp. 966— 
Spence v. Norfolk & W. Ry. Co., 
D.aOhio, 89 F Supp. 823—Walsh v. 
Pullman Co., D.C.N.Y., 89 F.Supp. 
762—McCarley v. Foster-Mllburn 
Co., D.C.N.Y., 89 F.Supp. 643— 

Healy v. New York, N. H. & H. R. 
Co., D.C.N.Y., 89 F.Supp. 614— 

Bounds V. Streckfus Steamers, D.C. 
Del., 89 F.Supp. 242—Hansen v. 
Nash-Flnch Co., D.C.Minn., 89 F. 
Supp. 108—Otto V. Hirl, D.GIowa, 
89 F.Supp. 72—^Huff v. Nashville, 
Chattanooga <Sb St. Louis Ry., D.C. 
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N.Y., 88 F.Supp. 735—Maloney v. 
New York, N. H. & H R. Co., D.C. 
N.Y., 88 F.Supp. 568—Conley v. 

Pennsylvania R. Co., D.C.N.Y., 87 
F.Supp. 980—Apex Elec. Mfg. Co. 
V. Sears, Roebuck & Co., D.C.Ohio, 
87 FSupp. 633—^U. S. v. Briggs 
Mfg. Co.. D.C.Pa., 86 F.Supp. 178— 
Magnetic Engineering & Mfg. Co. 
V. Dings Magnetic Separator Co., 
DC.N.Y., 86 F.Supp. 13, appeal 
dismissed in part and order modi¬ 
fied in part on other grounds, CA., 
178 F.2d 866—Greve v. Gibraltar 
Enterprises, D.C.N.M., 85 F.Supp. 

410— Cinema Amusements v. Loew’s 
Inc., D.C.Del., 85 F.Supp. 319— 
Republiciue Francalse v. M. K. & 

T. Ry. Co. of Texas, D.C.Tex., 85 
F.Supp. 296—Banachowski v. At¬ 
lantic Refining Co., D.C.N.Y., 84 F. 
Supp. 444—Caldwell v. Crowell-Col- 
ller Pub. Co., D.C Fla., 83 F.Supp. 
331—Scott V. New York Cent. R* 
Co., D.C.I11., 81 F.Supp. 815—Richer 
V. Chicago, R. I. & P. R. Co., D.C, 
Mo., 80 F.Supp. 971—Chaffin v. 
Chesapeake & O. Ry. Co., D.C.N.Y., 
80 F Supp. 957—Nunn v. Chicago, 
M., St. P. & P. R. Co., D.C.N.Y., 80- 
F.Supp. 746—^U. S. V. National City 
Lines, D.C.Cal., 80 F.Supp. 734, 
motion denied 69 S.Ct. 956, 959, 337 

U. S. 55, 78, 93 L.Ed. 1226—White 
v. Thompson, D.C.Ill., 80 F.Supp. 

411— Hayes v. Chicago, R. I. & P, 
R. Co., D,C.Minn., 79 F.Supp. 821. 

National Steel Corp. v. Maryland 
Cas. Co., D.C.Pa., IS P.R.D. 166. 
D.C—U. S. V. Swift & Co., D.C., 15g 
F.Supp. 651—^U. S. V. E. I. Du Pont 
De Nemours & Co., D.C., 83 F.Supp. 
233. 

Ill.—Nelson v. Miller, 143 N.E.2d 673, 
11 I11.2d 378. 

Where zetentlon would work Injustice 

Normally court will promptly 
transfer cause on timely motion by 
defendant where retention would work 
injustice to defendant. 

U.S.—^Brainard v. Atchison, T. & S. 
F. Ry. Co., D.C.I11., 81 F.Supp. 211. 

3. U.S.—Miller v. National Broad¬ 
casting Co., D.C.Del., 143 F.Supp. 
78. 

4. U.S.—Huck Mfg. Co. V. Townsend 
Co., D.C.Pa., 101 F.Supp. 630. 

5. U.S—^Wilson V. Great Atlantic & 
Pacific Tea Co., D.C.Mo., 156 F.Supp. 
767. 
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should not be granted.® The order must insure 
that plaintiff will not be prejudiced by the transfer,*^ 
and change of venue should not be ordered when it 
will result in the loss to plaintiff of an important 
witness.® 

Findings in the order transferring the case will be 
presumed to be correct.^ 

Conditions. Where plaintiff justifiably incurred 
expenses in preparing the case for trial, the granting 
of a delayed motion by defendant for a transfer 
may be conditioned on defendant’s payment of such 
expenses.!® As a condition of granting the transfer, 
the court may exact a stipulation that the law relat¬ 
ing to limitations of time and laches to be applied 
in the transferee court will be the same as would 
be applied if the action were to remain in the 
court in which it was originally brought.!! 

§ 513.-Operation and Effect 

The transferring court has no further jurisdiction 
over an action which It has transferred, but the transfer 
is for the purpose of trial alone, and the action remains 
what it was, all further proceedings being merely refer¬ 
red to another tribunal, leaving untouched whatever has 
been already done. 

The transferring court has no further jurisdiction 
over an action which it has transferred where in 
accordance with the order of transfer the papers 
are lodged in the office of the clerk of the court to 
which die cause is transferred.!^ While it has been 
held that an order that an action should be trans¬ 
ferred does not result automatically in a transfer 


of the cause, the transmittal of the papers being the 
S3rmbolic act of transfer,!® a memorandum signed 
by the judge granting the transfer may be deemed 
an order therefor in the absence of any requirement 
therein that a further order be entered, and con¬ 
stitutes a transfer depriving the court of further 
jurisdiction over the action even though the clerk 
has not yet physically transferred the papers to the 
other court, having been requested not to do so by 
the party opposing the transfer.!^ 

Transfer of a civil action to another district or 
division for the convenience of the parties and wit¬ 
nesses in the interest of justice is for the purpose of 
trial alone, and does not deprive plaintiff of a valid 
legal right existing in the forum in which he right¬ 
fully brought his action.!® 

A transfer of the cause from one district to anoth¬ 
er does not vitiate orders made prior to the trans¬ 
fer.!® An action which is transferred remains what 
it was; all further proceedings in it are merely 
referred to another tribunal, leaving untouched 
whatever has been already done.!*^ Where the ac¬ 
tion is commenced in a state court and removed to 
the federal court on the ground of diversity of 
citizenship, on transfer to another federal district 
thereafter, it remains a case of the state of the 
original venue, and is still controlled by the law and 
policy of that state,!® including the statute of limi¬ 
tations.!® An order transferring an action from one 
district court to another does not end the action but 
preserves it as against the running of the statute 


6. XJ.S.—Greve v. Gibraltar Enter¬ 
prises, D.C.N.M., 85 P.Supp. 410. 

Interest of Justice beld not to regnlre 
transfer 

U.S.—Miller & Lux Inc v. Nickel, D. 

C. Cal, 149 F.Supp. 463—^Buchanan 
V. New York Cent. R. Co., D.C.Pa., 
148 F.Supp. 732—^Mason v. Chicago, 
R. I. & Pac. R. Co., D.C.MO., 96 F. 
Supp. 361. 

Interest of Justice held to reguire de¬ 
nial of transfer 

U.S.—^Miller v. National Broadcasting 
Co., D.C.Del., 143 P.Supp. 78. 

7. U.S.—May v. The Steel Navigator, 

D. C.NY., 162 P.Supp. 264. 

8. U.S —Schilling-Hlllier S. A. In¬ 
dustrial E Commercial v. Virginia- 
Carollna Chemical Corp., D.C.N.Y., 
19 F.R.D. 271. 

Close guestion 

Action to recover on fire policies 
commenced by New York corporation 
in New York supreme court and re¬ 
moved to federal district court for 
New York would not be transferred 
to district court for Missouri where 
loss occurred In view of plaintiff’s 
venue privilege, where convenience of 


parties and witnesses presented a 
close question as to whether defend¬ 
ants had made out a strong case for 
transfer, and key witness for plain¬ 
tiff, who was no longer under plain¬ 
tiff’s control and could not be com¬ 
pelled to testify in Missouri, refused 
for stated personal reasons to enter 
Missouri. 

U.S.—Reade Shirts, Inc. v. Common¬ 
wealth Ins. Co. of New York, D.C. 
N.Y., 102 F.Supp. 941. 

9. U S.—Sherck v. Hagan, D.C.N.D., 
136 P.Supp, 293. 

10. U.S.—^Harwich v. Atlantic Coast 
Line R. R., D.C.Mass., 129 F.Supp. 
558. 

11. U.S.—May v. The Steel Naviga¬ 
tor, D.C.N.Y., 152 F.Supp. 254— 
Prechoux v. Lykes Bros. S, S. Co., 
D.C.N.Y., 118 P.Supp. 234. 

12. U.S.—^Drabik v. Murphy, C.A.N. 
Y., 246 F.2d 408. 

Motion for reargumont 

Where two days after clerk, in com¬ 
pliance with order transferring case 
from one federal district to another, 
mailed the papers to the other dis¬ 
trict but one day before the papers 
arrived, plaintiff served notice of mo¬ 
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tion for reargument returnable aft¬ 
er they had arrived, the motion did 
not stay the transfer, and when mo¬ 
tion came to be heard, transferring 
court had already lost all Jurisdic¬ 
tion over the action. 

U.S.—^Drabik v. Murphy, supra. 

13. U.S.—^Magnetic Engineering & 
Mfg. Co. V. Dings Mfg. Co., C.A.N.Y.. 
178 P.2d 866. 

14. U.S.—Sims V. Union News Co., 
D.C.N.Y., 120 P.Supp. 116. 

15. U.S.—Greve v. Gibraltar Enter¬ 
prises, D.C.N.M., 85 P.Supp. 410. 

16. U.S.—Gmsburg v. Mutual Life 
Ins. Co. of New York. D.C.N.Y.. 170 
P.Supp. 212, affirmed, C.A., 263 P. 
2d 608. 

17. U.S.—Magnetic Engineering & 
Mfg. Co. V. Dings Mfg. Co., C.AN. 
Y.. 178 P.2d 866. 

Ginsburg v. Mutual Life Ins. Co. 
of New York, D.C.N.Y., 170 P.Supp, 
212, affirmed, C.A.. 263 P.2d 608. 

18. U.S.—Headrick v. Atchison, T. 
& S. P. Ry. Co., C.A.N.M., 182 P.2d 
305. 

19. U.S.—Headrick v. Atchison, T. 
& S. P. Ry. Co., supra. 
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of limitations and for all other purposes.^o Where 
a federal district court, having jurisdiction over the 
person of defendant, properly transfers the case to 
another district court, the latter likewise has juris¬ 
diction over him.2i 

Refusal of the court, on ordering a transfer, to 
pass on plaintiffs motion to strike certain portions of 
defendant’s answer in deference to the judge who 
will try the case is no more than a continuance of 
the motion to strike and interlocutory .22 

Denial of motion to transfer; renewal of ap¬ 
plication. Where defendant has failed to sustain 
the burden of proving the facts necessary to au¬ 
thorize a transfer, he may renew his application if 
by proper affidavits the facts which were lacking can 
be supplied ;23 and in a multi-judge court, although 
one judge has denied a motion to transfer, another 
judge in the same court has the power and right 
thereafter to entertain another motion to transfer, 
no final judgment having been entered in the cause.^^ 

§514. Remand 

Where the court transferring an action had no power 
to enter an order of transfer, the transferee court will 
remand the action to the court from whence transfer was 
attempted to be made; and an action improperly trans- 
ferred may also be remanded, although the transferee 
court may decline to re-examine the venue question. 

When it appears, in an action transferred under 


28 U.S.C.A. § 1404 (a) providing that for the con¬ 
venience of parties and witnesses, in the interest of 
justice, a district court may transfer any civil action 
to any other district or division where it might have 
been brought, that the transferor court did not have 
power to enter an order of transfer thereunder, 
the transferee court may inquire into and deter¬ 
mine that matter,25 and if the transferor court 
has no power to transfer a given action, then the 
transferee court acquires no jurisdiction^® or 
venue27 over such action, and is not vested with 
power even effectively to dismiss it,28 but will re¬ 
mand the action to the district court from whence 
transfer was attempted to be made.^® 

So, although the transferee court, by reason of the 
principle of comity and considerations for the order¬ 
ly functioning of the judicial process, may decline 
to re-examine the venue question determined by the 
court which transferred the case,20 it has been held 
that where an action was improperly transferred, 
the court to which it was removed has authority to 
remand it to the court of original jurisdiction .21 

Where a case has been transferred, the mere fact 
that two mistrials have resulted in the transferee 
court is not sufficient to authorize the retransfer of 
the cause to the court where it had been originally 
brought on the ground that such transfer was in 
the interest of justice.22 


3. Venue Laid in Wrong Division or District 


§515. In General 

An action improperly Instituted In a district may be 
transferred under the statute providing that the district 
court of a district In which Is filed a case laying venue 
In the wrong division or district may, if it be In the In¬ 
terest of Justice, transfer such case to any district or 
division in which it could have been brought. 

An action improperly instituted in a district may 


be transferred under 28 U.S.C.A. § 1406 (a), which 
provides that the district court of a district in which 
is filed a case laying venue in the wrong division or 
district shall dismiss, or if it be in the interest of 
justice, transfer such case to any district or division 
in which it could have been brought;23 indeed, the 
interests of justice would appear to require transfer 


20 . U.S.—^Norwood v. Kirkpatrick, 
Pa. & S.C.. 75 S.Ct. 644, 349 U.S. 
29, 99 L.Bd. 789. 

Jiffy Lubricator Co. v. Stewart- 
Wamer Corp., C.A.Va., 177 P.2d 
360, certiorari denied 70 S.Ct. 484, 
338 U.S. 947, 94 L.Ed. 584. 

Aircraft Marine Products v. 
Burndy Engineering Co., D.C.Cal., 
96 P.Supp. 588. 

21. U.S.—U. S. V. Reid, D.CA.rk., 104 
P.Supp. 260. 

22. U.S.—Christopher v. American 
News Co., C.A.I11., 176 F.2d 11. 

Appealability of order granting or 
denying change of venue see Fed¬ 
eral Courts § 290. 

23. U.S.—Goodman v. Southern Ry. 
Co., D.C.N.Y., 99 P.Supp. 862. 


24. US.—Sypert v. Miner, C.A.I11., 
266 P.2d 196. 

Sypert v. Bendix Aviation Corp., 
D.G.Ill., 172 P.Supp. 480. 

25. U.S.—^Wilson v. Kansas City 
Southern Ry. Co., D.C.Mo., 101 F. 
Supp. 56. 

26- U.S.—Blaskl v. Hoffman, CA.7, 
260 P.2d 317. 

Wilson V. Kansas City Southern 
Ry. Co., D.C.Mo., 101 P.Supp. 66. 

27. U.S.—^Blaski v. Hoffman, C.A.7, 
260 P.2d 317. 

28. U.S.—^Wilson v. Kansas City 
Southern Ry. Co., D.C.Mo., 101 F. 
Supp. 66. 

29. U.S.—^Blaski v. Hoffman, C.A.7, 
260 P.2d 317. 
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Wilson V. Kansas City Southern 
Ry. Co., D.C.Mo., 101 P.Supp. 66. 

30. U.S.—Rinaldi v. The Elisabeth 
Bakke, D.C.Cal., 107 P.Supp. 976. 

31. U.S.—^U. S. V. 23 Gross Jars, 
More or Less, of Enca Cream, D.C. 
Ohio, 86 P.Supp. 824, appeal dis¬ 
missed, C.A., 181 P.2d 1012—^U. S. 
V. 26 Dozen Bottles, etc., of Wheat- 
amin Brand Cevigards, D.C.Mich., 
60 PSupp. 626. 

32. U.S.—^Atlantic Coast Line R. Co. 
V. Davis, C.A.Pla., 186 P.2d 766. 

33. U.S.—Skilling v. Punk Aircraft 

Co., D.C.M 0 ., 173 P.Supp. 939— 

Jacobson v. Indianapolis Power & 
Light Co., D.C.Ind., 163 P.Supp. 218 
—U. S. V. Welch, D.CN.Y., 151 F. 
Supp. 899—Calhoun v. J. 1. Case 



515 FEDERAL CIVIL PROCEDURE 


35A C.J.S, 


rather than dismissal where the latter would ter¬ 
minate rights without a hearing on the merits, 
for example, by virtue of application of the statute 
of limitations.35 Even if the venue is improper and 
the defense has not been waived, the court may, in 
the interest of justice, transfer the case to a proper 
jurisdiction.^® 

A transfer will not be ordered, however, where 
plaintiff fails to demonstrate any injustice by dis¬ 
missal,®'^ where there are no special circumstances 
which require a transfer in the interests of justice 
and it will be less complicated and more expeditious 
to dismiss the action than to transfer it,®® or where 
the venue was properly laid, and there was no 
serious claim that any inconvenience would be in¬ 
volved by a trial in the forum of plaintiff’s choice;®® 
and the action should not be transferred at the re¬ 
quest of plaintiff in the absence of any demonstra¬ 
tion that plaintiff in good faith, or through excusable 
neglect, inadvertence, or mistake, was led to believe 


that the action might be properly commenced, and 
service of process obtained, in the district in which 
he chose to file it.^® 

A transfer under the statute does not depend on 
the inconvenience of trying the action where it 
has been brought; it presupposes that the judge may 
transfer the action because it has been brought in 
the wrong district.^i 

The statute applies only where the case has been 
filed in the wrong venue and where defendant 
has waived his federal venue privilege there is no 
defect in venue which needs to be cured by the 
transfer.^® 

Absence of any jurisdiction over the person of 
defendant in a personal action, or over the property 
in an in rem action, does not prevent a court from 
transferring the action to another court,^^ but a 
court which has no jurisdiction of the subject matter 
has no power to transfer the case to another court 
under the statute and prior to the enactment of 


Co.. D.aOhio, 150 F.Supp. ISO- 
United Nations Korean Heconstruc- 
tion Agency v. Glass Production 
Methods, Inc., D.C.N.T., 143 F.Supp. 
248—^Mitchell v. Gundlach, D.C. 
Md., 136 F.Supp. 169—Clayton v. 
Swift & Co„ B.aVa., 132 F.Supp. 
154—State of Maryland, for Use and 
Benefit of Brandt v. Eastern Air 
Lines, U.C.N.Y,, 120 F.Supp. 745— 
Petroleum Financial Corp. v. Stone, 
D.aK.Y., 116 F.Supp. 426—Sullivan 
V. Kilgore Mfg. Co.. D.C.N.Y., 100 
F.Supp. 983—Chicago & N. W. Ry. 
Co. V. Davenport, D.C.Iowa, 95 F. 
Supp. 469—Waters v. Plybom, D.C. 
Tenn., 93 F.Supp. 651—^Koons v. 
Kaiser, D.C.N.Y., 91 F.Supp. 611— 
Harmon v. Boland, D.C.N.Y., 90 F. 
Supp. 559—^Hawks V. Maryland & P. 
R. Co., D.C.Pa., 90 F.Supp. 284— 
Lumbermens Mut. Cas. Co. v. Mohr, 
D.C.Tex., 87 F.Supp. 727—Wood v. 
Pennsylvania Greyhound Lines, D. 
C.N-.Y., 86 F.Supp. 91—State of Md , 
for Use and Ben. of Brandt, v. East¬ 
ern Air Lines, D.C.N.Y., 83 F.Supp. 
909—Freiday v. Cowdin, D.C.N.Y., 
83 F.Supp. 516, appeal dismissed, 
C.A., 177 F.2d 1020—Eddington v. 
Texas & N. O. R. Co., D.C.Tex., 83 
F.Supp. 230. 

Savoia Filins S. A. I. v. Vanguard 
Films, D.C.N.Y., 10 F.R.D. 64. 
Xieglslatloii. held to elixnlnate prevl- 
ons necessity for dismissal 
CaJ.—^Monarch Wine Co. v. Butte, 249 
P.2d 291, 113 C.A.2d 833. 

Statute held applicable to suits peud- 
Ixig at time of enactment 
U.S.—Untersinger v. U. S., C.A.N.Y., 
181 F.2d 963. 

Xlnder former provision for manda¬ 
tory transfer, defendant’s motion to 
dismiss, on ground that federal dis¬ 


trict court in which action was 
brought did not have jurisdiction, was 
a sufllclent objection to venue to re- 
auire transfer of cause to proper dis¬ 
trict. 

U.S.—Stamatlou v. Miller, D.C.Pa., 88 
F.Supp. 656. 

34. U.S.—^Dennis v. Galvanek, D.C. 
Pa„ 171 F.Supp. 116—Orzulak v. 
Federal Commerce & Nav. Co., D. 
C.Pa., 168 F.Supp. 15—Wilt v. 
Smack, D.C.Pa., 147 F.Supp. 700. 

35. U.S.—^Dennis v. Galvanek, D.C. 
Pa., 171 F.Supp. 116. 

38. U.S.—Schultz V. McAfee, D.C.Me., 
160 F.Supp. 210. 

37. U.S.—^Jones v. Radio Corp. of 
America, D.C.N.Y., 129 F.Supp. 440. 

Season for rale 

Congressional intent, as specifical¬ 
ly enunciated by statute, was that 
case be dismissed, unless in the in¬ 
terest of justice it appeared proper to 
transfer it to a district in which it 
could have been brought. 

U.S.—Jones v. Radio Corp. of Ameri¬ 
ca, supra. 

38. U.S,—^International Refugee Or- 
I ganization v. Bank of America Nat. 

Trust & Sav. Ass’n, D.C.N.Y., 86 
F.Supp. 884. 

39. U.S,—Olympic Radio & Televi¬ 
sion V. Hozeltine Research, D.C.N. 
Y., 85 F.Supp, 679. 

40. U.S.—Skilling V. Funk Aircraft 
Co., D.C.MO., 178 F.Supp. 939. 

Transfer to forestall ronning of Hmi- 
tations 

(1) Where plaintiff commences ac¬ 
tion in district where plaintiff has 
no reasonable cause to believe that 
service of process can be had on de¬ 
fendant, statute does not entitle plain¬ 
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tiff to have action transferred to 
district where plaintiff can obtain 
service to forestall running of statute 
of limitations In transferee forum. 
U.S.—Skilling v. Funk Aircraft Co., 
supra. 

(2) Where plaintiff, who was a 
resident of Missouri, brought diversi¬ 
ty action against Oklahoma corpora¬ 
tion, in federal district court in Mis¬ 
souri one day before running of stat¬ 
ute of limitations, and no attempt 
was ever made to serve defendant 
with process in Missouri, and there 
was no allegation In the complaint 
and there was no showing attempted 
to be made that defendant had ever 
transacted business in Missouri, 
plaintiiK was not entitled to have the 
cause transferred to federal district 
where defendant had its principal 
place of business. 

U.S.—Skilling v. Funk Aircraft Co., 
supra. 

41, U.S.—Schiller v. Mit-Cllp Co,, C 
A.N.Y., 180 F.2d 654. 

42, U.S.—First Nat. Bank of Chica¬ 
go v. United Air Lines, C.A.I11., 190 
F.2d 493, certiorari denied 71 S.Ct. 
612, 341 U.S. 903, 95 L.Ed. 1342, 
and reversed on other grounds 72 
S.Ct. 421, 342 U.S. 396, 96 L.Ed. 441, 
rehearing denied 72 S.Ct. 675, 343 

U. S. 921, 96 L.Ed. 1334—Riley v. 
Union Pac. R. Co, C.A.I11., 177 F.2d 
673, certiorari denied 70 S.Ct, 350, 
338 U.S. 911, 94 L.Bd. 561. 

43, U.S.—^Kostamo v. Brorby, D.C. 
Neb., 96 F.Supp. 806. 

44, U.S.—Internatio-Rotterdam, Inc., 

V. Thomsen, C.A.Md., 218 F.2d 614. 
Orzulak v. Federal Commerce & 

Nav. Co., D.C.Pa., 168 F.Supp. 16. 

45, U.S.—First Nat. Bank of Chicago 
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§ 1406 (a) the federal district courts did not possess 
the power to order the transfer of a case to another 
district and were required to dismiss actions for 
improper venue, regardless of any resulting injustice 
to the parties.^® 

The court may of its own motion, where the venue 
is improperly laid, direct that the action be trans¬ 
ferred to the proper district court and plaintiff 
may not complain that the judge instead of granting 
defendant’s motion to dismiss transferred the action 
sua sponte.^8 Qn transferring a case laying venue 
in the wrong district, the court will deny a motion 
to strike a defense raising a justiciable issued^ 

Retransfer, Even though the transferee court 
may have the independent power to review the de¬ 
termination of the court transferring the case in 
order to retransfer it, such review will not be under¬ 
taken, since to do so would be a usurpation of an 
appellate function.60 

§ 516. To What District or Division Action 
May Be Transferred 

Under the statute authorizing transfer of a case lay¬ 


ing venue In the wrong division or district to any dis¬ 
trict or division In which It could have been brought, 
transfer Is limited to districts where the suit could be 
originally brought. 

Under the federal statute, 28 U.S.C.A. § 1406 (a), 
authorizing transfer of a case laying venue in the 
wrong division or district “to any district or divi¬ 
sion in which it could have been brought,” the power 
of the court is circumscribed,and transfer is 
limited to districts where the suit could be orig¬ 
inally brought.52 Thus, plaintiff is not entitled to 
have the case transferred to a district wherein de¬ 
fendant was not amenable to process,®^ where de¬ 
fendant has not waived his rights under the venue 
statute and consented to be sued in that district.®^ 
There is, however, some authority holding that if 
the venue was laid in the wrong district it may be 
transferred to another district over the objection 
of defendant even though defendant would not orig¬ 
inally have been amenable to process in such dis¬ 
trict,^5 as where, because of untoward delay re¬ 
sulting from circumstances beyond the control of 
either the court or the parties, statutes of limitation 
and other legal bars might preclude the bringing 
of a new action by plaintiff in another jurisdiction.^® 


X. WITNESSES 


§517. Subpoenas and Attendance Thereun¬ 
der in General 

A subpoena Is an order to a person to appear as a 
witness in the case, and the process may be employed to 
bring evidence before the court. Under the Federal Rules 
of Civil Procedure, subpoenas for the attendance at a 
hearing or trial shall be Issued by the clerk of the dis¬ 
trict in which the hearing or trial Is held at the request 
of any party. 


A subpoena is an order to a person to appear as 
a witness in the case,®*^ and the process of subpoena 
may be employed to bring evidence before the 
court.5® Under the Federal Rules of Civil Proce¬ 
dure, Rule 45 (e) (1), 28 U.S,C.A., subpoenas for 
attendance at a hearing or trial shall be issued by 
the clerk of the district in which the hearing or trial 
is held at the request of any party and ordinarily 


V. United Air Lines, C.AJ11., 190 
F.2d 493, certiorari denied 71 S.Ct. 
612, 341 U.S. 903, 96 L.Ed. 1342, re¬ 
versed on other grounds 72 S.Ct. 
421, 342 U.S. 396, 96 L.Ed. 441, re¬ 
hearing denied 72 S.Ct. 676, 343 U. 
S. 921, 96 L.Ed. 1334. 

46. U.S.—Schultz V. McAfee, D.C. 
Me., 160 F.Supp. 210. 

47. U.S.—Schiller v. Mlt-Clip Co., C. 
A.N.Y., 180 P.2d 654. 

Reusing v. Turner Aviation Corp., 
D.C.I11., 166 P.Supp. 790—Norris v. 
Tates, D.C.Pa., 109 P.Supp. 436. 

4a U.S.—Schiller v. Mit-Cllp Co., 
C.A.N.T., 180 P.2d 664. 

49. U.S.--State of Maryland, for 
Use and Ben. of Brandt, v. East¬ 
ern Air Lines, D.C.N.T., 83 P.Supp. 
909. 

50. U.S.—Gulf Research & Develop¬ 
ment Co. V. Schlumberger Well Sur¬ 
veying Corp., D.C.Del., 98 P.Supp. 
198, mandamus denied, C.A., Gulf 
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Research and Development Co. v. 
Leahy, 193 P.2d 302, affirmed 73 S. 
Ct. 102, 344 U.S. 861, 97 L.Ed. 668, 
rehearing denied 73 S.Ct. 273, 344 
U.S. 900, 97 L.Ed. 696. 

51. U.S.—^Drapkln v. Keene, D.CJ^. 
Y., 128 P.Supp. 182. 

52. U.S.—Blackmar v. Guerre, C.A. 
Lau, 190 F.2d 427, affirmed 72 S.Ct. 
410, 342 U.S. 512, 96 L.Ed. 634. 

McNutt V. United Gas, Coke & 
Chemical Workers of America, C. 
I.O., D.GArk., 108 P.Supp. 871. 
Plaintiff held entitled to transfer 
U.S.—Orzulak v. Federal Commerce 
& Nav. Co., D.C.Pa., 168 P.Supp. 
16. 

53. U.S.—Drapkin v. Keene, D.C.N. 
Y., 128 F.Supp. 182—^Kostamo v. 
Brorby, D.C.Neb., 95 P.Supp. 806 
— ^Pox V. Warner Bros. Pictures, 
D.C.Del., 96 P.Supp. 360. 

54. U.S.—Smith v. Bain, D.C.Pa., 123 
P.Supp. 632. 
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55. U.S.—Schultz V. McAfee, D.C. 
Me., 160 P.Supp. 210. 

56. U.S.—Schultz V. McAfee, supra. 

57. U.S.—^Holbrook v. Caflero, D.C. 
Md., 18 P.R.D. 218. 

58. U.S.—Weinberg v. U. S., C.C.A. 
N.Y., 126 P.2d 1004. 

59. Application to ooturt unnecessary 

(1) Under Federal Rules of Civil 
Procedure, where Issues had been 
Joined, an application to court was 
not necessary to compel attendance 
of witness for examination. 

U.S.—Czuprynski v. Shenango Fur¬ 
nace Co., D.C.N.T., 2 P.R.D. 412. 

(2) Under former Equity Rides, 
Rule 62, a subpoena to testify could 
be issued by the clerk of the court 
without a prior application to the 
court. 

U.S.—Petition of Knight, D.C.N,Y., 
24 P.Supp. 242. 

Pederal law as governing former 
practice 

Even prior to adoption of the Fed- 
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the clerk issues the subpoenas requested.^O a fed¬ 
eral trial judge has a right to retain a witness 
throughout the trial.^i While there is no express 
provision either in the statutes or the Rules of 
Civil Procedure vesting in the court a discretion 
as to the issuance of subpoenas to an indigent party 
in civil proceedings,6^ the court may in its dis¬ 
cretion refuse the request of an indigent litigant in 
a civil case to subpoena witnesses at government 
expense.®^ 

Service, Under the provisions of Rule 45 (e) 
(1), a subpoena may be served at any place within 
the district or at any place without the district that is 
within one hundred miles of the place of the hearing 
or trial specified in the subpoena ; and, when a stat¬ 
ute of the United States provides therefor, the court 
on proper application and cause shown may author- 
i 2 e the service of a subpoena at any other place.®^ 
The one hundred miles distance specified in the Rule 
is to be determined by the ordinary, usual, and short¬ 
est route of public travel and not by a mathematical¬ 
ly straight line between the place of service and 
the place of trial.®^ 


IVho may he subpoenaed and required to attend. 
The Rule places no limit on the number of witnesses 
who may be subpoenaed in a civil action,6® but wit¬ 
nesses beyond the one hundred mile limit specified 
in the Rule are not subject to subpoena.®'^ A non¬ 
resident who is served with a subpoena to take his 
deposition while in the district on a visit and is 
thereafter required to remain for examination on 
written interrogatories and for a further oral exam¬ 
ination is not immune from service of a subpoena 
requiring his attendance at the trial but where 
there is no claim that he has not fully and fairly 
answered all questions, he will not be required to 
return from his home to repeat his testimony at 
the trial.®^ A witness will not be required to ap¬ 
pear at a trial at great inconvenience to himself un¬ 
less it appears that his testimony is necessary to the 
cause.'^® Under a statute providing for the service 
of process on a witness in a foreign country, a 
citizen of the United States residing abroad is 
amenable to process requiring him to appear as a 
witness in a federal court.'^i 


eral Rules of Civil Procedure, 28 U.S. 
C.A., the mode of summoning wit¬ 
nesses in courts of the United States 
was governed hy federal rather than 
by state law. 

U.S.—Texas & P. R Co. v. Nelson, 
Tex., 50 F. 814, 816, 1 C.C.A. 688, 
error dismissed 13 S.Ct. 1063. 149 
U.S. 788, 37 UEd. 958. 

60. U.S.—Estep V, U. S., C.A.Tex., 
261 P.2d 579. 

61. U.S.—^Kanatser v. Chrysler Corp., 
C.A.Okl., 199 F.2d 610, certiorari 
denied 73 S.Ct. 388, 344 U.S. 921, 
97 L.Ed. 710. 

62. U.S.—^Estep v. U. S., C.A.Tex., 
251 F.2d 579. 

63. U.S.—Reid v. Charney, C.A. 
Mich., 235 F.2d 47. 

Refusal held not abuse of discretion 
U.S.—Estep V. U. S., C.A.Tex., 261 F. 
2d 679. 

64. U.S.—^Humphries v. Starns, D.C. 
Alaska, 87 F.Supp. 374. 

Statutes construed with Rule 

(1) Federal Pood, Drug, and Cos¬ 
metic Act provision that subpoenas 
for witnesses who are required to at¬ 
tend a court of the United States, 
In any district, may run into any 
other district in any proceeding un¬ 
der the Act, should be construed in 
pari materia with the Federal Rule 
authorizing subpoena of a witness 
any place within district, or, with¬ 
out district and within one hundred 
miles of place of trial, and the serv¬ 
ice of the subpoena at any other 
place on proper application and cause 


shown when provided therefor by 
federal statute. 

U.S.—^U. S. V. Arizona Canning Co., 
C.A.C 0 I 0 ., 212 F.2d 532. 

(2) Federal Rule relating to serv¬ 
ice of a witness subpoena being sub¬ 
stantially same as language of stat¬ 
ute superseded by Rule adopted to 
continue substance of statute did 
not change law as to service of such 
subpoena which remains as it was 
prior to adoption of Rule and repeal 
of statute, so that court must look 
to intention of congress in enact¬ 
ing statute in order properly to in¬ 
terpret Federal Rule. 

U.S.—^Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mlch., 10 F.R.D. 248 
—Barnhart v. Jones, D.C,W.Va,, 9 
F.R.D. 423. 

Former practice 

(1) For a period prior to Sept. 
19, 1922, provision was made by stat¬ 
ute, on special order of the court or 
judge, to subpoena witnesses in oth¬ 
er districts without regard to dis¬ 
tance; but subsequent to that date 
subpoenas for witnesses in civil cases 
could run into another district for a 
distance of only one hundred miles 
from the place of holding court. 

U.S.—^Vincennes Steel Corporation v. 

Miller, C.C.A.Mlss., 94 F.2d 347. 

70 C.J. p 43 note 76. 

(2) A United States court, pro¬ 
ceeding under state laws in proceed¬ 
ings supplementary to execution, was 
not affected by a provision of such 
laws that a witness could not be com¬ 
pelled to attend in such proceedings 
at a place without the county of his 
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residence or place of business; but 
such court could issue subpoenas for 
witnesses within its district or to 
compel the attendance of witnesses 
from other districts who lived with¬ 
in one hundred miles, as provided by 
the federal statute. 

U.S.—Meyer v. Consolidated Ice Co., 

C. C.N.T., 163 F. 400. 

65. U.S.—Merchant Bank of N. Y. 
V. Grove Silk Co., D.C.Pa., 11 F.R. 

D. 439. 

66. U.S.—Estep V. U. S., C.A.Tex., 
261 F.2d 579. 

67. U.S.—Lynch v. Luckenbach S. 
S. Co., D.C.N.Y., 104 FSupp. 494. 

68. U.S.—^Moffett v. Arabian Am. Oil 
Co., D.C.N.Y., 8 P.R.D. 566. 

69. U.S.—Moffett v. Arabian Am. Oil 
Co., supra. 

70* U.S.—Moffett V. Arabian Am. Oil 
Co., sqpra. 

71. P.C.—^Blackmer v. U. S., 60 App. 
D.C. 141, 49 F.2d 523, affirmed 52 
S.Ct. 252, 284 U.S. 421, 76 L.Ed. 
375. 

Setting aside subpoena and order for 
Issuance 

Where an order directed issuance 
of a subpoena commanding witness 
to appear at trial of action in prog¬ 
ress and directed that person serving 
subpoena should tender three hundred 
dollars as necessary traveling ex¬ 
penses, and subpoena was served but 
witness did not appear as command¬ 
ed, and where it appeared that ten¬ 
der of three hundred dollars was 
made as required, and it did not ap¬ 
pear that witness at time of service 
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In furtherance of sound public policy, courts have 
shown a willingness to relieve the agents and officers 
of administrative boards from the obligation to at¬ 
tend trials betv/een private parties in so far as 
they can do so without impeding or impairing the ad¬ 
ministration of justice.'^^ 

Enforcement; contempt. It is the duty of a per¬ 
son on whom a duly issued subpoena has been served 
to obey it,*^3 and, under Rule 45 (f), the failure to 
do so without adequate excuse may be deemed a 
contempt of the court from which the subpoena 
issued.74 Where proceedings seeking to charge a 
person who has failed to obey a subpoena with 
contempt have been duly instituted, they should not 
be summarily disposed of without giving the party 
instituting such proceedings his day in court.75 
Where evidence shows that a material witness was 
unable to appear by reason of an assault committed 
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on him with the apparent intent of preventing him 
from testifying, the court may grant a request to 
have a physician accompany the marshal and bring 
the witness into court provided he is found to be in 
physical condition to appear.*^ ® 

§ 518. Subpoenas Duces Tecum 

The Federal Rules of Civil Procedure expressly au¬ 
thorize the Issuance of subpoenas for the production of 
documentary evidence, and considerable latitude is per¬ 
mitted in securing the production of documents and 
records. 

Under the Federal Rules of Civil Procedure, Rule 
45 (b), (d), 28 U.S.C.A., a subpoena may issue com¬ 
manding the person to whom it is directed to pro¬ 
duce the books, papers, or documents designated 
therein.'^7 The Rule applies to the production of 
documents and things at the trial as well as to the 
taking of depositions and a subpoena duces tecum 


was physically unable to obey sub¬ 
poena or that obedience would have 
seriously endangered his life or 
health, witness was not entitled to 
have order and subpoena set aside on 
grounds that no tender of the three 
hundred dollars was made, and that 
at time of service he was ill and un¬ 
able to travel to place of trial. 
U.S,—U. S. v. Schenck, D.C.N.Y., 40 
F.Supp. 56, first case, motion de¬ 
nied 40 F.Supp. 56, second case. 

72. D.C.—^Universal Airline v. East¬ 
ern Air Lines, C.A., 188 F.2d 993, 
88 U.S.App.D.C. 219. 

73. U.S.—^Allen Bradley Co. v. Local 
Union No. 3 International Broth¬ 
erhood of Electrical Workers, D.C. 
N.Y., 29 F.Supp. 769. 

74. U.S.—Bough V. Lee, D.C.N.Y., 29 
FSupp. 498. 

75. ConsoUdatloiL erroneously re¬ 
fused 

Where petitioner, on day before 
service on him of order to show 
cause why he should not be adjudged 
in contempt of court for failing to 
obey subpoena, applied to another 
judge of district for an order on 
attorneys for parties in pending suit 
to show cause why an order to show 
cause, or other mandate, requiring 
petitioner to appear and show cause 
why he should not be punished for 
contempt should not be quashed on 
ground that subpoena was never serv¬ 
ed on him, such judge erroneously 
refused to consolidate orders for 
hearing on return day of order initi¬ 
ating contempt proceedings and erro¬ 
neously proceeded to determine issue 
of contempt on affidavits filed in be¬ 
half of petitioner on day of hearing. 
U.S.—^Application of Tracy, C.C.A.N. 
Y., 106 F.2d 96, certiorari denied In 
re Tracy, 60 S.Ct. 129, 308 U.S. 697, 
84 L.Ed. 500. 

76. U.S.—Russell v. Monongahela 


Ry. Co., D.C.Pa., 159 F.Supp. 650, 
affirmed, C.A., 262 P.2d 349. 

77. U.S.—403-411 East 65th Street 
Corporation v. Ford Motor Co., D. 

C. N.Y., 27 F.Supp. 37—Bough v. 
Lee, D.CN.Y., 26 F.Supp. 1000. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., D.C.N.Y., 19 P.R.D. 532 
—Pathe Laboratories v. Du Pont 
Film Mfg. Corporation, D.C.N.Y., 3 
P.R.D. 11—U. S. V. Aluminum Co. 
of America, D.C.N.Y., 1 F.R.D. 62 
—^U. S. V. Aluminum Co. of Ameri¬ 
ca, D.C N.Y., 1 F.R.D. 57. 
XTixemployment Insurance records 
In action under Jones Act to re¬ 
cover damages for alleged injuries 
and to recover for maintenance and 
cure, defendant was entitled to have 
produced records of Division of 
Placement and Unemployment In¬ 
surance of state Department of La¬ 
bor indicating whether or not any 
benefits had been paid to plaintiff and 
amount and duration thereof since 
specified date. 

U.S.—Vazquez v. A. H. Bull S. S. Co., 

D. C.N.Y., 91 F.Supp. 618. 

Becords In state court proceedings 

If papers and records in proceed¬ 
ings in state court Involving landlord 
and tenant should be material to ac¬ 
tion in federal district court to re¬ 
cover damages because of alleged 
violation of the Soldiers' and Sailors’ 
Civil Relief Act, they could be sub¬ 
poenaed for use at the trial in feder¬ 
al district court. 

U.S.—Spamplnato v. M. Breger & 
Co., D.C.N.Y., 124 F.Supp. 119. 
Subpoena arising out of pretrial con¬ 
ference 

Where, at pre-trial conference, de¬ 
fendant contended that photostatic 
copies showed certain conditions it 
wished to inquire into, original con¬ 
tracts would be subpoenaed. 

U.S.—^Venn-Severln Machine Co. v. 
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John Kiss Sons Textile Mills, D.C. 
N.Y., 2 P.R.D. 4. 

Issuance authorized, by statute 

The issuance of subpoenas duces 
tecum is also authorized under 28 
U.S C.A. § 1661, which provides that 
federal courts shall have power to 
issue all writs which may be neces¬ 
sary for the exercise of their respec¬ 
tive jurisdictions, and agreeable to 
the usages and principles of law. 
U.S.—Weinberg v. U. S., C.C.A.N.Y., 
126 F.2d 1004. 

Former practice 

(1) Prior to adoption of Federal 
Rules of Civil Procedure, 28 U.S.C.A. 
the federal courts were authorized 
to issue subpoenas duces tecum only 
in cases in which such practice had 
been authorized by statute. 

U.S.—Janssen v. Belding-Cortlcelll, 

C. C.A.Pa., 84 F.2d 677. 

(2) Under the Equity Rules, the 
proper procedure for procuring a sub- 
pcena duces tecum in an equity ac¬ 
tion in federal court was to apply to 
the court on notice to the prospective 
witness for an order directing the 
clerk to issue a subpoena duces tec¬ 
um. 

U.S.—Petition of Knight. D.C.N.Y., 24 
F.Supp. 242. 

(8) Under statute preceding Feder¬ 
al Rules which authorized federal 
courts on motion and due notice 
thereof to require parties to produce 
books or writings in their possession 
or power, production by plaintiff was 
required in action by an Austrian 
state against brokers who took over 
account of brokers who allegedly 
converted plaintiff’s securities. 

U.S,—Land Oberoesterreich v. Gude, 

D. C.N.Y., 19 F.Supp. 782. 

78. U.S.—U. S. V. B. I. Du Pont De 
Nemours & Co., D.C.Ill., 14 F.R.D. 
341. 
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for the production of certain documentary evidence 
at the trial may be issued as of course without an 
order of the court.In construing Rule 45 (b), 
due consideration should be given to Rules 26, 30, 
34, dealing with depositions pending action, deposi¬ 
tions on oral examination, and discovery and pro¬ 
duction of documents and things,and production 
of pertinent records can be compelled only by 
subpoena duces tecum issued tmder the Rules.^i 
A federal court has no authority to order the cus¬ 
todian of records to produce them in court if the 
custodian resides outside the district in a place more 
than one hundred miles from the place of trial.^^ 
Under Rule 45 (d), a subpoena commanding the 
production of documents can only be issued in con¬ 
nection with the taking of a deposition.^3 

Considerable latitude is permitted in securing the 
production of documents and records,but the court 
should be careful to see that the right to subpoena 
shall not be exercised to the extent that it de¬ 
generates into a pure fishing expedition and the 
demand of the subpoena may not be unreasonable 
or oppressive.^® The Rule does not limit the pro¬ 


duction of papers which are relevant,but generally 
it must appear that the papers called for are rele¬ 
vant,®® and the subpoena should be limited to docu¬ 
ments, agreements, letters, cables, and other data 
which bear on the issues.®® The test which is set 
forth in the Rule itself is whether the request for 
material for use at the trial is tmreasonable and 
oppressive,®® and this can be determined only by 
reference to the particular circumstances present 
in each case wherein such a request is made.®i A 
subpoena duces tecum which fails to identify the de¬ 
sired documents is too broad.®^ 

In order not to frustrate or embarrass an author¬ 
ized inquiry, a court should construe a subpoena 
duces tecum for the production of documents be¬ 
fore grand juries or other similar bodies somewhat 
more favorably than it is permitted to do in an equi¬ 
ty suit.®® 

Possession and control of document. Although 
one cannot be compelled to produce under a sub¬ 
poena a document which is neither in his possession 
nor under his control,®^ the force of a subpoena for 
production of documentary evidence generally reach- 


79. XJ.S.—Crary v. Porter, C.C.A.Ark., 
157 F.2d 410, followed in Crawford 
V. Porter, 167 P.2d 677. 

80. XJ.S.—^Fox V. House, D.C.Okl., 29 
F.Supp. 673. 

XJ. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N.T., 1 F.R.D. 62. 

81. XJ.S.—Chemical Specialties Co. v. 
Ciba Pharmaceutical Products, D. 
C.N.J., 10 P.R.D. 600. 

82. XJ.S.—Chessman v. Teets, C.A. 
CaL, 239 P.2d 206, vacated on oth¬ 
er grounds 77 S.Ct. 1127, 354 XJ.S. 
156, 1 L<.Ed.2d 1253. 

83. XJ.S.—^Beegle v. Thomson, D.C. 
HL, 2 F.R.D. 82. 

84. XJ.S.—Chase Nat, Bank of City 
of New York v. Portland General 
Electric Co., D.C.N.T,, 2 P.R.D. 484. 

85. XJ.S.—Chase Nat. Bank of City 
of New York v. Portland General 
Electric Co., supra. 

86. U.S.—Shepherd v. Castle, D.C. 
Mo., 20 F.R.D. 184—Chase Nat. 
Bank of City of New York v. Port¬ 
land General Electric Co., D.C.N.Y., 
2 F.R.D. 484. 

87. XJ.S.—Chase Nat. Bank of City 
of New York v. Portland General 
Electric Co., supra. 

88. XJ.S.—Chase Nat. Bank of City 
of New York v, Portland General 
Electric Co., supra. 

Failtire to require production held not 
error 

(1) In suit by withdrawing bond¬ 
holders against protective committee 
for owners of Florida drainage dis¬ 
trict bonds for an accounting of re¬ 


ceipts and disbursements, failure of 
master to require production at hear¬ 
ing of original records of commit¬ 
tee’s secretary and depositary, min¬ 
utes of committee, correspondence 
between committee members and be¬ 
tween committee and counsel was 
not error, where matters sought to 
be proved were not so much contents 
of records but whether committee had 
traded in bonds and committee mem¬ 
bers had testified on such matter. 
U.S.—Titus V. Rorick, C.C.A.Ohlo, 167 
F.2d 571, certiorari denied Titus 
V. Spitzer-Rorich Trust & Sav. 
Bank, 69 S.Ct. 44, 835 U.S. 822, 93 
L.Bd, 376. 

(2) Refusal of court, in habeas 
corpus hearing on question whether 
transcript on appeal from death sen¬ 
tence had been fraudulently pre¬ 
pared, to allow prisoner, as proof 
that substitute reporter had misrep¬ 
resented his ability to transcribe 
notes of deceased reporter because 
of incapacity arising from alcoholism, 
to obtain orders requiring production 
of files relating to his arrest and 
hospital records, was, under circum¬ 
stances, proper. 

XJ.S.—Chessman ▼. Teets, C.A.Cal., 
239 F.2d 205, vacated on other 
grounds 77 S.Ct, 1127, 354 U.S. 156, 
1 L.Ed.2d 1263. 

89. U.S.—^Pathe Industries, Inc. v. 
General Film Distributors, Limit¬ 
ed, D.C.N.Y., 14 P.R.D. 464. 

90. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co., D.C.I11., 14 F.R.D. 
341. 


91. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co., supra. 

Material available before trial 
Where material sought by sub¬ 
poena duces tecum for use in rebut¬ 
tal was available to government be¬ 
fore trial, and government had means 
of acquiring additional materials per¬ 
tinent to issues long before and dur¬ 
ing presentation of its case in chief, 
and material sought would require 
considerable research and time, sub¬ 
poena would be denied. 

U.S.—U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., supra. 

92. U.S.—^Pathe Industries, Inc. v. 
General Film Distributors, Limit¬ 
ed, D.C.N.Y., 14 F.R.D. 464. 

93. U.S.—^U. S. v. Aluminum Co. of 
America, D.C.N.Y., 1 F.R.D. 67. 

94. U.S.—In re Rivera, D.C.N.Y., 79 
F.Supp. 610. 

Records not kept In United States 

Records of depositor’s account with 
foreign branch of national bank, not 
kept in the United States, are not so 
within the “control” of the main of¬ 
fice in the United States, as to be 
subject to production by subpoena 
duces tecum served In the United 
States in bankruptcy proceeding in 
view of statutes providing that ac¬ 
counts with foreign branch are to be 
conducted independently of home of¬ 
fice, notwithstanding ultimate power 
as well as responsibility with respect 
to operations of bank rested with na¬ 
tional bank Itself. 

U.S.—In re Harris, D.C.N.Y., 27 F. 
Supp. 480. 
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es all documents under the control of the person or 
corporation ordered to produce,and it makes no 
difference that a particular document is kept at a 
place beyond the territorial jurisdiction of the court 
that issues the subpoena,^6 the test being one of 
control and not of location^or possession.®^ In 
determining whether a corporation should be com¬ 
pelled to produce a document, there is a presump¬ 
tion that the corporation is in the possession and 
control of its own books.®® 

Prepayment of costs. The court may condition 
denial of the motion on the advancement, by the 
person in whose behalf the subpoena is issued, of the 
reasonable cost of producing the books, papers, or 
documents.! A subpoena duces tecum under the 
Federal Rules of Civil Procedure does not require 
the witness to prepare papers for the adverse party 
or to compile information contained in the records 
referred to, but merely to produce the designated 
documents,® and any necessary compilation must be 


at the expense of the party requesting it.3 So, where 
information sought by means of a subpoena duces 
tecum will require some compilation, the witness 
is not required to bring that information into court 
in its condensed form except on prepayment of the 
cost of compilation by the party obtaining the sub¬ 
poena.'* 

Quashing, The court, on motion made promptly 
and in any event at or before the time specified in 
the subpoena for compliance therewith, may quash 
the subpoena, or any item thereof, if it is imreason- 
able and oppressive,^ but before the court can quash 
a subpoena it must have jurisdiction of the persons 
or parties whom it would seek to affect or enjoin.® 

When the right to production is challenged by a 
motion to quash a subpoena duces tecum, Rule 45 (b) 
must be taken as requiring a showing of materiality 
or probable materiality of the documents as evidence 
as a condition to denying the motion'^ and the 


Control witMn district acgnlred un¬ 
der compulsion 

The fact that transcript of rec¬ 
ord of depositor’s account In forelgrn 
branch, not kept in the United States, 
was physically within control of na¬ 
tional bank, within district, when 
referee in bankruptcy made ruling 
that bank was not required to pro¬ 
duce transcript on subpoena duces 
tecum, on which referee had pre¬ 
viously ordered bank to produce copy 
of account, did not affect question 
whether bank could be required to 
produce transcript, since it had not 
been brought into district volun¬ 
tarily, but under compulsion of rul¬ 
ing which referee later retracted, 
TJ.S.—In re Harris, supra. 

®5. U.S.—Bough V. Lee, D.C.N.Y., 

29 F.Supp. 498. 

Braubh 

(1) Where New York bank estab¬ 
lished a branch at Puerto Rico that 
was conducted as a separate unit, 
but by-laws of New York bank show¬ 
ed that it had full control over rec¬ 
ords of branch in Puerto Rico, as¬ 
sistant cashier of New York bank 
could be required to appear in tax 
proceedings relating to a resident of 
Puerto Rico, to give testimony in 
the matter of the tax liability of the 
resident, and to produce books and 
papers with respect to the accounts 
of resident in Puerto Rican branch. 
U.S.—In re Rivera, D.C.N.Y., 79 F. 

Supp. 510. 

(2) Fact that organic law of Puer¬ 
to Rico provides that internal reve¬ 
nue laws of the United States, with 
certain exceptions, shall not be ap¬ 
plicable to Puerto Rico, did not pre¬ 
vent issuance in New York of sum¬ 
mons on assistant cashier of New 


York bank having a branch in Puerto 
Rico, to require him to appear and 
give testimony in the matter of the 
tax liability of a resident of Puerto 
Rico, and to produce books and pa¬ 
pers. 

U.S.—In re Rivera, supra. 

96- U.S.—In re Harris, D.C.N.Y., 27 
F.Supp. 480. 

97. U.S.—In re Rivera, D.C.N.Y., 79 
F.Supp. 610—In re Harris, D.C.N. 
Y., 27 F.Supp. 480. 

98. U.S.—^Bough V. Lee, D.C.N.Y., 
29 F.Supp. 498. 

99. U.S.—In re Rivera, D.C.N.Y., 79 
F.Supp, 610. 

1. U.S.—Fox V. House, D.C.Okl., 29 
F.Supp. 673. 

Shepherd v, Castle, D.C.Mo., 20 
F.R.D. 184. 

2. U.S.—Ulrich v. Ethyl Gasoline 
Corporation, D.C.Ky., 2 F.R.D. 367. 

3. U.S.—^Ulrich v. Ethyl Gasoline 
Corporation, supra. 

4. U.S.—^Ulrich v. Ethyl Gasoline 
Corporation, supra. 

5. U.S.—Crary v. Porter, C.C.A,Ark., 
167 P.2d 410, followed in Crawford 
V. Porter, 167 F.2d 677. 

403-411 Bast 66th Street Corpo¬ 
ration V. Ford Motor Co., D.C.N.Y., 
27 F.Supp. 37. 

Polley Amusement Holding Cor¬ 
poration V. Randforce Amusement 
Corporation, D.C.N.Y., 1 F.R.D. 496 
—^U. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N.Y., 1 F.R.D. 62. 

Matters considered on motion 

Where counsel were in square con¬ 
flict about the facts, the court in 
passing on motion by defendant to 
quash an item of a subixBna duces 
tecum would not accept the state¬ 
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ments of either side about the facts, 
but would base determination exclu¬ 
sively on papers submitted. 

U.S.—^U. S. V. Aluminum Co. of Amer¬ 
ica, supra. 

Modification 

Where action was brought by gov¬ 
ernment against employer for breach 
of contract on violations of Walsh- 
Healey Public Contracts Act, and 
subpoena duces tecum was served on 
employer with respect to records of 
employment, and no cause of action 
was available to government prior to 
two years preceding start of admin¬ 
istrative hearings by department of 
labor on violations of act, subpoena 
would not be quashed in its entirety 
but modified to comply with regula¬ 
tions requiring employer to maintain 
records for period of four years. 

U.S.—^Billera v. Mitchell, D.C.Pa., 166 
F.Supp. 701. 

Held not unreasonable, oppressive 
or burdensome 

U.S.—Campbell v. American Fabrics 
Co., D.C.N.Y., 2 F.R.D. 346. 

6. U.S.—^In re Motion to Quash Sub¬ 
poenas and Vacate Service, D.C.Pa., 
146 F.Supp. 792. 

7. U.S.—Chase Nat. Bank of City of 
New York v. Portland General 
Electric Co., D.C.N.Y., 2 P.R.D. 484 
—^U. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N.Y., 1 F.R.D. 62—U. S. v. 
Aluminum Co. of America., D.C. 
N.Y., 1 F.R.D. 67. 

trsefnlness for purpose of refresh, 
ing memory of a witness is not 
ground for requiring production of 
document by means of a subpoena 
duces tecum. 

U.S.—^U. S. V. Aluminum Co. of 
America, D.C.N.Y., 1 F.R.D, 62. 
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subpoena may be quashed if it requires the produc¬ 
tion of immaterial and irrelevant documents,^ or 
the subpoena may be limited to the production of 
material and relevant matters.® On a motion for an 
order quashing or modifying the subpoena, the party 
serving it is required to make the same showing of 
good cause as is required by Rule 34, relating to the 
discovery and production of documents and things 
for inspection, copying, or photographing.^® 

A subpoena duces tecum may be quashed if served 
outside the district in a place more than one hun¬ 
dred miles from the place of trial,ii but it is not 
ground for quashing a subpoena duces tecum for the 
production of certain documentary evidence at the 
trial that it was issued without an order of the 
court.i2 The fact that the records required to be 
produced are voluminous and cumbersome and scat¬ 
tered throughout various plants does not warrant 
quashing the subpoena,and neither does a con¬ 
tention that production of records always subject to 
the scrutiny of taxing and other governmental au¬ 
thority will result in the disclosure of valuable trade 
secrets.i^ 

The Rule authorizing the court to quash unreason¬ 
able and oppressive subpoenas duces tecum must be 
read in conjunction with Rule 53 authorizing special 
masters to require the production of evidence on all 
matters embraced in the reference and rule on the 
admissibility of evidence unless otherwise directed 
by the order of reference,^® and the court will not 
quash a subpoena ordering production of certain 
records before a special master unless the master's 
finding that the documentary evidence sought was 
clearly erroneous.^® 

Enforcement; contempt. It is expressly provided 
in the Federal Rules of Civil Procedure, Rule 45 (f), 
28 U.S.C.A., that failure by any person without 
adequate excuse to obey a subpoena served on him 
may be deemed a contempt of the court from which 


the subpoena issued. A motion to punish for con¬ 
tempt will be denied, however, where the subpoena 
duces tecum was too broad.^*^ Rule 62 (a) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., 
providing that no execution shall issue on a judg¬ 
ment until the expiration of ten days after its entry 
does not apply to a civil contempt proceeding for 
refusal to comply with the direction of the court for 
the production of certain books and records.^® 
Where refusal of witnesses to produce records and 
testify was based on a treasury regulation condition¬ 
ing the giving of documents or testimony on the 
obtaining of prior approval, and recourse was not 
had to the prescribed procedures, a petition to en¬ 
force the subpoenas will be denied.^® 

§ 519. Habeas Corpus ad Testificandum 

A writ of habeas corpus ad testificandum can issue 
In a proper case by the Judge in any district to bring 
before him any federal prisoner confined in any federal 
penal institution in the country. 

A writ of habeas corpus ad testificandum can 
issue in proper cases by the judge in any district 
in the United States to bring before him any federal 
prisoner confined in any one of the numerous fed¬ 
eral penal institutions in the country.®® An appli¬ 
cation for such a writ is addressed to the discretion 
of the trial court, whose action will not be disturbed 
in the absence of an abuse of discretion.®^ 

§ 520. Compensation 

In a proper case a witness In a federal court is enti¬ 
tled to an attendance fee and to an allowance for mile¬ 
age and subsistence. 

Under 28 U.S.C.A. § 1821, witnesses attending in 
United States courts or before United States com¬ 
missioners are entitled to the payment of a certain 
fee for each day’s attendance and for the time neces¬ 
sarily occupied in going to, and returning from, 
the same.®® In addition to the attendance allow- 


8. U.S.—^Pathe Laboratories v. Du 
Pont Film Mfg-. Corporation, D.C. 
N.Y., 3 F.R.D. 11—Chase Nat. Bank 
of City of New York v. Portland 
General Electric Co., D.C.N.Y., 2 
P.R.D. 484. 

9. U.S.—Chase Nat. Bank of City 
of New York v. Portland General 
Electric Co., supra. 

10. U.S.—Sensytrol Corp. v. Radio 
Corp. of America, D.C.N.Y., 18 F. 
R.D. 279. 

11. U.S.—^Merchant Bank of N. Y. 
V. Grove Silk Co., D.C.Pa., 11 F.R. 
D. 439, 

12. U.S.—Crary v. Porter, C.C.A. 
Ark., 157 P.2d 410, followed in 
Crawford v. Porter, 157 F.2d 677. 


13. U.S.—^Pathe Laboratories v. Du 
Pont Film Mfg. Corporation, D.C. 
N.Y., 3 F.R,D. 11. 

14. U.S.—^Pathe Laboratories v. Du 
Pont Film Mfg. Corporation, su¬ 
pra. 

15. U.S.—^Pathe Laboratories v. Du 
Pont Film Mfg. Corporation, su¬ 
pra. 

13. U.S.—^Pathe Laboratories v. Du 
Pont Film Mfg. Corporation, su¬ 
pra. 

17. U.S.—^Pathe Industries, Inc. v. 
General Film Distributors, Limit¬ 
ed, D.C.N.Y., 14 F.R.D. 464. 

18. U.S.—Patterson v. Lumbard, D. 
C.N.Y., 16 F.R.D. 140. 


19. U.S.—Fowkes v. Dravo Corp., 
D.C.Pa., 5 P.R.D. 51. 

20. U.S—Sanders v. Brady, D.C.Md., 
67 P.Supp. 87. 

21. U.S.—Oxman v. U. S., C.C.A. 
Iowa, 148 P.2d 750, 159 A.L.R. 156, 
certiorari denied 65 S.Ct. 1669, 325 
U.S. 887, 89 L.Ed. 2001, rehearing 
denied 66 S.Ct. 14, 326 U.S. 804, 90 
L.Ed. 490, rehearing denied 66 S. 
Ct. 133, 326 U.S. 807, 90 L.Ed. 492. 

22. U.S.—^Vincennes Steel Corpora¬ 
tion V. Miller, C.C.A.Miss., 94 F. 
2d 347. 

Compensation of witnesses general¬ 
ly see Witnesses §§ 35-48. 

Fees and expenses of witnesses tax¬ 
able as costs see Infra §§ 1289, 1290. 
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ance, mileage^^ and subsistence^^ allowances are 
also recoverable in a proper case. While the 
mileage allowable to a witness outside the district 
is usually limited to one hundred miles,25 the statute 
does not itself limit the mileage, but the limitations 
have been imposed by custom of the courts,26 and 
there are cases in which the customary limitation has 
not been followed.^'^ 

Much latitude must be given to counsel in deter¬ 
mining on what days his witnesses must be in at¬ 
tendance at the trial,28 and their attendance fees 
and subsistence allowances are not necessarily limit¬ 
ed to those days on which they testified.29 If it is 
necessary for a witness to be in attendance through¬ 
out a long trial he is entitled to witness fees even 
though the trial was an extended one.20 If a ma¬ 
terial witness who testifies is required to remain in 
attendance throughout the trial, such attendance 
is presumed necessary in the absence of a showing 
to the contrary, and the per diem may be allowed 
for each day he was in attendance whether or not 
he testified.2i 


The circumstance that a witness testified volun¬ 
tarily rather than under subpoena does not deprive 
him of his right to witness fees.®^ The amounts 
allowed a witness are recoverable from the party 
at whose instance he attends, whether a subpoena 
be served or attendance be by prior agreement in 
lieu of service.23 

§ 521. Competency 

Under the Federal Rules of Civil Procedure the com¬ 
petency of witnesses to testify is determined in iike man¬ 
ner as the competency of evidence by a consideration of 
United States statutes and rules of evidence heretofore 
applied in equity proceedings, as well as by the rules 
of evidence applied by the state court where the United 
States court Is held. 

Under the Federal Rules of Civil Procedure, Rule 
43 (a), 28 U.S.C.A., the competency of a witness to 
testify is determined in like manner as the compe¬ 
tency of evidence, by a consideration of United 
States statutes and rules of evidence heretofore ap¬ 
plied in equity proceedings, as well as by the rules of 
evidence applied by the state court where the United 
States court is held.34 This Rule liberalizes rather 


23. U.S.—^Vincennes Steel Corpora¬ 
tion V. Miller, supra. 

Roden v. Empire Printing Co., 
X).C.Alaska, 135 F.Supp. 665, af¬ 
firmed, C.A., 247 F.2d 8. 

Alaska—Quailey v. Altken, 4 Alaska 
291. 

Party 

Fact that witness was a party was 
no objection to payment of mileage 
fees. 

U.S.—Humphries v. Starns, D,C.Alas- 
ka, 87 F.Supp. 374. 

Increased mileage rates 

Under statutes, one of which pre¬ 
scribes a mileage rate for witnesses 
in attendance in a federal court or 
before any officer pursuant to law, 
the other of which allows mileage at 
an increased rate for witnesses in a 
particular district court, a witness in 
attendance in a hearing before a 
United States commissioner is enti¬ 
tled only to mileage fixed in the first 
statute. 

U.S.—U. S. V. Butler, 1 Puerto Rico 
Fed. 411. 

Witness subpoenaed to testify in an¬ 
other action 

(1) Where plaintiff came to Alaska 
to testify in his own action and did 
testify therein, and was subpoenaed 
by defendants to testify in a second 
action to which he was not a party, 
but plaintiff did not testify therein, 
plaintiff was entitled to full mileage 
and attendance fees in first action. 
U.S.—^Humphries v. Starns, D.C.Alas¬ 
ka, 87 F.Supp. 374. 

(2) Where nonresident plaintiff tes¬ 
tified in his own action in Alaska and 
also in second action to which he was 


not a party under subpoena by de¬ 
fendant, plaintiff was entitled to full 
mileage and attendance fees in each 
action. 

U.S.—Humphries v. Starns, supra. 

24. U.S.—Hayes v. Surface Combus¬ 
tion Corporation, D.C.N.Y., 25 F. 
Supp. 515. 

25. U.S.—^Vincennes Steel Corpora¬ 
tion V. Miller, CC.A.Miss., 94 F.2d 
347. 

Kirby v. U. S., C.C.A.Mont., 273 
F. 391, affirmed 43 S.Ct. 144, 260 
U S. 423, 67 L.Ed, 329. 

70 C.J. p 78 notes 9-11. 

26. U.S.—^Kemart Corp. v. Printing 
Arts Research Uaboratories, Inc., 
C.A.Cal., 232 F.2d 897, 57 A.L.R. 
2d 1234. 

27. U.S.—^U. S. V. Sanborn, C.C.Mass., 
28 F. 299, reversed on other 
grounds 10 S.Ct. 812, 136 U.S. 271, 
34 L..Ed. 112. 

70 C.J. p 78 note 8. 
l^lmitation held not applicable 

(1) Where witness entered judicial 
district at point some two hundred 
fifty miles from place of trial, he be¬ 
came amenable to process at such 
point and became entitled to recover 
his mileage from such point, and 
one hundred-mile limitation was not 
applicable. 

U.S.—^Kemart Corp. v. Printing Arts 
Research Laboratories, Inc., C.A. 
Cal., 232 F.2d 897, 57 A.L.R.2d 1234. 

(2) In view of law on subject as 
it existed at time of trial it has been 
held that witness who testified in dis¬ 
trict court of Alaska was entitled to 
mileage from place where he entered 
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territory to place where trial was had, 
and return, and no more. 

U.S.—Humphries v. Starns, B.C.Alas¬ 
ka, 87 F.Supp. 374. 

28. U.S.—Hayes v. Surface Combus¬ 
tion Corporation, D.C.N.Y., 25 F. 
Supp. 616. 

29. U.S.—^Hayes v. Surface Combus¬ 
tion Corporation, supra. 

30. U.S.—^Humphries v. Starns, D.C. 
Alaska^ 87 F.Supp. 374. 

31. U.S.—^Humphries v. Starns, su¬ 
pra. 

32. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 67 A.L.R.2d 
1234. 

Humphries v. Starns, D.CA.laska, 
87 F.Supp. 374. 

Alaska—Qualley v. Aitken, 4 Alaska 
291. 

33. U.S.—^Vincennes Steel Corpora¬ 
tion V. Miller, C.C.A.Miss., 94 F.2d 
347. 

34. U.S.—Lake Shore Nat. Bank v. 
Bellanca Aircraft Corp., D.C.Del, 
83 F.Supp. 795. 

Competency of evidence In federal 
courts see supra §§ 452-459. 
Competency of witnesses generally 
see Witnesses §§ 49-314. 
Applicability of state laws rendering 
wife incompetent to testify for or 
against husband In bankruptcy pro¬ 
ceedings see Bankruptcy § 283. 
SCnniclpal officer not exempt 

The mere fact that a person is a 
detective, employed by city in its 
police department, does not exempt 
him from examination in federal court 
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than restricts the reception of evidence,36 and under 
it the competency of the witnesses should be decided 
under the federal law or the law of the state in 
which the court is held, whichever is most favor¬ 
able thereby it modifies to some extent the fed¬ 
eral statute, laying down the former rule,^'^ which 
was that the competency of a witness was deter¬ 
mined by the laws of the state or territory in which 
the court was held. 3 8 

Under the federal procedure disqualification of a 
witness because of interest has not been received 
with favor,39 but where it appears that the testimony 
of the witness would be alike inadmissible under 
the state law, the United States statutes, and the 


rules heretofore applied in federal courts on the 
hearing of suits in equity, he is incompetent to testi- 
fy.40 Where it appears that there is no applicable 
and pertinent United States statute and no rule 
heretofore applicable in the federal courts only in 
equity, competency of the witness must be deter¬ 
mined by the rule of the state court.'^i 

Confidential relations; privileged communications. 
As a general principle, public policy forbids the 
maintenance of any suit in a court of justice, the 
trial of which would inevitably lead to the disclosure 
of matters which the law itself regards as confi¬ 
dential and with respect to which it will not allow 
the confidence to be violated.'^^ xhe assumption 


as witness In suit not Involving such 
city. 

U.S.—Snap Lite Corporation v. Stew¬ 
art Warner Corporation, D.C.N.T., 
40 F.Supp. 776. 

Kaane improperly spelled In list of 
witnesses 

Trial court did not err in permitting 
police officer to testify as a witness 
for plaintiff concerning fire, although 
his name had been improperly spelled 
in list of witnesses with which plain¬ 
tiffs had supplied defendant, where 
all of the firemen at the fire knew 
the police officer and certain wit¬ 
nesses of defendant knew the police 
officer, and there was no evidence of 
trickery on part of plaintiffs and no 
evidence that they were attempting 
to take advantage of defendant. 

U.S.—Gearhardt v. American Rein¬ 
forced Paper Co., CwA.Ill., 244 F. 
2d 920. 

35. U.S.—^Mutual Life Ins. Co. v. 
Green, D.C.Ky., 37 F.Supp. 949. 

36. U.S.—Mayle v. Criss, D.C.Pa., 163 
FSupp. 676—^Anderson v. Benson, 
D.C.Neb., 117 F.Supp. 765. 

Convicted perjurer 

Conviction of perjury, although 
creating a general dlsaualificatlon to 
testify at common law and under the 
law of the state in which the federal 
court is held, goes only to convict’s 
credit in a federal court, when con¬ 
viction was had under federal statute 
punishing perjury, and hence con¬ 
victed perjurer is a competent wit¬ 
ness. 

U.S.—^Firemen's Mut. Ins. Co. v. Apo- 
naug Hfg. Co., C.C.AMiss., 149 F. 
2d 359. 

Transactions with deceased 

(1) Witness has been held compe¬ 
tent to testify in federal court where 
permitted by state dead man's stat¬ 
ute. 

U.S.—^Dellefleld v. Blockdel Realty 
Co., C.C,A.N.T., 128 F.2d 86. 

(2) Where life Insurance proceeds 
constituted no part of deceased’s es¬ 
tate^ widow was competent to testify j 


concerning agreement with deceased 
as to disposition of such proceeds in 
contest between widow and son to de¬ 
termine who was entitled to such pro¬ 
ceeds. 

U.S.—^New York Life Ins. Co. v. 
Walls, D.aW.Va., 124 F.Supp. 38. 

37. U.S.—^Mutual Life Ins. Co. v. 
Green, D.C.Ky., 37 F.Supp. 949. 

38. U.S.—^De Soto Motor Corpora¬ 
tion V. Stewart, C.C.A.N.M., 62 F. 
2d 914—^Harper v. Wilson, C.C.A 
Wyo., 46 F.2d 785—Fidelity & De¬ 
posit Co. of Maryland v. Drovers’ 
State Bank, C.C.AMinn., 15 F.2d 
306. 

Wise V. Williams, C.C.N.T., 162 
F. 161. 

Penn Mut, Life Ins. Co. v. Me- 
gruire, D.C.Ky., 13 F.Supp. 967— 
New York Life Ins. Co. v. Cross, 
D.C.N.Y., 7 F.Supp. 130—Riley v. 
Lukens Dredging & Contracting 
Corporation, D.C.Md., 4 F.Supp. 144. 

Metropolitan Life Ins. Co. v. 
English, D.C.N.Y., 291 F. 677. 

Scammon v. Hobson, D.C.Me., 21 
P.Cas.No.12,434, 1 Hask. 406. 

Ala.—Corpus Juris cited in Fidelity- 
Phenix Fire Ins. Co. of New York 
V. Murphy, 166 So. 604, 613, 231 
Ala. 680. 

25 C.J. p 816 notes 99, 1, 

Applicability of statute 

(1) Rev.St. § 858 as amended by 
Act June 29, 1906, c. 3608, 34 U.S. 
St. at L. p 618, which provided that, 
“the competency of a witness to tes¬ 
tify in any civil action, suit, or pro¬ 
ceeding in the courts of the United 
States shall be determined by the 
laws of the State or Territory in 
which the court is held,” applied as 
well to suits in equity as to actions 
at law. 

U.S.—^Rowland v. Biesecker, C.C.N. 
Y., 181 F. 128, affirmed 186 F. 616, 
107 C.C.A 615. 

<2) It did not relate to the admis¬ 
sibility of evidence. 

U.S.—^Downs V. Walls, La., 176 F. 657, 
100 C.C.A. 209. 


State laws as rules of decision 

(1) Under Rev.St. § 721, 28 U.S.C. 
A. § 1662, the laws of the several 
states relating to the competency of 
witnesses were regarded as rules of 
decision in common-law trials in the 
federal courts, except where the fed¬ 
eral Constitution, treaties, or stat¬ 
utes provided otherwise. 

Va—McGuire v. Atlantic Coast Line 
R. Co., 118 S.E. 225, 136 Va. 382. 

26 C.J. p 829 note 37, p 818 note 24 
[a]. 

(2) This statute had no applica¬ 
tion, however, where there was an 
existing federal statute providing 
otherwise or where the suit was in 
equity. 

U.S.—Crum v. Patterson, C.C.AP6U, 
64 F.2d 263. 

25 C.J. p 816 notes 98-1. 

39. U.S.—Dellefield v. Blockdel Real¬ 
ty Co., C.C.A.N.Y., 128 P.2d 86. 

40. Held Incompetent 

(1) Survivor of accident was not 
competent to testify in action against 
decedent’s representative. 

U.S.—-Wright V. Wilson, C.C.A.Pa., 
164 F.2d 616, 170 A.L.R. 1237, cer¬ 
tiorari denied 67 S.Ct. 60, 329 U.S. 
743, 91 L.Ed. 640. 

(2) Stockholder of corporation 
which sought accounting by defend¬ 
ant corporation under agreement by 
which defendant had undertaken to 
develop oil leases was sufficiently in¬ 
terested in the outcome of the litiga¬ 
tion to be disqualified as a witness to 
conversation between himself and de¬ 
ceased agent of defendant. 

U.S.—Potlatch Oil & Refining Co. v. 
Ohio Oil Co., C.A.Mont., 199 F.2d 
766, certiorari denied 73 S.Ct. 786, 
345 U.S. 926, 97 L.Ed. 1367. 

41. U.S.—American Securit Co. v. 
Shatterproof Glass Corp., D.C.Del., 
154 F.Supp. 890—liake Shore Nat. 
Bank v. Bellanca Aircraft Corp., D. 
C.Del., 83 F.Supp. 795. 

42. U.S.—Totten v. U. S., Ct.Cl., 92 
U.S. 106, 23 D.Ed. 605 

U. S. V. Certain Parcels of Land, 
Etc., D.C.Cal., 16 F.R.D. 224. 
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underlying an informant’s communication is that he 
speaks to government investigators in confidence, 
and the communication is privileged.'*^ 

The privilege against disclosures granted to cer¬ 
tain communications between attorney and client is 
grounded on the desire to promote freedom of con¬ 
sultation of legal advisers by clients,^* and the 
privilege extends only to those communications as to 
which there is an intention of confidentiality ;45 and 
even though the privilege has once attached, the 
commimication may by certain subsequent events 
become unprivileged.**® The privilege extends only 
to communications between an attorney and client,^7 
and correspondence between two parties defendant 
under the control or possession of an attorney does 
not constitute a confidential communication between 
attorney and client.**® Agents whom an attorney 
uses in his office in the preparation of cases, such 
as clerks and stenographers, may not be compelled 
to testify as to interoffice activities or communica¬ 
tions, because they are covered by the privilege 
rule.*® An attorney cannot be compelled to give 
oral testimony involving the contents of documents 
prepared by him, where a motion to produce them 
was denied on the ground of privilege.®® 

On the question of privileged communications, the 


federal courts follow the law of the state of the 
forum,® 1 a fair interpretation of Rule 43 (a), in so 
far as it relates to the admissibility of privileged 
communications between persons involved in a confi¬ 
dential relationship, being that a state statute, if 
there is one, should control although it is more re¬ 
strictive than federal precedents,®® but if there is: 
no state statute and the Rule is doubtful as to the 
particular situation, the more liberal federal prece¬ 
dents may be followed.®® It has been held, how¬ 
ever, that a federal equity court was not neces¬ 
sarily bound to apply a state statute giving added 
breadth to an evidentiary rule of privilege when 
clearly it was inequitable to do so.®* 

Waiver. Where a witness is incompetent under 
the laws of the state where the trial is held, the 
taking and filing of the deposition of such witness 
by the adverse party may be held to waive the in¬ 
competency as to the matters inquired into on the 
deposition;®® but the mere taking and filing of a 
deposition pursuant to Rule 26 are not tantamount 
to introducing a witness within the meaning of a 
state dead man’s statute so as to constitute a waiver 
of the statute.®® 

§ 522. Examination 

The examination of witnesses Is a matter resting 


43. U.S.—U. S. V, Kelsey-Hayes 
^Vheel Co.. D.C.Mich., 16 F.R.D. 
461. 

44. U.S.—U. S. V. Kelsey-Hayes 
Wheel Co., supra. 

45. U.S.—McCall v. Overseas Tank- 

ship Corp., D.C.N.T., 16 F.R.D. 

467—^U. S. V. Kelsey-Hayes Wheel 
Co., D.CMich., 16 F.R.D. 461. 

Coinmaulcation held not privileged 
In electric co-operative’s action 
against liability insurer for amount 
paid by plaintlfC to satisfy judgment 
for damages to pipeline and loss of 
gas therefrom because of dynamite 
explosion to remove obstruction en¬ 
countered in digging hole for post to 
carry plaintiff’s power wires, a com¬ 
munication between defendant's head 
office and branch office legal depart¬ 
ments, stating that absence of word 
“to” following figure (2) in policy | 
provision excluding coverage of in¬ 
jury to or destruction of buildings 
as result of enumerated causes “or 
(2) blasting or explosion” created 
some ambiguity, was not inadmissi¬ 
ble in evidence as privileged. 

U.S—Consolidated Blec. Co-op. v. 
Employers Mut. Liability Ins. Co., 
D.C.MO., 106 P.Supp. 322. 

46. U.S.—^U. S. V. Kelsey-Hayes 
Wheel Co., D.C.Mich., 16 F.R.D. 461. 

47. U.S.—^McCall V. Overseas Tank- 
ship Corp., D.C.N.Y.. 16 F.R.D. 467. 


48. U.S.—McCall v. Overseas Tank- 
ship Corp., supra. 

49. U.S.—Cold Metal Process Co. v. 
Aluminum Co. of America, D.C. 
Mass., 7 P.R.D. 684. 

Expert employed by attorney 
Where patentee through its attor¬ 
neys employed expert to make X-ray 
examinations of products manufac¬ 
tured under old method and products 
manufactured under patent method to 
determine whether random orienta¬ 
tion claimed in patent was justified, 
conclusions of expert, communica¬ 
tions, and anything else relating to 
his work under direction of attor¬ 
neys were privileged as a matter of 
public policy, and expert could not be 
compelled by alleged Infringer to an¬ 
swer questions in deposition with re¬ 
spect thereto. 

U.S.—Cold Metal Process Co. v. 

Aluminum Co. of America, supra 
60. U.S.—Connecticut Mut. Life Ins. 
Co. V. Shields, D.C.N.Y., 16 F.R.D. 
5 . 

51. U.S.—^Bngl V. iStna Life Ins. 
Co., C.C.A.N.Y., 139 F.2d 469. 

Van Wle v. U. S., D C.Iowa, 77 F. 
Supp. 22—^Munzer v. Swedish Amer¬ 
ican Line, D.C.N.Y., 36 F.Supp. 493. 

52. U.S.—^Anderson v. Benson, D.C. 
Neb., 117 F.Supp. 766. 

53. U.S.—^Anderson v. Benson, su¬ 
pra. j 


Conversation with two persons 
In widow’s action to establish con¬ 
tract between herself and her de¬ 
ceased husband to make mutual and 
reciprocal wills, and enforce claim 
to, and remove cloud on, certain de¬ 
scribed real and personal property, 
testimony of attorney employed by 
both widow and decedent concerning 
conversations with them relating to 
transaction in suit was admissible. 
U.S.—^Anderson v. Benson, supra. 

54. U.S.—^Fraser v. U. S., C.C.A. 
Tenn, 146 F.^d 139, certiorari de¬ 
nied 66 S.Ct. 684, 324 U.S. 849, 89 
L.Bd. 1409. 

56. U.S.—Mutual Life Ins. Co. v. 

Green, D.C.Ky., 37 P.Supp. 949. 
Filing as determining factor 

Whether the taking of a deposition 
of a witness, incompetent under the 
Kentucky statutes to testify to trans¬ 
actions with deceased person, con¬ 
stitutes a waiver of such incom¬ 
petency depends on whether the depo¬ 
sition was filed in the cause and 
was thereby made available for use; 
and when so taken and filed it has 
been used by the party talcing it 
and such party thereby waives in¬ 
competency of deponent. 

U.S.—^Mutual Life Ins. Co. v. Green, 
supra. 

56. U.S.—^Anderson v. Benson, D.C. 
Neb., 117 F.Supp. 765. 
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largely within the discretion of the trial Judge, who has 
the right and duty to question the witnesses himself 
from time to time in an effort to bring out the facts of 
the case. 

' The examination of witnesses is a matter resting 
largely within the discretion of the trial judge, 
who has the right and duty to question the witnesses 
himself from time to time in an effort to bring out 
the facts of the case,^® although the right of the 
trial judge thus to participate in the proceedings is 
not an unlimited one, and should be exercised in con¬ 
formity with the standards governing the judicial 
office.®^ 

Leading questions on direct examination are im¬ 
proper the proper uses of leading questions in 
a courtroom are limited to cross-examination or to 
noncontroversial matters.®^ 

Hypothetical question. The trial judge possesses 
the power and the duty to compel a hypothetical ques¬ 


tion to be so framed that when answered it will not 
result in presenting an unfair picture to the jury, 6 2 
and when the question is designed to elicit an answer 
intended to be evidentiary the judge may cause the 
question to be so modified that the answer will prove 
helpful to the jury in determining the issue pre¬ 
sented.®^ A hypothetical question need not always 
include all the testimony given on behalf of both 
sidesthere is wide room for the exercise of judi¬ 
cial discretion, especially in the area of fairness.®® 

Refreshing memory. Where the law of the state 
permits such practice, a witness who does not recol¬ 
lect or is not certain about matters concerning which 
he is called on to testify may be permitted to refresh 
his memory by consulting memoranda written by 
him at a time when the facts were known to him.®® 
In a proper case books, records, and documents 
produced by a witness may be examined by a party, ®'^ 


57. U.S—Gains v. Peelle Co., C.A.N. 
T., 264 F.2d 663—Port of Palm 
Beach Dist. v. Goethals, C.C.A.Fla., 
104 P.2d 706—Fire Ass’n of Phila¬ 
delphia V. Oneida County Macaroni 
Co., Inc., C.C.A.N.Y., 294 F. 633. 

Dostal V. Baltimore & O. R. Co., 
D.C.Pa., 94 F.Supp. 246, affirmed, 
CA.., 189 P.2d 352. 

25 C.J. p 817 note 20 [a]. 

Examination and cross-examination 
of witnesses in federal courts gen¬ 
erally see Witnesses §§ 315-429. 
Fexmlttlnsr recall of witness 

Trial court was held not charged 
with an abuse of discretion in per¬ 
mitting plaintiff’s doctor to be re¬ 
called as a witness. 

XJ.S.—^Butwinski v. Pennsylvania R. 
Co., C.A.N.Y., 249 F.2d 644. 

58. U.S.—^Knapp v. Kinsey, CA.. 
Mich., 232 P.2d 468, certiorari de¬ 
nied 77 S.Ct. 131, 362 U.S. 892, 1 
Lf.Ed.2d 86—Crowe v. Di Manno, C. 
A.Mass., 225 P.2d 652—Hite v. 
Western Maryland Ry., C.A.Md., 
217 P.2d 781, certiorari denied 75 
S.Ct. 890. 349 U.S. 960, 99 L.Ed. 
1283—Smith v. Welch. C.A.Okl., 189 
F.2d 832. 

Discretion of judge 

Judge’s active interrogation of wit¬ 
nesses was within his discretion. 
U.S.—^Plotkin V. National Comics Pub¬ 
lications, C.A.N.T., 217 F.2d 332— 
Garrett v. Faust, C.A.Pa., 183 F.2d 
526, certiorari denied 71 S.Ct. 493, 
340 U.S. 931, 96 L..Bd. 672, rehear¬ 
ing denied 71 S.Ct. 733, 341 U.S. 
317, 95 Li.Bd. 1362, rehearing de¬ 
nied 71 S.Ct. 801, 341 U.S. 933, 95 L. 
Ed. 1362. 

59. U.S.—^Knapp v. Kinsey, C.A. 
Mich., 232 F 2d 458, certiorari de¬ 
nied 77 S.Ct. 131, 362 U.S. 892, 1 
L..Ed.2d 86. 


Duty to maintain impartial attitude 

(1) In questioning witness, fed¬ 
eral district court should maintain an 
Impartial attitude and should not 
become an advocate for one side or 
the other. 

U.S.—Smith V. Welch, C.A.Okl., 189 
F.2d 832. 

(2) Where questioning of witness 
by federal district court was very 
limited, and court only made inquiry 
as to the ability of witness, from 
his location, to see conditions to 
which he testified, there was no vio¬ 
lation of rule that court, in ques¬ 
tioning a witness, should maintain an 
impartial attitude and should not be¬ 
come an advocate for one side or the 
other. 

U.S.—Smith V. Welch, supra. 

60. U.S.—In re Leonard, D.C.Cal., 
122 F.Supp. 214. 

61. U.S.—^In re Leonard, supra. 
Where there is little dUferenoe of 

opinion as to facts forming subject 
matter of questions there can be no 
real objection to practice of leading 
witness until he gets to controverted 
ground. 

U.S.—^McLenaghan v. Billow, D.C.Del., 
161 F.Supp. 835, affirmed, C.A., 260 
P.2d 360. 

62. U.S.—Plerkowskie v. New York 
Life Ins. Co., C.C.A.Pa., 147 F.2d 
928. 

63. U.S.—^Plerkowskie v. New York 
Life Ins. Co., supra. 

Where answer might result in dis¬ 
tortion in minds of jury 
Where an examination of the hy¬ 
pothetical question asked shews that 
the answer to it may well have re¬ 
sulted in a distortion of the insured's 
physical condition in the minds of 
the jury, in action for double indem¬ 
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nity for accidental death under life 
policy, as where hypothetical ques¬ 
tion propounded to physician, includ¬ 
ed all factors most favorable to in¬ 
surer’s contention that insured’s 
death was not due solely to accident, 
and erroneously referred to insured’s 
prior total and permanent, disability 
payments, trial judge was under duty 
to cause hypothetical question to be 
rephrased so that answer thereto 
would present a fair picture of the 
evidence to jury. 

U.S.—^Plerkowskie v. New York Life 
Ins. Co., supra. 

64. U.S.—Rowe v. Pennsylvania 
Greyhound Lines, Inc., C.A N.Y., 
231 P.2d 922, certiorari denied 76 
S.Ct. 1052, 361 U.S. 984, 100 L.Ed. 
1498—Gladden v. Stockard S. S. 
Co., C.A.Pa., 184 P.2d 507. 

65. U.S.—Gladden v. Stockard S. S. 
Co., supra. 

66. U.S.—U. S. V. Smith, C.C.A.Or., 
117 P.2d 911. 

Discretion of court 

In action against United States for 
damage sustained in collision between 
plaintifTs automobile and approach¬ 
ing truck as result of automobile be¬ 
ing struck from rear by Navy De¬ 
partment automobile, trial court had 
right, in its discretion, to permit 
plaintiff to use statement, given dis¬ 
trict attorney by truck driver at scene 
of accident, for sole purpose of re¬ 
freshing memory of such driver, 
called by plaintiff as adverse witness, 
even in absence of resort to Civil Pro¬ 
cedure Rule. 

U.S.—U. S. V. Uarte, C.A.Cal., 175 F. 
2d 110. 

67. U.S.—Park Bridge Corporation v. 
Elias, D.C.N.Y., 3 P.R.D. 93. 
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and whether a case is proper for such examination 
depends on the facts. 

Privilege of witness. In accordance with the rules 
stated in Witnesses §§ 430-457, witnesses in civil 
proceedings in the federal courts cannot be re¬ 
quired to give testimony which would incriminate 
them;®® but the privilege may be waived by the 
witness.^® 

Compelling testimony or production of evidence. 
While a federal court has power, where the law of 
the state permits such practice, to compel an expert 
witness to express an opinion already formed with¬ 
out tendering an expert fee,'^^ the exercise of such 
power is a matter resting within its sound discre- 

tion.'^2 

Where witnesses refuse to furnish documentary 
evidence to which a party is entitled, the remedy is 
by application to the federal court of the district 
in which the evidence was taken for process to com¬ 
pel its production.*^3 Where an application to com¬ 
pel the production of evidence is made to an 
auxiliary court or judge within whose jurisdiction 
testimony is being taken in a suit pending in the 
court of another district, it is the duty of such court 
or judge to compel production of the evidence, al¬ 
though the court or judge deems it incompetent or 
immaterial, unless the witness or the evidence is 
privileged or it clearly and affirmatively appears 
that the evidence cannot possibly be competent, ma¬ 
terial, or relevant, and that it would be an abuse of 
process to compel its production.^^ 


§ 523. - Cross-Examination in General 

The cross-examination of witnesses is a matter rest¬ 
ing largely within the discretion of the trial court, but 
the right of cross-examination is not lightly to be fore¬ 
closed, and reasonable latitude should be given the cross- 
examiner. I 

The cross-examination of witnesses is a matter 
resting largely within the discretion of the trial 
court.*^® The right of cross-examination, however, 
is not lightly to be foreclosed,*^® especially as to 
matters peculiarly within the knowledge of the wit¬ 
ness,'^*^ and cross-examination may always be di¬ 
rected towards identifying a witness with his en¬ 
vironment.*^® It is the essence of a fair trial that 
a reasonable latitude be given the cross-examiner, 
even though he is unable to state to the court what 
facts a reasonable cross-examination might de¬ 
velop.*^® 

Great latitude must be given to the exercise of 
discretion by the trial judge in governing the scope 
and content of cross-examination,®® but a court 
which has permitted long, detailed, and repetitious 
cross-examination and given counsel full and fair 
opportunity to cross-examine on all material points 
may interrupt and limit the continuation of the 
cross-examination in order to avoid the pointless 
protraction of questioning.®^ 

Limitation to subjects of direct examination. 
Subject to certain exceptions, the right of cross- 
examination is limited to the matters embraced in 
the examination in chief,®^ and if the opposing party 
wishes to cross-examine the witness as to other 


68. U.S.—Park Ridge Corporation v. 
Rlias, supra. 

Inspection keld proper 

In action for proceeds of check 
obtained from plaintiff by witness 
through alleged fraud, wherein de¬ 
fendant claimed that witness deliv¬ 
ered check to defendant in payment 
of witness’ Indebtedness to defend¬ 
ant’s client, and plaintiff denied ex¬ 
istence of debtor-creditor relation¬ 
ship between witness and client, 
plaintiff’s attorney was entitled to 
inspect documents used by witness to 
refresh his recollection, which docu¬ 
ments purported to show nature of 
the relationship. 

U.S.—^Park Bridge Corporation v. 
Elias, supra. 

69. U.S.—Vlisidis v. Holland, D.C. 
Pa., 150 P.Supp. 678, affirmed, C.A., 
246 P.2d 812. 

For discussion of self-incrimination 
by witnesses before congressional 
committees see 11 P.R.D. 246. 

70. U.S.—Brown v. U. S., C.A.Mich., 
234 P.2d 140, certiorari denied 77 
S.Ct. 152, 362 US. 908, 1 LBd.2d 
116, affirmed 78 S.Ct. 622, 356 U.S. 


148, 2 L.Ed.2d 589, rehearing denied 
78 S.Ct. 776, 366 U.S. 948, 2 L.Ed. 
2d 822. 

GompTilBory Testisnony Act held in¬ 
applicable 

Where defendants were not re¬ 
quired to produce evidence under com¬ 
pulsion or subpoena but co-operated 
with Investigators in furnishing evi¬ 
dence. 

U.S,—^Bowles V. Chu Mang Poo, D.C. 
Cal., 58 F.Supp. 841. 

71. U.S.—Boynton v. R. J. Reynolds 
Tobacco Co., D.C.Mass., 36 P.Supp. 
593. 

72. Motion denied 

U.S.—Boynton v. R. J. Reynolds To¬ 
bacco Co., supra. 

73. U.S.—^Northern Pac. R. Co. v. 
Keyes, C.C.N.D., 91 P. 47. 

Subpoenas and attendance thereunder 
see supra §§ 517, 518. 

74. U.S.—^Dowagiac Mfg. Co. v. 
Lochren, Minn., 143 F. 211, 74 C.C. 
A. 341, 6 Ann.Cas. 573. 

U. S. V. Standard Sanitary Mfg. 
Co., C.C.Pa., 187 P. 232. 

75. U.S.—Kincade v. Mikles, C.C.A. 
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Ark., 144 P.2d 784—Port of Palm 
Beach Dist. v. Goethals, C.C.A.Fla., 
104 P.2d 706. 

25 C.J. p 817 note 20 [a]. 

76. U.S.—Bishop V. Shaughnessy, D. 
C.N.Y., 119 P.Supp. 62. 

77. U.S.—Bishop v. Shaughnessy, su¬ 
pra. 

78. D.C.—Du Beau v. Smither and 
Mayton, Inc., 203 P.2d 396. 92 U S. 
APP.D.C. 213, 37 A.L.R.2d 733. 

79. D.C.—Du Beau v. Smither and 
Mayton, Inc., supreu 

80. U.S.—Thorp v. American Avia¬ 
tion & General Ins. Co., C.A.Pa., 
212 P.2d 821. 

81. U.S.—Cate v. Good Bros., C.A. 
Pa., 181 P.2d 146, certiorari denied 
71 S.Ct. 62, 340 U.S. 826, 95 L.Ed. 
607. 

82. U.S.—Kincade v. Mikles, C.C.A. 
Ark., 144 P.2d 784~Stone v. Chica¬ 
go, M., St. P. & P. R. Co., C.C.A. 
Iowa, 53 P.2d 813—Coulston v. U, 
S., CC.A.Okl, 61 P.2d 178. 

25 C.J. p 817 note 20 [a]. 
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matters, he must make him his own witness,^3 and 
does as to that part of the cross-examination which 
clearly goes beyond the limits of the subject matter 
covered in direct examination. 

§ 524. - Unwilling or Hostile Witness; 

Adverse Party 

Under the Federal Rules of Civil Procedure a party 
may Interrogate unwilling or hostile witness by leading 
questions or call an adverse party for something compar¬ 
able to cross-examination. 

Under Federal Rules of Civil Procedure, Rule 
43 (b), 28 U.S.C.A., a party may interrogate any 


unwilling or hostile witness by leading questions. 
Similarly, a party may call an adverse party or an 
ofiicer, director, or managing agent of a public or 
private corporation or of a partnership or associa¬ 
tion which is an adverse party, and interrogate him 
by leading questions and contradict and impeach 
him in all respects as if he had been called by the 
adverse party, and the witness thus called may be 
contradicted and impeached by, or on behalf of, the 
adverse party also, and may be cross-examined by 
the adverse party only on the subject matter of his 
examination in chief.®® 


Buie lield not oliaagred by Pederal i 
Bnles of Civil Procedure 
U.S.—^Zumwalt v. Gardner, C.C.A.Mo., 
160 P.2d 298—Moyer v. Aetna Life 
Ins. Co., C.C.A.Pa.. 126 F.2d 141. 

83. U.S.—^Klncade v. Mikles, C.CA.. 
Ark., 144 F.2d 784. 

84. U.S.—^Zumwalt v. Gardner, C.C. 
A.Mo., 160 F.2d 298. 

86. U.S.—Kincade v. Mikles, C.CAl. 
Ark., 144 F.2d 784. 

Overfleld v. Pennroad Corpora- • 
tion, D.C.Pa., 42 F.Supp. 586, opin¬ 
ion supplemented 48 F.Supp. 1008, 
affirmed, C.C.A,, 146 F.2d 889. 
•Officer 

Admitted officer of defendant cor¬ 
poration was properly called by 
plaintiff as a hostile witness under 
Federal Civil Procedure Rule. 

U.S.—^Moran v. Pittsburgrh-Des 
Moines Steel Co., C.A.Pa., 183 F.2d 
467. 

WlLo Is '^managrlnfir agrent” In greneral 

(1) A “managing agent” of a cor¬ 
poration, partnership, or association, 
within meaning of Rule is any person 
who acts with superior authority and 
Is to be vested with general powers 
to exercise his Judgment and dis¬ 
cretion in dealing with his principal’s 
affairs, and can be depended on to 
carry out his principal's directions to 
give testimony at the demand of a 
party engaged in litigation with the 
principal, and can be expected to 
identify himself with the Interests 
of his principal rather than those of 
the other party. 

U.S.—^Newark Ins. Co. v. Sartaln, D. 
C.Cal., 20 P.R.D. 683. 

(2) Any person called as managing 
agent under Rule must be a person, 
who, because of his relationship with 
his principal, is in possession of per¬ 
tinent information relative to the 
dispute between his principal and its 
adversary. 

U.S.—Newark Ins. Co. v. Sartain, su¬ 
pra. 

Persons held to he ^‘managing agent” 

(1) Where agent held himself out 
to have broad powers with respect 
to Issuance of Insurance, collection 
of premiums, and payment of claims. 


and openly exercised such powers 
without objection on the part of his 
principal, and was, in mind of de¬ 
fendants sole representative of prin¬ 
cipal and the one responsible for is¬ 
suance and execution of their insur¬ 
ance with principal, such agent 
would be deemed a “managing agent” 
of corporate plaintiff for purposes of 
defendants’ right to call him during 
trial as a managing agent of an ad¬ 
verse corporate party, notwithstand¬ 
ing the fact that under his agency 
contract such agent’s authority 
might have been something less than 
that of a managing agent. 

U.S.—^Newark Ins. Co. v, Sartain, su¬ 
pra. 

(2) A witness called by plaintiff as 
a hostile witness was “managing 
agent” of defendant partnership 
within Federal Civil Procedure Rule, 
and hence plaintiff’s examination of 
witness as adverse witness should 
not have been restricted to witness’s 
activities on behalf of defendant cor¬ 
poration of which witness was ad¬ 
mittedly an officer, where it had been 
uniform practice for witness to sign 
letters written on partnership let¬ 
terhead as manager of partnership’s 
engineering and purchasing depart¬ 
ments and such practice was known 
to and unobJected to by the partners. 
U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C.A.Pa., 183 F.2d 
467. 

Persons held not to he ‘fmanaglng 
agent” 

(1) One of defendant’s engineers 
who had been in charge of the acidiz¬ 
ing crew was not a “managing agent” 
of defendant subject to being called 
for examination as such by plaintiff 
in an action for the death of a well 
driller who was killed by an explo¬ 
sion during the acidizing of a gas 
well by defendant. 

U.S.—^Dowell, Inc. v. Jowers, C.AuL.a., 
182 F.2d 676. 

(2) Hotel employee whose only 
function was the maintenance of the 
hotel’s property, in which capacity 
he had three echelons of administra¬ 
tors above him, although he had 
participated In one management con¬ 
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ference, was not a “managing agent” 
of the hotel within the Rule author¬ 
izing his interrogation as a hostile 
witness. 

U.S.—Spector v. B1 Ranco, Inc., CA. 
Nev., 263 F.2d 143. 

(3) Driver of the truck owned by 
defendant was not a “managing 
agent” of the corporate owner of the 
truck. 

U.S.—^Wilson V. Nu-Car Carriers, 
Inc., D.C.Pa., 158 F.Supp. 127, af¬ 
firmed, C.A., 256 F.2d 332. 

Former employee 

In customer's action against owner 
of self-service food market for per¬ 
sonal injuries, court properly permit¬ 
ted plaintiff to question, as an ad¬ 
verse witness, person who was man¬ 
ager of market when accident oc¬ 
curred and, although no longer em¬ 
ployed by defendant, had indicated 
his allegiance to defendant at trial 
by testimony adverse to plaintiff and 
inconsistent with previous state¬ 
ments, although technically he could 
not be called and questioned as an 
“adverse witness.” 

U.S.—O’Shea v. Jewel Tea Co., C.A. 
Ill., 233 F.2d 530. 

Waiver 

Mere fact that counsel for insurer 
entered into a stipulation with coun¬ 
sel for certain defendants by virtue 
of which deposition of insurer’s 
agent was allowed to be taken by 
counsel for defendants as an adverse 
witness did not mean that insurer 
waived any objection it might have 
had to calling of such agent as the 
“managing agent” of insurer by de¬ 
fendants at trial. 

U.S.—Newark Ins. Co. v. Sartain, D. 

C.Cal., 20 F.R.D. 683. 

Former defendant in action 

In action against United States 
for damage sustained in collision be¬ 
tween plaintiff's automobile and ap¬ 
proaching truck as result of collision 
between such automobile and Navy 
Department automobile, trial court 
did not err in permitting plaintiff to 
call and examine truck driver as ad¬ 
verse witness on presumption that 
such driver, who was his employer's 
codefendant In plaintiff’s previous 
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This Rule makes provision for calling an adverse 
party for something comparable to cross-examina¬ 
tion.^® Under it defendant has the right to call 
plaintiff for cross-examination, but such action must 
be taken in the presentation of defendant’s case and 
not plaintiff’s case, and subject to the rules which 
govern a witness in this category.®*^ The privilege 
granted by this Rule should not be abused.®® 

It has been held that plaintiff who has brought 
an action for negligence directly against a liability 
insurer, as authorized by state statute, without join¬ 
ing the insured wrongdoer as a formal party to the 
action, may under Rule 43 (b), call the insured for 
examination as an adverse party,®® or for cross- 
examination as an tmwilling or hostile witness,®® 
although where the insured is the mother of plaintiff, 
she cannot be classed as a hostile party under the 
Rule.®l 

The Rule has no application where plaintiff called 
defendant’s employee not as an adverse party or as 
an unwilling witness but simply as a witness, and 
asked him questions in the same way as he did other 


witnesses, and asked for no special privileges with 
regard to the examination.®2 The Rule does not 
apply to actions which, although civil in form, are of 
a criminal or quasi-criminal nature,®® such as a civil 
action to recover penalties as punishment for viola¬ 
tion of a law;®^ but error in compelling defendant 
to undergo cross-examination by the government in 
such case does not require a mistrial where the cause 
was before the court without a jury.®® 

Cross-examination of witness examined as adverse 
witness. Under the provisions of Rule 43 (b) a de¬ 
fendant or officer or managing agent of defendant 
called by plaintiff as an adverse witness may be 
cross-examined by defendant,®® but the cross- 
examination is limited to the subject matter of the 
examination in chief,®'^ notwithstanding the proce¬ 
dure is different under the state law;®® and the 
trial judge should not permit the cross-examination 
of such a witness by defendant’s counsel to range 
far afield, but should limit it as required by the Fed¬ 
eral Rules of Civil Procedure.®® If defendant wish¬ 
es to examine the witness with respect to other 


state court action arising from same 
incident and had been dismissed as 
defendant in instant action, would be 
unwilling witness. 

U.S.—-U. S. v. Uarte, C.A.CaL, 176 F. 
2d 110. 

86. U.S.—Johnson v. Baltimore & O. 

R. Co., C.A.Pa„ 208 F.2d 633, cer¬ 
tiorari denied 74 S.Ct. 639, 347 U. 

S. 943, 98 L..Ed. 1091. 

87. U.S.—^Dinsel v. Pennsylvania R. 
Co., D.C.Pa., 144 P.Supp. 883. 

88. D.C.—^Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 135 F. 
Supp. 4, reversed on other grounds, 
243 F,2d 418, 100 U.S.App.D.C. 161, 
certiorari denied 78 S.Ct. 29, 366 
U.S. 822, 2 Lf.Bd.2d 38, rehearing de¬ 
nied 78 S.Ct. 269, 365 U.S. 900, 2 L. 
Ed.2d 197, rehearing denied 78 S.Ct. 
1358, 357 U.S. 923, 2 L.Ed.2d 1363. 

Privilege held abused 

(1) Where son of president of cor¬ 
porate plaintiff called as a witness 
by defendant was asked whether in 
another proceeding in another court, 
witness had not misstated something 
that had occurred on interlocutory 
motion in case at bar. 

D.C.—Webster Motor Car Co. v. 
Packard Motor Car Co., supra. 

(2) Where witness was constantly 
Interrupted in his answers, categori¬ 
cal answers were unnecessarily de¬ 
manded, and the examiner was guilty 
of wholly inexcusable rudeness and 
hectoring from which the Judge 
should have protected the witness, 
which probably confused the witness 
and was the cause of some of the in¬ 
consistencies developing in his tes¬ 


timony, and possibly so harried him 
that the entire truth did not come 
out. 

U.S.—^D1 Nicola v. Pennsylvania R. 
Co., C.C.A.N.Y., 168 P.2d 866. 

89. U.S.—Maryland Cas. Co. v. Ka- 
dor, C.A.La., 225 P.2d 120. 

90. U.S.—Maryland Cas. Co. v. Ka- 
dor, supra. 

91. U.S.—^Pan-American Cas. Co. v. 
Reed, C-A.La., 240 P.2d 836, 340, 
certiorari denied 78 S.Ct. 24, 355 
U.S. 819, 2 L,Bd.2d 35. 

Oases discussed and distinguished 
“The trial court ruled that by the 
authority of our recent case of Mary¬ 
land Casualty Co. v. Kador, 5 Cir., 
225 F.2d 120, the assured of a liabil¬ 
ity insurance carrier is an adverse 
party even though not named as a 
defendant in the suit. This undoubt¬ 
edly was the holding of the Kador 
case. Appellant argues that the rul¬ 
ing should be limited to the facts in 
that case where the assured appear¬ 
ed to cooperate fully with the de¬ 
fense and it was not shown that 
there was a natural sympathy of the 
assured with the cause of the plain¬ 
tiff, as is so obviously the case here. 
We do not find it necessary to deter¬ 
mine whether such limitation should 
be placed on the ruling of that case, 
(though there is certainly much in 
the basic principles relating to exam¬ 
ination of friendly and hostile wit¬ 
nesses to argue for such a limita¬ 
tion) because we are convinced that 
no prejudicial harm resulted to ap¬ 
pellant from the ruling complained 
of." 


U.S.—Pan-American Cas. Co. v. Reed, 
supra. 

92. U.S.—Johnson v. Baltimore & O. 

R. Co., C.A.Pa., 208 F.2d 633, cer¬ 
tiorari denied 74 S.Ct. 639, 347 U. 

S. 943, 98 L.Ed. 1091. 

93. U.S.—U. S. V. Solomon, D.C.I11., 
3 F.R.D. 411. 

94. U.S.—U. S. V. Solomon, supra. 

95. U.S.—^U. S. V. Solomon, supra. 
Beason for rule 

Testimony so taken will be wholly 
disregarded and consideration limit¬ 
ed to the competent evidence adduced 
at trial. 

U.S.—U. S. V. Solomon, supra. 

96. U.S.—^American Fidelity & Cas. 
Co. V. Drexler, C.A.La., 220 F.2d 
930—^Moran v. Pittsburgh-Des 
Moines Steel Co., C.A.Pa., 183 P.2d 
467, 

97. U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., supra. 

98. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., supra. 

99. Pederal procedure as controlling 
[ In action in Pennsylvania federal 

court, Pederal Rule and not Penn¬ 
sylvania rule must be applied in de¬ 
termining rights of examination 
where adversary is called for cross- 
examination under Pederal Civil Pro¬ 
cedure Rule, whether adversary is 
defendant or representative of de¬ 
fendant. 

U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 P. 
Supp. 256, reversed on other 
grounds, C.A., 183 F.2d 467. 
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matters, he must do so by making the witness his 
own and calling him as such in the subsequent 
progress of the trial.^ 

Prior to the adoption of the Federal Rules, the 
mode of examination of witnesses existing in the 
courts of the state was required to be followed in 
the causes within the terms of the Conformity Act.^ 

§ 525. Credibility and Impeachment 

Measuring the credibility of a witness is Important 
In a civil trial, and a party may introduce evidence di¬ 
rectly attacking the credibility of a witness for an ad¬ 
verse party or tending to impeach him. 

Measuring the credibility of a witness in a civil 
trial is equally as important as in a criminal trial,^ 
and the trier of facts is not bound to accept the 
testimony of any particular witness.^ 

A party may introduce evidence directly attack¬ 
ing the credibility of a witness for an adverse party® 
or tending to impeach him;® and federal courts have 
adopted a liberal attitude toward the admission of 
evidence, otherwise irrelevant and prejudicial, to 
show bias on the part of a witness.*^ The matter 
rests largely within the sound discretion of the trial 
judge.® 

The impeachment of one*s own witness is improp¬ 


er under Rule 43, relating to evidence and scope of 
examination and cross-examination, imless it is in 
accordance with the rule of the state in which the 
federal court is held.® It has been held, however, 
that where a party is surprised by the adverse tes¬ 
timony of the witness, the old doctrine that a party 
is bound by, and may not impeach the testimony of, 
his own witnesses is no longer accepted in federal 
courts. 

Contradiction. It is competent for a party to con¬ 
tradict his adversary's witness by showing the facts 
to be otherwise than as testified to by him, and 
thus discredit the witness.!^ 

Adverse party, or officer, director, or managing 
agent thereof. Under the Federal Rules of Civil 
Procedure, Rule 43 (b), 28 U.S.C.A., a party may 
call an adverse party or an officer, director, or man¬ 
aging agent of a public or private corporation or of 
a partnership or association which is an adverse 
party, and interrogate him by leading questions and 
contradict and impeach him in all respects as if he 
had been called by the adverse party, and the wit¬ 
ness thus called may be contradicted and impeached 
by, or on behalf of, the adverse party also .12 The 
Rule is utterly inconsistent with any notion that the 
party calling the adverse witness thereunder is 


1 . U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 P. 
Supp. 266, reversed on other 
grounds, C.A., 183 P.2d 467. 

2. U S.—Crum v. Patterson, C.C.A, 
Pa.. 64 P.2d 263. 

When permissible 

(1) Where the state law permit¬ 
ted a party to call an adverse party 
or witness for examination as on 
cross-examination, such practice was 
also properly followed in the federal 
courts held within the state. 

U.S.—^Kay v. Federal Rubber Co., C. 
aA.Pa., 60 F.2d 464—Ward v. Mor¬ 
row, C.C.A.S.D., 15 P.2d 660. 

70 C.J. p 604 note 11 [a]. 

(2) However, such practice was 
not permissible in equity suits, even 
though the state law authorized it, 
since the Conformity Act expressly 
excepted equity causes from its ap¬ 
plication. 

U.S.—^Harold Lloyd Corporation v. 
Witwer, C.CA.Cal., 66 F.2d 1, cer¬ 
tiorari dismissed 64 S.Ct. 94, 78 
L.Bd. 1507—Crum v. Patterson, C. 
C«A..Pa., 64 F.2d 263—Miller v. Con¬ 
solidated Royalty Oil Co., C.C.A. 
Wyo., 23 P.2d 817. 

Callvada Colonization Co. v. 
Hays, C.C.Pa., 119 F. 202, follow¬ 
ing Dravo v. Fabel, 10 S.Ct. 170, 
132 U.S. 487, 33 L.Bd. 421—Penn¬ 
sylvania R. Co. V. Allegheny Val¬ 
ley R. Co., C.C.Pa., 25 F. 116. 


3. D.C.—^Du Beau v. Smither and 
Mayton, Inc., 203 F.2d 396, 92 US. 
APP.D.C. 213, 37 A.L.R.2d 733. 

4. U.S-—Cox V. De Soto Crude OH 
Purchasing Corporation, D.C.La., 
56 F.Supp. 467. 

Testimony to be accepted only caa- 
tionsly 

Where plaintiff sought to place 
witness under cross-examination but 
on adverse ruling from court was 
compelled to make witness his own 
witness and witness was one who 
had conspired in prior case and with 
profit for himself and individual de¬ 
fendant and had turned into govern¬ 
ment witness, his testimony in pres¬ 
ent case was to be accepted only 
cautiously. 

U.S.—Cox V. De Soto Crude Oil Pur¬ 
chasing Corporation, supra. 

5. U.S—Pfotzer v. Aqua Systems, 
C.C.A.N.T., 162 F.2d 779. 

6. U.S.—Gallis v. Peelle Co., C.A.N. 
Y., 264 F.2d 663. 

Merrlman v. Cities Service Gas 
Co., D.C.MO., 11 F.R.D. 684. 

7. U.S.—Plough V. Baltimore & O. 
R. Co., C.C.A.N.Y., 164 P.2d 264, 
certiorari denied 68 S.Ct 740, four 
cases, 333 U.S. 861, 92 L.Ed. 1140. 

8. U.S.—Plough V. Baltimore & O. 
R. Co., supra. 


Discretion held not abused 
Where officer of local medical so¬ 
ciety allegedly attempted to persuade 
medical expert not to appear as wit¬ 
ness for plaintiff, defendants’ medi¬ 
cal witnesses who were also mem¬ 
bers of the medical society were not 
chargeable with the officer's alleged 
conduct and, therefore, refusal to 
permit Introduction of evidence to 
establish such conduct was not an 
abuse of discretion. 

U.S.—^McHugh V. Audet, D.C.Pa., 72 
F.Supp. 394. 

9- U.S.—^Universal Pictures Co. v. 
Harold Lloyd Corp., C.C.A.Cal., 162 
F.2d 364—^Mosson v. Liberty Fast 
Freight Co., C.CA..N.Y., 124 P.2d 
448. 

D.C.—^Howard v. Swagart, 161 P.2d 
661, 82 U.S.App.D.C. 147. 

10. U.S.—O’Shea v. Jewel Tea Co., 
C.A.I11., 233 P.2d 630. 

11. U.S.—Gallis v. Peelle Co., C.A. 
N.Y., 264 P.2d 663. 

12. U.S.—Gallis v. Peelle Co., su¬ 
pra. 

Becalling adverse party to testify 
Even if defendant were deemed to 
have made plaintiff its witness by re¬ 
calling him to stand after plaintiffs 
had concluded their evidence and 
rested their case, defendant was free 
to contradict him. 

U.S.—Gallis V. Peelle Co., supra. 
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bound by his testimony.13 it is to be noted that this 
Rule authorizes a party to impeach a witness whom 
he has called only where such witness is himself a 
party or an agent of a party.14 The limit of the 
examination is always a question of discretion.^5 

Corroboration, The party by whom an impeached 
or contradicted witness was introduced is entitled 
to introduce evidence to corroborate his testimony.^^ 

Prior to adoption of the Federal Rules, the fed¬ 
eral courts followed the rules of the state of the trial 


with respect to the impeachment of witnesses, 
as for instance, a rule allowing former testimony of 
a witness to be introduced for the purpose of im¬ 
peaching his subsequent testimony without his at¬ 
tention having first been called to such former tes¬ 
timony,^ 3 although they were not necessarily bound 
by the state rule.^® A federal court was not bound 
to follow a state rule permitting a party to show the 
good character and reputation of his witnesses al¬ 
though their character for veracity was not at¬ 
tacked. 20 


XI. DEPOSITIONS AND DISCOVERY 


A. IN GENERAL 


§ 526. In General 

Deposition-discovery proceedings are an integral part 
of the Judicial process under the Federal Rules of Civil 
Procedure, and the Rules relating thereto should be con¬ 
strued broadly and liberally. 

Depositions and discovery in civil cases are gov¬ 
erned by rules of practice promulgated by the Su¬ 
preme Court of the United States under congression¬ 
al authority ,21 and discovery proceedings are an in¬ 
tegral part of the judicial process under the Federal 
Rules of Civil Procedure, 28 U.S.C.A.32 Such dis¬ 
covery involves a matter of procedure which is 
within the power of the federal courts or congress to 


prescribe.23 Foreign law cannot be permitted to ob¬ 
struct the investigation and discovery of facts es¬ 
tablished as conducive to the proper and orderly 
administration of justice in a district court of the 
United States.24 

The pretrial deposition-discovery mechanism es¬ 
tablished by Rules 26 to 37 is one of the most signifi¬ 
cant innovations of the Federal Rules of Civil Pro¬ 
cedure.^^ Prior to the adoption of the new Rules 
of Civil Procedure, federal procedure at law was 
largely lacking in machinery for the discovery of 
facts prior to trial, and federal equity procedure 


13- U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., C.A.Pa, 183 F.2d 
467. 

Newark Ins. Co. v. Sartain, D.C. 
Cal., 20 P.R.D. 683. 

14. U.S_Mosson v. Liberty Fast 

Freight Co., C.C.A.N.Y., 124 F.2d 
448. 

15. U.S.—Gallis v. Peelle Co., CA. 
N.Y., 264 F.2d 663. 

16. U.S.—Comins v. Scrivener, C.A. 
N.M., 214 F.2d 810, 46 A.L.R.2d 1. 

17. U.S.—^American Agricultural 
Chemical Co. v. Hogan, Mass., 213 
F. 416, 130 C.C.A. 62. 

XELgnlry as to prior convictions 

Rule of evidence, limiting inquiry 
as to prior convictions, prevailing 
under territorial and state law, was 
enforced by federal courts. 

U.S.—U. S. v. Fay, D.C.Idaho, 19 F. 
2d 620, affirmed, C.C.A., Fay v. U. 
S., 22 F.2d 740. 

18. U.S.—^American Agricultural 

Chemical Co. v. Hogan, Mass., 213 
F. 416, 130 C.C.A. 62. 

19. Impeachment of own witness 

Whether party, claiming surprise, 
could impeach his own witness rest¬ 
ed in sound discretion of district 
court, regardless of state rule. 


U.S.—^Royal Ins. Co. v. Eastham, C.C. 
A.Ala., 71 F.2d 386, certiorari de¬ 
nied 65 set. no, 293 U.S. 557, 79 
L.Ed. 658. 

20. U.S.—^West Tennessee Grain Co. 
V. J. C. Shaifer & Co., C.C.A.Tenn., 
299 F. 197. 

21. U.S.—Indiviglio v. U. S., C.A. 
Tex., 249 F.2d 549, reversed on 
other grounds 78 S.Ct. 1381, 357 
US. 674, 2 L.Ed.2d 1647. 

For discussions of discovery gener¬ 
ally see 4 F.R.D. 216, 6 F.RD. 403, 
12 F.R,D. 97, 131. 

Depositions: 

De bene esse in deportation pro¬ 
ceeding under Chinese Exclusion 
Act see Allens § 66 a. 

In actions on war risk policies see 
Army and Navy § 96. 

In admiralty see Admiralty § 141. 

In bankruptcy proceedings: 
Generally see Bankruptcy § 43. 

In proceeding to examine bank¬ 
rupt and others see Bankruptcy 
§§ 288, 293. 

In deportation proceedings under 
immigration laws see Aliens § 
102 b (3) (b). 

In federal court after removal of 
cause from state court see Re¬ 
moval of Causes § 259. 

In naturalization proceedings see 
Aliens I 139. 
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22. U.S.—^Underwood v. Maloney, D. 

C. Pa., 16 F.R.D. 3. 

23. U.S.—Commercial Solvents Corp. 
V. Louisiana Liquid Fertilizer Co, 

D. C.N.Y., 20 F.R.D. 359. 

24- D.C.—S o c 1 e t e Internationale 
Pour Participations Industrielles 
Et Commerciales, S. A. v. McGran- 
ery. 111 F.Supp. 436, modified on 
other grounds 225 P.2d 632, 96 U.S. 
App.D.C. 232, certiorari denied 76 
S.Ct. 302, 350 U.S. 937, 100 L.Ed. 
818, rehearing denied 76 S.Ct. 430, 
350 U.S. 976, 100 L.Ed. 846—So- 
ciete Internationale Pour Partici¬ 
pations Industrielles Et Commer¬ 
ciales, S. A. v. McGranery, 14 F.R. 
D. 44, modified on other grounds 
225 F.2d 632, 96 U.S.App.D.C. 232. 
certiorari denied 76 S.Ct 302, 360 
U.S. 937, 100 L.Ed. 818, rehearing 
denied 76 S.Ct. 430, 350 U.S. 976, 
100 L.Ed. 846. 

25. U.S.—Hickman v. Taylor, Pa., 
67 S.Ct 386, 329 U.S. 496, 91 L.Ed. 
451. 

Xilberal facilities 

Rules of Civil Procedure afford 
plaintiff facilities for discovery from 
defendant which are more liberal 
than could be obtained in a suit in 
equity for discovery. 

U.S.—^Fishman v. Marcouse, D.C.Pa., 
32 F.Supp. 460. 
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provided, in such respect, only interrogatories, and 
a bill o£ discovery, as discussed infra § 543. Equity 
Rules, Rule 58, has been supplanted by the adoption 
of the new Rules,^® and under the new Rules, the 
court has no jurisdiction to entertain a bill for dis- 
covery.27 So, a bill in equity for discovery in aid 
of an action at law can no longer be maintained.^s 
The statute regulating the taking of depositions de 
bene esse for use at trial has not been repealed, 
although it has been superseded by the Federal Rules 
of Civil Procedure as to all civil actions to which 
those Rules apply.29 

Rules 26-37 of the Federal Rules of Civil Proce¬ 
dure dealing with depositions, interrogatories, and 
discovery and production of documents are closely 
related and the discovery procedure thereby 
created is intended to be a complete integrated sys¬ 
tem and should be administered as such.^i While, 
however, the deposition-discovery Rules are inte¬ 
grated mechanisms, they are each susceptible of in¬ 
dependent use, and they may be utilized independent¬ 
ly, simultaneously, or progressively, as long as the 
requirements of the Rules invoked are met, as dis¬ 
cussed infra § 530. Such Rules are to be con¬ 
strued in pari materia. 

The federal deposition discovery Rules should be 


construed broadly and liberallySS to secure the just, 
speedy, and inexpensive determination of actions 
and they should not be whittled away by strained 
judicial interpretations.^® There are occasions, 
however, when such liberality must be tempered 
with restraint,and the Rules should not be so 
broadly construed as to require unnecessary and 
prejudicial disclosures, especially where disclosure 
of confidential business information is sought, as 
discussed infra § 537. 

The deposition and discovery procedure of the 
Federal Rules is available to all parties to a litiga¬ 
tion,^*^ and such procedure may be invoked in aid 
of a civil action at any time after its commence- 
ment.^s A party who proceeds in a federal district 
court subjects himself to the rules of pre-trial exam¬ 
ination and production of documents and a party 
himself, and not his adversary, has the right to 
determine which of the pre-trial discovery proce¬ 
dures he shall invoke.*^® Ordinarily discovery pro¬ 
ceeds in the order demanded.'^^ 

Discovery provided by the Federal Rules of Civil 
Procedure takes place imder the supervision of the 
judicial body entrusted or charged with the trial of 
the ultimate issues and there must be a jurisdictional 
issue before the court .^2 Discovery procedures may 


26. U.S.—^Nichols V. Sanborn Co., D. 
C.Mass , 24 F.Supp. 908. 

FendlnsT case 

New rules applied In pending: case. 
U.S.—Clair V. Philadelphia Storage 
Battery Co., D.CJPa., 27 F.Supp. 
777. 

27. U.S.—^Amand v. Pennsylvania R. 
Co., D.C.N.J.. 17 F.RX). 290. 

28. U.S.—C. F. Simonin’s Sons v. 
American Can Co., D.C.Pa., 24 F. 
Supp. 766. 

29. U.S.—Standard S. S. Co. v. U. 
S., U.C.Uel., 126 F.Supp. 586—'Re¬ 
public of France v. Belships Co., 
Limited, Sklbs A/S, D.C.N.T., 91 F. 
Supp. 912, mandamus and prohibi¬ 
tion dismissed, C.A., 184 F.2d 119. 

30. U.S.—Cook Paint & Varnish Co. 
V. Cook Chemical Co., D.C.Mo., 8 F. 

R. D. 93. 

31. U.S.—^Pappas V. Loew's, Inc., D. 

C. Pa., 13 P.R.D. 471—North v. Le¬ 
high Valley Transit Co., D.C.Pa., 
10 F.R.D. 38. 

32. U.S.—^Tiedman v. American Pig¬ 
ment Corp., C,A.Va., 263 F.2d 803. 

Enger-Kress Co. v. Amity Leath¬ 
er Products Co., D.C.Wls., 18 P.R.D. 
347 —Connecticut Importing Co. v. 
Continental Distilling Corporation, 

D. C.Conn., 1 F.R.D. 190. 

33. U.S.—^Hickman v. Taylor, Pa., 67 

S. Ct. 385, 329 U.S. 495, 91 L.Ed. 
461—^June v. George C. Peterson 
Co., C.C.A.I11., 165 F.2d 963. 


De Long Corp. v. Lucas, D.C.N. 
T., 138 F.Supp. 806—Quemos Thea¬ 
tre Co. V. Warner Bros. Pictures, 
D.C.N.J., 36 F.Supp. 949—^Laverett 
V. Continental Briar Pipe Co., D.C. 
N.T., 26 F.Supp. 80. 

Erone Corp. v. Skouras Theatres 
Corp., D.C.N.T., 22 F.R.D. 494— 
Broadway & Ninety-Sixth St. Real¬ 
ty Co. V. Loew’s Inc, D.C.N.T., 21 
F.R.D. 347—McNeiley v. Perry, D. 
C.Tenn., 18 F.R.D. 360—^Hamisch- 
feger Corp. v. Miller Elec. Mfg. 
Co., D.C.Wis., 18 P.R.D. 3—^Falcon 
Industries v. R. S. Herbert Co., D. 
C.N.T., 15 P.R.D. 394—Rose v. 

Bourner, Inc., D.C.N.T., 15 F.R.D. 
362—^Morrison Export Co. v. Gold- 
stone, D.C.N.Y., 12 P.R.D. 258— 
Bingle v. Liggett Drug Co., D.C. 
Mass., 11 F.R.D. 693—Shawmut, 
Inc. V. American Viscose Corp., D. 
C.N.T., 11 P.R.D. 662—Dulansky v 
lowa-Illinois Gas & Elec. Co., D. 

C. Iowa, 10 F.R.D. 146—U. S. v. 6 
Cases, Etc., D.C.Conn., 9 F.R.D. 
81—Benal Theatre Corp. v. Para¬ 
mount Pictures, D.C.I11., 9 P.R.D. 
726—^National Transformer Corp 
V. France Mfg. Co., D.C.Ohio, 9 F. 
R.D. 606—^Michel v. Meier, D.C.Pa., 
8 F.RD. 464—Thomas v. Penn¬ 
sylvania R. Co., D.C.N.T., 7 F.R.D. 
610—^Hanke v. Milwaukee Elec. Ry. 
& Transport Co., D.C.Wis., 7 F.R. 

D. 640—U. S. V. A. B. Dick Co., D. 
C.Ohio, 7 F.R.D. 442—Olson 
Transp. Co. v. Socony-Vacuum Oil 
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Co., D.awis., 7 P.R.D. 134—Bing- 
er V. Unger, D.C.N.T., 7 F.RD. 121 
—^Mulligan V. Eastern S. S. Lines, 
D.C.N.Y., 6 F.RD. 601—Welty v. 
Clute, D.C.N.Y., 2 F R.D. 429. 

D.C.—Roebling v. Anderson, 257 P.2d 
616, 103 U.S.App.D.C. 237. 

Continental Distilling Corp. v. 
Humphrey, D.C., 17 F.R.D. 237— 
Maddox v. Wright, D.C., 11 F.RD. 
170. 

34- U.S.—Babcock & Wilcox Co. v. 
North Carolina Pulp Co., D.C.Del., 
25 F.Supp. 696. 

35. U.S.—Laverett v. Continental 
Briar Pipe Co., D.C.N.Y., 26 F.Supp. 
80. 

38. U.S.—^De Long Corp. v. Lucas, 
D.C.N.Y., 138 F.Supp. 806. 

37. U.S.—Tobin v. David Wither¬ 
spoon, Inc., D.C.Tenn., 14 F.RD. 
148—Siegel v. Yates, D.C.N.Y., 11 
F.RD. 129. 

38* U.S.—Fishman v, Marcouse, D.C. 
Pa., 32 F.Supp. 460. 

39. U.S.—Rubenstein v. Eleven, D. 

C. Mass., 21 F.R.D. 183. 

40. U.S.—^Muzak Corp. v. Muse-Art 
Corp., D.C.Pa., 16 F.RD. 172. 

41. U.S.—Shulman, Inc. v. Shertz, 

D. C.Pa., 18 F.R.D. 94. 

Order of examination generally see 
infra § 608. 

42. U.S.—^Amand v. Pennsylvania R 
Co, D.C.N.J.. 17 P.R.D. 290. 
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be used solely for the purpose of obtaining informa¬ 
tion for use in the federal court action in which they 
are employed,and a prime essential to the allow¬ 
ance of discovery is that it be in aid of a known 
case.'*^ 

§ 527. Nature and Purpose 

The Federal Rules of Civil Procedure relating to 
depositions and discovery were formulated with the In¬ 
tention of granting the widest latitude in ascertaining 
before trial facts concerning the real issues in dispute. 

Federal Rules of Civil Procedure, Rules 26-37, 28 
U.S.C.A., relating to depositions, discovery, deposi¬ 
tions on oral examination and written interroga¬ 
tories, interrogatories to parties, discovery and 
production of documents, and things for inspection, 
copying, or photographing, and the admission of 
facts and the genuineness of documents were for¬ 
mulated with the intention of granting the widest 
latitiude in ascertaining, before trial, facts concern¬ 
ing the real issues in dispute, and permitting the 
interrogatories to parties in connection with any 
relevant matter, in order to make available the 
facts pertinent to the issues to be decided at the 
trial and eliminate all expense and difficulty that 


would be involved in their production at the trial.^® 
One of the purposes of these Rules was also to adopt 
the best of the modem English and state practices 
for discovery.**^ 

The broad purpose of the discovery procedure is 
to permit mutual knowledge before trial of all rele¬ 
vant facts gathered by both parties so that either 
party may compel the other to disgorge whatever 
facts he has in his possession.'*'^ The Federal Rules 
are intended to go far in making information known 
by one party available to the other,*8 and they 
embody two guiding principles on the subject of dis¬ 
covery, the first being that every party to a litigation 
is entitled to secure all evidence, information, and 
documents germane to issues, even though they are 
in the possession of an adverse party, and the second 
being that such evidence, information, and docu¬ 
ments should be made available before trial.*® 

The various instruments of discovery serve as 
a device for ascertaining the facts, or information 
as to the existence or whereabouts of facts, relative 
to the issues, so that the way is clear, consistent with 
recognized privileges, for the parties to obtain the 
fullest possible knowledge of the issues and facts 


43. XJ.S.—Beard v. New York Cent. 
R. Co., D.C Ohio, 20 F.R.D. 607. 

44. U.S.—^Alamo Theatre Co. v. 

Lioew’s Inc., D.C.Ill., 22 F.R.D. 42. 

45. U.S.—Babcock & Wilcox Co. v. 
North Carolina Pulp Co., D.C.Del., 
25 F.Supp. 596. 

Leach v. Greif Bros. Cooperage 
Corporation, D.C.Miss., 2 F.R.D. 
444—G. F. Heublein & Bro. v. 
Bushmill Wine & Products Co., D. 

C. Pa., 2 F.R.D. 190—^Brewster v. 
Technicolor, Inc., D.C.N.T., 2 F.R. 

D. 186—^American Lecithin Co. v. 
W. A. Cleary Corporation, D.C.N. 
J., 1 F.R.D. 603. 

Nature and purpose of particular 
forms of discovery: 

Depositions see infra § 549. 
Interrogatories to parties see in¬ 
fra § 646. 

Production of documents and 
things see infra § 698. 

Complexities abolished 

“It seems to have been intended by 
the framers of the rules that they 
should be construed to secure the 
just, speedy, and inexpensive deter¬ 
mination of every action, and that 
cases might be settled on their mer¬ 
its, and that the complexities exist¬ 
ing under Equity Rule 58 should be 
abolished.” 

U.S.—^Nichols V. Sanborn Co., D.C 
Mass., 24 F.Supp. 908, 910. 

lighten, record; minimize expense j 


not burden, the record; to minimize, 
not Increase, expense.” 

D.C.—Odum V. Willard Stores, Inc., 
D.C., 1 F.R.D. 680, 681. 

XTature and scope of controversy 
“The court is of the opinion that 
Title V of the Rules, Depositions 
and Discovery, Nos. 26-37, has for 
its function the setting forth of the 
contentions of the parties in such a 
way as to fully disclose the nature 
and scope of the controversy. The 
present theory of our procedure is 
to change our former pleadings from 
the generalized type wherein merely 
ultimate facts were stated and the 
items of evidence to support the al¬ 
leged ultimate facts were omitted, 
to the present type as exemplified 
under the title of Depositions and 
Discovery, embracing not only the 
statement of the ultimate fact but 
the additional privilege of compel¬ 
ling either or both parties to disclose 
before trial the detailed items of evi¬ 
dence.” 

U.S.—Dixon V. Sunshine Bus Lines, 
D.C.La, 27 F.Supp. 797. 

Restrictive orders 

In view of the purpose of the new 
Rules to provide a just, speedy, and 
inexpensive determination of a law 
suit, the Rules providing for the tak¬ 
ing of depositions should not be re¬ 
stricted at their inception by orders 
of court attempting to prescribe and 
define the activities of parties in 
their proper use. 

U.S.—^Fox V. House, D.C.Okl., 29 F. 
Supp. 673. I 


Buies provide adequate means for 
discovery and production of docu¬ 
ments. 

U.S.—^Pelelas v. Caterpillar Tractor 
Co., C.C.A.I11., 113 F.2d 629, certio¬ 
rari denied 61 S.Ct. 138, 311 U.S. 
700, 85 L.Bd. 454. 

46. U S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C Md., 30 F.Supp. 
275. 

Canuso v. City of Niagara Palls, 
D.C.N.T., 4 F.R.D. 362. 

47. U.S.—Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495. 91 L.Bd. 
451. 

U. S. V. Procter & Gamble Co., 
D.C.N.J., 19 F.R.D. 122, reversed on 
other grounds 78 S.Ct. 983, 356 U.S. 
677, 2 LEd.2d 1077—Roth v. Par¬ 
amount Film Distributing Corp., 
D.C.Pa., 4 F.R.D. 302 
D.C.—Maddox v. Wright, D.C., 11 P. 

R. D. 170. 

48- U.S.—^Hickman v. Taylor, C.C.A. 
Pa., 153 F.2d 212, certiorari denied 
66 S.Ct. 961, 327 U.S. 808, 90 L.Bd. 
1032, vacated on other grounds 66 

S. Ct. 1337, 328 U.S. 876, 90 L.Bd. 
1645, affirmed 67 S.Ct. 385, 329 U.S. 
495, 91 L.Bd. 451. 

Details 

Facility in procuring evidentiary 
details is purpose of Rules of Civil 
Procedure relating to depositions and 
discovery. 

U.S.—^Dlxon v. Sunshine Bus Lines, 
D.C.La., 27 F.Supp. 797. 

49. D.C.—Odum v. Willard Stores, 
Inc., D.C., 1 F.R.D. 680. 


“The object is clearly to lighten, 
85A C.J.S.—60 
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before trial.^® The general intent of the Rules, 
with certain exceptions, is early rather than late 
reveIation,5i and the effect of the discovery proce¬ 
dure is to advance the stage at which facts are 
available to each party and thus eliminate to the 
fullest extent possible, prior to the time of trial, 
the possibility of surprise to either party.®^ 


The federal deposition-discovery Rules were 
formulated with a view to simplifying and clarify¬ 
ing the issues before trial,^3 and to ascertain the 
facts and in this respect the broad Rules of dis¬ 
covery supersede the practice of framing issues by 
the pleadings.56 So, the discovery Rules have 
abrogated the function of the complaint to state fully 


50. U.S.—Hickman v. Taylor, Pa, i 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Mitchell V. Roma, C.A.Pa., 265 P. 
2d 633. 

D.C.—Societe Internationale Pour 
Participations Industriellea et 
Commerciales S. A v. Brownell, 
226 F.2d 532, 96 U.S.App.D.G. 232, 
certiorari denied 76 S.Ct. 302, 350 
U.S. 937, 100 L.Ed. 818, rehearing 
denied 76 S.Ct. 430, 350 U.S. 976, 
100 Li.Ed. 846. 

51. U.S.—^Rubenstein v. Kleven, T>. 

C. Mass.. 21 F.R.D. 183. 

52. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 10 P.R. 

D. 146—^Herbat v. Chicago, R. I. & 
P. R. Co.. D.C Iowa, 10 F.R.D. 14. 

Other statements as to surprise 
<1) It is very evident that it was 
the intent of the framers of the new 
Rules that they should provide am¬ 
ple facilities for the discovery of 
facta before trial, so that surprise 
at the trial and possible miscarriage 
of justice might be avoided. 

U.S.—Chandler v. Cutler-Hammer, 
Inc., D.C.Wis., 31 F.Supp. 453-— 
Pearson v. Hershey Creamery Co., 
D.C.Pa„ SO F.Supp. 82. 

Olson Transp. Co. v, Socony- 
Vacuum OH Co., D.C.Wis., 7 F.R. 
D. 134—Roberts v. Pittsburgh-Des 
Moines Co., D.C.Pa, 6 F.R.D 25— 
G. F. Heublein & Bro. v. BushmUi 
Wine & Products Co., D.C.Pa., 2 F. 
R.D. 190—^New England Terminal 
uo. v. uraver Tank Manuiactur- 
Ing Corporation, D.C.R.I., 1 P.R. 
D. 411. 

(2) One of the salient features of 
Federal Rules of Civil Procedure, and 
particularly those dealing with dis¬ 
covery practice, is that they are to 
be utilized to eliminate surprise ele¬ 
ment in litigation and permit all par¬ 
ties to obtain adequate factual infor¬ 
mation for trial. 

U.S.—Burke v. Fire Underwriters 
Ass’n, D.C.Mo., 21 F.R.D. 583. 

(3) Purpose of discovery under 
Federal Rules is not only to facili¬ 
tate the obtaining of evidence for 
use at trial, but also to reduce the 
element of surprise to a minimum. 
U.S.—^Nedimyer v. Pennsylvania R. 

Co., D.C.Pa., 6 F.RD. 21. 

(4) Deposition - discovery proce¬ 
dure under Federal Rules advances 
state at which disclosure can be com¬ 
pelled from time of trial to period 


preceding it, thus reducing the possi¬ 
bility of surprise. 

U.S.—Michel V. Meier, D.C.Pa.. 8 F. 
R.D. 464. 

53. U.S.—^American Oil Co. v. Penn¬ 
sylvania Petroleum Products Co., 
D.CR.I., 23 P.R.D. 680—Taejon 
Bristle Mfg. Co. v. Omnex Corp., 
D.C.N.T., 13 P.R.D. 448—Morrison 
Export Co. V. Goldstone, D.C.N.Y., 
12 P.R.D. 258—H. K. Porter Co. v. 
Bremer, D.C.Ohio, 12 P.R.D. 187— 
Pidelis Fisheries v. Thorden, D.C. 
N.T., 12 F.R.D. 179—Shawmut, Inc. 
v. American Viscose Corp., D.C.N. 
Y.. 11 F.R.D. 562—^Foundry Eduip- 
ment Co. v, Carl-Mayer Corp., D. 
COhio. 11 F.R.D. 302—Siegel v. 
Yates, D.aH.Y., 11 P.R.D. 129— 

! Michel V. Meier. D.C.Pa., 8 F.R.D. 
464—^American Lecithin Co. v. W. 
A. Cleary Corporation, D.C.N.Y., 1 
F.R.D. 603—Gaumond v. Spector 
Motor Service. D.C.Mass, 1 F.R.D. 
364. 

54. U.S.—American Oil Co. v. Penn¬ 

sylvania Petroleum Products Co., 
D.C.R.I., 23 P.R.D. 680—McElroy v. 
United Air Lines, Inc., D.C Mo., 21 
P,R,D. 100—^Noerr Motor Freight, 
Inc. V. Eastern R. R. Presidents 
Conference. D.C,Pa., 14 P.R.D. 189 
—Taejon Bristle Mfg. Co. v. Omnex 
Corp., D.C.N.Y., 13 F.RD. 448— 
Morrison Export Co. v. Goldstone, 
D.C.N.Y.. 12 F,R.D. 258-Fidelis 
Fisheries v. Thorden, D.C.N'.Y., 12 
F.RD. 179—Shawmut, Inc. v. 

American Viscose Corp., D.C.N.Y., 
11 F.R.D. 562—Siegel v. Yates, D. 
C.N.Y., 11 F.RD. 129—Michel v. 
Meier. D.C.Pa., 8 F.RD. 464—Cook 
Paint & Varnish Co. v. Cook Chem¬ 
ical Co., D.C.MO., 8 F.R.D. 93— 
Battln Amusement Co. v, Cocalis 
Amusement Co., D.C.N.J., 1 F.RD. 
769. 

Policy 

Discovery is founded on the policy 
that a trial should not be treated as 
a sporting event but as a search for 
truth and if there is any relevant in¬ 
formation which may be of value in 
the search, it should be unearthed. 
U.S.—Comercio B Industria Conti¬ 
nental, S. A. V. Dresser Industries, 
Inc., D.C.N.Y., 19 F.RD. 618. 

Purpose of procedure 

(1) Purpose of the pretrial-depo¬ 
sition-discovery procedure is to ob¬ 
tain discovery of facts relevant to 
the subject matter of the action or to 
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'unearth leads as to where evidence 
may be located. 

U.S.—Beirne v. Fitch Sanitarium, 
Inc., D.C.N.Y., 20 F.R.D. 93. 

(2) Purpose of the Federal Rules 
is to focus the fundamental issues 
between the parties and to enable the 
parties to learn what the facts are 
and where they may be found before 
trial, to the end that the parties may 
prepare their case in the light of all 
the available facts. 

U.S.—U. S. V. A. B. Dick Co., D.C. 
Ohio, 7 F.RD. 442. 

Unfair advantage 

Federal Rules with respect to dep¬ 
ositions and discovery, manifest in¬ 
tent to remedy contrasting situa¬ 
tions which would place initial ad¬ 
vantage in acquisition of facts all 
on one side where such advantage 
is unfair. 

U.S.—Cogdill V. Tennessee Valley 
Authority, D.C.Tenn., 7 P.R.D. 411. 

56. U.S.—^Porter v. Shoemaker, D.C. 
Pa., 6 F.R.D. 438—^Battin Amuse¬ 
ment Co. V. Cocalis Amusement 
Co., D.C.N.J., 1 F.RD. 769. 

Supplementation 

(1) Federal Rules of Civil Proce¬ 
dure dealing with discovery practice 
contemplate that pleadings in feder¬ 
al district court are to be supple¬ 
mented by discovery of facts. 

U.S.—Burke v. Fire Underwriters 
Ass'n, D.C Mo., 21 F.RD. 683. 

(2) Philosophy of the Rules of 
Civil Procedure is to reduce to a 
minimum the factual allegations 
which need to be recited in a plead¬ 
ing, leaving to the various forms of 
pre-trial procedure and discovery the 
function of ascertaining additional 
details. 

U.S.—^Fennell v. Svenska Amerika 
Linlen A/B, D.C.Mass., 23 F.RD. 
116. 

(3) Development of facts in pre¬ 
trial proceedings, in so far as possi¬ 
ble, should be accomplished under 
the provisions of Federal Rules pro¬ 
viding for discovery, depositions, in¬ 
terrogatories, and the like. Instead 
of by exercise of discretion to re¬ 
quire additional pleadings. 

U.S.—Von Mailath v. Order of 
Daughters of Divine Redeemer, D. 
C.Pa., 10 F.RD. 420. 

Bills of particulars 

(1) Bills of particulars are no 
longer necessary to limit and define 
issues. 
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and in detail the claims on which plaintiff will rely, 
and the litigants have the responsibility of limiting 
such claims by employing the discovery methods 
which are available.^® The only office which plead¬ 
ings continue to serve is that of giving notice and 
the deposition-discovery processes necessarily are 
invested with the essential function of formulating 
the issues and the burden of advising the adverse 
party of the facts involved.^? 

§ 528. - Preparation for Trial 

Deposition and discovery procedures were designed 
to facilitate preparation for trial. 

Federal Rules of Civil Procedure, Rules 26-37, 
establishing deposition and discovery procedures 
were designed to facilitate preparation for trial,58 
and where the moving party seeks information to 
enable him to prepare for trial the proper practice 
is to proceed by discovery.59 The Federal Rules 


restrict the pleadings to the task of general notice¬ 
giving and invest the deposition-discovery process 
with a vital role in the preparation for trial.®® Pre¬ 
trial examinations are investigatory for the purpose 
of ascertaining facts in order to prepare for trial 
rather than primarily for the perpetuation of eviden¬ 
tiary matters.®^ 

§ 529. Actions in Which Remedy Available 

Deposition-discovery procedure is available in all types 
of cases. 

Generally deposition-discovery procedure is avail¬ 
able in all types of cases at the behest of any party.®2 
So, the remedy may be available in an action for 
divorce,®3 an action for patent infringement,®^ an 
action to recover statutory penalties,®® and in a 
proceeding involving wages and overtime compensa¬ 
tion allegedly due employees under the Fair Labor 
Standards Act.®® 


U.S.—Clark Door Co. v. Yeager, D.C. 
Pa, 1 F.R.D. 770. 

(2) Pre-trial examination of a par¬ 
ty is intended to take the place of 
the old precise pleadings and bills of 
particulars. 

U.S,—Romero v. International Termi¬ 
nal Operating Co., D.C.N.Y., 18 F.R. 
D. 317. 

56. U.S.—State Farm Mut. Auto. 
Ins, Co. V. Scott, C.A,La„ 198 F.2d 
152. 

Redfem v. Collins, D.C.Tex., 113 
F.Supp. 892. 

57. US.—Turkish State Rys. Ad¬ 
ministration V. Vulcan Iron Works, 
D.C.Pa., 163 F.Supp. 616. 

MacDonald v. i Astor, D.C.N.Y., 
21 F.R.D. 159—^McElroy v. United 
Air Lines, Inc., D.C.Mo., 21 F.R.D. 
100—Metropolis Bending Co. v. 
Brandwen, D.C.Pa., 8 F.R.D. 296. 
“The pre-trial deposition-discovery 
mechanism established by Rules 26 
to 37 is one of the most significant 
innovations of the Federal Rules of 
Civil Procedure. Under the prior 
federal practice, the pre-trial func¬ 
tions of notice-giving issue-formula¬ 
tion and fact-revelation were per¬ 
formed primarily and Inadeguately 
by the pleadings. Inquiry into the 
Issues and the facts before trial was 
narrowly confined and was often 
cumbersome in method. The new 
rules, however, restrict the pleadings 
to the task of general notice-giving 
and invest the deposition-discovery 
process with a vital role in the prep¬ 
aration for trial. The various in¬ 
struments of discovery now serve 
(1) as a device, along with the pre¬ 
trial hearing under Rule 16, to nar¬ 
row and clarify the basic Issues be¬ 
tween the parties, and (2) as a de¬ 


vice for ascertaining the facts, or in¬ 
formation as to the existence or 
whereabouts of facts, relative to 
those issues. Thus civil trials in the 
federal courts no longer need be car¬ 
ried on in the dark. The way is now 
clear, consistent with recognized 
privileges, for the parties to obtain 
the fullest possible knowledge of the 
issues and facts before trial.’* 

U.S.—^Hickman v. Taylor, Pa., 67 S. 
Ct. 386, 388, 329 U.S. 495, 91 L.Ed. 
451. 

58. U.S.—Pox V, House, D.C.Okl., 29 
PSupp. 673. 

Foundry Equipment Co. v. Carl- 
Mayer Corp., D.C.Ohio, 11 F.R D. 
302— ^U. S. V. American Locomotive 
Co., D.C.Ind., 6 F.R.D. 35—^Roberts 
V. Pittsburgh-Des Moines Co., D.C. 
Pa., 6 P.R.D. 26. 

To obtain information 

One of the purposes of the Rules 
of discovery Is to enable any party 
to obtain information, as well as 
evidence, that will aid in prepara¬ 
tion for trial. 

U.S.—Pox V. House, D.C.Okl., 29 F. 
Supp. 673. 

59. U.S.—^Westmoreland Asbestos 

Co. V. Johns-Manville Corporation, 

C. C.A.N.Y., 113 P.2d 114. 
lUinols-Callfornia Exp., Inc. v. 

Duffy, D.aiowa, 15 P.R.D. 41—In¬ 
terborough News Co. V. Curtis Pub. 
Co., D.C.N.Y., 14 P.R.D. 408—Por¬ 
ter V. Reynolds, D.C.N.Y., 6 P.R.D. 
636—Damonte v. Higgins Indus¬ 
tries, D.C.La„ 2 F.R.D. 486. 

60. U.S.—^Rosen v. Texas Co., D.C. 
N.Y., 161 F.Supp. 65. 

May v. Baltimore & O. R. Co., 

D. C.Md., 17 P.R.D. 288—Rudolph 
Wurlitzer Co. v. Atol, D.C.Minn., 12 
P.R.D. 173—Marquardt-Glenn Corp. 


V. Lumelite Corp., D.C.N.Y., 11 P. 
RD. 175—Michel v. Meier, D.C.Pa., 
8 F.R.D. 464. 

61. U.S—Cronan v. Dewavrin, D.C. 
N.Y., 9 F R.D. 337. 

62. U.S.—Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Particular forms of discovery: 
Physical or mental examination of 
person see infra § 752. 
Production of documents and tan¬ 
gible things see infra § 696. 
Taking of depositions see infra $ 
665. 

Written interrogatories to parties 
see infra § 648. 

Action on notes 

In action for balance due on notes 
with interest, where defendant filed 
general denial, plaintiff’s use of dis¬ 
covery procedure would be appro¬ 
priate. 

U.S.—U. S. V. Long, D.C.Neb., 10 P. 
R.D. 443. 

Waiver of arbitration 

Issue involving waiver of right to 
proceed by way of arbitration pursu¬ 
ant to contract could not be deter¬ 
mined in advance of trial by sum¬ 
mary Judgment, but plaintiff was en¬ 
titled to day in court and to oppor¬ 
tunity for pre-trial discovery. 

U.S.—Pfeiffer v. Prank, D.C.N.Y., 19 
P.R.D. 15. 

63. D.C.—Pierce v. Pierce, D.C., 6 P. 
R.D. 125. 

64. U.S.—^Knight-Morley Corp. v. 
Electroline Mfg. Co., D.C.Ohio, 10 
P.R.D. 400. 

65. U.S.—^Kleln v. Deb way Hats, D. 
C.N.T., 2 F.R.D. 356. 

66. U.S.—Tobin v. David Wither¬ 
spoon, Inc., D.C.Tenn,, 14 P.R.D. 
148. 
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§ 530. Availability or Prior Use of Other 
Remedy 

Deposition-discovery procedure is available In a 
proper case notwithstanding the existence of another 
remedy to obtain the desired Information. 

As a general rule, the discovery-deposition proce¬ 
dure provided for by the Federal Rules of Civil 
Procedure is available in a proper case to obtain 
necessary information notwithstanding the existence 
of another remedy, such as a motion to make more 
definite and certain.®*^ 

The various deposition-discovery sections of the 
Federal Rules are complementary to one another 
and ordinarily use of one does not restrict the use 
of another on the same subject.®^ Such Rules are 
each susceptible of independent use, and they may be 
utilized independently, simultaneously, or progres¬ 
sively, as long as the requirements of the Rules in¬ 
voked are met,®^ Unless complete and exhaustive 
disclosure of every facet of information has been 
obtained by one of the Rules, a party may choose 
to abandon one method of discovery and follow 
the procedure under another Rule which he believes 
will afford greater disclosure of material facts.^® 

§ 531. Persons Subject to Discovery 

All persons, whether or not parties, are subject to 
deposition-discovery process. 

As a general rule all persons, whether or not par¬ 
ties, are subject to the discovery procedure of the 


Federal Rules of Civil Procedure,*^! although under 
some Rules, such as Rule 33 relating to interroga¬ 
tories, only the adverse party is subject to interroga¬ 
tion, as discussed infra § 657. A corporation is no 
more entitled to avoid discovery processes than is an 
individual.'^2 The United States, like any other 
litigant, is subject to the Federal Rules of Civil 
Procedure and may not refuse to make the same 
sort of disclosure of its case as would be required 
of an individual party.'^® 

Generally the court should not permit one party 
to examine an expert engaged by the adverse party, 
or to inspect reports prepared by such expert, in 
the absence of showing that the facts or informa¬ 
tion sought are necessary for the moving party’s 
preparation for trial and cannot be obtained by 
the moving party’s independent investigation or 
research,*^^ 

§ 532. Discretion of Court 

Generally application of the deposition-discovery pro¬ 
visions of the Federal Rules of Civil Procedure rests In 
the discretion of the court. 

As a general rule, application of the discovery 
provisions of the Federal Rules of Civil Procedure, 
28 U.S.C.A., rests in the discretion of the court, 
governed not only by statute and established rules 
of common law but also by considerations of policy 
and of necessity, propriety, and expediency in the 
particular case.'^® Clearly, such discretion may be 


67. U.S.—^Bechik v. Handy Mattress 
Accessories Corporation, D.C.N.Y., 
2 F.R.D. 289. 

Particular forms of discovery as af¬ 
fected by other remedy; 
Depositions see infra §§ 656, 657. 
Production of documents or other 
tangible things see infra § 703. 
Written interrogatories to parties 
see infra § 649. 

68- U.S.—Branyan v. Koninklljke 
Luchtvaart-MaatschappiJ, D.C.N.Y., 
13 F.R.D. 425. 

Cnmulative methods 

Various methods of discovery are 
intended to be cumulative, not alter¬ 
native or exclusive, and defendant, 
objecting to plaintiffs interroga¬ 
tories as asking information obtained 
by prior deposition must show that 
hardship or Injustice is being done 
defendant. 

U.S.—Hornung v. Eastern Auto. For¬ 
warding Co., D.C.Ohlo, 11 F.ItD. 
300. 

69. U.S.—^Hawaiian Airlines v. 

Trans-Paclflc Airlines, D.C.Hawaii, 
8 F.R.D. 449—United States v. U. 
a Alkali Export Ass*n. Inc., D.C.N. 
Y., 7 F.R.D. 266—Olson Transp. Co. 


v. Socony-Vacuum Oil Co., D.C. 
Wls., 7 F.R D. 134. 

70. U.S.—^Electric Furnace Co. v. 
Fire Ass’n of Philadelphia, D.C. 
Ohio, 10 F.R.D. 162. 

71- U.S.—Security Mut. Cas. Co. v. 

Rich, D.C.Pa., 20 P.R.D. 112. 
Persons subject to particular forms 
of discovery: 

Depositions see infra §§ 569-562. 
Production of documents and other 
tangible things see infra § 713. 
Written interrogatories see infra 
S 667. 

Xnsarance carrier 

In view that for all practical pur¬ 
poses automobile liability insurance 
carrier is performing the exact func¬ 
tions and playing the precise role of 
an actual party to the litigation aris¬ 
ing from a collision covered by pol¬ 
icy, carrier Is subject to the usual 
and reasonable Rules of Procedure, 
especially with respect to discovery. 
U.S.—Simper v. Trimble, D.C.Mo., 9 
F.R.D. 698. 

72. U.S.—Arizona Western Ins. Co. 
V. D. L. Constantin & Co., C.A.N'.J., 
247 P.2d 388, certiorari denied 78 
S,Ct. 332, 356 U.S. 905, 2 L..Ed.2d 
260. 


73, U.S.—Republic of China v. Na¬ 
tional Union Fire Ins. Co. of Pitts¬ 
burgh, Pa., D.C.Md., 142 F.Supp. 
661. 

Officer served 

Service on United States District 
Attorney of an order to show cause 
directed to United States Attorney, 
Chief Clerk of Works Progress Ad¬ 
ministration, and Chief Clerk of Pro¬ 
curement Division of United States 
Treasury Department in district, 
calling on each of them to show 
cause why they should not be di¬ 
rected to furnish Information to 
plaintiff, could have no effect as 
against Works Progress Administra¬ 
tion, which was now extinct, nor on 
the Treasury Department in absence 
of anything to indicate authority of 
United States Attorney to represent 
it in present case. 

U.S.—^U. S. ex rel. Bayarsky v. 
Brooks, D.C.N.J., 61 F.Supp. 974. 

74. D.C.—U. S. V. 48 Jars, More or 
Less, of an Article of Drug Labeled 
Trandullease, D.C., 23 F.R.D. 192. 

7B. U.S.—U. S. V. Kohler Co., D.C. 
Pa., 9 P.R.D. 289. 

Discretion of court as to particular 
forms of discovery; 
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exercised where leave of court is required by the 
Rules for invoking the discovery proceedings.*^® 
While some of the provisions of the Federal Rules 
for depositions and discovery may be used without 
first obtaining leave of court therefor,judicial 
discretion may be exercised in determining whether 
to vacate or limit the discovery proceedings where 
objection is raised thereto, as by application for an 
order for protection of the parties and deponents 
before oral examination, as discussed infra § 597. 

Ordinarily, the extent to which disclosure will be 
compelled in discovery proceedings rests largely 
in the discretion of the court.*^® Whether discovery 
of written statements secured from witnesses by 
counsel of the adverse party should be allowed rests 
in the discretion of the trial judgment on a proper 
showing; but where there was no showing of neces¬ 
sity therefor there was no occasion for the exercise 
of discretion even though the statements were not 
privileged.*^^ 

§ 533. - Liberality in Allowance of Rem¬ 

edy 

The Federal Rules of Civil Procedure should be In¬ 
terpreted liberally in favor of permitting pre-trial dls- 
•covery. 

Liberal pre-trial discovery procedures are in¬ 
tended under the Federal Rules of Civil Proce¬ 
dure,®® and the Rules should be interpreted liberally 
in favor of permitting pre-trial discovery.®! The 


disposition of the district court is to comply with 
the Federal Rules of discovery, not only literally, but 
in spirit, and to endeavor to carry out their intended 
purpose,®® and nothing should be done and no ruling 
made that would detract, or in any way restrict the 
salutary purpose of discovery Rules.®® The spirit 
of the Federal Rules requires the allowance of 
discovery before trial whenever possible,®^ and dis¬ 
covery will be granted when asked unless the court 
is satisfied that the administration of justice will 
in some way be impeded.®® 

It was not intended, however, that discovery 
should be imbridled and unlimited,®® and the courts 
will not enlarge the discovery Rules or stretch them 
out of proportion.®*^ The power to grant discovery 
should be exercised within reasonable limits.®® 

§ 534. Grounds and Objections 

It is a proper ground for discovery that the moving 
party requires evidence, information, and documents 
germane to the issues in the case; but the procedure 
may not be used for purposes of delay, or as a stratagem 
to maneuver the adverse party Into an unfavorable posi¬ 
tion. 

It is a proper ground for the employment of the 
discovery procedure provided for by the Federal 
Rules of Civil Procedure that such procedure is re¬ 
quired in order to secure evidence, information, and 
documents germane to the issues in the case,®® and 
where the moving party seeks information to enable 
him to prepare for trial the proper practice is to 


Taking depositions see infra § 573. 
Written interrogatories to parties 
see infra § 666. 

I^dgllsrence cases 

Discovery in negligence cases is 
■discretionary. 

U.S.—^Eureka-Sec. Fire & Marine Ins. 
Co. V. American Stores Co., D C.Pa., 
6 P.R.D. 611. 

76. U.S.—Babolia v. Local 456, 
Teamsters & Chauffeurs, Union, D. 
C.N.T,, 11 F.R.D. 423. 

77. U.S.—Martz v. Abbott, D.C.Pa., 
2 P.R.D. 17. 

78. Disclosure of trade secrets 
U.S.—Cities Service Oil Co. v. Cel- 

anese Corp., of America, D.C.Del., 
10 P.R.D, 458—^Ferguson v. Ford 
Motor Co., D.C.N.T., 8 F.R.D. 414. 

79. U.S.—Hickman v. Taylor, Peu, 
67 S.Ct. 886, 329 U.S. 496, 91 L.Bd. 
451. 

80. U.S.—Russo V. Merck & Co., D.C. 
R,I., 21 F.R.D. 237. 

Admissibility of evldeuce 
Federal Rules contemplate a liber¬ 
al discovery, which discovery is not 
to be limited by all the stringency 
that regulates the admissibility of 
evidence on a triaL 


U.S —Civil Aeronautics Board of Civ¬ 
il Aeronautics Authority v. Cana¬ 
dian Colonial Airways, D.C.N.T., 
41 P.Supp, 1006. 

81. U.S—Siegel v. Tates, D.C.N.T., 
11 F.R.D. 129—Gajowskl v. Empie, 
D.C.N.T., 11 P.R.D. 60—Canuso v. 
City of Niagara Palls, D.C.N.T., 7 
FR.D. 159—^Hercules Powder Co. v. 
Rohm & Haas Co, D C.Del., 4 F.R. 
D. 452—Bloomer v. Sirian Lamp 
Co., D.C.Del., 4 F.R.D. 167. 

D.C.—Maddox v. Wright, D.C., 11 F. 
R.D. 170. 

Broad and liberal construction of 
discovery Rules generally see su¬ 
pra § 526. 

82. U.S.—U. S V. New Wrinkle, Inc., 
D.C.Ohlo. 16 P.R.D. 36. 

83. D.C.—U. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass'n, D.C., 
22 P.R.D. 300. 

84- U.S.—Quemos Theatre Co. v. 
Warner Bros. Pictures, D.C.N.J., 36 
F.Supp. 949. 

Hercules Powder Co, v. Rohm & 
Haas Co., D.C.Del., 4 F.R.D. 462— 
Stark V. American Dredging Co., D. 
C.Pa., 3 P.R.D. 300. 

85. U.S.—^Nedimyer v. Pennsylvania 
R. Co., D.C.Pa,, 6 P.R.D. 21—Gor¬ 
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don V. Pennsylvania R. Co., D.C. 
Pa., 6 P.R.D. 610. 

86. D.C.—U. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass’n, D.C., 
22 F.R.D. 300. 

Fishing excursions 

Although Rules of Civil Procedure 
are to be liberally construed, it was 
never intended to revolutionize prac¬ 
tice by allowing fishing excursions. 
U.S.—Thomas French & Sons v. 
Carleton Venetian Blind Co., D.C. 
N.T., 30 F.Supp. 903. 

87. U.S.—U. S. V. New Wrinkle, Inc., 
DC.Ohio, 16 P.R.D. 36. 

88. U.S.—^Alamo Theatre Co. v. 

Loew’s Inc., D.C.Ill., 22 F.R.D. 42. 

89. D.C.—Odum v. Willard Stores, 
Inc., D.C., 1 P.R.D. 680. 

Nature and purpose of discovery pro¬ 
cedure generally see supra § 627. 
Grounds and objections as to partic¬ 
ular forms of discovery: 
Physical or mental examination of 
person see infra § 752. 

Production of documents and tan¬ 
gible things see infra § 716, 
Taking of depositions see infra §§ 
663, 665. 

Written interrogatories to parties 
see infra § 660. 
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proceed by discovery, as discussed supra § 528. 
The discovery remedies of the Federal Rules may 
also be used to obtain information needed to pre¬ 
pare a pleadingj^t^ and under certain circumstances, 
a party may have a discovery to secure evidence on 
which an amended pleading might be predicated.^^ 
Discovery proceedings may be used after filing of 
complaint for the purpose of obtaining facts to es¬ 
tablish jurisdiction of the court. ^2 Sq, pre-trial dis¬ 
covery is available to plaintiff on issues of fact 
raised by defendant’s motion to dismiss on the 
ground that he was a resident of another state and 
that, accordingly, venue was improperly laid.®^ 

The discovery permitted by the Federal Rules of 
Civil Procedure has ultimate and necessary bound¬ 
aries, and it has been broadly stated that dis¬ 
closures by discovery may be had only where denial 
of discovery would unfairly prejudice the party 
seeking inspection in preparing his claim or would 
cause him undue hardship or injustice.^s The priv¬ 
ilege of inspecting documents and examining wit¬ 
nesses must not be used for purposes of delay,^® 
and the discovery Rules are not to be employed as a 
stratagem to maneuver an adverse party into an un¬ 
favorable position.A party to an action will not 
be allowed to require another party thereto to make 
investigation, research, or compilation of data or 
statistics for the first party, which he might equally 
as well make for himself.^S 

Where plaintiff’s claim was independent of those 
asserted in another suit, the fact that examination 


was sought on the same matters as in such other 
suit and that plaintiff in such suit was represented 
by the same attorney who appeared for plaintiff in 
the present suit is not sufficient to defeat plaintiff’s 
right to avail himself of the deposition-discovery 
procedure.^9 The pendency of a state court action 
between the same parties on the same cause of 
action as a subsequent federal court action does 
not deprive plaintiff of the right to avail himself of 
the deposition-discovery procedure under the Fed¬ 
eral Rules of Civil Procedure in the absence of a 
showing that the federal court action was instituted 
in bad faith for the sole, primary, or real purpose of 
using such procedure in the state court suit.^ 

I 535. -Inconvenience or Other Detri¬ 

ment 

Information must be made available where properly 
sought through discovery proceedings, regardless of ex¬ 
pense or inconvenience resulting therefrom; but discov¬ 
ery will not be allowed when It results in oppression of 
the other party. 

Under the discovery provisions of the Federal 
Rules of Civil Procedure, all sources of information 
must be made available, regardless of expense or 
inconvenience resulting therefrom.^ Accordingly, 
deposition-discovery process will not be denied on 
the ground that the parties who are to be examined 
will be inconvenienced thereby and the mere inci¬ 
dent that a defendant may suffer some detriment 
through medium of a discovery before trial wdll not 
foreclose the right of a party, in a proper case, to 
obtain one.** However, discovery will not be allowed 


90. Bin of paxtionlars 

Where plaintiffs alleged a lack of 
all information needed to furnish a 
hill of particulars as to matters call¬ 
ed for by defendants, plaintiffs have 
a remedy provided by the Rules of 
Civil Procedure to compel defendants 
to supply any records or other infor¬ 
mation to permit plaintiffs to allege 
the facts required for a proper deter¬ 
mination of whether plaintiffs should 
be permitted to proceed with suit or 
should seek recourse under some oth¬ 
er law in some other form. 

U.S.—^Warner v. T. B. Collins Truck¬ 
ing Co., D.C.La., 6 P.R.D. 214. 

91. U.S.—Civil Aeronautics Board of 
Civil Aeronautics Authority v. Ca¬ 
nadian Colonial Airways, D.C.N.T., 
41 F.Supp. 1006. 

92. U.S.-—McGhan v. P. C. Hayer 
Co., D.C.Minn., 84 P.Supp. 540. 

93. U.S.—Greene v. Oster. D.C.N.Y., 
20 P.R.D. 198. 

94. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 386, 329 U.S. 496, 91 L.Ed. 
461. 

Cinema Amusements v. Loew’s, 
Inc., D.C.Del.. 7 P.R.D. 318. 


95. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 386, 329 U.S. 496, 91 L.Ed. 
451. 

U. S. V. 6 Cases, Etc., D.C.Conn., 
9 P.R.D. 81. 

matters fully revealed 
Where all the details with respect 
to accident Involved had been fully 
covered by answers to thirty-eight 
interrogatories and plaintiff had ac¬ 
cess to the public testimony of wit¬ 
nesses taken by federal inspectors, 
as well as to the witnesses, and there 
was no showing that access to state¬ 
ments obtained from witnesses by 
counsel for defendants or to other 
memoranda, statements, or reports 
of counsel was necessary, plaintiff 
was not entitled to access to such 
matters. 

U.S.—^Hickman v. Taylor, Pa., 67 S. 
Ct. 386, 329 U.S. 496, 91 L.Ed. 461. 

96. U.S.—Brockway Glass Co. v. 
Hartford-Empire Co., D.C.N.T., 2 
P.R.D. 267. 

97. U.S.—McElroy v. United Air 
Lines, Inc., D.C.Mo., 21 P.R.D. 100. 

98. U.S.—^Klein v. Leader Elec. 
Corp., D.C.I11., 81 P.Supp. 624. 
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Byers Theaters v. Murphy, D.C. 
Va., 1 P.R.r>. 286. 

99. U.S.—Cohen v. Avco Corp., D.C. 
N.Y.. 14 P.R.D. 470. 

1. U.S.—Sagorsky v. Malyon, D.C. 
N.Y., 12 P.R.D. 486. 

2. U.S.—^Machinoimport v. Clark 
Equipment Co., D.C.N.Y., 11 P.R.D, 
66 . 

3. U.S.—^Morrison Export Co. v. 
Goldstone, D.C.N.Y., 12 P R.D. 268. 

4. U.S.—Civil Aeronautics Board of 
Civil Aeronautics Authority v. Ca¬ 
nadian Colonial Airways, D.C.N.Y., 
41 P.Supp. 1006. 

ZzifluencliLg witnesses 

In suit on burglary policy, defend¬ 
ant could not resist discovery of 
facts of defense until trial, on 
ground that burglary was pre-ar¬ 
ranged by plaintiff and that disclo¬ 
sure of names of those Implicated 
would enable plaintiff to induce them 
to leave jurisdiction or change their 
stories, but defendant would be giv¬ 
en opportunity to take deposition to 
perpetuate testimony before plaintiff 
would be allowed discovery. 
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when it results in oppression of the other party.® 

§ 536. Proceedings to Obtain 

Deposition-discovery process may be obtained only in 
the mode prescribed by the Federal Rules of Civil Pro¬ 
cedure. 

As a general rule, deposition-discovery process 
can be obtained only in the mode prescribed by the 
Federal Rules of Civil Procedure,® and the provi¬ 
sions of particular Rules relating to such process 
may be availed of only where invoked by the party 
seeking their benefit. Under some of the Rules, the 
proceeding is by mere notice given by the party seek¬ 
ing discovery, without application to the court,*^ as 
in the case of oral examination sought more than 
twenty days after the commencement of the action, 
as discussed infra § 572, and judicial review of the 
propriety of the examination may be obtained by 
motion for an order for the protection of the party 
or deponent, infra § 597. Under other Rules the 
proceeding for discovery is by motion for a court 
order,® as in the case of a motion for the production 
of documents and other tangible things for inspec¬ 
tion, as discussed infra § 731. Where a motion is 
required, it must be in the proper form,® and the 
requisite showing must be made in support of the 
motion.!® 

Discovery and production of documents and tangi- 
ble things. The Federal Rules of Civil Procedure 
provide various means of obtaining the discovery 
and production of documents and tangible things, 
and the appropriate mode of procedure may and 
should be followed.!! A motion under Rule 34 may 


be employed to procure the production of documents 
from a party, as discussed infra § 696 et seq. Rule 
26 relating to oral examination of a party or witness 
on notice may sometimes be used for discovery of 
relevant documents and things as discussed infra 
§ 551; and the production of such documents on oral 
examination may be required by a subpoena duces 
tecum provided for by Rule 45, as considered infra 
§ 583. 

§ 537. Scope 

Discovery may be had with respect to any matter, 
not privileged, Vi^hich Is relevant to the subject matter 
Involved In the pending action. 

Under the terms of Rule 26 (b) of the Federal 
Rules of Civil Procedure, which generally controls 
the scope of deposition-discovery process, examina¬ 
tion or discovery may be had with respect to any 
matter, not privileged, which is relevant to the sub¬ 
ject matter involved in the pending action, whether 
it relates to the claim or defense of the examining 
party or to the claim or defense of any other party, 
including the existence, description, nature, custody, 
condition and location of any books, documents, or 
other tangible things and the identity and location 
of persons having knowledge of all relevant facts; 
and it is not ground for objection that the evidence 
sought will be inadmissible at the trial if such evi¬ 
dence appears reasonably calculated to lead to the 
discovery of admissible evidence.!^ 

The discovery authorized by the Federal Rules 
contemplates a broad and sweeping search or in¬ 
quiry,!® and inquiries are limited only by the re- 


U.S.—Hen-Ray Food Markets v. 

Great Am. Indem. Co., D.C.Pa., 8 F. 

R.D. 549. 

5. U.S.—Cinema Amusements v. 

Loew’s, Inc., D.C.Del., 7 F.R.D. 318. 

6. U.S.—Boiczuk V. Baltimore & O. 

R. Co., D.C.N.T., 5 F.R.D. 18— 

Kane v. Sesac, Inc., D.C.N.Y., 3 F. 

R.D. 174. 

Particular proceedings: 

For obtaining physical or mental 
examination of person see infra 
§ 752. 

For obtaining production of docu¬ 
ments and tangible things see 
infra § 731. 

For taking depositions pending ac¬ 
tion see infra §§ 571-607. 

For submitting written interroga¬ 
tories to parties see infra §§ 664- 
673. 

Court powerless to act 

Where plaintiff did not propound 
written interrogatories to defendant 
extra-judicially, nor move for order 
concerning depositions, pursuant to 
Federal Civil Procedure Rules, but 
moved for more definite statement of 


credits claimed by defendant against 
amount sued for, district court was 
powerless to act under such Rules. 
U.S.—Taylor v. Orton, C.A.I11., 216 
F.2d 62. 

7- U.S.—Hefter v. National Airlines, 
D.C.N.Y., 14 F.R.D. 78. 

8. U.S.—Heiner v. North American 
Coal Corporation, D.C.Pa., 3 F.R.D. 
63, first case. 

9. U.S.—Gunderson v Moran Transp. 
Corp., D.C.N.T., 15 F.R.D. Ill— 
Heiner v. North American Coal 
Corporation, D.C.Pa., 3 F.R.D. 63, 
first case. 

10. U.S.—Sonken-Galamba Corpora¬ 
tion V. Atchison, T. & S. F. Ry. Co., 
D.C.MO., 30 F.Supp. 936. 

Stewart-Warner Corp. v. Staley, 
D.C.Pa., 4 F.R.D. 333. 

11. U.S.—Chemical Specialties Co. v. 
Ciba Pharmaceutical Products, D. 
C.N.J., 10 P.R.D. 600—Beegle v. 
Thomson, D.C.Ill., 2 F.R.D. 82. 

12. U.S.—Fox V, Fisher, D.C.Tenn., 
39 F.Supp. 878. 
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Browner v. Firemen’s Ins. Co. of 
Newark, N. J., D.C.N.Y., 9 F.RD. 
609. 

Scope or subject matter of particular 
forms of discovery: 

Production of documents and other 
tangible things see infra §§ 705- 
712. 

Taking of depositions see infra § 
614. 

Written interrogatories to parties 
see infra §§ 675-688. 

13. U.S.—^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark, 117 
F.Supp. 932. 

Foundry Equipment Co. v. Carl- 
May er Corp., D.C.Ohio, 11 F.R.D. 
302—Armour Research Foundation 
of Ill. Institute of Technology v. 
Brush Development Co., D.C.Ohio, 
9 F.RD. 113—Cargo Carriers v. The 
Prospect, D.C.N.Y.. 2 F.R.D. 519. 

Narrowing issue 

Wide latitude is permitted in fed¬ 
eral courts in taking depositions and 
discovery because such methods wih 
result in narrowing the issue. 

U.S.—Keller-Dorian Colorfilm Corp. 
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quirement that they be reasonably relevant to sensi¬ 
ble investigation.^^ Discovery of all matters rele¬ 
vant to a suit is allowed to the fullest extent consist¬ 
ent with the orderly and efficient functioning of the 
judicial process.^^ The scope of a discovery ex¬ 
amination is limited only by the subject matter in¬ 
volved in the action as distinguished from the fre¬ 
quently narrow issues raised for the pleadings 
and ordinarily a party is entitled through discovery 
process to secure all evidence, information, and doc¬ 
uments germane to the issue, the work product of 
the lawyer alone being excepted.^No fixed rule 
as to disclosure is justifiable, but the court must bal¬ 
ance the public interest in protecting the flow of 
information against the individual’s right to prepare 
his defense, taking into consideration the particular 
circumstances of each case.^8 

The test of relevancy in discovery proceedings 
is not as strict as that which governs the admissibili¬ 
ty of evidence on a trial that is, the word ‘‘rele¬ 
vant” as used in Rule 26 (b) means relevancy to the 
subject matter and is not to be equated with relevant 
as ordinarily used in determining admissibility of 
evidence on a trial.^O Under Rule 26 (b) the rele¬ 
vancy of the matter sought is sufficiently shown if 
it appears to be reasonably calculated to lead to the 
discovery of admissible evidence.^^ 

Notwithstanding the broad scope of discovery pro¬ 


vided for by the Federal Rules of Civil Procedure, 
unlimited discovery is not permitted .22 Generally, 
it is essential that the matter to be discovered is 
such as might be used at the trial or lead to matters 
which might be used at the trial,23 and the deposi¬ 
tion-discovery Rules should not be so broadly con¬ 
strued as to require unnecessary and prejudicial 
disclosures.24 Where the trial court by pre-trial 
order required a separate trial with respect to the 
liability of a particular defendant, on the ground 
that if such defendant were not liable the other de¬ 
fendants would not be liable, the court could prop¬ 
erly limit discovery procedures to the single issue 
of liability of such defendant.25 A party subject 
to discovery process will not be required to obtain 
the information sought from a third person over 
whom he has no control.23 

Privileged or confidential information. Under the 
terms of Rule 26 (b), privileged matter is excluded 
from the scope of discovery process.27 On the 
other hand, the Rules of discovery contemplate the 
disclosure of all pertinent evidence except where 
the information is privileged, and it is not a valid 
objection that the information is confidential, if it 
is relevant and material to the controversy. 2 8 A 
party has no absolute right to refuse to divulge in¬ 
formation on the sole ground that such information 


V. Eastman Kodak Co., D.C.N.T., 10 
P.R.D. 39. 

14. U.S.—^Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., D.C. 
N.T.. 21 P.R.D. 347—Mills v. John 
J. Ryan & Sons, D.C.N.Y., 14 F.R. 
D. 191. 

16. U.S.—Nedimyer v. Pennsylvania 

R. Co., D.C.Pa., 6 P.R.D. 21—Hick¬ 
man V. Taylor, D.C.Pa., 4 F.R.D. 
479, reversed on other grounds, C. 
CA., 163 P.2d 212, certiorari denied 
66 S.Ct. 961, 327 U.S. 808, 90 L.Ed. 
1032, vacated on other grounds 66 

S. Ct. 1337, 328 U.S. 876, 90 LEd. 
1645, affirmed 67 S.Ct. 385, 329 U.S. 
495, 91 L.Ed. 451—Bowles v. Ohse, 
D.C.Neb., 4 P.R.D. 403. 

Fropar admlnlstratioxL of law 
Pull disclosure of evidence before 
trial in civil cases is in the Interest 
of proper, orderly, and just adminis¬ 
tration of law. 

US.—U. S. V. A. B. Dick Co.. D.C. 
Ohio. 7 P.R.D. 442. 

Particular matters properly subject 
to disolosnre 

(1) In general. 

U.S.—Blair Holdings Corp. v. Rubin¬ 
stein. D.C.N.Y., 122 P.Supp. 602. 

Prankson v. Carter & Weeks 
Stevedoring Co., D.C.N.Y., 9 P.R.D. 
32—Silk V. Sieling, D.C.Pa., 7 F.R.D. 
676. 


(2) If charge of negligence is based 
on defective eauipment or physical 
condition of a place or building, in¬ 
formation about defects may be 
brought out by discovery procedure. 
U.S.—^Eureka-Sec. Pire & Marine Ins. 

Co. V. American Stores Co., D.C.Pa., 
6 P.R.D. 611. 

(3) If negligence of agents or em¬ 
ployees is Involved, defendants are en¬ 
titled to know which employees caus¬ 
ed damage, if that information can 
be given, and what they did, and 
such facts can be brought out by 
discovery procedure. 

U.S.—^Eureka-Sec. Pire & Marine Ins. 
Co. V. American Stores Co., supra. 

(4) Plaintiff would be afforded op¬ 
portunity to prove jurisdictional fact 
that individual defendant was citizen 
of foreign power by discovery pro- 
ceedmgs. 

U.S.—Blair Holdings Corp. v. Rubin¬ 
stein, supra. 

16. U.S.—Chemical Specialties Co. v. 
Ciba Pharmaceutical Products, D. 
C.N.J., 10 P.R.D. 600. 

17. U.S.—Lincoln v. Herr, D.C.Pa., 6 
P.R.D. 209. 


19. U.S—Mulligan v. Eastern S. S. 
Lines, D.C.N.Y., 6 P.R.D. 601. 

20. U.S.—Rediker v. Warfield, D.C. 
N.Y., 11 P.R.D 125. 

21. U.S.—Reeves v. Pennsylvania R. 
Co., D.C.Del., 8 P.R.D. 616. 

22. U.S.—Hickman v. Taylor, Pa., 67 
S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Mills V. John J. Ryan & Sons, D. 
C.N.Y., 14 P.R.D. 191. 

23. U.S.—Gallimore v. Dye, D.C.Ill., 
21 P.R.D. 283 

24. U.S.—Shawmut, Inc. v. American 
Viscose Corp., D.C.N.Y., 11 P.R.D. 
562. 

25. U.S.—^Joseph V. Donover Co., C. 
A.Wash., 261 P.2d 812. 

26. U.S.—Cities Service Oil Co. v. 
Standard Towing Corp., D.C.N.Y., 8 
P.R.D. 421. 

27. Advice of connsel 

In discovery proceedings, informa¬ 
tion as to what advice counsel gave 
to defendant on a particular occa¬ 
sion is ordinarily privileged. 

U.S.—Shawmut, Inc. v. American Vis¬ 
cose Corp., D.C.Mass., 12 P.R.D. 488. 

28. U.S.—Seff V. General Outdoor Ad¬ 
vertising Co., D.C.Ohio, 11 P.R.D. 
697. 


18. U.S.—^Mitchell v. Roma, C.A.Pa., 
265 P.2d 633. 
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will necessarily disclose trade secrets, and the right 
is conditioned on the circumstances of each case.^® 

§ 538. — Matters Relating to Case of Ad¬ 
verse Party 

Details of claims and defenses may be elicited by 
discovery and deposition procedures; and where It Is 
essential to the preparation of the case, either party 
may, In good faith, compel the other to disclose what¬ 
ever relevant facts he has In his possession. 

Details of claims and defenses may be elicited by 
discovery and deposition procedures under the Fed¬ 
eral Rules of Civil Procedure.^® So, a plaintiff is 
entitled to a discovery of the facts on which defend¬ 
ant bases his defense,^! and defendant may acquire 
information necessary to preparation of his de- 
fense.32 Where it is essential to the preparation 
of the case, either party may, in good faith, com¬ 
pel the other to disclose whatever relevant facts 
he has in his possession, if not otherwise privileged, 
without regard to the time-honored defense of 
“fishing expedition.”^^ In other words, any matter 
that any party litigant might have or know is avail¬ 
able to the opposing party litigant before trial, other 
than the work product of the lawyer,34 and it has 
been held that the methods for discovery available 
to parties under the Rules place the pleader’s in¬ 


formation almost entirely within the control of the 
opposing party.35 

According to some authority, however, discovery 
may not be employed by one party to secure the re¬ 
sults of the preparation for trial of another party,36 
A litigant cannot compel a disclosure of knowledge 
and information acquired in preparation for de¬ 
fense, 37 and discovery proceedings should not be 
utilized to cast on defendant the burden of estab¬ 
lishing' plaintiff’s case when plaintiff can at least 
as readily establish the requested facts.38 

While public policy supports reasonable and neces¬ 
sary inquiries into a person’s files and records, in¬ 
cluding those resulting from the professional activi¬ 
ties of an attorney, the right to examination in a 
particular case must be carefully determined.33 
Memoranda, statements, or reports gathered or 
made by counsel for defendant after the claim had 
arisen are not protected from discovery on the 
basis that they are privileged ;40 and similarly, 
writings which reflect the attorney’s mental im¬ 
pressions, conclusions, opinions, or legal theories 
are not privileged.4i Where, however, a party 
makes no showing that such material is necessary, 
he is not entitled to access to such matters.42 So, 


29. U.S.—International Nickel Co. v. 
Ford Motor Co., I).C.N.Y., 15 F.K.D. 
392—Cities Service Oil Co. v. Cel- 
anese Corp. of America, D.C.Del., 
10 F.R.D. 468. 

For a discussion of disclosure of trade 
secrets through deposition-discov¬ 
ery Rules see 10 F.R.D. 493. 
SlsolosTire not ordered 

In owners' action for damages only 
for alleged patent infringement, 
where it was not shown that own¬ 
ers did not have an established roy¬ 
alty for use of their patent and par¬ 
ties to action were in close competi¬ 
tion with each other, disclosure of in¬ 
formation relating to profits and sales 
and names of customers of defend¬ 
ants would not be ordered. 

U.S.—^Knight-Morley Corp. v. Electro¬ 
line Mfg. Co., D.aOhio, 10 F.R.D. 
400. 

30. U.S.—^McNeice v. Oil Carriers 
Joint Venture, D.C.Pa., 22 P.R.D. 
14—^U. S. Plywood Corp. v. Hud¬ 
son Lumber Co., D.C.N.T., 17 P.R.D. 
268. 

31. U.S.—^Hen-Ray Food Markets v. 
Great Am. Indem. Co., D.C.Pa., 8 
F.R.D. 649. 

32. U.S.—Kuenzell v. U. S., D.C.Cal., 
20 F.R.D. 96. 

Following discovery by plaintiff 
Where plaintiffs were granted full 
discovery of defendants’ books, docu¬ 
ments, and other records, plaintiffs 
should Inform defendants on comple¬ 


tion of discovery of facts on which 
plaintiffs would rely, and if this 
should not be done defendants would 
have recourse to Rules of discovery. 
U.S.—Loew’s, Inc. v. Martin, D.C. 
Ohio, 10 F.R.D. 143. 

Farfcicnlars, which defendants may 
need to prepare for trial, should be 
obtained by depositions, interroga¬ 
tories, or other discovery procedures. 
U.S.—Re V. Pullop, D.C.I11.. 22 P.R.D. 
52. 

33. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 386, 829 U.S. 495, 91 L.Bd. 
451. 

Smith V. Piper Aircraft Corp., D. 
C.Pa., 18 F.R.D. 169—Bergstrom 
Paper Co. v. Continental Ins. Co. 
of City of New York, D.C.Wis., 7 
P.R.D. 548—Golden v. Arcadia Mut. 
Casualty Co., D.C.I11., 3 P.R.D. 26. 
D.C.—Maddox v. Wright, U.C., 11 P. 
R.D, 170. 

34. U.S.—^Burke v. Fire Underwrit¬ 
ers Ass’n, D.C.MO., 21 F.R.D. 583— 
Roberts v. Pittsburgh-Des Moines 
Co., D.C.Pa., 6 F.R.D. 26. 

35. U.S.—^Pearson v. Hershey Cream¬ 
ery Co., D.C.Pa., SO P.Supp. 82. 

36. U.S.—^McCarthy v. Palmer, D.C. 
N.Y., 29 P.Supp. 686, aflarmed, C.C. 
A., 113 F.2d 721, certiorari denied 
61 S.Ct. 60, 311 U.S. 680, 85 L.Ed. 
438. 

Piorkowskl v. Socony Vacuum 
Oil Co., D.C.Pa., 1 F.R.D. 407—1 
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■ Byers Theaters v. Murphy, D.C.Va., 
1 F.R.D. 286. 

37. U.S.—Snyder v. Atchison, T, & 
S. P. Ry. Co., D.C.Mo., 7 F.R.D. 
738. 

38. U.S.—United C i g a r-W h e 1 a n 
Stores Corp. v. Philip Morris, Inc., 
D.C.N.Y., 21 P.R.D. 107. 

39. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495, 91 L.Bd. 
451. 

40. U.S.—^Hickman v. Taylor, supra. 
Broad policy against Invasion of at¬ 
torney's privacy and freedom in prep¬ 
aration of case does not make mem¬ 
oranda, statements, or reports gath¬ 
ered or made by attorney, while act¬ 
ing for client, absolutely immune 
from discovery. 

U.S.—State of Md., to Use of Peters, 
V. Baltimore & O. R. Co., D.C.Pa., 
7 P.R.D. 666. 

41. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 386, 329 U.S. 496, 91 L. 
Ed. 451. 

42. Details of accident 

Where all the details with respect 
to accident involved had been fully 
covered by answers to thirty-eight in¬ 
terrogatories and plaintiff had ac¬ 
cess to public testimony of witnesses 
taken by federal inspectors, as well 
as to witnesses, and there was no 
showing that access to statements 
obtained from witnesses by counsel 
for defendants or to other memoran- 
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plaintiff was not entitled to disclosure of oral state¬ 
ments made by witnesses to the attorney for defend¬ 
ant after the claim arose, where full answers to 
interrogatories covering all phases of the accident 
involved and other sources of information were 
available to plaintiff.'^ ^ 

A lawyer, while faithfully protecting the rightful 
interests of his clients, is entitled to freedom from 
unnecessary intrusion by opposing parties and their 
counsel through the medium of discovery process, 
and a person seeking to compel the attorney of the 
adverse party to disclose data collected in the 
client’s behalf has the burden of establishing ade¬ 
quate reasons therefore® Where numerous inter¬ 
rogatories covering all phases of the accident in¬ 
volved had been fully answered by defendant and 
other sources of information were available, the 
fact that oral statements obtained from witnesses 
by defendant’s attorney would enable plaintiff’s 
attorney to prepare for cross-examination of such 
witnesses was insufficient reason for compelling 
disclosure of such matters.**® While the Federal 
Rules with respect to depositions and discovery do 
not ipso facto recognize the privilege arising from 
the relationship of attorney and client, especially 
where it is not clear whether the client-attorney or 
employer-employee relationship is dominant, ma¬ 
terial relating to the case, in an attorney’s custody 
is privileged under the Rules if it is his exclusive 
product.*'^ 

§ 539. - Evidentiary Matters 

The scope of discovery extends both to the disclo¬ 
sure of ultimate facts and the disclosure of detailed 
items of evidence; but Information concerning conclu¬ 
sions of law may not be obtained by discovery process. 

Discovery embraces not only the disclosure of 
ultimate facts but the additional privilege of com¬ 
pelling the disclosure before trial of detailed items 


of evidence.*® In other words, particulars of evi¬ 
dence may readily be obtained from a party through 
the deposition-discovery procedure.*® Discovery 
may be had not only to obtain evidence for use at 
the trial, but also to inquire into matters inadmissi¬ 
ble as evidence but leading to the discovery of ad¬ 
missible evidence.®® 

The ascertainment of facts as contrasted with 
opinions, conclusions, or contentions is the object 
of discovery proceedings,and information con¬ 
cerning conclusions of law may not be obtained by 
discovery process.®^ 

§ 540. - Identity and Location of Wit¬ 

nesses and Others 

A party through discovery may secure the disclosure 
of the Identity and location of witnesses having knowl¬ 
edge of relevant facts. 

Under the Federal Rules of Civil Procedure, dis¬ 
covery process may be employed to secure the dis¬ 
closure of the identity and location of witnesses 
having knowledge of relevant facts.®® Accordingly, 
if the negligence of agents or employees is involved, 
defendant is entitled to know which employees 
caused damage, if that information can be given, 
and what they did, and such facts may be brought 
out by discovery procedure.®* Moreover, it has 
been held that plaintiff must on motion furnish de¬ 
fendant the names and addresses of witnesses known 
to plaintiff at the time whose testimony he proposes 
to introduce at trial;®® but other authority holds 
that such disclosure is not required.®® 

§ 541. Use and Effect of Testimony or In¬ 
formation 

The use and effect of testimony or information de¬ 
rived from the deposition-discovery procedure is gov¬ 
erned by provisions of the Federal Rules of Civil Proce¬ 
dure. 


da, statements, or reports of counsel 
was necessary, plaintiff was not en¬ 
titled to access to such matters. 

U S.—Hickman v. Taylor, supra. 

43. U.S.—^Hickman v, Taylor, su¬ 
pra. 

44. XJ.S.—^Hickman v. Taylor, su- 
pra. 

Testlmony asralnat client 

It is not contemplated by the Fed¬ 
eral Kules that a lawyer as an at¬ 
torney in a case can be called on to 
give testimony against his client by 
requiring him to produce written 
statements, private memoranda, and 
personal recollections prepared by 
him as counsel in course of his legal 
duties. 

U.S.—Brush v. Harkins, D.C.Mo.. 9 
F.K.D. 681. I 


t 45. U.S.—Hickman v. Taylor, Pa., 67 
I act. 385, 329 U.S. 495, 91 U.Ed. 
451. 

46- U.S.—Hickman v. Taylor, supra. 

47. U.S.—Cogdlll V. Tennessee Val¬ 
ley Authority, D.C.Tenn., 7 P.R.D. 
411. 

48. U.S.—Dixon v. Sunshine Bus 
Lines, D.C.La., 27 F.Supp. 797. 

49. U.S.—Mitchell v. Brown, D.C. 
Neb., 2 F.R.D. 326. 

50- U.S.—^Roembke v. Wisdom, D.C. 
Ill., 22 P.R.D. 197—Sunbeam Corp. 
V. R. H. Macy & Co., D.C.N.Y., 12 
F.R.D. 323—Walsh v. Pullman Co., 
D.C.Mass., 9 F.R.D. 107. 

51. U.S.—Onofrio v. American 
Beauty Macaroni Co., D.C.Mo., 11 
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P.R.D. 181—Cinema Amusements 
V. Loew’s, Inc., D.C.Del., 7 P.R.D. 
318. 

62. U.S.—Bush V. Skidls, D.C.Mo., 8 
F.R.D. 661. 

53. U.S.—Grogan v. Pennsylvania R. 
Co., D.C.N.Y., 11 F.R.D. 186—Prank- 
son V. Carter & Weeks Stevedoring 
Co., D.C.NY., 9 P.R.D. 32. 

D.C.—Aktiebolaget Vargos v. Clark, 
D.C., 8 F.R.D. 636. 

64. U.S.—^Eureka-Sec. Fire & Marine 
Ins. Co. V. American Stores Co, D. 
C.Pa., 6 P.R.D. 611. 

55. U.S.—^Kling v. Southern Bell Tel. 
& Tel. Co., D.C.Fla., 9 P.R.D. 604. 

66. U.S.—^Aetna Life Ins. Co. v. Lit¬ 
tle Rock Basket Co., D.C.Ark., 14 
P.R.D. 383. 
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Generally, testimony or information derived from 
the deposition-discovery procedure of the Federal 
Rules of Civil Procedure may be used to the extent 
provided for by Rule 26 (d).57 The effect of tak¬ 
ing or using depositions is governed by Rule 26 (f), 
discussed infra § 639. Where a document was fur¬ 
nished to plaintiff as the result of an interrogatory 
propounded to defendant, which was extremely 
limited, the document does not become admissible 
in evidence merely because it was obtained as a re¬ 
sult of the inter rogatory.5 8 

•§ 542. Failure to Respond 

The imposing of sanctions for refusal to respond to 
•discovery process rests In the discretion of the court. 

Generally, a person subject to discovery process 
who refuses to respond thereto may have appro¬ 
priate legal process applied to him.59 xhe Fed¬ 
eral Rules of Civil Procedure, Rule 37, 28 U.S.C.A., 
provide the consequences of failure to make dis¬ 
covery. Under such Rule the court, on failure 
or refusal of a party to make discovery, may make 
such orders with respect to the refusal as are just, 
and may in a proper case punish the party for con¬ 
tempt, order that the matters relating to which 
discovery was asked be taken as established for the 
purposes of the action in accordance with the claim 
of the party obtaining the order, order that the 
disobedient party be denied the right to support or 
oppose designated claims or defenses, or to intro¬ 
duce in evidence designated documents, things, or 
testimony, or enter an order striking pleadings, or 
staying further proceedings until the order is 
obeyed, or dismissing the action, or rendering a 


judgment by default against the disobedient.®^ The 
Rule is to be liberally construed.®^ Whether relief 
should be granted under Rule 37 rests in the dis¬ 
cretion of the court.®® 

Only in the exceptional case is an order of pre¬ 
clusion justified for failure to comply with a dis¬ 
covery order, and in the absence of willful diso¬ 
bedience there must be proof of gross indifference 
to rights of the adverse party, or of deliberate 
callousness or intended negligence which occasions 
the inability to comply, even though Rule 37 does 
not by its wording require that, before an order 
of preclusion may be made, there must be a finding 
of willful failure to comply with an order of dis¬ 
covery.®^ 

§ 543. Practice Prior to Adoption of Federal 

Rules of Civil Procedure 

a. In general 

b. Pleadings; ejections 

c. Hearing and determination 

d. Interrogatories 

e. Scope of discovery 

a. In General 

Prior to the adoption of the Federal Rules of Civil 
Procedure, the federal procedure at law was largely lack¬ 
ing In legal machinery for the discovery of facts prior 
to trial, and the federal equity procedure provided only 
Interrogatories under the Equity Rules and in connection 
with a bill of discovery. 

Prior to the adoption of the new Rules, federal 
procedure at law was largely lacking in legal ma¬ 
chinery for the discovery of facts prior to trial,®® 


57- U.S.—Richmond v. Brooks, C.A. 
N.T., 227 F.2d 490. 

Use of answers to Interrogatories di¬ 
rected to parties see infra § 693, 

Use of depositions see infra § 633. 

Use of subject matter of order to pro¬ 
duce documents or things see infra 
§ 747. 

68. U.S.—U. S. V. Bartholomew, D.C. 
Ark., 137 F.Supp. 700. 

69. U.S.—^Arizona Western Ins. Co. 
V. L. L. Constantin & Co., C.A.N.J., 
247 F.2d 388, certiorari denied 78 
S.Ct. 332, 355 U.S. 905, 2 L..Ed.2d 
260. 

Failure to answer Interrogatories di¬ 
rected to parties see infra § 694. 

Failure to appear or testify on pre¬ 
trial examination for taking of 
deposition see infra § 640. 

Failure to comply with order for 
physical or mental examination of 
person see infra § 755. 

Failure to comply with order to pro¬ 
duce documents and other tangible 
things see infra § 748. 

60. U.S.—Gottlieb v. Isenman, D.C. 


Mass., 15 F.R.D. 88—Bellavance v. 
Frank Morrow Co., D C.R.I., 2 F.R. 
D. 118. 

61. U.S.—Campbell v. Johnson, D.C. 
N.Y., 101 F.Supp. 705. 

62. U.S.—McCarthy v. Benton, D.C. 
D.C., 13 F.R.D, 464. 

63. U.S.—Campbell v. Johnson, D.C. 
N.T., 101 F.Supp. 705. 

Discretion held not abused 

In actions by former employees to 
recover alleged unpaid overtime com¬ 
pensation, court did not abuse its dis¬ 
cretion in refusing to grant dismiss¬ 
als for failure of two of employees 
to comply with certain pre-trial dis¬ 
covery procedures. 

U.S.—Craig V. Far West Engineering 
Co., C.A.Cal., 266 F.2d 251. 

64. U.S.—Campbell v. Johnson, D.C. 
N.T., 101 F.Supp. 705 

65. U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C.Md., 30 F.Supp. 
276—Hespe v. Corning Glass 
Works, D.C.N.T., 16 F.Supp. 595. 
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Pre-trial depositions were unknown 
to the common law. 

U.S.—Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 16 
P.R.D. 646. 

Duty to famish evidence 

In suit to obtain relief from judg¬ 
ment of state court in negligence ac¬ 
tion, for fraud in claiming injuries, 
and for newly discovered evidence, 
plaintiff and intervener, who were 
unsuccessful defendants in action in 
state court, could not depend on de¬ 
fendant for evidence to assist them 
in proving their case, other than 
what might be disclosed by medical 
examination. 

U.S.—Phillips Petroleum Co. v. Jen¬ 
kins, C.C.A.Ark., 91 F.2d 183. 

Dxaminatioa of parties 

(1) Ordinarily examination of par¬ 
ties before trial was not permitted. 
U.S.—Landis v. Pennsylvania R, Co., 
D.C.NT., 53 P.2d 476—O'Brien v. 
Mackey, D.C.N.Y., 36 F.2d 89—Bai¬ 
ley V. Texas Co., D.C.N.Y., 34 P.2d 
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and federal equity procedure provided in this re¬ 
spect only interrogatories under Equity Rules, Rule 
58, and in connection with a bill of discovery.®® 

The statutes making parties competent witnesses, 
and empowering the court in actions at law to com¬ 
pel the parties to produce books and writings re¬ 
moved the necessity of resorting to bills of discov- 
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ery in ordinary cases,®^ but did not altogether abol¬ 
ish the jurisdiction to entertain them.®® According¬ 
ly, while jurisdiction of a bill for discovery in aid 
of an action at law was ordinarily declined,®® and the 
mere equity to a discovery would not support a bill 
for relief obtainable at law,*^® a bill of discovery 
might be maintained where the remedy at law by 
reason of special circumstances was inadequate.*^i 


829—Kornblum v. Southern Pac. 
Co., D.C.N.T., 34 F.2d 828—Hawks 
V. Tancey, D.C.Tex., 2 F.2d 471. 

(2) Federal statute providing that 
the mode of proof in the trial of 
actions at common law shall be by 
oral testimony and the examination 
of witnesses in open court, except as 
otherwise provided by the statute 
was held to exclude the examination 
of a party before trial. 

U.S.—Hanks Dental Ass’n v. Inter¬ 
national Tooth Crown Co., N.T., 24 
S.Ct. 700, 194 U.S. 303, 48 L.Ed. 
989. 

25 C.J. p 817 note 14. 

(3) State statutes providing for 
the examination of the adverse party 
before trial did not authorize the 
examination of a party before trial 
in suits in the federal courts. 

U.S.—^l^Iorrls & Co. v. Skandanavia 
Ins. Co., D.C.Miss., 17 F.2d 961. 

18 C.J. p 1085 note 92^. 

(4) In one district, however, it 
was held that a federal court had 
power in an action at law to grant 
an order for the examination of de¬ 
fendant by plalntiif for the purpose 
of framing his complaint, pursuant to 
provisions of the state statutes, where 
it was shown that plaintiff did not 
possess sufficient information. 

U.S.—^Donnelly v. Anderson Brown 
& Co., D.C.N.T., 275 F. 438—Ander¬ 
son V. Mackay, C.C.N.T., 46 F. 106. 
(6) Likewise, in this district, it 
was held that plaintiff might be 
granted leave in an action at law to 
examine defendant in order to enable 
him to frame a bill of particulars. 
U.S.—Rogers v. Hill, D.C.N.T., 53 F. 
2d 396—^Heister v. Lehigh & N. E. 
R. Co., D.C.N.Y., 60 F.2d 928. 

66, U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C.Md., 30 F.Supp. 
276. 

Discovery a favored equitable reme¬ 
dy 

U.S.—C. F. Simonin’s Sons v. Ameri¬ 
can Can Co., D.C.Pa., 22 F.Supp. 
784. 

Xn action at law, plaintiffs had no 
right to require answer to interroga¬ 
tories. 

U.S.—^Hespe v. Corning Glass Works, 
D.C.N.Y., 16 F.Supp. 696, 

Purpose 

(1) Purpose of discovery was to 
prevent clumsy or wasteful litiga¬ 
tion. 


U.S.—^Indianapolis Amusement Co. v. 
Metro-Goldwyn-Mayer Distributing 
Corporation, C.C.AL.Ind., 90 F.2d 
732, certiorari denied 58 S.Ct. 119, 
302 U.S. 734, 82 L.Ed. 667. 

(2) Remedy was to facilitate the 
proper disposition of the cause in 
an orderly manner. It was not mere¬ 
ly to vex or harass litigants. 

U.S.—^Keenan v. Texas Production 
Co.. C.C.A.Wyo., 84 F.2d 826. 

(3) Interrogatories were Intended 
to eliminate undisputed facts, lay 
ground for summary disposition, or 
enable party to prepare for trial. 

U.S.—Sachs V. Hartford Electric 

Supply Co., D.C.Conn., 26 F.2d 120. 

Bronk v. Charles H. Scott Co., 
C.C.A.I11., 211 F. 838. 

Decisions construing prior practice 
U.S.—Evans v. Eaton, Pa., 20 U.S. 
866, 7 Wheat. 356, 6 L.Ed. 472. 

Dem v. Tanner, D.C.Mont., 60 F. 
2d 626—^Reflectolyte Co. v. Edwin 
F. Guth Co., D.C.MO., 31 F.2d 777 
—^Nieman v. Plough Chemical Co., 
C.C.A.Ohio, 22 F.2d 73, certiorari 
denied 48 S.Ct, 663, 277 U.S. 603, 72 
L.Ed. 1010. 

Donnelly v. Anderson Brown & 
Co., D.C.N.Y., 275 F. 438—Barnes 
V. Trees, D.C.N.Y., 194 F. 230— 
Magone v. Colorado Smelting & 
Mining Co., C.C.Mont., 135 F. 846— 
International Tooth-Crown Co. v. 
Hanks’ Dental Ass’n, C.C.N.Y., 101 
F, 306—^National Cash-Register Co. 
V. Lelaud, C.C.Mass., 77 P. 242— 
McLennan v, Kansas City, St. J. & 
C. B. R. Co., C.C.Iowa, 22 P. 198— 
Warren v. Younger, C.C.Tex., 18 
F. 859—U. S. V. Pings, D.C,N.Y., 4 
P. 714, 

Bronson v. La Crosse & M, R, 
Co., D,C.Wls., Fed.Cas.No.1,930, 9 
Am.Law Reg. 350. 

67. U.S.—^Zolla V. Grand Rapids 
Store Equipment Corporation, D.C. 
N.Y., 47 P.2d 611. 

18 C.J. p 1063 notes 79, 86. 

Mere difficulty of proving case did 
not authorize bill of discovery. 

U.S.—Jenkins Petroleum Process Co. 
V. Sinclair Refining Co., D.C.Me., 66 
P.2d 272, reversed on other grounds, 
C.C.A., 62 P.2d 663, affirmed 63 S.Ct. 
736, 289 U.S. 689, 77 L.Ed. 1449, 88 
A.L.R. 496. 

To put party on oath 
A bill for discovery to put a par¬ 
ty on his oath was obsolete. 
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U.S.—Scotten v. Rosenblum, D.C.N, 
Y., 231 P. 357. 

68. U.S—^Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 66 
F.2d 605—Corpus Juris quoted In 
Tierney v. U. S., D.C.Minn., 51 P. 
2d 816, 817—Zolla v. Grand Rapids 
Store Equipment Corporation, D.C. 
N.Y., 47 P.2d 611. 

18 C.J. p 1063 note SO, 

69. U.S.—^Jenkins Petroleum Proc¬ 
ess Co. V. Sinclair Refining Co., D. 
C.Mo., 56 P.2d 272, reversed on 
other grounds, C.C.A., 62 F.2d 663, 
affirmed 53 S.Ct. 736, 289 U.S. 689, 
77 L.Ed. 1449, 88 A.L.R. 496—Smith 
V. Y. S., D.C.Wash., 67 F.2d 351. 

18 C.J. p 1063 note 81. 

70. U.S.—^Kelth v. Endicott Johnson 

Corporation, C.C.A.N.Y., 75 F.2d 

249—^Zolla V. Grand Rapids Store 
Equipment Corporation, D.C.N.Y., 
47 P.2d 611—^Durant v. Goss, C.C.A. 
Mich., 12 P.2d 682. 

Bradford v. Indiana Harbor Belt 

R, Co., C.C.A.Ind., 800 P. 78—Loose 
V. Bellows Palls Pulp Plaster Co., 
C.C.A.Vt., 266 P. 81. 

18 C.J. p 1063 note 82. 

71. U.S.—Indianapolis Amusement 
Co. V. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind., 
90 F.2d 732, certiorari denied 58 

S. Ct. 119, 802 U.S. 734, 82 L.Ed. 
667—Jenkins Petroleum Process Co. 
V. Sinclair Refining Co., C.C.A.Me., 

62 P.2d 663, affirmed 53 S.Ct. 736, 
289 U.S. 689, 77 L.Ed. 1449, 88 A.L. 
R. 496. 

Puget Sound Nav, Co. v. Associ¬ 
ated Oil Co., D.C.Wash., 66 P.2d 606 
—Coipus Juris quoted In Tierney v. 
U. S., D.GMinn., 61 F.2d 816, 817. 
18 C.J. p 1063 notes 83-85. 

Delay or lucouvenience 
Statute permitting the use of a 
subpoena duces tecum for the produc¬ 
tion of books and papers did not su¬ 
persede the remedy of discovery in 
cases where inspection during the 
trial would produce delay or Incon¬ 
venience. 

U.S.—Sinclair Refining Co. v. Jen¬ 
kins Petroleum Process Co., Me., 

63 S.Ct. 736, 289 U.S. 689, 77 L.Ed. 
1449, 88 A.L.R. 496. 

Deposition de bene esse 

Where the circumstances were 
such that plaintiff could not take a 
deposition de bene esse, the statute 
granting the right to take such depo- 
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In view of the right to discovery inherent in 
equity proceedings, where there was an independent 
equity sufficient to support a bill for discovery and 
relief, discovery could be had regardless of legal 
remedies.*^2 remedy of discovery existed 

chiefly, if not wholly, to give facility to proof. 
The discovery was required to be in aid of the gen¬ 
eral relief sought,and it would lie only to support 
a cause of action of which plaintiff had other evi¬ 
dence; it was not available to “fish” a cause of ac¬ 
tion out of defendant’s books and records.^S 

Bills for discovery connected with a prayer for 
other relief in equity were superseded by the method 
provided by Rule 58 of the Equity Rules.'^® Al¬ 
though the practice as to bills of discovery in aid 
of an action at law remained, in all essentials, the 
same as previously, the courts quite generally fol¬ 
lowed the same reasoning as in cases under Rule 58 
of the Equity Rules,*^*^ and it was broadly stated 
that the practice was regulated by such Rule.^s 
As a result of Equity Rules, Rule 58, the proper 
practice in a bill of discovery was as follows: Plain¬ 
tiff pleaded those facts which entitled him to a dis¬ 
covery from defendant,79 and annexed such inter¬ 
rogatories as he wished defendant to answer, 

If defendant did not dispute plaintiff’s right to 


some discovery, but objected to some or all of the 
actual interrogatories annexed to the bill, he made 
those objections and brought them on for hearing 
before the judge.^^ He was not subject to the rule 
that, on answering one, he must answer all.82 
on the other hand, he disputed plaintiff’s right to 
any discovery, he pleaded in an answer such facts 
as he deemed apposite, and obtained from the court 
an enlargement of his time to answer the interroga¬ 
tories until plaintiff’s right to discovery was estab- 

lished.82 

The prior practice with respect to securing the 
production and inspection of documents and other 
matters is considered infra § 696, and with respect 
to the physical examination of a person, infra § 752. 

Pendency and condition of cause. Discovery was 
not limited to aid of a suit pending or to be brought, 
but could be enforced directly as a part of an ac¬ 
tion for equitable relief, there being a distinction 
between discovery incident to a bill for equitable 
relief and a bill to obtain evidence to be used in an¬ 
other suit, and this distinction was not affected by 
Rule 58 of the Equity Rules.84 Under Equity Rules, 
Rule 58, plaintiff at any time after filing the bill 
could file interrogatories for discovery, and his 
interrogatories would not be deferred until after 
answer.25 Under Rule 58 a waiver of oath to the 


aitions did not furnish cm adequate 
remedy. 

U.S.—^Zolla v. Grand Rapids Store 
Equipment Corporation, D.C.N.T., 
47 P.2d 611. 

72 . U.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 56 
P.2d 606—Johnson v. Davis, D.C. 
Mass., 36 F.2d 431. 

18 C.J. p 1063 note 87. 

73 . U.S.—^Wheeling Steel Corpora¬ 
tion V. American Bolling Mill Co., 

C. C.A.Ohio, 82 F.2d 97—^Lansing B. 
Warner, Inc. v. Lehigh Valley B. 
Co., C.C.A.N.T., 76 F.2d 483. 

Brusselback v. Cago Corporation, 

D. C.N.Y.. 20 F.Supp. 293. 

74 . U.S.—Altman v. McClintock, D. 
C.Wyo., 20 F.2d 226, appeal dis¬ 
missed, C.C.A., 28 F.2d 1007. 

75 . U.S.—C. F. Simonln's Sons v. 
American Can Co., D.C.Pa., 22 F. 
Supp. 784. 

76 . U.S.—^Indianapolis Amusement 
Co. V. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind., 
90 F.2d 732, certiorari denied 58 S. 
Ct. 119, 302 U.S. 734, 82 L.Ed. 667. 

SlmpUfloation of testimony 
Buie was applied in such manner 
as to simplify as far as possible not 
only the issues of the cause but also 
the testimony either in behalf or in 
defense of the cause. 

U.S.—^Batdorf v. Sattley Coin Han¬ 


dling Mach. Co., D.C.Mich., 238 F. 
925. 

Snbstitate for discovery 
U.S.—Grasselli Chemical Co. v. Na¬ 
tional Aniline & Chemical Co., D.C. 
N.T., 282 F, 379. 

77. U.S.—Indianapolis Amusement 
Co. V. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind., 
90 F.2d 732, certiorari denied 68 
S.Ct. 119, 302 U.S. 734, 82 L.Ed. 
667. 

However, it was also held that 
Equity Buies, Buie 68, was not ap¬ 
plicable to a bill of discovery in aid 
of an action at law. 

U.S.—Bradford v. Indiana Harbor 
Belt R. Co., aC.A,Ind., 300 F. 78. 

78. U.S.—Lansing B. Warner, Inc. 
V. Lehigh Valley B. Co., C.C.A.N. 
Y., 76 F.2d 483—H. Wagner & Adler 
Co, V. Mali, C.C.A.N.Y., 74 F.2d 
666 . 

79- U.S.—^H. Wagner & Adler Co. v. 
Mali, supra. 

Pressed Steel Car Co. v. Union 
Pac. R. Co., D.C.N.Y., 241 F. 964. 
D.C.—^Arms & Drury v. Burg, 90 F. 
2d 400, 67 APP.D.C. 165. 

80. U.S.—^H. Wagner & Adler Co. v. 
Mall, C.C.A.N.Y., 74 F.2d 666. 

Pressed Steel Car Co. v. Union 
Pac. R. Co., D.C.N.Y., 241 F. 964. 
D.C.—^Arms & Drury v. Burg, 90 F. 
2d 400, 67 App.D.C. 156. 
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81. U.S.—^H. Wagner & Adler Co. v. 
Mali, C.C.A.N.Y., 74 F.2d 666. 

Pressed Steel Car Co. v. Union 
Pac. B. Co., D.C.N.Y., 241 F. 964. 
D.C.—^Arms & Drury v. Burg, 90 F. 
2d 400, 67 App.D.C. 166. 

82. U.S.—H. Wagner & Adler Co. v. 
Mall, C.C.AN.Y., 74 P.2d 666. 

Pressed Steel Car Co. v. Union 
Pac. R. Co., D.C.N.Y., 241 F. 964. 
D.C.—^Arms & Drury v. Burg, 90 F. 

2d 400, 67 APP.D.C. 166. 

18 C.J. p 1076 note 86. 

Formerly, if defendant answered 
a bill for discovery he had to an¬ 
swer fully, and exceptions for insuf¬ 
ficiency would lie. 

U.S.—^Victor G. Bloede Co. v. Carter, 
C.C.N.y„ 148 F. 127. 

83. U.S.—^H. Wagner & Adler Co. v. 
Mall, C.C.A.N.Y., 74 F.2d 666. 

Campbell v. Lago Petroleum Cor¬ 
poration, D.C.N.Y., 16 F.Supp. 980. 

Pressed Steel Car Co. v. Union 
Pac. B. Co., D.C.N.Y., 241 F. 964. 
D.C.—^Arms & Drury v. Burg, 90 F. 
2d 400, 67 App.D.C. 155. 

84. D.C.—Preston v. Equity Sav. 
Bank, 287 F. 1003, 53 App.D.C. 26. 

85 . U.S.—^Trubenizing Process Cor¬ 
poration V. Jacobson, D.C.N.Y., 10 
F.Supp. 655. 

Standard Oil Co. v. Roxana Petro¬ 
leum Corporation, D.C.Ill., 9 F.2d 
453. 
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answer did not relieve defendant from answering 
interrogatories.^® 

Notice or process. Substituted service of the sub¬ 
poena of a bill for discovery, without a court order, 
was bad, but was not ground for dismissal of the 
bill.®'^ A verified motion for substituted service 
was a sufficient affidavit therefor.®® 

Parties. In a bill of discovery in aid of an ac¬ 
tion at law, no one but the parties to, or those inter¬ 
ested in, that action could be made parties.®® 
Agents, officers, and employees of a corporate de¬ 
fendant named in the principal litigation were prop¬ 
er parties to discovery proceedings in aid of such 
litigation.®® 

b. Pleadings,* Objections 

A bill for discovery was required to show a cause of 
action and good reason for a discovery of the fact. Un¬ 
less defendant demurred, moved to dismiss, or pleaded 
a proper plea, he was directed to answer the Interroga¬ 
tories. 

Under the practice prior to adoption of the Fed¬ 
eral Rules of Civil Procedure, in order to invoke 
the inherent equitable power of discovery, the bill 
was required to show a cause of action and good 


reason for a discovery of the facts.®^ An averment 
that plaintiff had no means of proving his case other 
than by discovery was usually necessary,®2 but the 
court in furtherance of justice could direct an 
amendment of the bill to meet such an objection.®® 
The incorporation of the pleadings in the law ac¬ 
tion in the bill of discovery was proper.®^ 

Where the bill of discovery was ancillary to the 
original complaint, the fact that an amended com¬ 
plaint, not introducing a new cause of action, was 
subsequently filed was no ground for holding that 
the bill of discovery was not ancillary to the amend¬ 
ed complaint.®® If the bill was for relief and dis¬ 
covery, it could not be sustained solely for the sake 
of the discovery,®® and where the discovery sought 
was incident to the relief sought, a demurrer well 
taken to the relief was held to hold good as to the 
discovery also.®^ Interrogatories were no part of 
the pleadings in a bill of discovery.®® 

Plea or answer; objections. On a bill of discov¬ 
ery, unless defendant demurred, moved to dismiss, 
or pleaded a proper plea, he was directed to answer 
the interrogatories.®® A negative plea to a bill of 
discovery was not known.i Affirmative defenses to 
a bill of discovery were confined to such as the prec- 


86. XJ.S.—Luten v. Camp, D.C.Pa., 
221 F. 424 

Prior to adoption of ZSqnity Buies, 
Bale 58, a waiver of answer under 
oath In a bill destroyed its efficacy 
as a bill of discovery, and defendant 
was not required to answer inter¬ 
rogatories propounded therein. 

TJ.S.—^Excelsior Wooden Pipe Co. v. 
City of Seattle, Wash., 117 P. 140, 
55 C.C.A. 166. 

Indiana Mfg. Co. v. Nichols & 
Shepard, C.C.Mich., 190 P. 679— 
McFarland v. State Sav. Bank, C.C. 
Mont., 132 P. 399. 

87. U.S.—Johnson v, Davis, D.C. 
Mass, 32 P.2d 391. 

88. U.S.—Johnson v. Davis, supra. 

89. U.S.—Moore v. Backus, C.C.A. 
Ill., 78 P.2d 671, 101 A.L.R. 379, 
certiorari denied 66 S.Ct. 173, 296 
U.S. 640, 80 L.Ed. 466. 

90. U.S.—Campbell v. Lago Petro¬ 
leum Corporation, D.C.N.T., 16 P. 
Supp. 980. 

Ameudmeut 

Where the officers of a corporation 
were not parties to a suit against it, 
they could not be compelled to an¬ 
swer the interrogatories, but the bill 
might be amended to obtain a dis¬ 
covery from them. 

U.S.—^French v. First Nat. Bank, D.C. 
N.Y., 9 F.Cas.No.5.099, 7 Ben. 488 . 

91. TJ.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., D.C.Wash., 66 
F.2d 606. 


BUI held sufflcieut 

U.S.—Zolla V. Grand Rapids Store 
Equipment Corporation, D.C.N.T., 
47 F.2d 611. 

Source of informatioii 
When application was made for 
discovery order, source of informa¬ 
tion and grounds of belief had to be 
shown. 

U.S.—^Midwest Mfg. Co. v. Staynew 
Filter Corporation, D.C.N.T., 12 P. 
Supp. 876. 

92. D.C.—Preston v. Equity Sav. 
Bank, 287 P. 1003, 53 App.D.C. 26. 

Bill praying for other relief 
A bill of discovery which also 
prayed for other relief, to be suffi¬ 
cient, was required to allege that 
discovery was essential to such re¬ 
lief. 

U.S.—Parkerson v. Borst, La., 261 F. 
242, 163 C.C.A. 398. 

93. D.C.—Preston v. Equity Sav. 
Bank, 287 F. 1003, 63 App.D.C. 26. 

94. U.S.—Trophy Tower Sales Cor¬ 
poration V. Gillette Safety Razor 
Co., D.C.N.Y., 6 F.Supp. 900. 

95. U.S.—^Loft, Inc., v. Corn Prod¬ 
ucts Refining Co., C.C.A.Ind., 103 
F.2d 1, certiorari denied Corn Prod¬ 
ucts Refining Co. v. Loft, Inc., 60 
S.Ct. 80, 308 U.S. 668, 84 L.Ed. 469. 

96. U.S.—Hawkins v. Swan, D.C.W. 
Va., 62 P.2d 688—^American Steel 
Foundries v. Laughlln, D.C.I11., 30 
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F.2d 137, affirmed, C.C.A., 30 F.2d 
139. 

97. U.S.—John A. Roebling’s Sons 
Co. of California v. Kinnicutt, D.C. 
N.Y., 248 F. 696—Church v. Swet- 
land, N.Y., 233 F. 891, 147 C.C.A. 
666 . 

98. Ou motion to dismiss, scope of 
examination was not presented, and 
it was assumed that court, on objec¬ 
tions to interrogatories, would be 
careful to protect from impertinent 
intrusion or excessive imposition. 
U.S.—Trophy Tower Sales Corpora¬ 
tion V. Gillette Safety Razor Co., 
D.C.N.Y., 6 F.Supp. 900. 

99. U.S.—^Lansing B. Warner, Inc. 
V. Lehigh Valley R. Co., C.C.A.N.Y., 
76 F.2d 483. 

Facts deemed admitted 
In absence of answer to bill of 
discovery, facts alleged in bill were 
deemed admitted on objections to in¬ 
terrogatories. 

U.S.—Zolla V. Grand Rapids Store 
Equipment Corporation, D.C.N.Y., 
46 F.2d 319. 

Motion to dismiss properly pre¬ 
sented propriety of discovery. 

U.S.—Jenkins Petroleum Process Co. 
V. Sinclair Refining Co., C.C.A.Me., 
62 P.2d 663, affirmed 63 S.Ct. 736, 
89 U.S. 689, 77 L.Ed. 1449, 88 A.L.R. 
496. 

li U.S.—Lansing B. Warner, Inc., v. 
Lehigh Valley R. Co., C.C.A.N.r., 
76 P.2d 483. 
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edents had recognized, and did not include, where 
the bill was in aid of an action at law, matter which 
might be a good defense to such action ,2 such a fact 
going to the jurisdiction, to plaintiff’s title, to the 
statute of limitations, or to the defense of purchaser 
for value.3 A defense raising the necessity for dis¬ 
covery was of course, sufficient.^ Mere objections 
to specific interrogatories constituted no defense 
to the bill.5 An answer under Equity Rules, Rule 
30, was required to set out in short and simple terms 
the defense to each claim asserted by the bill.® 

The party objecting to interrogatories under Eq¬ 
uity Rules, Rule 58, had the burden of clearly show¬ 
ing the impropriety of any interrogatory claimed to 
be objectionable.*^ A party waived his objection to 
the interrogatories by undertaking to answer them.® 
A failure to file objections within ten days after 
the service of interrogatories was held to be a 
basis for denial of a motion to vacate an order re¬ 
quiring an answer, based on the ground that the 
interrogatories were not timely filed.® Where in¬ 
formation sought by proper interrogatories was ob¬ 


tainable only from private books and records of the 
interrogated party, costs or burden of preparing an¬ 
swers was not sufficient to sustain an objection to 
furnishing answers.^® An objection that plaintiff 
was merely attempting to obtain evidence by inter¬ 
rogatories was insufficient.^^ 

Interrogatories propounded in conformity with a 
state statute which was inapplicable to federal courts 
were subject to a motion to strike.^ 2 

c. Hearing and Determination 

Under the prior practice, the allowance of a discov¬ 
ery or the propounding of interrogatories rested largely 
In the discretion of the court; and, ordinarily, the court 
could determine from an examination of the bill for dis¬ 
covery and answer whether it was proper to allow relief. 

Under the practice prior to the Federal Rules of 
Civil Procedure, the remedy of discovery was not 
granted as of course,^® and the allowance of a dis¬ 
covery or the propounding of interrogatories rest¬ 
ed largely in the discretion of the trial court.^^ 
Ordinarily, the court could determine from an ex¬ 
amination of the bill for discovery and answer 


2 . U.S.—Campbell v. Lago Petrole¬ 
um Corporation, D.C.N.T., 19 F. 
Supp. 875. 

Baush Mach. Tool Co. v. Alumi¬ 
num Co. of America., D.C.Conn., 60 
F.2d 686, affirmed, C.C,A., 63 F.2d 
778, certiorari denied Aluminum 
Co. of America v. Baush Mach. Tool 
Co., 53 S.Ct. 658, 289 U.S. 739, 77 
Li.Ed. 1486—^Zolla v. Grand Rapids 
Store Equipment Corporation, D.C. 
N.T., 46 F.2d 319. 

Pressed Steel Car Co. v. Union 
Pac. R. Co., D.C.N.Y., 241 F. 964. 

loaches 

(1) On a bill of discovery in aid of 
an action at law, since the primary 
cause was at law, a plea of laches 
could not be Imported into the Issues 
in that controversy by interposing it 
to the bill of discovery. 

U.S.—Campbell v. Lago Petroleum 
Corporation, D.C.N.Y., 19 F.Supp. 
875. 

(2) It was also held, however, that 
there was no good reason why a 
court of equity should not decline to 
interfere in the case of a bill of dis¬ 
covery where plaintiff had been 
guilty of gross laches. 

U.S.—^Fosdick v. Lowell Mach. Shop, 
C.C.Mass., 58 F. 817. 

This principle yielded to expedien¬ 
cy in some cases. 

U.S.—Campbell v. Lago Petroleum 
Corporation, D.C.N.Y., 19 F.Supp. 
875. 

Waiver I 

To constitute a bar to discovery, 
the conduct relied on to establish j 
waiver must clearly have revealed a I 


purpose to proceed to trial without 
the aid of discovery. 

U.S.—Campbell v. Lago Petroleum 
Corporation, supra. 

3. U.S.—Pressed Steel Car Co. v. 
Union Pac. R. Co., D.C.N.Y., 241 F. 
964. 

Statute of limitations was held 
sufficient as plea. 

U.S.—Campbell v. Lago Petroleum 
Corporation, D.C.N.Y., 19 F.Supp. 
875. 

4. U.S.—Campbell v. Lago Petroleum 
Corporation, supra. 

Closed matters 

Defendant had the right to pro¬ 
tect himself from discovery by prov¬ 
ing that the matters to which it 
related were finally closed and not 
open to reSxamination. 

U.S.—^Mathleson Alkali Works v. 
Arnold, Hoffman & Co., D.C.R.I., 
280 F. 132. 

5. U.S.—Baush Mach. Tool Co. v. 
Aluminum Co. of America, D.C. 
Conn., 60 P.2d 686, affirmed, C.C.A., 
63 F.2d 778, certiorari denied 
Aluminum Co. of America v. Baush 
Mach. Tool Co., 53 S.Ct 658, 289 

U. S. 739, 77 L.Ed. 1486. 

6. U.S.—^H. Wagner & Adler Co. v. 
Mall, C,C.A.N.Y., 74 F.2d 666. 

7 . U.S. — ^May v. Midwest Refining 
Co., D.C.Me., 10 F.Supp. 927. 

8. U.S.—^Window Glass Mach. Co. 

V. Brookville Glass & Tile Co., D.C. 
Pa., 229 F. 833. 

9. U.S.—^Heck v. Domestic Engi¬ 
neering Co., D.C.N.Y., 29 F.Supp 
481. 


10. Belief from burden 

In many cases an interrogated par¬ 
ty could relieve himself of burden 
and expense by placing at the dis¬ 
posal of the interrogator the means 
of acquiring the information sought. 
U.S.—Loft, Inc., V. Corn Products Re¬ 
fining Co., C.C.A.Ind., 103 F.2d 1, 
certiorari denied Corn Products Re¬ 
fining Co. V. Loft, Inc., 60 S.Ct. 80, 
308 U.S. 558, 84 L.Ed. 469. 

11. U.S.—^Zolla V. Grand Rapids 
Store Equipment Corporation, D.C. 
N.Y., 46 P.2d 319. 

12. U.S.—Smith V. International 
Mercantile Co., C.CNJ., 154 F. 
786. 

13. Becesslty for discovery must be 
established. 

U.S.—Wheeling Steel Corporation v. 
American Rolling Mill Co., C.CA. 
Ohio, 82 F. 2d 97. 

14. U.S.—Sinclair Refining Co. v. 
Jenkins Petroleum Process Co, 
Me., 58 S.Ct. 736, 289 U.S. 689, 77 
L.Ed. 1449, 88 A.L.R. 496. 

Wheeling Steel Corporation v. 
American Rolling Mill Co., C.C.A. 
Ohio, 82 F.2d 97—Finance Co. of 
America at Baltimore v. Brock, C. 
C.A.La., 80 F.2d 713. 

Union Sulphur Co. v. Freeport 
Texas Co., D.C.Del., 234 F. 194. 
Perjured case 

Theoretically court was not bound, 
in passing on objections to interroga¬ 
tories, to assume that perjured case 
would be brought in when opportuni¬ 
ty was open. 

U.S.—Clairemont Sterilized Egg Co. 

V. Kasser Egg Process Co., D.C. 
I Cal, 14 F.2d 143. 
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whether it was proper to allow relief, and there 
was no occasion for any hearing on the bill,but 
where the need for discovery was not readily as¬ 
certainable, the court might summarily hear testi¬ 
mony under each objection before disposing of it.^® 

Where the right to discovery was established in 
a bill for discovery in aid of an action at law, follow¬ 
ing the practice under Equity Rules, Rule 58, the 
decree directed defendant to answer, reserving his 

right to object to specific interrogatories.^^ jt was 

not the office of the hearing to test the propriety of 
specific interrogatories.^® The court could require 
the answering of an interrogatory only on the con¬ 
ditions imposed on the interrogating party.^® 

d. Interrogatories 

It was necessary to annex interrogatories to the facts 
pleaded as a basis for discovery under Equity Rule 58, 
but interrogatories and the answers thereto were not 
part of tne pleadings in a bill of discovery. Interroga¬ 
tories were restricted to the scope of the case made by 
the bill, and were required to be reasonably specific and 
definite. 

Under Equity Rules, Rule 58, it was necessary 
to annex interrogatories to the facts pleaded as a 
basis for discovery.®® Interrogatories and the an¬ 
swers thereto, however, were not part of the plead¬ 
ings in a bill of discovery.®^ In equity defendant, 
with leave of court, could file interrogatories at 
any time under Rule 58 of the Equity Rules.®® In¬ 
terrogatories were restricted to the scope of the 
case made by the bill,®® and were required to be 
of such a character that by examining the issues 
it could be seen that the answers would reasonably 


state or illustrate a material fact.®^ 

An interrogatory was required to be reasonably 
specific and definite.®® It was necessary that an in¬ 
terrogatory filed under Rule 58 should embrace but 
a single question and be so framed that it could be 
clearly seen what the interrogated party was called 
on to answer,®® and if he was in doubt, or the mean¬ 
ing of the interrogatories did not clearly appear, 
he might require a restatement.®*^ Interrogatories 
seeking discovery on suspicion, surmise, or vague 
guesses did not come within Equity Rules, Rule 58, 
and were not allowed.®® 

An order of court was necessary for the pro¬ 
pounding of interrogatories to an officer of a cor¬ 
poration party.®® In a suit against a corporation, 
different officers could not be required to answer 
the same questions propounded by interrogatories.®® 

The party interrogated was required to answer 
fully,®^ but an answer of no knowledge was suffi¬ 
cient unless, as a matter of law, he was required 
to have knowledge.®® The provision of Equity 
Rules, Rule 58, that each interrogatory should be 
answered separately meant that a separate answer 
should be made to each interrogatory, and did not 
prohibit parties to whom the same interrogatory 
was propounded from joining in the answer there¬ 
to.®® 

Admissions contained in answers to interroga¬ 
tories were competent evidence, even though the 
decree for discovery was reversed.®^ The probative 
force of an answer would not be determined where 
it was not offered and received in evidence, nor 


15. U.S.—^Indianapolis Amusement 
Co. V. Metro-Goldwyn-Mayer Dis¬ 
tributing* Corporation, C.C.A.Ind., 
90 F.2d 732, certiorari denied 6S 
set. 119, 302 U.S. 734, 82 L.Ed. 
667. 

16. U.S.—^Lansing B. Warner, Inc., 
V. Lehigh Valley B. Co., C.C.A.N. 
Y., 76 F.2d 483. 

17. U.S.—^Lansing B. Warner, Inc. v. 
Lehigh Valley R. Co., supra. 

18. U.S.—^Lansing B. Warner, Inc., 
V. Lehigh Valley R. Co., supra. 

18. U.S.—Batdorf v. Sattley Coin 
Handling Mach. Co., D.C.Mich., 238 
F. 926. 

SO. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Central Bank, C.CA.. 
Ark., 48 F.2d 477. 

21 C.J. p 388 note 62. 

21. U.S.—Sinclair Refining Co. v. 
Jenkins Petroleum Process Co., 
Me., 63 S.Ct. 736. 289 U.S. 689, 77 
L.Ed. 1449, 88 A.L.R. 496. 

21 C.J. p 388 note 63. 

82. U.S.—O’Brien v. Mackey, D.C.N. 
Y., 36 P.2d 89. 


23. U.S.—Gasoline Products Co. v. 
American Refining Co., D.C.Del., 12 
F.2d 98—^Miller & Pardee v, Law¬ 
rence A Sweet Mfg. Co., D.C.Cal., 
3 F.2d 198. 

24. U.S.—^Miller & Pardee v. Law¬ 
rence A Sweet Mfg. Co., suprsu 

25. U.S.—^May v. Midwest Refining 
Co., D.C.Me., 10 F.Supp. 927. 

Wright V. Dodge Bros., D.C.Mich., 
300 F. 456. 

26. U.S.—Goodrich Zinc Corporation 
V. Carlin, D.C.Mo., 4 F.2d 668— 
Taylor v. Ford Motor Co., D.C.Ill., 
2 F.2d 473. 

Kinney v. Rice, D.C.Mass., 238 
F. 444. 

27. U.S.—^Rodman Chemical Co. v. 

E. F. Houghton Co., D.C.Pa., 233 

F. 470. 

28. U.S.—^International Cellucotton 
Products Co. V. Caledonia Cellulose 
Co., D.C.Pa., 66 F.2d 380—Gasoline 
Products Co. V. American Refining 
Co., D.C.Del., 12 F.2d 98. 

29. U.S.—Texas Co. v. Gulf Refining 

Co., D.C.Tex., 12 F.2d 317, i 
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3a U.S.—Texas Co. v. Gulf Refining 
Co., supra. 

31. U.S.—Quirk ▼. Quirk, D.C.Cal., 
269 F. 697. 

Burden of effort or expense 

An interrogated party was not re¬ 
quired to assume any greater bur¬ 
den of effort or expense thsin was 
necessary to make information avail¬ 
able to the interrogator. 

U.S.—Loft, Inc., V. Com Products 
Refining Co., C.CA.Ind., 103 F.2d 
1, certiorari denied Com Products 
Refining Co. v. Loft, Inc., 60 S.Ct 
80, 308 U.S. 558, 84 L.Bd. 469. 

32. U.S.—Loft, Inc., v. Cora Prod¬ 
ucts Refining Co., C.C.A.Ind., 103 F. 
2d 1, certiorari denied Corn Prod¬ 
ucts Refining Co. v. Loft, Inc., 60 
S.Ct 80, 308 U.S. 668, 84 L.Ed. 469. 

33. U.S.—American Bank & Trust 
Co. V. Federal Reserve Bank of 
Atlanta, Ga., 43 S.Ct 649. 262 U.S. 
643. 67 L.Ed. 1158. 

34^ U.S.—^Lansing B. Warner, Inc., 
V. Lehigh Valley R. Co., CCAKY,. 
76 F.2d 483. 
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could such an answer be treated as part of the 

pleadings. 3 5 

If the party interrogated did not feel that the 
interrogatories brought out the true situation, he 
could produce evidence to do so at the trial.36 

e. Scope of Discovery 

Under the prior practice, the extent of Inquiry on a 
bill for discovery was largely discretionary with the trial 
court, and under Equity Rule 58 discovery could be had 
of the ultimate facts that were material and necessary 
to support the alleged cause of action or defense. 

Under the practice prior to the adoption of the 
Federal Rules of Civil Procedure the exteijit of in¬ 
quiry on a bill for discovery was largely discretion¬ 


ary with the trial court,37 and some courts were 
inclined to be very indulgent in allowing interroga- 
tories.33 Under Equity Rules, Rule 58, either party 
to the action could, through interrogatories, question 
the opposite party as to ultimate facts that were ma¬ 
terial and necessary to support the alleged cause 
of action or defense.39 

To the extent that discovery could be granted as 
to material matters of fact, it was limited to inquiry 
as to the material facts, and did not extend to a 
disclosure of evidence or of facts which merely 
tended to prove the material facts and the right 
to obtain discovery under the Rule did not extend 
in favor of either party beyond matters relating to 
his own ground of action or defense,^! although the 


35 . U.S.—Sidney Blumenthal & Co. 
V. Rossie Velvet Co., C.C.A.Conn., 
89 F.2d 29. 

36. U.S.—Loft, Inc., v. Corn Prod¬ 
ucts Refining Co., C.C.A.Ind., 103 
P.2d 1, certiorari denied Corn 
Products Refining Co. v. Loft, Inc., 
60 S.Ct. 80. 308 U.S. 668, 84 L.Ed. 
469. 

37 . U.S.—Loft, Inc., v. Corn Prod¬ 
ucts Refining Co., C.C.A.Ind., 103 F. 
2d 1, certiorari denied Corn Prod¬ 
ucts Refining Co. v. Loft, Inc,, 60 
S.Ct. 80, 308 U.S. 668, 84 LBd. 469 
—Indianapolis Amusement Co. v. 
Metro-Goldwyn-Mayer Distributing 
Corporation, C,C.A.Ind., 90 F.2d 732, 
certiorari denied 58 S.Ct. 119, 302 
U.S. 734, 82 L.Ed. 667. 

88. U.S.—Loft, Inc., v. Corn Prod¬ 
ucts Refining Co., C.C.A.Ind., 103 
P.2d 1, certiorari denied Corn Prod¬ 
ucts Refining Co, v. Loft, Inc., 60 
S.Ct. 80, 308 U.S. 568, 84 L.Ed. 469 
—^Zolla V. Grand Rapids Store 
Equipment Corporation, D.C.N.T., 
46 F.2d 319. 

Bankers Utilities Co. v. David 
H. Zell, Inc., D,C.N.Y., 15 F.Supp, 
1072. 

39 . U.S.—Johnson v. Davis, D.C. 
Mass., 36 P.2d 431—^Byron Weston 
Co. V, L. L. Brown Paper Co., D.C. 
Mass., 13 P.2d 412—Texas Co. v. 
Gulf Refining Co., D.C.Tex., 12 F.2d 
317—Taylor v. Ford Motor Co., D. 
C.I11., 2 F.2d 473. 

Rose V. Metro-Goldwyn-Mayer 
Corporation, D.C.N.Y., 26 F.Supp. 
601. 

Wright V. Dodge Bros., D.C.Mich., 
300 F. 456. 

18 C.J. p 1078 note 62. 

Cause against another 
Interrogatories to defendant could 
not be sustained on theory that cause 
of action against another might be 
discovered, 

U.S.—Chicago Flexible Shaft Co. v. 
Neupert Products Corporation, D. 
C.N.Y.. 7 F.Supp, 362. 

85A C. J.S.—61 


} ^‘Pishing” expeditions were not 
permitted. 

U.S.—Indianapolis Amusement Co. v. 
Metro-Goldwyn-Mayer Distributing 
Corporation, C.C.A.Ind., 90 F.2d 732, 
certiorari denied 58 S.Ct. 119, 302 

U. S. 734, 82 L.Ed. 667—^Keenan v. 
Texas Production Co., C.C.A.Wyo., 
84 P.2d 826—Wheeling Steel Cor¬ 
poration V. American Rolling Mill 
Co., C.C.A.Ohio, 82 F.2d 97—Good¬ 
rich Zinc Corporation v. Carlin, D. 
CMo., 4 P.2d 568. 

C. F. Simonin’s Sons v. American 
Can Co., D.C.Pa., 22 F.Supp. 784— 
Midwest Mfg. Co. v. Staynew Fil¬ 
ter Corporation, D.C.N.Y., 12 F. 
Supp. 8^6—Stanley Co. of America 

V. American Telephone & Tele¬ 
graph Co., D.C.Del., 6 F.Supp. 380. 

XTames and addresses 

(1) Discovery of the names of wit¬ 
nesses by whom the adversary pro¬ 
posed to prove his case could not be 
compelled. 

U.S.—^May v. Midwest Refining Co., D. 
C.Me., 10 F.Supp. 927. 

Goodrich Zinc Corporation v. 
Carlin, D.C.Mo., 4 F.2d 668—Tay¬ 
lor V. Ford Motor Co., D.C.I11., 2 
F.2d 473—^Marquette Mfg. Co. v. 
Oglesby Coal Co., D.C.I11., 247 F. 
351. 

(2) It was also held that discovery 
should not be directed to obtaining 
the names of witnesses by whom 
facts material to the issues might be 
established. 

U.S.—Keith v. Endicott Johnson Cor¬ 
poration, C.C.A.N.Y., 76 F.2d 249— 
Smith V. U. S., D.C.Wash., 67 F.2d 
361—^New World Life Ins. Co. v. 
Walker, D.C.Idaho, 34 F.2d 79. 

(3) Where such were material, 
however, an adversary might be com¬ 
pelled to disclose the names and 
addresses of particular persons 
known to him but unknown to the 
requesting party. 

D.C.—^Arms & Drury v. Burg, 90 P.2d 
400, 67 APP.D.C. 166. 

(4) Where plaintiff did not know 
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the Identity of those against whom 
he had a claim, he could bring dis¬ 
covery against persons who stood in 
some legal or equitable relation to 
them In order to find out against 
whom to proceed. 

U.S.—^Brusselback v. Cago Corpora¬ 
tion, D.C.N.Y., 20 F.Supp. 293. 
Officer of corporation 
Interrogatories addressed to an of¬ 
ficer of a corporation were not nec¬ 
essarily invalid if they inquired into 
transactions taking place prior to 
the organization of the corporation. 
U.S.—The Best Foods v. Hemphill 
Packing Co., D.C.Del., 300 F. 642. 
Discovery as to particular matters 
held proper 

U.S—Indianapolis Amusement Co. v. 
Metro-Goldwyn-Mayer Distributing 
Corporation, C.C.A.Ind., 90 F.2d 
732, certiorari denied 58 S.Ct. 119, 
302 U.S. 734, 82 L.Ed. 567. 

May V. Midwest Refining Co., D. 
CMe., 10 F.Supp. 927. 

Zolla V. Grand Rapids Store 
Equipment Corporation, D.C.N.Y., 
46 F.2d 319—^Marquette Mfg. Co. v. 
Oglesby Coal Co., D.C.I11., 247 F. 
361. 

40. U.S.—^Rose v. Metro-Goldwyn- 
Mayer Corporation, D.C-N.Y., 26 F. 
Supp. 601—^May v. Midwest Refin¬ 
ing Co., D.C.Me, 10 F.Supp. 927— 
Stanley Co. of America v. American 
Telephone & Telegraph Co., D.C. 
Del., 5 F.Supp. 380. 

Jenkins Petroleum Process Co. v. 
Sinclair Refining Co., D.C.Me., 66 F. 
2d 272, reversed on other grounds, 
C.C.A., 62 F.2d 663, affirmed 63 S.Ct. 
736, 289 U.S. 689, 77 L.Ed. 1449, 88 
A.L.R. 496—Johnson v. Davis, D.C. 
Mass., 36 F.2d 431—Taylor v. Ford 
Motor Co., D.C.I11., 2 F.2d 473. 

18 C.J. p 1078 note 63. 

41, U.S.—Indianapolis Amusement 

Co. v. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind., 
90 F.2d 732, certiorari denied 68 S. 
Ct. 119, 302 U.S. 734, 82 L.Ed. 667. 
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right to discovery as to matters material to the ner in which or the evidence by which his adversary 
cause of action or defense would not be defeated by purposed to establish his case,^^ or to propose in- 

the fact that such matters also involve the ground terrogatories in aid of an action for a penalty.^5 

of defense or cause of action of the interrogated Likewise, a discovery would not lie if the discov- 
party.^2 ery would incriminate the interrogated party.46 

Equity Rules, Rule 58, was not intended to give It was necessary that the disclosures sought by 
any right of discovery that did not exist under the discovery proceedings or by interrogatories related 
old practice, but merely to alter procedure,'^3 and to competent, relevant, and material matters and 
hence a party was unable, under Rule 58 or by a that without such answers the party could not safe- 

bill of discovery, to seek information as to the man- ly go to trial, 47 but to meet the test of relevancy, 


Altman v. McClintock, D C.Wyo., 
20 F.2d 226, appeal dismissed, C.C. 
A., 28 F.2d 1007—Taylor v. Ford 
Motor Co., D.C.I11., 2 F.2d 473. 

1*8 C.J. p 1078 note 64. 

Affirmative defense 
Where application was made by 
defendant, he had to show that the 
disclosures related to an affirmative 
defense and were material. 

U.S.—^Midwest Mfg. Co. v. Staynew 
Filter Corporation, D.C.N.T., 12 F. 
Supp. 876. 

42 . U.S.—Indianapolis Amusement 
Co. V. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind., 
90 F.2d 732, certiorari denied 58 
S.Ct. 119, 302 U.S. 734, 82 L.Ed. 567. 

Lion Brewery of New York City 
V, The Lion, D.C.Pa., 16 F.Supp. 
133. 

Byron Weston Co. v. L. L. Brown 
Paper Co., D.C.Mass., 13 F.2d 412— 
Taylor v. Ford Motor Co., D.C.Ill., 
2 F.2d 473. 

18 C.J. p 1078 note 65. 

43 . U.S—^Wolcott V. National Elec¬ 
tric Signaling Co., D.C.Mass., 236 
F. 224—Speidel Co. v. N. Barstow 
Co„ D.C.R.I., 232 F. 617. 

44 . U.S.—^Indianapolis Amusement 

Co. V. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind., 
90 P.2d 732, certiorari denied 68 
S.Ct, 119, 302 U.S. 734, 82 L.Ed. 567 
—Texas Co. v. Cohen, C.C.A.N.Y., 
15 F.2d 368—^Durant v. Goss, C.C.A. 
Mich., 12 P.2d 682. 

Smith V. U. S., D.C.Wash., 57 F,2d 
351 — Wolcott V. National Electric 
Signaling Co., D.C.Mass., 236 F. 224. 

45 . U.S.—Taylor v. Ford Motor Co., 
D.C.I11., 2 F.2d 473--Blackmore v. 
Collins, D.C.Mich., 286 F, 629, af¬ 
firmed, C.C.A., 290 F. 204. 

18 C.J. p 1078 note 68. 

Method of raising objection 

In suit for discovery in aid of law 
action, objection that discovery would 
Incriminate defendant or subject him 
to penalty or forfeiture was properly 
raised on motion to dismiss. 

U.S.—H. Wagner & Adler Co. v. Mali, 
C.C.A.N.Y., 74 F.2d 666. 

46. U.S.—^H. Wagner & Adler Co. v. 
Mali, supra. 

Consequences of default 
While defendant could not be 


compelled to make discovery which 
tended to incriminate him, or sub¬ 
jected him to a penalty or forfeiture, 
he would not, on that ground, be 
relieved from answering, but he had 
to answer or take the consequences 
of his default. 

U.S.—^Webb v. Samuels, D.C.N.Y., 227 
F. 948, 

47. U.S,—^Wheeling Steel Corpora¬ 
tion V. American Rolling Mill Co., 

C. C A.Ohlo, 82 P.2d 97. 

Campbell v. Lago Petroleum Cor¬ 
poration, D.C.N.Y., 19 F.Supp. 876 
—Campbell v. Lago Petroleum Cor¬ 
poration, D.C.N.Y., 16 F.Supp. 980 
—^Rubens v. Abraham & Strauss, 

D, C.N.Y., 16 F.Supp. 763—Midwest 
Mfg. Co. V. Staynew Filter Corpo¬ 
ration. D.C.N.Y., 12 F.Supp. 876. 

Baush Mach. Tool Co. v. Alumi¬ 
num Co. of America, D.C.Conn., 60 
P.2d 686, affirmed, C.C.A., 63 F.2d 
778, certiorari denied Aluminum Co. 
of America v. Baush Mach. Tool 
Co., 53 S.Ct. 658, 289 U.S. 739, 77 L. 
Ed. 1486—Jenkins Petroleum Proc¬ 
ess Co. V. Sinclair Refining Co., 
D C.Me., 66 F.2d 272, reversed on 
other grounds, C.C.A., 62 F.2d 663, 
affirmed 53 S.Ct. 736, 289 U.S. 689, 
77 L,Ed. 1449, 88 A.L.R. 496—Stand¬ 
ard Oil Co. V. Universal Oil Prod¬ 
ucts Co., D.C.I11., 21 F.2d 169— 
Goodrich Zinc Corporation v. Car¬ 
lin, D.C.MO., 4 F.2d 568. 

Burden rested on plaintifCs in law 
action to show that answers to in¬ 
terrogatories propounded by them 
would be relevant to issues joined in 
such action. 

U.S.—^Keenan v. Texas Production 
Co., C.C.A.Wyo., 84 P.2d 826. 
Damages 

(1) Remedy of discovery was as 
appropriate for proof of plaintiff's 
damages as it was for proof of other 
facts essential to his case. 

U.S.—Sinclair Refining Co. v. Jen¬ 
kins Petroleum Process Co., Me., 63 
S.Ct. 736, 289 U.S. 689, 77 L.Ed. 1449, 
88 A.L.R. 496. 

(2) When a suit was triable in 
separate parts, one affecting the 
right or liability, and the other af¬ 
fecting the measure of recovery, a 
discovery as to damages would be 
postponed until the right or liability 
was established. 


U.S.—Sinclair Refining Co. v. Jen¬ 
kins Petroleum Process Co., supra. 

(3) Right to discovery on the sub¬ 
ject matter of damages was available 
to defendant as well as to plaintiff. 
U.S.—Indianapolis Amusement Co. v. 

Metro-Goldwyn-Mayer Distributing 
Corporation, C.C.A.Ind., 90 F.2d 732, 
certiorari denied 68 S.Ct. 119, 302 
U.S. 734, 82 L.Ed. 667. 

(4) On the other hand, discovery 
as to damages was frequently de¬ 
nied. 

U.S.—^Loose V. Bellows Palls Pulp 
Plaster Co., C.C.AVt., 266 F. 81 
—^Munger v. Firestone Tire & Rub¬ 
ber Co., C.C.A.N.Y., 261 P. 921. 
certiorari denied 40 S.Ct. 392, 252 
U.S. 682, 64 L.Ed. 727. 

Bzisteuce of other remedy 
Plaintiff was not entitled to an¬ 
swers of interrogatories demanding 
detailed information where plaintiff 
applied for appointment of auditor, 
hearings before whom are similar to 
discovery. 

U.S.—Keith v. Bndicott Johnson Cor¬ 
poration, CC.A.N.Y., 75 P.2d 249. 

Issues lu law action 

(1) On bill for discovery in aid 
of an action at law, plaintiff was re¬ 
quired to show that the answers 
would be relevant to the issues at 
law, which fact would appear from 
inspection of the pleadings in that 
action. 

U.S.—Keenan v. Texas Production 
Co., C.C.A.Wyo., 84 P.2d 826—Lan¬ 
sing B. Warner, Inc., v. Lehigh 
Valley R. Co., C.C.AN.Y., 75 F.2d 
483. 

(2) Discovery proceedings were 
ancillary to the law action, and the 
latter established the issues and 
their scope. 

U.S.—Keenan v. Texas Production 
Co., supra. 

Campbell v. Lago Petroleum Cor¬ 
poration, D.C.N.Y., 19 F.Supp. 876. 

Opinions 

Interrogatories soliciting opinions 
were insufficient. 

U.S.—May v. Midwest Refining Co., 
D.C.Me., 10 F.Supp. 927. 

Earp Thomas Farmogerm Co. v. 
Stimuplant Laboratories, D.C.N.Y., 
38 F.2d 691. 
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the interrogatories did not have to be complete, di¬ 
rect, or decisive of issues.*^^ A party was not en¬ 
titled to discovery as to matters fully covered in the 
pleadings.'^9 The right of discovery extended only 
to facts resting in the knowledge of the party in¬ 
terrogated,^® and interrogatories could not be used 
to obtain information which was or should have 
been known as well by the party who propounded 
as by the party to whom they were propounded.®^ 

The interrogatories were required not to be un¬ 
reasonable, vexatious, or at improper length,®2 
and an interrogatory requiring an unreasonable 
amount of research or labor to be answered was 


not allowed.®^ The fact that interrogatories were 
addressed to affiliated corporations, one of which 
was subsequently dropped out of the case as a par¬ 
ty defendant to the action at law and a bill of dis¬ 
covery in aid thereof, did not relieve the other cor¬ 
poration of the obligation to answer interrogatories 
addressed to it.®^ 

The prior practice with respect to securing the 
production and inspection of documents and other 
matters is considered infra § 696, and with respect 
to the physical examination of a person, infra § 
752. 


B. DEPOSITIONS BEFORE ACTION OR PENDING APPEAL 


§ 544. Depositions before Action 

In a proper case, depositions may be taken before 
action; but the granting of authority to take such dep¬ 
ositions Is discretionary with the court. 

Under Federal Rules of Civil Procedure, Rule 
27 (a), 28 U.S.C.A., in a proper case depositions may 
be taken before action, on obtaining a court order 
therefor.®® The Rule offers a simple method of 
perpetuating testimony in cases where it is usually 
allowed under equity practice or under modern 
statutes,®® and is entitled to liberal construction.®*^ 


The use of Rule 27 to perpetuate testimony is an 
ancillary or auxiliary proceeding to prevent a fail¬ 
ure or delay of justice, by preserving and regis¬ 
tering testimony which would otherwise be lost be¬ 
fore the matter to which it relates could be made 
ripe for judicial determination.®s 

The Rule is intended primarily to perpetuate tes¬ 
timony for use as evidence and not primarily for 
discovery;®® and it may not be used for the sole 
purpose of framing a complaint.®® It has been 


Frlvileffe 

Privileged matters were not sub¬ 
ject of discovery. 

D.C.—^McGrew v. McGrew, 298 P. 
204, 64 App.D.C. 331. 

TTntll Issne was joined, it could 
not be known what was to be tried 
or what evidence would be relevant. 
U.S.—Finance Co. of America at Bal¬ 
timore V. Brock, C.C,A.La., 80 F. 
2d 713. 

Weight 

In passing on relevancy, the court 
was not required to anticipate the 
weight of the evidence sought. 

U.S.—Loft, Inc. V. Corn Products 
Refining Co., C.C.A.Ind., 103 P.2d 
1, certiorari denied Corn Products 
Refining Co. v. Loft, Inc., 60 S.Ct. 
80, 308 U.S. 558, 84 L.Ed. 469. 

48. U.S.—Loft, Inc. v. Corn Prod¬ 
ucts Refining Co., C.CA.Ind., 103 
P.2d 1, certiorari denied Com Prod¬ 
ucts Refining Co. v. Loft, Inc., 60 
S.Ct. 80, 308 U.S. 668, 84 L.Ed. 469. 

49. U.S.—May v. Midwest Refining 
Co., D.C.Me., 10 F.Supp. 927. 

50. U.S.—^May v. Midwest Refining 
Co., supra. 

51. U.S.—Loft, Inc., v. Corn Prod¬ 
ucts Refining Co., C.C.A.Ind., 103 
F.2d 1, certiorari denied Corn 
Products Refining Co. v. Loft, Inc., 
60 S.Ct. 80, 308 U.S. 668, 84 L.Ed. 
469—^Kelth v, Endicott Johnson 


Corporation. C.C.A.3Sr.T., 76 P.2d 
249. 

Zolla V. Grand Rapids Store 
Equipment Corporation, D.C.N.Y., 
46 P.2d 319—Earp Thomas Farm- 
ogerm Co. v. Stimuplant Labora¬ 
tories, D.C.N.T., 38 P.2d 691— 

O'Brien v. Mackey, D.C.N.T., 36 F. 
2d 89—Goodrich Zinc Corporation 
V. Carlin, D.C.Mo., 4 F.2d 668— 
Taylor v. Ford Motor Co., D.C.I11., 
2 F.2d 473. 

Under ZiQLiilty Boles, Rule 58, it 
was held, however, that interroga¬ 
tories were not open to objection that 
matter sought to be discovered rest¬ 
ed as much within plaintiff's knowl¬ 
edge as within defendant's. 

U.S.—Quirk V. Quirk, D.C.Cal., 269 F. 
697. 

52. Effort Involved 

Fact that interrogatory accompa¬ 
nying bill of discovery involved some 
effort in order to answer it was not 
good ground of objection. 

U.S.—Zolla V. Grand Rapids Store 
Equipment Corporation, D.C.N.T., 
46 P.2d 319. 

BTUnerons and complex 

Pact that interrogatories were 
many and complex did not establish 
that they were unreasonable, vexa¬ 
tious, or of improper length. 

U.S.—Loft, Inc., V. Corn Products 
Refining Co., C.C.A.Ind.. 103 P.2d 
1, certiorari denied Corn Products 
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Refining Co. v. Loft, Inc., 60 S.Ct, 
80, 308 U.S. 658, 84 L.Ed. 469. 

53. U.S.—May v. Midwest Refining 
Co., D.C.Me., 10 F.Supp. 927. 

54. U.S.—Loft, Inc., v. Corn Prod¬ 
ucts Refining Co., C.C.A.Ind., 103 
P.2d 1, certiorari denied Corn Prod¬ 
ucts Refining Co. v. Loft, Inc., 60 
S.Ct. 80, 308 U.S. 658, 84 L.Ed. 
469. 

55. U.S.—Egan v. Moran Towing & 
Transportation Co., D.C.N.Y., 26 F. 
Supp. 621. 

Petition of Ernst, D.C.Cal., 2 F.R. 
D. 447. 

56. U.S.—Petition of Ferkauf, D.C. 
N.Y., 3 F.R.D. 89. 

57. U.S.—Petition of Ernst, D.C.Cal., 
2 P.R.D. 447. 

58. D.C.—^De Wagenknecht v, Stm- 
nes, 260 P.2d 414, 102 U.S.App.D.C. 
89. 

59. U.S.—Petition of Johanson Glove 
Co., D.C.N.Y., 7 P.R.D. 156—Peti¬ 
tion of Ferkauf, D.C.N.Y., 3 F.R. 
D. 89. 

60. U.S.—^Petition of Johanson Glove 
Co., D.C.N.Y., 7 P.R.D. 156—Peti¬ 
tion of Ferkauf, D.C.N.Y., 3 F.R, 
D. 89. 

Conformity with old practice 
Purpose of suit, under the old 
method of perpetuating testimony, 
was to preserve known testimony 
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held, on the other hand, that discovery by depositions 
tinder Rule 27 may be had on a showing that the 
proposed plaintiff “is presently unable to bring” 
the action, the only requisite being that the moving 
party convince the court that there is reasonable 
ground to believe that a cause of action exists and 
can be proved if the necessary facilities are afford¬ 
ed him.®i 

Under the terms of the Rule, if the court is sat¬ 
isfied that the perpetuation of the testimony may 
prevent a failure or delay of justice, it shall make 
an order designating or describing the persons 
whose depositions may be taken and specifying the 
subject matter of the examination and whether the 
depositions shall be taken on oral examination or 
written interrogatories; and the depositions may 
then be taken in accordance with the Federal 
Rules of Civil Procedure.^^ It follows that where 
the requisite showing is made the court may 
grant an order to take the deposition if it is satis¬ 
fied that a failure or a delay of justice may there¬ 
by be prevented;®^ but what circumstances show 
a possible failure or delay of justice sufficient to 
call for the issuance of an order is obviously a mat¬ 
ter for the sound discretion of the district court.®^ 
The district court has jurisdiction to authorize the 
taking of a deposition to perpetuate testimony for 
use in an action to be subsequently commenced 
against the United States under the Suits in Ad¬ 
miralty Act seeking damages for personal injuries.^® 

Use of deposition. If a deposition to perpetuate 
testimony is taken under the prescribed Rules, or if, 
although not so taken, it would be admissible in evi¬ 
dence in the courts of the state in which it is taken, 
it may be used in any action involving the same 
subject matter subsequently brought in a United 
States district court, in accordance with the provi¬ 
sions of Rule 26 (d).®6 


§ 545. - Grounds and Objections 

The remedy provided for perpetuation of testimony 
by deposition taken before commencement of an action 
Is available only where it appears that the petitioner 
expects to be a party to an action cognizable in a court 
of the United States but is presently unable to bring it 
or cause it to be brought, and that good reason exists 
for taking of the deposition. 

Under Federal Rules of Civil Procedure, Rule 
27 (a), 28 U.S.C.A., authorizing the taking of dep¬ 
ositions before an action, the remedy is available 
only where it appears that the petitioner expects 
to be a party to an action cognizable in a court 
of the United States but is presently unable to 
bring it or cause it to be brought.^*^ It must be 
shown that petitioner is presently unable to com¬ 
mence the action not because he is worried about 
the phraseology of the complaint, but because there 
is some obstacle beyond his control that prevents 
him from bringing it.®^ There need not, however, 
be a present right of action if there is a strong 
likelihood of subsequent litigation.6^ The deter¬ 
mination of likelihood that the expected litigation 
will eventuate is a matter for the sound discretion 
of the court considering the petition for depositions 
to perpetuate testimony.'^® 

In order to permit the taking of testimony by 
deposition before an action, it must further be 
shown that sufficient reason exists for desiring to 
perpetuate the testimony.'^! It must appear that 
the facts which plaintiff expects to be proved by 
the testimony of the witnesses sought to be ex¬ 
amined will be material and competent evidence in 
the matter in controversy, that depositions cannot 
be taken and perpetuated in the ordinary methods 
prescribed, and that the taking of the testimony is 
made necessary by the danger that it may be lost 
by delay.'^^ While the reasons stated for desiring 
to perpetuate testimony in anticipation of future 


against danger of loss, and the new 
Federal Rule was not Intended to he 
used for purposes other than that 
permitted under the old practice, and 
was not intended to permit discovery 
in order to frame the complaint. 
XT.S.—Petition of Bxstein, D.C.N.T., 
3 F.R.D. 242. 

61. TT.S.—Bowles v. Pure Oil Co., 
D.C.Pa., 6 F.R.D. 300. 

62. Federal Rules of Civil Proce¬ 
dure, Rule 27 (a) (3). 28 U.S.C.A. 

63. U.S.—Mosseller v, U. S., C.CJL 
KY., 168 P.2d 380. 

64. XJ.S.—Mosseller v. U. S., supra. 
Discretion held not abased 

XJ.S.—^Mosseller v. XJ. S., supra. 

65. XJ.S.—^Mosseller v. XJ. S., supra. 

66. Federal Rules of Civil Procedure, 
Rule 27 (a) (4), 28 U.S.CJi, 


67. XJ.S.—^Application of Carson, D. 

C.IH., 22 P.R.D. 64. 

Statatozy remedy 

An order for the perpetuation of 
testimony sought by executrix in an¬ 
ticipation of the assessment of a defi¬ 
ciency federal estate tax should not 
be denied on the ground that the 
remedy of executrix in the event of 
such deficiency assessment would be 
by way of hearing before the Board 
of Tax Appeals, which is not recog¬ 
nized as a court, since executrix 
would have the alternative statutory 
remedy of maintaining a suit for the 
recovery of erroneously or illegally 
assessed taxes, thus becoming a par¬ 
ty to an “action cognizable in a 
court of the XJnlted States" within 
meaning of Federal Rule of Proce¬ 
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dure providing for perpetuation of 
testimony. 

U.S.—Petition of Ernst, D.C.Cal., 2 
P.R.D. 447. 

68. XJ.S.—Petition of Johanson Glove 
Co., D.C.N.Y., 7 P.RD. 156. 

69. D.C.—^De Wagenknecht v. Stin- 
nes, 250 P.2d 414, 102 XJ.S.App.D.a 
89. 

70. D.C.— I>e Wagenknecht v. Stin- 
nes, supra. 

71. XJ.S.—^Petition of Ernst, D.C.Cal., 
2 F.R.D. 447. 

72. XJ.S.—Petition of Ferkauf, D.C. 
N.T., 3 F.R.D. 89. 

Competent testimony 
Testimony as to motive of aged 
testator in disposing of a substan¬ 
tial part of his estate more than five 
years before death by means of gift 
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litigation must show a danger of losing the evidence 
by delay, ordinarily a showing that the petitioner 
is presently unable to bring the expected action or 
cause it to be brought is sufficient showing of danger 
of loss of testimony to warrant an order for the 
perpetuation of testimony's a petition to per¬ 
petuate testimony will be denied where the primary 
purpose of the petition is for discovery of evidence 
and it is not shown that evidence will be lost by any 
delay 

§ 546. -Proceedings 

A person who has a claim but Is unable to begin 
suit must bring a proceeding In the manner provided by 
Rule 27 in order to obtain a court order for permission 
to perpetuate testimony by deposition; the requisite 
petition should be filed in the district of the residence of 
any expected party. 

Under the terms of Federal Rules of Civil Pro¬ 
cedure, Rule 27 (a), 28 U.S.C.A., a person who has 
a claim but is unable to begin suit must bring a pro¬ 
ceeding in the manner provided by the Rule in order 
to obtain a court order for permission to perpetuate 
testimony by deposition.76 A petition requesting 
the inspection of certain objects is not a petition 
seeking to perpetuate testimony within the purview 
of Rule 27 of the Federal Rules.*^® Such a proceed¬ 
ing is similar in its requirements to an action to 
perpetuate testimony but Rule 27 by its express 
terms preserves the power of the district court to 
entertain an action to perpetuate testimony.^s 

A petition under Rule 27 (a) should be filed in 
the district of the residence of any expected party 


but if all the expected adverse parties are nonresi¬ 
dent aliens, the proceedings for perpetuation should 
not fail for lack of a proper district, provided there 
are proper safeguards as to notice and service of 
process, or other methods of bringing the proceeding 
to the attention of the nonresident aliens; and in 
such a case, and under such conditions, the filing 
of the proceeding may be accomplished in any fed¬ 
eral district court.^o A statute preventing the insti¬ 
tution of suits against the United States under the 
Suits in Admiralty Act until a claim has been admin¬ 
istratively filed and disallowed or sixty days have 
elapsed from the date of its filing is not applicable 
to auxiliary proceedings to authorize the taking of 
depositions to perpetuate testimony to be used in a 
suit under the Suits in Admiralty Act.^i 

Under Rule 27 (a) the petition should show: (1) 
That the petitioner expects to be a party to an 
action cognizable in a court of the United States 
but is presently unable to bring it or cause it to be 
brought. (2) The subject matter of the expected 
action and his interest therein. (3) The facts 
which he desires to establish by the proposed tes¬ 
timony and his reasons for desiring to perpetuate 
it. (4) The names or a description of the persons 
he expects will be adverse parties and their ad¬ 
dresses. (5) The names and addresses of the per¬ 
sons to be examined and the substance of the testi¬ 
mony which he expects to elicit from each. The 
petition should also contain a request for an order 
authorizing the petitioner to take the depositions of 
the persons to be examined named in the petition 


Inter vivos to son and creation of 
trust In favor of daughter would be 
competent evidence on issue wheth¬ 
er such disposition was made in con¬ 
templation of death, and hence such 
testimony was a proper subject of 
perpetuation on application made by 
executrix In anticipation of assess¬ 
ment of a deficiency federal estate 
tax on account of property thus dis¬ 
posed of. 

U.S.—Petition of Ernst, D.C.Cal., 2 F. 

R.D. 447. 

73. U.S.—^Petition of Ernst, supra. 
Common Icnowledge 

In seeking an order for the per¬ 
petuation of testimony before ac¬ 
tion brought, it is advisable to show 
the existence of particular circum¬ 
stances surrounding the condition 
of the evidence Indicating an immi¬ 
nent danger of loss thereof, although 
such showing is not necessary, since 
it is common knowledge that the 
lapse of time is replete with hazards 
and unexpected events, regardless of 


I the age, health, or general status of 
the individual. 

U.S.—^Petition of Ernst, supra. 

74. U.S.—Petition of Ferkauf, D.C. 
N.T., 3 P.R.r>. 89. 

Parsons to join as parties 
An application for an order direct¬ 
ing perpetuation of testimony of cer¬ 
tain individuals and corporations, 
against all or some of whom peti¬ 
tioner intended to bring an action 
for breach of contract, alleging that 
an Individual operated as three sep¬ 
arate corporations which could not 
be joined in one suit, and that peti¬ 
tioner should be allowed to examine 
certain individuals and corporations 
so as to determine who to join and 
where to commence the action, was 
denied as an attempt to obtain dis¬ 
covery in order to frame complaint 
U.S.—Petition of Exsteln, D.C.N.T., 
3 F.R.D. 242. 

75. U.S.—^Petition of Haussler, D. 
C.N.T., 10 F.R.D. 134. 

Residence of Attorney O'eneral 
Where petitioner proposed to in- I 
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stitute a suit against the Alien 
Property Custodian under the Trad¬ 
ing With the Enemy Act, involving 
petitioner’s claimed ownership of a 
savings bank account and of stock 
certificates, depositions to perpetuate 
testimony could only be taken In 
Washington, D. C., which was the of¬ 
ficial residence of the attorney gen¬ 
eral who was the only possible ad¬ 
verse party. 

tJ.S.—Petition of Haussler, supra. 

76. U.S.—^Egan v. Moran Towing & 
Transportation Co., D.C.N.Y., 26 F. 
Supp. 621. 

77. U.S.—Petition of Ferkauf, D.C. 
N.T., 3 F.R.D. 89. 

78. U.S.—^Petition of Ferkauf, su¬ 
pra. 

79. D.C.—De Wagenknecht v. Stin- 
nes, 260 F.2d 414, 102 U.S.App. 
D.C. 89. 

80. D.C.—^De Wagenknecht v. Stin- 
nes, supra. 

81. U.S.—Mosseller v. U. S., C.C.A. 
N.T., 168 P.2d 380. 



§§ 546-548 FEDERAL CIVIL PROCEDURE 


for the purpose of perpetuating their testimony.®^ 
The petition will be denied where the petition makes 
an insufficient showing of jurisdiction of the court, 
and as shown by affidavit, the prospective adverse 
party, a corporation, has been dissolved. 

Notice and service. Following filing of petition 
in the court, the petitioner must serve notice on 
each person named in the petition as an expected 
adverse party of the intended application; and if 
service cannot be made, the court may order con¬ 
structive service and appoint an attorney for per¬ 
sons not served in the manner provided by Rule 4 
(d).«4 

§ 547. Depositions Pending Appeal 

If an appeal has been taken from a Judgment of a 
district court or before the taking of an appeal if the 
time therefor has not expired, the district court In which 
t-he judgment was rendered may allow the taking of the 
depositions of witnesses to perpetuate their testimony 
for use in the event of further proceedings In the dis> 
tiict court. 

Under Federal Rules of Civil Procedure, Rule 27 
(b), 28 U.S.C.A., provision is made for perpetuating 
testimony while a case is on appeal, for use in the 
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event of further proceedings in the district court; 
and depositions for this purpose may be taken after 
an appeal has been taken from the judgment of the 
district or before the taking of the appeal if the 
time therefor has not expired.85 Application of 
the Rule is within the discretion of the court.^® 
Depositions may be taken in accordance with this 
Rule whether the appeal is before the court of ap¬ 
peals or before the supreme court and hence even 
though it could be considered that the court of ap¬ 
peals no longer has any jurisdiction over the case, 
proceedings in the supreme court on certiorari may 
be considered an “appeal” within the terms of Rule 
27 (b).87 

Rule 27 (b) contemplates an order by the district 
court even though it has no further actual juris¬ 
diction of the case. 88 Accordingly, plaintiffs' motion 
for permission to take depositions of persons now 
or formerly in the employ of defendant may 
not be denied on the theory that the district court 
lacked jurisdiction, since its original order dismiss¬ 
ing the action had never been actually reversed in 
that the court of appeals reversed the findings of 
the district court. 8 9 


C DEPOSITIONS OF PARTIES AND OTHERS PENDING ACTION 

1. In General 


§ 548, In General 

Under the Federal Rules of Civil Procedure, any par¬ 
ty may take the testimony of any person by deposition 
on oral examination or written Interrogatories for the 
purpose of discovery or for use as evidence In the action 
or for both purposes. 

Under Federal Rules of Civil Procedure, Rule 26, 
28 U.S.C.A., any party may take the testimony of 
any person by deposition on oral examination or 


written interrogatories for the purpose of discovery 
or for use as evidence in the action or for both 
purposes.^^ Generally, the right to take depositions 
is unrestricted,but the right to use such deposi¬ 
tions is very definitely restricted,^^ and the direc¬ 
tions in the Rule relating to the taking of deposi¬ 
tions must be followed if such depositions are to 
be used in the trial of the case.83 In the absence 


82. U.S.—Application of Carson, D. 
ailL, 22 F.ILD. 64. 

Petition lield snfiLolent 
U.S.—^Petition of Ernst, D.C.CaJL., 2 
F.R.D. 447. 

Petition held insufflolent 
U.S.—^Petition of Johanson Glove Co., 
D.C.N.T., 7 P.B.D. 156. 

83. U.S.—^Petition of Perkauf, D.C. 
N.Y., 3 F.R.D. 89. 

Federal Buies of Civil Proce¬ 
dure, Buie 27 (a) (2), 28 U.S.C.A. 

85. U.S.— Y7, H. Elliott & Sons, Inc. 
V. E. & F. King & Co., D.C.N.H., 
22 P.B.D. 280. 

86. U.S.—W. H. Elliott & Sons, Inc. 
V. E. & P. King & Co., supra. 

87. U.S.—W. H. Elliott & Sons, Inc. 
V. E. & P. King & Co., supra. 

88. TJ.S.—W. H. Elliott & Sons, Ino. 
▼. E. & F. King & Co., supra. I 


89. U.S.—^W. H. Elliott & Sons, Inc. 
V. E. & P. King & Co., supra. 

90. U.S.—Beading - Sinram - Streat 
Coals, Inc. v. Metropolitan Petrole¬ 
um Corp., D.C.N.T., 21 P.R.D. 333. 

Written Interrogatories to parties 
under Buie 33 see infra § 645 et 
sea. 

Wording of Bnle prior to amend¬ 
ment 

Buie 26, prior to its amendment 
in 1948, provided that by leave of 
court after Jurisdiction has been ob¬ 
tained over any defendant or over 
property which is the subject of the 
action, or without such leave after 
an answer has been served, the tes¬ 
timony of any person, whether or 
not a party, may be taken at the in¬ 
stance of any party by deposition on 
oral examination or written Inter¬ 
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rogatories for the purpose of discov¬ 
ery or for use as evidence in the ac¬ 
tion, or for both purposes. 

U.S.—Bachrach v. General Investment 
Corporation, D.C.N.Y., 31 P.Supp. 
84—^Newcomb v. Universal Match 
Corporation, D.C.N.Y., 25 P.Supp. 
169. 

91. U.S.—^Drum v. Town of Tona- 
wanda, D.C.N.Y., 13 P.R.D. 317. 

Availability 

Deposition discovery is always 
available. 

U.S.—Thompson v. Hoitsma, D.C.N. 
X, 19 P.B.D. 112. 

92. U.S.—^Drum v. Town of Tona- 
wanda, D.C.N.Y., 13 P.B.D. 317. 

Use of depositions generally see in¬ 
fra § 633. 

93. D.C.—Odum v. Willard Stores, 
Inc., D.C., 1 P.B.D. 680. 
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of a stipulation under Rule 29, depositions can be 
taken only as prescribed by the Federal Rules of 
Civil Procedure, as discussed infra § 571. The pro¬ 
cedure under Rule 26 should be liberally construed^^ 
to secure the just, speedy, and inexpensive deter¬ 
mination of every action.^®; 

With respect to the right to take a deposition, a 
party who has to produce evidence should not be 
limited in his choice among a number of sources 
by the fact that the witness whom he selects would 
prefer to have him go somewhere else or has rea¬ 
son to think that he may give up the quest if com¬ 
pelled to go somewhere else.96 However, while a 
party is entitled to take depositions and obtain such 
information and evidence therefrom as he deems 
of value to him, such right must bear some relation 
to the value of the exercise of the right to him and 
also a relation to the rights of others.^^ A court 
other than the one in which the action is filed may 
order the taking of a deposition of a witness con¬ 
fined in a prison within the district.^s 

Party not having affirmative. A party may have 
an examination before trial, even though he does 
not have the affirmative on the issue on which the 
examination is sought.^^ 

§ 549. Nature and Purpose 

The Rule governing the taking of depositions pend¬ 
ing an action is intended to liberalize the practice of the 
federal courts, and to permit litigants to search out, 
before trial, matters with respect to the issues. 

Federal Rules of Civil Procedure, Rule 26, 28 
U.S.C.A., governing the taking of depositions pend¬ 
ing an action is intended to liberalize the practice 
of the federal courts and should not be unduly re- 
stricted.l The purpose of examination under such 
Rule is to get the truth for use on, and preparation 
for, trial,2 and to enable litigants to search out, be¬ 


fore trial, matters with respect to the issues.® So, 
examination may be sought to obtain sworn facts 
to be used in opposition to the adverse part/s mo¬ 
tion to quash the complaint and return of service.^ 
However, the liberal deposition procedure in the 
Federal Rules is not to be used as a litigation tactic 
to harass the other side or cause it wasteful ex- 
pense.5 

On a motion to dismiss the complaint for failure 
to state a cause of action, since plaintiff cannot of¬ 
fer extraneous matter except in reply to extraneous 
matter offered by defendant, he may not take a depo¬ 
sition for use in contesting such motion.® In an 
injunction suit, plaintiff is not entitled to take the 
depositions of defendant and designated witnesses 
before the service of answer solely for the purpose 
of examining them as to whether defendant has vio¬ 
lated temporary restraining orders.*^ While deposi¬ 
tions may be used to obtain proof of applicable for¬ 
eign law,® plaintiff is not entitled to take the testi¬ 
mony of a witness by written interrogatories for the 
purpose of eliciting evidence as to the law of a par¬ 
ticular foreign country, where the complaint did not 
plead such foreign law and did not disclose facts 
from which it could be inferred that the controversy 
between the parties was governed by the laws of the 
foreign country.^ 

§ 550. -Discovery in General 

Rule 26 relating to depositions contemplates examina¬ 
tion before trial not merely for the purpose of adducing 
testimony to be offered in evidence, but also for the 
broad discovery of information which may be useful In 
preparation for trial. 

Rule 26 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., contemplates examination before trial 
not merely for the narrow purpose of adducing tes¬ 
timony which shall be offered in evidence, but also 
for the broad discovery of information which may 


94. U.S.—^Dipson Theatres v. Buffa¬ 
lo Theatres, D.C.N.T., 8 F.HD. 313 
—Helner v. North American Coal 
Corporation, D.C.Pa., 3 P.R.D. 63, 
second case—Clark v. Chase Nat. 
Bank of City of New York, D.C. 
N.T., 2 F.R.D. 94—Seman v. Leibo¬ 
vitz, D.C.Pa., 1 F.R.D. 280—Pirnie 
V. Andrews, D.C.N.Y., 1 P,R.D. 252 
—Barter v. Eastern S. S. Lines, 
D.C.N.Y., 1 P.R.D. 65. 

GtildizLgr principle 

Liberality, rather than restriction, 
is the guiding principle in carrying 
out spirit of Federal Rule with re¬ 
spect to depositions. 

U.S.—Republic of Italy v. De An- 
gelis, D.C.N.Y., 14 F.R.D. 619. , 

95. U.S.—^National Bondholders Cor¬ 

poration V. McClintic, C.C.A,W.Va., I 
99 F.2d 595. I 


I 96. U.S.—^Application of Zenith Ra¬ 
dio Corporation, D.C.Pa., 1 F.R.D. 
627. 

97. U S.—Klein v. Lionel Corp., D. 
C.Del., 18 F.R.D. 184. 

98. U.S.—^Underwood v. Maloney, D. 
C.N.Y., 16 P.R.D. 104. 

99. U S.—^Newcomb v. Universal 

Match Corporation, D.C.N.Y., 25 F. 
Supp. 169—^Laverett v. Continental 
Briar Pipe Co., D.C.N.Y., 25 F. 
Supp. 80. 

1. U.S.-—Price v. Levitt, D.C.N.Y., 
29 F.Supp. 164. 

2. U.S.—^De Seversky v. Republic 
Aviation Corporation, D.C.N.Y., 2 
P.R.D. 113. 

3. U.S.—^Dipson Theatres v. Buffalo 
Theatres, D.C.N.Y., 8 P.R.D. 313. 
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4. U.S.—Seaboard Machinery Corp. 
V. Seaboard Machinery Corp., D.C. 
N.Y., 16 F.R.D. 40. 

6. U.S.—^Armstrong Cork Co, v. Niag¬ 
ara Mohawk Power Corp., D.C.N. 
Y., 16 F.R.D. 389. 

6. U.S.—Park-In Theatres v. Para- 
mount-Richards Theatres, D.C.Del., 
7 F.R.D. 723. 

7. U.S.—Radio Corporation of Amer¬ 
ica V. Solat, D.C.N.Y., 81 F.Supp. 
616. 

8. U.S.—Harris v. American Intern. 
Fuel & Petroleum Co., D.C,Pa., 124 
F.Supp. 878. 

9. U.S.—Empresa Agricola Chicama 
Ltda. V. Amtorg Trading Corpora¬ 
tion, D.C.N.Y., 67 F.Supp. 649. 
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be useful in preparation for trial>0 Accordingly, 
depositions may be taken by a party to the cause for 
the purpose of discovery.!^ The procedure extends 
beyond the provisions as to admissibility of evidence 
in allowing examination into matters which may 
not be admissible in evidence, and a party may 
proceed under the Rule to obtain information that 
may be useful in securing admissible evidence.^^ 

The Federal Rules of Civil Procedure do not, 
however, authorize a plaintiff to file a complaint 
which does not state a case, and then call witnesses 
in a fishing expedition with the hope that it may 
develop that a defendant has some liability.^^ Un¬ 
der the Federal Rules of Civil Procedure, deposi¬ 
tion procedure is not the exclusive remedy available 
to a party to secure information.^® 

§ 551.-Discovery and Production 

of Documents 

Rule 26 authorizing the taking of depositions may 
not be made to fulfill the function of Rule 34 providing 
for the discovery and production of documents and things 


for inspection or copying; and ordinarily the production 
of documents cannot be demanded on an examination for 
the taking of a deposition. 

Rule 26 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., authorizing the taking of depositions 
must be construed in pari materia with Rule 34 pro¬ 
viding for the discovery and production of docu¬ 
ments and things for inspection or copying, and 
Rule 26 may not be made to fulfill the function of 
Rule 34.1® Ordinarily, the production of documents 
cannot be demanded on an examination for the 
taking of a deposition,and a party who is served 
with a notice of examination which is general in 
its terms and which does not purport to be a sub¬ 
poena duces tecum and which does not require the 
production of any specified documentary evidence 
will not be compelled to produce any memoranda, 
statements, writings, or documentary evidence.i® 
If plaintiff desires to examine any statements or 
photographs, he must proceed under Rule 34 provid¬ 
ing for discovery of such matters, and he cannot 
secure such examination under the guise of taking 
a deposition.!® Ordinarily, however, where a party 


10 . U.S.—Bachrach v. General In¬ 
vestment Corporation, D.C.N.Y., 31 
F.Supp. 84—^Lewis v. United Air 
Lines Transport Corporation, D.C. 
Conn., 27 F.Supp. 946. 

Re V. Fullop, D.C.IU., 22 F.R.D. 
52—^Readingr-Sinram-Streat Coals, 
Inc. V. Metropolitan Petroleum 
Corp., D.C.N.Y., 21 F.R.D. 333—Rose 
V. Bourne, Inc., D.C.N.Y., 15 P.RD. 
862—^Republic of Italy v. DeAn- 
gelis, D.C.N.Y., 14 F.R.D. 619— 
Kalser-Frazer Corp. v. Otis & Co., 
D.C.N.Y., 11 P.R.D. 50—^Rosseau v. 
Langrley, D.C.N.Y., 7 F.RX>. 170— 
Madsen v. Palmer, D.C.N,Y., 2 P.R. 
D. 13. 

11. U.S.—^National Bondholders Cor¬ 
poration V. McClintic, C.CA-W.Ya., 
99 F.2d 595. 

Vendola Corporation v. Hershey 
Chocolate Corporation, D.CJ7.Y., 1 
P.R.D. 369. 

12. U.S.—^Engl V. Jffltna Life Ins. Co., 

C. C.A.N.Y., 139 P.2d 469. 
Kalser-Prazer Corp. v. Otis & Co., 

D. C.N.Y., 11 F.R.D. 50—De Sev¬ 
ersky V. Republic Aviation Corpora¬ 
tion, D.C.N.Y., 2 F.B.D. 183. 

13 . U.S.—^Reading - Slnram - Streat 
Coals, Inc. v. Metropolitan Petro¬ 
leum Corp., D.CJSr.Y., 21 F.R.D. 333 
—Tobe Deutschmann Corp, v. Unit¬ 
ed Aircraft Products, D.C.N.Y., 16 
P.R.D. 363—Blank v. Great North¬ 
ern By. Co., D.C.Minn., 4 F.R.D. 213 
—De Seversky v. Republic Aviation 
Corporation, D.C.N.Y., 2 F.R.D. 183 
—^Mackerer v. New York Cent, R. 
Co., D.C.N.Y., 1 P.RX>. 408. 

Asoertalhineiit 

Plaintiffs may ascertain where evi¬ 


dence is by an examination, but not 
necessarily to secure evidence direct¬ 
ly. 

U.S.—Clark v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 2 P.R. 
D. 94. 

14. U.S.—U. S. ex rel. Schlfif v. At¬ 
lantic Basin Iron Works, D.C.N.Y., 
53 F.Supp. 268. 

Sources of information 

To entitle a litigant to discovery 
of evidence in his adversary’s pos¬ 
session, it must appear that litigant 
has good ground for asserting the 
fact that the evidence will so dis¬ 
close, and usually he is required to 
give sources of his information, and 
a discovery sought ©n suspicion, sur¬ 
mise, or vague guesses will not be 
granted. 

U.S.—Difflo V, H. F. Wilcox Oil & Gas 
Co., D.COkl., 4 F.R.D. 240. 

15. U.S.—Waider v. Chicago, R. I. 
& P. By. Co., D.aiowa, 10 F.R.D. 
263. 

16. U.S.—Chemical Specialties Co. v. 
Ciba Pharmaceutical Products, D.C. 
N.J., 10 F.R.D. 600. 

Uxultation of examination 
Where officers and employees of 
defendant corporation were giving 
depositions pursuant to notice and 
effort of examining counsel was not 
to elicit facts within the knowledge 
of a witness, but to obtain inspection 
of papers of defendant, further ex-, 
amlnatlon of the witness would be 
limited to knowledge of relevant 
facts and no inspection of defend¬ 
ant's files would be permitted except 
pursuant to a motion and order 
made under authority of Rule 34 or 
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except In connection with testimony 
adduced by witness having knowl¬ 
edge of the relevant facts. 

U.S.—^Heiner v. North American Coal 
Corporation, D.C.Pa., 3 F.R.D. 64. 

17. U.S.—Supine v. Compagnie Na¬ 
tional© Air Prance, D.C.N.Y., 21 P. 
R.D. 42—Bank of America Nat. 
Trust & Sav. Ass*n v. Loew’s In¬ 
tern. Corp., D.C.N.Y.. 18 P.R.D. 491 
—Gajowskl V. Empire, D.C.N.Y., 11 
P.R.D. 60—Chemical Specialties 
Co. V. Ciba Pharmaceutical Prod¬ 
ucts, D.C.N.J., 10 F.R.D. 600—Mat- 
thies V. Peter P. Connolly Co., D. 

C. N.Y., 2 F.R.D. 276—Schweinert 
V. Insurance Co. of North America, 

D. C.N.T., 1 P.R.D. 247. 

Information may be obtained 

A witness being examined before 
trial would not be required to pro¬ 
duce records of stock ownership of 
corporation, but could be interrogated 
as to existence, description, nature, 
custody, condition, and location of 
such record book so that production 
thereof might be sought for inspec¬ 
tion and copying or photographing in 
accordance with Federal Rule relat¬ 
ing to discovery and production of 
documents. 

U.S.—Vassardakis v. Parish, D.C.N. 
Y., 2 P.B.D. 207. 

Production not required under the 
circumstancea 

U.S.—^Brockway Glass Co. v. Hart- 
ford-Bmpire Co., D.C.N.Y., 36 P. 
Supp. 470. 

18. U.S.—Gajowskl v. Empire, D.C. 
N.Y., 11 P.R.D. 60. 

19. U.S.—^Matthies v. Peter P. Con¬ 
nolly Co., D.C.N.Y., 2 P.R.D. 276. 
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does not have sufficient information to designate ( Federal Rules of Civil Procedure, Rule 26, 28 


the documents that he desires to inspect, he may 
acquire the information by the use of interrogatories 
and depositions.^® 

According to some authority, where plaintiff seeks 
a pre-trial examination and production of certain 
documents for examination, in connection with oral 
depositions being taken by plaintiff, proceeding un¬ 
der Rule 26 with respect to depositions pending 
action rather than under Rule 34 relating to dis¬ 
covery and production of documents is not improp- 
er.2i Since the production of documents under 
Rule 34 may be required only of parties, as discussed 
infra § 713, the only method by which plaintiff may 
obtain documents or things for copying from a per¬ 
son not a party is in connection with the taking of 
the deposition of the person having the documents or 
things in his possession .22 

The procedure for obtaining the production of 
books and documents in connection with the taking 
of depositions, whether by notice to produce ac¬ 
companying the notice of examination, or by sub¬ 
poena duces tecum under Rule 45, is considered 
infra § 583. Recourse to Rule 34 providing for dis¬ 
covery and inspection of documents as precluding 
recourse to Rule 26 providing for taking of deposi¬ 
tions on an examination is considered infra § 557. 

§ 552. -Taking for Use in Another Pro¬ 

ceeding 

Depositions may not be taken under the Federal 
Rules for use In a state court in an action Involving 
substantially the same issues; but If the examination is 
proper In a pending case in the federal courts, It may 
not be refused on the ground that the testimony sought 
might be used in some other action or proceeding. 


U.S.C.A., does not authorize the taking of deposi¬ 
tions for use in a state court in an action involving 
substantially the same issues.23 If, however, the 
examination is a proper one in view of the pending 
case in the federal courts, it is not a ground for re¬ 
fusing it that the testimony sought might be used 
in some other action or proceeding, 2 ^ that is, it is 
no objection to an examination that the deposition 
may be used in some other action or proceeding if 
it is relevant to the pending federal action.25 Plain¬ 
tiff may proceed to employ the deposition procedure 
of the Federal Rules notwithstanding the pendency 
of a state court action between the same parties on 
the same cause of action, in the absence of a showing 
that the federal court action was instituted in bad 
faith for the sole, primary, or real purpose of using 
such procedure in the state court suit^® 

Objections that depositions were being taken to 
be used solely in a proceeding before an adminis¬ 
trative agency of the United States and that the 
taking of depositions would conflict with the hear¬ 
ings of such agency will be overruled, but the time 
for taking depositions will be so fixed as to avoid 

conflict.27 

§ 553. -Determination of Jurisdiction 

Deposition procedure may be used to ascertain perti¬ 
nent facts bearing on the question of Jurisdiction of the 
court. 

As a general rule, deposition procedure is avail¬ 
able to ascertain pertinent facts bearing on the ques¬ 
tion of jurisdiction of the court.28 So, it is a prop¬ 
er purpose for the taking of depositions pending an 
action to enable defendant to establish want of 


20 . U.S.—^Houdry Process Corp. v. 

Commonwealth Oil Refiningr Co., D. 

C.N.Y., 24 F.II.D. 68. 

21. U.S.—Canuso v. City of Niagara 

Falls, D.C.N.T., 7 F.R.D. 162, 163. 

“Proceeding under Rule 26 rather 

than under Rule 34 is not improper. 
Rule 26 provides for discovery with 
depositions; Rule 34 provides for it 
without the use of depositions. As 
the court must make an order in ei¬ 
ther Instance, it is immaterial under 
which rule the party proceeds. When 
the deposition of a party is taken, he 
may be compelled to produce books, 
paper or documents by a subpoena 
duces tecum. Rule 34 is used for 
the production Independent of the 
deposition. It is broader in that it 
also required the production of ac¬ 
counts, letters, photographs, objects 
or tangible things but is narrow in 
that it applies only to parties. The 
May, 1945, draft of the proposed 
amendments to the Rules seems to 


treat Rules 26 and 34 together, but 
presently we feel that Rule 34 is 
devised to secure additional docu¬ 
ments needed after their relevancy 
and disclosure have been made when 
proceeding under Rule 26.” 

U.S.—Canuso v. City of Niagara Falls, 
supra. 

22. U.S.—Beegle v. Thomson, D.C. 
Ill., 2 F.R.D. 82. 

23. U.S.—^Bachrach v. General In¬ 
vestment Corporation, D.C.N.Y., 31 
F.Supp. 84. 

De Seversky v. Republic Aviation 
Corporation, D.C.N.Y., 2 F.R.D. 183. 

24. U.S,—^De Seversky v. Republic 
Aviation Corporation, supra. 

25. U.S.—In re American Anthracite 
& Bituminous Coal Corp., D.C.N.Y., 
22 F.R.D. 604. 

26. U.S.—Sagorsky v. Malyon, D.C. 
N.Y., 12 F.R.D. 486. 

37. U.S.—Phillips V. Hickey. D.C.N. 
Y., 10 F.R.D. 43. 
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28. U.S.—Blair Holdings Corp. v. 
Rubinstein, D.C.N.Y., 159 F.Supp. 
14—^Anderson v. British Overseas 
Airways Corp., D.C.N.Y., 149 F. 
Supp. 68—Kilpatrick v. Texas & P. 
Ry. Co., D.C.N.y., 72 F.Supp. 635, 
reversed on other grounds, C.C.A., 
166 F.2d 788, certiorari denied 69 S. 
Ct. 32, two cases, 335 U.S. 814, 93 
L.Ed. 369. 

Mikulewicz v. Standard Elec. 
Tool Co., D.C.N.Y., 20 F.R.D. 229— 
Jiffy Lubricator Co. v. Alemite Co., 
D.C.N.D., 4 F.R.D. 273. 

Authority to the contrary 

It was held, however, prior to 
amendment of Rule 26 in 1948, that 
the Rules of Civil Procedure did not 
contemplate the taking of depositions 
for discovery purposes in a pending 
action until the Jurisdiction of the 
court was determined. 

U.S.—^Fox V. House, D.C.Okl., 29 F. 
Supp. 673. 
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jurisdiction in the federal district court,29 for ex¬ 
ample, want of jurisdiction due to omission of in¬ 
dispensable parties plaintiff, who, if brought in as 
such, would deprive the court of jurisdiction because 
there would then not be diversity of citizenship, 
which was the only groimd on which the right to sue 
in the federal court was based.^o The district court 
has jurisdiction for the purpose of determining de¬ 
fendant's motion to vacate service of summons and 
complaint on the ground that defendant was not 
present within the district and hence Rule 26 gov¬ 
erning the taking of depositions after jurisdiction 
has been obtained applies to the taking of deposi¬ 
tions in support of the motion to vacate service.^i 

Similarly, where defendant is contesting the ju¬ 
risdiction of the court and that issue is undeter¬ 
mined, plaintiff may be permitted to take depositions 
for the purpose of developing facts useful in oppos¬ 
ing jurisdictional motions.22 

§ 554. - Impeachment or Contradiction of 

Witness 

Depositions tnay be taken for the purpose of obtain¬ 


ing Information on which to cross-examine a party or 
Witness at the trial, or to contradict any different testi¬ 
mony they might give. 

While examination under Federal Rules of Civil 
Procedure, Rule 26, 28 U.S.C.A., may be had for 
the purpose of obtaining information on which to 
cross-examine a party or witness at the trial,S3 
or to contradict any different testimony they might 
give,intended examination on a matter collateral 
to the issues involved in the action, sought for the 
purpose of impeaching collaterally a witness who 
may testify for the opposing party is not permissi- 
ble.25 As discussed infra § 633, a deposition may 
be used to impeach a person’s testimony on trial. 

§ 555. Actions in Which Depositions May Be 
Taken 

Deposition procedure ordinarily is available in ail 
types of civil cases. 

The deposition procedure provided for by the 
Federal Rules of Civil Procedure ordinarily is 
available in all types of civil cases.26 Accordingly, 
the procedure is available in an action for an ac- 


29. U.S.—Savag-e v. Isthmian S. S 
Co., D.C.Pa., 6 P.K.D. 311. 

30. TJ.S.—^Arbuthnot v. Terger, D.C. 
La., 7 F.R.D. 735. 

31. U.S.—Savage v. Isthmian S. S. 
Co., D.C.Pa., 6 P.R,D. 311. 

32. U.S.—Blair Holdings Corp. v. 
Rubinstein, D.C.N.T., 159 F.Supp. 
14—Jiffy Lubricator Co. v. Alemlte 
Co.. D.C.N.D., 28 F.Supp. 385. 

D.C.—^Urquhart v. American-La 
France Foamlte Corporation, 144 F, 
26. 642, 79 U.S.App.D.C. 219, certio¬ 
rari denied 65 S.Ct. 273, 323 U.S. 
783, 89 L.Bd. 625. 

Doing baslness in state 

(1) Where defendants had moved to 
dismiss, plaintiff would be permitted 
to take depositions and to examine 
such of defendants* employees as 
were advised as to extent, if any, 
that defendants did business in the 
state. 

U.S.—Chero v. Compania Maritlma 
Hari Ltda. Panama, S. A., D.C.N.Y., 
16 F.R.D. 110. 

(2) Where defendant serves in ad¬ 
vance of answer a motion to dismiss 
under Federal Rule 12 (b), such as a 
foreign corporation moves to dismiss 
on ground of insufficiency of service 
of process, district court should or¬ 
dinarily grant leave to plaintiff to 
take depositions on Issues of fact. If 
any, raised by the motion, such as 
matters relating to question whether 
foreign corporation Is doing business 
in state, and whether person served 
is an agent of corporation who is au¬ 
thorized to receive service of process. 


D.C.—^Urquhart v. American-La 

France Foamlte Corporation, 144 
F.2d 542, 79 U.S.App.DG. 219, cer¬ 
tiorari denied 65 S.Ct. 273. 323 U.S. 
783, 89 L.Ed. 625. 

(3) Where administratrix brought 
action for wrongful death of deceased 
arising out of injury in New Jersey 
from one of defendant Ohio corpora¬ 
tion’s machines and service of proc¬ 
ess was made on defendant's New 
York sales representative, and de¬ 
fendant appeared specially and ob¬ 
tained an order to show cause why 
there was jurisdiction over his per¬ 
son, plaintiff would be allowed to ex¬ 
amine person served in order to de¬ 
termine whether defendant corpora¬ 
tion did in fact do such business 
within state of New York as would 
confer jurisdiction over his person 
by reason of service of process on its 
New York sales representative. 

U.S.—Mikulewlcz v. Standard Elec. 

Tool Co, D.C.N.Y., 20 F.R.D. 229. 
Full hearing 

District court could authorize plain¬ 
tiff to take depositions limited to 
questions of jurisdiction raised by 
defendants’ motion to quash service 
and to dismiss action for lack of 
jurisdiction, where answer had not 
been served and nature of jurisdic¬ 
tional issues presented by defend¬ 
ants’ motion apparently required a 
full and complete hearing. 

U.S.—Jiffy Lubricator Co. v. Alemite 
Co., D.C.N.D., 28 F.Supp. 385. 
Insufficiency of affidavits 
Where affidavits were insufficient to 
establish diversity of citizenship re¬ 
quired to give federal court juris¬ 
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diction of action by Cuban corpora¬ 
tion against a citizen of the United 
States who claimed to be a resident 
of Cuba, plaintiff would be allowed 
thirty days in which to submit addi¬ 
tional facts to establish required 
diversity of citizenship and within 
such thirty-day period, plaintiff would 
be permitted to take defendant’s depo¬ 
sition, either orally, if defendant 
should be in the state during such 
time, or by written interrogatories, 
if defendant should be elsewhere. 
U.S.—Compania Distribuidora Wood¬ 
ward Y. Dickerson, Inc. v. Cristina 
Copper Mines, Inc., D.C.N.Y., 114 
F.Supp. 464. 

33. U.S.—^Lynch v. Henry Poliak, 
Inc., D.C.N.Y., 1 F.R.D. 120, 

34. U.S.—^Matthles v. Peter F. Con¬ 
nolly Co., D.C.N.Y., 2 F.R.D. 277. 

35. U.S.—^Lynch v. Henry Poliak, 
Inc., D.C.N.Y., 1 P.R.D. 120. 

36. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct. 386, 329 U.S. 495, 91 L.Ed. 451. 

Subsequent fllihg of indictment 

Where taxpayer whose records were 
being Investigated by a treasury rep¬ 
resentative moved, under Federal 
Rules of Civil Procedure, to take 
deposition of his former accountant, 
his proceeding thereon was an inde¬ 
pendent civil proceeding, not merely 
preliminary to criminal action, and 
filing of Indictment against him did 
not change nature of proceeding to 
a criminal one and did not make Rules 
of Criminal Procedure rather than 
Rules of Civil Procedure applicable 
to govern his right to take deposi¬ 
tion. 
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counting,®7 an action to recover a penalty or to 
enforce a forfeiture,®® an action by or against the 
United States,®® an action to revoke citizenship,^® 
and in a proceeding involving wages and overtime 
compensation allegedly due employees under the 
Fair Labor Standards Act.^^ On the other hand, 
a prehearing examination under court aegis in a 
matter pending before an arbitration tribunal is 
unwarranted.^® 

§ 556. Availability or Prior Use of Other 
Remedy 

The availability of another remedy ordinarily does 
not deprive a party of the right to take depositions an 
pre-trial examination. 

As a general rule, the availability of another rem¬ 
edy does not deprive a party of the right to take 
depositions in accordance with Federal Rules of 
Civil Procedure, Rule 26, 28 U.S.CA.^® The fact 
that the party serving notice to take depositions 
has also served notice to admit, under Rule 36, does 
not relieve the party on whom the notices are served 
of the necessity of an examination as to any of the 
facts furnished in accordance with the notice to 
admit.Also, the fact that there was pending a 
mandamus proceeding in a state court for the pur¬ 


pose of obtaining the same information as that 
sought in an action in a federal court by means 
of examination before trial is no bar to such ex¬ 
amination.'^® The submission by insured to an ex¬ 
amination under oath as required by a policy when 
making a claim thereunder does not deprive the 
insurer of the right to take the insured^s deposi- 
tion.4® 

The pendency of examinations in progress in a 
similar state court action may, however, warrant 
the court in acting under Rule 30 to stay the exam¬ 
ination sought for in a federal court action and 
the circumstance of the prior use of another remedy 
may constitute a consideration for the court leading 
it to deny a motion to take depositions, where, un¬ 
der the rule prior to its amendment, leave of court 
was required for the taking of depositions.*^® Where 
defendant, before trial of a personal injury action, 
has taken the deposition of plaintiff as to his con¬ 
dition and reports and statements made to physi¬ 
cians, defendant is not entitled to take the deposi¬ 
tion of a physician employed by plaintiff who had 
examined and treated plaintiff, since under the 
Federal Rules defendant could apply to the court 
and obtain the right to have a physical examination 
of plaintiff and thereby ascertain his condition.**® 


U.S.—Russo V. U. S., C.A.N.Y., 241 
F.2d 286, certiorari denied 78 S.Ct. 
18, 356 U.S. 816, 2 L.Ed.2d 33. 

37. U.S.—Gass v. National Container 
Corp., D.C.I11., 171 F.Supp. 441. 

38. U.S.—U. S. V. 38 Cases, Contain¬ 
ing Figlia Mia Brand, D.C.N.Y., 99 
F.Supp. 460. 

U. S. V. Fishman, D.C.N.Y., 16 
F.R.D. 124. 

Issuance of coxuiulssioii. 

Proceeding by United States for 
forfeiture and destruction of two 
imported obscene books, although ini¬ 
tiated as admiralty proceedings, 
would proceed as action at law once 
answer was filed, Rules of Civil Pro¬ 
cedure would apply, and court had 
power to determine whether com¬ 
mission to take deposition of persons 
concerning obscenity of the books 
should issue. 

U.S.—U. S. V. Two Obscene Books, 
D.C.Cal., 92 F.Supp. 934. 

Informer’s action 

(1) An informer’s action against 
one presenting fraudulent claim 
against United States was a “civil 
action** in so far as double damages 
and two thousand dollars “forfeit 
and pay’* allegation were concerned, 
and hence defendants could not be 
excused from complying with motion 
for leave to take testimony from 
them pursuant to Federal Rules on 
ground of “double Jeopardy.” 


U.S.—U. S. ex rel. Bayarsky v. Brooks, 
D.C.N.J., 51 F.Supp. 974. 

(2) Rule 81 (a) (2), providing that 
Federal Rules of Civil Procedure 
should not apply where a forfeiture 
of property under a federal statute 
was Involved, except to extent that 
practice in such proceeding was not 
set forth in federal statutes, does 
not restrict full force of Rule 26, 
authorizing depositions to be taken 
pending action in an informer’s ac¬ 
tion, since no “forfeiture” of any 
specific property or money is con¬ 
templated. 

U.S.—U. S. ex rel. Bayarsky v. Brooks, 
D.C.N.J., 61 F.Supp. 974. 

39. U.S.—Pay v. U. S.. D.C.N.Y., 22 
F.RD. 28. 

40. U.S.—U. S. V. Jerome, D.C.N.Y., 
16 F.R.D. 137. 

Action by publication 

In action by United States, under 
Nationality Act of 1940, to cancel 
defendant’s certificate of naturaliza¬ 
tion, ordering defendant to answer 
questions propounded in his exami¬ 
nation before trial and fining him for 
refusal to obey such order would not 
be held to be error on ground that 
Jurisdiction acquired in action by 
publication was in rem, relating to 
defendant’s status as citizen, not in 
personam. 

U.S.—U. S. V. Costello, C.A.N.Y., 222 
P.2d 666, certiorari denied 76 S.Ct. 
62, 360 U.S. 847, 100 L.Bd. 755. 
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41. U.S.—Tobin v. David Wither¬ 
spoon, Inc., D.C.Tenn., 14 P.RJD. 
148. 

42. U.S.—Commercial Solvents Corp. 
V. Louisiana Liquid Fertilizer Co., 
D.C.N.Y., 20 F.R.D. 359. 

43. Administrative remedy 

Where plaintiffs’ original notice of 
examination of internal revenue agent 
was vacated for failure to exhaust 
an administrative remedy, and plain¬ 
tiffs undertook to proceed adminis¬ 
tratively but were stymied by inac¬ 
tion of treasury department for three 
months, such three months of inac¬ 
tion constituted circumstances which 
Justified district court in permitting 
plaintiffs to proceed in manner pre¬ 
scribed by Rules to take deposition 
of agent. 

U.S.—O’Keefe v. Shaughnessy, D.C. 
N.Y., 96 F.Supp. 900. 

44. U.S.—Nekrasoff v. U. S. Rubber 
Co., D.C.N.Y., 27 F.Supp 953. 

45. U.S.—Bloomer v. Sirian Lamp 
Co., D.C.Del, 4 P.R.D. 167. 

48. U.S.—Kamln v. Central States 
Fire Ins. Co., D.C.N.Y., 22 P.R.D. 
220 . 

47. U.S.—Pinkelstein v. Boylan, D, 

C. N.Y., 33 F.Supp. 667. 

48. Prior deposition 

U.S.—Welty V. Clute, D.C.N.T.. 1 F.R 

D. 446. 

49. U.S.—Holbert v. Chase, D.C.S.C., 
12 F.R.D. 171. 
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Bill of particulars. Prior to amendment of Rule 
12 (c) abolishing bills of particulars, it was held 
that a party was not precluded from examining 
the adverse party or witnesses as to certain matters 
as to which he had information in a bill of particu¬ 
lars but it was also held that although a bill 
of particulars did not take the place of a deposition, 
the particulars stated became part of the complaint, 
and if this was specific as to certain matters, a 
deposition as to such matters was unnecessary.^! 

I 557 . -Discovery and Production of 

Documents 

Recourse to Rule 34 providing for discovery and In¬ 
spection of documents does not preclude use of Rule 26 
providing for taking of depositions on pre-trial examina¬ 
tion. 

As a general rule, a party’s recourse to Federal 
Rules of Civil Procedure, Rule 34, 28 U.S.C.A., 
providing for discovery and inspection of docu¬ 
ments does not preclude a recourse to Rule 26 pro¬ 
viding for an examination of persons.®^ Although 
the deposition-discovery rules under Federal Rules 
of Civil Procedure, Rules 26, 30, 31, 34, 28 U.S.C.A., 
are integrated mechanisms, they are each suscepti¬ 
ble of independent use, and Rules 26 and 34 may be 
utilized independently, simultaneously, or pro¬ 
gressively, as long as the requirements of the Rules 
invoked are met.®^ Accordingly, the right of plain¬ 
tiff to oral examination of defendant before trial 
is not affected by the fact that defendant has agreed 
to permit plaintiff to inspect his books and records.®^ 

The use of Rule 26 to procure the production of 
documents ordinarily obtainable by motion under 
Rule 34 is considered supra § 551; and the use of 
a subpoena duces tecum, under Rule 45, to require 
the production of documents in connection with an 
oral examination under Rule 26 is considered infra 
§ 583. 


§ 558. Method of Examination, Oral or Writ¬ 
ten 

Under the provision of Rule 26 that testimony of a 
person may be taken by deposition on oral examination 
or written interrogatories, it is ordinarily the right of 
the examining party to determine whether the examina¬ 
tion shall be oral or written, In the absence of circum¬ 
stances Justifying an order for the protection of the 
parties that the examination be by one particular method. 
The remedies provided by Rule 26 relating to depositions 
and that provided by Rule 33 relating to interrogatories 
directed to parties are alternative remedies. 

Under Federal Rules of Civil Procedure, Rule 
26 (a), 28 U.S.C.A., providing that any party may 
take the testimony of any person by deposition on 
oral examination or written interrogatories, it is 
held that in the absence of circumstances justifying 
an order for the protection of the parties that the 
examination be by written interrogatories only, 
discussed infra § 601, it is the right of the examining 
party to determine whether the examination shall 
be oral or written.®® The procedure for taking the 
deposition of a party or witness by written inter¬ 
rogatories is provided for by Rule 31, as is discussed 
infra § 591. Rule 26 relating to depositions, wheth¬ 
er on oral examination or written interrogatories, 
should be read in conjunction with Rule 33 of the 
Federal Rules,®® which authorizes the discovery of 
information by service of written interrogatories 
addressed to the adverse party, as considered infra 
§ 645; and interrogatories under Rule 33 differ 
from the deposition procedure of Rules 26 and 31 
in that the information sought on the interrogatories 
is from the adverse party only and does not pre¬ 
suppose or contemplate details of evidence, that is, 
the primary purpose of interrogatories under Rule 
33 as distinguished from depositions is to seek an 
admission or obtain information of major moment.®^ 

The remedies provided by Rule 26 relating to dep¬ 
ositions and that provided by Rule 33 relating to 


50. XJ.S.—Orange County Theatres v. 
Levy, D.C.N.Y., 26 F.Supp. 416. 

Stevens v. Minder Const. Corpo¬ 
ration, D.C.N.T., 3 F.R.D. 498— 
Hillside Amusement Co. v. Warner 
Bros. Pictures, D.C.N.T., 2 F.R.D. 
275. 

61. U.S.—Welty v. Clute, D.C.N.Y., 1 
F.R.D. 446. 

Application for hill 

Where motion to take deposition of 
officers ajid employees of plaintiff on 
oral interrogatories was not made for 
preservation of testimony of parties 
or witnesses it was to be granted 
only under special circumstances, es¬ 
pecially in view of fact that defend¬ 
ant had applied for a bill of particu¬ 
lars and had right to take depositions 
and to discovery after answering, 
without application to the court. 


U.S.—Commander-Larabee Milling 
Co. V. Manufacturers & Traders 
Trust Co., D.C.N.Y., 7 F.R.D. 168. 

52. U.S.—^Frankson v. Carter & 
Weeks Stevedoring Co., D.C.N.Y., 9 
F.R,D. 713. 

Discovery and inspection of docu¬ 
ments and other tangible things un¬ 
der Rule 34 see infra § 696. 

63. U.S.—^Machinolmport v. Clark 
Eduipment Co., D.C.N.Y., 11 F.R.D. 
66—^Hawaiian Airlines v. Trans¬ 
pacific Airlines, D.C.Hawaii, 8 F.R. 
D. 449. 

54. U.S.—^Muzak Corp. v. Muse-Art 
Corp., D.C.Pa., 16 F.R.D. 172. 

55. U.S.—Goldberg v, Raleigh Man¬ 
ufacturers, D.G.Mass., 28 F.Supp. 
976. 


Choice of oral examination held rea¬ 
sonable 

U.S.—Clair v. Philadelphia Storage 
Battery Co., D.C.Pa., 27 F.Supp. 777. 
68. U.S.—Olsen v. Dalzellido, Inc., 
D.C.N.Y., 23 F.R.D. 186. 

No relation 

Rule 33, governing interrogatories 
to parties, has no relation to Rules 
26 to 32 governing depositions and 
discovery, which are complete and 
provide for every requirement at trial 
and contingency arising from the is¬ 
sue, to unfold truth. 

U.S.—^Bailey v. New England Mut. 
Life Ins. Co. of Boston, Mass., D.C. 
Cal., 1 F.R.D. 494. 

67. U.S.—Onofrio v. American Beau¬ 
ty Macaroni Co., D.C.Mo., 11 F.R.D. 
181—^Batemore, Inc., v. Standard 
Brands, D.C.Mo.. 7 F.R.D. 465. 
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interrogatories directed to parties are alternative 
remedies and cannot be availed of concurrently 
against the same party or parties.^8 Where it de¬ 
velops that an examination by interrogatories under 
Rule 33 has been inadequate, the court has discre¬ 
tion to permit an oral examination,but it should 
be made to appear clearly that the relevant subject 
matter will not involve interrogation of the witness 
with respect to those particulars on which he was 
examined by interrogatories.®® The use of inter¬ 
rogatories provided for by Rule 33 following the 
taking of depositions under Rule 26 is considered 
infra § 652. 

Ordinarily, as between the taking of depositions 
by oral examination, or by written interrogatories, 
oral examination will be permitted or required, as 
where written interrogatories would be inadequate,®^ 
and the fact that the information sought by dep¬ 
osition on oral examination may later be obtained 
by interrogatories is not a valid objection to the 
taking of the deposition.®^ In a proper case, how¬ 
ever, the court, by protective order, may require 
the taking of depositions by written interrogatories 
rather than by oral examination sought by the party 
taking the depositions, as discussed infra § 601, or 
it may permit the taking of depositions by written 
interrogatories as against the claim of the adverse 


party for a protective order for oral examination, 
as discussed infra § 592, or it may permit the oral 
examination of a witness in lieu of written inter¬ 
rogatories, at a point outside the state in which the 
court is located, on condition that the party by whom 
the oral examination is requested will pay the rea¬ 
sonable expenses of the attorney of the adverse 
party for attending the taking of the deposition.®* 

Where one party has served notice that he will 
take depositions of witnesses on written interroga¬ 
tories, his adversary may move for leave to cross- 
examine the witness orally.®4 Under such circum¬ 
stances, the party seeking the deposition may have 
either a direct examination orally as well as a re¬ 
direct, or he may adhere to his written interroga¬ 
tories on direct examination and have an oral re¬ 
direct.®® 

§ 559. Persons Whose Depositions May Be 
Taken 

The testimony of any person, whether or not a party, 
may be taken by deposition at the instance of any party. 

Under Federal Rules of Civil Procedure, Rule 
26, 28 U.S.C.A., the testimony of any person, 
whether or not a party, may be taken at the instance 
of any party.®® So, a person having knowledge 


58. U.S.—^Isbrandsten v, Moller, D, 

C. N.Y.. 7 F.R.D. 188. 

69. U.S.—^Reid v. Harper & Bros., 

D. C.N.Y., 17 F.R.D. 281—Alexander 
V. Obemdorf, D.C.N.Y., 18 P.R.D. 
137—Frankson v. Carter & Weeks 
Stevedoring Co., D.C.N.Y., 9 F.R.D. 
713—Howard v. States Marine Cor¬ 
poration, D.C.N.Y., 1 F.R.D. 499— 
U. S. v. National City Bank of New 
York, D,C.N.Y., 1 F.R.D. 367. 

60. U.S.—^Frankson v. Carter & 
Weeks Stevedoring Co., D.C.N.Y., 9 
F.R.D. 713—^Howard v. States Ma¬ 
rine Corporation, D.C.N.Y., 1 F.R. 
D. 499. 

61- U.S.—^Pall Corporation v. Yount- 
Lee Oil Co., D.C.Tex., 24 F.Supp. 
765. 

Smith Frozen Poods of Idaho v. 
Merchants Refrigerating Co., D.C. 
N.Y., 14 P.R.D. 33—Canuso v. City 
of Niagara Palls, D.C.N.Y., 7 P.R.D. 
169—^Pruit Growers Co-op. v. Cali¬ 
fornia Pie & Baking Co., D.C.N.Y., 
3 P.R.D. 206. 

Open commlsslozL 

Where plaintiffs in personal injury 
action applied for order directing that 
commission be issued to examine phy¬ 
sicians who had treated plaintiffs and 
some of the parties objected to writ¬ 
ten interrogatories, under circum¬ 
stances, written interrogatories would 
be unsatisfactory and an open com¬ 
mission would issue with each party 


to bear the respective expense of at¬ 
tendance for such examinations at 
residence of witnesses. 

U.S.—McLauren v. Kings way Trans¬ 
ports, Limited, D.C.N,Y., 19 P.R.D. 
357. 

Absence from XTnited States 

Where plaintiff, who was employed 
at United States air base in Spain, 
would not lose his job if he came to 
the United States for taking of his 
deposition or for trial of his action in 
federal District Court for the South¬ 
ern District of New York, and his em¬ 
ployers stated that his services could 
be spared for period of two weeks, 
and his deposition or testimony at 
the trial itself could be taken well 
within one week, and actual trans¬ 
portation expenses involved in air¬ 
line round trip ranged from four hun¬ 
dred ninety three dollars to six hun¬ 
dred six dollars, and case could be 
set down for trial on a day certain, 
exceptional circumstances did not 
exist which would permit plaintiff to 
take his own deposition on written in¬ 
terrogatories submitted to himself in 
Spain. 

U.S.—Smith V. Morrison-Knudsen Co., 
D.C.N.Y., 22 F.R.D. 108. 

62. U.S.—Samuel Goldwyn, Inc., v. 
United Artists Corporation, D.C. 
N.Y., 36 F.Supp. 633. 

ICotion not supported 

Motion that plaintiff shall not be 
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required to submit to taking of depo¬ 
sition on oral examination is not sup¬ 
ported by a contention that defendant 
could obtain sufficient information by 
written interrogatories to make the 
taking of the deposition unnecessary. 
U.S.—Goldberg v. Raleigh Manufac¬ 
turers, D.C.Mass., 28 F.Supp. 975. 

63. U.S.—Boiczuk v. Baltimore & O. 
R. Co., D.C.N.Y., 6 F.R.D. 18— 
Houghton Mifflin Co. v. Stackpole 
Sons, D.C.N.Y., 1 F.R.D. 606. 

64. U.S.—^Winograd Bros. v. Chase 
Bank, D.C.N.Y., 31 F.Supp. 91. 

65. U.S.—Winograd Bros. v. Chase 
Bank, supra. 

66. U.S.—Samuel Goldwyn, Inc., v. 
United Artists Corporation, D.C. 
N.Y., 35 F.Supp. 633—^Bough v. 
Lee, D.C.N.Y., 26 F.Supp. 1000— 
Dysart v. Remington Rand, D.C. 
Conn., 26 "P-Supp. 293. 

Harry Von Tilzer Music Pub. Co. 
v. Leo Feist, Inc., D.C.N.Y., 2 F.R. 
D. 96—Spaeth v. Warner Bros. Pic¬ 
tures, D.C.N.Y., 1 P.R.D. 729. 
Persons whose deposition could be 
taken under practice prevailing 
prior to adoption of Federal Rules 
of Civil Procedure see infra § 670. 
Depositions of witness may be tak¬ 
en. 

U.S.—^National Bondholders Corpora* 
tion V. McCllntlc, C.CA..W.Va., 99 
F.2d 595. 
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of facts sought by the moving party is subject to field and therefore qualified to submit an opinion 
examination but in the absence of any grounds will not deprive a party litigant of the right to ques- 
for reasonable belief that persons have some knowl- tion the individual by deposition and ask why cer- 
edge of the facts concerning which their testimony tain things were done or not done by the individual, 
is to be taken, they will not be compelled to appear where the individual is employed regularly by the 
for the taking of their depositions.Where de- adverse party and is the person who decided all 
fendant has insurance covering the liability sought matters for the adverse party in the creation of 
to be enforced in the action, the deposition of the the object from which the cause of action arises.'^^ 
insurance company may be taken by plaintiff.6® The attorney of a party is subject to examination 

provided the information sought is not privileged 
^ In the absence of special circumstances making and may be helpful in ascertaining or leading to 
it impossible for a party to obtain desired informa- necessary facts where information asked 

tion by his independent research or investigation, interrogatories directed to plaintiff's attor- 

he will not ordinarily be permitted to examine ex- could have been obtained by requiring plaintiff 

perts engaged by the adverse party, since that would himself to answer interrogatories, the situation is 
be unfair to the party retaining the experts ;70 but not so exceptional as to justify compelling the at- 
the fact that an individual is an expert in a given torney to answer 


Bernstein v. N. V. Nederlandsche- 
Amerikaansche Stoomvaart-Maat- 
schappij, D.C.N.T., 11 P.R.D. 48— 
Chemical Specialties Co. v. Ciba 
Pharmaceutical Products, D.C.N.J., 
10 F.R.D. 500. 

Sixteen-year-old witness 

Fact that the witness to be exam¬ 
ined is an infant sixteen years of age 
is not sufficient grounds for vacating 
notice of examination. 

U.S.—Union Central Life Ins. Co. v. 
Burger, D.C.N.Y., 27 F.Supp. 556. 

67. U.S.—McComb v. Aibel, D.C.N.Y., 
100 F.Supp. 752. 

Hoffman v. Perrucci, D.C.Pa., 14 
P.II.D. 474—Michel v. Meier, D.C. 
Pa.. 8 F.R.D. 464. 

Employees 

Where defendant’s counsel had 
stated In open court that there were 
two persons employed in defendant's 
local office who would be more fa¬ 
miliar than defendant with informa¬ 
tion sought by plaintiff, and plain¬ 
tiff's counsel had replied that, if in¬ 
formation sought could be obtained 
from such employees, it would be sat¬ 
isfactory, plaintiff would be entitled 
to take deposition of such employees 
In lieu of deposition of defendant, 
who, allegedly, was in such poor 
health that he could not be examined, 
but. If information sought could not 
be obtained from such witnesses, ap¬ 
plication could thereafter be made to 
examine defendant. 

U.S.—Liberty Broadcasting System v. 
Albertson, D.C.N.T., 15 P.R.D. 121. 

O.overnmezLt official 
UiS.—^Kaiser-Frazer Corp. v, Otis & 
Co., D.C.N.Y., 11 F.R.D. 60. 

D.C.—^Universal Airline v. Eastern 
Air Lines, 188 F.2d 993, 88 U.S. 
App.D.C. 219. 

Investigator 

Taking of deposition of investigator 
employed by firm of msurance ad¬ 


justers who made examination of au¬ 
tomobile accident and reported to in¬ 
surance carrier, where subpoena re¬ 
quired investigator to produce entire 
die on the accident, fell under Rule 
26 relating to deposition taken on 
oral examination or written inter¬ 
rogatories and not under Rule 33 re¬ 
lating to interrogatories to adverse 
party, or Rule 34, demand for pro¬ 
duction of documents. 

U.S.—Floe V. Plowden, D.C.S.C., 10 
F.R.D. 604. 

Information as to release 

In action for injuries sustained in 
automobile-truck collision, plaintiff 
could obtain information concerning 
procurement of release from liability 
by taking depositions of person, who 
acted as attorney and agent for de¬ 
fendants' insurer in investigation of 
accident and negotiations for settle¬ 
ment, nurse and notary public whose 
names appeared on release, and cus¬ 
todian of hospital records, by writ¬ 
ten interrogatories directed to such 
witnesses, and by requiring produc¬ 
tion of records and statements, etc., 
not privileged. 

U.S.—Nesbitt V. Hauck, D.C.S.C., 15 
P.R.D. 264. 

68. U S,—^Armstrong Cork Co. v. 
Niagara Mohawk Power Corp., D. 
CN.Y., 16 F.R.D. 389. 

69. “Insurance companies occupy no 
different status from that of any 
other litigant. To permit such a 
company in a negligence suit to 
evade examination on any theory 
other than privilege would amount 
to an emasculation of the liberal pro¬ 
visions of the new rules." 

U S —Seligson v. Camp Westover, D. 

C. N.y., 1 F.RD. 733, 734. 

70. U.S.—^Roberson v. Graham Corp., 

D. C Mass., 14 F.R.D. 83. 

D.C.—^U. S. V. 48 Jars, More or Less, 
of an Article of Drug Labeled Tran- 
qullease, D.C., 23 F.R.D. 192. 
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Advice and opinion 

An expert employed by defendant 
before trial to advise defendant or ex¬ 
press an opinion on a given set of 
facts cannot be examined by plaintiff 
by deposition. 

U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 6 P.R.D. 
594. 

71. U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., supra. 

72. U.S.—McCall V. Overseas Tank- 
ship Corp., D.C.N.Y., 16 F.R.D. 467 
—Sagorsky v. Malyon, D.C.N.Y., 12 
F.RD. 486—Goldberg v. Travelers 
Fire Ins. Co., D.C.N.Y., 11 F.R.D. 
566—^Jenkins v. Pennsylvania R. 
Co., D.C.N.Y., 9 F.R.D. 297—State 
of Maryland, to Use of Peters, v. 
Baltimore & O. R. Co., D.C.Pa,, 7 F. 
R.D. 666. 

Attorney for corporation 

Fact that plaintiff might examine 
defendant corporations did not affect 
obligation of defendant corporation’s 
attorney to answer any question, on 
taking of his deposition, as to mat¬ 
ter not privileged. 

U.S.—McCall V. Overseas Tankship 
Corp., D.C.N.Y., 16 F.R.D. 467. 
Privilege 

However, an attorney for party is 
surrounded by cloak of privilege and 
may avail himself of that protection, 
and it was not contemplated under 
Federal Rules that all files and men¬ 
tal processes of lawyers were there¬ 
by opened to free scrutiny of their 
adversaries, since courts are not to 
be used to promote fishing expedi¬ 
tions, even though it is essential that 
there should be knowledge of relevant 
facts. 

U.S.—Goldberg v. Travelers Fire Ins. 
Co.. D.C.N.Y.. 11 F.R.D. 566. 

73- U.S.—State of Maryland, to Use 
of Peters, v. Baltimore & O. R. Co., 
D.C.Pa., 7 F.R.D. 666. 



FEDERAL CIVIL PROCEDURE 


560-561 


35A C. J. S. 

§ 560. -Parties 

The persons whose depositions may be taken Include 
parties to the action, whether or not adverse, and In a 
proper case, a party may take his own deposition. 

Under the terms of Federal Rules of Civil Pro¬ 
cedure, Rule 26 (a), 28 U.S.C.A., the persons whose 
depositions may be taken include parties to the 
action.74 The fact that plaintiff has had full and 
complete pre-trial examination of other witnesses 
is not a substitute for examination of a defendant.*^® 
Rules 26 (a) and 31 permit the examination of 
any party, and not merely an adverse party,^® and 
the dismissal of the complaint as to certain defend¬ 
ants does not deprive plaintiff of the right to obtain 
their depositions pending the action.77 So a third- 
party defendant to the action may procure the ex¬ 
amination of the original plaintiff notwithstanding 
no cause of action was asserted as between these 
two parties.78 Similarly, plaintiff is free to take the 
deposition of a third-party defendant, or, if he feels 
that his asserted position with respect to the third- 
party defendant might be prejudiced by such ex¬ 
amination of a party, he may take the testimony of 
witnesses who might be in possession of the desired 
information.79 In a proper case, a party may take 


his own deposition.80 

The choice of the officer or agent of a party 
to be examined as representative of the party rests 
with the party desiring to take testimony and not 
with the one whose testimony is sought,8i but a 
party should not be directed to appear for examina¬ 
tion by a particular person claimed to be an officer 
i or managing agent unless proof is clear that he 
does occupy that relationship.82 The United States 
government is not immune from examination as a 
party,83 and appropriate officers of such government 
! may constitute “managing agents’* through whom 
it may be examined.84 

§ 561. - Corporations; Officers and Em¬ 

ployees 

Information sought of a corporation may be obtained 
by deposition, and the corporation may or should be 
examined through an officer or managing agent, but the 
choice of the officer or agent to be examined rests with 
the party desiring to take the testimony. 

The right to take depositions under Federal Rules 
of Civil Procedure, Rule 26, 28 U.S.C.A., extends 
j to information sought of corporations,85 and in 
j this respect, a corporation may or should be ex- 
* amined through an officer or managing agent,86 


74. U.S.—Bernstein v. N. V. Neder- 
landsche-Amenkaansche Stoom- 
vaart-Maatschappij, D.C.N.Y., 11 F. 
H.D. 48. 

75. U.S.—Gill V. Stolow, D.C.N.T., 18 
F.R.D. 323. 

70. U.S.—Smith V. Morrison-Knud- 
sen Co., D.C.N.T. 22 F.R.D. 108. 

77. U.S.—Samuel Goldwyn, Inc., v. 
United Artists Corporation, D.C.N. 
T., 35 F.Supp. 633. 

78. U.S.—^Fruit Growers Co-op. v. 
California Pie & Baking Co., D.C. 
N.Y., 3 F.R.D. 206. 

79- U.S.—Bernstein v. N. V. Ned- 
erlandsche-Amerikaansche Stoom- 
vaart-Maatschapplj, D.C.N.Y., 11 F. 
R.D. 48. 

Counterclaim 

Third-party defendant was subject 
to examination with respect to a 
counterclaim which he asserted 
against plaintiff and which would not 
be affected by stay or dismissal of 
main action. 

U.S.—^Kane v. Sesac, Inc., D.C.N.Y., 
3 F.R.D. 174. 

80. U.S.—Smith v. Morrlson-ICnud- 
sen Co., D.C.N.Y., 22 F.R.D. 108. 

81. U.S.—Goodman v. Lane, D.C.N. 
Y., 12 F.R.D. 176. 

Examination of corporate party 
through its officers or managing 
agents see infra § 661. 

82. U.S.—Machinoimport v. Clark 
Equipment Co., D.C.N.Y., 11 F.R.D. 
65. 


Association 

In proceeding by debtor’s trustee 
to vacate order approving purchase 
of debtor’s mine by association on 
ground of conspiracy to defraud 
debtor, trustee could not take depo¬ 
sitions of employees of corporation 
which, although approving purchase, 
was not a member of association and 
received nothing but expectation of 
hauling coal from mine. 

U.S.—In re Pittsburgh Terminal Coal 
Corporation, D.C.Pa., 2 P.R.D. 668. 

83. U.S.—Warren v. U. S., D.C.N.Y., 
17 F.R.D. 389. 

N.Y.—^U. S. V. Michalinos Maritime & 
Commercial Co., 186 N.Y.S.2d 817, 
17 Misc.2d 469. 

84. U.S.—Fay v. U. S., D.C.N.Y., 22 
P,R.D. 28—Warren v. U. S., D.C.N. 
Y., 17 F,R.D. 389. 

85. U.S.—Ellis Air Lines v. Bellanca 
Aircraft Corp., D.C.Del., 17 F.R.D. 
395. 

llOCnnlolpal corporation 

(1) The Federal Rules of Civil Pro¬ 
cedure relating to depositions are not 
limited to examinations of business 
corporations, and, in a proper case, 
are applicable to a municipal corpo¬ 
ration. State court decisions con¬ 
struing provisions of the New York 
Civil Practice Act, relating to dep¬ 
ositions as inapplicable to the city 
of New York, are not binding on 
federal courts with respect to appli¬ 
cation of the Federal Rules of Civil 
Procedure, relating to depositions, 
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since such Rules are procedural in 
nature. 

U.S—Joy Mfg Co. V. City of New 
York, D.C.N.Y., SO F.Supp. 403. 

(2) In action against city for death 
allegedly resulting from injuries sus¬ 
tained by decedent at airport, city 
was not exempt from examination be¬ 
fore trial of Commissioner of Docks 
or other employee of city having 
knowledge of the facts, because of 
fact that city was a civil division of 
the state. 

U.S.—Conneway v. City of New York, 
D.C.N.Y., 32 F.Supp. 54. 

86. U.S.—Fay v. U. S., D.C.N.Y., 22 
P.R.D. 28—Burns Bros. v. The B. 
& O. No. 177, D.C.N.Y., 21 F.R.D. 
142—Rubin v. General Tire & Rub¬ 
ber Co., D.C.N.Y., 18 P.RD. 61— 
Krauss v. Erie R. Co., D.C.N.Y., 16 
F.R.D. 126—Banco Nacional De 
Credito Ejidal, S. A. v. Bank of 
America Nat. Trust & Sav. Ass’n, 
D.C.Cal., 11 P.R.D. 497—Aston v. 
American Export Lines, D.C.N.Y., 
11 P.R.D. 442—Caldwell-Clements, 
Inc. V. McGraw-Hill Pub. Co., D.C. 
N.Y., 11 F.R.D. 156—Spaeth v. 

Warner Bros. Pictures, D.C.N.Y., 1 
P.R.D. 729. 

“The Rules do not contain any 
special procedure for taking the depo¬ 
sition of a corporation that is a par¬ 
ty upon oral examination, although 
they provide that 'any party may 
serve upon any adverse party writ- 
^ ten interrogatories to be answered by 
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rather than through a subordinate employee. 87 The 
choice of the officer or agent to be examined ordi¬ 
narily rests with the party desiring to take the testi- 
mony,88 but officers or agents having no knowledge 
of the facts sought cannot be examined.89 An of¬ 
ficer of a corporation who was its attorney and who 
admitted knowledge of some of the facts sought 
to be discovered by taking of his deposition may 
not escape examination merely because he was one 
of the attorneys.8® 

A corporate plaintiff may be entitled to take the 
deposition of its president as a witness on behalf 
of plaintiff.8i 

As discussed infra § 582, where examination of 
a corporate party is sought, the corporation is un¬ 
der an obligation to produce for the examination 
the officer or managing agent who possesses the 
information required, but ordinarily the corpora¬ 
tion may not be required to compel the attendance 
of mere employees whose depositions are sought 
to be taken. 


§ 562. —- Who Are Officers and Man¬ 

aging Agents 

A “managing agent” who may be examined as rep¬ 
resentative of a corporate party Is a person invested 
by the corporation with general powers to exercise Judg¬ 
ment and discretion in dealing with corporate matters, 
who may be depended on to carry out the employer's 
direction to give testimony at the demand of the ex¬ 
amining party, and who can be expected to identify 
himself with the Interests of the corporation rather than 
with those of the other parties. 

Under the rule that a corporation may be ex¬ 
amined before trial through its officers and manag¬ 
ing agents, the question of who is a “managing 
agent” so as to permit the taking of his deposition 
as the representative of the corporation is for the 
determination of the trial court.82 The criteria for 
determining, for discovery purposes, who is “manag¬ 
ing agent” of a corporate party are: (1) The em¬ 
ployee should be a person invested by the corpora¬ 
tion with general powers to exercise judgment and 
discretion in dealing with corporate matters.88 (2) 

The employee should be a person who could be 


the party served, or, if the party 
served Is a public or private corpora¬ 
tion or a partnership or association, 
by any officer or agent, who shall fur¬ 
nish such information as is available 
to the party. , , But the Courts 
have inferred from Rule 37(d) that 
the deposition of a corporation that 
is a party may be taken through its 
officers or managing agents." 

U.S.—^Rubin v. General Tire & Rub¬ 
ber Co., D.C.N.T., 18 F.R.D. 61, 66. 
XTotlce vacated 

Where it had not been made to ap¬ 
pear that one who was not a party 
to the suit was either an officer or a 
managing agent of any of plaintiffs, 
the notice to take his deposition and 
to produce documents would be va¬ 
cated without prejudice to a showing 
at some later time that he was an 
officer director or acting in a man¬ 
agerial capacity of some plaintiff cor¬ 
poration. 

U.S.—Society of Independent Motion 
Picture Producers v. United Detroit 
Theatres Corp., D.C.Mich., 8 P.2d 
463. 

87. U.S.—^Krauss v. Brie R. Co., D. 
C.N.T., 16 F.R,D. 126. 

88. U.S.—Goodman T. Lane, D.C.N'. 
T., 12 P.R.D. 176. 

Officers ontslde of country 
Where corporate defendant was 
overseas air line which could fly its 
employees at no charge, court would 
reaulre it to produce five of its of¬ 
ficers at New York for taking of oral 
depositions, notwithstanding fact that 
four of them were outside the Unit¬ 
ed States. 

U.S.—Supine v. Compagnie Natlonale 
Air France, D.C.N.Y., 21 F.R.D. 42. 


89. U.S.—^Fletcher ▼. Foremost 
Dairies of New York, D.C.N.Y., 29 
F.Supp. 744. 

Accident 

Executive officers of a corporation, 
which was defendant in automobile 
accident case, would not be reauired 
to give depositions sought under 
plaintiff’s notice of examination be¬ 
fore trial where there was no al¬ 
legation or suggestion that officers 
were present at accident or knew any¬ 
thing about it. 

U.S.—^Fletcher v. Foremost Dairies 
of New York, supra. 

Certificate 

However, in action by Insured 
against insurer to recover for alleged 
damage to violin, wherein defense 
was that violin was not authentic, in¬ 
sured was entitled to propound inter¬ 
rogatories before trial to employees 
of company, which had previously 
done restorative work on violin, con¬ 
cerning certificate issued by that com¬ 
pany with respect to the violin, al¬ 
though such employees had not actu¬ 
ally examined the violin. 

U.S.—Weinberg v. Travelers Fire Ins. 
Co.. D.C.N.Y., 12 F.R.D. 80. 

90. U.S.—Overseas Exchange Corp. 
V. Inwood Motors, Inc., D.C.N.Y., 20 
F.R.D. 228. 

91. U.S.—^Pacific Vegetable Oil Cor¬ 
poration V. Rutger Bleecker & Co., 
D.C.N.Y., 3 F.R.D. 235. 

92. U.S.—^Rubin v. General Tire & 
Rubber Co,. D.C.N.Y.. 18 P.R.D. 61, 
66 . 

“The question of which persons 
are ‘managing agents* of a corpora¬ 
tion has been the cause of many dis¬ 
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putes. The practical effects of a de¬ 
termination that an employee of the 
corporation is a ‘managing agent* 
are (1) that the corporation must pro¬ 
duce the employee for oral exam¬ 
ination at its own expense, (2) that 
the employee’s deposition may be used 
for any purpose at the trial, and 
(3) that the corporation’s pleadings 
may be stricken if the employee wil¬ 
fully fails to appear before the of¬ 
ficer who is to take his deposition.’’ 
U.S.—^Rubin V. General Tire & Rub¬ 
ber Co., supra. 

Held a managing agent 

(1) In general, 

U.S.—^Krauss v. Erie R. Co., D.C.N.Y., 
16 P.R.D. 126—^Bernstein v. N. V. 
Nedrerlandsche - Amerilcaansche 
Stoomvaart-Maatschappij, D.C.N.Y., 
15 F.R.D. 37. 

(2) For purposes of taking deposi¬ 
tions in contract action against cor¬ 
porate defendant, persons who nego¬ 
tiated contracts and supplementary 
agreements between parties and who 
were responsible for production of 
goods to be furnished under con¬ 
tracts were “managing agents’* whom 
corporate defendant would be requir¬ 
ed to produce for examination. 

U.S.—^Rubin v. General Tire & Rub¬ 
ber Co.. D.C.N.Y.. 18 F.R.D. 61. 

Held not a ^teanaglng agent” 

U.S.—Schllling-Hlllier S. A, Indus¬ 
trial B Commercial v. Vlrginia- 
Carolina Chemical Corp., D.C.N.Y., 
19 F.B.D. 271. 

93. U.S.—^Rubin v. General Tire & 
Rubber Co.. D.C.N.Y., 18 F.R.D. 61 
—^Krauss v. Erie R. Co., D.C.N.Y., 
i 16 FR.D. 126. 
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depended on to carry out the employer's direction 
to give testimony at the demand of the party en¬ 
gaged in litigation with the employer.9^ (3) The 

employee should be a person who can be expected 
to identify himself with the interests of the cor¬ 
poration rather than with those of the other par- 

ties.ss 

In accordance with the foregoing criteria, it has 
been held that persons who may be questioned on 
behalf of a corporation include an executive rep¬ 
resentative, 9 6 the president,or an assistant mana¬ 
ger of the special division or department of the 
corporation’s business which is concerned with the 
matters in suit.®® While the master of a vessel 
owned by a corporation may be examined as a 
'^managing agent,”99 even though at the time of tak¬ 
ing of the deposition he holds a lesser rank,i ordi¬ 
narily lesser officers of a vessel may not be con¬ 
sidered "managing agents.” ^ 


Depositions binding a corporation may not be 
taken from a nonmanaging agent,3 such as a dis¬ 
tributing agent.4 So a corporation cannot be ex¬ 
amined through its subordinate employees,^ and 
the general counsel of a corporation is not an of¬ 
ficer or managing agent whose examination is per¬ 
mitted before trial.® 

Director or stockholder. While it is broadly 
stated that a corporate party may be examined 
through a director as well as through an officer or 
managing agent,7 ordinarily a corporation may not 
be represented for deposition purposes by a director 
having no administrative responsibilities or active 
conduct of the business on a day to day basis,^ 
and such a director, unlike an officer or managing 
agent of a corporation, can be examined only as 
a witness.^ Directors of a foreign corporation 
whose duties are comparable to duties of officers 
and managing agents of American corporations are 
subject to examination.i<> A corporate party can- 


&4. U.S.—Rubin v. General Tire & 
Rubber Co., D.C.N.T., 18 F.R.D. 61— 
Krauss v. Erie R. Co., D.C.N.T., 16 
P.R.D. 126. 

95. U.S.—^Independent Productions 

Corp. V. Loew’s, Inc., D.C.N.Y., 24 
P.R.D. 19—^Rubin v. General Tire & 
Rubber Co., D.C.N.T., 18 P.R.D. 61— 
Krauss v. Erie R. Co., D.C.N.Y., 16 
F.R.D. 126. 

Reason for mle 

This requirement is necessary be¬ 
cause the testimony of a managing 
agent can be used by the other par¬ 
ties for any purpose at the trial, and 
the corporation should not be bound 
by the testimony of persons who may 
not be loyal to its Interests. 

U.S.—^Rubln V. General Tire & Rub¬ 
ber Co., D.aN.Y., 18 F.R.D. 61. 

96. U.S.—Chemical Specialties Co. v. 
Ciba Pharmaceutical Products, D. 
C.N.J., 10 P.R.D. 600. 

97. U.S.—Orange County Theatres v. 
Levy, D.C.N.Y., 26 F.Supp. 416— 
Laverett v. Continental Briar Pipe 
Co., D.C.N.Y., 26 F.Supp. 80. 

98. U.S.—Toho Bussan Kaisha, Lim¬ 
ited V. American President Lines, 
Limited, U.C.]Sr.Y., 141 F.Supp. 783. 

99. U.S.—Curry v. States Marine 
Corp. of Del., D.C.N.Y., 16 F.R.D. 
376—Wilson v. Trinidad Corp., D. 

C. N*.Y., 11 F.R.D. 191. 

1. Change of status 

Deposition of a private corpora¬ 
tion may be taken by the master of 
its vessel who is in control of ves¬ 
sel at time of injury for which suit 
is brought, even though person for¬ 
merly serving as master is serving 
as chief mate of another vessel at 
time deposition is sought. 

U.S.—Fay v. U. S., D.C.N.Y., 22 F.R. 

D. 28—Curry v. States Marine 
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Corp. of Delaware, D.C.N.Y., 16 F. 
R.D. 376. 

2. U.S.—^Aston V. American Export 
Lines, D.C.N.Y., 11 F.R.D. 442. 

Second mate 

It has been held, however, that 
where second mate at time of acci¬ 
dent to plaintiff was in charge of 
vessel and had general supervisory 
authority over it, he could be ex¬ 
pected to appear and testify at cor¬ 
porate defendant’s request in action 
for injuries, and second mate’s posi¬ 
tion was of such nature that he could 
be expected to Identify himself with 
interests of corporate defendant 
rather than those of injured work¬ 
man, and second mate was therefore 
a “managing agent” qualified to be 
examined as party before trial. 
U.S.—Klop V. United Fruit Co., D.C. 
N.Y., 18 F.R.D. 310. 

3. U.S.—Comercio B Industria Con¬ 
tinental, S. A. V. Dresser Industries 
Inc., D.C.N.Y., 19 F.R.D.2d 266. 

4. U.S.—Gillam v. A. Shyman, Inc., 
D.C.Alaska, 22 F.R.D. 476. 

5. U.S.—^Burns Bros. v. The B. & O. 

No. 177, D.C.N.Y., 21 F.R.D. 142— 
Williams V. Lehigh Val. R. Co., 
D.C.N.Y., 19 F.R.D. 285—Wilkerson 
V. East Harbor Trading Corp., D.C. 
N.Y., 16 F.R.D. 280—^Krauss v. 

Brie R. Co., D.C.N.Y,, 16 F.R.D. 
126. 

Basis for rule that a corporate par¬ 
ty cannot be examined through its 
employees is fact that there is no 
adequate sanction under Federal 
Rules to compel a party to produce 
his employees. 

U.S.—Williams v. Lehigh VaL R. Co., 
D.C.N.Y., 19 F.R.D. 286. 

6. U.S.—Schllling-Hlllier S. A. In- 
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dustrial B Comercial v. Vlrglnia- 
Carollna Chemical Corp., D.C.N.Y., 
19 F.R.D. 271. 

7. U.S.—^Banco Nacional De Credito 
Ejldal, S. A. V. Bank of America 
Nat. Trust & Sav. Ass’n, D.C.Cal., 
11 F.R.D. 497—Aston v. American 
Export Lines, D.C.N.Y., ll F.R.D. 
442—Caldwell-Clements, Inc. v. Mc¬ 
Graw-Hill Pub. Co., D.C.N.Y., 11 
F.R.D. 166. 

Statutory trustees 
The Federal Rule authorizing the 
admission in evidence of a deposi¬ 
tion of a party, who at time of tak¬ 
ing deposition was an officer, direc¬ 
tor, or managing agent of a corpo¬ 
ration, which is a party to action, 
applied to those directors of a cor¬ 
poration being dissolved, who have 
for purpose of dissolution, become 
trustees by statutes for three years 
in order to settle corporate affairs 
and prosecute and defend suits in 
corporate name. 

Fla.—Sunshine v. Golden Arms 
Apartments Corp., 47 So.2d 1. 

8. U.S.—Pay v. U. S., D.C.N.Y., 22 
P.R.D. 28—Burns Bros. v. The B. 
& O. No. 177, D.C.N.Y., 21 P.R.D. 
142—Comercio B Industria Conti¬ 
nental, S. A. V. Dresser Industries 
Inc., D.C.N.Y., 19 P.R.D.2d 265— 
Park & Tilford Distillers Corp. v. 
Distillers Co., D.C.N.Y., 19 F.R.D. 
169—Campbell v. General Motors 
Corp., D.C.N.Y., 13 P.R.D. 331. 

9. U.S.—Bernstein v. N. V. Neder- 
landsche-Amerikaansche Stoom- 
vaart-Maatschappij, D.C.N.Y., l6 P. 
R.D. 37. 

10. D.C.—Societe Internationale 
Pour Participations Industrielles 
et Commerciales S. A. v, Clark, D. 
C., 8 P.R.D. 666. 
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not be examined through its stockholders.^^ 

Termination of employment. Ordinarily a cor¬ 
poration’s deposition cannot be taken by examining 
a person no longer employed by the corporation.^^ 
In some circumstances, however, officers who have 
resigned their offices, but whose services are still 
available to the corporation, may be regarded as 
‘‘managing agents” through whom the corporation 
may be examined.i3 

§ 563. Grounds for Taking 

Grounds on which a party may take depositions are 
to make discovery In preparation for trial, or to acquire 
evidence for use on the trial. 

Under Federal Rules of Civil Procedure, Rule 26 
(a), 28 U.S.C.A., relating to depositions pending 
action, a party is authorized to take a deposition 
either to make discovery in preparation for trial, 
or to use such deposition as evidence on the trial.^^ 
Deposition discovery is obtainable even without a 
showing of good cause.^5 it is a proper ground 
for the taking of a deposition of a potential wit¬ 
ness that he may leave the jurisdiction before trial 
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or change his story,^® or that he may be unable to 
appear in court because of his physical condition 
and the testimony of a nonresident or absent wit¬ 
ness may be taken by deposition.^s The circum¬ 
stances under which such depositions may be in¬ 
troduced into evidence at the trial are considered 
infra § 633. 

§ 564. Depositions in Foreign Countries; 

Letters Rogatory 

a. In general 

b. Letters rogatory 

a. In Greneral 

Depositions may be taken in foreign countries on 
notice, by commission, or under letters rogatory, pro¬ 
vided compliance is had with the requirements of Rule 
28 (b). 

Under Federal Rules of Civil Procedure, Rule 
28 (b), 28 U.S.C.A., prescribing the manner of tak¬ 
ing depositions in foreign countries, such deposi¬ 
tions may be taken on notice, by commission, or 
under letters rogatory; and compliance must be had 
with requirements of the Rule.^^ Generally, a com- 


XI. U.S —Comercio B Industna Con¬ 
tinental, S. A., V. Dresser Indus¬ 
tries, Inc., D.C.N.T., 19 F.R.D. 265. 

12. TJ.S.—Cohen v. Pennsylvania R. 
Co., D.C,N.T., 30 P.Supp. 419. 

Fay V. U. S., D.C.N.T., 22 F.R.D. 
28—^Burns Bros. v. The B. & O. No. 
177, D.C.N.Y., 21 F.R.D. 142—Park 
& Tilford Distillers Corp. v. Dis¬ 
tillers Co., D.C.N.T., 19 F.R.D. 169 
—Curry v. States Marine Corp. of 
Del., D.C.N.Y., 16 P,R.D. 376— 

Garshol v. Atlantic Refining Co., 
D.C.N.Y., 12 F.R.D. 204. 

Purpose of Buie permitting use by 
adverse party of deposition of a par¬ 
ty or of anyone who at time of tak¬ 
ing deposition was an ofllcer, direc¬ 
tor, or managing agent of corpora¬ 
tion which is a party is to protect a 
party from the admissions of a dis¬ 
gruntled former employee. 

U.S.—Independent Productions Corp. 
V. Loew’s, Inc., D.C.N.Y., 24 P.R.D. 
19—Curry v. States Marine Corp. 
of Del., D.C.N.Y., 16 P.R.D. 376. 
Vice president 

Court did not have power to or¬ 
der defendant company to produce 
former vice president for further tak¬ 
ing of deposition, where vice presi¬ 
dent was no longer employed by, or 
under control of, company and where 
relief was available under other 
rules. 

U.S.—^Mortensen v. Honduras Ship¬ 
ping Co.. D.C.N.Y., 18 F.R.D. 510. 

13. TTnlque knowledge 

Under Rule permitting use by ad¬ 
verse party of deposition of a party 


or of anyone who at time of taking 
deposition was an officer, director, 
or "managing agent" of a corpora¬ 
tion for any purpose, president and 
secretary-treasurer of plaintiff cor¬ 
porations, who had resigned their 
offices but who stood ready to serve 
corporations should their talents be 
required and one of whom actually 
did so after his resignation, and who 
possessed unique knowledge of rele¬ 
vant matters and who were serving 
as officers, directors, and managing 
agent of corporations at time acts of 
defendant constituting alleged con¬ 
spiracy occurred, were "managing 
agents," and corporations were not 
entitled to an order debarring de¬ 
fendants from taking deposition of 
former president and secretary- 
treasurer. 

U.S.—Independent Productions Corp. 
v. Loew’s, Inc., D.C,N.Y., 24 F.R.D. 
19. 

14. U.S.—Bachrach v. General In¬ 
vestment Corporation, D.C.N.Y., 31 
F.Supp. 84. 

Nature and purpose of deposition 
procedure generally see supra §§ 
549-554. 

Grounds for taking depositions un¬ 
der practice prevailing prior to 
adoption of Federal Rules of Civil 
Procedure see infra § 670. 

IB. U.S.—Thompson v. Hoitsma, D. 

C.N.J., 19 F.R.D. 112. 

Other Buies dlstixigtiished 
Federal Rule of Civil Procedure 
26(a, b), relating to the taking of 
depositions, does not require good 
cause to be shown as do Admiralty 
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Rule 32 and Federal Rule 34 relat¬ 
ing to discovery and inspection. 
U.S.—Prelli v. Shepard S. S. Co., D.C. 
N.Y., 76 F.Supp. 220. 

16. U.S.—Hen-Ray Food Markets v. 
Great Am. Indem. Co., D.C.Pa., 8 
F.R.D. 649. 

17. D.C.—^Kendall v. Gore Proper¬ 
ties, Inc., 236 P.2d 673, 98 U.S.App. 
D.C. 378. 

18. U.S.—^Van Sciver v. Rothensies, 
C.C.A.Pa., 122 F.2d 697. 

Weiss V. Weiner, D.C.Md., 10 F. 
R.D. 387. 

President of plaintiff 

Corporate plaintiff was not pre¬ 
cluded from taking in California 
deposition of its president as a wit¬ 
ness on behalf of plaintiff on writ¬ 
ten Interrogatories, on ground that 
it did not satisfactorily appear that 
the president would be unable to at¬ 
tend the trial, but it would be for 
the trial judge to determine at the 
proper time after return of the depo¬ 
sition whether the deposition might 
be read, if president was not present. 
U.S—^Pacific Vegetable Oil Corpora¬ 
tion V. Rutger Bleecker & Co., D.C. 
N.Y., 3 F.R.D. 236. 

19. U.S.—The Edmund Fanning, D. 
C.N.Y., 89 F.Supp. 282. 

Branyan v. Koninklljke Lucht- 
vaart Maatschapplj N. V. Royal 
Dutch Airlines Holland, D.C.N.Y., 
13 F.R.D. 334. 

Preliminary motion 
Interrogatories for the examination 
of witnesses in Italy would be al¬ 
lowed on a preliminary motion Ir- 
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mission may be resorted to where the law of the 
particular foreign country permits the taking of 
the testimony in accordance with the law of the 
jurisdiction from which it emanates, whereas the 
procedure for the taking of testimony under letters 
rogatory is governed by the law of the foreign 
country wherein the prospective witnesses reside.^® 

A commission to take depositions of witnesses 
in a foreign country will be granted where evidence 
of as high authority on the points involved is not 
available in this country.^i The mere desirability 
of taking evidence in open court furnishes no rea- 
son for refusing a commission to take a deposition 
abroad,22 and in exceptional circumstances, a plain¬ 
tiff may take his own deposition in a foreign coun¬ 
try on written interrogatories.23 A party will not 
be granted an open commission as to unnamed per¬ 
sons where no compelling necessity is shown there- 
for.24 A commission may be issued on such terms 
and with such directions as are just and appro- 
priate.25 

b. Letters Hogatory 

Letters rogatory to obtain the testimony of wit¬ 


nesses in foreign Jurisdictions may be Issued, In the 
court's discretion, only when necessary and convenient, 
where a deposition cannot be taken on notice or by com¬ 
mission. 

Letters rogatory are the medium whereby one 
country, speaking through one of its courts, re¬ 
quests another country, acting through its courts and 
by methods of court procedure peculiar thereto and 
entirely within the latter’s control, to assist the 
administration of justice in the former country, such 
request being made, and being usually granted, by 
reason of comity, existing between nations in ordi¬ 
nary peaceful times.^® The federal courts have 
power to issue letters rogatory to obtain the testi¬ 
mony of witnesses in foreign jurisdictions which re¬ 
fuse to compel the attendance of witnesses under 
commissions, 27 and the issuance of such letters on 
motion, is authorized, in a proper case, by Federal 
Rules of Civil Procedure, Rule 28 (b), 28 U.S.C.A.28 

Under such Rule, letters rogatory may be issued 
only when necessary or convenient.29 The letters 
should not issue if the deposition may be had on 
notice or by commission,^® and an application for 
such letters will be denied, where the taking of the 


respective of possible objections, 
since if it should develop on the tri¬ 
al that the interrogataories were 
improper, the judge hearing the case 
would be better able to rule on the 
objections than the judge hearing the 
motion. 

U.S.—Gitto V. “Italia”, Societa Anonl- 
ma Di Navigazione, Genova, D.C. 
N.Y., 31 F.Supp. 667. 

20. U.S.—U. S. V. Paraffin Wax, 
2265 Bags, D.C.N.Y., 23 F.R.D. 289. 

21. U.S.—Claude Neon Lights v. 
Rainbow Light, D.C.N.T., 47 F.2d 
345. 

However, it was held that a dedl- 
mus potestatem would not be grant¬ 
ed to take a deposition in a foreign 
country. 

Puerto Rico—Romero v. Calaf, 7 
Puerto Rico Fed. 505. 

22. U.S.—Claude Neon Lights v. 
Rainbow Light, D.C.N.T., 47 F.2d 
345. 

23. Hzceptional olronmstaiices held 
not shown 

U.S.—Smith V. Morrison-Knudsen 
Co., D.C.N.T., 22 F.R.D. 108. 

24. U.S.—Branyan v. Koninklljke 
Luchtvaart Maatschappij, D.C.N.Y., 
13 F.R.D. 426. 

25. Cross-Interrogatories 

In action for injuries allegedly 
sustained in France where defend¬ 
ant sought to examine French citi¬ 
zens on issue of plaintiff's alleged 
intoxication, plaintiff should first at¬ 
tempt to conduct his examination of 
French witnesses by cross-interroga¬ 


tories, and if after receipt of answers 
thereto, further cross-examination 
was necessary, plaintiff could apply 
to the district court for an order 
permitting such on conditions as 
may be proper. 

U.S.—^Wheeler v. West India S. S. 
Co., D.C.N.Y., 11 F.R.D. 396. 

26. U.S.—The Signe, D.C.La., 37 F. 
Supp. 819. 

27. U.S.—De Villeneuve v. Morning 
Journal Ass’n, D.C.N.Y., 206 F. 
70. 

18 C.J. p 664 note 49 [a]. 

Xklmitatloxi of inguiry 
Court would have no authority by 
which to enforce agreement by na¬ 
tional bank of Poland expressed in 
depositions of its agents as to man¬ 
ner in which proceeds of life policies 
transmitted from the United States 
would be paid over to and receipted 
for by Polish beneficiaries, and hence 
interrogatories concerning such 
transaction addressed to agents of 
bank must be limited to inquiry as 
to the law of Poland applicable to 
proposed transaction. 

U.S.—^Danisch v. Guardian Life Ins. 
Co. of America, D.C.N.Y., 19 F.R. 
D. 236. 

28. U.S.—^Branyan v. Koninklijke 
Luchtvaart Maatschappij, D.C.N.Y., 
13 P.R.D. 426. 

29. U.S.—The Edmund Panning, D. 
C.N.Y., 89 F.Supp. 282. 

Branyan v. Koninklijke Lucht¬ 
vaart Maatschappij, D.C.N.Y., 13 P. 
R.D. 426. 


Issuance held proper within Buie 

(1) In general. 

U.S.—Danisch v. Guardian Life Ins. 

Co. of America, D.C.N.Y., 19 P.R.D. 

235. 

(2) Where letter from the United 
States Department of State stated 
that testimony of witnesses residing 
in Switzerland, for use in another 
country, may only be taken by inter¬ 
rogatories forwarded to the appro¬ 
priate Swiss court through diplomatic 
channels, motion of third-party plain¬ 
tiff for issuance of letters rogatory, 
pursuant to Federal Rule of Civil 
Procedure, directed to appropriate 
court m Switzerland, requesting ex¬ 
amination of an associate and a for¬ 
mer employee of the third-party 
plaintiff, on written interrogatories 
and cross-interrogatories would be 
granted by district court. 

U.S.—^U. S. V. Paraffin Wax, 2265 

Bags, D.C.N.Y., 23 P.R.D. 289. 

Value of testimony 

That testimony obtained by taking 
in Poland the depositions of certain 
citizens and residents of that coun¬ 
try might be of little or no value be¬ 
cause taken in a police state was a 
matter for the trier of facts to con¬ 
sider and did not make such testi¬ 
mony inadmissible or warrant re¬ 
fusal to issue letters rogatory. 

U.S.—^Danisch v. Guardian Life Ins. 

Co. of America, D.C.N.Y., 19 F.R.D. 

235. 

30. U.S.—The Edmund Fanning D.C. 

N.Y., 89 F.Supp. 282. 
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witness’ deposition on notice, or the taking of his 
deposition by commission, has not first been attempt¬ 
ed.^ ^ So, a motion asking for the grant of both a 
commission for the taking of depositions and for 
letters rogatory will not be granted.32 A motion to 
issue letters rogatory is addressed to the discretion 
of the court.33 

Court rules relating to the issuance of letters 
rogatory should be observed.^^ A motion for the 
issuance of letters rogatory must be timely filed.^® 
On an application for the issuance of letters 
rogatory, the court will not anticipate difficulties in 
the deposition procedure which might prove to be 
nonexistent and will not prevent the parties from 
making discovery as an essential part of pre-trial 
procedure.^® A party’s motion for an order direct¬ 
ing the issuance of letters rogatory for the examina¬ 
tion of a witness may be granted irrespective of 
whether the prospective witness is biased against 
the other party.37 

Letters rogatory issued by foreign court. The 
jurisdiction of the United States district courts 
with respect to letters rogatory issued by a foreign 


court is statutory.^3 Under the former statute, R.S. 
4071, the court’s jurisdiction was limited to situa¬ 
tions where the testimony was to be used in civil, 
not criminal, cases in the foreign court,39 and to 
civil cases of a specially defined character, that is, 
to suits for the recovery of money or property in 
which the foreign government shall be a party, or 
shall have an interest.'*® Under the statute the 
court was without jurisdiction to secure th-e testi¬ 
mony of witnesses where the commission was not 
addressed to the court, and where it did not contain 
the names of witnesses, nor the questions and in¬ 
terrogatories designed to secure the information 
desired.^^ 

§ 565. Objections to Taking and Grounds for 
Refusal 

Objections to the taking of a deposition on oral ex- 
annination may be grounded on undue hardship to the 
party to be examined, or the fact that all proceedings 
in the action have been stayed; but it is not a proper 
ground of objection that the person sought to be ex¬ 
amined is too busy to spare the time involved therein. 

It may constitute a ground of objection to the tak- 


Branyan v. Koninklijke Lucht- 
vaart Maatschappij N. V. Royal 
Dutch Airlines Holland, D.C.N.Y., 
13 F.R,D. 334. 

31. XJ.S.—U. S. V. Matles, D.C.N.Y.. 
154 F.Supp. 674—The Edmund Fan¬ 
ning, D.C.N,Y., 89 F.Supp. 282. 

32. H.S.—^Branyan v. Koninklijke 
Liuchtvaart MaatschappiJ N. V, 
Royal Dutch Airlines Holland, D.C. 
N.Y., 13 F.R.D. 334. 

33- U.S.—U. S. V. Auhagen, D.CD. 
C., 39 F.Supp. 590. 

Foreign state absorbed by another 
A district court of the United 
States will not issue letters roga¬ 
tory addressed to the courts of an¬ 
other state to take the deposition of 
a person In a state which has been 
absorbed by such other state, where 
such absorption has not been recog¬ 
nized by the United States. 

U.S.—The Signe, D.C.La., 37 F.Supp. 
819. 

Purpose of act 

Court will consider the purpose of 
congress in requiring persons under¬ 
taking to disseminate foreign politi¬ 
cal propoganda to register. 

D.C.—^U. S. V. Auhagen, D.C., 39 F. 
Supp. 590. 

34. U.S.—U. S. V. Hofmann. D.C.N. 
Y., 24 F.Supp. 847. 

35. Motion jQLled on eve of trial date 
held filed too late. 

D.C.—U. S. V. Auhagen, D.C., 39 F. 

Supp. 590. 

Caches 

Where no note of issue had been 
filed by either party, although twen¬ 


ty months had elapsed since issue 
was Joined in action on behalf of 
Polish beneficiaries to recover pro¬ 
ceeds of policies and supplementary 
contracts issued on life of one who 
had died in the United States, ap¬ 
plication for Issuance of letters roga¬ 
tory to Polish Judicial authorities to 
take depositions of such beneficiaries 
and of agents of national bank of 
Poland was not barred by laches. 
U.S.—^Danisch v. Guardian Life Ins. 
Co. of America, D.C.N.Y., 19 F.R.D. 
235. 

36. D.C.—^Uebersee Finanz-Korpora- 
tion, A. G. Liestal, Switzerland v. 
Brownell, D.C., 121 F.Supp. 420. 

37. U.S.—All Akber Klachlf v. Phil- 
co Intern. Corp., D.C.N.Y., 10 F.R.D. 
277. 

38. U.S.—In re Letters Rogatory 
from Examining Magistrate of 
Tribunal of Versailles, Prance, D. 
C.Md., 26 F.Supp. 852—^In re Let¬ 
ters Rogatory of Republic of Co¬ 
lombia, D.C.N.Y., 4 F.Supp. 165, 

39. U.S.—In re Letters Rogatory, 
C.C.N.Y., 36 F. 306. 

Investigation of onstoms viola- 

tlons was not a “suit** within terms 
of statute. 

U.S.—In re Letters Rogatory of Re¬ 
public of Colombia, D.C.N.Y., 4 F. 
Supp. 165. 

Recovery of stolen goods 

Although in the particular case 
the order of the French court re¬ 
cited that the person in connection 
with whose trial the testimony was 
desired was accused, among other 
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things, of theft and receiving stolen 
goods, from which it might be in¬ 
ferred that the recovery of such 
goods. If not already effected, was 
desired, such order did not convert 
the proceeding into a civil one. 

U.S.—In re Letters Rogatory from 
Examining Magistrate of Tribunal 
of Versailles, Prance, D.C.Md., 26 
F.Supp. 852. 

Statute not extending power 
RS. § 875, providing for Issuance 
of letters rogatory to take testimony 
of witnesses in foreign countries, 
in suits in which United States is 
party or has interest, and provid¬ 
ing that, when letters rogatory are 
from court of foreign country, dis¬ 
trict courts shall have power to com¬ 
pel witnesses to appear and testify, 
did not extend cases in which ex¬ 
amination of witnesses would be or~ 
dered. 

U.S.—In re Letters Rogatory from 
Examining Magistrate of Tribunal 
of Versailles, Prance, supra. 
Yiotlzn a oltlzen 

Fact that accused’s victim was a 
citizen of the United States did not 
enlarge the Jurisdiction of the court. 
U.S.—In re Letters Rogatory from 
Examining Magistrate of Tribunal 
of Versailles, Prance, suprau 

40. U.S.—In re Letters Rogatory 
from Examining Magistrate of 
Tribunal of Versailles, Prance, su¬ 
pra—In re Letters Rogatory of Re¬ 
public of Colombia, D.C.N.Y., 4 F. 
Supp. 165. 

41. U.S.—Janssen v. Belding-Corti- 
celli, C.aA.Pa., 84 P.2d 577. 
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ing o£ a deposition on oral examination that it will 
cause undue hardship to the party to be examined.'*^ 
Also, it is a valid objection to taking of a deposition 
that the party sought to be examined is already sub¬ 
ject to examination in a copending action in 
another state involving the same parties and same 
subject matter;^3 and where the court granted de¬ 
fendant’s motion to stay all proceedings pending 
arbitration, the court will deny an application of 
plaintiff to take the deposition of defendant while 
the proceedings are stayed^^ 

Permission to take depositions will be refused 
where the taking of such depositions is unnecessary 
and unwarranted in view of the fact that the testi¬ 
mony which would be elicited is wholly irrelevant 
and immaterial and where the adverse party 
has submitted affidavits of each of the prospective 
witnesses on a certain issue, which affidavits were 
specific and not general in their language, and each 
affiant stated that he could not add anything if he 


should be called on to give a deposition, a motion to 
take the depositions of such witnesses will be de¬ 
nied.**® It is a proper objection to a party’s taking 
his own deposition that no good reason is shown why 
he cannot give his personal testimony at the trial.^'^ 
A motion for leave to take certain depositions to be 
used in support of a motion for new trial will be 
denied where the court is of the opinion that plain¬ 
tiff is not entitled to a new trial, even if plaintiff 
were to establish everything alleged in the motion 
for new trial.^® 

Various matters have been held not to constitute 
adequate grounds for refusing to permit the taking 
of depositions.^® It is not a proper ground of ob¬ 
jection that the person sought to be examined is too 
busy to spare the time involved in such an examina¬ 
tion;®® and the fact that a party has been unable 
to find and will be unable to produce certain docu¬ 
ments that are requested for examination is not a 
proper ground for the nonproduction of the witness 


42. U.S.—O’Hara v. XJ. S. Lines Co., 
D,C.N.T., 164 F.Supp. 549. 

Method of examination, oral or writ¬ 
ten, see supra § 558. 

Case ready for trial 
Defendants’ motion for further ex¬ 
amination of plaintiff for purpose 
of obtaining’ information as to what 
documents defendants wanted to ex¬ 
amine, which motion was made on 
eve of trial, was denied, where de¬ 
fendants’ counsel had already seen 
many of plaintiff’s papers and it 
further appeared that plaintiff’s case 
was ready for trial and that plaintiff 
was a litigant who, to be examined 
fully, would be required to come to 
New York from Texas. 

U.S.—^Rosenblum v. Dingfelder, D.C. 

N.T., 2 F.R.D. 309. 

Besldence in foreign country 
Motion of defendant in federal Dis¬ 
trict Court in Southern District of 
New York for order compelling plain¬ 
tiff to appear for examination in 
person and, on failure to do so, for 
order dismissing complaint, would 
be denied, on ground that such an 
order would be too drastic, where 
plaintiff resided and was presently 
in Barbados, and he lacked finances 
to journey to New York solely for 
oral deposition. 

U.S.—^Porde v. Urania Transp., Inc., 
D.C.N.Y., 168 F.Supp. 240. 

43. U.S.—Linneen v. Cunard S.S. 
Co., D.C.N.Y., 144 F.Supp. 753. 

44 . U.S.—^Pennsylvania Greyhound 
Lines v. Amalgamated Ass’n of 
St., Elec. Ry. & Motor Coach Emp. 
of America, Division 1063, D.C.Pa., 
98 F.Supp. 789, reversed on other 
grounds, C.A., 193 F.2d 327. 

4B. U.S.—^U. S. V. Two Obscene 
Books, D.C.Cal., 92 F.Supp. 934. 


46. U.S.—^Kilpatrick v. Texas & P. 
Ry. Co., D.C.N.Y., 72 F.Supp. 635, 
reversed on other grounds, C.C.A., 
166 F.2d 788, certiorari denied 69 
S.Ct. 32. two cases, 335 U.S. 814, 
93 L.Ed. 369. 

47. U.S.—^Knox v. Anderson, D.C.Ha- 
wail, 21 F.R.D. 97. 

48. U.S.—Heckathorne v. Pennsylva¬ 
nia R. Co., D.C.Pa., 156 F.Supp. 824. 

49. U.S.—In re American Anthra¬ 
cite & Bituminous Coal Corp., D.C. 
N.Y., 22 F.R.D. 504. 

D.C.—^Evans v. Schlein, Mun.App., 
51 A.2d 472. 

Criminal prosecution 
Where plaintiff sued for libel and 
slander a defendant who, in course 
of examination to take depositions, 
produced documents constituting 
copies of confidential files of Depart¬ 
ment of State allegedly given to de¬ 
fendant by plaintiff, and plaintiff was 
subsequently indicted for perjury for 
declaring that he had not given to 
defendant the documents referred to, 
plaintiff was entitled to take deposi¬ 
tion of defendant provided scope of 
examination was limited to discovery 
of facts relevant to the civil case 
over objection that defendant in the 
criminal case would be afforded an 
advantage otherwise unavailable ex¬ 
cept for pendency of the civil case. 
U.S.—^Hiss V. Chambers, D.C.Md., 8 
F.R.D. 480. 

Issue of law 

Where complaint disclosed that 
real issue was the full extent of un¬ 
derpayments by defendant corpora¬ 
tion of royalties due plaintiff, under 
franchise agreement, plaintiff was 
entitled to develop by deposition on 
oral examination of vice president 
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of defendant corporation the facts as 
to any and all devices adopted by de¬ 
fendant to conceal its actual gross 
receipts, and defendant was not enti¬ 
tled to an order that deposition should 
not be taken on ground that only is¬ 
sue in case was one of law, depending 
on interpretation of franchise agree¬ 
ment. 

U.S.—^Muzak Corp. v. Muse-Art Corp., 
D.C.Pa., 16 F.R.D. 172. 

Intention to move for Judgment on 
pleadings 

A motion for an order directing 
the taking of plaintiff’s testimony 
on certain items in support of a 
counterclaim was grranted, where 
plaintiff opposed the motion on the 
ground that additional facts had 
come to his knowledge on which he 
intended presently to predicate a 
motion for judgment on the plead¬ 
ings, and that the examination ap¬ 
plied for should not be had until 
such motion could be heard and de¬ 
termined, since defendant had moved 
seasonably and should not be penal¬ 
ized for his diligence. 

U.S.—^Jacobson v. F. W. Stock & Sons, 
D.C.N.Y., 1 F.R.D. 138. 

JuxlBdlo'tlon of court 
An objection to taking deposition 
on the ground that the state court 
had not lost jurisdiction of the case 
and that the federal court had not 
acquired jurisdiction thereof was 
overruled on the ground that, it it 
was shown that the federal court 
lacked jurisdiction, the correct meth¬ 
od of procedure was by a motion to 
remand the action to the state court. 
U.S.—Plmie v. Andrews, D.C.N.Y., 1 
F.R.D. 252. 

50. U.S.—^Bowles v. Ackerman, D.C. 
N.Y., 4 F.R.D. 260. 
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who is to produce the documents.^^ Defendant’s 
right to take plaintiff’s deposition on oral examina¬ 
tion in accordance with an order of court may not 
be limited by plaintiff’s motion to force defendant 
to produce various documents in another action 
pending in the federal court.52 Plaintiff is entitled 
to take a witness’ deposition although a subpoena 
duces tecum directed to such witness indicated that 
plaintiff might seek to question the witness concern¬ 
ing immaterial matters and facts contained in privi¬ 
leged documents, as proper questions may be put 
to him and questions relating to privileged or con¬ 
fidential matters may be objected to and the wit¬ 
ness instructed not to answer them.^S 

The fact that plaintiff offered defendant certain 
stipulations which, in plaintiff’s judgment, obviated 
the necessity for further depositions to be taken 
by defendant, will not foreclose defendant’s right to 
prepare his defense and avail himself of the Rule 
authorizing the taking of testimony by deposi- 
tion.54 Foreign law or foreign privilege is not a 
valid excuse for refusal of a foreign corporation 
to answer through a named person questions which 
the court by previous order in an action by the 
foreign corporation had directed the named person 

to answer.55 

The court, on proper showing may, in its discre¬ 
tion allow depositions to be taken generally even 
though some of the parties to the action are contest¬ 
ing the jurisdiction 6 but ordinarily plaintiff will 
not be permitted to take depositions generally and on 
all subjects in the absence of any showing of preju¬ 
dice to plaintiff by postponement of taking of deposi¬ 
tions generally until after determination of the issue 

of jurisdiction.57 

Residence of person examined. As long as per¬ 
sons sought to be examined before trial may be 
reached by the process of the court in which the ac¬ 


tion is brought, it is immaterial where they reside.® * 

§ 566. Stipulations Regarding the Taking of 
Depositions 

If the parties so stipulate In writing, depositions 
may be taken before any person, at any time or place, 
on any notice, and in any manner. 

Under the Federal Rules of Civil Procedure, Rule 
29, 28 U.S.C.A., if the parties desire to be relieved of 
such restraints as the Rules impose, and so stipulate 
in writing, depositions may be taken before any 
person, at any time or place, on any notice, and 
in any manner.® 2 Accordingly, where the parties 
so stipulate, a deposition may be taken and tran¬ 
scribed by a stenographer in the employ of one of 
the attorneys.®^ 

Even though the parties have stipulated for the 
taking of depositions of certain witnesses on writ¬ 
ten interrogatories agreed on between them, the 
court will not compel the taking of the depositions if 
plaintiff no longer desired to take them; but if de¬ 
fendant desired to take the depositions plaintiff will 
be afforded the right to submit additional interroga¬ 
tories or cross interrogatories, or, if the right of oral 
examination is insisted on, that right will be accord¬ 
ed at the expense of plaintiff.®^ 

§ 567. Compensation and Expenses of De¬ 
ponent 

Whether a party Is obligated to pay the transporta¬ 
tion costs and expenses of an individual whose deposi¬ 
tion Is sought rests In the sound discretion of the court. 

Generally determination of the question whether a 
party is obligated to pay the transportation costs 
and expenses of an individual whose deposition is 
sought rests in the sound discretion of the court, and 
exercise of such discretion depends on the facts of 
the particular case.®^ Ordinarily persons residing 


51. U.S.—Frasier v. Twentieth Cen¬ 
tury-Fox Film Corp., D.C.Neb., 22 
F.R.D. 194. 

52. D.C.—Evans v. Schlein, Mun. 
App., 61 A.2d 472. 

53. D.C.—Continental Distilling 
Corp. V. Humphrey, D.C., 17 F.R. 
D. 237. 

54u U.S—Alfred Bell & Co. v. Catal- 
da Pine Arts, D.C.N.T., 6 F.R.D. 
327. 

66. D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. McGran- 
ery, D.C., 111 F.Supp. 436, modi¬ 
fied on other grounds 225 F.2d 632, 
96 U.S.App.D.C. 232, certiorari de¬ 
nied 76 S.Ct. 302, 360 U.S. 937, 100 
L.Ed. 818, rehearing denied 76 S.Ct. 
430, 350 U.S. 976, 100 L.Ed. 846. 


Societe Internationale Pour Par¬ 
ticipations Industrielles Et Com¬ 
merciales, S. A. V. McGranery, D.C., 
14 P.R.D. 44, modified on other 
grounds 226 F.2d 632, 96 U.S.App. 
D.C. 232, certiorari denied 76 S.Ct. 
302, 350 U.S. 937, 100 L.Ed. 818, 
rehearing denied 76 S.Ct. 430, 350 
U.S. 976, 100 L.Bd. 846—Societe 
Internationale Pour Participations 
Industrielles Et Commerciales S. 
A. V. McGrath, D.C., 9 P.R.D. 680. 

50. U.S.—Blair Holdings Corp. v. 
Rubinstein, D.C.N.T., 169 F.Supp. 
14. 

57. U.S.—Blair Holdings Corp. v. 
Rubinstein, supra. 

58. U.S.—^Norton v. Cooper Jarrett, 
Inc., D.C.N.T., 1 P.R.D. 92. 
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69. U.S.—Spaeth v. Warner Bros. 
Pictures, D.C.N.T., 1 P.R.D. 729. 

60. U.S.—^Laverett v. Continental 
Briar Pipe Co., D.C.N.Y., 25 F.Supp. 
790. 

61. U.S.—Gill V. Stolow, D.C.N.Y., 
16 F.R.D. 9. 

62. U.S.—Sowers v. General Motors 
Corp., D.C.Pa., 16 F.R.D. 662. 

Allocation of expenses by court or¬ 
der on fixing place of examination 
see infra § 611. 

Payment of expenses on failure to 
appear or testify see infra § 642. 
PaymeiLt not regLuired 
Plaintiffs, who were a destitute 
widow and her three minor children, 
and who resided in district in which 
automobile accident had happened. 
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in a distant state should not be compelled to come 
to the place where the action is brought, and even 
parties should not be so compelled without adequate 
provision for their expenses.63 However, a plaintiff 
who resides outside the district in which suit is 
brought must bear the expense of producing himself 
and his employees for examination within the dis¬ 
trict, on application of the adverse party for the 
taking of depositions, since plaintiff, having selected 
the forum to prosecute his claim, must expect to 
defray the costs incidental to litigation.®^ 

The effect, for discovery purposes, of a determina¬ 
tion that an employee of a corporate party is a 
“managing agent” who may be examined on its be¬ 
half is that the corporation must produce the em¬ 
ployee for examination at its own expense,®® but 
even in the case of such a witness, the court, in its 
discretion, may order that plaintiff seeking to ques¬ 
tion defendant’s managing agent, pay the expenses 
of transporting such agent for depositions, in the 
event plaintiff does not prevail in the action.®® 

Expert witness. The court has power to allow 
or to deny, in the exercise of its discretion, a motion 
to require a person who is the expert witness of one 
party to give his expert opinion on deposition taken 
by the other party without receiving compensation 
from the other party,®7 

§ 568. Errors and Irregularities 

A party must object to errors and irregularities In 
the taking of depositions In the manner required or they 
wili be considered waived. 

Under Federal Rules of Civil Procedure, Rule 32, 


28 U.S.C.A., a party must object to errors and ir¬ 
regularities in the taking of depositions in the man¬ 
ner required or they will be considered waived.®® 
Accordingly, as discussed infra § 577, errors and ir¬ 
regularities in the notice for taking a deposition are 
waived unless written objection is promptly served 
on the party giving the notice. 

§ 569. Time for Taking Depositions; Condi¬ 
tion of Cause 

Depositions may be taken at any time after com¬ 
mencement of an action, provided the right has not been 
waived by undue delay; but a deposition may not as a 
matter of right be taken during a trial. 

Under the Federal Rules of Civil Procedure, Rule 
26 (a), 28 U.S.C.A., as amended in 1948, depositions 
may be taken at any time after commencement of 
an action,®® even before a responsive pleading has 
been filed and this may be done without leave 
of court, except that if plaintiff serves a notice of 
examination within twenty days after commence¬ 
ment of the action, such leave must be obtained, as 
discussed infra § 572. Ordinarily plaintiff need not 
establish his right to recover before he may take 
depositions.*^^ 

A party may be precluded by his delay from 
taking the deposition of a witness where he waited 
until shortly before the date of trial before attempt¬ 
ing to obtain the deposition.*^® It has been held, 
however, that the court will not deny the right to 
take depositions simply because of the age of the 
case even though it is not persuaded that deposi¬ 
tions could not have been taken earlier and mere 


and In which other witnesses lived, 
were entitled to obtain depositions 
of defendant motorist in such dis¬ 
trict without paying motorist’s 
transportation expenses and lost 
wages, even though motorist, not 
corporate defendants, would have to 
bear the resulting expenses and loss¬ 
es, and although Information could 
have been sought by interrogatories 
or by referring matter to counsel in 
district of motorist’s residence. 

U.S.—Sowers v. General Motors Corp., 

D.C.Pa., 16 P.R.D. 562. 

63- U.S.—Norton v. Cooper Jarrett, 

Inc., D.C.N.T., 1 F.R.D. 92. 

64. U.S.—Morrison Export Co. v. 

Goldstone, D.C.N.T., 12 F.R.D. 258. 

Xn action, by English citizen, and 
resident of London in United States 
District Court for the Southern Dis¬ 
trict of New York to recover five hun¬ 
dred thousand dollars as compensa¬ 
tion for services allegedly rendered 
in assisting defendants in sale of 
certain vessels, record failed to dis¬ 
close that taking of his deposition 


by defendants in New York would 
cause an unreasonable hardship, and 
he would be required to submit to 
such deposition without payment of 
traveling and living expenses by de¬ 
fendants. 

U.S.—Slade v. Transatlantic Financ¬ 
ing Corp., D.C.N.Y., 21 F.R.D. 146. 

65. U.S,—Rubin v. General Tire & 
Rubber Co., D.C.N.Y., 18 F.R.D. 
51. 

66. U.S.—Rubin v. General Tire & 
Rubber Co., supra. 

67. U.S.—^Boynton v, R. J. Reyn¬ 
olds Tobacco Co., D.C.Mass., 36 F. 
Supp. 593. 

68. U.S.—Peitzman v. City of Ill- 
mo, C.C.A.MO., 141 P.2d 956, cer¬ 
tiorari denied 66 S.Ct. 47, 323 U.S. 
718, 89 L.Ed, 677, rehearing denied 
65 S.Ct. 112, 323 U.S. 813. 89 L.Ed. 
647. 

69. U.S.—^Keller-Dorian Colorfllm 
Corp. V. Eastman Kodak Co., D.C. 
N.Y., 9 P.R.D. 432. 

Time for taking depositions under 

823 


practice prevailing prior to adop¬ 
tion of Federal Rules of Civil Pro¬ 
cedure see infra § 570. 

70. U.S.—In re American Anthra¬ 
cite & Bituminous Coal Corp, D.C. 
N.Y., 22 P.R.D. 504-~Zweifler v. 
Sleco Laces, Inc., D.C.N.Y., 11 F.R. 
D. 202. 

71. In action for accounting, issu¬ 
ance of order for taking of deposi¬ 
tions to show state of account will 
not be postponed until determina¬ 
tion that plaintiffs are entitled to an 
accounting, but the parties will be 
permitted to proceed until bad faith 
becomes apparent. 

U.S.—Pox V. House, D.C.Okl., 29 F. 
Supp. 673. 

72. U.S.—Crowley v. North British 
& Mercantile Ins. Co., D.C.S.C., 70 
P.Supp. 647, affirmed, C.C.A., 164 
P.2d 550. 

Stornelli v. U. S. Gypsum Co., 
D.C.N.Y., 2 P.R.D. 346. 

73. U.S.—^Frasier v. Twentieth Cen¬ 
tury-Pox Film Corp., D,C.Neb., 22 
P.R.D. 194. 
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delay in taking* steps to secure examination of a wit¬ 
ness after denial of a motion for an order forbidding 
the taking of the deposition of such witness does 
not constitute a waiver of right to take the deposi¬ 
tion Where the case is on the jury calendar but 
will not be reached for trial for at least ten days, 
it has been held that a party, although guilty of 
laches, will not be denied the right to take the deposi¬ 
tion of the other party, but the court, under such 
circumstances, may require tiiat the examination 
proceed continuously until terminated.'^ 5 

A deposition may be taken during a trial not as of 
right but within the discretion of the court.^® Under 
Rule 26 (d) (3) permitting the deposition of a wit¬ 
ness to be used by a party for any purpose if the 
court finds that the witness is at a greater distance 
than one hundred miles from the place of trial, the 
election of a party residing beyond such distance to 
take his own deposition for use as testimony during 
the trial should best be made prior to trial,'^'^ and 
even though under some circumstances the court 
may allow his deposition to be taken during a trial 
recess,*^® the need for such procedure must be con¬ 
vincing.'^ 9 Under Rule 26 (a) prior to its amend¬ 
ment, it was held that depositions could not be 
taken for discovery purposes in a pending action 
until' the court’s jurisdiction was determined.®® It 
has been held that depositions may be taken on a mo¬ 
tion for new trial,®^ 
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§ 570. Practice Prior to Federal Rules of Civ¬ 
il Procedure 

a. In general 

b. Whose deposition could be taken 

c. Notice; order for taking 

d. Officers or other persons authorized to 

take 

e. Time for taking 

f. Mode of taking 

g. Refusal of witness to attend or testify 

h. Return and use of depositions 

a. In General 

Prior to the adoption of the Federal Rules of Civil 
Procedure, the taking of depositions for use in the fed¬ 
eral courts In civil cases was provided for by statute and 
Equity Rules. 

Prior to the adoption of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., the taking of depositions 
for use in the federal courts was provided for by 
statute®2 and Equity Rules;®® but, except as so au¬ 
thorized, depositions could not be taken before 
trial.®^ It has been stated that there were two 
methods of taking testimony for use in the federal 
courts: (1) By deposition de bene esse. (2) By 
commission.®® The statute granting the right to take 
depositions de bene esse was in derogation of com¬ 
mon law, and was strictly construed.®® The provi¬ 
sions of such statute could not be employed for the 


74. U.S.—Gill V. Stolow, D.C.N.T,, 
18 F.R.I>. 323, 

75. U.S.—Havell v. Time, Inc,, D.C. 
N.T., 1 F.R.D. 439. 

76. XJ.S.—^Knox v Anderson, D.C.Ha- 
wall, 21 F,R.D. 97. 

77. U.S.—^Knox v. Anderson, supra. 

78. U.S.—^Knox v. Anderson, supr€u 

79. U.S,—^Knox V. Anderson, supra. 

80. U.S.—^Dehne v. Hillman Invest¬ 
ment Co., C.CA-Pa., 110 F.2d 466. 

Fox V. House, D.C.Okl., 29 F. 
Supp. 673. 

^eolal appearance 
District court obtained ”jurisdic- 
tlon,” within Rule 26(a) although 
such Jurisdiction was a limited ju¬ 
risdiction over defendants who ap¬ 
peared specially to challenge validity 
of service of process on them on 
ground that they did not maintain 
any place of business within juris¬ 
diction and had no agent within dis¬ 
trict on whom process could be 
served, 

U.S.—Silk V. Sieling, D.C.Pa., 7 F.R. 
D. 676. 

81. U.S.—^Elliott V. United Employ¬ 
ers Casualty Co.. D.QTex., 36 F. 
Supp. 781. 

82, U.S.—Audiffren Refrigerating 


I Mach. Co. V. General Electric Co„ 
D,C.N,J., 246 F. 783. 

25 C.J. p 819 note 36, 

83. U.S.—U. S. Gypsum Co. v. Mac- 
key Wall Plaster Co., Mont., 262 
F. 397, 164 C.C.A, 321. 

26 C.J. p 819 note 36. 

in TTnlted States supreme court, 
testimony could be taken only ac¬ 
cording to its rules. 

U.S.—The London Packet, 2 Wheat. 
371, 4 L.Ed. 264—^The Argo, Mass., 
2 Wheat. 287, 4 L.Ed. 241. 

84. U.S.—^Hanks Dental Ass'n v. In¬ 
ternational Tooth Crown Co., N.T., 
24 act. 700, 194 U.S. 303, 48 L.Ed. 
989—Ex parte Fisk, N.Y., 5 S.Ct 
724, 113 U.S. 713, 28 L.Bd. 1117. 

Shellabarger v. Oliver, C.C.Kan., 
64 F. 306. 

Beardsley v. Littell, C.C.N.T., 
Fed.Cas,No.l,186, 2 Ban. & A. 601, 
14 Blatchf. 102, 23 Int,Rev.Rec. 226, 
4 Cent.Law J. 270. 

Landis v, Pennsylvania R. Co., 
D.C.N.T., 63 F.2d 476—O’Brien v. 
Mackey, D.C.N.Y., 36 F,2d 89—^Bai¬ 
ley V. Texas Co., D.C.N.Y., 34 F.2d 
829—^Komblum v. Southern Pac. 
Co., D.C.N.Y., 34 F.2d 828. 

Fischer v. Automobile Supply 
Mfg: Co., D.C.3Sr.Y., 199 F. 191. 
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85. U.S.—^Price & Pierce v. Gilson 
Bros., D.C.N.Y., 68 F.2d 768. 

De bene esse 

The testimony of witnesses in civ¬ 
il causes could be taken by deposi¬ 
tion de bene esse. 

U.S.—^Huasteca Petroleum Co. v, U. 
S., D.C.N.Y., 14 F.2d 495. 

In, cases at law 

It was stated that, except as per¬ 
mitted under the statute for the tak¬ 
ing of depositions de bene esse, there 
was no method of examining witness^ 
es before trial in a case at law In 
the federal courts so that their evi¬ 
dence could be used on the trial. 
U.S.—Heister v. Lehigh & N. i R. 
Co., D.C.N.Y., 60 P.2d 928. 

86. U.S.—^Bell V. Morrison, Ky., 1 
I Pet. 351, 7 L.Ed. 174. 

Wilson Sewing Machine Co. v. 
Jackson, C.C.Md., 30 F.Cas.No.l7,- 
863, 1 Hughes 295. 

Huasteca Petroleum Co. v. U. S., 
D.C.N.Y., 14 F.2d 495. 

Depositions in foreign countries 
could not be taken under the statute 
providing for depositions de bene 
esse. 

U.S.—Cortes Co. v. Tannhauser, C.C. 
N.Y., 18 F. 667, 21 Blatchf. 662. 



35A C. J. S, 


FEDERAL CIVIL PROCEDURE § 570 


purpose of an examination before trial,87 and depo¬ 
sitions could be taken thereunder only for use on 
trial.88 Depositions de bene esse could not be taken 
in a foreign country. 89 

A party had an absolute right to take depositions 
de bene esse, and the court could not limit the rights 
given by the statute authorizing such depositions,90 
nor was such right impaired by the granting of per¬ 
mission for an examination before trial.9i The 
statute providing for the taking of depositions de 
bene esse was inapplicable to the taking of deposi¬ 
tions under a dedimus92 and to causes in the United 
States supreme court.93 Conversely, the rules for 
taking testimony by commission did not apply to tak¬ 
ing depositions de bene esse.94 A deposition taken 
under a state law before removal of the cause to the 
federal courts was as good a preservation of the 
testimony as though taken de bene esse under the 
federal law after removal.95 

In any case where it was necessary, in order to 


prevent a failure or delay of justice, any of the 
courts of the United States could grant a dedimus 
potestatem to take depositions according to common 
usage.98 The term ‘‘common usage” as used in such 
statute referred to the usage prevailing in the courts 
of the state in which the federal court might be sit- 
ting97 at the time the federal statute was enacted.98 
It did not import that the federal courts must adopt 
all the subsequent laws of a state concerning deposi¬ 
tions,99 but subsequent statutes could be followed, 
in the discretion of the court.^ 

The duty to follow the usage of the states in tak¬ 
ing depositions did not dispense with the necessity of 
a showing of the circumstances prescribed by the 
federal statutes as conditions under which deposi¬ 
tions might be taken but under some circum¬ 
stances objection in this regard might be waived.9 
Where the state law authorized the taking of the 
depositions of nonresidents, the federal court could 
grant a dedimus to take a deposition in a foreign 


87. U.S.—^Frost v. Barber, C.C.N.T., 
173 P. 847. 

Green v. Victor Talking Mach. 
Co., D.C.N.T., 15 F.2d 869. 

88. U.S.—Green v. Victor Talking 
Mach. Co., D.C.N.T., 16 P.2d 869. 

89. CaiLal Zone held sanae as foreign 
country. 

U.S.—^Huasteca Petroleum Co. v. U. 
S., D.C.N.T., 14 F.2d 496. 

90. U.S.—Price & Pierce v, Gilson 
Bros., D.C.N.Y., 58 F.2d 768. 

Notwithstanding state law 
Deposition of party could be ob¬ 
tained under statute, even though ex¬ 
amination before trial under state 
law was not permissible. 

U.S.—Bagdan Milk Co. v. Dairymen’s 
League Co-op. Ass’n, D.C.N.T., 44 
P.2d 855. 

Equity Buies, Buie 47, governing 
depositions, did not affect depositions 
authorized by statute. 

U.S.—^Dern v. Tanner, D.C.Mont., 60 
F.2d 626. 

91. U.S.—Keister v. Lehigh & N. E. 
R. Co., D.C.N.T., 60 P.2d 928. 

92. U.S.—Seargant v. Biddle, Del., 4 
Wheat 508, 4 L.Ed. 627. 

Jones V. Oregon Cent. R. Co., C. 
C.Or., 13 P.Cas.No.7,486, 3 Sawy. 
623. 

Nicholls V. White, D.C., 18 P. 
Cas.No.10,235, 1 Cranch, C.C. 68. 

18 C.J. p 608 note 49, p. 610 note 7. 

93. U.S.—The London Packet, 2 
Wheat 371, 4 L.Ed. 264—The Argo, 
Mass., 2 Wheat 287, 4 L.Ed. 241. 

At one time the practice prevailed 

of taking depositions de bene esse 
in the supreme court, but subsequent¬ 
ly this practice was held Improper, 
it being pointed out that depositions, 


In the supreme court could be taken 
only under the rules of that court 
U.S.—The Argo, supra. 

94. U.S.—^Price & Pierce v. Gilson 
Bros.. D.C.N.T., 68 P.2d 768—Bag- 
dan Milk Co. V. Dairymen’s League 
Co-op, Ass'n, D.C.N.Y., 44 F.2d 855. 

95. U.S.—Cervln v. W. T. Grant Co., 
C.C.A.Tex., 100 F.2d 163. 

Distance of residenoe 
A deposition properly taken in an 
action pending in a state court was 
not invalidated, where the cause was 
subsequently removed to a federal 
court, by the fact that, when taken, 
the witness resided less than one 
hundred miles from the place where 
the cause was pending. 

U.S.—^U. S. Life Ins. Co. v. Ross, Tex., 
102 P. 722, 42 C.C.A. 601, certiorari 
denied 21 S.Ct 916, 179 U.S. 683, 45 
L.Ed. 385. 

Bemoval before return 
I The fact that the cause was re¬ 
moved before the return was com¬ 
pleted, but after witness had been 
fully examined, did not defeat ad¬ 
missibility of deposition. 

U.S.—Cervin v. W, T. Grant Co., C. 
C,A.Tex., 100 F.2d 163. 

96. Preliminary examination 

This statute could not be Invoked 
merely for the purpose of a pre¬ 
liminary examination before trial of 
the adverse party. 

U.S.—Levinstein v. E. I. Du Pont de 
Nemours & Co., D.C.Mass., 258 P. 
667. 

Showing held Insuflloient 

U.S.—^Hawks V. Yancey, D.C.Tex., 

2 P.2d 471. 

Where a party ooxad take deposi¬ 
tions de bene esse, dedimus potesta¬ 
tem would not be granted. 
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U.S.—Helster v. Lehigh & N. E. R. 
Co., D.C.N.Y., 60 P.2d 928. 

97. U.S.—Giles v. Paxon, C.C.Iowa, 
36 P. 882. 

18 C.J. p 608 note 61, p 645 note 68. 
Special usage 

(1) The term “usage” was not ap¬ 
plicable to a special usage which 
existed by virtue of a state statute, 
such as taking the examination of a 
party in advance of the trial where 
the object was to ascertain facts in 
advance of the trial for some ulterior 
purpose, 

U.S.—Ex parte Fisk, N.Y., 6 S.Ct. 
724, 113 U.S. 713, 28 L.Ed. 1117. 

Turner v, Shackman, C.C.Mo., 27 
P. 183. 

18 C.J. p 608 note 56. 

(2) Such special usage, however, 
would be followed where there was 
a well grrounded apprehension of a 
failure or delay of justice. 

U.S.—^Zych V. American Car & Found¬ 
ry Co., C.C.MO., 127 P. 723. 

18 C.J. p 608 note 57. 

98. U.S.—^U. S. V. Fifty Boxes and 
Packages of Lace, D.C.N.Y., 92 P. 
601—U, S. V. Pings, D.C.N.Y., 4 
P. 714. 

99. U.S.—^U. S. V. Fifty Boxes and 
Packages of Lace, D.C.N.Y., 92 P. 
601. 

1. U.S.—^U. S. V. Fifty Boxes and 
Packages of Lace, supra. 

18 C.J. p 608 note 54. 

2. U.S. — ^Zych V. American Car & 
Foundry Co., C.C.Mo., 127 P. 722— 
Randall v. Venable, C.C.Tex., 17 P. 
162. 

3. U.S.—^Zych V. American Car & 
Foundry Co., C.C.Mo., 127 P. 723. 

18 C.J. p 608 note 59. 
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country,4 but not otherwise.^ The granting of a 
dedimus rested, to some extent at least, in the dis¬ 
cretion of the court.6 

The statute providing that any district court, on 
application to it as a court of equity, might, ac¬ 
cording to the usages of chancery, direct depositions 
to be taken in perpetuam rei memoriam, did not 
authorize the taking of such depositions where such 
testimony could be perpetuated by the use of ordi¬ 
nary methods J Such statute did not authorize pro¬ 
ceedings in equity by mere ex parte petition to take 
such depositions, without a bill filed, or process is¬ 
sued or served on the defendants in interest.^ 

The jurisdiction of the federal courts to entertain 
a bill to perpetuate testimony was said to arise from 
the general chancery jurisdiction of the court con¬ 
ferred by the Constitution.^ The court would only 
grant a dedimus to be used in a case over which it 
had jurisdiction.!® The federal courts were held to 
be authorized to appoint examiners to take testimony 
orally beyond the limits of the district in which a 
suit was pending.!! 

Scope of examination. The statutes authorized 
the taking of only such statements of witnesses as 


were within the realm of evidence.!^ On the 
taking of a deposition de bene esse, the witness, in 
response to a subpoena duces tecum, could be com¬ 
pelled to produce relevant and material documents.!^ 
Where a deposition was taken in one district for a 
suit pending in another district, unless the witness 
or evidence was privileged or it clearly appeared that 
the evidence could not be material or relevant, the 
practice was to take the evidence and to leave it to 
the primary court to determine whether it was com¬ 
petent, relevant, or material.!^ 

b. Whose Deposition Could Be Taken 

The testimony of a party could be taken by a deposi¬ 
tion de bene esse, provided he came within the terms of 
the authority granted; and the testimony of any wit¬ 
ness could be taken by deposition de bene esse if he lived 
at a greater distance from the place of trial than one 
hundred miles. 

Under R.S. § 863, 28 U.S.C.A. note prec. § 1781, 
the testimony of a party could be taken by a deposi¬ 
tion de bene esse,!^ provided he came within the 
terms of the authority granted.!® In accordance 
with the terms of this statute, the testimony of any 
witness could be taken by deposition de bene esse 
when the witness lived at a greater distance from the 
place of trial than one hundred miles,!^ and this 


4. IT.S.—Companla Azucarera Cu- 
Dana v. Ingraham, Maxwell & 
Beals, C.C.Conn., 180 F. 510. 
fi. Puerto Rico—Romero v. CaJaf, 
7 Puerto Rico Fed. 605. 
e. U.S.—Spellman v. Sullivan, C.C. 

A.N.Y., 61 F.2d 787. 

Discretion, held ahused 

U.S.—Spellman v. Sullivan, supra. 

7. U.S.—Petersime Incubator Co. v. 
Bundy Incubator Co., C.C.A.Ohio, 
93 F.2d 936. 

8. "So service on indispensable par- 
ties 

District court was without juris¬ 
diction of bill to perpetuate testi¬ 
mony involving patent over objec¬ 
tions of nonresident legal owner and 
sole licensee who were indispensable 
parties, although equitable owner re¬ 
sided In district. 

U.S.—^Union Solvents Corporation v. 
Butacet Corporation, D.C.Del., 2 F. 
Supp. 375. 

9. U.S. — ^Union Solvents Corpora¬ 
tion v. Butacet Corporation, supra. 

10. U.S.—U. S. v. Horn Hing, D.C. 
N.T., 48 F. 635. 

18 C.J. p 617 note 49. 

11. U.S.~White V. Toledo. St. L». & 
K. C. R. Co.. N.Y., 79 F. 133, 24 C. 
C.A. 467. 

Davis V. Davis, C.C.Mass., 90 F. 
791. 

IS C.J. p 624 note 17. 

12. U.S.—Oklahoma Gas & Electric 


Co. V. Bates Expanded Steel Truss 
Co., D.C.Del., 296 F. 281. 

13. Private property 

An objection that the documents 
called for were his private property 
and that the witness was not a party 
or interested in the pending action 
was without merit. 

U.S.—Buckeye Powder Co. v. Hazard 
Powder Co., D.C.Conn., 205 F. 827. 

14. U.S,—Acme Card System Co. v. 
Remington Rand Business Service, 
D,C.N.Y., 9 F.Supp. 1001. 

15. U.S.—^Anglo California Nat. Bank 
of San Francisco v. Lazard, C.C.A. 
Cal,, 106 F.2d 693, certiorari de¬ 
nied 60 S,Ct. 379, 308 U.S. 624, 84 
L.Ed. 621. 

Blood V. Morrin, C.C.Mo., 140 F. 
918—^Hartman v. Feenaughty, C.C. 
N.Y., 139 F. 887—International 

Tooth Crown Co. v. Carter, C.C.N. 
Y., 112 F. 396. 

Newcomb v. Universal Match 
Corporation, D.C.N.Y., 25 F.Supp. 
169. 

Bagdan Milk Co. v. Dairymen’s 
League Co-op. Ass’n, D C.N.Y., 44 F. 
2d 856—^Hawks v. Yancey, D.C.Tex., 
2 F.2d 471. 

An executor who is a party to, 
and interested in, the event of a 
cause was within an exception to a 
statute removing the disability of 
parties generally to testify, which 
precluded the testimony of an in¬ 
terested party in actions to which 
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personal representatives were par¬ 
ties. 

D.C.—Walker v. Parker, D.C., 29 F. 
Cas.No.17,082, 5 Cranch C.C. 639. 

18. U.S.—Ex parte Fisk, N.Y., 5 S. 
Ct. 724, 113 U.S. 713, 28 L.Ed. 1117. 

Frost V. Barber, C.C.N.Y., 173 F. 
847—Hartman v. Feenaughty, C.C. 
N.Y., 139 F. 887. 

Disalvo V. American Brass Co., 
D.C.N.Y., 20 F.Supp. 136. 

17. U.S.—^Anglo California Nat. 

Bank of San Francisco v. Lazard, 
C.C.ACal., 106 F.2d 693, certiorari 
denied 60 S.Ct. 379, 308 U.S. 624, 84 
LEd. 521. 

Jennings v. Smith, D.C.Ga., 244 
F. 836. 

18 C.J. p 615 note 86. 

Bnsluess office 

Purpose of statute authorizing 
depositions de bene esse was not 
thwarted even though witnesses had 
business offices other than at legal 
residence. 

U.S.—Bagdan Milk Co. v. Dairymen’s 
League Co-op. Ass’n, D.C.N.Y., 44 
P.2d 866. 

Measuring 

In determining whether witnesses 
lived within one hundred miles, the 
distance was measured by the ordi¬ 
nary, usual, and shortest route of 
public travel. 

U.S.—Green v. Victor Talking Mach. 
Co., D.C.N.Y., 16 F.2d 869, 
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right could not be taken away by the court or 
judge.^^ However, the statute conferring the right 
applied only to depositions de bene esse,^^ not to the 
taking of testimony in a foreign country and 
a dedimus potestatem to take testimony other than de 
bene esse would not issue, although the witness lived 
more than one hundred miles from the place of trial, 
unless it appeared that the deposition was necessary 
to prevent a failure or delay of justice.^i 

Depositions could also be taken when the witness 
was bound on a voyage to sea or was about to go 
out of the United States .22 A party would not be 
limited in advance as to the number of witnesses 
whose evidence he might take by deposition unless 
it appeared from the nature of the issues that the 
number was unreasonable and unnecessary.23 

c. Notice; Order for Taking 

It was necessary that notice of the intention to take 
depositions be given as required by either the federal 
statutes or the laws of the state in which the court was 
held. A specific formal order for taking was held not 
required. 

Under the practice prior to adoption of the Fed' 
eral Rules of Civil Procedure, the federal courts 
could pursue the practice of the state courts in 
which they were sitting with reference to notice of 
time and place of taking depositions.^^ It was nec¬ 


essary that notice of the intention to take depositions 
be given as required by either the federal statutes or 
the laws of the state in which the court was held.^^ 
It was not necessary for the notice to state the rea¬ 
son for taking the deposition.26 In a proceeding to 
take a deposition dedimus potestatem, it was neces¬ 
sary to cite the party against whom relief was 
sought. 2 7 

Order for taking. Where a deposition was tak¬ 
en within the time allowed by Equity Rules, Rule 
47, and where the witness resided more than one 
hundred miles away, it was held that his deposition 
de bene ess e was properly taken although a specific 
and formal order in the record for its taking was 

lacking. 28 

d. Officers or Other Persons Authorized to Take 

Depositions de bene esse could be taken only before 
the officers or persons designated by the statute. 

Under the statute designating the officials before 
whom depositions de bene esse could be taken, au¬ 
thority in this respect was conferred on the judge 
who was to hear the cause,23 a “justice'’2t) or judge^i 
of a county court, a judge of a probate court, such 
court being a court of record and possessing a seal,^2 
a justice of the peace, if taken under a rule,33 and a 
notary public; 34 but authority in this respect was 


state practice 

The federal courts would not fol¬ 
low the state practice In admitting 
in evidence, on the ground of dis¬ 
tant residence, depositions of wit¬ 
nesses residing at a less distance 
than one hundred miles. 

U.S.—Curtis V. Central R. Co., CC. 
Ind., 6 P.Cas.No.3,501, 6 McLean 
401—Dreskill v. Parish, C.C.Ohio, 
7 P.Cas.No.4,076, 5 McLean 241. 
“lives” 

Within the meaning of the federal 
statutes, a witness “lives” where he 
is sojourning, residing, or abiding 
for any lawful purpose. 

U.S.—Mutual Ben. Life Ins. Co. v. 
Robison, Iowa, 58 P. 723, 7 C.C.A. 
444, 22 L.R.A. 325. 

Temporary sojourn, not place of 
domicile, was determinative. 

U.S.—Selden v. Concordia Fire Ins. 
Co. of Milwaukee, D.C.N.Y., 49 P.2d 
474. 

18. U.S.—In re National Equipment 
Co., N.T., 196 P. 488, 115 C.C.A. 
398, certiorari denied 32 S.Ct. 836, 
/325 U.S. 701, 66 L.Ed. 1264. 

19. U.S.—Sergeant v. Biddle, Del., 4 
Wheat. 508, 4 L.Ed. 627. 

Warren v. Younger, C.C.Tex., 18 
F. 869. 

Curtis V. Central R. Co., C.C.Ind., 
6 P.Cas.No.3,601, 6 McLean 401. 

18 C.J. p 615 note 88. 


20. U.S.—Compania Azucarera Cu- 
bana v. Ingraham, Maxwell & 
Beals, C,C.Conn., 180 P. 516—The 
Alexandra, D.C.S.C., 104 F. 904— 
Bird V. Halsy, C.C.Va., 87 P. 671 
—Cortes Co, v. Tannhauser, C.C. 
N.Y., 18 P. 667, 21 Blatchf. 552. 

18 C.J. p 615 note 89. 

21. U.S.—Magone v. Colorado Smelt¬ 
ing & Mining Co., C.C.Mont., 135 P. 
846—^Zych v. American Car & 
Foundry Co., C.C.Mo., 127 F. 723. 

22. U.S.—Magone v. Colorado Smelt¬ 
ing & Mining Co., C.C.Mont., 136 
F. 846. 

Contra^ under earlier statute 
U.S.—The Samuel, R.I., 1 Wheat. 9, 
4 L.Ed. 23. 

23. U.S.—Carrara Paint Agencv Co. 
V. Carrara Paint Co., C.C.I11., 137 
F. 319. 

24- U.S.—U. S. V. Louisville & NT. R. 
Co., D.C.Tenn,, 18 P. 480. 

25. U.S.—Porter v. Cooke, D.C.La., 
20 P.Supp. 681. 

Jones V. Illinois Cent R. Co., D. 
C.M1SS., 260 P. 488. 

26. U.S.—^Nieman v. Plough Chemi¬ 
cal Co., C.C.A.Ohio, 22 P.2d 73, cer¬ 
tiorari denied 48 S.Ct. 563, 277 U.S. 
603, 72 L.Ed, lOlO. 

18 C.J. p 662 note 2. 

27- U.S.—Todd Engineering Dry | 
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Dock & Repair Co. v. U. S., C.C.A. 
La., 32 F.2d 734. 

28. U.S.—Reflectolyte Co. v. Edwin 
P. Guth Co., D.C.Mo., 31 P.2d 777. 

29. U.S.—Jennings v. Smith, D.C.Ga., 
244 P. 836. 

30. U.S.—Smith v. Williams, D.C.N. 
Y., 22 P.Cas.No.13,127. 

31. U.S.—^Voce V. Lawrence, C.C.Ill., 
28 F.Cas.No.16,979, 4 McLean 203. 

32. U.S.—Merrill v. Dawson, C.C. 
Ark., 17 P.Cas.No.9,469. Hempst. 
663, affirmed 11 How. 375, 13 L.Ed. 
736. 

33. U.S.—Banert v. Day, Pa., 2 F. 
Cas.No.836, 3 Wash.C.C. 243. 

34. U.S.—Cortes Co. v. Tannhauser, 
C.C.N.Y., 18 P. 667, 21 Blatchf. 
662. 

Dlnsmore v. Maroney, C.C.N.Y., 
7 P.Cas.No.3,920, 4 Blatchf. 416. 
Foreign notaries 

The statute did not authorize the 
taking of depositions before no¬ 
taries of foreign countries. 

U.S.—Cortes Co. v. Tannhauser, C.C. 

N.Y., 18 P. 667, 21 Blatchf. 562. 
Notary not named in notice 
The fact that the deposition was 
not taken before the notary named 
in the notice was not necessarily 
fatal. 

U.S.—Gormley v. Bunyan, Ill., ll S. 
Ct., 453, 138 U.S. 623, 34 L.Ed. 1086. 
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not conferred upon a judge of a city court^S or a 
judge of a county commissioner’s court.^^ Under 
the former Equity Rules, counsel could agree that 
the deposition of a witness might be taken in their 
presence, at the office of one of them, in the ab¬ 
sence of the examiner but under his constructive 

direction. 3 7 

The fees of a commissioner taking depositions 
were fixed by statute.^^ 

e. Time for Taking 

Equity Rules prescribing the time for taking deposi¬ 
tions under statute did not limit the power of the court 
by order to permit the taking of depositions at any time. 

Equity Rules, Rule 47, provided that depositions of 
plaintiff should be taken and filed within sixty days 
from the time the cause was at issue, and defendant’s 
within thirty days from the expiration of the time 
for the filing of plaintiff’s depositions, and rebutting 
depositions by either party within twenty days after 
the time for taking original depositions expired.39 
Under Rule 56, after the time had elapsed for taking 
and filing depositions the case was to be placed on 
the trial calendar, and thereafter no further testi¬ 
mony by deposition could be taken except for some 
strong reason shown by affidavit^® In every such 
application the reasons why the testimony of the 
witness could not be had orally on the trial, and why 
his deposition had not been taken before, were re¬ 


quired to be set forth, together with the testimony 
which it was expected the witness would give."*! 

These Rules merely prescribed an orderly proce¬ 
dure for the taking of depositions as provided by 
statute, and did not limit the power of the court by 
order to permit the taking of depositions at any 
time,but an authorization from the court was 
necessary in order to take depositions at a time other 
than that fixed by the Rules.^3 Although the parties 
could waive provisions of the Rule for their bene¬ 
fit,where depositions were sought the full time 
given by the Rule was allowed.^ 5 

Depositions could be taken under the federal stat¬ 
utes providing therefor, notwithstanding the expira¬ 
tion of a rule to take depositions,^3 

f. Mode of Taking 

Equity Rules relating to the taking of depositions 
were in aid of the federal statutes and not in derogation 
thereof. 

The provisions of Equity Rules, Rule 47, relating 
to the taking of depositions, were in aid of the fed¬ 
eral statutes and not in derogation thereof.**7 in 
addition to the mode of taking depositions of wit¬ 
nesses in causes pending at law or in equity in the 
federal courts, it was lawful to take depositions 
of witnesses in the mode prescribed by the laws of 
the state in which the courts were held 3 but it 


Nieman v. Ploug-h Chemical Co., 
C.C.A.Ohlo, 22 F.2d 73, certiorari 
denied 48 S.Ct. 563, 277 U.S. 603, 
72 L.Ed. 1010. 

35. U.S.—Foreman v, Holmead, D.C., 
9 F.Cas.No.4,936, 5 Cranch C.C, 
162. 

3 S, U.S.—Garey v. Union Bank, D. 
C., 10 F.Cas.No.5,241a, 3 Cranch C. 
C. 91, affirmed 5 Pet. 99, 8 KEd. 
60. 

37. U.S.—Ballard v. McCluskey, C.C. 
N.T., 62 F. 677. 

33. SepoBltioii used In several cases 
Where a deposition taken by a spe¬ 
cial examiner was used In several 
cases tried together, he was entitled 
to the statutory fee in but one case, 
and the amount allowed for certify¬ 
ing and filing the depositions in the 
other case. 

U.S.—^Li. E. Waterman Co. v. Lock- 
wood, C.C.Mass., 128 F. 174. 

39- U.S.—Kandle v. U. S., aC-A.N. 
J., 4 F.2d 183. 

Canse was at issue when the an¬ 
swer was filed. 

U.S.—Spellman v. Sullivlan, C.C.A. 

N.T.. 61 F.2d 787. 

Failure to object 

Defendant’s failure to object to 
setting of case for trial during time 


for taking and filing depositions left 
disposition of Its motion for continu¬ 
ance to take depositions within 
court's discretion. 

U.S.—Continental Casualty Co, v, U. 

5., for Use of Ainsworth, C.CA.. 

111., 68 F.2d 577, certiorari denied 
64 S.Ct. 774, 292 U.S. 641, 78 L. 
Ed. 1493, rehearing denied 54 S.Ct. 
862, 292 U.S. 615, 78 L.Ed. 1474. 

40- U.S.—Carnegie Steel Co. v. Col¬ 
orado Fuel & Iron Co., C.C.A.C 0 I 0 ., 
14 F.2d 1, certiorari denied 47 S. 
Ct 240, 273 U.S. 731, 71 L.Ed. 863. 

41- U.S.—^Meyers v. Occidental Oil 
Corporation, D.C.Del., 283 F, 703. 

42. U.S.—^U. S. Gypsum Co. v. Mack¬ 
ey Wall Plaster Co., Mont., 252 F. 
397, 164 C.CA- 821. 

Radio Corporation of America v. 

B. J. Edmond & Co., D.C.N.T., 18 F. 
2d 281—^Audiffren Refrigerator 
Mach. Co, V. General Electric Co., 
D.C.N.J., 246 F. 783—Iowa Wash¬ 
ing Mach. Co. V. Ward, D.C.N.Y., 
227 F. 1004, affirmed 234 F. 88, 148 

C. C.A. 104. 

21 C.J. p 554 note 96 [a] (2). 

43. U.S.—^Audiffren Refrigerating 

Mach. Co. V. General Electric Co., 

D. C.N.J.. 246 F. 783—Block v. Ar- 
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rowsmith Mfg. Co., D.C.N.J., 243 F. 
776. 

18 C.J. p 646 notes 76, 77. 

44. U.S.—^Deutsch v. Southern Im¬ 
provement & Securities Corpora¬ 
tion, D.C.Tex., 63 F.2d 96—Con¬ 
crete Mixing & Conveying Co. v. 
Great Western Power Co. of Cali¬ 
fornia, D.C.Cal., 46 P.2d 331, ap¬ 
peal dismissed, C.C.A., 48 F.2d 1072. 

45. U.S.—Spellman v. Sullivlan, C.C. 
A.N.T., 61 F.2d 787. 

46. U.S.—^Buckingham v. Burgess, C. 
C.Ind., 4 F.Cas.No.2,088, 3 McLean 
868 . 

47. U.S.—^Refiectolyte Co. v. Edwin 
F. Guth Co., D C.Mo., 31 F.2d 777. 

48. U.S.—Cook V. Flagg, D.C.N.T., 
233 F. 713. 

25 C.J. p 819 note 37. 

XTotlce 

Names of witnesses need not bo 
set out in notice of intention to take 
depositions in federal equity case, 
where state statutes did not so re¬ 
quire. 

U.S.—^Reflectolyte Co. v. Edwin P. 

Guth Co., D.C.M 0 ., 31 F.2d 777. 
Oath 

In taking depositions de bene esse 
the requirements of the state stat¬ 
utes as to the form of the oath glv- 
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was not necessary, in order for a deposition to be 
admissible, that it be taken in accordance with the 
state procedure, conformity with the federal proce¬ 
dure being- sufficient.'*® 

It was not necessary that the deposition be sub¬ 
scribed and sworn to at the time the testimony 
was given.50 In granting a dedimus for the taking 
of depositions in a foreign country, the court could, 
if the parties so desired, provide that the examina¬ 
tion should be oral.^i 

g. Refusal of Witness to Attend or Testify 

In a proper case, a party could be compelled to ap¬ 
pear and testify by deposition de bene esse at any place 
where he was found and served with subpoena. 

Where it was proper to take his deposition de bene 
esse, a party could be compelled to appear and tes¬ 
tify by deposition at any place where he was found 
and served with subpcena.52 After the service of 
proper notice, a party could procure subpoenas, com¬ 
pelling the attendance of witnesses, by appropriate 
application to the federal court of the district 
wherein depositions de bene esse were to be taken.^® 
Where the deposition was taken in a district other 
than that in which the action was pending, it was 
generally held that the court of such district could 
compel a witness to give his testimony but a 
commission must have been issued for the taking 
of the testimony by the court in which the suit was 
pending in order to require a witness to appear and 
give depositions,®^ or to authorize a federal court 


to compel answers by a witness being examined.®® 

In proceedings for contempt against a witness for 
refusal to obey a subpoena of a federal court issued 
pursuant to a commission granted by a court of 
another district to take depositions, the court could 
not inquire into the jurisdiction of the court which 
issued the commission.®'^ The suppression of 
depositions was not the remedy in equity and bank¬ 
ruptcy for refusal of a witness to answer or produce 
material evidence, but the remedy was an enforced 
order of the proper court that the witness answer 
or produce the evidence.®® 

h. Return and Use of Depositions 

A state rule as to the filing of depositions was not 
binding on a federal court, but a deposition which was 
not taken in conformity with either the federal or state 
laws could be suppressed. The deposition of a witness 
living more than one hundred miles from the place of 
trial was admissible In evidence. 

A State rule requiring every deposition intended to 
be read in evidence on the trial to be filed at least 
one day before trial was not binding on a federal 
court.®® The certificate and caption thereto were 
held to be conclusive as to the cause of taking the 
deposition.®® 

Proceedings after return, A district court rule, 
relating to depositions de bene esse, that on the re¬ 
turn of a commission the clerk shall open and file 
it forthwith in his office was valid and not inconsist¬ 
ent with the statute requiring such depositions to 
remain under seal until opened in court.®^ A depo- 


en on examination of the witness 
could be followed. 

U.S.—^Wilson Sewing Mach. Co, v. 
Jackson, C.C.Md., 30 F.Cas.No.l7,- 
853, 1 Hughes 295. 

Ho additional rights 

(1) This provision merely provid¬ 
ed an additional method, and did 
not confer any additional rights to 
take testimony. 

U.S.—Smith V. International Mercan¬ 
tile Co.. C.C.N.J., 164 F. 786. 

18 C.J. p 646 notes 69, 71—25 C.J. p 
819 note 38. 

(2) The federal courts would not 
authorize the taking of depositions 
under the statutes of a state which 
conflicted with the act of congress 
relating to depositions In similar or 
analogous cases. 

U.S.—^Randall v. Venable, C.C.Tex., 17 
F. 162. 

49. U.S.—Nieman v. Plough Chemi¬ 
cal Co., C.C.A.Ohio, 22 F.2d 73, cer^ 
tlorarl denied 48 S.Ct 663, 277 U.S. 
603, 72 L..Ed. 1010. 

18 C.J. p 646 note 72. 

Oath 

Where a deposition de bene esse 


was taken under the federal proce¬ 
dure, the witness had to be sworn to 
testify the whole truth on the entire 
subject matter of the deposition. 

U.S.—^Wilson Sewing Mach. Co. v. 
Jackson, C.C.Md., 30 F.Cas.No.l7,- 
853, 1 Hughes 295. 

50. U.S,—^Nieman v. Plough Chemi¬ 
cal Co., C.C.A.Ohio, 22 F.2d 73, cer¬ 
tiorari denied 48 S.Ct. 663, 277 U.S. 
603, 72 L.Ed. 1010. 

61. U.S.—^Encyclopsedia Britannica 

Co. V. Werner Co., C.C.N.J., 138 F. 
461—Edison Electric Co. v. West- 
inghouse, C.C.N.J., 138 F. 460— 
BischofEshelm v. Baltzer, C.C.N.T., 
10 F. 1, 20 Blatchf. 229. 

52. U.S.—^Blood V. Morrin, C.C.Mo., 
140 F. 918. 

Before cause at issue 
A witness in an equity case could 
not be compelled to give his deposi¬ 
tion before the cause was at Issue, 
and hence his refusal so to testify 
when subpoenaed was not a contempt 
of the court issuing the subpoena. 

U.S.—^Flower v. MacGinniss, N.Y., 
112 F. 377. 60 C.C.A. 291. 

829 


53. U.S.—Heister v. Lehigh & N. E. 

R. Co., D.C.N.Y., 60 F.2d 928. 

64. U.S.—Butte & B. Consol. Min. 
Co. V. Montana Ore Purchasing Co., 
C.C.]Sr.Y., 139 F. 843—In re Allis, 
aaWis., 44 F. 216. 

Contra In re Klnsgley, C.C.N.Y., 186 
F. 1006. 

55. U.S.—Stevens v. Missouri, K, & 
T. R. Co„ C.C.MO., 104 F. 934. 

56. U.S.—In re Robert Gair Co., 
Mass., 196 F. 492, 116 C.C.A. 67. 

67. U.S.—Levinstein v. E. I. Du 
Pont de Nemours & Co., D.C.Del., 
268 F. 662. 

58. U.S.—Scherer v. Everest, Iowa, 
168 F. 822, 94 C.C.A. 346. 

69. U.S.—Walker v. Collins, Kan., 
59 F. 70, 8 C.C.A. 1, reversed on 
other grounds 17 S.Ct. 738, 167 U. 

S. 57, 42 L.Ed. 76. 

25 C.J. p 812 note 89. 

60. D.C.—^Wheaton v. Love, D.C., 29 
P.Cas.No.17,486, 1 Crunch C.C. 461. 

61. U.S.—Louis Werner Stave Co. 
V. Marden, Orth & Hastings Co., 
C.C.A.N.Y., 280 F. 601. 
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sition which was not taken in conformity vrith ei¬ 
ther the federal or state laws could he suppressed.®^ 

Use of depositions. The deposition of a witness 
living more than one hundred miles from the place 
of trial was admissible.®® If a witness was avail¬ 
able at the time of trial, his deposition could not be 
used, but the objecting party was required to show 
availability.®^ The suppression of depositions pre¬ 


senting only character evidence was not error where 
the party had already been permitted to call more 
character witnesses than permitted by court rule.®® 
In determining whether objections to the form of 
questions not made at the time of taking the deposi¬ 
tion were waived, the decisions of the federal courts 
were controlling in the absence of an applicable 
state statute.®® 


2. Proceedings 


a. In General 


§ 571. In General 

Generally, depositions can be taken only as prescrib¬ 
ed by the Federal Rules of Civil Procedure. 

As a general rule, in the absence of a stipulation 
under Rule 29, depositions can be taken only as pre¬ 
scribed by the Federal Rules of Civil Procedure.®^ 
Rule 30 prescribes the procedure to be followed 
when a deposition is secured on oral examination, 
and Rule 31 governs proceedings for depositions on 
written interrogatories. Under Rule 30, a party 
desiring to take the deposition of any person on oral 
examination need only give reasonable notice in 
writing to every other party to the action, without 
application to the court, as discussed infra § 576; 
and under the provisions of Rule 26 (a), leave of 
court is required for the taking of depositions only 
where plaintiff serves notice of examination within 
twenty days after commencement of the action, as 
considered infra § 572. Where examination within 
the prescribed time is sought, a motion for the grant¬ 
ing of leave by the court is required, as stated infra 
§ 574, and the court will then, in a proper case, order 
the taking of the deposition, infra § 575. Where a 
party proceeds by notice to examine, without obtain¬ 
ing leave of court, the adverse party or person to be 


examined may on motion, for good cause shown, 
obtain an order of court that the deposition shall not 
be taken, or that the notice of examination be limit¬ 
ed in some other respect, as discussed infra §§ 597- 
607. 

Proceedings to take depositions under the practice 
prevailing prior to adoption of the Federal Rules 
of Civil Procedure are considered supra § 570. 

§ 572. Leave of Court 

A plaintiff desiring to take depositions must obtain 
leave of court therefor only where he serves notice of 
the taking within twenty days after commencement of 
the action; but a defendant may serve notice of exami¬ 
nation at any time after the commencement of the ac¬ 
tion without obtaining leave of court. 

Under the Federal Rules of Civil Procedure, Rule 
26 (a), 28 U.S.C.A., after twenty days from the com¬ 
mencement of the action, depositions may be taken 
by plaintiff without leave of court;®® but such 
leave, granted with or without notice, must be ob¬ 
tained if notice of the taking is served by the plain¬ 
tiff within twenty days after commencement of the 
action.®® Defendant, however, may serve his notice 
of examination at any time after the commencement 
of the action, without necessity of obtaining leave 
of court 


62. 19‘otice 

Where no notice was given as re¬ 
quired by federal and state laws, the 
deposition was suppressed. 

U.S.—Jones v. Illinois Cent. R. Co., 
D.C.Miss., 260 F. 488. 

63. U.S.—M. Witmark & Sons v. 
Calloway, D.C.Tenn., 22 F.2d 412. 

64. U.S.—Seiden v. Concordia Fire 
Ins. Co. of Milwaukee, D.C.N.Y., 
49 F.2d 474. 

65. U.S.—Smith v. Daniel, C.C.A. 
Tenn., 46 F.2d 740, certiorari de¬ 
nied 51 S.Ct 661, 283 U.S. 852, 75 
L.Bd. 1460. 

66. U.S.—Order of United Commer¬ 
cial Travelers of America v. Tripp, 
C.C.A.Ohlo, 63 F.2d 37. 

67- U.S.—Boiczuk v. Baltimore & O. 
R. Co., 5 F.R.D. 18—Spaeth v. War¬ 


ner Bros. Pictures, D.C.N.T., 1 F. 
R.D. 729. 

68. U.S.—Steamship Co. of 1949 v. 
China Union Lines, Hong Kong, 
Limited, D.C.N'.X., 123 F.Supp. 802 
—^Barclay & Co. v. Necchl Sewing 
Mach. Sales Corp., D.C.N.Y., 101 
F.Supp, 616. 

Seaboard Machinery Corp. v. 
Seaboard Machinery Corp., D.C.N. 
Y., 16 F,R.D. 40—U. S. v. The LV 
No. 134, D.C.N.Y., 14 F.R.D. 261 
—Babolia v. Local 466, Teamsters 
& Chauffeurs Union, D.C.N.Y., 11 
F.R.D. 423. 

Case removed from state court 
Where notice to take defendant’s 
deposition was served after twenty 
days from commencement of action 
in state court, leave of court to take 
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such deposition was not required, al¬ 
though such notice was served with¬ 
in twenty days after removal of the 
action to federal court. 

U.S.—Schllling-Hillier S. A. Indus¬ 
trial E Comercial v. Vlrginia-Caro- 
llna Chemical Corp., D.C.N.Y., 19 
P.R.D. 271—^Prinlas v. Andreadis, 
D.C.N.Y., 12 F.R.D. 490. 

69. U.S.—In re American Anthracite 
& Bituminous Coal Corp., D.C.N.Y., 
22 P.R.D. 604—^Mell v. Mlnkowitz, 
D.C.N.Y., 13 F.R.D. 25—Babolia v. 
Local 456, Teamsters & Chauffeurs 
Union, D.C.N.Y., 11 F.R.D. 423— 
Bergen Toy & Novelty Co. v. Sha- 
land, D.C.N.Y., ll P.R.D. 208. 

70. U.S.—Brause v. Travelers Fire 
Ins. Co., D.C.N.Y., 19 F.R.D. 231— 
Apex Accessories Co. v. Speldel 
Corp., D.C.N.Y., 11 F.R.D. 600. 
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In fixing the twenty-day period provided for by 
Rule 26 (a) as the determining factor in obtaining 
depositions on notice of examination without leave 
of court, the phrase “commencement of the action” 
is to be construed in accordance with Rule 3 which 
states when a civil action has commenced, and hence 
the phrase means time of filing the complaint with 
the court.^^ The purpose of the twenty-day period 
following the commencement of the action is to 
allow defendant sufficient time to inform himself 
of the nature of the claim against him,'^^ and the 
court will not allow this purpose to be circumvented 
by plaintiff by his delay in delivery of summons to 
a marshal until all or part of the twenty-day period 

has elapsed.'^S 

It is a matter for exercise of judicial discretion 
whether or not to grant leave to take depositions 
prior to expiration of twenty days from the com¬ 
mencement of the action, and such leave is not 
granted pro forma, as discussed infra § 573. 

Rule prior to amendment. Under Rule 26 (a), 
as originally adopted, the testimony of any person 


could be taken by deposition as a matter of right 
after the answer was served, but, before the answer 
was served, it could be taken only by leave of 

court 

§ 573. - Grounds for Granting Leave; 

Discretion of Court 

A motion for leave of court to examine a party or 
witness within twenty days of the commencement of the 
action is addressed to the discretion of the court, and 
such leave will not be granted unless plaintiff can show 
that he will be prejudiced by having to wait the re¬ 
quired period before he can examine without leave of 
court. 

Under Federal Rules of Civil Procedure, Rule 26 
(a), 28 U.S.C.A., requiring leave of court for the 
taking of depositions prior to the expiration of 
twenty days from the commencement of the action, 
a motion for leave to examine a party or witness is 
addressed to the discretion of the court.*^5 Permis¬ 
sion to take depositions prior to expiration of twenty 
days from the commencement of the action is not 


£aclE of responsive pleadlnsr 
Where at time defendant filed an¬ 
swer in which it interposed two coun¬ 
terclaims, defendant also served 
plaintiff with a notice of taking depo¬ 
sition of plaintiff, defendant being 
party first to serve notice was enti¬ 
tled to first examination and defend¬ 
ant was not required to wait until 
pleading responsive to counterclaims 
was served, but could take plaintiff’s 
depositions without leave of court as 
soon as action was commenced. 

U.S.—Zweifler v. Sleco Laces, Inc., 
D.C.N.Y., 11 F.B.D. 202. 

71. U.S.—Edwin H, Morris & Co. 
V. Warner Bros. Pictures, D.C.N.Y., 
10 F.R.D. 236, 238. 

“The purpose of the 20-day delay 
required before a plaintiff may notice 
the taking of defendant’s deposition 
is undoubtedly to give the defendant 
time to examine the complaint and 
secure an attorney. See Note of Ad¬ 
visory Committee on Amendments to 
Rules, following amended Rule 26. 
It does not follow that the running 
of the 20-day period should not start 
until the complaint is served on the 
defendant; if the latter were the 
rule, administrative difficulties would 
ensue, especially in multi-defendant 
cases where, as here, the complaint 
was served on different defendants on 
different days. By selecting the date 
of the filing of the complaint, the 
drafters of the rule fixed a readily 
discernible and easily administered 
point in time.” 

U.S.—^Edwin H. Morris & Co. v. War¬ 
ner Bros. Pictures, supra. 

72. U.S.—^Netter v. Ashland Paper 


Mills. Inc., D.C.N.Y., 19 F.RD. 529 
—^Prinias v. Andreadis, D.C.N.Y., 12 
F.R.D. 490. 

73. U.S.—^Netter v. Ashland Paper 
Mills, Inc., D.C.N.Y., 19 P.R.D. 629. 

Prompt delivery required 
Rule 26(a), requiring plaintiff to 
obtain leave of court to file notice 
for taking of depositions within twen¬ 
ty days after commencement of ac¬ 
tion, is to be taken in conjunction 
with Rule requiring forthwith deliv¬ 
ery of summons after filing of com¬ 
plaint, and contemplates that on de¬ 
livery of summons to marshal, serv¬ 
ice thereof, together with complaint, 
will be effected promptly and in due 
course, thereby affording defendant 
opportunity to engage lawyer before 
he is called on to submit to exam¬ 
ination. 

U.S—Caribbean Const. Corp. v. Ken¬ 
nedy Van Saun Mfg. & Eng. Corp., 
D.C.N.Y., 13 P.R.D. 124. 

74. U.S,—Fox V. House, D.C.Okl., 29 
F Supp. 673. 

Bander v. Breslauer, D.C.N.Y., 8 
F.RD. 72—Barili v. Bianchl, D.C. 
Cal., 6 F.RD. 350—Savage v. 
Isthmian S. S. Co., D.C.Pa., 6 F.R. 
D. 311—Application of Wisconsin 
Alumni Research Foundation, D.C. 
N.J., 4 F.R.D. 263—U. S. ex rel. 
Edelstein v. Brussell Sewing Mach. 
Co., D.C.N.Y., 3 F.R.D. 87—Sund 
V. Club Beachcombers, D.C.N.Y., 2 
F.R.D. 246—^Madsen v. Palmer, D.C. 
N.Y., 2 F.RD. 13—Spaeth v. War¬ 
ner Bros. Pictures, D.C.N.Y., 1 F. 
R.D. 729—Brach v. MacFadden Pub¬ 
lications, D.C.N.Y., 1 P.R.D. 446— 
Seman v. Leibovitz, D.C.Pa., 1 P.R. 
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D. 280—Lyons v. Bronx Towing 
Line. D.C.N.Y., 1 P R.D. 52. 

D.C.—Sokolin V. Estes, 131 P.2d 351, 
76 U.S.APP.D.C. 357. 

Dismissal of complaint 

(1) After dismissal of complaint 
the status of the case was that of an 
action pending without pleadings, 
and the examination of witnesses 
could not be had without an order. 
U.S.—Rejsenhoff v. Colonial Nav. Co., 

D.C.N.Y., 1 F.RD. 395. 

(2) A motion to take depositions, 
made after the dismissal of the com¬ 
plaint, was denied. 

U.S.—Boro Hall Corporation v. Gen¬ 
eral Motors Corporation, D.C.N.Y., 
37 P.Supp. 999. 

Deponent about to leave Jurisdiction 

Where there was reason to believe 
that defendant might leave Jurisdic¬ 
tion of the district court, thus ren¬ 
dering a future attempt to take his 
deposition difficult, defendant’s mo¬ 
tion to vacate notice to take deposi¬ 
tion pursuant to Federal Rule was 
denied, even though defendant was 
technically correct in objecting to 
the notice on ground that it was pre¬ 
mature because not in compliance 
with provision of the Rule that ex¬ 
amination before answer may be had 
only on leave of court. 

U.S.—Walker v. Walker, D.C.N.Y., 1 
P.R.D. 779. 

75. U.S.—Babolia v. Local 456, 
Teamsters & Chauffeurs Union, D. 
C.N.Y., 11 P.R.D. 423. 

Dlsoretioa. held not abused 
U.S.—Russo V. U. S., C.A.N.Y., 241 
P.2d 285, certiorari denied 78 S.Ct. 
18, 355 U.S. 816, 2 L.Ed.2d 33. 
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granted pro forma by the court,and indeed it 
has been held that it is only in exceptional cases 
that leave to examine will be granted at such time.'^^ 
A plaintiff will not be given such leave unless he 
can show that he will be prejudiced by having to 
wait the required period,*^8 as where a prospective 
witness is about to le^ve the jurisdiction permanent¬ 
ly or for a long period, or where the prospective 
witness is infirmJ^ A desire on the part of plaintiff 
to secure priority over a possible attempt on the part 
of defendant to take depositions is not sufficient 
reason for granting leave of court to plaintiff to take 
depositions prior to the expiration of twenty days 
from the commencement of the action. 

Similarly, an application under Rule 26 (a), prior 
to its amendment, for leave to examine a witness 
prior to answer was addressed to the discretion of 
the court,81 and in passing on such an application, 
the court was bound to exercise a sound discretion 
based on a showing of necessity, or of a showing 


that it would be prejudicial to the party seeking the 
order to be compelled to await the joinder of issue.82 
Since ordinarily the issues must be made up before 
the need for discovery arises, it was only in an ex¬ 
ceptional or unusual case that discovery could be 
allowed before service of the answer,83 and ordi¬ 
narily the motion was denied.84 The court, how¬ 
ever, in a proper case could permit the depositions of 
witnesses to be taken before issue joined,86 and, in 
the absence of objection, a motion for the taking of 
depositions would be granted.88 Where a defend¬ 
ant foreign corporation served in advance of answer 
a motion to dismiss under Rule 12 (b) on the ground 
of insufficiency of service of process, the court 
would ordinarily grant leave to plaintiff to take 
depositions on issues of fact, if any, raised by the 

motion. 8 7 

Depositions in support of motion for new trial. 
A motion to take depositions in support of a motion 


76. XJ.S.—^Babolia v. Local 456, 
Teamsters & Chauffeurs Union, D. 
C.N.Y.. 11 F.R.D. 423. 

77. U.S.—Caribbean Const. Corp. v. 
Kennedy Van Saun Mfgr. & Eng. 
Corp., D.C.N.Y., 13 F.R.D. 124. 

78. U.S.—^Brause v. Travelers Fire 
Ins- Co., D.C.N.Y., 19 F.R.D. 231— 
Babolia v. Local 456, Teamsters & 
Chauffeurs Union, D.C.N.Y., 11 P. 

R. D. 423. 

79. U.S.—^Babolia v. Local 456, 
Teamsters & Chauffeurs Union, su¬ 
pra. 

80. U.S.—Babolia v. Local 466, 
Teamsters & Chauffeurs Union, su¬ 
pra. 

81. U.S.—^Price v. Cleveland Pneu¬ 
matic Tool Co., D.C.N.T., 3 F.R.D. 
350. 

Paots hearing' on jurisdiotlon 

Granting of a motion to take depo¬ 
sitions to obtain facts bearing on ju¬ 
risdiction was within the sound dis¬ 
cretion of the court, and court could 
decide Question of jurisdiction on affi¬ 
davits alone. 

U.S.—^Kilpatrick v. Texas & P. Ry. 
Co.. D.C.N.y., 72 F.Supp. 635. re¬ 
versed on other grounds, C.C.A., 
166 P.2d 788, certiorari denied 69 

S. Ct 32, two cases, 335 U.S. 814, 
93 L.Ed. 369. 

88. U.S.—Sund v. Club Beachcomb¬ 
ers, I>.C.N.Y., 2 P.R.D. 246. 
Application denied 
Where plaintiff, which had taken 
no steps In proceeding for four years, 
had Instituted action in state court 
Involving substantially same Issues, 
and had taken about seven hundred 
pages of testimony there on examina¬ 
tion before trial, plaintiff’s applica¬ 
tion to reQUlre production and inspec¬ 


tion of documents and the taking of 
testimony by deposition on oral ex¬ 
amination was denied without preju¬ 
dice. 

U.S.—Cumberland Corporation v. Mc- 
Lellan Stores Co., D.C.N.Y., 27 P. 
Supp. 994. 

83. U.S.—Commander-Larabee Mill¬ 
ing Co. V. Manufacturers & Traders 
Trust Co., D.C.N.T., 7 F.Supp. 168. 

Munson Line v. Green, D.C.N.T., 
6 F.R.D. 14, appeal dismissed, C.C. 
A., 166 F.2d 321—Application of 
Wisconsin Alumni Research Foun¬ 
dation, D.C.N.J., 4 F.R.D. 263— 
Seman v. Leibovitz, D.CJPa., 1 F.R. 
D. 280. 

Xusufficlexit showing 

(1) Where defendant did not allege 
that he was unable to make an an¬ 
swer without taking depositions be¬ 
forehand, or make a showing that 
facts were required or necessary in 
the framing of an answer, his motion 
for leave to take depositions of plain¬ 
tiff before filling answer was denied. 
U.S.—Seman v. Leibovitz, supra. 

(2) Filing by defendant of a mo¬ 
tion for summary judgment was an 
insufficient reason for granting plain¬ 
tiff’s motion for leave to take the 
deposition of defendant on oral ex¬ 
amination prior to service of his an¬ 
swer or, in the alternative, to take 
such deposition after answer had been 
served but prior to any examination 
of plaintiff by defendant after denial 
of the previous motion by plaintiff, 
where defendant had moved for a 
dismissal of the complaint. 

U.S.—^Munson Line v. Green, B.C.N. 

Y., 6 F.R.D. 470. 

Preparation for trial 
It was not the function of a depo¬ 
sition to be taken before answer to 
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enable defendant to obtain all evi¬ 
dence necessary 1‘or a trial of action 
or a motion for a stay. 

U.S.—^Prlce v. Cleveland Pneumatic 
Tool Co., D.C.N.Y., 3 P.R.D. 360. 
Preservation not required 
Where motion before answer to 
take deposition of officers and em¬ 
ployees of plaintiff on oral interroga¬ 
tories was not made for preservation 
of testimony of parties or witnesses 
it was to be granted only under spe¬ 
cial circumstances, especially in view 
of fact that defendant had applied 
for a bill of particulars and had right 
to take depositions and to discovery 
after answering, without application 
to the court. 

U.S.—Commander-Larabee Milling Co. 
V. Manufacturers & Traders Trust 
Co., D.C.N.Y., 7 F.R.D. 168. 

84. U.S.—Goldboss v. Reimann, D.C. 
N.Y., 44 F.Supp. 766—Sweeney v. 
United Feature-Syndicate, D.C.N.Y., 
29 F.Supp, 420. 

Dreskln v. Zlnkin, D.C.N.Y., 6 
P.R.D. 616—^Prlce v. Cleveland 
Pneumatic Tool Co., D.C.N.Y., 3 F. 
R.D. 360—Welty v. Clute^ D.C.N. 
Y., 1 P.R.D. 446. 

Collateral matter 

Leave was denied where inquiry 
was merely into collateral matter. 
U.S.—^Radio Corporation of America 
V. Solat, D.C.N.Y., 31 F.Supp. 616. 

85. U.S.—Thomas v. Goldstone, D.C. 
N.Y., 27 F.Supp. 297. 

Martz V. Abbott, D.C.Pa., 2 F.R.D. 
17. 

86. U.S.—Satlnk v. Township of Hol¬ 
land, D.C.N.J., 28 F.Supp. 67. 

87. U.S.—Application of Wisconsin 
Alumni Research Foundation, D.C. 
N.J., 4 F.R.D. 263. 
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for new trial is addressed to the discretion of the 
trial court. 8 8 

§ 574. -Application or Motion 

If leave of court is required for the taking of deposi¬ 
tions, because of the stage of the proceeding at which 
sought, an application must be made to the trial court 
for an order authorizing the taking, and the appiication 
must show good cause for the court to grant ieave to 
examine. 

Where leave of court is required for the taking 
of depositions because of the stage of the proceed¬ 
ing at which sought, an application must be made 
to the trial court for an order authorizing the tak¬ 
ing of depositions and determining the scope of the 

examinations.^^ The application to take the deposi¬ 
tions of officers and employees of a party must give 
their names and addresses or show inability to 
give them,80 and a request for oral examination of 
witnesses not sufficiently identified will be denied 
with leave to renew the motion when their names 
or other adequate means of identification can be sup- 
plied.8i The motion need not designate the specific 
issues on which examination is sought;82 but the 
application must show good cause for the court to 
grant leave to examine.83 Where a motion of de¬ 
fendant requested production of specified documents 
at the taking of depositions of plaintiff, notwith¬ 
standing the Federal Rules of Civil Procedure make 
no provision for a notice to produce, the court will 


determine objections to the scope of the request by 
reference to Rule 45 relating to subpoenas duces 
tecum, under which defendant should have proceed¬ 
ed, where plaintiff waived objections to the form 
of the request.84 

Whether plaintiff is justified under the Federal 
Rules of Civil Procedure in applying ex parte, in¬ 
stead of on notice, for leave to conduct an examina¬ 
tion of defendants before issue joined depends in 
each case on its own special facts, and the motion 
judge should regard it as his duty to review them 
after an opportunity to hear both sides.85 The 
granting of an ex parte order to issue and serve 
notice of examination on defendant and to proceed 
to take depositions is improper in the absence of a 
showing of unusual or special circumstances.86 

An application for an order granting leave to take 
depositions is not required where the examination 
is sought more than twenty days after commence¬ 
ment of the action,87 the proper procedure being 
service of notice to examine, as discussed infra § 
576. Similarly, under Rule 26 (a) prior to its 
amendment, an application for an order was an im¬ 
proper method of obtaining examination after an¬ 
swer, since a party could then take depositions on 
mere notice of examination.88 So, it was held that 
an application for leave of court to take depositions 
was not to be made after the pleadings were 
closed,88 in view of the fact that one of the reasons 


88. U S.—Thiel v. Southern Pac. Co., 

C. C.ACal., 149 P.2d 783, reversed 
on other grounds 66 S.Ct. 984, 328 
XJ.S. 217, 90 L,.Ed. 1181, 166 A.L.R. 
1412. 

89. U.S.—^Application of Wisconsin 
Alumni Research Foundation, D.C. 
N.J., 4 P.R.D. 263. 

AhakLdomiLent of motion 

Piling by plaintiff of a motion for 
voluntary dismissal without prejudice 
In accordance with Rule 41(a) would 
be treated as an "abandonment" of 
plaintiff’s prior motion for leave to 
take oral depositions before answer. 
U.S.—Sperry Products v. Association 
of American Railroads, D.C., 2 P.R. 

D. 48. 

90. U.S.—Commander-Larabee Mill¬ 
ing Co. v. Manufacturers Traders 
Trust Co., D.C.N.T., 7 P.R.D. 168. 

91. U.S.—Alfred Bell & Co. v. Catal- 
da Pine Arts, D.C.N.T., 5 P.R.D. 327 
—Boiezuk V. Baltimore & O. R. Co., 
D.C.N.Y., 5 P.R.D. 18. 

92. U.S.—Barrezeueta v. Sword S. S. 
Line, D.C.N.T., 27 P.Supp. 935. 

Anticipation of protective motion 
Rule 30(b) authorizing a motion by 
one who is to appear for deposition 
or examination to have the examina- 
36A C. J.S.—53 


tion or deposition limited or other¬ 
wise protect his rights is for the 
benefit of such party only, and party 
seeking the examination or deposi¬ 
tion is not authorized to anticipate 
such a motion by himself seeking to 
have the examination limited. 

U.S.—Barrezeueta v. Sword S. S. Line, 
D.C.N.T., 27 P.Supp. 935. 

93. Application held Insufficient 
Application by plaintiff to take 

depositions of defendants before an¬ 
swer to gain advantage of proceed¬ 
ing first because of an anticipation 
that defendants would serve such no¬ 
tice with the filing of answer and 
because such a move by defendants 
allegedly would be solely dilatory, 
coupled with request that, in any 
event, court direct that plaintiff's ex¬ 
amination proceed first, was not suf¬ 
ficient. 

U.S.—Munson Line v. Green, D.C.N. 
Y., 6 P.R.D. 14, appeal dismissed, 
C.C.A., 166 P.2d 321. 

94. U.S.—^Miller v. Sun Chemical 
Corp., D.C.N.J., 12 P.R.D. 181. 

95. U.S.—^Hillside Amusement Co. v. 
Warner Bros. Pictures, D.C.N.Y., 2 
P.R.D. 98. 

96. U.S.—Bank of America Nat. 
Trust & Sav. Ass'n v. Universal 
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Pictures Co., D.C.N.Y., 13 P.R.D. 
513. 

97. U.S.—^Von Witte v. American 
Elite, Inc., D.C.N.Y., 20 P.R.D. 221 
—Chin Nee Deu v. Dulles, D.C N.Y., 
18 P.R.D. 360. 

Treatment of motion 
Defendants, seeking examination of 
foreign plaintiff, should have served 
notice to take plaintiff's deposition on 
oral examination, and motion for an 
order requiring pleuntiffi to submit 
to examination in New York and 
stay of proceedings was unauthoriz¬ 
ed, but under circumstances, court 
would treat the motion as If cor¬ 
rect procedure had been followed. 
U.S.—^Bndte V. Hermes Export Corp., 
D.C.N.Y., 20 P.R.D. 162. 

98. U.S.—^Marzo v. Moore-McCor- 
mack Lines, D.C.N.Y., 7 P.R.D. 378 
—Brach v. MaePadden Publica¬ 
tions, Inc., D.C.N.Y., 1 P.R.D. 445— 
Lyons v. Bronx Towing Line, D.C. 
N.Y., 1 P.R.D. 62. 

99. U.S.—^Nekrasoff v. U. S. Rubber 
Co., D.C.N.Y.. 27 P.Supp. 963. 

Reitmeister v. Reitmeister, D.C. 
N.Y.. 4 P.R.D. 197—Brach v. Mae¬ 
Padden Publications, Inc., D.C.N.Y., 
1 P.R.D. 446—Lyons v. Bronx Tow¬ 
ing Line, D.C.N.Y., 1 P.R.D. 62. 
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for the adoption of the Rules was to relieve the 
burden of the motion judge, and in view of the fact 
that the unnecessary presentation of many practice 
questions seriously would impede the consideration 
and prompt disposition of matters which might come 
before the court on the motion calendar urgently re¬ 
quiring prompt decision.! 

§ 575. - Order for Taking 

If leave of court Is required for the taking of a 
deposition, the granting of such leave and the fixing of 
the scope of the investigation authorized should be set 
forth in an order of court. 

Where leave of court is required for the taking 
of a deposition, the granting of leave and the fixing 
of the scope of the investigation authorized should 
be embodied in an order of court.2 The court will 
protect the rights of all parties in granting leave 
to take depositions,^ and it may grant the motion in 
part and deny it in part"* Since a corporate party 
can be examined only through a managing agent 
or officer, the order relating to such examination 
should set forth the names of the person or persons 
acting in that capacity who are to be examined.® 

Where notice to take a party’s depositions was 
not served until more than twenty days after com- 
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mencement of the action, the propriety of the 
court’s order, on ex parte application, giving leave to 
serve notice is not a material issue, since plaintiff 
may, after twenty days, make service without leave 
of court.® Where plaintiff sought both discovery 
and the right to take depositions, the item seeking 
the right to examine certain persons may be in¬ 
cluded in the order to be submitted, where the ad¬ 
verse party agrees thereto, notwithstanding the 
taking of depositions could be effected on notice 
without an order.^ Invalidity of a portion of the 
order referring to production of documentary evi¬ 
dence does not invalidate another portion of the 
order requiring a corporate party to appear for ex¬ 
amination through an officer.® 

§ 576. Notice of Exeimination 

The proper procedure for taking depositions more 
than twenty days after commencement of the action is 
for the moving party merely to serve proper notice of 
examination, without application to the court for an 
order; and ordinarily such a notice must be given in 
order to permit examination. 

Where examination of a party or witness is sought 
more than twenty days after commencement of the 
action,® or after issue joined, under the Rule prior 
to its amendment,!® the proper procedure, under 


Benlal without prejudice 

Motion after issue joined for an 
order directing* defendant by its of¬ 
ficers, officials, agents, servants, and 
employees having knowledge of the 
facts to appear and have their deposi¬ 
tions taken would be denied without 
prejudice. 

U.S.—Marzo v. Moore-McCormack 
Lines, D.C.N.Y., 7 F.R.D. 378. 

1. U.S.—Nekrasoff v. U. S. Rubber 
Co., B.C.NY., 27 F.Supp. 953. 

2. U.S.—^Application of Wisconsin 
Alumni Research Foundation, D.C. 
N.J., 4 F.R.D. 263. 

Order for taking depositions under 
practice prevailing prior to adop¬ 
tion of Federal Rules of Civil Pro¬ 
cedure see supra § 670. 

Appearance at designated time 

Plaintiffs suing for injuries would 
be directed, in response to motion by 
defendants, to appear on a day and 
at an hour designated in order to be 
entered, at federal courthouse to be 
examined with respect to any matter, 
not privileged, which was relevant to 
the subject matter Involved in the ac¬ 
tion, as provided in Rule 26, and pro¬ 
vision might be inserted In the order, 
at the election of injured plaintiff, in 
substantial compliance with provi¬ 
sions of Rule 36(b) (1) relating to 
report of findings of physical and 
mental examination of persons. 

U.S.—Gale v. National Transp. Co., 
I).C.N.Y., 7 F.R.D. 237. 


3. U.S.—^In re City of Coral Gables, 
D.C.Pla., 1 P.R.D. 600. 

Scope of examination 
Where items contained in notice 
of defendant’s motion for order re¬ 
quiring plaintiff to appear and have 
deposition taken were not in con¬ 
sonance with Federal Rules, court 
ordered that plaintiff be examined 
through its president or any officer 
agreed on between the parties in ac¬ 
cordance with Rule specifying scope 
of examination before trial 
U.S.—Forstmann Woolen Co v. Man¬ 
ufacturers Retail Men’s Stores, D. 
C.N.Y., 6 F.R.D. 224. 

Belated pajrties 

Where plaintiff filed motion for 
order to take deposition of defendant 
shipping company following comple¬ 
tion of deposition of defendant steam¬ 
ship company, and where both com¬ 
panies were owned by same stock¬ 
holders and same officer was presi¬ 
dent of both companies, the taking of 
deposition of shipping company would 
be denied until after taking deposi¬ 
tion of steamship company and until 
after good cause was shown for tak¬ 
ing of deposition of shipping compa¬ 
ny. 

U.S.—^Mortensen v. Honduras Ship¬ 
ping Co., D.C.N,Y., 18 F.R.D. 610. 

4. U.S.—Lee Wing Get v. Dulles, D. 
C.N.Y., 18 F.R.D. 416—Internation¬ 
al Tag & Salesbook Co. v. American 
Salesbook Co., D C.N.Y., 6 F.R.D. 46 
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—^Moran v. Shubert, D.C.N.Y., 6 F. 
R.D. 44. 

5. U.S.—Caldwell-Clements, Inc. v. 
McGraw-Hill Pub. Co., D.C.N.Y., 11 
F.R.D. 156. 

6. U.S.—Stover v. Universal Moulded 
Products Corp., D.C.Pa., 11 F.R.D. 
90. 

7. U.S.—Niks v. Marinette Paper Co., 
D.C.N.Y., 11 F.R.D. 384. 

8. U.S.—^Producers Releasing Corp. 
De Cuba v. PRC Pictures, C.A N.Y., 
176 P.2d 93. 

9- U.S.—Chessman v. Teets, C.A.Cal., 
239 P.2d 206, vacated on other 
grounds 77 S.Ct. 1127, 354 U.S. 166, 
1 L.Ed.2d 1253. 

Kuerschner & Rauchwarenfabrik, 
A. G. V. New York Trust Co., D.C. 
N.Y., 126 F.Supp. 684. 

Endte v. Hermes Export Corp., 
D.C.N.Y., 20 F.R.D. 162—Pierce v. 
Brovig, D.C.N.Y.. 16 F.R.D. 569— 
Krauss v. Erie R. Co., D.C.N.Y., 16 
P.R.D. 126—Hefter v. National Air¬ 
lines, D.C.N.Y., 14 F.R.D. 78—Soci¬ 
ety of Independent Motion Pictures 
Producers v. United Detroit The¬ 
atres Corp., D.C.Mich., 8 P.R.D. 453. 
Prior to answer 

Pact that defendant had not yet 
answered did not make notice to take 
his deposition ineffective. 

U.S.—Prinias v. Andreadis, D.C.N.Y., 
12 P.R.D. 490. 

10. U.S.—Nekrasoff v. U. S. Rubber 
Co., D.C.N.Y., 27 F.Supp. 953. 
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Federal Rules of Civil Procedure, Rule 30 (a), 28 
U.S.C.A., is for the moving party merely to serve 
proper notice of examination, without application 
to the court for an order. Ordinarily, notice, as 
required by Rule 30 (a) must be given in order to 
permit examination,^! and the issuance of a sub¬ 
poena to a witness at a party’s request, without 
service on the adverse party of notice for the taking 
of the witness’ deposition is improper, so as to re¬ 
quire denial of the party’s motion to compel the 
witness to appear and give further testimony.!^ 
After such notice is served, the adverse party or per¬ 
son to be examined may, on motion, for good cause 
shown, obtain an order that the deposition shall 
not be taken, or that the taking be subject to certain 
limitations necessary for his protection, as discussed 
infra §§ 597-607. 

The notice alone is sufficient to require the at¬ 
tendance of a party whose deposition is sought, 
and attendance of other persons sought to be ex¬ 
amined as witnesses may be compelled by subpoena, 
as discussed infra § 582. 

If the taking of a deposition following a notice 
for examination is postponed, the need for another 
notice may be dispensed with where the party on 
whom the notice was served moved the court to en¬ 
large or shorten the time.!^ 


§ 577. -Form and Requisites of Notice 

A notice of examination must be sufficient in form 
and contents to comply with the requirements of Rule 
30. 

Under Federal Rules of Civil Procedure, Rule 30 
(a), 28 U.S.C.A., the party desiring to take testimony 
on oral examination is required to serve notice in 
writing to every other party, designating the name 
of the person before whom, the place where, and 
the time when, and the name and address of each 
person who is to be examined, and, if the name is 
unknown, a general description sufficient to identify 
him.!4 The notice must be sufficient in form and 
contents to comply with Rule 30 (a),!5 but in some 
circumstances, the court may treat other pleadings 
or documents as constituting such notice;!® and 
under Rule 32 (a), all errors and irregularities in 
the notice for taking a deposition are waived unless 
written objection is promptly served on the party 
giving the notice.!*^ 

Although such statement may be the better prac¬ 
tice, it is not necessary that the name of the person 
before whom the examination is to be had be stated 
in the notice.!® A notice is defective in so far as 
the moving party attempts to examine a corporation 
through persons who are not its officers or managing 
agents;!® but where it is sought to examine a cor¬ 
porate party through its officers, the moving party is 


Spaeth V. Warner Bros. Pictures, 
D.C.N.Y., 1 F.R,D. 729—In re City 
of Coral Gables, D.C.Pla., 1 P.R.D, 
600. 

11. U.S.—Harry Von Tilzer Music 
Pub. Co. V. Leo Feist, Inc., D.C.N.Y., 
2 F.R.D. 96. 

Knowledsre of counsel 

Under Federal Rule requiring par¬ 
ty desiring to take deposition on 
oral examination to give reasonable 
notice in writing, where taking pur¬ 
suant to notice was postponed because 
leave of court had not been obtained, 
new and complete written notice of 
time and place of subsequent taking 
pursuant to leave was required to be 
served on defendants' counsel al¬ 
though he in fact knew when the tak¬ 
ing was scheduled to occur. 

U.S.—^Associated Transport v. Riss & 
Co., D.aOhio, 8 F.R.D. 99. 
llxamiiiation of different officer 
The mere fact that defendant cor¬ 
poration’s officer, who was to be ex¬ 
amined by plaintiffs on the taking of 
depositions of corporation before tri¬ 
al, could not supply information 
which plaintiffs sought did not give 
plaintiffs the right to examine corpo¬ 
ration through another without prop¬ 
er notice. 

U.S.—^Harry Von Tilzer Music Pub. 
Co. V. Leo Feist, Inc., D.C.N.Y., 2 
F.R.D. 96. 


Feuding applications on effective date 
of rales 

Under Federal Rules of Civil Pro¬ 
cedure, prohibiting application of 
Rules to pending matter if injustice 
would thereby be worked, deposi¬ 
tion was inadmissible against defend¬ 
ants who had notice of proposed depo¬ 
sition but who had no notice that 
they had any concern in taking of 
deposition or that it was intended to 
be offered against them. 

U.S.—^U. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N.Y., 27 F.Supp. 820. 

12. U.S.—Srybnik v. Epstein, D.C. 
N.Y., 13 F.R.D. 248. 

13. U.S.—Associated Transport v. 
Riss & Co., D.C.Ohio, 8 P.R.D. 99. 

14. U S.—Nekrasoff v. U. S. Rubber 
Co., D.C.N.Y., 27 F.Supp. 953. 

Hefter v. National Airlines, D.C. 
N.Y., 14 P.R.D. 78—Spaeth v. War¬ 
ner Bros. Pictures, D.C.N.Y., 1 P. 
RD. 729. 

15. U.S.—Park & Tllford Distillers 
Corp. V. Distillers Co., D.C.N.Y., 19 
P.R.D. 169. 

Notice held sufficient 
U.S.—Bennett v. The Westover, Inc., 
D.C.N.Y., 27 F.Supp. 10. 

16. Petition for order 

Under the facts of the particular 
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case, a petition for an order com¬ 
manding production of documentary 
evidence on taking of depositions, it 
was held, could be treated as notice 
for taking deposition. 

U.S.—^Application of Zenith Radio 
Corporation, D.C Pa., 1 F.R.D. 627. 

17. U.S.—Peitzman v. City of Illmo, 

C. C.A Mo., 141 P.2d 966, certiorari 
denied 66 S.Ct. 47, 323 US. 718, 89 
L.Ed. 577, rehearing denied 65 S. 
Ct. 112, 323 U.S. 813, 89 L.Ed. 647. 

18. U S —^Yonkers Raceway, Inc. v. 
Standardbred Owners Ass’n, DC. 
N.Y., 21 F.R.D. 3—^Zweifler v. Sleco 
Laces, Inc., D.C.N.Y., 11 P.R.D. 
202—Norton v. Cooper Jarrett, Inc., 

D. C.N.Y., 1 F.R.D. 92. 

19- U.S.—^Williams v. Lehigh Val. 
R. Co., D.C.N.Y., 19 F.R.D 285— 
Aston V. American Export Lines, 
D.C.N.Y., 11 P.R.D. 442. 

Modification 

Notice to take depositions of de¬ 
fendant shipping company by master, 
first mate, purser-pharmacist’s mate, 
and chief engineer of its vessel on 
which decedent met his death, to be 
proper would have to be modified to 
recite that such parties were to be 
examined as witnesses. 

U.S.—^Aston V. American Export 
Lines, supra. 
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under no obligation to name or identify all the 
officers, and his notices of depositions are not subject 
to attack because they named only some of the 
officers or managing agents.2<> 

§ 578.-Designation of Name and 

Address of Person to Be Examined 

A notice of examination must give the name and 
address of each person to be examined, if known, and, 
if the name Is not known, a general description must 
be given sufficient to identify him or the particular class 
or group to which he belongs. 

A notice of examination under Federal Rules of 
Civil Procedure, Rule 30 (a), 28 U.S.C.A., must 
give the name and address of each person to be 
examined, if known, and, if the name is not known, 
a general description must be given sufficient to 
identify him or the particular class or group to 
which he belongs.^i A notice which requires the 
adversary party to determine the persons whom the 
party giving notice wishes to examine is insuffi- 
cient.22 It has been held, however, that the omis¬ 
sion of the notice to name the person to be exam¬ 
ined may be ignored where the adverse party did 
not challenge the sufficiency of the notice on such 

grounds.23 

A notice of examination of a partes officer, and 
requiring production of various documents but which 


did not mention the address of the officer or the 
county wherein he resided or was employed, and 
not disclosing that the officer was required to attend 
only in the county wherein he was served with a 
subpoena or within forty miles therefrom, or not 
disclosing that there was tendered to the witness a 
subpoena requiring his attendance at a hearing or 
trial, or that he was otherwise properly served, and 
that no order was made commanding the produc¬ 
tion of documentary evidence was held defective.^^ 

Where the parties are unable or imwilling to ar¬ 
rive at a mutual agreement as to who should be 
examined, the practice is for one party to serve 
a blanket notice to examine all officers of the cor¬ 
porate defendant which is countered by an applica¬ 
tion for relief under Rule 30 (b), and the burden is 
then cast on the court to make such order as justice 

requires.25 

§ 579.-Fixing Time and Place for 

Examination 

The notice of examination should designate the time 
and place for taking of the deposition; and with re¬ 
spect to the time, reasonable notice is required. 

Generally, the notice of examination provided for 
by Federal Rules of Civil Procedure, Rule 30 (a), 
28 U.S.C.A., should designate the time and place 


20. TJ.S.—Supine v. Compagrnie Na- 
tionale Air France, D.C.N.T., 21 F. 
RJ). 42. 

21. TJ.S.—^Freeman v. Hotel Waldorf- 
Astoria Corporation, D.C.N.Y., 27 
F.Supp. 303—Orange County The¬ 
atres V. Levy, D.C.N.T., 26 F.Supp. 
416. 

Williams v. Lehigh Val. R. Co., 
D C.N.Y., 19 F.R.D. 285—Park & Til- 
ford Distillers Corp. v. Distillers 
Co., D.C.N.Y., 19 P.R.D. 169—De¬ 
note v. Pennsylvania R. Co., D.C. 
N.Y., 16 P.RD. 667—Moore v. Le¬ 
high Val. R. Co.. D.C.N.Y., 7 F.R.D. 
65—Alfred Bell & Co. v. Catalda 
Fine Arts, D.C.N.Y., 6 F.R.D. 327— 
Boiczuk V. Baltimore & Ohio R. Co., 
DC.N.Y., 5 P.RD. 18—Moore v. 
George A. Hormel & Co., D.C.N.Y.. 
2 F.R.D. 340—Matthies v. Peter F. 
Connolly Co., D.C.N.Y., 2 P.RD. 277 
—Spaeth V. Warner Bros. Pictures, 
D.C.N.Y., 1 F.R.D. 729. 

Descriptions held snfELclent 

(1) In general. 

U.S.—^Machin©import v. Clark Equip¬ 
ment Co., D.C.N.Y., 11 F.R.D. 66. 

(2) A reference to the “superin¬ 
tendent or caretaker in charge of the 
premises" of defendant. 

U.S.—Burris v, American Chicle Co., 
D.C.N.Y., 1 P.R.D. 9. j 


(3) In personal injury action, a 
description as defendant’s “chauffeur 
of its bus referred to in the com¬ 
plaint herein, and by such other of 
said defendant’s officers, agents, 
servants, employees and representa¬ 
tives having knowledge thereof.” 
U.S.—Stem V. Exposition Greyhound, 

D.C.N.Y., 1 F.R.D. 696. 

(4) Notice to take depositions of 
defendant shipping company by mas¬ 
ter, first mate, purser-pharmacist’s 
mate, and chief engineer of its ves¬ 
sel on which decedent met his death, 
properly described persons sought 
to be examined. 

U.S.—^Aston V. American Export 
Lines, D.C.N.Y., 11 F.R.D. 442. 

Descriptions held insufflcieut 

(1) “Such other officer or officers 
as may have knowledge of the facts.” 
U.S.—Cohen v. Pennsylvania R. Co., 

D.C.N.Y., 80 F.Supp. 419—Orange 
County Theatres v. Levy, D.C.N.Y., 
26 F.Supp. 416. 

Mattingly v. Boston Woven Hose 
& Rubber Co., D.aN.Y., 12 F.R.D. 
266. 

(2) Officers, directors, managing 
agents, or employees having knowl¬ 
edge thereof. 

U.S.—Freeman v. Hotel Waldorf-As¬ 
toria Corporation, D.C.N.Y., 27 F. 
Supp. 303. 


(3) Other particular descriptions 
held insufficient. 

U.S.—Shankman v. Northwest Air 
Lines, D.C.N.Y., 18 F.R.D. 436— 
Morrison Export Co. v. Goldstone, 
D.C.N.Y., 12 F.R.D. 258. 

Dlmitatiou to persons named 

Depositions to be taken under 
plaintiff’s notice to take depositions 
of certain named officers and em¬ 
ployees of corporate defendant “and 
perhaps others" would be limited to 
persons named and would not include 
“and perhaps others." 

U S.—^Wagner Mfg. Co. v. Cutler- 
Hammer, Inc., D.C.Ohio, 10 F.R.D. 
480. 

22. U.S.—Spaeth v. Warner Bros. 
Pictures, D C.N.Y., 1 F.R.D. 729. 

“Other witnesses” 

A notice to take depositions was 
vacated with respect to unnamed wit¬ 
nesses described merely as “other 
witnesses whose names are unknown 
to defendants." 

U.S.—^Moore v. George A. Hormel & 
Co., D.C.N.Y., 2 F.R.D. 340. 

23. U.S.—^Bank of America Nat. 
Trust & Sav. Ass'n v. Loew's In¬ 
tern. Corp., D.C.N.Y., 18 F.R.D. 489. 

24. U.S.—^Mutual Finance Corp. v. 
Sobol, D.C.N.Y., 7 F.R.D. 111. 

25. U.S.—Shankman v. Northwest 
Air Lines, D.CJN'.Y., 18 F.R.D. 436. 
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for examination.26 The place of taking the deposi¬ 
tion is sufficiently designated if it can readily be as¬ 
certained or identified and it does not appear that the 
party notified was misled;27 and it seems that it 
is permissible to state the place where the exam¬ 
ination shall take place in the alternative, depend¬ 
ing on the place where the person to be examined 
may be found. 2 8 

The notice should not, in the absence of any spe¬ 
cial need for haste, fix an unreasonably short time 
for taking of the deposition.29 The notice required 
to be given by Rule 30 (a) is “reasonable notice,*'30 
and what constitutes such reasonable notice is a mat¬ 
ter to be determined by the court from the circum¬ 
stances disclosed.3i As discussed infra § 600, under 
Rule 30 (a), on motion of any party on whom the 
notice is served, the court may for cause shown en¬ 
large or shorten the time for taking of the deposi¬ 
tion, as stated in the notice thereof; but such provi¬ 
sion does not contemplate that a party may wait until 
after the date designated for taking of his deposition 
by the opposing party to ask modification of the 
terms of the notice by the court. 

§ 580 .-Designation of Subject of 

Examination 

The notice of examination need not particularize the 
subject matter of the examination. 

Under Federal Rules of Civil Procedure, Rule 30 


(a), 28 U.S.C.A., providing for notice of examina¬ 
tion, it is not necessary to particularize the subject 
matter of the examination in the notice.22 Accord¬ 
ingly, the notice need not set forth the scope of the 
proposed examination, and such examination is not 
limited to the specific items set forth.23 Where a 
notice requiring a party to appear for the taking of 
a deposition is in proper form, the requirement for 
the production of documents by such party does 
not invalidate the notice, but, if the party considers 
it too broad, he has the right to proceed to limit the 

examination.24 

§ 581. - Service 

Service of notice of examination may be effected by 
service of the notice on the attorney for a party. 

Under Federal Rules of Civil Procedure, Rule 30 
(a), 28 U.S.C.A., requiring service of notice of ex¬ 
amination on the other parties, service of notice on 
the attorney for a party to take the depositions of 
named witnesses including the party is all that is 
required to make it incumbent on the party to ap- 
pear.25 The reason for this is that Rule 5 (b) pro¬ 
vides that whenever under the Rules service is re¬ 
quired or permitted to be made on a party repre¬ 
sented by an attorney, service shall be made on the 
attorney unless service of the party himself is or¬ 
dered by the court.26 Service is properly effected 
by mailing a copy of the notice to the party or his 
attorney;27 refusal of defendant to accept a regis- 


26. U.S.—Nekrasoff v. U. S. Rubber 
Co., D.C.N.y.. 27 F.Supp. 963. 

27. U.S.—Socha v. Webber, D.C.Alas- 
ka, 11 F.R.D. 124. 

28. ]&os AZigreles or XTew York 
Where the notice directs that the 

examination is to take place in Los 
Angeles, California, unless the wit¬ 
ness IS in or comes to New York, in 
which event the deposition may be 
taken in New York, on proof that the 
witness is in New York, he must 
submit to examination in New York. 
U.S.—^U. S. V. Paramount Pictures, 
D.C.N.Y., 1 P.R.D. 100. 

29. U.S.—Stover v. Universal Mould¬ 
ed Products Corp., D.C.Pa., 11 F.R. 
D. 90. 

Time and place of examination gen¬ 
erally see infra §§ 610-618. 
Notices held unreasonable 
Where notices to take depositions 
were filed eight and nine days before 
trial and notices to take discovery 
depositions were dated five and eight 
days before trial, notices were not 
reasonable as to time. 

U.S.—Spangler v. Southeastern Grey¬ 
hound Lines, D.C.Tenn., 10 P.R.D. 
691. 

SO. U.S.—Spaeth v. Warner Bros. 
Pictures, D.C.N.Y., 1 F.R.D. 729. 


Notice held not reasonable 

(1) Where plaintiff in libel action 
in federal district court in Pennsyl¬ 
vania during second week of trial 
gave notice to defendant that within 
less than forty-eight hours there¬ 
after plaintiff would take depositions 
in Florida, Washington, and Wiscon¬ 
sin, notice was unreasonable, and 
depositions should not have been ad¬ 
mitted in evidence for any purpose. 
U.S.—^Kilian v. Stackpole Sons, Inc., 

D.C.La., 98 F.Supp. 600. 

(2) Under Federal Rule requiring 
the giving of "reasonable notice’* of 
the taking of depositions, notice of 
the taking of fifteen depositions on 
Oct. 6, 1948, and one in New York 
on Oct. 9, 1948, of witnesses in Bos¬ 
ton, Chicago, San Francisco, St. 
Louis, Alliance, Ohio, Cincinnati, 
Baltimore, Philadelphia, Birmingham, 
and Dallas, was not "reasonable no¬ 
tice" and the depositions taken should 
not have been admitted in actions on 
fire policies. 

U.S.—^Mims v. Central Mfrs.’ Mut. 

Ins. Co., C.A.Ala., 178 P.2d 66. 

31. U.S.—^Radlo Corp. of America v. 

Rauland Corp., D.C.Ill., 21 F.R.D. 

113. 

32. U.S,—^Freeman v. Hotel Wal- 
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dorf-Astoria Corporation, D.C.N.Y., 
27 F.Supp. 303—Bennett v. The 
Westover, Inc., D.C.N.Y., 27 F. 

Supp. 10—Saviolis v. National Bank 
of Greece, D.C.N.Y., 25 F.Supp. 

966. 

U. S. ex rel. Edelstein v. Brus- 
sell Sewing Mach. Co, D.C.N.Y., 3 
F.R.D. 87—Lenerts v. Rapidol Dis¬ 
tributing Corporation, D.C.N.Y., 3 
F.R.D. 42—Spaeth v. Warner Bros. 
Pictures, D.C.N.Y., 1 F.R.D, 729. 

33. U.S.—Madison v. Cobb, D.C.Pa., 
29 F.Supp. 881. 

34. U.S.—Peitzman v. City of Illmo, 
C.C.A.MO., 141 P.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 577, rehearing denied 65 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. 647. 

35. U.S—Peitzman v. City of Illmo, 
C.C.A.MO., 141 P.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 677, rehearing denied 65 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. 647. 

36. U.S.—Socha v. Webber, D.C.Alas¬ 
ka, 11 F.R.D. 124. 

37. U S.—Porto Transport, Inc. v. 
Consolidated Diesel Elec. Corp., D. 
C.N.Y., 21 P.R.D. 260—O’Neill v. 
Blue Comet Cab Corp., D.C.N.Y., 21 
F.R.D. 161—Stover v. Universal 
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tered letter addressed to him and return of such 
letter to plaintiff do not constitute a failure to effect 
service of notice of examination, but notice by de¬ 
fendant of his refusal to have his deposition taken.^S 

Service of the notice of examination is properly 
made on defendant in person where no appearance 
had been entered by defendant at that time.^^ Mere 
handing of notice of taking of a deposition to the 
marshal is not service within the Federal Rules of 
Civil Procedure.^O 

§ 582. Securing Attendance of Witness; Sub¬ 
poena 

It is not necessary to subpoena a party over whom 
the court has Jurisdiction to compei his attendance at 
the taking of his deposition, although a subpoena is 
necessary in the case of others. 

Mere notice of examination under Federal Rules 
of Civil Procedure, Rule 30 (a), 28 U.S.C.A., is suf¬ 
ficient to procure the attendance of a party for the 
purpose of taking his deposition and it is not 
necessary,'* 2 although apparently it is not improp¬ 
er,'*® to serve a subpoena on a party over whom 
the court has jurisdiction to secure his attendance 
on the taking of his deposition, notwithstanding he 
resides outside the district.^*= The attendance of 
persons other than parties can be compelled only 
by the use of a subpoena as provided in Rule 45 of 
the Federal Rules of Civil Procedure.'* 5 According¬ 
ly, where service was quashed as to a defendant, 
and the action was dismissed as to him, thereby es¬ 


tablishing that he was not a party to the action, mere 
notice to take his deposition is insufficient to com¬ 
pel his attendance for that purpose, and a subpoena 
IS required.'*® 

Under Rule 45 (d) (2) a resident of the district 
in which the deposition is to be taken may be re¬ 
quired to attend an examination only in the county 
wherein he resides or is employed or transacts his 
business in person.*^ A nonresident of the district 
may be required to attend only in the county where¬ 
in he is served with a subpoena, or within forty 
miles from the place of service, or at such other con¬ 
venient place as is fixed by order of court.^® Where 
a nonresident was served with a subpoena to give 
his deposition in another action pending in another 
federal court while engaged in giving a deposition 
in a case pending in a federal court, the subpoena 
will be quashed.*^ The consequences of failing to 
obey a subpoena, such as punishment for contempt, 
are considered infra §§ 640-644. 

The court has no power to direct the adverse par¬ 
ty to produce for examination as a witness for trial 
individuals who are not its agents or representatives, 
and their attendance can only be obtained by means 
of a subpoena.®® Similarly, a party to an action may 
not by notice of examination directed to the adverse 
party compel the latter to produce certain witnesses 
sought to be examined who were not agents or 
representatives of the adverse party; but such per¬ 
sons must be examined as witnesses rather than as 


Moulded Products Corp., D.C.Pa., 
11 F.R,D. 90. 

38. XJ.S.—Bourne, Inc. v. Romero, D, 
C.La, 23 F.R.D. 292. 

39. U.S.—Stover v. Universal Mould¬ 
ed Products Corp., D.C.Pa., 11 F. 
R.D. 90. 

40- U.S.—Stover v. Universal Mould¬ 
ed Products Corp, supra. 

41. U.S.—^Farr v. Delaware, L. & W. 
R. Co., D.C.N.T., 7 F.R.D. 494. 

Failure to appear as warranting 
striking of pleading under Rule 
37 (d) see infra § 643. 

42. U.S.—Millinocket Theatre v. 
Kurson, D.C.Me., 35 F.Supp. 754. 

O'Neill V. Blue Comet Cab Corp., 
D.C.N.T.. 21 F.R.D. IBl—Loosley v. 
Stone, D.C.I11., 15 P.R.D. 373—Farr 
V. Delaware, L. & W. R. Co., D.C. 
N.T., 7 P.R.D. 494—Spaeth v. War¬ 
ner Bros. Pictures, D C.N.T., 1 F.R. 
D. 729—^French v. Zalstem-Zales- 
sky, D.C.N.T., 1 F.R.D. 240. 

Officer or director of party 
Only where deposition of a corpo¬ 
rate party Is taken by a named of¬ 
ficer or director is it unnecessary tliat 
a subpoena be served on the indi¬ 


vidual, since in that case the par¬ 
ty must produce the named officer or 
director for examination. 

U.S.—^Mulligan v. Eastern S. S. Lines, 
D.C-N.Y, 6 F.R.D. 601. 

43, U.S.—Stover v. Universal Mould¬ 
ed Products Corp., D.C.Pa., 11 P.R. 
D. 90. 

Submission, to jurisdiction. 

Plaintiff who resided in Chicago 
subjected himself to the jurisdiction 
of the federal district court for 
the southern district of New York 
by instituting an action in that 
court, and a subpoena issued pursu¬ 
ant to an ex parte order to insure 
his appearance to continue his ex¬ 
amination before trial was good, 
service of show-cause order on plain¬ 
tiff’s counsel was effective without 
personal service on plaintiff within 
the jurisdiction, and defendants’ 
counsel was entitled to complete his 
examination before trial. 

U.S.—^Dellefield v. Blockdel Realty 
Co., D.C.N.Y., 40 F.Supp. 212. 

44. U.S.—Havell v. Time, Inc., D.C. 
N.Y., 1 F.R.D. 439. 


N.Y., 13 P.R.D. 248—Chemical 

Specialties Co. v. Ciba Pharma¬ 
ceutical Products, D.C.N.J., 10 F. 
R.D. 500—Parr v. Delaware, L. & 
W. R. Co., D.C.N.Y., 7 F.R.D. 494— 
Fruit Growers Co-op. v. Califor¬ 
nia Pie & Baking Co., D.C.N.Y., 3 F. 
R.D. 206—Czuprynski v. Shenango 
Furnace Co., D.C.N.Y., 2 F.R.D. 412 
—Spaeth v. Warner Bros. Pictures, 
D.C.N.Y., 1 F.R.D. 729. 

46. U.S.—Sunbeam Corp. v. Pay less 
Drug Stores, D.C.Cal., 113 F.Supp. 
31. 

47. U.S.—Laverett v. Continental 
Briar Pipe Co., D.C.N.Y., 25 F. 
Supp. 80. 

48. Witness held within regnired 
range 

U.S.—U. S. V. Cotton Valley Operators 
Committee, D.C.La., 75 F.Supp. 1. 

49. U.S.—Sherwin-Williams Co. v. 
American Chemical Paint Co., D.C. 
Del., 67 F.Supp. 685. 

50. U.S.—Mulligan v. Eastern S. S, 

Lines, D.C.N.Y., 6 F.R.D. 601— 

Czuprynski v. Shenango Furnace 
Co., D.C.N.Y., 2 P.R.D. 412. 


45. U.S.—Srybnik v. Epstein, D.C. 

838 



35A C. J. S, 


FEDERAL CIVIL PROCEDURE §§ 582-583 


parties and their attendance compelled by sub- 
poena.51 

A corporate party sought to be examined is re¬ 
quired only to produce such officers or managing 
agents as come within the scope of the Rule per¬ 
taining to the taking of depositions whose testimony 
would constitute admissions of the corporation 
and plaintiff’s motion for an order requiring deposi¬ 
tions of employees of defendant corporation to be 
taken and requiring defendant to compel the attend¬ 
ance of its employees as witnesses has been denied 
on the ground that the court does not have authority 
to direct defendant to produce employees for ex- 
amination.53 Jt has been held, however, that while a 
corporate party sought to be examined by its of¬ 
ficers must produce officers who possess the in¬ 
formation required, if no officer was present at the 
time of the happening inquired about, the corpora¬ 
tion must produce the agents or servants who have 
such knowledge.®^ Where a corporate party de¬ 


fendant has produced certain employees for exam¬ 
ination by plaintiff and such persons were examined 
without being properly sworn, plaintiff is not en¬ 
titled to an order compelling defendant again to 
produce the witnesses.^ 6 

§ 583. Securing Production of Documents; 

Subpoena Duces Tecum 

A subpoena duces tecum may, on order of the court, 
be issued to compel the production of relevant books and 
documents on the taking of a deposition. 

As a general rule, the production of documents on 
the taking of depositions must be sought in a man¬ 
ner recognized by the Federal Rules of Civil Pro- 
cedure.5^ Under Rule 45 (d) (1), a party may pro¬ 
cure the issuance of a subpoena duces tecum com¬ 
manding the person whose deposition will be taken 
to produce designated books, papers, documents, or 
tangible things which constitute or contain evidence 
relating to any of the matters within the scope of 
the examination permitted by Rule 26 (b) and 


51. U.S.—^Krauss v. Erie R. Co., D.C. 
N.T., 16 P.R.D. 126-—Matting-ly v. 
Boston Woven Hose & Rubber Co., 
D.C.N.T., 12 P.R.D. 266—Garshol v. 
Atlantic Refining Co., D.C.N.Y., 12 
P.R.D, 204—Chemical Specialties 
Co. V. Ciba Pharmaceutical Prod¬ 
ucts, 10 P.R.D. 600. 

52. U.S.—^Wilkerson v. East Harbor 
Trading Corp., D.C.N.T., 16 PR.D. 
280—Krauss v. Erie R. Co., D.C.N. 
Y., 16 P.R.D. 126—Garshol v. At¬ 
lantic Refining Co., D.C.N.Y., 12 P. 
R.D. 204. 

Examination of corporation through 
managing agent or ofllcer see supra 
§ 561. 

EzamlnatioxL as witnesses 

(1) In suit to recover damages for 
wrongful death of a seaman on board 
defendant’s vessel, plaintiff adminis¬ 
trators would be granted permission 
to examine defendant by its superin¬ 
tendent of operations, personnel man¬ 
ager, superintendent of maintenance 
and repair but could not require de¬ 
fendant to produce remaining three 
persons named in notice of deposition 
who were either employees of de¬ 
fendant or former employees, al¬ 
though plaintiffs could examine them 
as witnesses and their attendance 
could be compelled at trial. 

U.S.—Garshol v. Atlantic Refining 
Co., D.C.N.Y., 12 P.R.D. 204. 

(2) Where notice to take deposi¬ 
tion sought to examine third-party 
defendant through six named “agents 
or employees,” one of whom was 
identified as “manager of shaft de¬ 
partment,” in absence of evidence 
that persons named were managing 
agents and not employees, third-par¬ 
ty defendant could not be examined 


through them and was under no obli¬ 
gation to produce them for examina¬ 
tion. 

U.S—Mattingly v. Boston Woven 
Hose & Rubber Co., D.C.N.Y., 12 
P.R.D, 266. 

53. U.S.—Denoto v. Pennsylvania R. 
Co., D.CN.Y., 16 P.R.D. 667—Gar¬ 
shol V. Atlantic Refining Co., D.C. 
N.Y., 12 P.R.D. 204—Mulligan v. 
Eastern S. S. Lines, D.C.N.Y, 6 
P.R.D. 601—Czuprynski v. Shenan- 
go Furnace Co., D.C.N.Y., 2 P.R.D. 
412—Jensen v. Buckeye S. S. Co., 
D.CN.Y., 2 F.R.D. 411. 

54. U.S.—Fruit Growers Co-op. v. 
California Pie & Baking Co., D.C 
N.Y., 3 P.R.D. 206. 

Assistant 

Where trial court, in action against 
corporate defendant, required defend¬ 
ant to produce a managing agent for 
depositions it would not require pro¬ 
duction of managing agent’s as¬ 
sistant in his department where it 
appeared that agent could answer 
any questions with respect to depart¬ 
ment, but if, after taking managing 
agent’s deposition, plaintiff believed 
that there was additional informa¬ 
tion which only assistant could sup¬ 
ply he would be permitted to move 
for deposition of assistant. 

U.S.—Rubin v. General Tire & Rub¬ 
ber Co., D.C.N.Y., 18 PR.D. 61. 

In. action against railroad for death 
of employee, plaintiff was entitled to 
order compelling railroad to produce 
as a witness a designated employee 
of superintendent’s office for exam¬ 
ination by plaintiff restricted to mat¬ 
ters of which witness had primary 
knowledge. 


U.S.—Eiseman v. Pennsylvania R. Co., 
D.C.Pa., 3 P.R.D. 338. 

55. U.S.—^Eiseman v. Pennsylvania 
R. Co., supra. 

56. U.S.—Bank of America Nat. 
Trust & Sav. Ass’n v Loew's In¬ 
tern. Corp, D.C.N.Y., 18 P.R.D. 489. 

Procedure for obtaining discovery of 
documents and tangible things gen¬ 
erally see supra § 536. 

Use of pre-trial deposition procedure 
to obtain discovery and production 
of documents generally see supra 
§ 651. 

Effect of agreement 

That agreement, under which de¬ 
fendant distributed motion picture 
produced by plaintiff, provided that 
only designated certified public ac¬ 
countants should inspect, audit, or 
make extracts of defendant’s books 
and supporting records would not pre¬ 
clude court from granting motion to 
require defendant to produce records 
for purpose of refreshing memory 
of defendant’s treasurer who dis¬ 
claimed, during taking of his pre-trial 
deposition, personal knowledge as to 
various receipts, expenditures, and 
disbursements. 

U S.—Hall Bartlett Productions, Inc. 
v. Republic Pictures Corp., D.C.N. 
Y., 20 P.R.D. 625. 

57. U.S.—Pox V. House, D.C.Okl., 29 
P.Supp. 673—^Bough v. Lee, D.C.N. 
Y., 26 P.Supp. 1000. 

Shepherd v. Castle, D.C.Mo., 20 
P.R.D. 184—Joseph L. Lee, Inc. v. 
Margon Corp., D.C.NY., 18 PR.D. 
390—Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 16 P. 
R.D. 534. 

Deleted matter 

Where subpoena duces tecum di- 
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the person so subpoenaed must comply therewith, 
and submit to examination on the material covered 
by the subpoena.^s Ordinarily, production of docu¬ 
ments on the taking of a deposition may be com¬ 
pelled only by subpoena duces tecum under Rule 
45 (d) (1) or by motion for the production of docu¬ 
ments under Rule 34 of the Federal Rules,and it 
may not be accomplished by mere notice to produce 
documents accompanying the notice of taking a 
deposition,60 or by motion for an order directing that 
documents be produced on pre-trial examination.^! 
On the other hand, notice by plaintiff to defendant 
in his notice of examination to produce certain 
books, papers, and documents listed in the notice of 
examination has been considered sufficient to re¬ 
quire such production,62 at least where objection to 
the form of the request was waived.63 A complaint 
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as to the alleged insufficiency of a notice to produce 
records must be made by the party at the time he 
appears in opposition to the taking of his deposition, 
and it is too late to do so thereafter.®^ 

According to some decisions, a subpoena duces 
tecum is part of the discovery procedure provided 
for by the Federal Rules of Civil Procedure,®® and 
the production of documents called for by a sub¬ 
poena duces tecum is within the scope of discovery 
allowed by Rule 26 (b).®® It has been held, on the 
other hand, that Rule 45 (d) (1) does not provide 
a means of discovery procedure, for which Rule 34 
makes provision.®*^ Under Rule 45 (d) (1), a sub¬ 
poena commanding the production of documents 
can only be issued in connection with the taking of 
a deposition,®® and such a subpoena is improvidently 


rected the production by a witness of 
a bill of sale, production of the bill 
of sale but with the purchase price 
stricken therefrom was not a compli¬ 
ance with the subpoena, 

U.S.—Steamship Co. of 1949 v. China 
Union Lines, Hong Konff, Limited, 
D.C.N.Y., 123 F.Supp. 802. 

Alternate remedy 

Where plaintiff’s motion for order 
for inspection of documents by plain¬ 
tiff under Rule 34 was denied, plain¬ 
tiff still had a remedy through a 
subpoena duces tecum to require pro- 
eduction of documents and recourse to 
depositions. 

U.S.—^U. S. V. Schine Chain Theatres, 
D.C.N.T.. 2 F.R.D. 425. 

68. U.S.—Champion Spark Plug Co. 
V. Reich, B.C.Mo., 7 F.R.D. 687— 
U. S. for Use of Tilo Roofing Co, v. 
J. Slotnik Co., D.C.Conn., 3 F.R.D. 
408. 

Effect of failure or refusal to produce 
documents or tangible things see 
infra §§ 640-644. 

Belevant matter 

Where witness, a former employee 
of plaintiff, was commanded by sub¬ 
poena to produce records under his 
supervision and witness admitted 
that the matter referred to in the 
subpoena had been in his possession, 
but refused to answer on the ground 
that the matter was not germane to 
the issues Involved, answer would 
be directed where a review of the 
pleadings and depositions showed 
that the matter was entirely relevant. 
U.S.—^Baldwin-Lima-Hamllton Corp. 
V. Tatnall Measuring Systems Co., 
D.C.Pa., 22 P.R.D. 12. 

69. U.S.—^Bank of America Nat. 
Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 F.R.D. 

489—Chemical Specialties Co., Inc. 
V. Ciba Pharmaceutical Products 
Inc., D.C.N.J., 10 P.R.D. 600. 
Production of documents and things 


under Rule 34 generally see infra 
§ 696. 

60- U.S.—Shankman v. Northwest 
Air Lines, D.C.N.Y., 18 F.R.D. 436. 
Absence of provision 

There is no provision in the Fed¬ 
eral Rules of Civil Procedure for a 
notice of taking deposition requiring 
production of books, records, papers, 
and documents. 

U.S.—Bank of America Nat. Trust 
& Sav. Asa’n v, Loew’s Intern. 
Corp., D.C.N.Y., 18 P.R.D. 489. 
Bocmnents not specified 

That portion of a notice of depo¬ 
sition served on plaintiff will be va¬ 
cated, on motion, to extent that it 
requires production of documents, 
where documents are not specified 
and request for production is with¬ 
out limit. 

U.S.—Caldwell-Clements, Inc. v. Mc¬ 
Graw-Hill Pub. Co., D.C.N.Y., 11 F. 
R.D. 166. 

61. U.S.—^Bank of America Nat. 
Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 F.R.D. 491. 

Motion hold Improper 

Motion for taking depositions of 
defendants which stated ’’Said par¬ 
ties are required to produce all rele¬ 
vant books and records, Including 
the corporate minutes of Texas Gas 
Corporation of 1961 to date,” was 
meaningless and could be ignored 
since such notice was a motion for 
discovery and Inspection for which 
proper cause would have to be shown 
under Rule 34. 

U.S.—Deep South Oil Co. of Tex. v. 
Metropolitan Life Ins. Co., D.C,N. 
Y., 21 F.R.D. 340. 

62. U.S.—Smith v. Bentley, D.C.N. 
Y., 9 F.R.D. 489. 

63. U.S.—^Miller v. Sun Chemical 
Corp., D.C.N.J., 12 F.R.D. 181. 

64. U.S.—^Kholos V. Cutler, D.C. 
Mass., 10 F.R.D. 688. 
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es. U.S.—U. S. T. E. I. Du Pont Da 
Nemours & Co., D.C.Ill., 14 F.R.D. 
341. 

66. U.S.—Tobacco and Allied Stocks 
V. Transamerica Corp., D.C.Del., 16 
F.R.D. 534. 

67. U.S.—Shepherd v. Castle, D.C. 
Mo., 20 P.R.D. 184. 

“There Is a growing tendency to 
combine Rules 26 (b) and 46 (d) as 
a substitute for the discovery and 
production of documents and things 
for Inspection, copying or photo¬ 
graphing ‘upon motion of any party 
showing good cause therefor,’ allow¬ 
ed by F.R.Civ.P. 34. No such pur¬ 
pose was ever intended by the elim¬ 
ination of the original necessity -Por 
a court order (pursuant to Rule 45 
(d) (1) before the amendment above 
mentioned) permitting the use of a 
subpoena duces tecum. The distinc¬ 
tion is important because in the case 
of a subpoena the one upon whom 
it is served may seek relief for un¬ 
reasonableness or oppressiveness 
whereas in the case of a discovery 
and inspection the one seeking it 
must establish good cause therefor.” 
U.S.—Joseph L. Lee, Inc. v. Margon 
Corp., D.C.N.Y., 18 P.R.D. 390, 391. 
Motion, under proper Buie 
A plaintiff moving to compel a 
deponent, substituted by counsel’s 
stipulation for corporate defendant’s 
president, to produce documents and 
records specified in subpoena duces 
tecum served on such president, for 
examination by plaintiff, should have 
followed Rule 34 governing produc¬ 
tion of documents and records of par¬ 
ty to action. Instead of Rule 46 for 
production of documents in witness’ 
possession for examination by plain¬ 
tiff on taking of such witness’ deposi¬ 
tion. 

U.S.—^Reid v. C. H. Cronin, Inc., D. 
C.N.Y., 15 F.R.D. 337. 

68. U.S.—^Newmark v. Abeel, D.C.N. 
Y.. 106 F.Supp. 758. 
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issued where the officer to whom it has been direct¬ 
ed is not named in any notice to take a deposition.®^ 

According to some authority, the fact that one on 
whom a subpoena duces tecum is served complies 
and produces the documents sought at the taking 
of the deposition does not give the examiner the 
right to inspect or copy them without an independ¬ 
ent order under Rule 34 providing for discovery and 
production of documents for inspection on a show¬ 
ing of good cause.*^® It has also been held, however, 
that where a witness in response to a subpoena 
duces tecum has books or documents in his posses¬ 
sion at the taking of his deposition, the court may 
require him to permit, an inspection thereof.'^i 
Where a subpoena duces tecum addressed to a wit¬ 
ness is served in connection with the examination 
of defendant before trial, in order to refresh his 
recollection, there is no right in plaintiff to inspect 
any of the documents unless defendant requires and 
actually uses them for the purpose of refreshing his 

recollection.'^^ 

Rules 34 and 45 should be considered in pari 
materia,and where it is sought to compel the pro¬ 
duction of documents in connection with a pre-trial 
deposition, pursuant to Rule 45, the same showing 
of good cause must be made as is required to sup¬ 
port a motion under Rule 34 to produce documents 
in the possession of the adverse party, as is dis¬ 
cussed infra § 734. 

On a motion for an order compelling the produc¬ 
tion of documents under a subpoena duces tecum, 
the burden is on the moving party to point out the 
specific matter to which he is entitled,and the mo¬ 
tion will not be granted as to items to which he is 
not entitled.*^® Such an order should not be entered 
unless it appears that the requests are reasonable 
and will not unduly burden the one to whom the 
subpoena is addressed.*^® 


Identification, Documents which are produced on 
the taking of a deposition and which are shown to 
counsel for the interrogating party should be marked 

for identification.'^'^ 

§ 584. - Issuance of Subpoena without 

Court Order 

A subpoena duces tecum requiring the production of 
books, papers, or documents in connection with the pre¬ 
trial examination of a party or witness may be obtained 
without court order. 

Under Federal Rules of Civil Procedure, Rule 45 
(d) (1), 28 U.S.C.A., as amended in 1948, a sub¬ 
poena duces tecum requiring the production of 
books, papers, or documents in connection with the 
pre-trial examination of a party or witness, may be 
obtained without court order.Proof of service 
of a notice to take a deposition as provided in Rules 
30 (a) and 31 (a) constitutes a sufficient authoriza¬ 
tion for the issuance by the clerk of the district court 
for the district in which the deposition is to be taken 
of subpoenas commanding the person to whom it is 
directed to produce books and documents.*^® As dis¬ 
cussed infra § 585, under the mandate of Rule 45 
(d) (1), any matter, not privileged, which is rele¬ 
vant to the subject matter involved in the pending 
action and constitutes or contains evidence may be 
sought by subpoena duces tecum as a matter of 
right, subject only to the restrictive provisions of 
Rules 45 (b) and 30 (b); and it is left to the person 
to be examined to seek relief from the court, under 
Rules 45 (b) and 30 (b) by quashing of the subpoena, 
or issuance of a protective order, if he deems the 
subpoena to be unreasonable or oppressive, as dis¬ 
cussed infra § 588. 

It was formerly necessary, under Rule 45 (b) (1) 
prior to its amendment, to obtain an order of court 
for the issuance of a subpoena duces tecum in con- 


Beegle v. Thomson, D.C.Ill., 2 F. 
R.D. 82. 

69. U.S.—McDowell Associates, Inc. 
V. Pennsylvania R, R., D.C.N.T., 
20 P.R.D. 219. 

70. U.S.—Joseph L. Lee, Inc. v. Mar- 
gon Corp., D.C.N.T., 18 P.R.D. 390. 

71. U.S.—Stentor Electric Mfg. Co. 
V. Klaxon Co., D.CDel., 28 F.Supp. 
665—^Eastern States Petroleum Co. 
V. Asiatic Petroleum Corporation, 
D.C.N.Y.. 27 F.Supp. 121. 

Inspection may he ordered 

Inspection of documents In posses¬ 
sion of one who is not a party may 
be ordered as an adjunct to his depo¬ 
sition. 

U.S.—^Eastern States Petroleum Co. 


V. Asiatic Petroleum Corporation, 
supra. 

72. U.S.—Isrel v. Shapiro, 3 P.R.D. 
175. 

73. U.S.—Shepherd v. Castle, D.C. 
Mo., 20 F.R.D. 184—Connecticut 
Mut. Life Ins. Co. v. Shields, D.C. 
N.T., 17 F.R.D. 273—^Panamusica 
Venezuela C. A. v. American Steel 
Export Co., D.C.N.T., 16 P.R.D. 280 
—Rosseau v, Langley, D.C.N.Y., 7 
F.R.D. 170—Connecticut Importing 
Co. V. Continental Distilling Corpo¬ 
ration, D.C.Conn., 1 P.R.D. 190. 

D.C.—Continental Distilling Corp. v. 
Humphrey, D.C., 17 P.R.D. 237. 

74. U.S.—Colorado Mill. & Elevator 
Co. V. American Cyanamid Co., D. 
C.Mo., 12 P.R.D. 339. 
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75. U.S.—Colorado Mill. & Elevator 
Co. V. American Cyanamid Co., su¬ 
pra. 

76. U.S.—Colorado Mill. & Elevator 
Co. V. American Cyanamid Co., su¬ 
pra. 

77. U.S.—^Vassardakis v. Parish, D. 

C. N.Y., 2 F.R.D. 207. 

78. U.S.—Chessman v. Teets, C.A. 
Cal., 239 P.2d 205, vacated on oth¬ 
er grounds 77 S.Ct. 1127, 354 U.S. 
166, 1 L.Ed.2d 1253. 

Steamship Co. of 1949 v. China 
Union Lines, Hong Kong, Limited, 

D. C.N.Y., 123 F.Supp. 802. 

Joseph L. Lee, Inc v. Margon 

Corp., D.C.N.Y., 18 F.R.D. 390. 

79. U.S.—Shepherd v. Castle, D.a 
Mo., 20 P.R.D. 184. 
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nection with the taking of depositions.^® Such order 
could be issued ex parte, without notice.^i Whether 
a witness would be compelled to produce for in¬ 
spection documents in his possession at the taking 
of his deposition rested largely within the discretion 
of the court,82 and the court by its order could safe¬ 
guard the rights of the parties.83 

§ 585, - Right to Subpoena; Showing of 

Good Cause 

Generally, any matter, not privileged, which is rel¬ 
evant to the subject matter involved in the pending ac¬ 
tion and constitutes or contains evidence may be sought 
by subpoena duces tecum as a matter of right; but some 
authority holds that the production of documents under 
a subpoena duces tecum may not be compelled without a 
showing of good cause. 

According to some authority under the mandate 
of Federal Rules of Civil Procedure, Rule 45 (d) (1), 
28 U.S.C.A., any matter, not privileged, which is 
relevant to the subject matter involved in the pend¬ 
ing action and constitutes or contains evidence may 
be sought by subpoena duces tecum as a matter 
of right, subject only to the restrictive provisions 
of Rules 45 (b) and 30 (b).84 The subpoena is is¬ 
sued by the clerk of the district court, and leave of 
court or court order is not required, as discussed 
supra § 584. 

There is also authority to the effect that Rule 45 
should be read in pari materia with Rule 34 relating 
to the discovery of documents in the possession of 
the adverse party, as discussed supra § 583, and that 


the requirement of Rule 34 that good cause be shown 
for obtaining the documents sought extends to all 
procedures for obtaining the discovery and produc¬ 
tion of documents, including a subpoena duces tecum 
under Rule 45 of the Federal Rules of Civil Pro- 
cedure.85 So, it has been held that the production 
of documents under a subpoena duces tecum may 
not be compelled without a showing of good cause,®® 
and that on a motion for an order compelling the 
production of documents under subpoena duces 
tecum, movant has the duty to show with reasonable 
clarity the propriety of the motion and the reason¬ 
ableness of the request made.®'^ Similarly, in a 
proceeding to vacate or modify the subpoena, a 
showing of good cause must be made to sustain the 
subpoena, as discussed infra § 590. 

‘'Good cause’* for the production of documents 
sought by subpoena duces tecum is established 
when it appears that the papers sought are relevant 
to the subject matter of the action.®® Where the 
subject matter of items of defendant’s subpoena 
duces tecum was the same as that on which infor¬ 
mation was sought by oral deposition, affidavits in 
support of the oral deposition inquiry stated good 
cause of issuance of the subpoena duces tecum.®® 
On the other hand, plaintiff failed to show good 
cause sufficient to warrant production by defendant’s 
attorney of statements of witnesses and reports of 
investigations by such attorney, pursuant to a sub¬ 
poena duces tecum served on him, in the absence 
of a showing of any effort by plaintiff to secure the 


80. U.S.—^Fox V. House, D.C.Okl., 29 
P.Supp. 673. 

U. S. for Use of Tilo Roofing; Co. 
V. J. Slotnlk Co., D.aConn., 3 F.R. 
D. 408. 

81. U.S.—U. S, for Use of Tilo Roof¬ 
ing* Co. V. J. Slotnik Co., supra. 

82. Motion for inspection denied, 
with provision that the papers re¬ 
main with attorneys for witness to 
await further developments in the 
case. 

U.S.—^Eastern States Petroleum Co. 
V. Asiatic Petroleum Corporation, 
D.C.N.Y., 27 F.Supp. 121. 

83. U.S.—Cooney v. Guild Co., D.C. 
N.Y., 1 F.R.D. 246. 

Postponement 

In suit for accounting, issuance 
of order for subpoena duces tecum 
to show state of account would not 
be postponed until determination 
that plaintiffs were entitled to an ac¬ 
counting, but the parties would be: 
allowed to proceed until bad faith 
should become apparent. 

U.S.—^Fox V. House, D.C.Okl., 29 F. 

Supp. 673. 

Stipulation 

Where plaintiff had served a sub¬ 


poena duces tecum demanding pro¬ 
duction of certain documents for 
examination before trial in connec¬ 
tion with oral depositions being tak¬ 
en, defendant would not be required 
to produce certain documents if de¬ 
fendant would stipulate that it had 
received originals of such documents 
as were copies and would waive ob¬ 
jection to reception of copies on 
ground that they had not been suffi¬ 
ciently proved. 

U.S.—Canuso v. City of Niagara 
Falls, D.C.N.Y., 7 F.R.D. 162. 

84. U.S.—Shepherd v. Castle, D.C. 
Mo., 20 F.R.D. 184. 

85- U.S.—Schwartz v. Broadcast 
Music, D.C.N.Y., 16 F.R.D. 31— 
Demeulenaere v. Rockwell Mfg. 
Co., D.C.N.Y., 13 F.R.D. 134—Sagor- 
sky V. Maly on, D.C.N.Y., 12 F.R.D. 
486. 

D.C.—Continental Distilling Corp. v. 
Humphrey, D.C., 17 F.R.D. 237. 

86. U.S.—^U. S. V. 6.82 Acres of 
Land, More or Less, Bernalillo 
County. N. M, D.C.N.M., 18 F.R.D. 
195—Connecticut Mut. Life Ins. Co. 
v. Shields, D.C.N.Y., 17 F.R.D. 273— 
Panamusica Venezuela C. A. v. 
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American Steel Export Co., D.CN. 
Y., 16 P.R.D. 280—North v. Lehigh 
Valley Transit Co., D.C.Pa., 10 F.R. 
D. 38. 

D.C.—Continental Distilling Corp. v. 
Humphrey, D.C., 17 F.R.D. 237. 

87. U.S.—Colorado Mill. & Elevator 
Co. V. American Cyanamid Co., D. 
C.Mo., 12 P.R.D. 339. 

88. U.S.—Connecticut Mut. Life Ins. 
Co. V. Shields, D.C.N.Y., 17 F.R.D. 
273. 

Affirmative defenses 

Where documents sought were nec¬ 
essary to establish affirmative de¬ 
fenses of laches and estoppel, in ac¬ 
tion by purchasers of bridge revenue 
bonds against underwriters and oth¬ 
ers for alleged misrepresentations as 
to toll traflEic for bridge, and such 
documents were in exclusive posses¬ 
sion of plaintiffs, ‘*good cause” ex¬ 
isted for production of such docu¬ 
ments pursuant to subpoena duces 
tecum. 

U.S.—Connecticut Mut. Life Ins. Co. 
V. Shields, supra. 

89. U.S —Schwartz v. Broadcast 

Music, D.C.N.Y., 16 F.R.D. 31. 
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information sought or any other facts or circum¬ 
stances establishing good cause or his right to rely 
on defendant’s preparation for trial.^o 

According to other authority, whether good cause 
need be shown before the issuance of a subpoena 
duces tecum will be determined by the particular 
circumstances of each case,9i and it has been held 
that a showing of good cause is not necessary in 
order to obtain the production of documents from 
one not a party to the action.^^ 

§ 586. - Documents or Things Which 

Must Be Produced 

The scope of a request for the production of docu¬ 
ments under a subpcena duces tecum may be very broad, 
and the subpcena may command a person to produce at 
the taking of depositions designated books, papers, doc¬ 
uments, or tangible things constituting or containing ev¬ 
idence relative to any of the matters within the scope of 
Rule 26 <b). 

Under Federal Rules of Civil Procedure, Rule 
45 (d) (1), 28 U.S.C.A., the scope of request for the 
production of documents may be very broad, and the 
subpoena may command a person to produce at the 
taking of depositions designated books, papers, docu¬ 
ments, or tangible things constituting or containing 


evidence relative to any of the matters within the 
scope of Rule 26 (b).®^ Under the liberal scope of 
discovery provided by the Federal Rules of Civil 
Procedure, if a subpoena for the production of docu¬ 
mentary material is not both unreasonable and op¬ 
pressive, it should be effectuated by the court, unless 
under applicable and lawfully consistent executive 
regulations the court after judicial scrutiny con¬ 
cludes that the national interests or the specific 
situation embodied in the record justifies with¬ 
holding discovery.9 4 

Relevancy, rather than admissibility, is the test 
in determining whether a subpoena duces tecum 
should be allowed,®^ and if matters sought by a 
subpoena duces tecum in connection with a proposed 
deposition are not privileged and appear reasonably 
calculated to lead to the discovery of admissible 
evidence, it is not ground for objection to the sub¬ 
poena that the testimony would be inadmissible on 
the trial.®® However, while some authority broadly 
holds that a plaintiff is not bound by the rule of 
relevance in seeking the production of documents,®'^ 
generally a witness will be compelled by subpoena 
duces tecum to produce only such documents as are 
relevant and material to the issues.®® In this con- 


90. XJ.S.—Sagorsky v. Maly on, D.C. 
N.Y., 12 F.R.D. 486. 

91. U.S.—Roach v. Boston Tow 
Boat Co., D.C Mass, 19 F.R.D. 267 
—^U. S. V. 6.82 Acres of Land, More 
or Less, Bernalillo County, N. M., 
D.CN.M, 18 F.R.D. 196. 

92. Balsing question 

Where deposition of a person not a 
party to action is sought to be taken 
and subpoena duces tecum, requiring 
production of documentary evidence 
on the taking of deposition, is issued 
to such person, neither such nonpar¬ 
ty witness nor a party to action may 
raise the question of good cause. 
U.S.—Shepherd v. Castle, D C.Mo., 
20 F.R.D. 184. 

93. U.S.—Miller v. Sun Chemical 
Corp., D.C.N.J., 12 F.R.D. 181. 

Particular items held properly sub¬ 
poenaed 

(1) In general. 

U.S.—Zimmerman v. Poindexter, D.C. 
Hawaii, 74 F.Supp. 933. 

Shepherd v. Castle, D.C.Mo., 20 
F.R.D. 184—^Portsmouth Baseball 
Corp. V. Frick, D.C.N.Y., 18 F.R.D. 
430—Bowman v. Dubuque Fire & 
Marine Ins. Co., D.C.La., 14 F.R.D. 
269—^Alleghany Corp. v. James 
Foundation of N. Y., D.C.N.Y., 12 
F.R.D. 434—^Knight-Morley Corp. 
V. Electroline Mfg. Co., D.C.Ohio, 
10 F.R.D. 400—Bowles v. Acker¬ 
man, D.C.N.Y., 4 F.R.D. 260. 

(2) Plaintiff's counsel, at time of 
taking of his deposition, could be 


compelled to produce relevant letters 
in so far as letters were not privi¬ 
leged within scope of attorney-client 
privilege or the work-product theory. 
U.S.—Tobacco and Allied Stocks v. 

Transamerica Corp., D.C.Del., 16 F. 

R.D. 634. 

(3) Where subpoena duces tecum 
returnable on an examination before 
trial sought the production of all in¬ 
teroffice memoranda and documents 
relating to investigation of the loss 
of plaintiff alleged to have been caus¬ 
ed by the dishonest acts of a former 
employee the items should be pro¬ 
duced, in view of witnesses’ deliber¬ 
ate evasiveness and insistence that 
their recollections required constant 
refreshing to enable them to answer. 
U.S.—^Virginia Metal Products Corp. 

V. Hartford Acc. & Indem Co., D.C. 

N.Y., 10 P.R.D. 374. 

(4) Records of post office depart¬ 
ment, including pay, work, leave, va¬ 
cation, time off, and illness records, 
medical reports, and names of exam¬ 
ining physicians, pertaining to plain¬ 
tiff m action against railroad for in¬ 
juries sustained by plaintiff were rel¬ 
evant to subject matter of action and 
reasonably might lead to discovery 
of admissible evidence within mean¬ 
ing of Federal Rules relating to sub¬ 
poena duces tecum for production of 
documentary evidence and the taking 
of depositions. 

U.S.—Morris v. Atchison, T. & S. F. 

Ry. Co., D.C.Mo„ 21 F.R.D. 166. 
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Medical reports 

In action for injuries sustained by 
plaintiff while riding in automobile 
driven by defendant, production of 
medical reports made to workmen’s 
compensation insurer by physicians 
who treated plaintiff at request of 
insurer could not be required by sub¬ 
poena duces tecum requiring produc¬ 
tion of documentary evidence on tak¬ 
ing of deposition of insurer’s claims 
adjuster, who was not a party to ac¬ 
tion, in absence of showing that 
plaintiff intended to call such physi¬ 
cians as witnesses and had waived 
his right under Federal Rule first to 
receive reports from physicians who 
examined plaintiff on behalf of de¬ 
fendant. 

U.S.—Shepherd v. Castle, D.C.Mo., 20 
F.R.D. 184. 

94. U.S.—^Zimmerman v. Poindexter, 
D.C.Hawaii, 74 F.Supp. 938. 

95- U.S.—Steamship Co. of 1949 v. 
China Union Lines, Hong Kong, 
Limited, D.C.N.Y., 123 F.Supp. 802. 

U. S. V. B. I. Du Pont De Ne¬ 
mours & Co., D.C.Ill., 14 F.R.D. 
341. 

96. U.S.—Harnischfeger Corp. v. 
Miller Elec. Mfg. Co., D.C.Wis., 18 
F.R.D. 3. 

97. U.S.—Portsmouth Baseball Corp. 
V. Frick, D.C.N.Y., 18 F.R.D. 430. 

98. U.S.—Fletcher v. Foremost Dai¬ 
ries of New York, D.C.N.Y., 29 F. 
Supp. 744-403-411 East 66th 
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nection a liberal standard of relevancy is applied,not demand the production of documents, the orig- 
and the subpoena will be upheld unless the evidence inals or copies of which are already in his posses- 
sought could have no possible bearing on the issues.^ sion;^ but it has also been held that where an action 

involved a great many items and would present a 
Documents intended to establish a matter admitted difficult task for the jury, defendant may be required 
by the adverse party will not be required to be pro- produce in compliance with a subpoena duces 
duced;2 and it has also been held that where the tecum the originals of letters written by plaintiffs, 
disclosure of the existence, description, nature, con- though plaintiffs were in possession of copies 

dition, and location of certain books and documents letters, where this would simplify the pro- 

was accomplished by testimony already elicited from cedure.^ 
defendant’s officers at depositions already taken, no 

purpose would be served by a subpoena duces It seems that a witness will not be compelled to 
tecum.3 According to some authority, a party may produce documents which are privileged.^ It is not 


Street Corporation v. Ford Motor 
Co.. D.C.N.Y., 27 F.Supp. 37. 

Demeulenaere v. Rockwell Mfgr. 
Co.. D.C.N.Y., 13 F.RD. 134—Wag¬ 
ner Mfg. Co. V. Cutler-Hammer, 
Inc., D.C.Ohio, 10 F.R.D. 480—Can- 
uso V. City of Niagara Falls, D.C. 
N.Y., 7 F.R.D. 159—Dlffie v. H. F. 
Wilcox Oil & Gas Co., D.C.Okl., 4 
P.RD. 240—Hercules Powder Co. 
V. Rohm & Haas Co., D.C.Del., 3 F. 
R.D. 302—^Polley Amusement Hold¬ 
ing Corporation v. Randforce 
Amusement Corporation, D.C.N.Y., 
1 F.R.D. 496. 

XSzpnnglng part of subpoena 

Where court could not pass on ad¬ 
missibility of reports sought by sub¬ 
poena by party who sought informa¬ 
tion through examination before tri¬ 
al, until reports were presented to 
court for inspection and ruling, the 
part of the subpoena calling for the 
reports would not be expunged on 
ground that the matter sought was 
immaterial. 

tJ.S.—^Lewis V. United Air Lines 
Transport Corporation, D.C.Conn., 
27 F.Supp. 946. 

Subpoena held too broad 

(1) In general. 

TJ.S.—Slentki v. Haffner, D.C.N.Y., 
145 F.Supp. 435. 

U. S. V. Schine Chain Theatres, 
D.C.N.Y., 4 F.R.D. 108—U. S. for 
Use of Tllo Roofing Co. v. J. Slot- 
nlk Co., D.aConn., 3 F.RD. 408. 

(2) Paragraph of subpoena duces 
tecum commanding production at an 
examination before trial, of corpora¬ 
tion’s employee, of all books, papers, 
records, memoranda, checks, corre¬ 
spondence, canceled vouchers and all 
other documents and papers relating 
to other defendants and a third par¬ 
ty was too broad but would be prop¬ 
er with a limitation that documents 
requested would he those relating to 
leasing of certain premises alleged 
in the complaint. 

U.S.—403-411 Bast 66th Street Cor¬ 
poration V. Ford Motor Co., D.C.N. 
Y., 27 F.Supp. 37. 

(3) In action for injuries sustain¬ 
ed by plaintlte while riding in auto¬ 


mobile driven by defendant, the 
amount of workmen’s compensation 
benefits paid plaintiff had no evi¬ 
dentiary value, and defendant could 
not require production of records 
showing such compensation pay¬ 
ments by subpoena duces tecum for 
production of documentary evidence 
on the taking of deposition of claims 
adjuster for workmen’s compensa¬ 
tion insurer, who was not a party to 
action. 

U.S.—Shepherd v. Castle, D.C.Mo., 20 
F.R.D. 184. 

(4) Although plaintiff seeking spe¬ 
cific performance of contract for sale 
of railroad stock was entitled to ex¬ 
amine documents, to be procured by 
subpoena duces tecum, to establish 
degree of control of railroad which 
accompanied ownership of the stock, 
examination would be limited to 
question of existence rather than de¬ 
fendant’s exercise of power to con¬ 
trol; plaintiff was not entitled to 
production of documents with re¬ 
spect to defendant’s employment of 
expert advisors on management of 
railroad. 

U.S.—^Alleghany Corp. v. James 
Foundation of N. Y., D.C.N.Y., 12 
F.R.D. 434. 

99- U.S.—Canuso v. City of Niagara 
Falls, D.C.N.Y., 7 F.RD. 162. 

1. U.S.—Steamship Co. of 1949 v. 
China Union Lines, Hong Kong, 
Limited, D.C.N.Y., 123 F.Supp. 802. 

Avon Linen Service v. Graten- 
stein, D.aConn., 16 F.RD. 469, 471. 
“This view of relevancy is sub¬ 
stantiated under the 1946 amendment 
to Rule 45 (d) (1) whereby the scope 
of a subpoena duces tecum in connec¬ 
tion with the taking of a deposition 
IS determined by Rule 26 (b) , . . . 

Examination under this latter Rule 
lias been held to contemplate inquiry 
not only into matters admissible in 
evidence but also to matters relevant 
to the subject matter involved in the 
pending action regardless of materi¬ 
ality or admissibility at trial.” 

U.S.—^Avon Linen Service v. Graten- 
steln, supra. 

2. U.S.—^Fletcher v. Foremost Dai¬ 
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ries of New York, D.C.N.Y., 29 F. 
Supp. 744. 

3. U.S.—^Bank of America Nat. 
Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 F.R.D, 

491. 

4- U.S.—^Panamusica Venezuela C. 
A. V. American Steel Export Co., D. 
C.N.Y., 16 F.RD. 280. 
Correspondence 

Defendant’s branch manager, on 
whom subpoena duces tecum was 
served, would not be required to pro¬ 
duce correspondence between plain- 
tilf and defendant, where it was rea- 
sonable to assume that plaintiff had 
either the original or a copy of such 
correspondence, and plaintiff did not 
attempt to make any showing to the 
contrary, since good cause for requir¬ 
ing production of documents is not 
shown when mover has information 
sought or can obtain documents or 
information therein through other 
methods than rules of discovery. 

U.S.—State Theatre Co. v. Tri-States 
Theatre Corp., D.C.Neb., 11 F.RD. 
381. 

5. U.S.—Canuso v. City of Niagara 
Falls, D.C.N.Y., 7 F.RD. 169. 

6. U.S.—Canuso v. City of Niagara 
Falls, D.C.N.Y., 7 FRD. 162. 

D.C.—Continental Distilling Corp. v. 

Humphrey, D.C., 17 F.RD. 237. 
Opinion of connsel 

(1) In proceedings for judicial set¬ 
tlement of trustee's account wherein 
trustee relied on opinion of counsel 
for exculpation for specific act chal¬ 
lenged by bondholders, trustee could 
not be compelled by subpoena duces 
tecum to produce all opinions obtain¬ 
ed from counsel prior to certain date 
in connection with and to guide it in 
administration of trust. 

U.S.—In re Prudence-Bonds Corp., D. 
C.N.Y., 76 F.Supp. 648. 

(2) Letters written by and to 
plaintiff’s attorney in connection with 
another similar case against same 
defendant and which were written 
more than eight and one-half years 
prior to institution of present suit 
and before attorney or his corre¬ 
spondent had been retained to repre- 
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contemplated by the Federal Rules that a lawyer as 
an attorney in a case can be called on to give testi¬ 
mony against his client by requiring him to produce, 
pursuant to a subpoena duces tecum, written state¬ 
ments, private memoranda, and personal recollec¬ 
tions prepared by him as counsel in the course of 
his legal duties.^ So, a subpoena commanding an 
attorney for a party to bring all papers, reports, 
statements of witnesses, diagrams of the scene of 
the accident, accident reports, and correspondence 
made or taken or written pertaining to the accident 
is improper as a clear invasion of the privileges of 
an attorney, as falling outside the scope of discovery, 
and as contravening public policy. ^ The fact, how¬ 
ever, that immaterial and somewhat confidential 
matters were intermingled with other matters in the 
reports of investigators concerning a claimed loss 
does not justify a witness in refusing to produce 
those documents for inspection by defendant prior 


to the trial of an action for damages based on alleged 
negligence.® 

A subpoena duces tecum directing production at 
the time of taking of a deposition of books and 
papers is a “process’* of a United States District 
Court within the meaning of a statute providing 
that records of the Veteran’s Administration shall 
be deemed confidential except where required to be 
produced by process of a United States District 
Court but it was not intended that the exception 
stated in the statute would subject such records to 
process in private litigation, where they could only 
be collateral to the issues joined, without a showing 
of good cause for the production thereof.^i An 
army regulation for the classification of matter ob¬ 
tained from other governmental agencies does not 
preclude the production in response to a subpoena 
duces tecum of investigative reports of the Federal 


sent plaintiff were not part of attor¬ 
ney’s “work product” In the pres¬ 
entation of the instant case, and 
were not privileged under this theory. 
U.S.—Tobacco and Allied Stocks v. 

Transamerica Corp., D.C.Del., 16 F. 

R.D. 534. 

Secret process 

A corporate defendant on which 
subpoenas duces tecum were served 
would not be required to disclose se¬ 
cret process in manufacturing cer¬ 
tain articles. 

U S.—^IVagner Mfg. Co. v. Cutler- 

Hammer, Inc., D.C.Ohio, 10 F.RD. 

480. 

Statements of witnesses 

Where plaintiff alleged that he had 
no knowledge of employees and sub¬ 
sidiaries of defendant who knew 
facts relating to his claim, that he 
■did not have at his disposal facilities 
to investigate which defendant had, 
would have great hardship in locat¬ 
ing witnesses, in view of unanimous 
assertion of defendant's principal 
executives that there was no basis 
for plaintiff’s claim, and that he an¬ 
ticipated hostility from some of wit¬ 
nesses by reason of their employ¬ 
ment with defendant, reasons were 
not sufficient to warrant exercise of 
court’s discretion to compel produc¬ 
tion of all written statements taken 
by defendant’s counsel of witnesses. 
XJ.S.—Portman v. American Home 

Products Corp., D.C.N.T., 9 F.R.D. 

613. 

Vaz retaxns 

In private civil actions, income tax 
returns are confidential information 
between taxpayer and government 
and production of such returns may 
not be required by a subpoena duces 
tecum. 

D.C.—Maddox v. Wright, D.C., 103 F. 

Supp. 400. 


Books and documents held not priv¬ 
ileged 

(1) In general- 

U.S.—Bowles V. Ackerman, D.C.N.T., 

4 F.R.D. 260. 

(2) Patent applications are not 
privileged material when they are 
connected with pending litigation. 

U.S —National Transformer Corp. v. 

France Mfg. Co., D.C.Ohio, 9 F.R.D. 

606. 

(3) In automobile accident case, 
plaintiff’s statement obtained not by 
attorney in preparation for or in an¬ 
ticipation of action but by Investiga¬ 
tor of defendants’ insurer as routine 
matter was not “privileged commu¬ 
nication” so far as Insurer was con¬ 
cerned and insurer’s act in turning 
over statement to attorney did not 
make it privileged so as to prevent 
plaintiff from obtaining production 
thereof. 

U.S.—Bough V. Lee, D.C.N.T., 29 F. 

Supp. 498. 

(4) In action against railroad for 
injuries sustained by postal em¬ 
ployee, he was not entitled to assert 
a privilege against disclosure of pos¬ 
tal records pertaining to him, con¬ 
sisting of pay, work, leave, vacation, 
time off, and illness records, medical 
reports and names of examining 
physicians, in absence of statute or 
regulation expressly protecting such 
employees and sufficient public pol¬ 
icy to sustain such protective stat¬ 
ute or regulation. 

U.S.—Morris v. Atchison, T. & S. F. 

Ry. Co., D.C.MO., 21 F.R.D. 155. 

7. U.S.—Hickman v. Taylor, 67 S.Ct. 

385. 329 U.S. 495, 91 L.Bd. 451. 
Brush V. Harkins, D.C.Mo., 9 F. 

R.D. 681. 

Work product 

Evidence which, in the form of i 
“persons” and “acts,” forms the ba- I 
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sis of a defendant’s affirmative de¬ 
fenses is an example of an attor¬ 
ney’s “work product,” and, as such, 
is protected from discovery. 

U.S.—Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 16 F. 
R.D. 537. 

8. U.S.—-Brush v. Harkins, D.C.Mo., 
9 F.R.D. 681. 

Hearsay 

Report of investigation of automo¬ 
bile accident made by insurer’s attor¬ 
ney who had no personal knowledge 
of the facts was “hearsay” and hence 
was not subject to production for in¬ 
spection in examination of insurer 
before trial of injured person’s ac¬ 
tion against insured. 

U.S.—In re Citizens Casualty Co. of 
New York, D.C.N.Y., 3 F.R.D. 171. 

9. U.S.—Colorado Mill. & Elevator 
Co. V. American Cyanamid Co., D. 
C.Mo., 11 F.R.D. 306. 

10. U.S.—Ross V. Cities Service Gas 
Co., D.C.Mo., 21 F.R.D. 34. 

DetermlnatioxL by court 
Under statute making records of 
Veterans’ Administration confiden¬ 
tial unless required to be produced 
by process of a United States court, 
whether disclosure of records is nec¬ 
essary and proper in private litiga¬ 
tion must be determined in the first 
instance by court before whom judi¬ 
cial proceeding is pending, and when 
that proposition is presented to the 
court the record should be viewed 
from the standpoint of all claims of 
personal privilege that may be made 
with respect thereto by the ex-serv¬ 
iceman to whom they relate, not¬ 
withstanding exception stated in 
statute. 

U.S.—Ross V. Cities Service Gas Co., 
supra. 

11. U.S.—Ross V. Cities Service Gas 
Co., supra. 
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Bureau of Investigation voluntarily placed in the 
custody of military authorities by the Justice De¬ 
partment and, as far as response to a subpoena 
is involved, a Justice Department regulation as to 
the nonavailability of records applies only where 
an officer or employee of the department is ordered 
to produce documents in court.^3 A regulation of 
the Attorney General prohibiting the disclosure of 
documents in the possession of his department will 
not prevent the court from ordering the production 
of files of the Department of Justice in all cases, 
and, should it appear in the trial of the case that 
parts of such files are sought for the contradiction 
of a witness or are necessary for the purposes of 
trial, the court may take action to compel their 
production.!^ 

§ 587. - Form, Sufficiency, and Time of 

Subpoena 

A subpoena duces tecum Issued In connection with 
the taking of a deposition should designate specifically 
the documents or things sought to be produced. Such a 
subpoena is not premature because issued before answer. 

A subpoena duces tecum issued under Federal 
Rules of Civil Procedure, Rule 45 (d), 28 U.S.C.A., 
should designate specifically the documents or things 
sought to be produced.!^ In this respect, documents 
are sufficiently designated if they are designated by 
categories, as long as the categories themselves are 
sufficiently defined.!® The request for production 
of documents should not be directed to a named 
party ‘‘or whom it may concem.”!^ 

Time for subpoena. Rule 45 relating to subpoenas 
duces tecum for the production of documents in 


connection with the taking of depositions does not 
in terms limit the time for examination or discovery 
to the period after answer or other responsive plead¬ 
ing, although Rule 26 requires leave of court if a 
deposition is to be taken within twenty days after 
commencement of the action.!® Accordingly, a 
subpoena duces tecum directing plaintiff to produce 
various books and other information at a pre-trial 
examination by defendant is not premature because 
of the fact that defendant had not yet filed his an¬ 
swer to plaintiff’s complaint ;!9 and where it appears 
from the complaint that relevancy of the documents 
sought is probably determinable, discovery of such 
documents may be had prior to filing of an answer.20 

§ 588 . - Quashing or Modifying Sub¬ 

poena ; Protective Orders 

A subpoena duces tecum for the production of books 
or documents in connection with the taking of deposi¬ 
tions Is subject to the restrictive provisions of Rule 45 
(b) under which the court may quash or modify a sub¬ 
poena If it Is unreasonable or oppressive, and of Rule 30 
(b) under which the court may make any order which 
Justice requires to protect the party or witness sought 
to be examined from annoyance, embarrassment, or op¬ 
pression. 

Under Federal Rules of Civil Procedure, Rule 45 
(d) (1), 28 U.S.C.A., a subpoena for the production 
of books, papers, or documents in connection with 
the taking of depositions is subject to the restrictive 
provisions of Rule 45 (b) under which the court may 
quash or modify a subpoena if it is unreasonable or 
oppressive, and of Rule 30 (b) under which the court 
may make any order which justice requires to pro¬ 
tect the party or witness sought to be examined from 
annoyance, embarrassment, or oppression.^! Ac- 


12 . U.S.—^Zimmerman v. Poindexter, 
D.C.Hawaii, 74 F Supp. 933. 

13. U.S.—^Zimmerman v. Poindexter, 
supra. 

14. U S.—U. S. V. Schine Chain 
Theatres, D.C.N.T., 4 F.R.D. 108. 

15. U.S.—State Theatre Co. v. Tri- 
States Theatre Corp., D C.Neb., 11 
F.R.D. 381. 

Subpoenas held sufficient 
US.—403-411 East 66th Street Cor¬ 
poration V. Ford Motor Co., D.C.N. 
T., 27 F.Supp. 37. 

Alleghany Corp. v. James Foun¬ 
dation of N. T., D.C.N.Y., 12 F.R.D. 
434—State Theatre Co. v. Tri- 
States Theatre Corp., B.C-Neb., 11 
F.R.D. 381. 

Subpoena held insufficient 

Subpoena duces tecum requiring* 
production by defendants of all cor¬ 
respondence between Omaha branch 
of one of defendants and New York 
office of one of defendants, did not 
sufficiently designate documents re¬ 
quested. 


U.S.—State Theatre Co. v. Tri-States 
Theatre Corp,, supra. 

16. U S.—State Theatre Co. v. Tri- 
States Theatre Corp., supra. 

17. U.S —^Miller v. Sun Chemical 
Corp., D.C.N.J., 12 F.R.D. 181. 

18. U.S.—Avon Linen Service v. 
Gratenstein, D.C.Conn., 16 F.R.D. 
469. 

19. U.S—Avon Linen Service v. 
Gratenstein, supra. 

Waiver of objection 

Prior to amendment of Rule 26, an 
objection to subpoena on ground that 
It was ordered before defendant’s an¬ 
swer was filed and before permission 
was given to take depositions was 
waived by defendant which filed an 
answer on the same day that de¬ 
fendant moved to quash the sub¬ 
poena. 

U.S—Pentland v. Dravo Corp., D.C. 
Pa., 4 F.R.D. 305, reversed on oth¬ 
er grounds, C.C.A., 152 P.2d 861. 

20. U.S.—^Avon Linen Service v. 
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Gratenstein, D.C.Conn., 16 F.R.D. 
469. 

21. U.S.—Shepherd v. Castle, D.C. 
Mo., 20 F.R.D. 184. 

Suit in another district 
The federal court for district 
wherein depositions are being taken 
for use in pending action, to which 
deponents are not parties, in federal 
court for another district, has ju¬ 
risdiction to limit oral examination 
and modify subpoenas duces tecum, 
as Federal Rules do not limit court’s 
jurisdiction to that given by Rule 
authorizing contempt proceedings if 
subpoenas are disobeyed. 

U.S.—Shawmut, Inc. v. American 
Viscose Corp., D.C.N.Y., 11 F.R.D. 
562. 

Buie prior to ameudmeut 
Even prior to the amendment of 
Rule 46 (d) (1) expressly making 
Rule 46 (b) applicable to a subpoena 
duces tecum sought in connection 
with the taking of a witness’ deposi- 
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cordingly, a subpoena duces tecum may be quashed 
or modified in a proper case,^^ as where it is un¬ 
reasonably broad^s or burdensome,^4 where the mov¬ 
ing party has the information sought or can obtain 
the documents or information without recourse to 
the discovery rules,25 or where it appears that the 
documents are not in the actual possession of the 
person to whom the subpoena is directed. 2 6 

In other instances quashing or modifying of the 
subpoena has been refused,27 and particular limita¬ 
tions as to the scope of the subpoena have been 
denied.28 A subpoena need not necessarily be 


quashed because the documents sought are volu¬ 
minous and cumbersome and because considerable 
trouble and expense are involved in producing 
them,*29 but if a party is subjected to any unusual 
expense in procuring requested documents, the court 
may require that the reasonable cost thereof be as¬ 
sessed against the party seeking production of the 
documents.20 The court may require that the ma¬ 
terial sought be produced at its existing location for 
inspection rather than at the place fixed for taking 
of the deposition in the action in which the subpoena 
was obtained.^! The overruling of a motion to 


tion, decisions construed Rule 45 (b) 
as so applicable. 

U.S.—Pox V. House, D.C.Okl., 29 F. 
Supp. 673-403-411 East 66th 
Street Corporation v. Ford Motor 
Co, D,C.N.T., 27 F.Supp. 37. 

22. U.S.—Anderson v. British Over¬ 
seas Airways Corp., D C.N.Y., 149 
F.Supp. 68—^Newmark v. Abeel, D. 
C.N.Y, 106 F.Supp. 758. 

Demeulenaere v. Rockwell Mfg. 
Co, D.C.N.Y, 13 P.RD. 134—Over¬ 
ly V. Hall-Neal Furnace Co., D.C. 
Ohio, 12 F.RD. 112—Wagner Mfg. 
Co. V. Cutler-Hammer, Inc., D.C. 
Ohio, 10 PR.D. 480—Walling v J. 
Friedman & Co., DC.N.Y., 4 P.R.D. 
384—Pentland v. Dravo Corp., D.C. 
Pa., 4 P.R.D. 305, reversed on oth¬ 
er grounds, C.CA., 152 F.2d 851. 

Without prejudice 

Where counsel were in direct con¬ 
flict as to whether another district 
court in which the action was pend¬ 
ing had denied defendant’s motion 
for subpoena duces tecum, as con¬ 
tended by plaintiff, and court could 
not determine materiality of items 
sought without the record or plead¬ 
ings, plaintiff’s motion for order 
quashing a subpoena duces tecum is¬ 
sued out of court in which such mo¬ 
tion was made was granted without 
prejudice. 

U.S —Ellis-Poster Co. v. Reichhold 
Chemicals, D.C.N.Y., 7 P.R.D. 672. 

23. U.S—403-411 East 66th Street 
Corporation v. Ford Motor Co, D. 
C.N.Y., 27 P Supp. 37. 

Rosanna Knitted Sportswear, Inc. 
v. Lass O’Scotland, Limited, D.C. 
N.Y., 13 F.R.D. 325—^Demeulenaere 
V. Rockwell Mfg. Co., D.C.N.Y., 13 
P.RD. 134. 

D.C.—Continental Distilling Corp. v. 
Humphrey, D.C., 17 F.R.D. 237. 

Case file 

In Administrator’s action to enjoin 
violation of Pair Labor Standards 
Act, a subpoena addressed to inspec¬ 
tor of Wage and Hour Division, call¬ 
ing for a license to defendants to 
examine the case file of their adver¬ 
sary’s lawyer, would be quashed as 
not warranted by the Federal Rule. 


U.S—^Walling V. J. Friedman & Co., 
D.C.N.Y., 4 F.R.D. 384. 

Matter covered by other requests 
Where much of matter sought to 
be obtained by way of subpoena 
duces tecum from corporate minutes 
was required to be produced under 
other items of the subpoena, plain¬ 
tiffs’ motion to modify subpoena to 
extent of corporate minutes would 
be granted with permission to de¬ 
fendants to seek production on show¬ 
ing of good cause after completion of 
depositions in connection with which 
subpoena was issued. 

U S.—Demeulenaere v. Rockwell 
Mfg. Co., D.C.N.Y., 13 F.R.D. 134. 

24. U.S.—^Federal Trade Commis¬ 
sion V. Bowman, D.C.Ill., 149 P. 
Supp. 624, affirmed, C.A., 248 P.2d 
456—^Anderson v, British Overseas 
Airways Corp., D.C.N.Y., 149 P. 
Supp. 68. 

25. U.S.—Panamusica Venezuela C. 

A. V. American Steel Export Co., 
D.C.N.Y., 16 P.R.D. 280—State 

Theatre Co. v. Tri-States Theatre 
Corp, D.C.Neb., 11 P.R.D. 381. 

26. U.S.—Goldberg v. Travelers Fire 
Ins. Co., D.C.N.Y., 11 P.R.D. 666. 

Attorney 

Where plaintiff sought to compel 
defendant’s attorney to appear for 
discovery examination and produce 
statements of defendant’s employees, 
medical records, hospital records, 
and examinations of plaintiff con¬ 
ducted by defendant without show¬ 
ing that documents were in actual 
possession of attorney, court would 
vacate subpoena duces tecum but 
permit examination to discover who 
had charge of documents and infor¬ 
mation, with due regard for attor¬ 
ney's right of privilege, 

U.S.—Jenkins v. Pennsylvania R. Co., 
D.C.N.Y., 9 P.R.D. 297. 

27 . U.S.—Reading - Sinram - Streat 

Coals, Inc. v. Metropolitan Petro¬ 
leum Corp., D.C-N.Y., 21 P.R.D. 

333—Supine v, Compagnie Nation- 
ale Air Prance, D.C.N.Y., 21 P.R.D. 
42—^Wagner Mfg. Co. v. Cutler- 
Hammer, Inc., D.C.Ohio, 10 P.R.D. 
480—U. S. V, National City Bank 
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of New York, D.C.N.Y., 2 P.R.D. 
46. 

Xiack of specific objection 
Where plaintiffs failed to interpose 
specific grounds of objection to doc¬ 
uments sought by defendants by way 
of subpoena duces tecum on basis of 
specific allegations in complaint, 
plaintiffs' motion to modify subpoena 
would be denied. 

U.S.—Demeulenaere v. Rockwell Mfg. 

Co., D.C.N.Y., 13 P.R.D. 134. 
Records at branch ofilce 
Where agreement, under which de¬ 
fendant distributed motion picture 
produced by plaintiff, required de¬ 
fendant to keep true and accurate 
books of account at its offices in New 
York City, fact that defendant kept 
original records in its branch offices 
would not justify denying, on hard¬ 
ship grounds, plaintiff's motion to 
compel defendant to produce, pursu¬ 
ant to subpoena, records allegedly 
necessary for purpose of refreshing 
memory of defendant’s treasurer, 
who had disclaimed, on taking of his 
pre-trial deposition, personal knowl¬ 
edge as to various receipts, expendi¬ 
tures, and disbursements. 

U.S.—^Hall Bartlett Productions, 
Inc. V. Republic Pictures Corp., D. 
C.N.Y., 20 P.R.D. 625. 

28 . U.S.—Portsmouth Baseball Corp. 
V. Prick, D.C.N.Y.. 18 P.R.D. 430. 

29 . U.S.—^Miller v. Sun Chemical 
Corp., D.C.N.J., 12 P.R.D. 181. 

30. U.S.—Miller v. Sun Chemical 
Corp., supra. 

Relatively broad subpoena 

Where subpoena duces tecum was 
relatively broad and required pro¬ 
duction by defendants of many doc¬ 
uments, denial of defendants’ mo¬ 
tions to quash would be conditioned 
on advancements by plaintiff of the 
reasonable costs of producing the 
books, papers, and documents re¬ 
quested. 

U.S.—State Theatre Co. v. Tri-States 
Theatre Corp., D.C.Neb., 11 F.R.D. 
381. 

31. U.S.—Banana Distributors, Inc. 
V. United Fi'uit Co., D.C.N.Y., 19 P. 
R.D. 632. 



§§ 588-590 FEDERAL CIVIL PROCEDURE 


quash a subpoena is not an adjudication as to the 
admissibility or relevancy of all possible evidence 
which might be adduced thereunder.32 

According to some autliority, a notice to produce 
documents in connection with the taking of deposi¬ 
tions may be modified by a protective order under 
Rule 30 (b) .33 It has also been held, however, that 
in the absence of a subpoena duces tecum or a 
motion for discovery and production of document, 
a party may, with impunity, ignore that part of the 
adverse party’s notice of taking depositions requir¬ 
ing the production of designated documents, and 
therefore no relief modifying such notice will be 

grantecL34 

§ 589.-Form and Time of Motion 

A motion to quash or modify a subpoena duces tecum, 
or an application for an order limiting the command of 
such a subpoena should be made by the person to whom 
the subpoena Is directed; and such a motion should be 
made promptly. 

Federal Rules of Civil Procedure, Rule 45 (b), 28 
U.S.C.A., provides for quashing or modifying of a 
subpoena duces tecum on motion of the person to 
whom the subpoena is directed.35 Ordinarily a 
motion for an order modifying and limiting a part 3 r’s 
notice for the production of documents set forth 
in its notice of deposition will not be treated as a 
motion to quash a subpoena duces tecum, 3 6 although 
such procedure has been permitted in some in- 
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stances.37 An application under Federal Rules of 
Civil Procedure, Rule 45 (b) or 30 (b), 28 U.S.C.A., 
for an order limiting the command of a subpoena 
duces tecum should be made by the person to whom 
the subpoena is directed,38 and imless a party to 
the action can make claim to some personal right 
or privilege with respect to the subject matter of a 
subpoena duces tecum directed to a nonparty witness, 
the party to the action has no right to relief under 
such Rules.39 

Under the terms of Rule 45 (b), a motion to quash 
or modify a subpoena must be made promptly and 
in any event at or before the time specified in the 
subpoena for compliance therewith."^® 

I 590.-Matters Considered; Good 

Cause 

In a proceeding to vacate, modify, or limit the scope 
of a subpoena duces tecum obtained in connection with 
the taking of depositions, the party seeking to sustain 
the subpoena must show good cause therefor. 

According to some decisions, in a proceeding to 
vacate, modify, or limit the scope of a subpoena 
duces tecum obtained under Federal Rules of Civil 
Procedure, Rule 45, 28 U.S.C.A., in connection with 
the taking of depositions, the same showing of good 
cause must be made to sustain the subpoena as is 
required to support a motion under Rule 34 to pro¬ 
duce documents in the possession of the adverse 
party.^l 


32. TJ-S.—Arlington Glass Co. v. 
Pittsburgh Plate Glass Co., D.C. 
Ill., 24 F.R.D. 60. 

33. XJ.S.—^Jay V. Zimmerman Co. v. 
National Mask & Puppet Co., D.C, 
N.T., 13 P.R.D. 172. 

Safeguards against disclosure 
Where witness did not claim that 
documents asked for by subpoena 
duces tecum were Irrelevant to the 
case, but merely objected to produc¬ 
ing the documents because of belief 
that they were privileged communi¬ 
cations between an attorney and wit¬ 
ness as agent for attorney's client in 
connection with another suit by a 
third party pending before the court, 
witness would be ordered to produce 
requested documents, but order 
would contain adequate safeguards 
which would insure that reports and 
correspondence would not be dis¬ 
closed to third persons who might 
use them in connection with pending 
case instituted by third party. 
tJ.S.—^Kurt M. Jachmann Co. v. Hart¬ 
ley, Cooper & Co., D.C.N.T., 17 P. 
R.D. 316, 

Time of prodiLotloii 
Where notice to take depositions 
of nonresident plaintiffs was filed 
with a request that plaintiffs produce 


described documents at time of tak¬ 
ing of depositions and, in response to 
request for production of documents, 
plaintiffs filed motion for protective 
order fixing the time at which they 
would be required to produce such 
documents, plaintiffs would be re¬ 
quired to produce all the documents 
called for by the motion so far as 
they could identify them from de¬ 
scription contained in motion, at the 
time of taking of their depositions. 
U.S.—MacDonald & Co. v. Differen¬ 
tial Steel Car Co., D.C.Ohio, 8 P. 
R.D. 223. 

34. U.S.—Bank of America Nat. 

Trust & Sav. Ass'n v. Loew's In¬ 
tern. Corp., D.C.N.T., 18 P.R.D. 489. 

36. U.S.—^Ross V. Cities Service Gas 
Co., D.C.MO., 21 P.R.D. 84. 

36. U.S.—^Bank of America Nat. 

Trust & Sav.^ Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 P.R.D. 
489. 

37. U.S.—^Miller v. Sun Chemical 

Corp., D.C.N.J., 12 P.R.D. 181. 

38. U.S.—Shepherd v. Castle, D.C. 

Mo., 20 P.R.D. 184. 

39. U.S.—Shepherd v, Castle, supra. 

40. U.S.—^Ross V. Cities Service Gas 
Co., D.C.MO., 21 P.R.D. 34. 
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Motions held timely 

Where motions to modify subpoe¬ 
nas duces tecum, used in connection 
with depositions, were originally 
made within period required by Fed¬ 
eral Rule, renewed motions for such 
relief in accordance with court order 
denying original motions without 
prejudice to renewal thereof during 
the taking of depositions, were time¬ 
ly. 

U.S.—Shawmut, Inc. v. American 
Viscose Corp., D.C.N.Y., 11 P.R.D. 
662. 

41. U.S.—Sensytrol Corp. v. Radio 
Corp. of America, D.CN.Y., 18 P.R. 
D. 279—^U. S. V. 6.82 Acres of Land, 
More or Less, Bernalillo County, 
N. M., D.C.N.M., 18 P.R.D. 195— 
Connecticut Mut. Life Ins. Co. v. 
Shields, D.C.N.Y., 17 P.R.D. 273— 
Panamusica Venezuela C. A. v. 
American Steel Export Co., D.C.N. 
Y., 16 P.R.D. 280—^Demeulenaere v. 
Rockwell Mfg. Co., D.C.N.Y., 13 P. 
R.D. 134—North v. Lehigh Valley 
Transit Co., D.C.Pa., 10 F.R.D. 38. 
D.C.—Continental Distilling Corp. v. 

Humphrey, D.C., 17 P.R.D. 237. 
Showing of good cause required un¬ 
der Rule 34 generally see infra S 
734.' 
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According to other authority a motion to quash 
such a subpoena or to limit the scope thereof cannot 
be determined by a consideration of good cause, 
and the sole matter at issue is the unreasonableness 
and oppressiveness of the subpoena.'*^ According 
to this view, the court is required to determine only 
whether the documents sought have some compe¬ 
tency as evidence in the case, and, if so, the examin¬ 
ing party is entitled to have the command of the sub¬ 
poena complied with as a matter of right.'^^ The 
only limitation on the command of a subpoena duces 
tecum issued to a nonparty witness pursuant to 
Rule 45 (d) is that provided in Rule 45 (b) or by a 
protective order under Rule 30 (b) under which the 
court may consider the good faith of a party in rela¬ 
tion to avoidance of annoyance, embarrassment, or 
oppression, but not good cause and neither the 
witness nor the adverse party to the action may raise 
the question of good cause or the question of the 
materiality or relevancy of the documents sought by 
the subpoena.'*® 

§ 591. Proceedings for Depositions on Writ¬ 
ten Interrogatories 

Authority to take depositions by written interroga¬ 
tories is conferred by Rules 26 and 31, and under the 
terms of Rule 31 (a), a party desiring to take the deposi¬ 
tion of any person on written interrogatories must serve 
them on every other party with a notice stating the name 
and address of the person who is to answer them and 
the name or descriptive title and address of the officer 
before whom the deposition is to be taken. 


Under Federal Rules of Civil Procedure, Rule 26 
(a), 28 U.S.C.A., the right is conferred to take the 
testimony of any person by deposition on written 
interrogatories as well as on oral examination, as 
discussed supra § 558; and authority to take deposi¬ 
tions by written interrogatories is also conferred by 
Rule 31 which provides the procedure for serving 

interrogatories.^^ Taking a deposition on written 
interrogatories is but another method of obtaining 
the same information as might be procured by oral 
examination if the witness were available within 
the jurisdiction of the court,^8 and answers to inter¬ 
rogatories under Rule 31 constitute a deposition.*^ 
The taking of the deposition of any person, including 
a party, on written interrogatories under Rule 31 is 
distinct from the use of interrogatories to parties un¬ 
der Rule 33, which is an entirely different pro¬ 
cedure;®® and to have interrogatories addressed to 
one not a party to the litigation, the procedure must 
be under Rules 26 and 31 relating to depositions 
pending action, not Rule 33 relating to interroga¬ 
tories to parties.®^ 

Under the terms of Rule 31 (a), a party desiring 
to take the deposition of any person on written in¬ 
terrogatories must serve them on every other party 
with a notice stating the name and address of the 
person who is to answer them and the name or de¬ 
scriptive title and address of the officer before whom 
the deposition is to be taken.®2 Depositions on 
written interrogatories differ from depositions on 


Subpoena to party 

If subpoena duces tecum is direct¬ 
ed to party, particularly at a deposi¬ 
tion hearing*, specific terms of Rule 
34, providing for discovery and pro¬ 
duction of documents, etc., should 
govern. 

U.S.—Panamusica Venezuela C. A. v. 
American Steel Export Co., D.C.N. 
Y., 16 F.R.D. 280. 

42. U.S.—-Shepherd v. Castle, D.C. 
Mo., 20 P.R.D. 184—Joseph L. Lee, 
Inc. V. Margon Corp., D.C.N.T,, 18 
P.R.D. 390. 

Showing not considered 

Showing of good cause to justify 
need for production of documents re¬ 
quested by subpoenas duces tecum 
will not be considered on motion to 
quash subpoenas on ground they are 
unreasonable and oppressive. 

U.S.—^Jack Loeks Enterprises, Inc. v. 
W. S. Butterfield Theatres, Inc., D. 
C.Mich., 20 P.R.D, 303. 

43. U.S.—Joseph L. Lee, Inc. v. 
Margon Corp., D.C.N.T,, 18 P.R.D. 
390. 

44. U.S.—Shepherd v. Castle, D.C. 
Mo., 20 F.R.D. 184. 

45. U.S.—Shepherd v. Castle, supra. 
36A C. J.S.—64 


46. U.S.—Shepherd v. Castle, supra. 

47. U.S.—Cronan v. Dewavrln, D.C. 
N.T., 9 F.RD. 337—Spaeth v. War¬ 
ner Bros. Pictures, D.C.N.Y., 1 F. 

R. D. 729—Houghton Mifflin Co. v. 
Stackpole Sons, D.C.N.Y., 1 F.R.D. 
606. 

Similarity to admiralty rule 

The admiralty rule allowing a par¬ 
ty to propose interrogatories and the 
Rule of Civil Procedure allowing a 
party to propose Interrogatories in 
a civil action are alike in effect. 

U.S.—^American S. S. Co. v. Buckeye 

S. S. Co., D.C.N.Y., 1 P.R.D. 773. 
Corpoirate officer or employee 

Plaintiff desiring to have testimo¬ 
ny of an officer or employee of corpo¬ 
ration may obtain it by proceeding 
under Rule 31 relating to depositions 
of witnesses on written Interroga¬ 
tories. 

U.S.—^Holler v. General Motors Cor¬ 
poration, D.C,Mo., 3 F.R.D. 296. 
Evasion of examination 
A witness cannot successfully 
avoid examination by staying out¬ 
side the United States, but litigant 
may proceed under Rule 31 authoriz¬ 
ing taking of depositions on written 
interrogatories. 


U.S.—Chemical Specialties Co. v. 
Ciba Pharmaceutical Products, D. 
C N.J., 10 F.R.D. 600. 

48. U.S.—Cronan v. Dewa\rin, D.C. 
N.Y., 9 F.R.D. 337. 

49. U.S.—^Hahn v. Bucyrus-Erie Co., 
D.C.Pa., 8 P.R.D. 315. 

60. U.S.—^Hickman v. Taylor, C.C.A. 
Pa., 163 F.2d 212, certiorari denied 
66 S.Ct. 961, 327 US. 808, 90 L.Ed. 
1032, vacated on other grounds 66 
S.Ct. 1337, 328 U.S. 876, 90 L Ed. 
1646, affirmed 67 S.Ct. 385, 329 U.S. 
495, 91 L.Ed. 451. 

Interrogatories to parties under Rule 
33 see infra § 645 et seq. 
Interrogatories under Rule 33 distin¬ 
guished from deposition procedure 
generally see supra § 556. 

51. U.S.—Hickman v. Taylor, supra. 
XText friend is not party, and tes¬ 
timony of such next friend, if desired 
in written interrogatory, should be 
obtained under Rule 31 providing 
for depositions of witnesses on writ¬ 
ten interrogatories. 

U.S.—Ju Shu Cheung v. Dulles, D.C. 
Mass., 16 F.R.D. 550. 

52. U.S.—^Higgins v. Shenango Pot¬ 
tery Co*, D.C.Pa., 12 F.R.D. 610. 
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oral examination in that under Rule 31 (a) the notice 
for depositions on written interrogatories must state 
the name and address of the witness, and an identify¬ 
ing description is insufficient.°3 Delay in seeking to 
take depositions on interrogatories does not warrant 
suppression thereof provided the trial of the action 
is not delayed.^^ 

Under Rule 32 (c) (3) objections to the form of 
written interrogatories must be served in writing 
on the party propounding them within the time al¬ 
lowed for serving the succeeding cross or other in¬ 
terrogatories and within three days after service of 
the last interrogatories authorized.55 There is no 
provision for a hearing on any such objections, and 
they will not be ruled on by the court in advance 
of the trial.S® Ordinarily, the propriety of inter¬ 
rogatories does not depend on any showing of ma¬ 
teriality or necessity,57 and a witness may be re¬ 
quired to answer interrogatories in advance of any 
approval of them by the court.58 In view of Rule 
32 (c), providing that objections to the competency, 
relevancy, or materality of testimony are not waived 
by failure to make them before or during the taking 
of the deposition, unless the ground of the objection 
is one which might have been obviated if presented 
at that time, an objection to the taking of a deposi¬ 
tion with respect to the competency and materiality 
of the interrogatories will be overruled.59 Similarly 
an objection as to the qualifications as an expert of 
the witness must be made at the trial and cannot 
prevent a party from propounding interrogatories to 

such witness.50 

Cross-interrogatories, Under Rule 31(a), within 
ten days after service of notice of taking depositions 


by interrogatories, the adverse party may serve 
cross-interrogatories on the party proposing to take 
the deposition.51 Plaintiff will be granted ten days 
within which to serve cross-interrogatories after the 
receipt of a witness^ answer to defendant’s inter¬ 
rogatories where the deposition had been taken 
pending decision on a motion seeking such relief, 
and plaintiff did not have an opportunity to file 
cross-interrogatories prior thereto.®^ 

§ 592. - Orders for Protection of Parties 

and Deponents 

After the service of Interrogatories and prior to the 
taking of the testimony of deponent, the court in which 
the action Is pending, on motion made by a party or a 
deponent, on notice and good cause shown, may make 
any order for the protection of the party or deponent 
which is appropriate and just, or order that the deposi¬ 
tion shall not be taken or that it shall not be taken ex¬ 
cept on oral examination. 

Under Federal Rules of Civil Procedure, Rule 31 
(d), 28 U.S.C.A., after the service of interrogatories 
and prior to the taking of the testimony of deponent, 
the court in which the action is pending, on motion 
promptly made by a party or a deponent, on notice 
and good cause shown, may make any order specified 
in Rule 30 which is appropriate and just or an order 
that the deposition shall not be taken before the 
officer designated in the notice or that it shall not be 
taken except on oral examination. 53 The granting 
of such an order rests in the discretion of the 

court.54 

The court will not make an order for the protec¬ 
tion of parties and deponents except on good cause 
shown and a mere statement expressing desire 


53- U.S.—Eyiutuoyo Awanl v. Pub¬ 
lic Nat. Bank of N. Y., D.C.N.Y.. 12 
P.R.D. 263. 

54. U.S—Eyiutuoyo Awanl v. Pub¬ 
lic Nat. Bank of N. Y., supra. 

55. U.S.—^Eyiutuoyo Awani v. Pub¬ 
lic Nat. Bank of N. Y., supra. 

56. U.S.—U. S. V. The LV No. 134, 
D.C.N.Y., 14 F.R.D. 261. 

57. U.S.—^Eyiutuoyo Awanl v. Pub¬ 
lic Nat. Bank of N. Y., D.C.N.Y., 12 
F.R.D. 263 

58. U.S.-—U. S. V. The L.V No. 134, 
D.C.N.Y., 14 F.R.D. 261. 

59. U.S.—Houghton Mifflin Co. v. 
Stackpole Sons, D.C.N.Y., 1 P.R.D. 
506. 

60. U.S.—^Eyiutuoyo Awani v. Pub¬ 
lic Nat. Bank of N. Y., D.C.N.Y., 
12 P.R.D. 263. 

61. U.S.—^Higgins v. Shenango Pot¬ 
tery Co., D.C.Pa., 12 P.R.D. 610. 

62. U.S.—Higgins v. Shenango Pot¬ 
tery Co., supra. 


63. U.S.—^Fall Corporation v. Yount- 

Lee on Co., D.C.Tex., 24 F.Supp. 

765. 

Oral ezaminatioxL 

(1) Where lengthy written inter¬ 
rogatories are filed and where it 
would be practically Impossible to 
propound effective or reasonable 
cross-interrogatories, the court may 
order that the examination be oral. 
U.S.—^Fall Corporation v, Yount-Lee 

Oil Co., supra. 

(2) Where defendant shipowner, 
on eve of trial of suit for injuries 
sustained by plaintiff aboard vessel, 
sought to take deposition by written 
interrogatories of former employee, 
who was chief mate of vessel at time 
of accident, as to details of conversa¬ 
tions, oral reports, inspections, etc., 
plaintiff’s right of cross-examination 
could be adequately exercised only if 
he was represented by counsel at ex¬ 
amination of such witness and per¬ 
mitted oral cross-examination of wit¬ 
ness after oral direct examination. 
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U.S.—^Vareltzis v. Luckenbach S. S. 

Co., D.C.N.Y., 20 P.R.D. 383. 
Xiiiiiltliig interrogation 

Interrogatories by which seller’s 
successor sought to determine the 
specific amount of damage on ac¬ 
count of each particular claim in¬ 
cluded in a lump-sum award in favor 
of buyer rendered by arbitrators to 
whom a controversy involving claim¬ 
ed breaches of contract by seller had 
been submitted went beyond the per¬ 
missible limit of interrogation of 
arbitrators, and buyer would be 
granted a protective order prohibit¬ 
ing seller’s successor from inquiring 
into such matters. 

U.S.—La Cotonniere De Moislains v. 
H & B American Mach. Co., D.C. 
Mass., 19 P.R.D. 6. 

64. U.S.—^Wheeler v. West India S. 
S. Co., D.C.N.Y., 11 F.R.D. 396. 

65. U.S.—Click V. McKesson & Rob¬ 
bins, D.C.MO., 10 F.R.D. 477. 

Written interrogatories permitted 
(1) Where plaintiff categorically 
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on the part of the party required to make answer 
to interrogatories that answers thereto be limited, 
without giving some practical and substantial reason 
revealing some injustice, prejudice, or consequential 
harm if answer thereto is required is insufficient.66 
The vitalizing element of the requirement of “good 
cause” is a factual matter to be determined from the 
nature and character of the information sought by 
the interrogatory weighed in the balance of the 
factual issues involved in each action.67 

On request that the testimony of the witness be 
taken by oral examination, the court has permitted 
such examination on condition that the party making 
such request pay the reasonable expenses of the at¬ 
torney of the party seeking the examination in at¬ 
tending an oral examination.Where at the time 
defendant sought to take depositions on written in¬ 
terrogatories the case was so close to trial that it 
might result in improper advantage to defendant if 
he were permitted to proceed with the depositions 
and use them at the trial before plaintiff had ade¬ 
quate opportunity to meet them, plaintiff will be al¬ 
lowed reasonable time to complete his investigation 
and prepare cross-interrogatories and additional in¬ 
terrogatories before defendant will be permitted to 
proceed with the taking of the depositions.^^ In 
the absence of a showing of necessity therefor, the 
court will not enter an order forbidding the presence 


of persons other than the witness and a notary pub¬ 
lic at the answering of the interrogatories.'^^ 

§ 593. Persons before Whom Depositions 
May Be Taken 

Depositions must be taken before an officer author¬ 
ized to administer oaths by the laws of the United States 
or of the place where the examination is held, or before 
a person appointed by the court In which the action is 
pending. 

Under the Federal Rules of Civil Procedure with¬ 
in the United States or within a territory or insular 
possession subject to the dominion of the United 
States, depositions must be taken before an officer 
authorized to administer oaths by the laws of the 
United States or of the place where the examination 
is held, or before a person appointed by the court 
in which the action is pending.71 

Under Rule 28 (c), no deposition may be taken be¬ 
fore a person who is a relative or employee of, or 
attorney or counsel for, any of the parties, or who 
is a relative or employee of such attorney or counsel, 
or who is financially interested in the action.^^ 
der Rule 32 (b), objection to the disqualification of 
the officer is not waived if the objection is made as 
soon as the disqualification becomes known or could 
be discovered with reasonable diligence.'^s 

Although such statement may be the better prac- 


denied that witness whose testimony 
was sought by plaintiff on written 
interrogatories was real party in in¬ 
terest or controlled by plaintiff, and 
defendant could not compel witness’ 
attendance on trial, witness was per¬ 
mitted to testify on written inter¬ 
rogatories, but witness or his attor¬ 
neys were required to answer certain 
question propounded by defendant 
before defendant was required to 
serve cross-interrogatories. 

U.S.—Spotts V. O'Neil, D.C.N.T., 30 

F.Supp. 669. 

(2) In absence of convincing 
showing by objectants in support of 
their claim that propounding of 
cross-interrogatories to allegedly im¬ 
proper direct interrogatories would 
be oppressive to objectants, court 
would not exercise its power under 
Rules to avoid annoyance, embar¬ 
rassment, or oppression by refusing 
to permit direct interrogatories to be 
propounded to witnesses until they 
had been approved by court. 

U.S.—XJ. S. V. The LV No. 134, D.C.N. 

T., 14 P.R.D. 261. 

Oral cross-examination 

(1) Good cause held not shown for 
order orally to cross-examine depon¬ 
ent. 

U.S.—U. S. V. National City Bank of 

New York, D.C.N.Y., 1 F.R.D. 367. 


(2) In action for injuries alleged¬ 
ly sustained in France where defend¬ 
ant sought to examine French citi¬ 
zens on issue of plaintiff’s alleged 
intoxication, plaintiff should first at¬ 
tempt to conduct his examination of 
French witnesses by cross-interroga- 
tories, and if after receipt of an¬ 
swers thereto, further cross-exami¬ 
nation was necessary, plaintiff could 
apply to the district court for an or¬ 
der permitting such on conditions as 
may be proper 

U S —^Wheeler v. West India S. S. 

Co., D.C.N.T., 11 F.RD. 396. 

66. U.S.—Glick V. McKesson & Rob¬ 
bins, D.C.MO., 10 F.R.D. 477. 

67- U.S—Glick V. McKesson & Rob¬ 
bins, supra. 

68. U.S.—^Houghton Mifflin Co. v. 
Stackpole Sons, D.C.N.Y.. 1 F.R.D. 
606. 

69. U.S.—^Eyiutuoyo Awani v. Pub¬ 
lic Nat. Bank of N. Y., D.C.N.Y., 
12 F.R.D. 263. 

70. U.S.—^Higgins v. Shenango Pot¬ 
tery Co, D.C.Pa., 12 F.R.D. 510. 

71. Federal Rules of Civil Procedure, 
Rule 28 (a), 28 U.S.C A. 

Persons authorized to take deposi¬ 
tions under practice prevailing pri¬ 
or to adoption of Federal Rules of 
Civil Procedure see supra § 670. I 
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72. Association with connsel 

(1) Where a notary public, desig¬ 
nated as person before whom oral 
examination of defendant should be 
had pursuant to notice to take his 
deposition, had since the service of 
such notice become affiliated with an 
attorney for plaintiff, an order would 
be entered directing defendant to ap¬ 
pear for examination at a time and 
place, and before a qualified person 
to be designated by the court. 

U.S.—Michels v. Ripley. B.C.N.Y., I 
F.R.D. 332. 

(2) Objection that notary public 
before whom examination of injured 
plaintiff, proposed by defendants, was 
to be taken, was associated with de¬ 
fendants' attorney, was well taken. 
U.S.—Gale v. National Transp. Co., 

D.C.N.Y., 7 F.R.D. 237. 

Employee of govenuueht 

In action to enforce and secure pri¬ 
ority of income tax lien on proceeds 
of condemnation award on realty, 
deposition of defendants should be 
caken before a person not employed 
by government. 

U.S.—^U. S. V. City of New York, D.C. 
N.Y., 134 F.Supp. 374. 

73. U.S.—Zweifler v. Sleco Laces, 
Inc., D.C.N.Y., 11 F.R.D. 202. 
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tice, it is not necessary that the name of the person 
before whom the examination is to be had be stated 
in the notice of examination, as discussed supra § 
577. 

§ 594. Record of Examination 

The officer before whom the deposition is taken must 
put the witness under oath and procure recording of the 
testimony of the witness, and the testimony must be 
taken stenographically and transcribed unless the parties 
agree otherwise. 

Under Federal Rules of Civil Procedure, Rule 30 
(c), 28 U.S.C.A., the officer before whom the deposi¬ 
tion is taken must put the witness under oath, and 
personally, or by someone acting under his direction 
and in his presence, record the testimony of the 
witness; and the testimony must be taken steno¬ 
graphically and transcribed unless the parties agree 
otherwise.'^^ So, a competent stenographer must be 
provided by the party taking the deposition on oral 
examination,*^5 and he must bear the cost of having 
the testimony transcribed.'^® 

Under Rule 30 (c), in lieu of participating in the 
oral examination, parties served with notice of tak¬ 
ing a deposition may transmit written interrogatories 
to the officer, who shall propound them to the witness 
and record the answers verbatim.'^It has been held 
that, if written interrogatories are to be used in 
cross-examination, the party taking the deposition 
shall first take his oral testimony and then transmit 
a true copy of it to the cross-examining party who 
can then prepare his written interrogatories.*^® 

§ 595. Submission of Transcript to Witness; 
Changes; Signing 

The Federal Rules of Civil Procedure provide for the 
submission of the transcription of the testimony to the 


witness, and the entry on the deposition of any changes 
the witness desires to make together with the reasons 
given by the witness for making them. 

Under Federal Rules of Civil Procedure, Rule 30 
(e), 28 U.S.C.A., when the testimony is fully tran¬ 
scribed, the deposition shall be submitted to the wit¬ 
ness for examination and shall be read to or by him, 
unless such examination and reading are waived by 
the witness and by the parties. Any changes in form 
or substance which the witness desires to make shall 
be entered on the deposition by the officer with a 
statement of the reasons given by the witness for 
making them.*^® This Rule contemplates an exam¬ 
ination which is finished except for certain errors 
and mistakes on immaterial matters;®® but an exam¬ 
ination should not be considered finished if a witness 
seeks to recant his testimony or feels that to be 
''truthful” he must directly contradict the answers 
already given by him on material points.®^ 

A deponent may change either the form or sub¬ 
stance of his answers in a deposition, provided he 
states to the notary-reporter his reasons for these 
changes regardless of whether his reasons are 
good,®2 but if the changes destroy the usefulness of 
the deposition, the deponent will be subject to fur¬ 
ther examination,®® and the reporting and transcrip¬ 
tion costs of such further examination should be im¬ 
posed on him.®^ Defendant is not entitled to amend 
the transcript of testimony of a witness taken by 
deposition by changing a certain answer on a ma¬ 
terial point from "No” to "Yes” where it does not 
appear that "Yes” was the only sensible answer that 
the witness could have made.®® 

Signing, Under Rule 30 (e), the deposition must 
be signed by the witness unless the parties, by stip¬ 
ulation, waive the signing, or the witness is ill or 
cannot be found or refuses to sign.®® It is further 


74. U.S.—Burke v. Central-Illinois 
Securities Corp., D.C.Del., 9 F.R.D. 
426. 

75. U.S.—Michels v. Ripley, D.C.N. 
Y., 1 F.R D. 332. 

76. U.S.—Burke v. Central-Illinois 
Securities Corp., D.C.Del., 9 F.B.D. 
426. 

77. U.S—Gitto V. “Italia”, Societa' 
Anonlma D1 Navigazione, Genova, 
D.C.N.Y., 28 F.Supp. 309. 

78. further croBS^uterrogatorles 
Under such circumstances it has 

been ordered that, in order to secure 
as full an examination as possible 
by such cross-interrogatories, the 
transmittal of the Interrogatories 
may be without prejudice to the right 
to apply to the court for permission 
to propose a further set of cross-in¬ 
terrogatories in the event the first 
set is incomplete or further question- I 


ing is necessary. Such application, 
however, must be made within a rea¬ 
sonable time after the receipt of the 
answers to the first set. 

U.S—Gitto V. “Italia,” Societa’ Ano- 
nima Di Navigazione, Genova, su¬ 
pra. 

79. U.S.—De Seversky v. Republic 
Aviation Corporation, D.C.N.Y., 2 
F.R.D. 113. 

80. U.S.—^De Seversky v. Republic 
Aviation Corporation, supra. 

81. Simplified prooeduze 

Under such circumstances, to con¬ 
sider the examination still open sim¬ 
plifies the procedure and greatly 
speeds up the final taking of the 
deposition. 

U.S.—De Seversky v. Republic Avia¬ 
tion Corporation, supra. 

82. U.S.—Colin v. Thompson, D.C. 
Mo., 16 F.R.D. 194—^De Seversky 
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V. Republic Aviation Corporation, 
D.C.N.Y., 2 F.R.D. 113. 

83. U.S.—Colin v. Thompson, D.C. 
Mo., 16 F.R.D. 194. 

84. U.S.—Colin V. Thompson, supra. 

85. U.S.—Turchan v. Bailey Meter 
Co., D.C.Del., 21 F.R.D. 232. 

86. U.S.—^Mortensen v. Honduras 
Shipping Co., D.C.N.Y., 18 F.R.D. 
610—Michels v. Ripley, D.C.N.Y., 
1 F.R.D. 332. 

What ooustitiiteB ‘^stipulation” 
Physical presence of counsel of rec¬ 
ord had the nature and effect of a 
stipulation within meaning of Feder¬ 
al Rules of Civil Procedure providing 
that deposition shall be signed by 
deponent unless parties, by stipula¬ 
tion, waive the signing, and there¬ 
fore subsequent filing of motion to 
suppress deposition because it was 
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provided that if the deposition is not signed by the | Rule 30 (f) of the Federal Rules of Civil Pro¬ 


witness the officer shall sign it and state on the rec¬ 
ord the fact of the waiver or of the illness or absence 
of the witness or the fact of the refusal to sign to¬ 
gether with the reason, if any given therefor; and 
the deposition may then be used as fully as though 
signed, unless on a motion to suppress under Rule 
32 (d) the court holds that the reasons given for the 
refusal to sign require rejection of the deposition 
in whole or in part.87 Where there was no show¬ 
ing that the witness refused to sign, or that he was 
ill, or could not be found, and where the deposition 
was taken presumably before the officer of plaintiffis 
choosing, the court does not have the power to com¬ 
pel the witness’ former corporate employer to com¬ 
pel the witness to sign the deposition, or to make the 
deposition admissible by certificate of the notary 
who took the deposition.88 

§ 596. Certification and Filing by Officer; 
Copies 

The officer before whom a deposition is taken must 
certify and file the deposition in accordance with the 
Federal Rules of Civil Procedure; and the party at whose 
instance the deposition was taken must, at the demand 
of the adverse party, have the testimony transcribed and 
filed in court, even though the testimony may not have 
aided in favorable discovery. 

b. Protective Orders before Oral Examination 

§ 597. Orders for Protection of Parties and 
Deponents before Oral Examination 

The court is vested with wide discretionary power to 
make orders for the protection of parties and deponents, 
in connection with notices for examination and the tak¬ 
ing of depositions on oral examination. 


cedure, 28 U.S.C.A., provides that the officer shall 
certify on the deposition that the witness was duly 
sworn by him and that the deposition is a true rec¬ 
ord of the testimony given by the witness. He shall 
then securely seal the deposition in an envelope 
indorsed with the title of the action and marked 
“Deposition of (here insert name of witness)” and 
shall promptly file it with the court in which the 
action is pending or send it by registered mail to 
the clerk thereof for filing.S9 Failure to give notice 
of filing of a deposition is waived in the absence of 
a motion to supress.^o 

The party at whose instance a deposition is taken 
must, at the demand of the adverse party, have the 
testimony transcribed and filed in court, even though 
the testimony may not have aided in favorable dis¬ 
covery, and the deponent and the adverse party, 
on payment of a reasonable charge, are entitled to 
a copy within a reasonable time .^2 has been held, 
however, that since no penalty is provided for not 
filing depositions which are taken pursuant to the 
Rule, in the absence of a showing that the rights of 
the parties will be prejudiced, the court will not 
require that depositions taken be filed, unless the 
costs for taking such depositions are paid by the 
party desiring to make use thereof.®^ 

; Termination or Limitation of Examination 

Under Federal Rules of Civil Procedure, Rule 30 
(b), 28 U.S.C.A., the court is given wide power to 
make orders for the protection of parties and de¬ 
ponents, in connection with notices for examination 
and the taking of depositions on oral examination.®*^ 


not signed by deponent was without 
cogency. 

P.C.—Genyard v. Jones, D.C., 18 F.R. 
D. 204. 

87. FroTision should be llberaUy 
construed 

U.S.—Porter v. Seas Shipping Co., 
D.C.N.T., 20 P.R.D. 108. 

Witness not “found” 

Deponents who sailed aboard vari¬ 
ous ships before their depositions 
had been transcribed and who were 
not available to sign them, could not 
be “found" within meaning of Rule 
providing that in such a case the 
officer before whom deposition was 
taken shall sign it and that then 
deposition may be used as fully as 
though signed by witness. 
tJ.S.—Porter v. Seas Shipping Co., 
supra. 

XUness 

Where witness was ill at time his 
deposition was taken in October at 


request of defendant and he con¬ 
tinued in an ill condition until his 
death the following April, such ill¬ 
ness constituted an exception to the 
Rule requiring that a deposition be 
signed by the witness and deposition 
was admissible although it had not 
been signed. 

U.S.—Paul V. American Sur. Co. of 
N, Y., D.C.Tex., 18 PR.D. 68. 

88. U.S.—Mortensen v. Honduras 
Shipping Co., D.C.N.T., 18 F.R.D. 
510. 

89. D.C.—Odum v. Willard Stores, 
Inc., D.C., 1 P.R.D. 680. 

90. U.S.—Oates v. S. J. Groves & 
Sons Co., C.A.Ky., 248 F.2d 388. 

91. U.S.—Burke v. Central-Illlnois 
Securities Corp., D.C.Del., 9 F.RD. 
426. 

92. U.S.—Hart V. Mechanics & Trad¬ 
ers Ins. Co. of Hartford, Conn., D.C. 
La., 46 F.Supp. 166. 
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Burke v. Central-Illinols Securi¬ 
ties Corp., D.C.Del., 9 F.R.D. 426. 

93. D.C.—Odum v. Willard Stores, 
Inc., D.C., 1 F.R.D. 680. 

94. U.S.—Finkelstein v. Boylan, D.C. 
N.T., 33 F.Supp. 657—^Piccard v. 
Sperry Corporation, D.C.N.Y., 30 F. 
Supp. 171—Goldberg v. Raleigh 
Manufacturers, D.C.Mass., 28 F. 
Supp. 975—Eastern States Petro¬ 
leum Co. V. Asiatic Petroleum Cor¬ 
poration, D.C.N.Y., 27 F.Supp. 121. 

Bairn & Blank, Inc. v. Bruno-New 
York, Inc., D.C.N.Y., 17 F.R.D. 346 
—Glick V. McKesson & Robbins, D. 
C.Mo., 10 P.R.D. 477. 
la the Interest of Justice, federal 
district court has power to control 
degree of disclosure of information 
by weighing respective rights, that 
is, right of plaintiff to liberal exam¬ 
ination and right of defendant to pro¬ 
tective order. 

U.S.—De Long Corp. v. Lucas, D.C. 
N.Y., 138 F.Supp. 805. 
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By these provisions in the Rules, adequate safe¬ 
guards are erected to prevent unjust use of the right 
to take depositions, and the party to be examined 
should resort to those provisions, if necessary, rather 
than arbitrarily refuse to attend the examination.®® 
Rule 30 (b) is designed only for the protection of a 
person or party to be examined, and an order of 
court thereunder is not a condition precedent before 
an examination may take place.®® 

The granting of a protective order is largely dis¬ 
cretionary.®^ Under the power to make protective 
orders, the power to include terms has been as¬ 
sumed.®® While the power of the court to prevent 
abuse of its process authorizing oral examination is 
very broad,®® the power to prevent improper use of 
pre-trial examination procedures should be exercised 
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Sparingly to avoid impairing the broad discovery in¬ 
tended by the Federal Rules.i Accordingly, an order 
for the protection of parties and deponents will be 
made only on notice and for good cause shown.2 
The vitalizing element of the requirement of ‘'good 
cause'’ is a factual matter to be determined from the 
nature and character of the information sought by 
the deposition weighed in the balance of the factual 
issues involved in each action.® There is no pro¬ 
vision in Rule 30 (b) which authorizes the party 
seeking the examination to have it limited by the 
court in anticipation of a motion by his opponent 
therefor.4 

In a proper case, the court by protective order 
may prescribe the procedure for taking depositions, 
including the form of questions,® and the persons 


A city, if It wishes relief in case 
of hardship, should make applica¬ 
tion therefor under Rule 30 (b), (d). 
U.S.—Conneway v. City of New Tork, 
D.C.N.Y., 32 F.Supp. 64—Joy Mfg. 
Co. V. City of New Tork, D.C.N,Y., 
SO F.Supp. 403. 

Denial of stay of federal court 
minority stockholder’s action until 
disposition of similar state court ac¬ 
tion did not preclude defendants in 
federal court action from movingr for 
protective order. 

U.S.—Finkelstein v. Boylan, D.C.N. 
Y., 33 F.Supp. 657, 

Particular orders made 
US.—Spotts V. O’Neil, D C.N.T., 30 
F.Supp. 669—Union Central Life 
Ins. Co. V. Burger, D.CN.Y., 27 F. 
Supp. 556—^Eastern States Petrole¬ 
um Co. V. Asiatic Petroleum Cor¬ 
poration, D.C.N.T., 27 F.Supp. 121. 

Rosenblum v, Dingfelder, U.C. 
N.Y., 2 F.R.D. 309—Harry Von Til- 
zer Music Pub. Co. v. Leo Feist, 
Inc., D.C.N.Y., 2 F.RD. 96. 

95. U.S.—Madison v. Cobb, D.C,Pa., 
29 F.Supp. 881. 

96. U.S.—Steamship Co. of 1949 v. 
China Union Lines, Hong Kong, 
Limited, D.C.N.Y., 123 F.Supp. 802. 

97. U.S.—Gibson v. International 
Freighting Corp., C.A.Pa., 173 F,2d 
691, certiorari denied 70 S.Ct. 78, 
338 U.S. 832, 94 L.Bd. 607, rehear¬ 
ing denied 70 S.Ct. 167, 338 U.S. 
882, 94 L.Ed. 541—^National Bond¬ 
holders Corporation v. McCllntic, 
C.C.A.W.Va., 99 F.2d 695. 

Bough v. Lee, D.C.N.Y., 28 F. 
Supp. 673. 

Ellis Air Lines v. Bellanca Air¬ 
craft Corp., D.C.Bel., 17 F.R.D. 395 
—Jones V. Pennsylvania Grey¬ 
hound Lines, D.C.Pa., 10 P.R.D. 
153—State of Maryland, for use of 
Mont Vi la, v. Pan-American Bus 
Lines, D.C.Md., 1 F.R.D. 213. 


DUmlnation of particular items in 
pleadings 

The fact that particular allega¬ 
tions in the complaint have been 
eliminated by court order preclud¬ 
ing plaintiff from giving evidence 
with respect thereto is no ground 
for refusing a deposition on the re¬ 
maining allegations. 

U.S.—^Piccard v. Sperry Corporation, 
D.C.N.Y., 30 F.Supp. 171. 

98. U.S.—Clair v. Philadelphia Stor¬ 
age Battery Co., D.C.Pa., 27 F. 
Supp. 777. 

99. U.S,—^U. S, ex rel. Edel stein v. 
Brussell Sewing Mach. Co., D.C.N. 
Y., 3 P,R.D. 87. 

1. U.S.—Schwartz v. Broadcast Mu¬ 
sic, D.C.N.Y., 16 F.R.D. 31. 

2. U.S.—Goldberg v. Raleigh Manu¬ 
facturers, D.C.Mass., 28 F.Supp. 
975—Laverett v. Continental Briar 
Pipe Co., D.C.N.Y., 25 F.Supp. 80. 

Glick V. McKesson & Robbins, 
D.C.Mo., 10 F.R.D. 477. 

Showings held insufficient 
<1) In general. 

U.S.—Cohen v. Pennsylvania R. Co., 
D.C.N.Y,, 30 F.Supp. 419—Chemo- 
Mechanical Water Improvement Co. 
v. City of Milwaukee, D.C.Wis., 29 
F.Supp. 45—^Bough v. Lee, D.C.N. 
Y., 28 F.Supp. 673—^Newcomb v. 
Universal Match Corporation, D.C. 
N.Y., 27 F.Supp. 937—Saviolis v. 

I National Bank of Greece, D.C.N.T., 
26 F.Supp. 966. 

French v. Zalstem-Zalessky, D.C. 
N.Y., 1 F.R.D. 240. 

(2) Taking of deposition of defend¬ 
ant whose attorneys had withdrawn 
would not be stayed at Instance of co¬ 
defendants on ground of failure to 
comply with provision of New York 
Civil Practice Act requiring notice 
to appoint another attorney, since 
such requirement was for protection 
only of party whose attorney dies, is 
removed, or becomes disabled and | 
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any further proceedings taken with¬ 
out such notice would be of no ef¬ 
fect as to him in absence of waiver. 
U.S.—Commercial Laundry v. Linen 
Supply Ass’n of Greater N. Y., D.C. 
N.T., 90 F.Supp. 470. 

(3) In stockholder’s action for ac¬ 
counting of profits allegedly diverted 
to a partnership, where counsel for 
both sides were very active in case 
and filed a number of motions, plain¬ 
tiff’s motion for order directing de¬ 
fendants’ counsel to refrain from 
dilatory and obstructionist tactics in 
connection with taking of oral depo¬ 
sitions would be denied. 

U.S.—Higgins V. Shenango Pottery 
Co., D.C.Pa., 12 P.R.D. 510. 

(4) Where deposition was sought 
to be taken of an allegedly destitute 
person, whose share was claimed in 
toto by his assignees, court was not 
justified in entering an order under 
Rule 30 (b). Federal Rules of Civil 
Procedure, giving such alleged desti¬ 
tute beneficiary a certain sum pay¬ 
able immediately together with a 
specific amount of so much per month 
for his support pending litigation, 
since order in effect adjudicated to 
some extent the rights of assignees 
prior to determination on the mer¬ 
its. 

U.S.—De Korwln v. First Nat. Bank 
of Chicago, C.A.I11., 267 P.2d 337. 

3. U.S.—Glick V. McKesson & Rob¬ 
bins, D.C.MO., 10 F.R.D. 477. 

4. U.S,—Barrezueta v. Sword S. S. 
Line, D.C.N.T., 27 F.Supp. 935. 

6. U.S.—Stevens v. Minder Const. 

Corporation, D.C.N.Y., 3 P.R.D. 498. 
DluaitatloxL of time of examination 
Motion for protective order plac¬ 
ing a time limit on the examination 
was denied under the circumstances. 
U.S.—^Radio Receptor Co. v. General 
Motors Corporation, D.C.N.Y,, 1 F. 
R.D. 167. 
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entitled to attend the taking of the depositions.® 
The service of a notice for the taking of a second 
deposition of the same party or person may be sub¬ 
ject to an application for relief under Rule 30 (b).^ 
Examination may be stayed so that a corporate de¬ 
fendant may be examined through an officer or man¬ 
aging agent;® and relief from the court under Rule 
30 (b) may be sought where one party serves a 
blanket notice to examine all officers of a corporate 
defendant.^ Ordinarly, however, the court will not 
designate how plaintiff should proceed with the 
examination of a corporate defendant whose deposi¬ 
tion plaintiff desires to take, or whom plaintiff should 
examine.^® 

§ 598. -Vacating Notice or Ordering 

That Deposition Be Not Taken 

Under its power to issue protective orders on good 
cause shown, the court may, in a proper case, vacate a 


notice of examination or enter an order that a deposi¬ 
tion sought be not taken. 

Under Federal Rules of Civil Procedure, Rule 30 
b, 28 U.S.C.A., providing for protective orders on 
good cause shown, the court may, in a proper case, 
vacate a notice of examination,^^ or enter an order 
that a deposition sought be not taken.i2 So, a notice 
for the taking of depositions may be vacated, where 
depositions begun by the other party were un¬ 
finished,or where the notice of taking deposition 
specified persons to be examined as the corporate 
defendant by its officers and more particularly by a 
certain employee, and the officers were not other¬ 
wise designated, and the employee was not an officer, 
director, or managing agent.^^ 

The court will not, however, vacate a notice of 
examination, or order that depositions be not taken, 
except on a showing of good cause, ^5 or on a clear 
showing that such relief is essential.In this 
respect, particular matters have been held insufficient 


6. Reason for presence 

Where plaintiffs moved for an or¬ 
der to exclude all persons other than 
the parties, their counsel and presi¬ 
dent of defendant corporation from 
attendance at deposition, order would 
be granted in so far as it was sought 
to exclude a certain person for whom 
no good and sufficient reason was 
shown for his presence; but where 
purpose of order was to exclude, 
among others, vice-president of de¬ 
fendant corporation, motion would 
be denied in so far as such person 
was concerned since he was an offi¬ 
cer who was entitled to be present. 
U.S.—Central Hide & Rendering Co. 
v. B-M-K Corp., 19 F.R.D, 296. 

7. U.S.—McNally v. Simons, D.C.N. 
T., 1 F.R.D. 264. 

8. U.S.—Caldwell-Clements, Inc. v. 
McGraw-Hill Pub. Co., D.C.N.Y., 11 
F.R.D. 156. 

9. U.S —Shankman v. Northwest Air 
Lines, D.C.N.Y., 18 F.R.D. 436. 

10. U.S.—Cohen v. Pennsylvania R. 
Co.. D.C.N.Y., 30 F.Supp. 419. 

11. U.S —Rosanna Knitted Sports¬ 
wear, Inc. v. Lass O’Scotland, Lim¬ 
ited. D.C.N.Y., 13 P.R.D. 325—Hill¬ 
side Amusement Co. v. Warner 
Bros. Pictures, D.C.N.Y., 2 F.RD. 
98—Lynch v. Henry Poliak, Inc., 
D.C.N.Y., 1 F.RD. 120. 

Identiflcatlon of person to be exam. 
Ined 

Notice of taking corporate defend¬ 
ant’s deposition by its officer or man¬ 
aging agent having knowledge of the 
ownership, operation, control, char¬ 
ter agreements, and location of des¬ 
ignated barge on date of plaintiff’s 
alleged injury was Insufficient to 
identify the person to be examined 
or the particular class or group to 


which he belonged, and notice would 
be vacated. 

U.S—Moore v. Lehigh Val. R. Co., 
D.C.N.Y., 7 F.RD. 65. 

Notice vacated withotit prejudice 
U.S.—Matthies v. Peter F. Connolly 
Co., D.C.N.Y., 2 F.RD. 277. 

12. U.S,—^Anderson v. British Over¬ 
seas Airways Corp., D.C.N.Y., 149 
F.Supp. 68. 

Fox V. Warner Bros. Pictures, 
D.C.Del., 12 F.RD. 202—Overly v. 
Hall-Neal Furnace Co., D.C.Ohio, 12 
F.R.D. 112—^Berger v. City of Phil¬ 
adelphia, D.C.Pa., 8 F.RD. 39. 
lucapaclty 

In view of doctor’s certificate, de¬ 
fendant would be excused from the 
taking of her deposition reserving to 
plaintiff the right to examine her at 
convenient time in future if it should 
seem necessary. 

U.S.—Jay V. Zimmerman Co. v. Na¬ 
tional Mask & Puppet Corp., D.C. 
N.Y., 13 F.RD. 172. 

13. Suspension 

Where defendant gave notice for 
taking of depositions of several plain¬ 
tiffs and another person, and such 
depositions were partly taken, but 
the taking was suspended pending 
the furnishing by plaintiffs to de¬ 
fendant of certain documents which 
it was assumed would shorten and 
simplify the depositions, and such 
documents had not been furnished 
by plaintiff and depositions begun by 
defendant remained unfinished, sub¬ 
sequent notice of plaintiffs for the 
taking of the depositions of a wit¬ 
ness should be vacated, or the taking 
of such depositions should be post¬ 
poned until completion of depositions 
noticed by defendant. 

U.S.—Fox V. Warner Bros. Pictures, I 
D.C.Del., 12 F.R.D. 202. I 
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14. U.S.—Denote v. Pennsylvania R. 
Co., D.C.N.Y., 16 P.RD. 567. 

15. U.S.—Birnbaum v. Wilcox-Gay 
Corp., D.C.Ill., 17 F.R.D. 133. 

Showing held insufOlclent 
Notice to take depositions orally 
will not be vacated on showing con¬ 
sisting of a copy of the notice sought 
to be vacated attached to the notice 
of motion and the submission of the 
pleadings on argument. 

U.S.—Zuckerman v. Pilot, D.C.N.Y., 1 
F.RD. 130. 

16. U S.—Isenman v. Bandler, D.C. 
N.Y., 16 F.RD. 277—U. S. ex rel. 
Edelstein v. Brussell Sewing Mach. 
Co., D.C.N.Y., 3 F.RD. 87. 

Showing of reason. 

Motion to vacate a notice for the 
taking of a deposition in another 
state, in the absence of a showing 
of any reason in support of the mo¬ 
tion, would be denied. 

U.S.—Velasquez v. South Atlantic S. 
S. Line, D.C.N.Y., 11 P.RD. 196. 

Showing held insufficient 
In informer’s action based on al¬ 
leged conspiracy, no “clear showing” 
was made requiring district court 
to vacate notice requiring corpora¬ 
tion defendant, by its president, to 
be examined orally, although it was 
shown that corporate defendant was 
engaged in performance of contract 
with government which contained 
provision making certain papers con¬ 
fidential, where it appeared that ac¬ 
tion had been brought to attention 
of United States district attorney, 
who in turn brought action to at¬ 
tention of Naval Intelligence. 

U.S.—^U. S. ex rel. Edelstein v. Brus¬ 
sell Sewing Mach. Co., D.C.N.Y., 
3 F.RD. 87. 
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ground for vacating a notice,or issuing an order 
that the deposition should not be taken.^s in view 
of other protective orders which the court is author¬ 
ized to make and which will give adequate protection 
against a particular abuse, without entirely denying 
a right to discovery, it is seldom that a court forbids 
the taking of a deposition altogether.^^ 

Questions as to the admissibility of the evidence 
sought to be elicited should not be raised on a motion 
to vacate.^<^ Where the evidence sought by means 
of an examination before trial was relevant and 
not privileged and there existed no cause for not 
taking or for limiting the deposition and no reason 
to doubt the good faith of the party seeking the 
examination, the adverse party’s motion to vacate 
the notice will be denied.2i An objection that de¬ 
fendant’s request was too broad in scope and placed 
no limit on the extent to which the oral examination 
might be carried does not warrant granting of a 
motion by plaintiff that he be not required to sub¬ 
mit to the taking of a deposition on oral examina¬ 
tion, where plaintiff did not show that defendant in¬ 


tended to go outside the permitted scope and offered 
nothing to induce the court to limit the examination 
to certain matter within the permitted scope.22 

I 599 , -Annoyance, Embarrassment, or 

Oppression 

A protective order in connection with the taking of 
depositions may be Justified by a showing of bad faith, 
annoyance, embarrassment, oppression, or the like. 

As a general rule, the proper basis for application 
for relief under Federal Rules of Civil Procedure, 
Rule 30 (b), 28 U.S.CA., empowering the court to 
make orders for the protection of the parties in 
connection with the taking of depositions is a show¬ 
ing of bad faith, annoyance, embarrassment, oppres¬ 
sion, or the like;^3 and under such Rule the court 
may make any order which justice requires to pro¬ 
tect the party or witness from annoyance, embar¬ 
rassment, or oppression.24 A protective order on 
such ground must be justified by a sufficient showing 
of cause,25 and deponent has no redress unless the 


17. U.S.—U. S. Plywood Corp. v. 
Hudson Lumber Co., D.C.N.Y., 127 
F.Supp. 489—^U. S. V. 20 Cases, 
etc., of Jell-0, D.C.N.Y., 77 F.Supp 
231—Grauer v. Schenley Products 
Co.. D.C.N.Y., 26 F.Supp. 768— 
Saviolis v. National Bank of Greece, 
D.C.N.Y., 25 F.Supp. 966. 

St. Clair v. Eastern Air Lines, 
Inc., D.C.N.Y., 21 F.R.D. 330— 

Brause v. Travelers Fire Ins. Co., 
D.C.N.Y., 19 P.R.D. 231—Shankman 
V. Northwest Air Lines, D.C.N.Y., 
18 F.R.D. 436—^U. S. v. Jerome, D. 

C. N.Y., 16 P.R.D. 137—Taejon Bris¬ 
tle Mfg:. Co. V. Omnex Corp., D.C. 
N.Y., 13 F.R.D. 448—Morrison Ex¬ 
port Co. V. Goldstone, D.C.N.Y., 12 
F,R.D. 258—Keller-Dorian Color- 
film Corp. V. Eastman Kodak Co., 

D. C.NY.. 9 F.R.D. 432—Hare v. 
Southern Pac. Co., D.C.N.Y., 9 F.R. 
D. 307—^Walling v. J. Friedman & 
Co., D.C.N.Y., 4 F.R.D. 384—Walker 
V. Walker, D.C.N.Y., 1 P.R.D. 779— 
Havell V. Time, Inc., D.C.N.Y., 1 P. 
R.D. 439. 

Fartlcular matters 

(1) Nonresidence of witness. 

XJ.S.—Compagnia Di Navlgazione 

Mauritius Rome v. Kulukundls, D. 
C.N.Y., 122 F.Supp. 676. 

(2) That defendants or some of 
them sought to be examined had 
been thoroughly examined before tri¬ 
al in similar state court action, and 
that new examination In federal 
court would be mere duplication of 
what had already taken place In 
state court. 

U.S.—Flnkelstein v. Boylan, D.CJST. 
Y., 33 F.Supp. 667. 

(3) That plaintiff had only a very 


small number of voting trust certifi¬ 
cates out of a large number outstand¬ 
ing and that no other certificate hold¬ 
er had joined in the suit. 

U.S.—Piccard v. Sperry Corporation, 
D.C.N.Y., 30 F.Supp. 171. 

(4) That plaintiff had availed him¬ 
self of every pre-trial proceeding. 
U.S—Kulich V. Murray, D.C.N.Y., 28 
F.Supp. 676. 

(6) That one defendant was an in¬ 
fant, sixteen years of age. 

U.S.—^Union Central Life Ins. Co. v. 
Burger, D.C.N.Y., 27 F.Supp. 566. 

(6) That persons sought to be ex¬ 
amined were busy men in industry. 
U.S.—Frasier v. Twentieth Century- 

Fox Film Corp., D.C.Neb., 22 P.R.D. 
194. 

(7) Pear of attorney for plaintiff 
that taking of deposition of plaintiff 
might result in harassing inquiry In¬ 
to facts concerning accident on 
which action was based. 

U.S.—Hare v. Southern Pac. Co., D.C. 

N.Y., 9 F.R.D. 307. 

Delay 

I Notices of deposition would not be 
vacated on ground that they were 
served on eve of trial for delay only, 
where papers showed that matters 
sought to be explored were only re¬ 
cently brought to defendant’s atten¬ 
tion. 

U.S.—St. Clair v. Eastern Air Lines, 
Inc., D.C.N.Y.. 21 F.R.D. 330. 

18. U.S.—Cohen v, Pennsylvania R. 
Co., D.C.N.Y., 30 P.Supp. 419—Pic¬ 
card V. Sperry Corporation, D.C.N. 
Y., 30 P.Supp. 171. 

19. U.S.—Plnkelstein v. Boylan, D. 
C.N.Y., 83 P.Supp. 667, 
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20. Better procedure 

Where it is difficult for district 
court to pass on admissibility of evi¬ 
dence on pleadings and affidavits 
when a motion is made before exam¬ 
ination to vacate and modify notices 
that depositions will be taken, the 
better procedure would be for object¬ 
ing party to raise question of admis¬ 
sibility at examination by motion to 
terminate or limit examination or 
when deposition is used at time of 
trial pursuant to Rule relating to ob¬ 
jections to admissibility of evidence. 
U.S.—^Union Central Life Ins. Co. v. 
Burger, D.C.N.Y., 27 F.Supp. 656. 

21. U.S.—Jacobowitz v. Kremer, D.C. 
N.Y., 7 F.R.D. 110. 

22. U.S.—Goldberg v. Raleigh Man¬ 
ufacturers, D.C.Mass., 28 P.Supp. 
976. 

23. U.S.—^Eastern States Petroleum 
Co. v. Asiatic Petroleum Corpora¬ 
tion, D.C.N.T., 27 F.Supp. 121— 
Laverett v. Continental Briar Pipe 
Co., D.C.N.Y., 25 F.Supp. 80. 

Banana Distributors, Inc. v. Unit¬ 
ed Fruit Co., DiC.N.Y., 19 F.R.D. 
244—Pul-Vue Sales Co. v. American 
Optical Co., D.C.N.Y., 11 F.R.D. 186 
—Grinnell Co. v. National Bank 
of Par Rockaway, D.C.N.Y., 2 F.R. 
D. 116—^Application of Zenith Ra¬ 
dio Corporation, D.C.Pa., 1 P.R.D. 
627. 

24. U.S.—^Zwack v. Kraus Bros. & 
Co.. C.A.N.Y., 237 P.2d 256. 

Spotts V. O’Neil, D.C.N.Y., 30 P. 
Supp. 669. 

25. U.S.—Piccard v. Sperry Corpora¬ 
tion, D.C.N.Y., 30 F.Supp. 171. 
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annoyance, embarrassment, or oppression will be un- 
reasonable.26 So, a protective order is not justified 
merely by the fact that plaintiff would be required 
to absent himself from some of his usual business 
affairs during the taking of the deposition.27 The 
court will not assume, in the absence of proof, that 
the examination was sought in bad faith or would 
be conducted with any intention to annoy, embarrass, 
or oppress the party complaining thereof.28 

§ 600. -Time and Place of Taking; Ex¬ 

penses 

Under its power to issue protective orders in con¬ 
nection with the taking of depositions, the court may, 
for good cause shown, alter the proposed time and place 
of the examination, and provide that one party or the 
other bear the expense of conducting the examination at 
a particular place. 

Under Federal Rules of Civil Procedure, Rule 30 
(a), 28 U.S.C.A., on motion of any party on whom 
a notice of examination is served, the court may for 
cause shown enlarge or shorten the time for taking 
of the deposition, as stated in the notice thereof,^^ 
although such provision does not contemplate that 
a party may wait until after the date designated for 
taking of his deposition by the opposing party to 
ask modification of the terms of the notice by the 
court.20 Also, under the power granted by Rule 
30 (b) to make orders for the protection of the par¬ 
ties after a notice has been given to take their dep¬ 
ositions on oral examination, the court may, for 


proper cause shown, regulate the time depositions 
may be taken.21 So, where it appears that the out¬ 
come of a pending action in a state court may fore¬ 
close the prosecution of the federal court suit, the 
court may defer the taking of the deposition until 
the conclusion of the trial in the state court.22 

Under the express provision of Rule 30 (b), the 
court on good cause shown may order that the dep¬ 
osition may be taken only at some designated place 
other than that stated in the notice of examination.28 
Under such provision, the court may order the tak¬ 
ing of the deposition at the town or city of the 
examined party’s residence.^^ Where a party seek¬ 
ing pre-trial discovery prefers oral examination at 
the situs of the forum, his preference therefor, if 
opposed, must be weighed both against his actual, 
as distinguished from his supposed, need for oral 
examination at the forum and against the resulting 
burden to his opponent, and where these considera¬ 
tions are in conflict, the court, after consideration, 
may order that the depositions be taken at an appro¬ 
priate distant place,25 or give the party seeking the 
examination the option to examine the witness by 
written interrogatories, or orally at the distant 
place.26 

In connection with permitting or requiring deposi¬ 
tions to be taken at a certain place, the court may, 
by protective order provide that one party or the 
other bear the expense of conducting the examina¬ 
tion at such place.27 The court may require the 


Record did not justify denial of 
pre-trial examination to plaintiffs on 
grround that plaintiffs had acted in 
bad faith, or that motion for exam¬ 
ination was made to embarrass or 
annoy defendant or to delay trial. 
U.S.—Canuso v. City of Niagara 
Falls, D.C.N.T., 7 F.R.D. 159. 

26. U.S.—Application of Zenith Ra¬ 
dio Corporation, D.C.Pa., 1 F.R.D. 
627. 

27. U.S.—Goldberg v. Raleigh Man¬ 
ufacturers, D.C.Mass., 28 F.Supp. 
975. 

28. U.S.—Michels v. Ripley, D.C.N. 
Y., 1 F.R.D. 332. 

Porcing settlement 
Court would not Impute to counsel 
any improper motives in taking of 
depositions which defendants claimed 
were being used to force a settlement, 
and as long as witnesses knew facts 
material to Issues in suit or which 
would lead to discovery of material 
facts their Interrogation was proper. 
U.S.—Frasier v. Twentieth Century- 
Fox Film Corp., D.C.Neb., 22 F.R.D. 
194. 

29. U.S.—Lioosley v. Stone, D.C.Ill., 
16 F.R.D. 373. 


Time and place of examination gen¬ 
erally see infra §§ 610-613. 

30. U.S.—Loosley v. Stone, supra. 

31. U.S.—Isenman v. Bandler, D.C. 
N.T., 16 F.R.D. 277. 

Several agents 

Where, in action against corpo¬ 
rate defendant, depositions were or¬ 
dered taken of two of corporate de¬ 
fendant’s managing agents who were 
not in area where depositions were 
to be taken, court would reoLuire that 
both managing agents not be noticed 
at same time, unless corporate de¬ 
fendant had no objection to both be¬ 
ing called from work at same time, 
and would require that plaintiff, if 
he did not prevail in action, pay ex¬ 
penses of transporting agents for 
depositions. 

U.S.—Rubin v. General Tire & Rub¬ 
ber Co., D.C.N.Y., 18 F.R.D. 61. 

32. U.S.—Finkelstein v. Boylan, D. 

C. N.Y., 33 F.Supp. 667—Bachrach 
V. General Investment Corporation, 

D. C.Pa., 31 F.Supp. 84. 

33. U.S.—Cohen v. Pennsylvania R. 
Co., D.C.N.Y., 30 F.Supp. 419—Clair 
V. Philadelphia Storage Battery 
Co., D.C.Pa., 27 F.Supp. 777. 
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Stevens v. Minder Const. Corpo¬ 
ration, D.C N Y., 3 F.R.D. 498— 

Fairwater Transp. Co. v. Chris- 
Craft Corp., D.C.N Y., 1 F.R.D. 509. 

34. U.S.—Krier v. Muschel, D.C.N.Y., 
29 F.Supp. 482. 

35. U.S.—Hyam v. American Export 
Lines, C.A.N.Y., 213 F.2d 221. 

36. U.S.—Coburn v. Warner, D.C.N. 
Y., 12 F.R.D. 188. 

37. U.S.—Irwin Co. v. Tide Pub. 
Co., D C.N.Y., 13 F.R D. 18—Wheel¬ 
er v. West India S. S. Co., D.C.N.T., 
11 F.R.D. 396—Alfred Bell & Co. 
V. Catalda Fine Arts, D.C.N.Y., 5 
P.B.D. 327—Stevens v. Minder 
Const. Corporation, D.C.N.Y., 3 F.R. 
D. 498. 

Fartlcular orders 

(1) Where defendant whose depo¬ 
sition plaintiff wished to take was 
temporarily in the Bahama Islands, 
the court conditioned its order that, 
if defendant wished his deposition to 
be taken there, he must guarantee 
or secure in advance the expense of 
plaintiff’s attorney in going to and 
from the place of examination. 

U.S.—Heiberg v. Hasler, D.C.N.Y., 1 
F.R.D. 737. 
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party taking the deposition to advance reasonable 
expenses and counsel fees so that an attorney for 
the other party may be present at the taking of the 
deposition ;38 and the court may permit examination 
at a place other than that specified in the notice on 
condition that the expenses and counsel fees of 
the party seeking examination be paid by the other 
party.3 9 The court may, however, decline to re¬ 
quire plaintiff seeking to examine witnesses in an¬ 
other state to pay counsel fees to defendants attor- 
ney.^o The allowance to plaintiff of expenses of his 
attorney in traveling to a distant place to be present 
at the taking of the deposition of a witness of de¬ 
fendant is a matter peculiarly within the courts 
discretion, which must be exercised with regard to 
the particular circumstances.^^ 


35A C.J.S. 

§ 601. -Requiring Written Interroga¬ 

tories 

For good cause shown the court may require that 
depositions be taken only on written interrogatories. 

While ordinarily a party seeking to take deposi¬ 
tions may determine whether the examination shall 
be oral or written, as discussed supra § 558, it is 
expressly provided by Federal Rules of Civil Pro¬ 
cedure, Rule 30 (b), 28 U.S.C.A., that for good cause 
shown the court may require that depositions be 

taken only on written interrogatories.^^ ^ party 

seeking pre-trial discovery is not entitled as of right 
in every case to a deposition on oral examination 
at the situs of the forum,^^ and the court, in its dis¬ 
cretion, may order that the deposition be taken only 
on written interrogatories,^^ or provide for the tak- 


(2) Where plaintiff served notice 
that it would take the depositions 
of some seven witnesses in China on 
written interrogatories, and defend¬ 
ant was entitled to leave to cross- 
examine the witnesses orally on the 
taking of the depositions, each party 
was required to bear its own ex¬ 
penses. 

U.S.—^^Vinograd Bros. v. Chase Bank, 
D.C.N.Y., 31 F.Supp. 91. 

(3) Where the witness consented 
to be examined at a place other than 
that of his residence, his expenses, 
figured on a mileage basis, were or¬ 
dered to be taxed as a part of the 
costs in the case. 

U S.—Clair v. Philadelphia Storage 
Battery Co., D.C.Pa., 27 F.Supp. 
777. 

38. U.S.—Gibson v. International 
Freighting Corp., C.A.Pa., 173 F.2d 
691, certiorari denied 70 S.Ct. 78, 
338 U.S. 832, 94 LEd. 607, rehear¬ 
ing denied 70 S.Ct. 157, 338 U.S. 
882, 94 L.Ed. 541. 

Velasquez v. South Atlantic S. S. 
Line, D.C.N.T., 11 F.R.D. 196— 

Gibson V. International Freighting 
Corp., D.C.Pa., 8 F.R.D. 487, af¬ 
firmed, CA., 173 F.2d 691, certio¬ 
rari denied 70 S.Ct. 78, 338 U.S. 832, 
94 L.Ed. 507, rehearing denied 70 
S.Ct. 167, 338 U.S. 882, 94 L.Ed. 541 
—Pairwater Transp. Co. v. Chris- 
Craft Corp., D.C.N.Y., 1 P.R.D. 609. 

Xiack of funds of plaintiff apply¬ 
ing for allowance of expenses of his 
attorney in traveling to distant place 
to be present at taking of deposition 
of witness of defendant is not con¬ 
trolling, but is merely one of the 
circumstances which may be consid¬ 
ered by judge to whom application 
is made. 

U.S.—Gibson V. International Freight¬ 
ing Corp., D.C.Pa., 8 F.R.D. 487, 
affirmed, C.A., 173 P.2d 591, certio¬ 
rari denied 70 S.Ct. 78, 338 U.S. 
832, 94 L.Ed. 507, rehearing denied 


70 S.Ct. 167, 338 U.S. 882, 94 L.Ed. 
541. 

Charge against trust estate 
Where defendants in action brought 
in New York and involving a trust 
deemed it necessary in their assert¬ 
ed duty to uphold trust which had 
its situs in New York, to take depo¬ 
sitions of various witnesses in Vir¬ 
ginia, and plaintiffs arranged to have 
some testimony taken on their be¬ 
half during such taking of deposi¬ 
tions, depositions as noticed would 
be approved, but without allowance 
for counsel fees to plaintiff, and on 
condition that reasonable expenses 
of one attorney for plaintiffs be 
charged against trust estate unless 
defendants obtained testimony by 
means of written interrogatories and 
cross-interrogatories. 

U.S.—Johnston v. Manufacturers & 
Traders Trust Co., D.C.N.Y., 22 P. 
R.D. 67. 

39. U.S.—Taejon Bristle Mfg. Co. 
V. Omnex Corp, D.C.N.Y., 13 F.R.D. 
448—^Alexander v. Oberndorf, D.C. 

N. Y., 13 F.R.D. 137—Morrison Ex¬ 
port Co. V. Goldstone, D.C.N.Y., 12 
F.R.D. 268—^Worth v. Trans World 
Films, D.C.N.Y., 11 F.R.D. 197. 

40. U.S.—Stierhoff v. Chesapeake & 

O. Ry. Co., D.C.N.Y., 8 F.R.D. 64. 
Befusal to pay malutenance 

Where employer refused to make 
maintenance and cure payments for 
injured seaman, although failing to 
I allege that seaman was not entitled 
to such payments, court considered 
such circumstances and seaman's 
financial condition in exercising dis¬ 
cretion to deny employer’s applica¬ 
tion for counsel fees In proceedings 
by seamen to take depositions on op¬ 
posite coast In connection with action 
under Jones Act. 

U.S.—^Velasquez v. South Atlantic S. 
S. Line, D.C.N.Y., 11 P.R D. 196. 

41. U.S —Gibson v. International 
Freighting Corp., D.C.Pa., 8 F.R 
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D. 487, affirmed, CA., 173 F.2d 691, 
certiorari denied 70 S.Ct. 78, 338 

U. S. 832, 94 LEd. 607, rehearing 
denied 70 S.Ct. 157, 338 U.S. 882, 94 
L.Ed. 641. 

42. U.S.—Hyam v. American Export 
Lines, C.A.N.Y., 213 P.2d 221. 

Protective order in proceeding for 
deposition on written interrogato¬ 
ries that deposition be taken on 
oral examination only see supra 
§ 592. 

Motion held moot 
Where federal district court had 
determined that it was without ju¬ 
risdiction in the action, plaintiffs’ 
motion to require that their deposi¬ 
tions he taken by interrogatories 
rather than by oral examination in 
the United States became moot. 

U.S.—Kuerschner & Rauchwaren- 
fabrik, A. G. v, Swiss Bank Corp., 
D.C.N.Y., 126 F.Supp. 669. 

Denial without prejudice 
Where deposition of witness tak¬ 
en without leave of court was sup¬ 
pressed as unauthorized, without prej¬ 
udice to future application for leave 
to take deposition, motion to compel 
taking of testimony by written in¬ 
terrogatories in lieu of oral deposi¬ 
tion would be denied without preju¬ 
dice. 

U.S.—Savage v. Isthmian S. S. Co., 
D.C.Pa., 6 F.R.D. 311. 

43. U.S.—^Hyam v. American Export 
Lines, C.A.N.Y., 213 P.2d 221. 

44. U.S.—O’Hara v. U. S. Lines Co., 

D.C.N.Y., 164 F.Supp. 549—Gitto 

V. ‘Ttalia”, Societa’ Anonima Dx 
Navlgazione, Genova, D.C.N.Y., 28 
F.Supp. 309. 

Mortensen v. Honduras Shipping 
Co., DC.N.Y., 18 F.R.D. 510—Tae¬ 
jon Bristle Mfg. Co. v. Omnex Corp , 
D.C.N.Y., 13 F.R.D. 448—Patrick v. 
Eastern S. Sh. Line, D.C.N.Y., 8 F. 
R.D. 421—^Butts V. Southern Pac. 
Co., D.C.N.Y., 7 F.R.D. 194—Is- 
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ing of depositions in such manner with leave to make 
application for the taking of testimony by oral dep¬ 
osition if answers to interrogatories are insufiS- 
cient."^® On the other hand, where good cause for 
making such a protective order is not shown, the 
court will not require the taking of depositions by 
written interrogatories rather than by oral examina- 
tion.46 

It is proper for the court, in determining wheth¬ 
er to require written interrogatories, to consider the 
relative burden placed on the respective parties as 
the result of granting or denying oral examina¬ 
tion and, while undue expense to the other party 
may, under certain circumstances, justify a denial 
of, or the grant of only a qualified, oral examina¬ 
tion,^ 8 the circumstances of the case may be such 
as to warrant an order for the taking of oral deposi¬ 
tions, notwithstanding the expense incident thereto 
to the other party.^® In some circumstances, the 
court may provide that the party seeking the exam¬ 
ination either pay the expenses incident to oral 


examination at the place designated or else take the 
deposition by means of written interrogatories.^® 

§ 602. - Limiting Scope of Examination 

Under the Federal Rules of Civil Procedure, the court 
may, for good cause shown, order that certain matters 
shall not be inquired into, or that the scope of the ex¬ 
amination shali be limited to certain matters. 

Under Federal Rules of Civil Procedure, Rule 30 
(b), 28 U.S.C.A., for good cause shown the court 
may make an order that certain matters shall not be 
inquired into, or that the scope of the examination 
shall be limited to certain matters.^i Such limitation 
is within the court’s discretion.52 In the interest 
of justice, the court has the power to control the 
degree of disclosure of information by weighing the 
right of plaintiff to liberal examination and the right 
of defendant to a protective order.53 Where sepa¬ 
rate trial of certain issues was ordered in an action, 
the court may require that the scope of depositions 
be limited to the issues to be tried separately 


brandsten v. Moller, D.C.N.T., 7 F. 
R.D. IS8. 

Besldent of foreign country 

Where plaintiff in suit Involving 
only sixteen thousand dollars was a 
resident of Portuguese India defend¬ 
ant would be required, before in¬ 
sisting on plaintiff’s appearance in 
New Tork for taking of oral deposi¬ 
tion, to show that necessary informa¬ 
tion could not be secured by written 
interrogatories, especially where pre¬ 
trial order had provided that testi¬ 
mony in Portuguese India should 
be taken by written interrogatories 
and defendant had made no attempt 
to get evidence by that means. 

U.S —Timblo V. Rhode Island Ins. 
Co., D.C.N.T., 16 P.R.D, 563. 

45. U.S.—O’Hara v. U. S. Lines Co., 
D.C.N.Y., 164 F.Supp. 649. 

Isbrandsten v. Moller, D.C.N.Y., 
7 F.R.D. 188. 

46. U.S.—Montgomery v. Sheldon, D. 
C.N.Y., 16 F.R.D. 34—Morrison Ex¬ 
port Co. V. Goldstone, D.C.N.Y., 12 
F.R.D. 258—^Wortli v. Trans World 
Films, D.CN.Y., 11 P.R.D. 197— 
Society of Independent Motion Pic¬ 
ture Producers v. United Detroit 
Theatres Corp., D.C.Mich., 8 F.R.D. 
453. 

Nature of defense 
Where nature of defense and ne¬ 
cessity for confronting and question¬ 
ing plaintiff with original documents 
bearing his signature indicated ne¬ 
cessity for oral examination, plain¬ 
tiff’s motion to limit notice for taking 
of depositions to written interroga¬ 
tories was denied. 

U.S.—-Groll V. Stolkin, D.C.N.Y., 12 
P.R.D. 262. 


47. U.S.—Hyam v. American Export 
Lines, C.A,N.Y., 213 P.2d 221. 

Gitto V. ’Ttalia”, Societa’ Anoni- 
ma Di Navigazione, Genova, D.C. 
N.Y., 28 F.Supp. 309. 

48. U.S.—Gitto V. ‘Ttalia”, Societa’ 
Anonima Di Navigazione, Genova, 
supra. 

49. Accident in foreign country 
Where accident for which defend¬ 
ant was being sued occurred in Italy, 
where most of its potential witnesses 
resided, defendant was entitled to 
take oral depositions of witnesses in 
Italy, notwithstanding expense to 
which plaintiffs would be subjected 
if cross-examination was conducted 
personally by their attorney, since 
plaintiffs could retain local counsel 
or transmit written interrogatories. 
U.S.—Gitto V. "Italia”, Societa’ Anoni¬ 
ma Di Navigazione, Genova, supra. 

60. U.S,—Jones v. Pennsylvania 
Greyhound Lines, D.C.Pa., 10 P.R. 
D. 153—Sullivan v. Southern Pac. 
Co., D.C.N.Y., 7 F.R.D. 206. 

51. U.S.—Bauer v. Servel, Inc., D.C. 
N.Y., 168 F.Supp. 478—Stankewicz 
V. Pillsbury Flour Mills Co., D.C. 
N.Y., 26 F.Supp. 1003. 

Shawmut, Inc. v. American Vis¬ 
cose Corp., D.C.N.Y., 11 P.R.D. 562 
—Radio Receptor Co. v. General 
Motors Corporation, D.C.N.Y., 1 F. 
R.D. 167. 

Falsity of testimony 
In action against patentee and in¬ 
fringers to recover damages for fraud 
inducing owner of allegedly anticipat¬ 
ing devices to release infringers 
from their agreement with owner, 
where patentee sought depositions 
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regarding the devices and regarding 
testimony given on a prior suit by 
certain of owner's employees, pat¬ 
entee would not be entitled to inquire 
as to falsity of the testimony but 
would be limited to inquiry regard¬ 
ing knowledge by owner's officials 
of the falsity of that testimony when 
it was given and inquiry with respect 
to the devices would be limited to 
the specific things sought to be 
brought out. 

U.S.—Brockway Glass Co. v. Hart- 
ford-Empire Co., D.C.N.Y., 36 F. 
Supp. 470. 

Jarlsdictlonal allegations 
In stockholder’s derivative diversity 
action in federal district court in 
New York, wherein motion of cor¬ 
poration to compel stockholder to 
furnish security for costs under the 
General Corporation Law of New 
York and for order staying all pro¬ 
ceedings until such security should 
be furnished was granted, taking of 
deposition of stockholder would be 
limited to such facts as were mate¬ 
rial to jurisdictional allegations and 
standing of stockholder to maintain 
the action. 

U.S.—Bauer v. Servel, Inc., D.C.N. 
Y., 168 F.Supp. 478. 

52. U.S.—Union Central Life Ins. Co. 

V. Burger, D.C.N.Y., 27 F.Supp. 

556 

State of Maryland, for Use of 
Montvila, v. Pan-American Bus 
Lines, D.C.Md., 1 F.R.D. 213. 

53. U.S.—^De Long Corp. v. Lucas, 
D.C.N.Y., 138 F.Supp. 805. 

54. U.S.—Canister Co. v. National 
Can Corporation, D.C.Del., 3 F.R.D. 
279. 
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and where issues, although not precisely the same as 
were litigated in a prior action between the parties, 
were quite similar, the depositions will be directed 
to be confined so as not to be repetitious of deposi¬ 
tions taken in the previous case.^s 

The scope of the proposed examination will not be 
limited where no good reason for such action is 
shown.56 The power of the court to limit the scope 
of a pre-trial examination should not be exercised 
in the absence of a showing that the examination is 
being conducted in bad faith and in such a manner 
as unreasonably to annoy, embarrass, or oppress the 
deponent or the opposite party.^^ Even very slight 
inconvenience to deponent will be considered unrea¬ 
sonable and entitle him to protection against it by 
limitation of the scope of inquiry if there was no 
occasion whatever for it and it could be of no benefit 
to the party seeking it.®^ However, compelling a 
witness to disclose information which could be ob¬ 
tained from any one of a number of other people 
cannot be said to be unreasonably oppressive so as 
to require limiting the scope of inquiry, even though 
such witness is in a strategic position which may 
cause the party to desist altogether rather than seek 
the information from the other party.59 

Where defendant had limited the scope of deposi¬ 
tions to be taken to discovery of facts relevant to 
the jurisdictional question whether defendant had 
been doing business within the territory of the 
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forum so as to be subject to the jurisdiction of the 
court, a protective order from the court limiting the 
scope of depositions is unnecessary and a motion 
therefor will be denied.^® in a declaratory judg¬ 
ment action, the court may not grant plaintiff’s mo¬ 
tion to foreclose interrogation on the subject of the 
existence of a controversy unless and until that is¬ 
sue was decided in favor of plaintiff, since the effect 
of the motion was to request a summary judgment 
on the issue of existence of a controversy.®! jn 
some circumstances, the court may deny a motion 
to limit the scope of inquiry but may reserve the 
right to assess the costs of the examination against 
the examining party in the event the inquiry prove 
to be of no avail in defense of the case.®2 

§ 603.-Privileged or Secret Mat¬ 

ters 

Motions for protective orders on the ground that the 
evidence sought is priviieged ordinarily will be denied, 
where the evidence is relevant; and a protective order 
with respect to secret matters must be Justified by a 
sufficient showing. 

As a general rule, motions for protective orders 
on the ground that the evidence sought is privileged 
will be denied, where the evidence is relevant.®^ 
So, it has been held that a motion to vacate a 
notice to take depositions, made on the ground that 
the testimony sought is privileged, will not be grant¬ 
ed, since such objection should be raised and a rul¬ 
ing thereon secured on the examination.®^ A privi- 


55. U.S.—Campbell v. American 
Fabrics Co., D,C.N.Y., 8 F.R.D. 3. 

56. U.S.—Stankewicz v. Pillsbury 
Flour Mills Co., D.C.N.T., 26 F. 
Supp. 1003. 

Commonwealth Oil Refining Co. 
V. Houdry Process Corp., D.C.Puer- 
to Rico, 22 F.R.D. 306—^Portsmouth 
Baseball Corp. v. Frick, D.C.N.T., 
18 F.R.D. 430—^Underwood v. Ma¬ 
loney, D.C.Pa., 16 P.R.D. 3. 
Belevant examination 

(1) Where evidence sought by 
means of an examination of defend¬ 
ants before trial was relevant and 
not privileged and there existed no 
cause for not taking or for limiting 
the deposition and no reason to doubt 
the good faith of plaintiffs, defend¬ 
ants’ motion to vacate notice, or in 
the alternative to require plaintiffs 
to set forth items on which defend¬ 
ants were expected to be examined, 
would be denied. 

U.S.—Jacobowitz v. Kremer, D.C.N. 
Y., 7 F.R.D. 110. 

(2) Validity of defenses need not 
be determined on motion to limit an 
examination before trial where the 
matter sought to be inquired into is 
relevant to subject matter of the 
pending action. 


U.S.—Laird v. United Shipyards, D. 

C.N.Y., 1 F.R.D. 772. 

Alternative relief 
Motion by plaintiff for alternative 
relief seeking limitation on scope of 
depositions on ground of bad faith 
on part of defendants in seeking dis¬ 
covery would be denied in view of 
adequate means of protecting plain¬ 
tiff from abuse during taking of dep¬ 
osition should it develop that de¬ 
fendants were not acting in good 
faith. 

U.S.—^Yonkers Raceway, Inc. v. 
Standardbred Owners Ass’n, D.C. 
N.Y., 21 F.R.D. 3. 

Farticnlar showings held Insnfflolent 
U.S.—Chemo-Mechanical Water Im¬ 
provement Co. V. City of Milwau¬ 
kee, D.C.Wls., 29 F.Supp. 46—^Bough 
V. Lee, D.C.N.Y., 28 F.Supp. 673. 

Russo V. Merck & Co., D.C.R.I., 
21 FR.D. 237. 

67. U.S.—Russo V. Merck & Co., su¬ 
pra—^Kirshner v. Palmer, D.C.N.Y., 
7 F.R.D. 252. 

58. U.S.—^Application of Zenith Ra¬ 
dio Corporation, D.C.Pa., 1 FR.D. 
627. 

59. U.S.—^Application of Zenith Ra¬ 
dio Corporation, supra. ' 
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60. U.S.—Commonwealth Oil Refin¬ 
ing Co. V. Houdry Process Corp., 
D.C.Puerto Rico, 22 F.R.D. 306. 

61. U.S.—Technical Tape Corp. v. 
Minnesota Min. & Mfg. Co., D.C. 
N.Y., 18 F.R.D. 318. 

62. U.S.—Checker Cab Mfg. Corpo¬ 
ration v. Checker Taxi Co., D.C. 
Mass., 3 F.R.D. 228. 

63. U.S.—Brockway Glass Co. v. 
Hartford-Empire Co., D.C.N.Y., 36 
F.Supp. 470. 

Proper procedure 

In libel action, proper procedure 
to raise question of plaintiff’s privi¬ 
lege arising from his constitutional 
immunity as United States Senator 
to refuse to answer questions in 
taking of his deposition, was not by 
motion to limit scope of deposition, 
but for plaintiff to refuse to answer 
questions as to which he asserted 
privilege and then submit matter to 
court for rulings on specific ques¬ 
tions disputed. 

U.S.—Smith V, Crown Publishers, 
Inc., D.C.N.Y.. 14 P.R.D. 614. 

64. U.S.—^Zuckerman v. Pilot, D.C. 
N.Y., 1 F.R.D. 130. 

Oonfldeutial communication 
Whether proposed pre-trial exam- 
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lege against self-incrimination may not be raised 
by motion to vacate a notice to take a deposition but 
may be raised when the specific questions are put to 
movant during the course of the examination.It 
has also been held that an objection that the evidence 
sought is privileged must be made and presented 
pursuant to Rule 30 (d) relating to motions to termi¬ 
nate or limit examination.^^ In any event, deposi¬ 
tions should be permitted to go forward unless the 
information sought on the examination is clearly 
privileged.®*^ 

Secret processes, developments, or research. Un¬ 
der Rule 30 (b), the court may make an order reliev¬ 
ing a person from the necessity of disclosing secret 
processes, developments, or research;®® and in the 
case of depositions requiring the disclosure of secret 
matter, the court may protect a party by an order 
that the examination be held with only the parties 
and their officers and counsel present and that the 
depositions be sealed and opened only on order of 
court.®® The entry of a secrecy order with respect 
to depositions is a matter within the court’s sound 
discretion, and once entered is subject to modifica¬ 
tion when deemed advisable by the court.*^® A pro¬ 
tective order with respect to secret matters must be 
justified by a sufficient showing.The protection 
afforded by Rule 30 (b) is not absolute and disclosure 
of secret information may and should be ordered 
where the issues cannot be fairly adjudicated unless 
such information is available.'^^ 


It is not of itself a sufficient ground for a protec¬ 
tive order that the examination might involve the 
disclosure of a party’s trade secrets and the fact 
that a secret process would be disclosed should be 
raised by motion under Rule 30 (d), to terminate or 
limit examination during the taking of depositions.*^^ 

§ 604.-Irrelevant and Immaterial 

Matters 

Under its power to Issue protective orders, the court, 
for good cause shown, may restrict the right of inquiry 
into matters which may prove to be unnecessary; and 
where a notice of examination discloses the exact na¬ 
ture of the information sought and it appears that the 
information is irrelevant, ground exists for the court to 
make an order that the deposition should not be taken. 

Under Federal Rules of Civil Procedure, Rule 30 
(b), 28 U.S.C.A., authorizing the court, for good 
cause shown, to limit the scope of pre-trial examina¬ 
tion, the court may restrict the right of inquiry into 
matters which may prove to be imnecessary;*^® and 
where a notice for the taking of a deposition dis¬ 
closes the exact nature of the information sought 
and it appears that the information is irrelevant, 
ground exists for the court to make an order that 
the deposition should not be taken.*^® It has been 
held, however, that the court should not limit an 
examination on a motion to vacate and modify no¬ 
tices of examination unless the information sought 
is clearly irrelevant ;*^*^ and unless it appears that the 
evidence sought by the deposition can have no possi¬ 
ble bearing on the issue, the degree of its probative 


inations of physician and hospital 
as to whether decedent had been 
treated for alcoholism would violate 
privilege of confidential communica¬ 
tion should be determined at the ex¬ 
amination and not in advance there¬ 
of by vacating notices of deposition. 
U.S.—St. Clair v. Eastern Air Lines, 
Inc., D.C.N.Y., 21 P.R.D. 330. 

65. U.S.—U. S. V. Lustig, D.C.N.T., 
16 F.R.D. 138—Cravatts v. Klozo 
Fastener Corp., D.C.N.T., 15 F.R.D. 
12 . 

Action for statutory penalty 

It has been held, however, that 
defendants against whom the Unit¬ 
ed States brought a civil action to 
recover a statutory penalty and who 
made timely claim to privilege 
against self-incrimination were enti¬ 
tled to have vacated the notice which 
was served on them by United States 
that United States would take their 
depositions under oral examination. 
U.S.—U. S. V. Fishman, D.C.N.Y., 15 
F.R.D. 124. 

66. U.S.—French v. Zalstem-Zales- 

sky, D.C.N.Y., 1 P.R.D. 240. j 


Co. V. Burger, D.C.N.Y., 27 F.Supp. 
556. 

Bloomer v. Sirian Lamp Co., D.C. 
Del., 4 F.R.D, 167. 

66. U.S.—Click V. McKesson & Rob¬ 
bins, D.C.Mo., 10 F.R.D. 477. 

ITame of supplier 
Name of person supplying plain¬ 
tiff with pins, bolts, dies and other 
material was not within phrase “se¬ 
cret processes, developments or re¬ 
search” Within Federal Rule author¬ 
izing court to make an order reliev¬ 
ing person answering questions for 
deposition from necessity of dis¬ 
closing secret processes, develop¬ 
ments, or research. 

U.S.—^Moss v. Aetna Standard Engi¬ 
neering Co., D.C.N.Y., 8 P.R.D. 323. 

69. U.S,—^Marshwood Co. v. Jamie 
Mills, Inc., D.aOhlo, 10 P.R.D. 
386. 

70. U.S.—^American Securit Co. v. 
Shatterproof Glass Corp., D.C.Del., 
20 P.R.D. 196. 

71. U.S.—Sacks v. Prank H. Lee Co., 
D.C.N.Y., 18 P.R.D. 600. 

72. U.S.—^Melori Shoe Corp. v. 

Pierce & Stevens, D.C.Mass., 14 P. 
R.D. 346. I 


73. Allegations of complaint 

Where complaint alleged that for¬ 
mer employees of plaintiff revealed 
to defendant certain trade secrets 
of plaintiff together with names and 
locations of various sources of sup¬ 
ply and that the employees revealed 
to defendant plaintiff's figures and 
proposed bids on certain contracts, 
defendants were entitled to examine 
officers of plaintiff on those allega¬ 
tions, even though the examination 
might involve disclosure of plain¬ 
tiff's trade secrets. 

U.S.—Radio Receptor Co. v. General 
Motors Corporation, D.C.N.Y., i F. 
R.D. 167. 

74. U.S.—Nekrasoff v. U. S. Rubber 
Co., D.C.N.Y., 27 F.Supp. 953. 

75. U.S.—Polaroid Corp, v. Com¬ 
merce International Co., D.C.N.Y., 
20 P.R.D. 394. 

78. U.S.—Rose Silk Mills v. Insur¬ 
ance Co. of North America, D.C.N. 
Y., 29 F.Supp. 604. 

77. U.S.—^Union Central Life Ins. 
Co. v. Burger, D.C.N.Y., 27 F.Supp. 
556. 

Bloomer v. Sirian Lamp Co., D. 
C.Del., 4 P.R.D. 167. 


67. U.S.—^Union Central Life Ins. 
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value cannot be considered as an element in deter¬ 
mining whether embarrassment to the deponent is 
unreasonable, as ground for limiting the scope of in- 
quiryJS 

Generally the degree of relevancy of the evidence 
sought is a problem for the trial court and not the 
auxiliary court in determining whether to limit the 
scope of inquiry directed to one not a party 
Where the complaint charged a conspiracy between 
the defendants, it would be practically impossible to 
determine in advance the scope of the testimony and 
its possible relevancy, and a motion to limit the scope 
of examinations of persons required to appear will 
be denied in reliance on the judgment of counsel not 
to oppress or unduly inconvenience the moving party 
in taking depositions. 

§ 605. - Motions for Protective Orders 

and Proceedings Thereon 

A motion for a protective order must be seasonably 
made, that is, before the date designated In the notice 
for taking of the deposition. 

Under the terms of Federal Rules of Civil Pro¬ 
cedure, Rule 30 (b), 28 U.S.C.A., relating to protec¬ 
tive orders after service of notice for taking a dep¬ 
osition by oral examination, a motion for such order 
must be ‘‘seasonably” made.^i Such provision re¬ 
quires that the motion be made before the date des¬ 
ignated in the notice for taking of the deposition.82 
The party moving for a protective order must make 
such a showing of “good cause” as is required by 
the Rule, as is discussed supra § 597, and on failure 


thereof the motion will be denied,83 without preju¬ 
dice to an application pursuant to Rule 30 (d) provid¬ 
ing for a motion to terminate or limit examination.84 

An order denying a motion to vacate, modify, or 
limit a notice to take depositions may be required 
to designate the person before whom the examina¬ 
tion would take place, the name and address of each 
person to be examined, if known, and if he is not 
known a general description sufficient to identify 
him or the particular class or group to which he be- 

longs.85 

§ 606. Termination or Limitation of Exam¬ 
ination 

At any time during the taking of the deposition, on 
motion of any party or of the deponent and on a show¬ 
ing that the examination Is being conducted in bad faith 
or in such a manner as unreasonably to annoy, em¬ 
barrass, or oppress the deponent or party, the court may 
terminate or limit the examination. 

Under Federal Rules of Civil Procedure, Rule 30 
(d), 28 U.S.C.A., where it appears that the examina¬ 
tion is being conducted in bad faith or in such man¬ 
ner as unreasonably to annoy, embarrass, or oppress 
the deponent or party, as discussed infra § 607, the 
court in which the action is pending or the court in 
the district where the deposition is being taken may, 
on motion of the deponent or a party, order the of¬ 
ficer conducting the examination to cease forthwith 
from taking the deposition, or may limit the scope 
and manner of the taking of the deposition as pro¬ 
vided in Rule 30 (b).86 it is further provided, that 


78. U.S.—^Application of Zenith Ra¬ 
dio Corporation, D.C.Pa., 1 F,R.D. 
627. 

79. U S.—^Application of Zenith Ra¬ 
dio Corporation, supra. 

80. U.S.—Heiner v. North American 
Coal Corporation, D.C.Pa., 3 F.R. 
D. 63, second case. 

81. U.S.—Dictograph Products v. 
Kentworth Corp., D.C.Ky., 7 F.R.D. 
543. 

82. U.S.—Dictograph Products v. 
Kentworth Corp, supra. 

D C.—Evans v. Schlein, Mun,App., 61 
A.2d 472. 

SCotion held timely 
In view of conceded size and com¬ 
plexity of litigation, filing of objec¬ 
tions to taking of deposition of de¬ 
fendant one week after notice had 
been served on plaintiff was not un¬ 
seasonable. 

U.S.—Bhiox V. Anderson, D.C.Hawail, 
21 P.R.D. 97. 

83. U.S.—Schwartz v. Broadcast Mu¬ 
sic, D.C.N.Y., 16 P.R.D. 31—Zuck- 
erman v. Pilot, D.C.N.T., 1 F.R.D. 
130. 


Failure to appear 
On plaintiff’s motion that the court 
order that a deposition of a partic¬ 
ular person not be taken by defend¬ 
ant, where plaintiff did not appear 
at the hearing on the motion and de¬ 
fendant did, motion was denied. 

U.S—Boynton v. R. J. Reynolds To¬ 
bacco Co., D.aMass., 1 F.R.D. 452. 
ISLBufflcleut ajBdavit 
Motion, seeking to limit items in 
subpoena and Imposition of terms 
and conditions for protection of de¬ 
fendant as a witness, would have to 
be denied, where affidavit submitted 
In support of motion was singularly 
silent as to necessity for such relief. 

I U.S.—Bairn & Blank, Inc. v. Vim 
Television & Appliance Stores, Inc., 
D.C.N.Y., 139 F.Supp. 378. 

84. U.S.—French v. Zalstem-Zales- 
sky, D.C.N.Y., 1 P.R.D. 240. 

85. U.S.—^Nekrasoff v. U. S. Rubber 
Co., D.C.N.Y., 27 F.Supp. 963. 

86. U.S.—Cumberland Corporation v. 
McLellan Stores Co., D.C.N.Y., 27 F. 
Supp. 994. 

Banco Nacional De Credit© Bji- 
dal, S. A. V. Bank of America Nat. 
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Trust & Sav. Ass’n, D.C.Cal., 11 F. 
R.D. 497—Broadbent v. Moore-Mc- 
Cormack Lines, D.C.Pa., 6 F.R.D. 
220—Empire Liquor Corporation v. 
Gibson Distilling Co., D.C.N.Y., 2 
F.R.D. 247—Shamokin Woolen Mills 
V. Cortille Fabrics, D.C.N.Y., 2 F.R. 
D. 25—Application of Zenith Ra¬ 
dio Corporation, D.CPa., l F.R.D. 
627—^Michels v. Ripley, D.C.N.Y., 1 
F.R.D. 332. 

Motion denied 

U.S.—U. S. V. National City Bank of 
New York, D.C.N.Y., 2 F.R,D. 46— 
Norton v. Cooper Jarrett, Inc., D. 
C.N.Y., 1 P.R.D. 92. 

Secret process 

In action against tire manufactur¬ 
ers for injuries received by plaintiff 
when automobile left highway and 
overturned, which was predicated on 
theory that accident occurred through 
bursting of tire manufactured by 
defendant, constituting part of equip¬ 
ment of automobile, tire manufactur¬ 
ers were not entitled to order vacat¬ 
ing, modifying, or limiting notice of 
plaintiffs to take depositions to es¬ 
tablish that tire was defective on 
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on demand of the objecting party or deponent, the 
taking of the deposition shall be suspended for the 
time necessary to make a motion for an order.^*^ 

Rule 30 (d) is a protective rule introduced for the 
protection of parties and deponents because of the 
unlimited right of discovery given by Rule 26 of the 
Federal Rules of Civil Procedure,and the power 
of the court thereunder is very broad.® ^ The matter 
of limiting or terminating the taking of depositions 
is for the sound discretion of the court,®0 and the 
power should be exercised sparingly to avoid im¬ 
pairing the broad discovery intended by the Federal 
Rules.® 1 On a motion under Rule 30 (d), the only 
question to be considered by the court is whether the 
examination was being conducted properly.®2 The 
court, under this Rule, will not limit reasonable in¬ 
quiry as to proper matters,®® but, where the inquiry 
seeks to go into matters outside the issues as made 
by the pleadings, the court will limit the scope of the 
examination to matters reasonably within the is¬ 
sues.®^ The validity of defenses need not be deter¬ 


mined on a motion to limit an examination before 
trial, where the matter sought to be inquired into 
is relevant to the subject matter of the pending ac¬ 
tion. ®5 

Rule 30 (d) clearly presupposes that the court will 
have before it some record of what has theretofore 
transpired in order to act as authorized by Rule 
30 (b).96 

§ 607. -Grounds; Bad Faith, Annoyance, 

Embarrassment, or Oppression 

The ground for terminating or limiting examination 
before trial is that the examination is being conducted 
In bad faith or In such manner as unreasonably to annoy, 
embarrass, or oppress the deponent or party. 

Under the terms of Federal Rules of Civil Pro¬ 
cedure, Rule 30 (d), 28 U.S.C.A., the ground for ter¬ 
minating or limiting examination before trial is that 
the examination is being conducted in bad faith or 
in such manner as unreasonably to annoy, embarrass, 
or oppress the deponent or party.®'^ Where such 


ground that giving of testimony 
sought would require disclosure of 
manufacturers’ secret process In 
view of manufacturers’ right to re¬ 
sort to motion to terminate or limit 
examination during taking of deposi¬ 
tions. 

U.S.—Nekrasoff v. U. S. Rubber Co., 
D.C.N,Y., 27 F.Supp. 953. 

Preparing for state court action 
If it appears that the examination 
is sought to take advantage of the 
liberal Federal Rules in order to pre¬ 
pare for the trial of a state court 
action, such an examination will be 
stayed as oppressive. 

U.S.—Empire Liquor Corporation v. 
Gibson Distilling Co., D.C.N.T., 2 
F.R.D. 247. 

87. U.S.—Krier v. Muschel, D.C.N. 
Y., 29 F Supp. 482. 

Michels v. Ripley, D.C.N.Y., 1 F. 
R.D. 332. 

88. U.S.—Broadbent v. Moore-Mc- 
Cormack Lines, D.C.Pa., 6 F.R.D. 
220 . 

89. U.S.—U. S. ex rel, Edelstein v. 
Brussell Sewing Mach. Co., D.C.N. 
Y., 3 F.R.D. 87. 

90. U.S.—Stankewicz v. Pillsbury 
Flour Mills Co., D.C.N.Y., 26 F.Supp. 
1003. 

D.C.—De Wagenknecht v. Stinnes, 
243 F.2d 413, 100 U.S.App.D C. 166, 
certiorari denied 78 S.Ct. 44, 355 
U.S. 880, 2 L.Ed.2d 43. 

Discretion held not abused 
U.S.—Garland v. Torre, C.A.N.T., 259 
F.2d 545, certiorari denied 79 S.Ct. 
237, 358 U.S. 910, 3 L.Ed.2d 231. 

91. U.S.—Schwartz v. Broadcast Mu¬ 
sic, D.C.N.Y., 16 F.R.D. 31. 

92. U.S.—Broadbent v. Moore-Mc- 


Cormack Lines, D.C.Pa., 5 P.R.D. 

220 . 

93. U.S.—^Newcomb v. Universal 
Match Corporation, D.C.N.Y., 27 F. 
Supp. 937. 

Apex Accessories Co. v. Speidel 
Corp., D.C.N.Y., 11 F.R.D. 600— 
Folley Amusement Holding Corpo¬ 
ration V. Randforce Amusement 
Corporation, D.C.N.Y., 1 F.R.D. 496. 

94. U.S —Folley Amusement Hold¬ 
ing Corporation v. Randforce 
Amusement Corporation, supra. 

Examination of insurer 

In action for injuries arising out 
of automobile accident, if plaintiff 
sought to examine defendant's insur¬ 
er on facts other than names of wit¬ 
nesses obtained by insurer or its at¬ 
torney during its investigation, in¬ 
surer could apply for a protective 
order under Rule permitting a party 
to move to terminate or limit an ex¬ 
amination. 

U.S.—Gajowski v. Emple, D.C.N.Y., 
11 F.R.D. 60. 

95. U.S.—Laird v. United Shipyards, 
D.C.N.Y., 1 F.R.D. 772. 

96. U.S.—Zuckerman v. Pilot, D.C. 
N.Y., 1 P.R.D. 130. 

97. U.S.—Cumberland Corporation v. 
McLellan Stores Co., D.C.N.Y., 27 
F.Supp. 994. 

Idle Wild Farm, Inc., v. W. R. 
Grace & Co., D.CN.Y., 22 F.R.D. 
334—Banana Distributors, Inc. v. 
United Fruit Co., D.C.N.Y., 19 F.R. 
D. 244—Broadbent v. Moore-Mc- 
Cormack Lines, D.C.Pa., 6 P.R.D. 
220—Clark v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 2 F. 
R.D. 94. 


XThreasonableness 

Deponent has no redress unless the 
annoyance, embarrassment, or op¬ 
pression will be unreasonable. 

U.S.—^Application of Zenith Radio 

Corporation, D.C.Pa., 1 FR.D. 627. 

Other sources of Informatiou 

(1) Compelling a witness to dis¬ 
close information which a number 
of other people have and from any 
of whom the party asking the facts 
can get the whole story cannot be 
said to be unreasonably oppressive. 
U.S.—^Application of Zenith Radio 

Corporation, supra. 

(2) Under such circumstances, the 
party who has to produce the evi¬ 
dence should not be limited in his 
choice among a number of sources 
by the fact that the witness whom 
he selects would prefer to have him 
go somewhere else or has reason to 
think that it may result in his giv¬ 
ing up the quest if he is compelled 
to go somewhere else. 

U.S.—^Application of Zenith Radio 

Corporation, supra. 

Relevancy 

Although, if the inquiry is irrele¬ 
vant, very slight inconvenience to 
deponent may render the inquiry un¬ 
reasonable, in view of the general 
rule that the degree of relevancy of 
evidence sought is a problem for 
the trial court and not the auxiliary 
court, unless it plainly appears that 
the evidence can have no possible 
bearing on the issue, the degree of 
its probative value cannot be con¬ 
sidered as an element in determin¬ 
ing whether the embarrassment to 
deponent is unreasonable. 

U.S.—Application of Zenith Radio 

Corporation, supra. 
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ground is established, relief will be granted but 
the court will not assume, in the absence of proof, 
that the examination is sought in bad faith or will 
be conducted with any intention to annoy, embarrass, 
or oppress, and if the required showing is not 
made, the motion will be denied.^ 

Ordinarily a motion to terminate or limit examina¬ 
tion lies where one party unduly prolongs the tak¬ 
ing of his depositions but suspension of the ex¬ 
amination for a period of years does not establish 
bad faith warranting the termination thereof where 
the delay was occasioned by a legitimate dispute 
with respect to the production of certain records,9 
and relief will not be granted because of the length 
of the interrogation where it is not shown to be un¬ 
duly long.'^ The lack of desire of counsel for fur¬ 
ther cross-examination of deponent at the time of 


taking of a deposition is not a ground for termina¬ 
tion of the taking of the deposition under Rule 30 
(d) regardless of counsel’s motive.® 

While it has been held that questioning of depo¬ 
nent as to a privileged matter may justify a motion 
under Rule 30 (d),® where on motion for an order 
for the protection of the parties it is not apparent 
that the questions asked will disclose privileged mat¬ 
ter, the question of privilege is something to be de¬ 
termined on timely objection in the course of the 
examination.^ The court may limit the examination 
so as not to permit one party to require the other 
to make available the result of his investigations in 
preparing for trial,9 and the court has refused to re¬ 
quire a witness to furnish statements of other wit¬ 
nesses which are equally available to both sides.9 


3. Examination in General 


§ 608. In General 

A pre-trial deposition examination generally must be 
conducted in the manner prescribed by the Federal Rules 
of Civil Procedure, but the court may specify other pro¬ 
cedures to be followed, such as for stenographic service 
and for consolidation of examinations. 

While Rule 26 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., provides that depositions 


shall be taken only in accordance with the Rules, 
and it has been held that this provision must be 
followed unless the parties by stipulation agree that 
the depositions may be taken by a procedure that is 
not provided for by the Rules,^9 the court may prop¬ 
erly specify that certain procedures are to be fol¬ 
lowed in conducting a pre-trial examination,and 


98 . U.S.—Cumberland Corporation v. 
McLellan Stores Co., D.C.N.Y., 27 
F.Supp. 994. 

Macrina v. Smith, D.C.Pa., 18 F. 
ItD. 254—^Pittsburgh Plate Glass 
Co. V. Allied Chemical Alkali 
Workers of America, Local Union 
No. 1, D.aOhio, 11 F.R.D, 618, 

99. U.S.—Michels v, Ripley, D.C.N. 
y., 1 F.R.D. 332. 

1 . U.S.—Garland v. Torre, C.A.N.T., 
259 F.2d 645. 

Krier v. Muschel, D.C.N.T., 29 
F.Supp. 482—Stankewicz v. Pills- 
bury Flour Mills Co., D.C.N.y., 26 
F.Supp. 1003. 

Schwartz v. Broadcast Music, D. 

C. N.T., 16 F.R.D. 31—Morrison Ex¬ 
port Co. V. Goldstone, D C.N.Y., 12 
F.R.D. 258—Miller v. Sun Chemical 
Corp., D.C.N.J., 12 F.R.D. 181— 
Michel V. Meier, D.C.Pa., 8 F.R.D. 
464—Clark v. Chase Nat. Bank of 
City of New York, D.C.N.Y., 2 F.R. 

D. 94. 

Showing held insTtfflcient 
U.S.—Bloomer v. Sirlan Lamp Co., 
D.C.DeL, 4 F.R.D. 167. 

2. U.S—^Fox V. Warner Bros. Pic¬ 
tures, D.C.Del., 12 F.R.D. 202. 

3. U.S.—Banana Distributors, Inc. 
V. United Fruit Co., D.C.N.Y., 19 
F.R.D. 244. 


Two days 

Where defendant's examination of 
corporate plaintiff’s president in tak¬ 
ing of deposition had taken only six 
and one half hours over course of 
two days, there was no basis for or¬ 
der limiting scope of any further ex¬ 
amination in absence of showing by 
plaintiff that examination had been 
or was intended to be conducted by 
defendant in bad faith. 

U.S—Idle Wild Farm, Inc., v, W. R. 
Grace & Co., D.C.N.y., 22 F.R.D. 
334. 

5. U.S.—^Broadbent v. Moore-McCor- 
mack Lines, D.C.Pa., 6 F.R.D. 220. 

6. U.S.—^Broadbent v. Moore-McCor- 
mack Lines, supra. 

Self-iucxiiuliiatloii 
Where criminal indictment was re¬ 
turned against defendant during 
course of the taking of his oral depo¬ 
sition as adverse party in a civil ac¬ 
tion, involving as to same subject 
matter, to require defendant to an¬ 
swer further would he oppressive and 
an invasion of his right against self- 
incrimination, and taking of deposi¬ 
tion would he terminated and con¬ 
tents of transcript of oral examina¬ 
tion would be impounded. 

U.S.—^National Discount Corp. v. 
Holzbaugh, D.C.Mlch., 13 F.R.D. 
236. 

7. U.S.—^Polley Ajnusement Holding 
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Corporation v. Randforce Amuse¬ 
ment Corporation, D.C.N.Y., 1 F.R. 
D. 496. 

8. U.S.—^Bough V. Lee, D.C.N.Y., 26 
F.Supp. 1000. 

French v. Zalstem-Zalessky, D.C. 
N.y., 1 F.R.D. 508. 

Improper purpose 

Where it appeared that plaintiff's 
examination of one of defendant’s em¬ 
ployees was being conducted for pur¬ 
pose of discovering steps being taken 
by defendant in preparation for trial 
and not relevant matters and of mak¬ 
ing available to plaintiff the fruits of 
an investigation undertaken by de¬ 
fendant at its expense, defendant’s 
motion for an order that the exam¬ 
ination be limited was granted. 

U.S.—Schwelnert v. Insurance Co. of 
North America, D.CJN.Y., 1 F.R.D. 
247. 

9. U.S.—^French v, Zalstem-Zales¬ 
sky, D.C.N.Y.. 1 F.R.D. 508. 

10. U.S.—Spaeth v. Warner Bros. 
Pictures, D.C.N.Y., 1 F.R.D. 729. 

11. Beading and signing of tran¬ 
script by witness 

U.S.—Pezza v. Williams-Bauer Cor¬ 
poration, D.C.N.Y.. 3 P.R.D. 365. 
ITnmber of deponents to appear at 
one time and place 

U.S.—^Armstrong Cork Co. v. Niagara 
Mohawk Power Corp., D.C.N.Y., 16 
P.R.D. 389. 


4. U.S.—Miller v. Sun Chemical 
Corp., D.C.N.J., 12 F.R.D. 181. 
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may provide for the transcription of an oral ex¬ 
amination by a court stenographer ,^2 and for the 
payment of the costs of the stenographic service.^^ 

Rule 26 (c) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., provides that the examination 
and cross-examination of deponents may proceed as 
permitted at the trial under the provisions of Rule 
43 (b), and counsel who participate in a pre-trial 
examination should observe the same standards of 
conduct as would be required in a trial before the 
court.i^ Under Rule 43 (b) where the witness being 
examined is an officer, director, or managing agent 
of an adverse corporate party, the party calling him 
may interrogate him by leading questions, and may 
contradict and impeach him in all respects as though 
he had been called by the adverse party.A per¬ 
son who is not a party to the action at the time a 
deposition is taken ordinarily has no right to ex¬ 
amine the deponent either by direct or by cross- 
examination.i® 

Rule 30 (c) is to the effect that if a party who has 
been served with notice of taking of a deposition 
does not wish to participate in the oral examination, 
he may transmit written interrogatories to the officer 
who shall propound them to the witness and record 
the answers verbatim. Under this provision, when 
defendant has given notice of the taking of a deposi¬ 
tion, the oral testimony requested by defendant is 
taken first, and then defendant transmits a true copy 
of it to plaintiff who can then prepare written in¬ 
terrogatories, and in order that plaintiff may have 
as full an examination as possible by such cross¬ 
interrogatories, the transmittal of the interroga¬ 
tories is without prejudice to plaintiff's right to ap¬ 
ply to the court for permission to propose a further 
set of cross-interrogatories in the event that the 
first set is found to be incomplete, or that further 


questioning is deemed necessary.^*^ 

When a party has given notice that the deposition 
of a witness will be taken on written interrogatories, 
the adverse party may be permitted to cross-examine 
that witness orally,and if the adverse party is 
given leave to cross-examine the witness orally, 
the party who requested the examination on written 
interrogatories may then either have a direct exam¬ 
ination of the witness orally as well as an oral re¬ 
direct examination, or he may adhere to his written 
interrogatories on direct examination and have an 
oral redirect examination.^^ When the deponent 
is a party to the action, the courts generally will al¬ 
low greater latitude in the cross-examination than 
would be allowed if the deponent were not a party .2 

A person whose deposition is being taken is gen¬ 
erally permitted to refresh his recollection if he so 
requests,2i and to do this he may be permitted to 
examine a transcript of the testimony he gave in a 
previous litigation .22 

In a pre-trial examination conducted on written 
interrogatories, the Federal Rules of Civil Procedure 
do not permit the officer before whom the deposition 
is taken to add his own gratuitous comments on the 
demeanor of the witness, or on the answers or state¬ 
ments made by the witness other than those con¬ 
tained in the interrogatories,23 and when gratuitous 
statements or comments are included, the court, on 
motion, may suppress such parts, as stated infra 
§ 632. 

Answers to questions, A deponent should be re¬ 
quired to give a responsive answer to the question 
that is asked,24 and if he objects to the question that 
is asked he should nevertheless answer the question 
and have his objection noted in the deposition.25 

Consolidation of examinations. In an action 


12 . U.S.—^Pezza v. Williams-Bauer 
Corporation, D.C.N.Y., 3 F.R.D. 355. 

13. U.S.—Pezza v. Williams-Bauer 
Corporation, supra. 

14. U.S.—^Detective Comics v. Faw¬ 
cett Publications, D.C.N.Y., 4 F.R. 
D. 237. 

15. U.S.—Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., D.C. 
N.Y., 21 F.R.D. 347. 

16. U.S.—Tobacco and Allied Stocks 
V. Transamerica Corp., D.C.Del., 16 
F.R.D. 546. 

17. U.S.—Gitto V. “Italia", Socleta’ 
Anonlma Di Navigazione, Genova, 
D.C.N.Y., 28 F.Supp. 309. 

18. U.S.—Winograd Bros. v. Chase 
Bank, D.C.N.Y., 31 F.Supp. 91. 

19. U.S.—Winograd Bros. v. Chase 
Bank, supra. 

S5A C.J.S.—55 


20. D.C.—^De Wagenknecht v. Stin- 
nes, C.A., 243 F.2d 413, 100 U.S. 
App.D.C. 156, certiorari denied 78 
S.Ct. 44, 355 U.S. 830, 2 L..Ed.2d 43. 

21. Deposition, taken on. written in¬ 
terrogatories 

U.S.—Hamdi & Ibrahim Mango Co. v. 
Fire Ass’n of Philadelphia, D.C.N. 
Y.. 20 F.R.D. 181. 

Right of examining party to inspect 
material used by deponent to re¬ 
fresh recollection see infra § 624. 

22. U.S.—^Hamdi & Ibrahim Mango 
Co. y. Fire Ass’n of Philadelphia, 
supra. 

23. U.S.—Gill V. Stolow, D.C.N.Y., 
16 F.R.D. 9. 

Notation as to refreshing recollec¬ 
tion of witness 

If witness, while giving deposition 
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on written interrogatories, refreshes 
his recollection by referring to tran¬ 
script of testimony he gave in prior 
litigation, officer before whom deposi¬ 
tion is given should note such fact 
on the deposition so that Questions of 
weight and credibility are properly 
preserved for the trial. 

U.S.—^Hamdi & Ibrahim Mango Co. v. 
Fire Ass’n of Philadelphia, D.C.N. 
Y., 20 P.R.D. 181. 

24. U.S.—Macrina v. Smith, D.C.Pa., 
18 F.R.D. 264. 

25. U.S.—Dellefleld v. Blockdel Real¬ 
ty Co., D.C.N.Y., 40 F.Supp. 212. 

Banco Naclonal De Credito Bji- 
dal, S. A., V. Bank of America Nat. 
Trust & Sav. Ass’n, D.C.Cal., 11 F. 
R.D. 497. 



§ 608-609 FEDERAL CIVIL PROCEDURE 35A C.J.S. 


brought against several defendants, if each defend¬ 
ant requests a pre-trial examination of plaintiff, the 
court may order the consolidation of the examina¬ 
tions,-^ but such a consolidation may be denied if it 
appears that it would not be conducive to orderli¬ 
ness and if consolidation is denied each defend¬ 
ant will be permitted to conduct a separate examina¬ 
tion without having it lost in an amorphous mass 
of questions and answers.^S 

Objections. In view of the provision of Rule 
32 (c) of the Federal Rules of Civil Procedure that 
objections to the competency of a witness or to the 
competency, relevancy, or materiality of testimony 
are not waived by failure to make them before or 
during the taking of the deposition, unless the 
ground of the objection is one which might have 
been obviated or removed if presented at that time, 
it follows that an examination before trial should not 
be tmduly lengthened or obstructed by interposing 
objections to the competency of a witness, or to 
the competency, relevancy, or materiality of testi¬ 
mony unless the ground of the objection is one which 
might be obviated or removed if presented.^^ How¬ 
ever, Rule 32 (c) is specific that errors occurring at 
the taking of a deposition which might be obviated, 
removed, or cured if promptly presented, are waived 
unless objection is made at the taking of the deposi- 
tion.30 

Order of examination. In the absence of unusual 
or compelling circumstances, an examining party 


should be permitted to examine witnesses or parties 
in the order he deems best calculated to disclose evi¬ 
dence or leads pertinent to the subject matter of 
his claim or defense,3i and the court generally will 
not interfere with the control which the examining 
party may exercise in determining the order in which 
an examination should be conducted,^^ and may per¬ 
mit the re-examination of witnesses and parties 
where the need for this is shown ;33 but the court 
may, for good cause, prescribe the order in which 
the parties and witnesses will be examined.34 

§ 609. Priority of Examinations as between 
Parties 

When pre-trial examinations are sought by more 
than one of the parties to a suit, generally, in the ab¬ 
sence of special circumstances, the party whose notice 
was first served will be given priority. 

The period during which pre-trial examinations 
may be had is governed by Rule 26 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., which is 
silent on the subject of priority of examinations 
which have been properly noticed.®^ The subject 
is, however, covered by the decisional law,®® and 
when pre-trial examinations are sought by more 
than one of the parties to a suit, the general rule is 
that, in the absence of special or unusual circum¬ 
stances,®'^ the examinations should take place in 
the order in which they are demanded.®® That is, 
the party who first serves notice of an examination 
is entitled to priority®® and is entitled to the first 


26. U.S.—^Park & Tilford Distillers 
Corp. V. Distillers Co., D.C.N.T., 19 
F.R.D, 169. 

27. U.S.—Park & Tilford Distillers 
Corp. V. Distillers Co., supra. 

28. U.S.—Park & Tilford Distillers 
Corp. V. Distillers Co., supra, 

29. U.S.—^Detective Comics v. Faw¬ 
cett Publications, D.C.N.T., 4 F.B. 
D. 237. 

30. Sepo&exLt not represented by 
counsel 

Fact that deponent was not repre¬ 
sented by counsel at time deposition 
was taken, and for that reason objec¬ 
tion was not made to certain ques¬ 
tions which were propounded, would 
not be ground for granting relief. 
D.C.—Thompson v. Thompson. 164 F. 
2d 705, 82 U.SJVPP.D.C. 325. 

31. U.S.—Haymes v. Columbia Pic¬ 
tures Corp., D.C.N.Y., 16 F.R.D. 118. 

32. U.S.—^Haymes v. Columbia Pic¬ 
tures Corp., supra. 

33. U.S.—Ginsberg v. Railway Exp. 
Agency, D.C.N.Y., 6 F.RD. 371— 
Howard v. States Marine Corpora¬ 
tion, D.C.N.Y., 1 P.R.D. 499. 

34. U.S.—Ginsberg v. Railway Exp. 
Agency, D.C.N.Y., 6 F.R.D. 371. 


35. U.S.—Park & Tilford Distillers 
Corp. V. Distillers Co., D.C.N.Y., 19 
P.R.D. 169. 

36. U.S.—Caribbean Const, Corp. v. 
Kennedy Van Saun Mfg. Corp., D. 

C. N.Y., 13 P.R.D. 124. 

37. U.S.—^Reading - Sinram - Streat 
Coals, Inc. v. Metropolitan Petrole¬ 
um Corp., D.C.N.Y., 21 F.R.D. 333 
—Schilling-Hillier S. A. Industrial 
E Comerclal v. Virginia-Carolina 
Chemical Corp., D.C.N.Y., 19 F.RD. 
271—Commercio B Industria Con¬ 
tinental, S. A. V. Dresser Industries, 
Inc., D.aiSr.Y., 19 P.R.D. 266— 
Brause v. Travelers Fire Ins. Co., 

D. C.N.Y., 19 P.R.D. 231—Park & 
Tilford Distillers Corp. v. Distill¬ 
ers Co., D.C.N.Y., 19 F.R.D. 169— 
Zweifler v. Sleco Laces, Inc., D.C. 
N.Y., 11 P.R.D. 202—Caldwell-Clem- 
ents, Inc. v. McGraw-Hill Pub. 
Co., D.C.N.Y., 11 F.RD. 166—Hare 
V. Southern Pac. Co., D.C.N.Y., 9 
F.R.D- 307—^Isbrandsten v. Moller, 
D.C,N.Y., 7 P.R.D. 188—Mutual Fi¬ 
nance Corp. V. Sobol, D.C.N.Y., 7 
P.R.D, 111. 

38. U.S.—Fruit Growers Co-opera¬ 
tive V. California Pie & Baking 
Co., D.C.N.Y.. 48 F.Supp. 1021— 
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Kenealy v. Texas Co., D.C.N.Y., 29 
F.Supp. 602—Bough v. Lee, D.C.N. 
Y., 28 F.Supp. 673—Grauer v. 

Schenley Products Co., D.C.N.Y., 26 
F.Supp. 768. 

Porto Transport, Inc. v. Consoli¬ 
dated Diesel Elec. Corp., D.C.N.Y., 
21 F.RD. 250—Commercio E Indus¬ 
tria Continental, S. A. v. Dresser 
Industries, Inc., D.C.N.Y., 19 P.R.D. 
265—Brause v. Travelers Fire Ins. 
Co., D.C.N.Y., 19 P.R.D. 231—Park 
& Tilford Distillers Corp. v. Dis¬ 
tillers Co., D.C.N.Y., 19 F.RD. 169— 
Shulman, Inc. v. Shertz, D.C.Pa., 
18 F.RD. 94—Colonial Airlines v. 
Janas, D.C.N.Y., 13 F.RD. 199— 
Caldwell-Clements, Inc. v. McGraw- 
Hill Pub. Co., D.C.N.Y., 11 P.R.D. 
166—^Producers Releasing Corp. De 
Cuba V. PRC Pictures, D.C.N.Y., 8 
P.R.D. 264—^Isbrandsten v. Moller, 
D.C.N.Y., 7 P.R.D. 188—^Mutual Fi¬ 
nance Corp. V. Sobol, D.C.N.Y., 7 
P.R.D. 111—^Porstmann Woolen Co. 
V. Manufacturers Retail Men’s 
Stores, D.C.N.Y., 6 P.R.D. 224— 
Shamokin Woolen Mills v. Cortille 
Fabrics, D.C.N.Y., 2 P.R.D. 25. 

39. U.S.—Auburn Capitol Theatre 
Corp. V. Schine Chain Theatres, 
D,C.N.Y., 83 F.Supp. 872. 
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examination.'*® The general rule is not, however, 
inflexible, and may be varied in particular cases,*^ 
and the court, in the exercise of judicial discretion, 
may determine which party will be permitted to 
proceed first ;*2 but the courts usually do not de¬ 
part from the general rule unless there is good 
reason to do so.*^ 

The established practice of granting priority of 
discovery to the party whose notice is prior in time 
is not confined to proceedings under the same rule,^^ 
so that when one party moves for discovery under 
Rule 34 of the Federal Rules of Civil Procedure, 28 
U.S.C.A., and the other party moves for a pre-trial 
examination under Rule 26, the party whose notice 
is served first in point of time may be given prior- 

ity.*5 


The party who first gives notice of pre-trial ex¬ 
aminations may be permitted to complete his exam¬ 
inations before the examinations requested by the 
other party commence,^® and he may be permitted 
to give additional notices and examine other persons 
than those first notified,**^ and the court may stay 
or postpone the other examinations until the exam¬ 
inations which have priority are completed;*8 but 
the court may also direct the time when the first 
examinations shall be concluded so there will be 
no interference with the examinations conducted 
by the other party.*® 

If a party is to retain the priority he has acquired 
by being the first to serve notice of pre-trial ex¬ 
aminations, he must proceed diligently with the 


Reading-Slnram-Streat Coals, Inc. 
V. Metropolitan Petroleum Corp., 
D.C.NY.. 21 F.R.D. 333—Schillingr- 
Hillier S. A. Industrial B Comer- 
cial V. Virglnla-Carolina Chemical 
Corp., D.C.N.T., 19 F.R.D. 271— 
Comercio E Industria Continental, 
S. A. V. Dresser Industries, Inc., 
D.C.N.Y., 19 F.R.D. 265—Connecti¬ 
cut Mut. Life Ins. Co. v. Shields, 
D.CN.Y., 16 F.R.D. 395—Armstrong 
Cork Co. V. Niagara Mohawk Pow¬ 
er Corp., D.C.N.Y., 16 F.R.D. 389— 
Kurt M. Jachmann Co. v. Marine 
Office of America, D.C.N.Y., 16 F. 
R.D. 381—Caribbean Const. Corp, 
V. Kennedy Van Saun Mfg. & Eng. 
Corp., D.C.N.Y., 13 F.R.D. 124— 
Morrison Export Co. v. Goldstone, 
D.C.N.Y., 12 F.R.D. 258—Zwelfler 
V. Sleco Laces, Inc., D.C.N.Y., 11 
F.R.D. 202—^Edwin H. Morris & Co. 
V. Warner Bros. Pictures, D.C.N.Y., 
10 P.R.D. 236—^Hare v. Southern 
Pac. Co., D.C.N.Y., 9 F.RD. 307— 
Mutual Finance Corp. v. Sobol, D. 

C. N.Y., 7 F.R.D. 111—Baker v. Mid¬ 
town Bus Terminal of New York, 

D. C.N.Y., 3 F.R.D. 70. 

40. U.S.—Independent Productions 

Corp. V. Loew’s, Inc., D.C.N.Y., 148 
F.Supp. 460. 

Sanib Corp. v. United Fruit Co., 
D.C.N.Y., 19 F.R.D. 9—Mutual Fi¬ 
nance Corp. V. Sobol, D.C.N.Y., 7 
F.R.D. 111—Ginsberg v. Railway 
Exp. Agency, D.C.N.Y., 6 F.R.D, 
371. 

Motion to examine prior to issue be¬ 
ing Joined 

Fact that plaintiff had moved to ex¬ 
amine defendant before issue was 
joined, and that such motion was 
withdrawn without prejudice, would 
not preclude defendant from having 
priority of examination where, aft¬ 
er issue was joined, defendant was 
first in point of time to give notice 
of examination. 

U.S.—^Alderman Tailors v. Alderman 
Tailors, D.C.N.Y., 48 F.Supp. 760. 


41. U.S.—Auburn Capitol Theatre 
Corp. V. Schlne Chain Theatres, D. 

C. N.Y., 83 F.Supp. 872. 

B. I. Du Pont De Nemours & 
Co. V. Phillips Petroleum Co., D.C. 
Del., 23 P.R.D. 237—Connecticut 
Mut. Life Ins. Co. v. Shields, D.C. 
N.Y., 16 F.R.D. 396—Morrison Ex¬ 
port Co. V. Goldstone, D.C.N.Y., 12 
P.R.D. 258—^Fox v. Warner Bros. 
Pictures. D.C.Del., 12 F.R.D. 202— 
Zwelfler v. Sleco Laces, Inc., D.C. 
N.Y., 11 F.R.D. 202—Caldwell-Clem- 
ents, Inc. v. McGraw-Hill Pub. Co., 

D. C.N.Y.. 11 F.R.D. 166—Producers 

Releasing Corp. De Cuba v. PRC 
Pictures, D.C.N.Y., 8 F.RD. 254— 
Mutual Finance Corp. v. Sobol, D.C. 
N.Y., 7 F.R.D. 111—Forstmann 

Woolen Co. v. Manufacturers Retail 
Men’s Stores, D.C.N.Y., 6 P.R.D. 
224—Baker v. Midtown Bus Termi¬ 
nal of New York, D.C.N.Y., 3 F.R. 
D. 70—^Hillside Amusement Co. v. 
Warner Bros. Pictures, D.C.N.Y., 
2 F.R.D. 275. 

Deferment not granted 

Where plaintiff had failed to ap¬ 
pear at time set for his examination 
on defendant’s motion, examination 
of defendant would not be deferred 
until plaintiff had submitted himself 
to examination, since defendant had 
remedy against plaintiff If there was 
willful refusal to appear after serv¬ 
ice of proper notice. 

U.S.—^Kenealy v, Texas Co., D.C.N.Y., 
29 F.Supp. 602. 

Bnle yields when reason for it dis¬ 
appears 

U.S.—^Kurt M. Jachmann Co. v. Hart¬ 
ley, Cooper & Co., D.C.N.Y., 17 F. 
R.D. 263. 

42. U.S.—Sheldon-Claire Co. v. Jud- 
son Roberts Co., D.C.N.Y., 88 F. 
Supp. 120. 

Stover V. Universal Moulded 
Products Corp., D.C.Pa., 11 F.R.D. 
90. I 


Discretion held not abused 
Where corporate plaintiff served 
interrogatories on defendant and de¬ 
fendant served notice to take deposi¬ 
tion of plaintiff by its president or 
other officer, there was no abuse of 
discretion in ordering the taking of 
the deposition prior to the answering 
of the interrogatories. 

U.S.—General Houses, Inc. v. Marloch 
Mfg. Corp., C.A.N.Y., 239 P.2d 510. 

43. U.S.—^Auburn Capitol Theatre 
Corp. V. Schine Cham Theatres, D. 

C. N.Y., 83 F.Supp. 872—Fruit Grow¬ 
ers Co-operative v. California Pie 
& Baking Co., D.C.N.Y., 48 F.Supp. 
1021—Thomas v. Goldstone, D.C.N. 
Y., 27 F.Supp. 297. 

Hare v. Southern Pac. Co., D.C. 
N.Y., 9 P.R.D. 307. 

44. U.S.—Technical Tape Corp. v. 
Minnesota Min. & Mfg. Co., D.C. 
N.Y., 18 P.RD. 318—Colonial Air¬ 
lines v. Janas, D.C.N.Y., 13 P.R.D. 
199. 

45. U.S.—Colonial Airlines v. Janas, 
supra—^Holt v. The James Sheri¬ 
dan, D.C.N.Y., 12 P.R.D. 72. 

46. U.S.—^E. I. Du Pont De Nemours 
& Co. V. Phillips Petroleum Co., 

D. C.Del., 23 F.R.D. 237—Sprague 
Electric Co. v. Cornell-Dubilier 
Electric Corporation, D.C.Del., 4 
P.R.D. 113—Currier v. Currier, D.C. 
N.Y., 3 P.R.D. 21. 

47. U.S.—^Armstrong Cork Co. v. 
Niagara Mohawk Power Corp., D. 
C.N.Y., 16 P.R.D. 389. 

48. U.S.—Shulman, Inc. v. Shertz, D. 

C. Pa., 18 P.R.D. 94—Dublin Dis¬ 
tributors, Inc. V. Brewing Corp. of 
America,* D.C.N.Y., 8 P.R.D. 236— 
Harry Von Tllzer Music Pub. Co. 
V. Leo Feist, Inc., D.C.N.Y., 2 F.R. 

D. 96. 

49. U.S.—^Armstrong Cork Co. v. 
Niagara Mohawk Power Corp., D. 
C.N.Y., 16 F.R.D. 389—Harry Von 
Tilzer Music Pub. Co. v. Leo Feist, 
Inc., D.C.N.Y., 2 F.R.D. 96. 
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cient reason to defer the examination until a later 
date, as stated infra § 610, and deferment for such 
reason may be permitted even though the effect of 
the deferment will be to permit the other party a 

priority of examination JO 

§610. Time for Pre-trial Examinations 

The convenience of all persons concerned should be 
considered In arranging the time for the taking of pre¬ 
trial depositions, and the court may postpone an exami¬ 
nation for a period of time if good reason is shown for 
such action. 

Under the Federal Rules of Civil Procedure, 28 
U.S.C.A., the notice of the taking of depositions 
for pre-trial discovery purposes should specify the 
time when the depositions will be taken, as dis¬ 
cussed supra § 579, and, under the provisions of 
Rule 30 (a), the court may, on motion, shorten or 
enlarge the time,*^! and this may be done by a 
protective order, as considered supra § 600. 

Usually the convenience of all persons concerned 
should be considered in arranging the time for a 
pre-trial examination,72 and if an examination is 
sought of several corporate officers or employees. 
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the court will generally require that the examina¬ 
tions be held separately and at intervals so that the 
corporate business will not be disrupted.73 

While the court may specify the days and hours 
when an examination is to be had,74 ordinarily the 
court will not fix in advance an inflexible schedule 
of sessions and the length thereof.76 If the hour 
fixed for the examination is inconvenient, an appli¬ 
cation should be made for a change.76 

Where good cause is shown, the court may defer 
the examination of a person for a period of time,77 
and the ill health of the person to be examined may 
be sufficient reason to grant a delayJS The court 
may postpone discovery proceedings in a civil action 
if it is made to appear that the information sought 
is for use in a pending criminal prosecution, and if 
it also appears that the postponement will not preju¬ 
dice the party seeking the examination,72 particular¬ 
ly if the discovery procedure authorized by the Fed¬ 
eral Rules of Civil Procedure is being employed to 
elicit information which could not be obtained under 
the Federal Rules of Criminal Procedure.^® 

The failure of a party to proceed diligently with 


70. U.S.—^Morrison Export Co, v. 
Goldstone, D.C.N.Y., 12 F.R.D. 258 
— ^Walsh V. Pullman Co., D.C.N.T., 
10 F.R.D. 77. 

71. Pormex Equity Bnle 

Under the former Equity Rules, if 
depositions were sought in a case, the 
full time provided by the Rules would 
be allowed, and a district court could 
not shorten that time. 

U.S.—Spellman v. Sullivan, C.C.A,N. 

T., 61 P.2d 787. 

72. U.S.—Society of Independent Mo¬ 
tion Picture Producers v. United 
Detroit Theatres Corp., D.C.Mich., 
8 P.R.D. 453. 

D.C.—^Evans v. Schlein, Mun.App., 61 
A.2d 472. 

Prior engagements 

On examination of plaintiff before 
trial, time of examination should not 
be fixed so as to require plaintiff to 
break existing commitments in for¬ 
eign countries. 

U.S.—Sekely v. Salklnd. D.C.N.Y.. 10 
P.R.D. 503. 

Convenience of court reporter 
Where court reporter was to attend 
pre-trial examination, it was neces¬ 
sary to fix hours for convenience of 
reporter, and, because he normally is 
in court a considerable part of each 
day, eight o’clock would be consid¬ 
ered a convenient time for him, and a 
reasonable time for parties who were 
to be present. 

U.S.—Socha V. Webber, D.C.Alaska, 11 
P.R.D. 124. 

73- U.S.—Schultz V. Koninklijke 

liuchtvaart MaatschappiJ N.V. KLM 


Royal Dutch Airlines Holland, D.C. 
KY., 21 F.R.D. 20. 

Honresidence of counsel 

Pact that plaintiff’s co-counsel was 
a nonresident of the city was not good 
reason for disrupting defendants’ 
business, and, accordingly, notice of 
taking of depositions would be modi¬ 
fied to provide that three witnesses 
should not all be examined on same 
day. 

U.S.—Jay V, Zimmerman Co. v. Na¬ 
tional Mask & Puppet Co., D.C.N. 
Y., 13 P.R.D. 172. 

74. Direction as to days and hours 
Examination of plaintiff’s person¬ 
nel before trial should be from day 
to day between hours of 10:30 A. M. 
and 4:30 P. M., Saturdays and Sun¬ 
days excepted, without interposition 
of any other witness, for three days 
of first week and four days of sec¬ 
ond week, and, if examinations should 
extend beyond that time, then in same 
order during remainder of examina¬ 
tions. 

U.S.—Cities Service Oil Co. v. Cela- 
nese Corp. of America, D.C.Del., 14 
P.R.D. 246. 

75. U.S.—^Banana Distributors, Inc. 
V. United Fruit Co., D.C.N.Y., 19 F. 
R.D. 244. 

76. U.S.—Socha V. Webber, D.C.Alas¬ 
ka., 11 P.R.D. 124. 

77. U.S.—Allen v. First Nat. Bank of 
Atlanta, C.A.Ga., 169 P.2d 221. 

Noerr Motor Freight, Inc. v. East¬ 
ern R. R, Presidents Conference, 
D.C.Pa., 14 P.R.D. 189. 

D.C.—Soclete Internationale Pour 
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Participations Industrielles Et 
Commerciales S. A. v. Clark, D.C., 

9 P.R.D. 263. 

Time to prepare for examlznatiou 
Court would defer examination of 
person for a time where it appeared 
that such person would have to make 
extensive computations in prepara¬ 
tion for examination. 

U.S.—Connecticut Mut. Life Ins. Co. 

V. Shields, D.C.N.Y., 18 F.R.D. 448. 
Deferment requested to permit serv¬ 
ice on other parties 
Possibility that a defendant, who 
had not yet been served, might want 
to examine plaintiff on his own be¬ 
half after he had been served, was 
not sufflclent reason for adjourning 
examination by defendants, who had 
been served, in order to give plaintiff 
time to serve the one defendant on 
whom service of summons had not 
yet been had. 

U.S.—^Montgomery v. Sheldon, D.C.N. 
y., 16 P.R.D. 34. 

78. Beaxrangemeut of ezamluatlous 
because of health 

Court in exercise of its discretion 
would allow taking of deposition of 
plaintiff, who was in 111 health, to be 
deferred and would direct that in 
meantime depositions of employees of 
defendants be taken. 

U.S.—Walsh V. Pullman Co., D.CJST.Y., 

10 F.R.D. 77. 

79. U.S.—U. S. V. Maine Lobster- 
men’s Ass’n, D.C.Me., 22 P.R.D. 199. 

80. U.S.—U. S. V. Maine Lobster- 
men’s Ass’n, supra. 



35A C. J. S. 


FEDERAL CIVIL PROCEDURE §§ 610-611 


the taking of depositions he has requested does not 
necessarily constitute an abandonment of his right 
to take such depositions, 

The taking of a deposition during the course of the 
trial is treated supra § 569. 

§ 611. Place for Pre-trial Examinations 

While a federal court way make any order with re¬ 
spect to the place for taking depositions prior to trial 
that will further the interests of Justice, and In doing 
this the court will be guided by considerations of con¬ 
venience and expense, the court may not require a per¬ 
son who is not a party to the action to travel beyond 
the distance prescribed by the Federal Rules of Civil 
Procedure. 

When a party to an action seeks to obtain the pre¬ 
trial examination of a person, the place to which the 
person can be required to go for such examination 
may depend on whether the person is a party to the 
action or merely a witness, since the Federal Rules 
of Civil Procedure distinguish between the power to 
direct the appearance of a party and that of a wit- 

ness.82 

It is stated supra § 582 that while a party over 
whom the court has jurisdiction may be required to 
attend a pre-trial examination without the necessity 
of a subpoena being served on him, the attendance 
of persons other than parties can be compelled only 
by subpoena as provided in Rule 45 (d) (2), and 
that this Rule imposes definite limitations on the dis¬ 
tance a witness can be required to travel. Subject 
to the restrictions imposed by Rule 45 (d) (2), the 
place where the pre-trial examination of a witness or 
a party should be held is largely governed by factors 
of convenience and expense,^^ and Rule 30 (b) au¬ 
thorizes a federal court to make any order with re¬ 
spect to the place for taking depositions prior to 
trial that will further the interests of justice.84 


A party seeking pre-trial discovery is not in every 
instance entitled as of right to a deposition on oral 
examination at the situs of the forum, ^5 and if a 
party demands such an examination in the forum, 
and it is opposed under the provisions of Rule 30 (b), 
his preference therefor must be weighed both 
against his actual, as distinguished from his sup¬ 
posed, need for oral examination in the forum and 
against the resulting burden to his opponent.*® 
Where these considerations are in serious conflict, 
the court may order that the examination be held 
at some appropriate place outside the forum, but on 
such terms and conditions relating to the pa 3 mient 
of costs and expenses as may be deemed proper,**^ 
or the court may decline to permit an oral exami¬ 
nation in the forum until a deposition has been had 
on written interrogatories.** 

A pre-trial examination of a witness may gen¬ 
erally be had at the place of residence of the witness¬ 
es*® or at any other place where the witnesses may 
be found.®® A party may be permitted to hold an 
oral pre-trial examination of a witness at a place 
that is a considerable distance from the court where 
the action is pending, notwithstanding that by so 
doing the other party may be put to substantial ex- 
pense.®^ Where the parties have consented in ad¬ 
vance that the examination shall take place in a 
particular city, one of the consenting parties cannot 
subsequently raise the question that such city is 
not the proper place for the examination.®® 

Ordinarily, and in the absence of an agreement be¬ 
tween the parties as to the locus of a pre-trial exam¬ 
ination,®* the depositions of corporate executives and 
officers should be taken at the principal place of busi¬ 
ness of the corporation,®4 or at the place where the 
corporation has its books and records,®® but this is 


81. Delay of six montliB 

Delay by defendants in civil action 
for period of almost six months in 
continuing depositions of plaintiff’s 
officers previously commenced, did 
not amount to abandonment of de¬ 
fendant’s right of discovery, in view 
of facts of vacations of counsel and 
common knowledge in records of 
court that counsel are Quite occu¬ 
pied for some time commencing with 
fall session of court. 

U.s.—Shulman, Inc. v. Shertz, D.C. 
Pa., 18 F.R.D. 94. 

82. U.S.—^Farr v. Delaware, L. & W. 
B. Co., D.C.N.T.. 7 F.R.D. 494. 

33 . xj.S.—Clair v. Philadelphia Stor¬ 
age Battery Co., D.C.Pa., 27 F.Supp. 
777. 

84. U.S.—Moore v. George A. Hormel 
& Co., D.C.N.T., 4 P.R.D. 16. 


I 85. U.S.—^Hyam v. American Export 
Lines, C.A.N.Y., 213 P.2d 221. 

88. U.S.—^Hyam v. American Export 
Lines, supra. 

87. U.S.—^Hyam v. American Export 
Lines, supra. 

88. U.S.—^Hyam v. American Export 
Lines, supra. 

89. U.S.—^Delaney v. Atlantic Coast 
Line R. Co., D.C.N.Y., 6 F.R.D. 31. 

90. U.S.—^Delaney v. Atlantic Coast 
Line R. Co., supra. 

91. Dzamluatioa. by defendant of 
witnesses in Italy 

Where accident for which defend¬ 
ant was being sued occurred in Italy, 
where most of its potential witnesses 
resided, defendant was entitled to 
take oral depositions of witnesses in 
Italy, notwithstanding expense to 
which plaintiffs would be subjected if 
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cross-examination was conducted per¬ 
sonally by their attorney, since plain¬ 
tiffs could retain local counsel or 
transmit written interrogatories. 
U.S.—Gitto V. “Italia”, Societa* Anon- 
ima Di Navlgazione, Genova, D.C. 
N.Y., 28 F.Supp. 309. 

92. U.S.—^Norton v. Cooper Jarrett, 
Inc., D.C.N.Y.. 1 F.R.D. 92. 

93. U.S.—Sprague Electric Co. v. 
Cornell-Dubllier Electric Corpora¬ 
tion, D.C.Del., 4 F.R.D. 113. 

94. U.S.—Society of Independent Mo¬ 
tion Picture Producers v. United 
Detroit Theatres Corp.. D.C.Mich., 
8 P.R.D. 463—Sprague Electric Co. 
v. Comell-Dublller Electric Corpo¬ 
ration, D.C.Del., 4 P.R.D. 118. 

95. Parties engaged In war contracts 
U.S.—Sprague Electric Co. v. Cor- 

nell-Dubilier Electric Corporation, 
supra. 



§ 611 FEDERAL CIVIL PROCEDURE 


not an inflexible rule.^® If the response to a sub¬ 
poena duces tecum will require the movement of vo¬ 
luminous records, the court may direct that the ex¬ 
amination be held at the place where the records are 
kept,®" or, in the alternative, that it be at the court¬ 
house but on condition that the party demanding the 
examination pay the cost of moving the records 
there.®® 

Under a local rule of court so providing, the court 
may require that the party requesting an examina¬ 
tion of a witness a certain distance from the court 
pay to the opposing party’s attorney his expense for 
attendance at that place, and also a reasonable 
counsel fee,®® and if the party requesting the ex¬ 
amination declines to accede to that condition, the 
court may require the examination to be on written 
interrogatories.^ 

When pre-trial examination is sought of a wit¬ 
ness who does not reside in the district where the 
case is pending, but is willing to make the journey 
to such district, the court may provide that the ex¬ 
amination of the witness shall be in the district 
where the case is pending, with the witness to be 
paid the expenses of the journey.^ 
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Place of examination of employee of opposing 
party. When a party to an action requests the ex¬ 
amination of a person who is an employee of the 
opposing party, and the employee does not reside in 
the district where the suit is pending and does not 
perform his duties of employment there, the re¬ 
questing party is not entitled to have the opposing 
party produce the person in the district for exami¬ 
nation,® or, in lieu of that, pay the expense of the 
requesting party’s attorney in traveling to the place 
where the witness can be found.^ 

Examination at attorney's office or courthouse. 
While it has been held that a plaintiff may not com¬ 
plain because his deposition is to be taken in the 
office of the attorney for defendant,® ordinarily, a 
pre-trial examination should not be held at the 
office of the attorney for either of the parties,® and, 
xmless the parties can agree on some other place, 
such an examination should be conducted in the fed¬ 
eral courthouse,® and, if necessary, in the presence 
of the judge;® and if an examination is to be held 
in another district, the court may direct that the 
examination be held in the federal court of that dis- 
trict.l® 


S6. U.S —Society of Independent Mo¬ 
tion Picture Producers v. United 
Detroit Theatres Corp., D.C.Mich., 

5 P.PwD. 453. 

37- U.S.—Yonkers Raceway, Inc. v. 
Standardbred Owners Ass’n, D.C.N. 
T., 21 F.R.D. 3. 

98. U.S.—Yonkers Raceway, Inc. v. 
Standardbred Owners Ass’n, su¬ 
pra. 

99. U.S.—^Deep South Oil Co. of Tex. 
V. Metropolitan Life Ins, Co., D.C. 
N.Y., 21 P.R.D. 340—Vareltzis v. 
Liuckenbach S. S. Co., D.C.N.Y., 20 
PR.D. 383 —^Moore v. Georg-e A, 
Hormel & Co., D.C.N.Y.. 2 F.R.D, 
340. 

Fees and costs in connection with 
depositions generally see §§ 1284- 
1286. 

Discretion of court 
In exercise of discretion authorized 
by local rule of court it would be 
proper for court to refuse to enter 
order for payment of expenses and 
fee of opposing counsel where entry 
of such order would be inequitable 
under existing circumstances. 

U.S.—^Branyan v. Koninklijke Lucht- 
vaart MaatschappiJ, D.C.N.Y., 13 
P.R.D. 426. 

1. U.S.—^Moore v. George A. Hormel 

6 Co., D.C.N.Y., 2 P.R.D. 340. 

2. Convenience and expense 
Where Philadelphia was the most 

convenient and less expensive place 
for taking deposition of absent wit¬ 
ness and where, if taken in Arizona 
In accordance with notice by defend¬ 


ant, expense would be that of trans¬ 
portation, maintenance, and fees of 
at least two counsel, decree would be 
entered directing that deposition be 
taken in Philadelphia instead of in 
Arizona with expenses of attending 
witness taxed as part of costs. 

U.S.—Clair v. Philadelphia Storage 
Battery Co., D.C.Pa., 27 F.Supp. 
777. 

3. U.S.—^Farr v. Delaware, L. & W. 
R. Co„ D.C.N.Y., 7 P.R.D. 494—De¬ 
laney V. Atlantic Coast Line R. Co., 
D.C.N.Y., 6 F.R.D. 31. 

4. U.S.—Delaney v. Atlantic Coast 
Line R. Co., supra. 

5. U.S,—Collins V. Wayland, C.C.A 
Arlz., 139 P.2d 677, certiorari denied 
64 S.Ct, 1151, 322 U.S. 744, 88 L. 
Ed. 1576. 

6. U S.—^Yonkers Raceway v. Stand¬ 
ardbred Owners Ass’n, D.C.N.Y., 21 
F,R,D. 3—^U. S. ex rel. Edelstein v. 
Brussell Sewing Machine Co., D.C. 
KY., 3 F.R.D. 87—^Havell v. Time, 
Inc., D.C.N.Y., 1 F.R.D. 439—Nor¬ 
ton V. Cooper Jarrett, Inc., D.C.N. 
Y„ 1 P.R.D. 92. 

Timely ohJectlo& supported by sound 
reason 

If timely objection, supported by 
sound reasons, is made to taking of 
depositions in office of opposing coun¬ 
sel, court should order depositions 
taken elsewhera 

D.C.—Evans v- Schleln, MunAipp., 61 
A.2d 472. 

7- U.S.—Ginsberg v. Railway Exp. 
Agency, D.C.N.Y., 6 F.R.D. 371. 
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8. U.S.—Ginsberg v. Railway Exp. 
Agency, supra—U. S. ex rel. Edel¬ 
stein V. Brussell Sewing Machine 
Co., D.CN.Y., 3 F.R.D. 87, 

Second examination to he at court¬ 
house 

Where place where first pre-trial 
depositions were taken was at some 
distance from court, and, because of 
objections to questions, a second ex¬ 
amination was required, court would 
direct second examination to be held 
at courthouse so there could be speedy 
determinations of any further objec¬ 
tions that might be raised. 

U.S.—Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co. of Green 
Bay, D.aWis., 19 F.R.D. 329. 

9. U.S.—^U. S. ex rel. Edelstein v. 
Brussell Sewing Machine Co., D.C. 
N.Y., 3 F.R.D. 87. 

D.C.—^Evans v. Schlein, MunApp., 61 
A.2d 472. 

xa oonETtmotlve presence of Judge 
Examination before trial would be 
held at courthouse in constructive 
presence of judge assigned to motion 
term, so that parties might appear 
before him and have Immediate rul¬ 
ing on objection raised, or might 
pass the questions objected to and 
defer appearance before court and 
submission of matters in controversy 
for conclusion of the examination. 
U.S.—^Kirshner v. Palmer, D.C.N.Y., 
7 P.R.D. 262. 

10. U.S.—^Reid v. Harper & Bros., D. 

I C.N.Y., 17 P.R.D. 281, 
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§ 612. -Of Plaintiff 

Generally a plaintiff Is required to submit to pre¬ 
trial examination In the district where he brought the 
suit, even though he resides eisewhere, but the court will 
not always require that this be done, and will consider 
ali pertinent factors In determining the place best suited 
for an examination of the plaintiff. 

Although the detailed procedure for taking the 
deposition of a plaintiff is set forth in Rule 30 of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
no restriction is imposed as to the place where a 
plaintiff^s deposition may be taken,n as there is in 
the case of a witness who may be subpoenaed under 
Rule 45 (d) (2) and whether the deposition of 
plaintiff should be taken in the district where the ac¬ 
tion is pending or in some other place may be deter¬ 
mined in the sound discretion of the court.^® 

A plaintiff who has brought suit in a particular 


federal district court may not thereafter complain 
when he is required to be examined there and it 
is generally recognized that even though the district 
in which the suit is brought is not the district in 
which plaintiff resides, defendant is, nevertheless, 
usually entitled to an oral examination of plaintiff 
in that district,!^ since a nonresident is generally re¬ 
quired to make himself available for pre-trial ex¬ 
amination in the forum in which he has brought the 
action,!® and a plaintiff may be required to do this 
at his own expense,!^ even though he resides in a 
foreign country.!® 

The doctrine that a nonresident plaintiff is gen¬ 
erally required to make himself available for pre¬ 
trial examination in the forum in which he has 
brought the action, loses some weight where plain¬ 
tiff has no choice of forum, and must bring his 
suit in one particular jurisdiction or not at all,!® 


11. U.S.—Barlli v. Blanch!, D.C.Cal.. 
6 F.R.D. 360. 

12. U.S.—Barlli v. Bianchl, supra. 

13. D.C.—Soclete Internationale Pour 
Participations Industrielles Et 
Commerclales S. A. v. Clark, D.C., 

8 F.R.D. 666. 

Ezamiuatioh tn commtuilty where 
plaintiff resides 

In action brought by resident of 
Pennsylvania against New York cor¬ 
poration In New York, It was held 
that examination of plaintiff prior to 
trial should be held in Pennsylvania. 
U.S.—Krler v. Muschel, D.C.N.Y.. 29 
F.Supp. 482. 

14. U.S.—Sekely v. Salklnd, D.C.N. 
Y., 10 F.R.D. 603. 

Officers and employees of corporate 
plaintiff 

(1) Where plaintiff company had 
office in district, defendant's examina¬ 
tion of plaintiff's officials and em¬ 
ployees in first instance should be 
held in district. 

U.S.—Command er-Larabee Milling 
Co. V. Manufacturers & Traders 
Trust Co., D.C.N.Y., 7 F.R.D. 168. 

(2) Where Colorado corporation 
brought suit in New York against cer¬ 
tain of its directors, and defendant 
directors sought pre-trial examination 
of corporate officer in New York, 
plaintiff could not have place of ex¬ 
amination moved from New York, 
since plaintiff had initiated litigation 
in federal court in New York. 

U.S.—Jewish Consumptives Relief 
Soc. V. Rothfeld, D.C.N.Y., 9 F.R.D. I 
64. 

15. U.S.—O'Hara v. U. S. Lines Co., 
D.C.N.Y., 164 F.Supp. 649. 

Solomon v. Teltelbaum, D.C.N.Y., 

9 P.R.D. 616—Barlli v. Bianchl, D. 
C.Cal., 6 F.R.D. 360. 

16. U.S.—Johnston v. Manufactur¬ 
ers & Traders Trust Co., D.C.N.Y., 


22 F.R.D. 67—^Pierre v. Bernuth. 
Lembcke Co., D.C.N.Y., 21 F.R.D. 
194—Slade v. Transatlantic Financ¬ 
ing Corp., D.C.N.Y., 21 FR.D 146— 
Fisser v. International Bank, D.C. 
N.Y., 20 F.R.D. 419—Endte v. 

Hermes Export Corp., D.C.N.T, 20 
F.R.D. 162—Ellis Air Lines v. Bel- 
lanca Aircraft Corp., D C.Del., 17 
P,R.D. 395—Timblo v. Rhode Is¬ 
land Ins. Co., D.C.N.Y., 16 F.R.D. 
663—Perry v. Edwards, D.C.Mo., 
16 P.R.D. 131—^Robinson v. Tracy, 
D.C.MO., 16 F.R.D. 113—Montgom¬ 
ery V. Sheldon, D.C.N.Y., 16 F.R.D. 
34—Taejon Bristle Mfg. Co., v. Om- 
nex Corp,, D.C.N.Y., 13 F.R.D. 448— 
Irwin Co. v. Tide Pub. Co., D.C.N.Y., 
13 F.R.D. 18—Morrison Export Co. 
V. Goldstone, D.C.N.Y., 12 P.R.D. 
258—Zwelfier v. Sleco Laces, Inc., 
D.C,N.Y., 11 F.R.D. 202—Anthony 
V. RKO Radio Pictures, D.C.N.Y., 8 
F.R.D. 422—^Producers Releasing 
Corp. De Cuba v. PRC Pictures, D. 

C. N.Y., 8 F.R.D. 264—Sullivan v. 
Southern Pac. Co., D.C.N.Y., 7 F.R. 

D. 206. 

Plaintiff’s convenience and hnrden 
must yield, and he must submit to ex¬ 
amination in forum in which he 
chose to litigate. 

U.S.—O'Hara v. U. S. Lines Co., D.C. 
N.Y., 164 F.Supp. 649. 

17. U.S.—^Robinson v. Tracy, D.C. 
Mo., 16 F.R.D. 113—^Montgomery v. 
Sheldon, D.C.N.Y., 16 F.R.D. 34— 
Taejon Bristle Mfg. Co., v. Omnex 
Corp., D.C.N.Y., 13 F.R.D. 448— 
Irwin Co. v. Tide Pub. Co., D.C.N. 
Y., 13 F.R.D. 18—Morrison Export 
Co. v. Goldstone, D.C.N.Y., 12 F.R. 
D. 258. 

Traveling and living expense 
Where plaintiff, a resident of Eng¬ 
land, brought suit in New York fed¬ 
eral court, he would be required to 
submit to pre-trial examination in i 
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New York, and defendant would not 
be required to pay plaintiff's travel¬ 
ing and living expenses. 

U.S.—Slade v. Transatlantic Financ¬ 
ing Corp., D.C.N.Y., 21 F.R.D. 146. 

18. U.S.—Slade v. Transatlantic Fi¬ 
nancing Corp., supra—^Machinolm- 
port V. Clark Equipment Co., D.C. 
N.Y., 11 F.R.D. 65. 

Determination of “convenient place” 
Where Cuban corporation brought 
suit in New York, and order was 
made by court requiring president of 
corporation, domiciled in Cuba, to 
come to New York for pre-trial ex¬ 
amination, and it was contended that 
such order was abuse of discretion 
under Rule 45 (d), authorizing court 
to direct attendance “at such other 
convenient place as is fixed by an 
order of court," it was held that 
what constitutes a “convenient place" 
is not determinable solely by con¬ 
venience of witness. 

U.S.—Producers Releasing Corp. De 
Cuba V. PRC Pictures, C.A.N.Y., 
176 F.2d 93. 

19, U.S.—^Ellis Air Lines v. Bellanca 
Aircraft Corp., D.C.Del., 17 F.B.D, 
395. 

No choice of fonim 

“In the case at bar there are special 
circumstances indicating that plain¬ 
tiff should not be compelled to come 
to New York unless it be shown that 
written interrogatories are inade¬ 
quate for defendant’s legitimate pur¬ 
poses. Plaintiff apparently had no 
choice of forum. There Is no show¬ 
ing that he could have obtained ju¬ 
risdiction over defendants elsewhere 
or pursued his remedy against them 
anywhere other than in this district 
where they resided and did business. 
Unless he brought suit against them 
here he may well have been without 
remedy for the egregious wrongs 
which he claims were committed 
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but the doctrine does not become inapplicable be¬ 
cause plaintiff was compelled to select a particular 
forum in order to join an indispensable party, since 
the necessities of complying- with the requirements 
of service do not constitute compulsion.^o 

A defendant does not have an absolute right to 
compel a nonresident plaintiff to appear in the forum 
for pre-trial examination,^i and a plaintiff is not 
without remedy against being seriously incon¬ 
venienced by being required to appear in the forum 
for examination,22 and he may object, on motion 
seasonably made, and may show cause why a depo¬ 
sition should not be taken at the designated place ;23 
and under Rule 30 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., the court, on good cause 
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being shown, “may make an order that the deposi¬ 
tion shall not be taken, or that it may be taken only 
at some designated place other than that stated in 
the notice, or that it may be taken only on inter¬ 
rogatories.” 

The court may decline to require a nonresident to 
make himself available for pre-trial examination in 
the forum in which he has brought the action if 
special circumstances are shown to exist, or if undue 
hardship would result,24 or if there would be such 
prejudice to plaintiff as would out-balance any preju¬ 
dice to defendant.25 The court may consider the 
various factors that are involved,26 such as the dis¬ 
tance to be traveled,27 the feasibility of examining 
plaintiff otherwise than orally in the forum,28 the 


against him. His financial inability 
to comply with an order directing him 
to appear here may well have been 
caused, as he claims, by the financial 
reverses brought about by the acts 
he charges against the defendants. 
His failure to appear would place 
the defendants in a position effective¬ 
ly to block his prosecution of the 
action.” 

tJ.S.—^Endte v. Hermes Export Corp., 
D.C.KT., 20 P.R.D. 162, 164. 

20. TJ.S.—General Houses, Inc. v. 
Marloch Mfg. Corp,, C.A.N.Y., 239 
F.2d 510. 

21. TJ.S.—O’Hara v. TJ. S. Lines Co., 
D.C.N.T., 164 PSupp. 549. 

Pisser v. International Bank, D. 

C. N.Y., 20 P.R.D. 419—Ginsberg v. 
Railway Exp. Agency, I).C.N.Y., 6 
P.R.D. 371. 

Bnle not inflexible 

TJ.S.—^Endte v. Hermes Export Corp., 

D. C.N.Y., 20 P.R.D. 162—Coburn v. 
Warner, D.C.N.Y., 12 P.R.D. 188. 

Oral examinatioiL at plaintiff’s place 
of business 

Where a request was made for fur¬ 
ther examination of plaintiff, and re¬ 
quest was belated, court would bal¬ 
ance equities by providing that plain¬ 
tiff who conducted small business in 
another district be examined in such 
other district. 

U.S.—Reid v. Harper & Bros., D.C.N. 
Y., 17 P.R.D. 281. 

22. U.S.—Barili v. Bianchi, D.C.Cal.. 
6 F.R.D. 350. 

23. TJ.S.—^Barili v. Bianchi, supra. 

24. TJ.S.—Slade v. Transatlantic Fi¬ 
nancing Corp., D.C.N.Y., 21 P.RJ). 
146—^Endte v. Hermes Export Co., 
D.C.N.Y., 20 P.R.D, 162—Ellis Air 
Lines V, Bellanca Aircraft Corp., 
D.C.Del., 17 P.R.D. 395—Timblo v. 
Rhode Island Ins. Co., D.C.N.Y., 16 
F.R.D. 663—^Zwelfier v. Sleco Laces, 
Inc., D.aW.Y., 11 P.R.D. 202—Pro¬ 
ducers Releasing Corp. De Cuba v. 
PRC Pictures, B.C.N’.Y., 8 P.R.D. 


254—Sullivan v. Southern Pac. Co., 
D.C.N.Y., 7 P.R.D. 206—Barili v. 
Bianchi, D.C.Cal., 6 F.R.D. 350. 

25. TJ.S.—O’Hara v. U. S. Lines Co., 
D.C.N.Y.. 164 F.Supp. 649. 

Preference for oral examination 
weighed against needs 
Defendant’s preference for oral ex¬ 
amination In forum must be weighed 
against his actual needs and resulting 
burden to plaintiff. 

TJ.S.—^Pierre v. Bernuth, Lembcke 
Co., D.C.N.Y.. 21 P.R.D. 194—Fls- 
ser V. International Bank, D.C.N.Y., 
20 F.R.D. 419. 

26. Necessity that plaintiff remain at 
home 

Where a woman, bringing action in 
New York, resided near Boston with 
her elderly dependent and ill brother 
and sister, whose care required plain¬ 
tiff’s presence in their home at night, 
her continued absence from work 
would jeopardize her employment, and 
she and such brother and sister were 
without financial resources, plaintiff 
should not be required to come to 
New York for examination by de¬ 
fendant, but defendant may proceed 
at her election to examine plaintiff 
by written interrogatories or in Bos¬ 
ton orally. 

TJ.S.—Coburn v. Warner, D.C.N.Y., 12 ! 
I F.R.D. 188. I 

Pallnre to examine plaintiff while 
present in district 
Fact that plaintiff was, for a long 
period of time, available for oral ex¬ 
amination in district where suit was 
pending, and oral examination was 
not requested by defendant until aft¬ 
er plaintiff returned to home a con¬ 
siderable distance away, would Influ¬ 
ence court to deny oral examination 
except on condition that defendant 
pay expenses of trip to district for 
such examination. 

TJ.S.—Lawson v. Mathiasens* Tanker 
Industries, Inc., D.C.Pa., 21 F.R.D. 
314. 


27. Distance plaintiff required to 
travel 

(1) California to New York. 

U.S.—O’Hara v. U. S. Lines Co., D.C. 

N.Y., 164 F.Supp. 649. 

(2) England to New York. 

U.S.—Slade v. Transatlantic Financ¬ 
ing Corp., D.C.N.Y., 21 F.R.D. 146. 

(3) Moscow, U.S.S.R. to New York. 
U.S.—^Machinolmport v. Clark Equip¬ 
ment Co., D.C.N.Y., 11 F.R.D. 65. 

(4) Illinois to New York. 

U.S.—Worth v, Trans World Films, 
D.C.N.Y., 11 F.R.D. 197. 

(5) Missouri to New York. 

U.S.—Anthony v. RKO Radio Pic¬ 
tures, D.C.N.Y., 8 F.R.D. 422. 

(6) State of Washington to New 
York. 

U.S.—^Montgomery v. Sheldon, D.C. 
N.Y., 16 P.R.D. 4. 

Distance plalnitff not required to 
travel 

(1) Alaska to Delaware. 

U.S.—^Ellis Air Lines v. Bellanca Air¬ 
craft Corp., D.C.Del., 17 F.R.D. 396. 

(2) New Mexico to Missouri. 

U.S.—^Robinson v, Tracy, D.C.Mo., 16 

P.R.D. 113. 

(3) Minnesota to New York. 

U.S.—Sullivan v. Southern Pac. Co., 
D.C.N.Y., 7 F.R.D. 206. 

(4) Portuguese India to New York. 
U.S.—Timblo V. Rhode Island Ins. 

Co., D.C.N.Y., 16 F.R.D. 663. 

(6) Austria to New York. 

U.S.—^Endte v. Hermes Export Co., 
D.C.N.Y., 20 F.R.D. 162. 

(6) Los Angeles, California, to San 
Francisco, California. 

U.S.—Barili v. Bianchi, D.C.Cal., 6 
F.B.D. 360. 

28. U.S.—^Flsser v. International 
Bank, D.C.N.Y., 20 F.R.D. 419— 
Endte v. Hermes Export Co., D.C. 
N.Y., 20 P.R.D. 162—Ellis Air Lines 
V, Bellanca Aircraft Corp., D.C.Del., 
17 F.R.D. 896. 
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importance of the testimony to be given,29 the ca¬ 
pacity in which plaintiff is participating in the suit,20 
and the financial^i and physical22 condition of plain¬ 
tiff. 

The court may determine that because of the spe¬ 
cial circumstances which exist, or because of the 
extreme hardship or undue prejudice that would 
result, plaintiff should not be compelled to submit to 
an oral pre-trial examination in the forum at his 
own expense.23 In such a case, if defendant insists 
on pre-trial examination of plaintiff, the court may 
permit defendant the choice of holding the examina¬ 
tion orally in the forum with defendant paying plain¬ 
tiff’s expenses,24 or of holding the oral examination 
in the place where plaintiff is situated with defend¬ 
ant paying his own expenses,25 or of conducting 
the examination by means of written interroga¬ 
tories, 2 6 and the court may make provisions of such 
a nature by means of a protective order, as dis¬ 
cussed supra § 600. If the court determines that no 
valid reason exists why plaintiff should not be re¬ 
quired to attend a pre-trial examination in the forum 
at his own expense, the court may permit plaintiff 
the choice of either doing this or of submitting to 
the examination at a place he finds more convenient, 
but only if he pays the expense that will be incurred 


by defendant in travel to such place,®^ and again 
the court may make provisions of such a nature 
by means of a protective order, as discussed supra 
§ 600. 

If the court deems it advisable, it may direct that 
in a suit brought in a federal court by a foreign cor^, 
poration against the United States, the pre-trial ex¬ 
amination of the corporation through corporate 
officers and managing agents should be in the district 
where the suit is pending, even though the cor¬ 
porate officers and managing agents to be examined 
are residents in a foreign country,2 8 and the court 
may also direct that such examination should be at 
the expense of the United States within the usual 
government limitations.29 

It has been held that the court may not require 
a nonresident plaintiff to come to the forum for 
pre-trial examination where it is definitely estab¬ 
lished that plaintiff will attend the trial.40 

§ 613. - Of Defendant 

The proper place to conduct a pre-trial examination 
of an individual defendant may be at his residence or 
at the place where he is temporarily present, and exami¬ 
nations of corporate defendants through their officers 
and agents may be at the piace of business of the cor- 


29. U.S.—^Ellls Air Lines v. Bellanca 
Aircraft Corp., supra. 

FamUy relationship and dependency 
Where defendant sought pre-trial 
examination of one of two plaintiffs 
orally in the forum, and In addition 
to other circumstances it was shown 
that this plaintiff was not an eye¬ 
witness to the accident on which the 
suit was brought, could only testify 
to family relationship and dependen¬ 
cy, and could probably give such tes¬ 
timony adequately by deposition on 
written Interrogatories, court would 
not require attendance in forum for 
pre-trial examination. 

U.S.—Robinson v. Tracy, D.C.Mo., 16 
F.R.D. 113. 

30. UTomlnal party 

U.S.—^Robinson v. Tracy, supra. 

31. U.S.—^Endte v. Hermes Export 
Co., D.C.N.T., 20 F.R.D. 162—Rob¬ 
inson V. Tracy, D.C.Mo., 16 P.R.D. 
113—^Montgomery v. Sheldon, D.C. 
N.Y., 16 F.R.D. 34—Jones v. Penn¬ 
sylvania Greyhound Lines, D.C. 
Pa., 10 F.R.D. 168—Sullivan v. 
Southern Pac. Co., D.C.N.T., 7 F.R. 
D. 206. 

32. U.S.—^Montgomery v. Sheldon, D. 
C.N.T., 16 P.R.D. 34. 

£oss of legs 

In determining whether plaintiff, 
a resident of Minnesota, should be re¬ 
quired to travel to New York to sub¬ 
mit to pre-trial examination, court 


would consider that plaintiff had lost 
both legs and was without artificial 
limbs, and could travel only if ac¬ 
companied by attendant. 

U.S.—Sullivan v. Southern Pac. Co., D. 

C. N.Y., 7 P.R.D. 206. 

JoTuHey endangering health of wit¬ 
ness 

Requiring president of Cuban cor¬ 
poration to travel from Cuba to New 
York for pre-trial examination in suit 
brought by the corporation would not 
constitute abuse of discretion unless 
it was shown that journey would 
endanger health of the witness. 

U.S.—^Producers Releasing Corp. De 
Cuba V. PRC Pictures, C.A.N.Y., 176 
P.2d 93. 

33. U.S.—^Lawson v. Mathiasens’ 
Tanker Industries. Inc., D.C.Pa., 
21 F.R.D. 814—Ellis Air Lines v. 
Bellanca Aircraft Corp., D.C.Del., 
17 F.R.D. 396—Timblo v. Rhode Is¬ 
land Ins. Co., D.C.N.Y., 16 P.R.D, 
663—Robinson v. Tracy, D.C.Mo., 
16 P.R.D. 113—Jones v. Pennsyl¬ 
vania Greyhound Lines, D.C.Pa., 10 
P.R.D. 163—Sullivan v. Southern 
Pac. Co., D.C.N.Y., 7 P.R.D. 206— 
Boone v. Wynne, D.C., 7 P.R.D. 22. 

34. U.S.—^Lawson v. Mathiasens' 
Tanker Industries, Inc., D.C.Pa., 21 
P.R.D. 314—Jones v. Pennsylvania 
Greyhound Lines, D.C.Pa., 10 P.R. 

D. 163. 

D.C.—^Boone v. Wynne, D.C., 7 F.R.D. 

22 . 
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35- U.S.—Jones v. Pennsylvania 
Greyhound Lines, D.C.Pa., 10 P.R. 
D. 163—Sullivan v. Southern Pac. 
Co., D.C.N.Y., 7 F.R.D. 206. 

D.C.—Boone v. Wynne, D.C., 7 P.R.D. 

22 . 

36. U.S.—Lawson v. Mathiasens' 
Tanker Industries, Inc., D.C.Pa., 21 
P.R.D. 314—Jones v. Pennsylvania 
Greyhound Lines, D.C.Pa., 10 P.R.D. 
153—Sullivan v. Southern Pac. Co., 
D.C.N.Y., 7 F.R.D. 206. 

D.C.—Boone v. Wynne, D.C., 7 P.R.D. 

I 22. 

37. U.S.—O’Hara v. U. S. Lines Co., 
D.C.N.Y., 164 P.Supp. 649. 

Mashek v. Silbersteln, D.C.N.T., 
20 P.R.D. 421—Taejon Bristle Mfg. 
Co. V. Omnex Corp., D.C.N.Y., 13 
F.R.D. 448—^Alexander v. Obern- 
dorf, D.C.N.Y., 13 P.R.D. 137—Irwin 
Co. V. Tide Pub. Co., D.C.N.Y., 13 P. 
R.D. 18—^Morrison Export Co. v, 
Goldstone, D.C.N.Y., 12 P.R.D. 259— 
Worth V. Trans World Films, D.C. 
N.Y., 11 P.R.D. 197. 

38. D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales S. A. v. Clark, D.C., 
8 P.R.D. 566. 

39. D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerclales S. A. y. Clark, supra. 

40. U.S.—^Messelt v. Security Stor* 
age Co., D.C.Del., 10 P.R.D. 609. 
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poration op at the place where the officeps op agents 
reside. 

Generally the proper place to hold a pre-trial ex¬ 
amination of an individual defendant is at the place 
of his residcnce^^ or it may be the place where he 
is temporarily present^^ The proper place for tak¬ 
ing oral depositions of a corporate defendant 
through its ofhcers is at the place of business of the 
corporation^2 or at the place where the officer re¬ 
sides,but this rule is not inflexible.^5 jf jt is 
deemed to be advisable,^® the court may require that 
the officer of a corporate defendant come to the 
district where the suit is pending for an examination 
prior to trial, even though both the principal place 
of business of the corporation and the residence of 
the officer are in another district,^^ but the court 
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may require plaintiff to pay the expenses of the 

trip.^S 

Ordinarily a defendant in an action in a federal 
court, if a nonresident of the district where suit is 
pending, will not be required to come to the district 
for oral pre-trial examination,unless his reason¬ 
able expenses are advanced by plaintiff,and this 
rule may be applied although the suit is for dam¬ 
ages resulting from negligent operation of a motor 
vehicle, and defendant is a nonresident of the state 
where the accident occurred and, under statute, be¬ 
came amenable to process served on a designated 
state official of the state where the accident oc- 
curred.61 If a defendant is temporarily absent from 
the forum and declines or refuses to attend a pre- 


41. U.S.—^Kurt M. Jachmann Co. v. 
Hartley, Cooper & Co., D.C.N.Y., 
16 F.R.D. 565. 

42. U.S.—Heiberg v. Hasler, D.C.N. 
T., 1 F.H.D. 737. 

43. U.S.—Hirsch v. Glidden Co., D.C. 
N.T., 79 F.Supp. 729—Liaverett v. 
Continental Briar Pipe Co., B.C. 
N.Y., 25 F.Supp- SO. 

Deep South Oil Co. of Tex. v. 
Metropolitan Life Ins. Co., D.C.N. 
T., 21 F.R.D. 340—Kurt M. Jach- 
anann Co. v. Hartley, Cooper & Co., 
D.C.N,Y., 16 F.R.D. 565—Haymes v. 
Columbia Pictures Corp, D.C.N.Y., 
16 PR.D. 118—Garshol v. Atlantic 
Refining Co., D.C.N.Y., 12 F.R.D. 204 
—Goodman v. Lane, D.C.N.Y., 12 
F.R.D. 176—^Farr v. Delaware, L. & 
W. R. Co., D.C.N.Y.. 7 F.R.D. 494— 
Fairwater Transp. Co. v. Chris- 
Craft Corp., D.C.N.Y., 1 F.R.D. 509. 
Place of business in another state 
U.S.—Cohen v. Pennsylvania R. Co., 
D.C.N.Y., 30 F.Supp. 419. 

44. U.S.—Hirsch v. Glidden Co., D. 

C. N.Y., 79 F.Supp. 729. 

Deep South Oil Co. of Tex. v. 
Metropolitan Life Ins. Co., D.C.N. 
Y., 21 F.R.D. 340—Haymes v. Co¬ 
lumbia Pictures Corp., D.C.N.Y., 
16 P.R.D. 118—Garshol v. Atlantic 
Refining Co., D.C.N.Y., 12 F.R.D. 
204. 

45. U.S.—Hirsch v. Glidden Co., D.C. 
N.Y., 79 F.Supp. 729. 

Garshol v. Atlantic Refining Co., 

D. C.N.Y., 12 F.R.D. 204. 

Presence In district 

On a showing that an officer or 
managing agent of corporate defend¬ 
ant was present in district where 
suit was pending, court would order 
hijn to submit to pre-trial examina¬ 
tion there. 

U.S.—U. S. V, Paramount Pictures, D. 
C.N.Y., 1 F.R.D. 100. 

46. Saving In expense and trouble 
In determining propriety of requir¬ 
ing officer of corporate defendant to 
travel to district where suit was 


pending, court would take into con¬ 
sideration that such procedure would 
be least troublesome and least expen¬ 
sive, and that attorneys for both 
parties were present where examina¬ 
tion was to be held. 

U.S.—^Moore v. George A. Hormel & 
Co., D.C.N.Y., 4 F.R.D. 15. 

47. U.S.—Hirsch v. Glidden Co., D. 
C.N.Y.. 79 F.Supp. 729. 

Moore v. George A- Hormel & 
Co., D.C.N.Y., 4 F.RJ). 16. 

Transfer denied unless records prove 
volnminons 

Where particular corporate de¬ 
fendant was qualified to do business 
In Massachusetts and had, by desig¬ 
nating a person for service of process 
in Massachusetts, consented to be 
sued in Massachusetts, its motion 
that oral examination of its presi¬ 
dents and executive officers be taken 
in New York where its records and 
employees were located rather than in 
Boston in accordance with plaintiff’s 
notice would be denied unless it 
should appear that voluminous rec¬ 
ords were required. In which event 
application could be made, under ap¬ 
plicable rule, for transfer of taking 
deposition. 

U.S.—^Falrhope Fabrics, Inc. v. Mo¬ 
hawk Carpet Mills, Inc., D.C.Mass., 
140 F.Supp. 813. 

48. U.S.—^Hirsch v. Glidden Co., D.C. 
N.Y., 79 F.Supp. 729. 

Moore v. George A. Hormel & 
Co., D.C.N.Y., 4 F.R.D. 15. 
Exasaluatioii to establish jurisdic¬ 
tional requirements 
Where plaintiff brought action 
against nonresident Individual and 
foreign corporation by service of 
process on purported authorized agent 
of Individual and corporation on the¬ 
ory that they were doing business 
within state, and facts disclosed by 
plaintiff’s affidavits were insufficient 
to show doing of business, plaintiff 
was not entitled to take depositions 
In New York to obtain further infqr^ 
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mation supporting its theory that 
there had been doing of business. 
U.S.—^Petroleum Financial Corp. v. 

Stone, D.C.N.Y., 111 F.Supp. 351. 

49. Possibility of reimbursement by 
insurer 

In action by Missouri resident 
against resident of Michigan, aris¬ 
ing out of automobile collision In 
Missouri, requirement that defend¬ 
ant, who did not choose the forum, 
leave his work and travel, at his own 
expense, from his home to Kansas 
City and return, so that plaintiff 
might use his preferred mode of tak¬ 
ing defendant’s deposition on oral 
examination and avoid expense of go¬ 
ing to Michigan to do so, was unrea¬ 
sonable and oppressive, and fact that 
defendant might be reimbursed for 
such expenses by his casualty insur¬ 
er would not relieve such require¬ 
ment of its oppressiveness. 

U.S.—^Perry v. Edwards, D.C.Mo., 16 

F.RD. 131. 

50. Expense of travel to district 

Ordinarily, in case involving an 

out-of-state defendant, plaintiff will 
often be required to advance the rea¬ 
sonable expenses to be incurred in 
bringing defendant from his residence 
to another district for examination. 
U.S.—Banana Distributors, Inc. v. 

United Fruit Co.. D.C.N.Y., 19 F.R. 

D. 532. 

Disregard of prior order 

Flagrant disregard by defendant of 
order as to giving plaintiff’s attorney 
notice of when he would be available 
for pre-trial examination would re¬ 
sult in court refusing to enter order 
awarding defendant expenses of trav¬ 
el to place where pre-trial examina¬ 
tion was to be held. 

U.S.—^Page V. Hooper, D.C.Pa., 18 F. 

R.D. 235. 

51. Nonresident motorists statute 

By operating his automobile in Mis¬ 
souri, and thus agreeing, pursuant 
to Missouri Non-resident Motorist 
Act, t^t he would l^e subject, to Ju- 
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trial examination in the forum, the court may direct 
either that defendant come to the forum and submit 
to the examination or submit to the examination in 
the place where he is sojourning, but if defendant 
chooses the latter course he may be required to de¬ 
fray the expenses of plaintiff’s attorney in travel¬ 
ing to and from the place of examination.^^ 

A defendant who is a resident of a foreign country 
and has his principal place of business there may 
not be required to appear in the forum for oral pre¬ 
trial examination,53 particularly in the absence of 


any showing that the examination cannot be by 
written interrogatories.®^ If defendant, although a 
resident of a foreign country, frequently visits the 
district where the suit is pending, the court may di¬ 
rect that he appear for pre-trial examination on 
the next occasion when present in the district,®® 
and may further provide that in the event it is made 
to appear that defendant is unlikely to appear in the 
district within a reasonable time, the examination 
should be by written interrogatories with leave to 
examine defendant orally when he does come within 
the district. 5 6 


4. Scope of Examination 


§614. In General stated that the examination which is permitted is un- 

. . . ^ -x. X.. ^ X.. limited in scope,®® actually, certain limitations are 

aminatlon Is very broad, but certain limitations are Im- imposed by Rule 26 (b), SUCh as the restriction as 

to relevancy, discussed infra § 615, and as to priv- 

When a deposition is being taken on pre-trial ex- matter infra §§ 627, 628. Furthermore, Rule 

amination, the scope of the examination that is con- ^6 (b) expressly recognizes that the court, acting 
templated by Rule 26 (b) of the Federal Rules of ^0 (b) or (d), may limit the scope of 

Civil Procedure, 28 U.S.C.A., is very broad,57 and P^e-trial examinations by means of protective orders, 

broader in scope than an examination at the trial, which are discussed supra §§ 597-607. 

and in interpreting Rule 26 (b), considerable liberal- There are other limitations on the scope of pre- 


ity in examination is permitted.®® 

risdiction of Missouri over all civil 
actions against him for damages 
growing out of such operation, Michi¬ 
gan resident did not impliedly give up 
or waive his right to oppose having 
to come to Kansas City to give his 
deposition on oral examination In con¬ 
nection with collision occurring in 
Missouri. 

U.S.—Perry v. Edwards, D.C.Mo., 16 
P.R.D. 131. 

52. U.S.—Goodman v. Lane, D.C.N. 
Y., 12 P.R.D. 176—Heiberg v. Has- 
ler, D.C.N.Y., 1 F.R.D. 737. 

53. U.S.—^Kurt M. Jachmann Co. v. 
Hartley, Cooper & Co., D.C.N.Y., 16 
P.RD. 665. 

54. U.S.—^Kurt M. Jachmann Co. v. 
Hartley, Cooper & Co., supra. 

65. U.S.—Prinias v. Andreadis, D.C. 

N.Y., 12 P.R.D. 490. 

56. U.S.—Prinias v. Andreadis, D.C. 
N.Y., supra. 

67. U.S.—Bough V. Lee, D.C.N.Y., 28 

P.Supp. 673. 

Independent Productions Corp. v. 
Loew's, Inc., D.C.N.Y., 22 P.R.D. 
266—^Roembke v. Wisdom, D.C.I11., 
22 P.R.D. 197—Higgins v. Shenango 
Pottery Co., D.C.Pa., 12 P.R.D. 610 
—Orgel V. McCurdy, D.C.N.Y., 8 P. 
R.D. 685—^Roth v. Paramount Film 
Distributing Corp., D.C.Pa., 4 P.R.D. 
302—^Heiner v. North American Coal 
Corp., D.C.Pa., 3 F.R.D. 63, second 
case. 

Scope of examination under practice 


While it has been | trial deposition 

prevailing prior to adoption of Fed¬ 
eral Rules of Civil Procedure see 
supra § 570. 

Broadest type of examination 
U.S.—Banco Nacional De Credito 
Ejidal, S.A., V. Bank of America 
Nat. Trust & Sav. Ass’n, D.C.Cal., 
11 P.R.D. 497. 

Iiiheral and wide examination 
U.S.—^Mills Music, Inc, v. Cromwell 
Music, Inc., D.C.N.Y., 14 F.R.D. 
411. 

FtOI scope of Ingniry permitted 
U.S.—O'Hara v. U. S. Lines Co., D. 

CN.Y.. 164 P.Supp. 649. 
Examination not limited to items set 
forth in BTde 

In taking a pre-trial deposition, ex¬ 
amination is not limited to specific 
items set forth in Rule 26 <b). 

U.S,—^Madison v. Cobb, D.C.Pa., 29 P. 
Supp. 881. 

Scope of deposition and interrogato¬ 
ry process identical 
U.S.—Bush V. Skidis, D.C.Mo., 8 P.R. 
■ D. 661. 

58. U.S.—Rossi V. Pennsylvania R. 

Co., D.C.N.Y., 19 P.R.D. 289. 

53. U.S.—^Rose Silk Mills v. Insur¬ 
ance Co. of North America, D.C.N. 
Y., 29 P.Supp. 604. 

State of Maryland, for Use of 
Montvila, v. Pan-American Bus 
Lines, D.C.Md., 1 P.R.D. 213—Bar¬ 
ter V. Eastern S. S. Lines, D.C.N.Y., 
1 P.R.D. 66. 


examinations,®! and a person may 

I Btile liberally construed 
U.S.—^Roth V. Paramount Film Dis¬ 
tributing Corp., D.C.Pa., 4 P.R.D. 
302—^Heiner v. North American 
Coal Corih, D.C.Pa., 3 P.R.D. 63, 
second case—Clark v. Chase Nat. 
Bank of City of New York, D.C. 
N.Y., 2 P.R.D. 94—Pirnie v. An¬ 
drews, D.C.N.Y., 1 P.R.D. 252, 

60. U.S.—^Dysart v. Remington Rand, 
D.C.Conn., 25 P.Supp. 293. 

61. U.S.—U. S. V. 50.34 Acres of 
Land, More or Less in Village of 
East Hills, Nassau County, N. Y., 
D.C.N.Y.. 12 P.R.D. 440. 

Acts outside area of corporate man¬ 
agement 

Examination of a corporation is 
restricted to the affairs of the cor¬ 
poration as operator of a business 
and corporation is not required to 
produce witnesses to testify to cir¬ 
cumstances attending the occurrence 
of an act not connected with the con¬ 
duct of a party's area of direct man¬ 
agement. 

U.S.—Garshol v. Atlantic Refining 
Co., D.C.N.Y., 12 P.R.D. 204. 
Inability to frame answer 
Allegation of executrix of deceased 
defendant that executrix was unable, 
after diligent search and investiga¬ 
tion of deceased’s record, to frame 
an answer was insufficient to author¬ 
ize the granting of an order direct¬ 
ing plaintiff to appear and have his 
deposition taken by oral examina- 
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not be required to answer argumentative questions, 
or questions which are of a general and sweeping 
nature.63 The fact that one party has conducted 
a pre-trial examination does not restrict the scope 
of permissible examination by the other party in 
taking a pre-trial deposition.®^ A limitation may be 
imposed on questions which are repetitious of earlier 
questions,®® but a pre-trial examination is not neces¬ 
sarily objectionable as repetitious of information 
already elicited where it is apparent that the further 
questions are propounded to obtain additional details 
and information.®® 

While the discovery procedure may be used to take 
the deposition of a person prior to the time an 
answer to the plaintiffs original pleading is filed, as 
stated supra § 569, unless special circumstances are 
shown to exist the courts may decline to permit a 
full and extensive examination until the issues are 
framed.®*^ Thus, where defendant has filed a coun¬ 
terclaim and plaintiff seeks a pre-trial examination, 
the scope of plaintiffs examination may be limited 
to matters other than matters contained in the 
counterclaim, unless prior to the taking of the depo¬ 
sition plaintiff files a reply to the counterclaim.®® 

The scope of a pre-trial examination may be gov¬ 
erned, to some extent by the nature of the action, 
and the purpose for which the information is 
sought,®® and it has been indicated that in an action 
for libel where defendant seeks to show truth of 
the published matter, the court may permit a greater 
latitude in the examination than it would other¬ 
wise feel called on to allow J® 

An agreement of the parties that certain pleaded 
defenses shall be tried prior to the trial of the re¬ 
maining issues constitutes a voluntary limitation 
of issues which apply to pre-trial discovery, so that 


interrogatories propounded in the taking of a depo¬ 
sition will be restricted to those that are relevant 
only to the defenses which are to be first tried^i 
The court may decline to require deponent to an¬ 
swer questions if the information sought might more 
properly be obtained through the examination of 
another witness.'^^ 

Method hy which deponent obtained information. 
When a deposition is being taken on pre-trial exam¬ 
ination, and the deponent possesses information 
which is relevant and nonprivileged, generally de¬ 
ponent will be required to disclose such information 
regardless of how it was obtained by him,^® and 
usually it is immaterial whether he obtained the 
information in his individual or representative ca¬ 
pacity.*^ ^ 

Fishing esrpeditions. While in some cases it has 
been said that a pre-trial examination has its limita¬ 
tions and it must not be allowed to develop into a 
“fishing excursion,”*^® the courts more frequently 
take the position that the scope of a pre-trial exam¬ 
ination will not be limited on the ground that the 
examination constitutes a “fishing expedition.”*^® 

§ 615, Relevancy and Materiality 

As a general rule, In taking a pre-trial deposition 
the examination may extend to any matter which is 
relevant to the subject matter Involved In the pending 
action. 

Apart from the restriction as to privilege which is 
discussed infra §§ 627, 628, the only restriction on 
the scope of permissible pre-trial examinations that 
is expressly imposed by Rule 26 (b) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., is that the 
information sought must be relevant to the sub¬ 
ject matter involved in the pending action.*^^ Bas¬ 


tion before trial prior to answer, 
since, if defendant is unable to 
frame an answer because of the In- 
deftniteness or ambiguity of tlie com¬ 
plaint, court rule enabling a party 
to move for a more definite state¬ 
ment or bill of particulars may be 
invoked. 

U.S.—^Pimie v. Andrews, D.C.N’.T., 1 
F.R.D. 262. 

02 . U.S.—^Rose V. Bourne, Inc., D.C. 
N.Y., 16 F.R.D. 362. 

63. U.S.—^Barter v. Eastern S. S. 
Lines, D.C.N.Y., 1 F.R.D. 66. 

64. U.S.—^Machinoimport v. Clark 
Equipment Co., D.CN.T., 11 F.R.D. 
55 . 

65. U.S.—Maglda on Behalf of Vul¬ 
can Detinning’ Co. v. Continental 
Can Co., D.C.N.T., 12 F.R.D. 74. 

66. U.S.—^Rose V. Bourne, Inc., D.C. 
N.Y., 16 F.R.D. 362. 


67. U.S.—^Apex Accessories Co. v. 
Speldel Corp., D.C-N.T., 11 F.R.D. 
600 . 

! 68. U.S.—^Isbrandsten v. Holier, D.C. 

j N.Y., 7 P.R.D. 188. 

69. U.S.—Smith v. Crown Publish¬ 
ers, Inc., D.C.N.Y., 14 F.R.D. 614. 

70. U.S.—Smith v. Crown Publish¬ 
ers, Inc., supra. 

71. U.S.—Tobacco and Allied Stocks 
V. Transamerica Corp., D.C.Del., 16 
P.R.D. 537. 

72. U.S.—Isrel v. Shapiro, D.C.N.Y., 
3 P.R.D. 176. 

73. U.S.—^Banco Nacional De Credito 
Ejidal, S. A., v. Bank of America 
Nat. Trust & Sav. Ass’n, D.C.Cal., 
11 P.R.D. 497. 

74. U.S.—^Banco Nacional De Credito 
Ejidal, S. A., V. Bank of America 
Nat, Trust & Sav. Ass'n, supra. 
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75. U.S.—Brockway Glass Co. v. 
Hartford-Empire Co., D.C.N.Y., 36 
F.Supp. 470. 

Kirshner v. Palmer, D.C.N.Y., 7 
F.R.D. 252—Schweinert v. Insur¬ 
ance Co. of North America, D.C.N. 
Y.. 1 P.R.D. 247. 

76. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 386, 329 U.S. 496, 91 L.Ed. 
451. 

Laverett v. Continental Briar 
Pipe Co., D.CJ^.Y., 25 F.Supp. SO. 

Banco Nacional De Credito Eji¬ 
dal, S. A., V. Bank of America Nat. 
Trust & Sav. Ass’n, D.C.Cal., 11 F. 
R.D. 497. 

D.C.—O’Donnell v. Breunlnger, D.C., 
9 F.R.D. 246. 

Fishing expeditions are permissible 
U.S.—^Mills Music, Inc. v. Cromwell 
Music, Inc., D.C.N.Y., 14 F.R.D. 411. 

77- U.S.—Schwartz v. Broadcast 
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ically, the propriety of probing any matter within 
the knowledge of the person being examined depends 
on relevancy,*78 and relevancy, especially at the pre¬ 
trial stage, is very liberally construed.*^^ The word 
“relevant” as used in Rule 26 (b) is not to be 
equated with “relevant” as ordinarily used in deter¬ 
mining the admissibility of evidence at a trial.^0 


The test is relevancy to the subject matter, and 
subject matter is broader than the precise issues 
presented by the pleadings,^! and in taking a pre¬ 
trial deposition the examination may extend to any 
matter which is relevant to the subject matter in¬ 
volved in the pending action.82 Questions general¬ 
ly will not be excluded from an examination on the 


Music, D.C.N.T., 16 F.R.D. 31— 
Prosperity Co v. St. Joe Machines, 
D.C.Mich., 2 F.R.D. 299. 

Belevaucy alone snfflolent test 
“Since the rules on discovery and 
depositions relate to discovery as 
distinguished from proof or to pro¬ 
visional proof which must still pass 
the hurdle of a court ruling as to 
admissibility before the deposition 
can be used at the trial relevancy 
alone would seem to be a sufficient 
test for the scope of the examina¬ 
tion. In passing on discovery pro¬ 
ceedings, the Court must of neces¬ 
sity follow a liberal standard as to 
relevancy. The scope of the exam¬ 
ination should not be limited unless 
the information sought is clearly 
privileged or irrelevant.” 

U.S.—Steamship Co. of 1949 v. China 
Union Lines. Hong Kong, Limited, 
D.C.NY., 123 F.Supp. 802, 805. 
Test is relevancy to issues 
U.S.—Blumenthal v. Lukacs, D.C.N. 

T., 2 F.R.D. 427. 

Subposna duces teciuu may be 
quashed if documents called for are 
Irrelevant to issue before court. 

U.S.—^Alleghany Corp. v, James 
Foundation of N. Y., D.C.N.Y., 12 
F.RD. 434. 

78. U S.—Banco Naclonal De Credi- 
to Ejidal, S. A., V. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n, D.C. 
Cal., 11 F.R.D. 497. 

Evidentiary rules as to competency 
and relevancy 

Deposition evidence is subject to 
ordinary rules of evidence as to com¬ 
petency and relevancy. 

U S.—^Klepal v. Pennsylvania R. Co., 
C.A.N.Y., 229 P.2d 610. 

Objections viewed in light of liberal 
principles 

On pre-trial examination, objec¬ 
tions based on alleged irrelevancy 
must be viewed in light of broad and 
liberal discovery principle conscious¬ 
ly built into the Federal Rules of 
•Civil Procedure. 

U.S.—Independent Productions Corp. 
V. Loew’s Inc., D,C.N.Y., 22 F.R.D. 
266. 

■79. U.S.—Banco Nacional De Credl- 
to Ejidal, S. A., v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n, D.C. 
Cal., 11 P.R.D. 497. 

‘‘T&elevant” more loosely construed 
Question of relevancy of testimony 
Is more loosely construed on pre-trial 


examination of a party than on a 
trial. 

U.S.—Conmar Products Corporation 
V. Lamar Slide Fastener Corpora¬ 
tion, D.C.N.Y., 2 F.R.D. 164. 

80. U.S.—Broadway & Ninety-Sixth 

St. Realty Co. v. Loew’s Inc., D.C. 
N.Y., 21 F.R.D. 347—Enger-Kress 
Co. V. Amity Leather Products Co., 
D.C.W1S., 18 P.R.D. 347—Tobe 

Deutschmann Corp. v. United Air¬ 
craft Products, D.C.N.Y., 16 P.R.D. 
363—^Foremost Promotions, Inc. v. 
Pabst Brewing Co., D.C.Ill., 15 F.R. 
D. 128—^Kalser-Frazer Corp. v. Otis 
& Co., D.C.N.Y., 11 F.RD. 60. 

^Tbelevant” as referring to that 
which is material and competent 
“The word ’relevant* as used in 
the rule should be interpreted in 
the sense in which ordinarily it is 
understood, that is, as referring to 
that which is material and compe¬ 
tent under the rules of evidence.” 
U.S.—^Poppino v. Jones Store Co., D. 

C. Mo., 1 F.R.D. 216, 217. 

81. U.S.—Broadway & Ninety-Sixth 
St. Realty Co. v. Loew's Inc., D.C. 
N.Y., 21 P.R.D. 347—Enger-Kress 
Co. V. Amity Leather Products Co., 

D. C.Wis., 18 P.R.D. 347—^Rose v. 
Bourne, Inc., D.C.N.Y., 16 P.R.D. 
362—^Foremost Promotions, Inc. v. 
Pabst Brewing Co., D.C.Ill., 15 F. 
R.D. 128—^Kaiser-Frazer Corp. v. 
Otis & Co., D.C.N.Y., 11 F.R.D. 50. 
“The single question is whether 

the items sought to be made subject 
to discovery are relevant to the sub¬ 
ject matter of the cause of action.” 
U.S.—Hercules Powder Co. v. Rohm 
& Haas Co.. D.C.Del., 3 F.R.D. 302, 
304. 

Belevancy to subject matter in¬ 
volved in pending action is primary 
test and limit of inquiry. 

U.S.—Sutton V. Warner Bros., D.C. 
Pa., 12 F.R.D. 192. 

82. U.S.—Brockway Glass Co. v. 
Hartford-Empire Co., D.C.N.Y., 36 
F.Supp. 470—Samuel Goldwyn, Inc., 

V. United Artists Corporation, D.C. 
N.Y., 35 F.Supp. 633—Rose Silk 
Mills V. Insurance Co. of North 
America, D.C.N.Y., 29 F.Supp. 604— 
Krier v. Muschel, D.C.N.Y., 29 F. 
Supp. 482—Goldberg v. Raleigh 
Manufacturers, D.C.Mass., 28 F. 
Supp. 975—Bough v. Lee, D.C.N.Y., 
28 F.Supp. 673—^Nekrasoff v. U. S. 
Rubber Co., D.C.N.Y., 27 F.Supp. 
953—Lewis v. United Air Lines 
Transport Corporation, D.C.Conn., 
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27 F.Supp. 946—Thompson v. Oil 
Refineries, D.C La., 27 F.Supp. 123 
—Bennett v. The Westover, Inc., 
D.C.N.Y.. 27 F.Supp. 10—Stanke- 

wicz v. Pillsbury Flour Mills Co., 
D.C.N.Y., 26 F.Supp. 1003—Grauer 
v. Schenley Products Co., D.C.N.Y., 
26 F.Supp. 768—Benevento v. A. & 
P. Food Stores, D.C.N.Y., 26 F. 
Supp. 424—Orange County Thea¬ 
tres V. Levy, D.C.N.Y., 26 F.Supp. 
416—^Dysart v. Remington Rand, 
D.C.Conn., 25 F.Supp. 293—Laver- 
ett V. Continental Briar Pipe Co., 
D.C.N.Y., 25 F.Supp. 80. 

Idle Wild Farm, Inc., v. W. R. 
Grace & Co., D.C.N.Y., 22 F.R.D. 
334—Independent Productions 
Corp. V. Loew’s, Inc., D.C.N.Y., 22 
F.R.D. 266—Russo v. Merck & Co., 
D.C.R.I., 21 F.R.D. 237—^Mortensen 
V. Honduras Shipping Co., D.C.N.Y., 
18 F.R.D. 610—^Helverson v. J. J. 
Newberry Co., D.C.Mo., 16 F.R.D. 
330—^Rose v. Bourne, Inc., D.C.N. 
Y., 16 P.R.D. 362—^Eyiutuoyo 

Awani v. Public Nat. Bank of N. 
Y., D.C.N.Y., 12 P.R.D. 263—Orgel 
V. McCurdy, D.C.N.Y., 8 P.R.D. 685 
—Ohmer Corp. v. Duncan Meter 
Corp., D.C.Ill., 8 F.R.D. 582—Moore 
V. George A. Hormel & Co., D.C.N. 
Y., 2 F.RD. 340—^Prosperity Co. v. 
St. Joe Machines, D.C.Mich., 2 F.R. 
D. 299—Hillside Amusement Co. v. 
Warner Bros. Pictures, D.C.NY., 2 
F.RD. 275—Brockway Glass Co. v. 
Hartford-Empire Co., D.C.N.Y., 2 
F.RD. 267—Brewer v. Hassett, D. 
C.Mass., 2 F.R.D. 222—Vassardakis 
v. Parish, D.C.N.Y., 2 F.R.D. 207— 
Grinnell Co. v. National Bank of 
Far Rockaway, D.C.N.Y., 2 F.R.D. 
116—Laird v. United Shipyards, D. 

C. N.Y., 1 F.RD. 772—^Michels v. 
Ripley, D.C.N.Y., 1 F.R.D. 332— 
Poppino v. Jones Store Co., D.C. 
Mo., 1 F.R.D. 216—^Radio Receptor 
Co. V. General Motors Corporation, 

D. C.N.Y., 1 F.R.D. 167. 

D.C.—O’Donnell v. Breunlnger, D.C., 
9 F.RD. 245. 

Every relevant fact 

“Unless it is palpable that the evi¬ 
dence sought can have no possible 
bearing on the Issues, the spirit of 
the new rules calls for every relevant 
fact, however remote, to be brought 
out for the inspection not only of the 
opposing party but for the benefit 
of the court which in due course can 
eliminate those facts which are not 
to be considered In determining the 
ultimate issues.” 
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grounds of lack of relevancy unless it is clearly 
shown that the information sought to be elicited by 
such questions could have no possible bearing on the 
subject matter of the litigation.S3 If the evidence 
sought would be relevant at the trial of the case, it 
obviously follows that such evidence will be relevant 
for the purposes of the pre-trial examination. 

It is the duty of the court to keep pre-trial exam¬ 
inations within reasonable bounds,^® and to restrict 
questions to those having substantial relevancy to a 
sensible investigation.^^ Ordinarily, the examina¬ 
tion will not be permitted to obtain evidence which is 
clearly irrelevant,^7 or where the relevancy is not 
made apparent,88 or to elicit information which 
has no connection with any issue in the case;89 and 
an examination as to collateral matters is not per- 
missible.99 If information sought is for the pur¬ 
pose of determining the credibility of a witness, it 
is generally regarded as relevant for pre-trial pur- 
poses.^^ 

Where the questions propounded relate to a par¬ 
ticular defense, and it is ruled by the court, at a 
preliminary hearing on the propriety of the exam- 


35A C. J. S. 

ination, that the questions propounded are relevant 
to the defense, such a ruling is not to be regarded 
as determining the sufficiency of that particular de- 

fense.^2 

In taking a deposition prior to trial, it is generally 
regarded as relevant to seek information as to the 
nature of injuries received,83 or as to the nature of 
medical treatments received by an injured person 
subsequent to the accident which constitutes the 
basis of the suit.94 

§ 616. - Grounds of Claim or Defense 

In taking a pre-trial deposition the examination may 
extend to any relevant matter whether it relates to a 
claim or to a defense. 

Rule 26 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., specifically authorizes a pre-trial 
examination as to matter “whether it relates to the 
claim or defense of the examining party or to the 
claim or defense of any other party,” and it has been 
stated that th.s provision should be interpreted in 
the light of the needs of the examination and the 
purpose of the Rules themselves.^® Under this pro- 


U.S.—^Enger-Kress Co. v. Amity 
Leather Products Co, D.C.Wis,, 18 
P.R.D. 847, 348—Hercules Powder 
Co. V. Rohm & Haas Co., D.C.Del., 
8 F.R.B. 302, 304. 

It Is azlomatlo that discovery will 
be allowed unless information sought 
is clearly Irrelevant. 

US.—Independent Productions Corp. 
V. Loew’s, Inc., D.C.N.Y., 22 F.R.D, 
266. 

Partionlax matters held relevant 
U.S.—O'Hara v. U. S. Lines Co, D.C. 
N.T., 164 F.Supp. 649—Stella v. 
Kaiser. D.C.N.T, 87 F.Supp. 525 
—-Kulich V. Murray, D.C.N.Y,, 28 
F.Supp. 676. 

Morris v. Atchison, T. & S. F. 
By. Co., D.C.MO., 21 F.R.D. 156— 
Louis Weinberg Associates v. 
Monte Christ! Corp., D.C.N.T.. 15 
F.R.D. 493—Eyiutuoyo Awani v. 
Public Nat. Bank of N. T., D.C.N. 
T., 12 F.R.D. 263. 

83. U.S.—^Avon Linen Service v. 
Gratenstein, I).C.Conn., 16 F.R.D. 
469. 

Determination of relevancy is or¬ 
dinarily for trial court. 

U.S.—^Rose Silk Mills v. Insurance 
Co. of North America, D.C.N.T., 29 
F.Supp. 604—Union Central Life 
Ins. Co. V. Burger, D.C.N.T., 27 F. 
Supp. 656. 

84- U.S.—Stauffer v. McCrory Stores 
Corp., D.C.Pa., 166 F.Supp. 710. 

85. U.S,—Foremost Promotions, 

Inc. V, Pabst Brewing Co., D.C.IU., 
16 F.R.D. 128. 


86. U.S.—Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s, Inc., D.C 
N.T., 21 F.R.D. 347—Foremost Pro¬ 
motions, Inc. V. Pabst Brewing 
Co., D.C.Ill., 15 F.R.D. 128. 

87. U.S.—^U. S. for Use and Benefit 
of J. A. Edwards & Co. v. Peter 
Reiss Const. Co., D.C.N.Y., 156 F. 
Supp. 788. 

De Seversky v. Republic Avia¬ 
tion Corporation, D.C.N.Y., 2 F.R.D. 
183. 

D.C.—McCarthy v. Benton, D.C., 13 
F.R.D. 454. 

Fa>rtlcTiIar matters held not relevant 

(1) Motive of plaintiff in bringing 
action. 

U.S.—U. S. V. Cotton Valley Opera¬ 
tors Committee, D.C.La., 76 F. 
Supp. 1. 

(2) Motive of defendant In defend¬ 
ing action. 

U.S.—Higgins V. Shenango Pottery 
Co., D.C.Pa., 12 F.R.D. 610. 

^3) Other matters. 

U.S.—^U. S. for Use and Benefit of J. 
A. Edwards & Co. v. Bregman 
Const. Corp., D.C.N.Y., 166 F.Supp. 
784—Radio Corporation of Amer¬ 
ica V. Solat, D.C.N.Y., 31 F.Supp. 
516—Fletcher v. Foremost Dairies 
of New York, D.C.N.Y., 29 F.Supp. 
744. 

Lynch v. Henry Poliak, Inc., D. 
C.N.T., 1 P.R.D. 120. 

88. Selevanoy not made' apparent by 
accompanying affidavit 

U.S.—Roth V. Great Atlantic & Pac. 
Tea-Co., D.C.N.Y., 12 F.R.D. 383. , 
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89. U S.—Blumenthal v. Lukacs, D. 
C.N.y, 2 P.R.D. 427. 

90. U S.—Lynch v. Henry Poliak, 
Inc., DC.NY., 1 F.R.D. 120. 

Purely collateral points are not 

subject to discovery. 

U S.—Independent Productions Corp. 
v. Loew's Inc., D.C.N.Y., 22 F.R.D. 
266. 

91 . U.S.—U. S. V. Boano, D.C.N.Y., 
16 P.R.D. 379. 

Questions relevant on issue of credl- 
biUty 

Whether plaintiff was referred to 
medical witness by his counsel or 
selected medical witness by his own 
efforts, whether or not witness knew 
that litigation was pending at time 
examinations were made and whether 
examinations were made with view 
of medical treatment or solely for 
purpose of enabling witness to testi¬ 
fy are pertinent questions which are 
relevant and germane toward elicit¬ 
ing pertinent information on issue 
of credibility. 

U.S.—^McNenar v. New York, C. & St. 
L. R. Co., D.C.Pa., 20 F.R.D. 698. 

92. U.S.—^Eyiutuoyo Awani v. Pub¬ 
lic Nat. Bank of N. Y., D.C.N.Y., 12 
F.R.D. 263. 

93. U.S.—Carcelli v. Order of Unit¬ 
ed Commercial Travelers of Amer¬ 
ica, D.C.Pa., 47 F.Supp. 483. 

94. U.S.—^Rossi V. Pennsylvania R. 
Co., D.C.N.Y., 19 F.R.D. 289. 

95. U.S.—^B. B. Chemical Co. v. Cat¬ 
aract Chemical Co., D.C.N.Y., 25 F. 
Supp^ 472. 
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vision, plaintiff may conduct a pre-trial examina¬ 
tion not only as to any matter which is relevant to 
his own direct case, but also as to any matter which 
is relevant to defendant’s defenses,9 6 and if the 
statute of limitations is pleaded as a defense, plain¬ 
tiff’s examination may be as to any matter relevant 
to that defense.®*^ A defendant is generally entitled 
to conduct a pre-trial examination as to any defense 
defendant has pleaded, and to interrogate a deponent 
thoroughly on such issue.98 

§ 617. - Remoteness 

To satisfy the requirement as to reievancy, the In¬ 
formation sought in taking a pre-trial deposition should 
not be so remote from the subject matter involved in 
the pending action as to confuse the issues. 

Implicit in the test of relevancy is the element of 
reasonable proximity, in the circumstances, of time 
and place of the matter inquired about,99 and it is 
generally recognized that the evidence sought to be 
obtained by a pre-trial deposition should have some 
clearly apparent force, as tested by experience of 
human nature, or, as it is more commonly stated, 
the information should not be too remote.^ Thus 
even though the information sought to be obtained 
on pre-trial examination would be logically relevant 
on the ultimate issue, the court may decline to per¬ 
mit an examination to obtain such information if the 
general effect of the information would be to con¬ 
fuse the issue by distracting the attention of the 
jury from the primary to collateral issues, or by 


unduly prolonging the trial.^ 

Where it is regarded as necessary, a reasonable 
restriction may be imposed as to the period of time 
to which questions may be directed in the taking of 
a pre-trial deposition,9 and an examination as to 
matters occurring subsequent to the commencement 
of the action may be denied;^ but an examination 
as to matters occurring since the action was started 
may be permitted,^ particularly where the complaint 
alleges a continuing wrong and continuing damages,® 

§618. - Materiality 

Since a pre-trial deposition may be taken to obtain 
information which has a bearing on the issues involved 
In the pending action, it is not necessary that the ex¬ 
amination should be restricted to eliciting information 
which is material, in the strict legal sense, to the issues 
or to the subject matter involved. 

While in some cases it has been indicated that 
materiality is a factor in determining the scope of 
permissible pre-trial examination,*^ and the courts 
have said that testimony sought by deposition must 
be material to the issues® or subject matter® in¬ 
volved, it has also been said tliat Rule 26 (b) does 
not call into operation legal tests of materiality,^® 
and that the propriety of the questions propounded 
in the taking of a deposition on pre-trial examina¬ 
tion does not depend on any showing of materiality 
or necessity.il Thus Rule 26 (b) does not confine 
the depositions taken under it to matters strictly 
material to the issue,!® and a pre-trial examination 


96. U.S.—Laird v. United Shipyards, 
D.C.N.T., 1 F.R.D. 772. 

97. U.S.—Blliott-McGowan Produc¬ 
tions V. Republic Productions, Inc., 
D.C.N.T., 145 F.Supp. 48. 

Matters barred by limitations 

Where it appeared that no cause of 
action could be asserted for acts of 
defendant prior to 1930 because of 
statute of limitations, and the stat¬ 
ute was pleaded as defense, plaintiff 
was not barred from pre-trial exam¬ 
ination as to acts prior to 1930 in so 
far as such acts were relevant to 
plaintiff’s cause of action. 

U.S.—Laird v. Umted Shipyards, D. 
C.]Sr.T., 1 F.R.D. 772. 

98. U.S.—O’Hara v. U. S. Lines Co., 

U. C-KT., 164 F.Supp. 649. 

99. U.S.—Sutton V. Warner Bros., D. 

C. Pa., 12 F.R.D. 192. 

1 . U.S.—McNenar v. New York, C. 
& St. L. R. Co., D.C.Pa., 20 F.R. 

D. 698. 

Acts snbseQLuent to date of com¬ 
plaint, if relevant, can be inquired 
into. 

U.S.—Conmar Products Corporation 

V. Lamar Slide Fastener Corpora¬ 
tion, D.C.N.T., 2 P.R.D. 164. 
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2. U.S.—McNenar v. New York, C. & 
St. L. R. Co., D.C.Pa., 20 F.R.D. 
598. 

3. U.S—^McNenar v. New York, C. 
& St. L. R. Co., supra. 

Questions limited to period preced- 
Ingr date of accident 
U.S.—Mortensen v. Honduras Ship¬ 
ping Co., D.C.N.Y., 18 F.R.D. 610. 

4. U.S.—^De Long Corp. v. Lucas, D. 
C.N.Y., 138 F.Supp. 805. 

5. Court may allow amendment of 
pleadings to cover such matters 

U.S.—Conmar Products Corporation 
V. Lamar Slide Fastener Corpora¬ 
tion, D.C.N.Y., 2 F.R.D. 154. 

6* U.S.—Portsmouth Baseball Corp. 
V. Frick, D.C.N.Y., 18 F.R.D. 430. 

7. U.S—McComb v. Aibel, D.C.N.Y., 
100 F.Supp. 762. 

Motive 

Motive of plaintiff in suit to recov¬ 
er profits realized on “short-swing” 
transactions in stock was without 
materiality and could not be Inquired 
into at pre-trial examination of 
plaintiff. 

U.S.—^Magida on Behalf of Vulcan 
Detinning Co. v. Continental Can 
Co., D.C.N.Y., 12 F.R.D. 74. 
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Materiality not made apparent by ac¬ 
companying affidavit 
U.S.—Roth V. Great Atlantic & Pac. 
Tea Co., D.C.N.Y, 12 F.R.D. 383. 

8. U.S.—Brockway Glass Co. v. 
Hartford-Empire Co., D.C.N.Y., 36 
F.Supp. 470. 

Subpoena duces tecum may be 
quashed if documents called for are 
immaterial to issue before court. 

U.S.—^Alleghany Corp. v. James 
Foundation of N. Y., D.C.N.Y., 12 
F.R.D. 434. 

9. U.S.—Ohmer Corp. v. Duncan Me¬ 
ter Corp.. D.C.I11., 8 F.R.D. 682. 

10. U.S.—^Hercules Powder Co. v. 
Rohm & Haas Co., D.C.Del., 3 F.R. 
D. 302. 

11. U.S.—Eyiutuoyo Awani v. Pub¬ 
lic Nat. Bank of N. Y., D,C.N.Y., 12 
F.R.D. 263. 

12. U.S.—^Roth v. Paramount Film 

Distributing Corp., D.C.Pa., 4 F. 
R.D. 302—^Heiner v. North Ameri¬ 
can Coal Corporation, D.C.Pa., 3 F. 
R.D. 63, second case—^De Seversky 
V. Republic Aviation Corporation, 
D.C.N.Y., 2 F.R.D. 183—Grlnnell 

Co. V. National Bank of Far Rock- 
away, D.C.N.Y., 2 F.R.D. 116— 
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may be for the purpose of obtaining any testimony 
or information which has a bearing on the issue, 
and if the person being examined knows some fact 
bearing on the subject matter of the action he is 
obligated to reveal it^'^ 

§ 619. Admissibility at Trial of Evidence 
Sought 

If the Information sought from a deponent on pre- 
trial examination will be admissible at the trial it must 
be disclosed, and a deponent may be required to disclose 
information even though it will not be admissible at the 
trial. 

Ordinarily if the information sought from de- 
pondent on pre-trial examination would be admis¬ 
sible at the trial of the case, the information must be 
disclosed at the pre-trial examination,^5 and a pre¬ 
trial deposition may be taken for the purpose of 
obtaining evidence which may be used at the trial 
but Rule 26 (b) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A,, does not limit the scope of per¬ 
missible pre-trial examination to the securing of 
evidence which will be admissible at the trial,!'^ and 
Rule 26 (b) does not call into operation legal tests 
of admissibility. 

By an amendment of Rule 26 (b) of the Federal 


Rules of Civil Procedure, 28 U.S.C.A., which amend¬ 
ment became effective in 1948, the provision was 
added that it is not ground for objection that the 
testimony will be inadmissible at the trial if the 
testimony sought appears reasonably calculated to 
lead to the discovery of admissible testimony. In 
some cases, decided prior to the 1948 amendment of 
Rule 26 (b), it was indicated that a pre-trial ex¬ 
amination could not elicit information which would 
not be admissible at the trial,l8 and that the ad¬ 
missibility of the testimony sought should be made 
clearly to appear,20 and it was stated that one of the 
tests used in determining what testimony could be 
elicited at a pre-trial examination was whether 
the testimony would be properly receivable as evi¬ 
dence at the trial,^^ and that examinations under 
Rule 26 (b) should conform to the general rules of 
admissibility of evidence as tested by Rule 43 (a) .22 
However, all cases decided prior to the 1948 amend¬ 
ment did not restrict the scope of pre-trial examina¬ 
tions to evidence that would be admissible at the 
trial.22 

Since a deponent may be required to disclose in¬ 
formation at a pre-trial examination even though 
that information will not be admissible at the trial, 


Clark V. Chase Nat. Bank of City 
of New York, D.C.N.T., 2 F.R.D. 94 
—Steingrut v. Guaranty Trust Co. 
of New York, D.C.N.Y., 1 F.R.D. 
723—Mackerer v. New York Cen¬ 
tral R. Co., D.C.N.Y., 1 F.R.D. 408 
—Stevenson v. Melady, D.C.N.Y., 1 
F.R.D. 329—Pirnle v. Andrews, D.C. 
N.Y., 1 F.R.D. 252. 

13. U.S.—^Dorn v. Balfour, Guthrie 
& Co.. D.C.Cal., 155 F.Supp. 203. 

Orgrel v. McCurdy, D.C.N.Y., 8 F. 
R.D. 585—Moore v. Georgre A. Hor- 
mel & Co., D.C.N.Y., 2 F.R.D. 340. 

Matter coacelvahly hearlngr os. ssh- 
ject matter of actios 

U.S.—Bloomer v. Sirian Lamp Co., D. 
aDel., 4 F.R.D. 167. 

14. U.S.—Banco Nacional De Credi- 
to EJldal, S. A., V. Bank of Amer¬ 
ica Nat. Trust & Sav. Ass’n, D.C. 
Cal., 11 P.R.D. 497. 

15. U.S.—Katz Exclusive Millinery 
V. Reichman, D.C.Mo., 14 F.R.D. 37. 

16. U.S.—Reading - Sinram - Streat 
Coals, Inc. v. Metropolitan Petro¬ 
leum Corp., D.C.N.Y.. 21 F.R.D. 333 
—^Russo V. Merck & Co., D.C.R.I., 
21 F.R.D. 237—^Banco Nacional De 
Credit© Ejidal, S. A., v. Bank of 
America Nat. Trust & Sav. Ass’n, 
D.C.Cal., 11 F.R.D. 497—Schweinert 
V. Insurance Co. of North America, 
D.C.N.Y., 1 F.R.D. 247. 

17. U.S.—Independent Productions 

Corp. V. Loew's, Inc., D.C.N.Y., 22 
F.R.D. 266—Thompson v. Holtsma, 


D.C.N.J., 19 F.R.D. 112—U. S. v. 
Boano, D.C.N.Y., 16 F.R.D. 379— 
Foremost Promotions, Inc. v. Pabst 
Brewing Co., D.C.I11., 15 F.R.D. 128 
—^Banco Nacional De Credito Eji¬ 
dal, S. A,, V, Bank of America Nat. 
Trust & Sav. Ass’n, D.C.Cal., 11 
F.R.D. 497—^Kaiser-Frazer Corp. v. 
Otis & Co„ D.C.N.Y., 11 F.R.D. 60. 
Citation of authorities not regnired 
*Tt is too well settled to require 
citation of authorities that an exam¬ 
ination under this rule is not limit¬ 
ed to matters of admissible evi¬ 
dence." 

U.S.—^Russo V. Merck & Co., D.C.R. 
I., 21 F.R.D. 237, 238. 

Immediate evidentiary admissibil¬ 
ity is not the primary test and lim¬ 
it of inquiry. 

U.S.—Sutton V. Warner Bros., D.a 
Pa.. 12 F.R.D. 192. 

18. U.S.—^Hercules Powder Co. v. 
Rohm & Haas Co., D.C.Del., 3 F.R. 
D. 302. 

19. U.S.—Gitto V. "Italia", Society 
Anonlma D1 Navigazlone, Genova, 
D.C.N.Y., 31 F.Supp. 667. 

ao. Testimony of governmental em¬ 
ployees 

Where testimony of governmental 
employees was sought on pre-trial 
examination, court held it was im¬ 
portant that the admissibility of 
such testimony should be made clear¬ 
ly to appear, otherwise harassment 
of employees and resultant dlsrup- 
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tlon of organization might impede 
work being done by employees. 

U.S.—Consolidated Water Power & 
Paper Co. v. Bowles, Em.App., 150 
P.2d 960. 

21. U.S.—Benevento v. A. & P. Pood 
Stores, D.C.N.Y., 26 F.Supp. 424. 

Bergstrom Paper Co. v. Conti¬ 
nental Ins. Co. of City of New 
York, D.aWis., 7 F.R.D. 548. 

22. U.S.—^Unlon Central Life Ins. 
Co. v. Burger, D.C.N.Y., 27 F.Supp. 
556. 

Schweinert v. Insurance Co. of 
North America, D.C.N.Y., 1 P.R.D. 
247. 

23. U.S.—Chemical Specialties Co. v. 
Ciba Pharmaceutical Products, D. 

C. N.J., 10 P.R,D. 600—Hercules 

Powder Co. v. Rohm & Haas Co., 

D. C.Del., 3 P.R.D. 302—^Moore v. 

George A. Hormel & Co., D.C.N.Y., 
2 F.R.D. 340—De Seversky v. Re¬ 
public Aviation Corporation, D.C.N. 
Y., 2 P.R.D. 183—Grinnell Co. v. 
National Bank of Par Rockaway, 
D.C.N.Y., 2 P.R.D. 116—Clark v. 
Chase Nat. Bank of City of New 
York, D.C.N.Y., 2 F.R.D. 94-^teln- 
gut V. Guaranty Trust Co. of New 
York, D.C.N.Y., 1 P.R.D. 723— 

Mackerer v. New York Central R. 
Co., D.C.N.Y., 1 P.R.D. 408—Pirnie 
V. Andrews, D.C.N.Y., 1 P.R.D. 252. 

TTnueoessary to establish admissibil¬ 
ity of testimony 

U.S.—Orgel V. McCurdy. D.C.N.Y., 8 
P.R.D. 585. 
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it follows that the question of admissibility will be 
determined only by the judge who presides at the 
trial,24 although prior to the 1948 amendment of 
Rule 26 (b), it was held that the question of ad¬ 
missibility of information sought on pre-trial exam¬ 
ination could be raised at the time of the examina¬ 
tion by a motion to terminate or limit the examina- 
tion.25 

§ 620. Matters Admitted, Available, or Al¬ 
ready KInown 

As a general rule, a pre-trial deposition may not be 
taken to elicit information or facts admitted In the plead¬ 
ings, but a party usually will not be precluded from tak¬ 
ing a deposition to obtain information which he already 
knows, or which is easily available from other sources. 

It is a general rule of pre-trial discovery that a 
party may not be permitted to conduct an examina¬ 
tion as to matters which have been admitted in the 
pleadings, as stated in Discovery § 32 (1), and this 
rule is applied in the federal courts.26 Ordinarily 
a party will not be denied a pre-trial examination 
because some or all the facts he seeks to elicit 
are known to him,27 or are of general public knowl¬ 
edge, 2 8 since admissions as to such facts in a pre¬ 
trial examination may serve to limit the area of dis¬ 
pute and eliminate the necessity for the introduc¬ 
tion of evidence as to such facts at the trial.29 How¬ 


ever, an examination may be denied because the 
party requesting the examination is or should be 
more familiar with the facts sought to be elicited 
than the person being questioned.^® 

§ 621. Preparation for Trial or Hearing 

A party to an action may examine a deponent prior 
to trial to obtain Information which will be useful in 
preparing for trial, or in making a motion, and the ex¬ 
amination may be to obtain Information to use in cross- 
examination. 

Rule 26 (b) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., contemplates a broad discovery 
of information which may be useful in preparation 
for trial,21 and in taking a pre-trial deposition, the 
questioning of the witness may be used to further 
all of the basic purposes of pre-trial discovery proce- 
dure.22 Each party may be entitled to obtain by 
pre-trial depositions such facts as will prepare him 
to meet his opponent’s evidence at the time of the 
trial,23 and information may be sought to narrow the 
issues,24 so as to determine what matters are ac¬ 
tually controverted and in order that matters not 
actually in dispute may be eliminated from the 
trial.25 A witness whose deposition is being taken 
on pre-trial examination may be questioned con¬ 
cerning the position of the adverse party with re¬ 
spect to the matters in controversy. 2 6 


24. U.S.—^Rose Silk Mills v. Insur¬ 
ance Co. of North America, D.C.N. 
Y., 29 F.Supp. 504—Rose v. Bourne, 
Inc., D.C.N.Y., 16 F.R.D. 362—Vas- 
sardakls v. Parish, D.C.N.Y., 2 F. 
R.D. 207. 

25. XT.S.—Union Central Life Ins. 
Co. V. Burger, D.C.N.Y., 27 F.Supp. 
556. 

26. U.S.—Magida on Behalf of Vul¬ 
can Detinnlng Co. v. Continental 
Can Co., D.C.N.Y., 12 F.R.D. 74— 
Norton v. Cooper Jarrett, Inc., D. 

C. N.Y., 1 F.R.D. 92. 

27. U.S.—Civil Aeronautics Board 
of Civil Aeronautics Authority v. 
Canadian Colonial Airways, D.C.N. 
Y., 41 F.Supp. 1006—Samuel Gold- 
wyn, Inc. v. United Artists Corpo¬ 
ration, D.C.N.Y., 85 F.Supp. 633— 
Benevento v. A. & P. Pood Stores, 

D. C.N.Y., 26 F.Supp. 424. 

Broadway & Ninety-Sixth St. 

Realty Co. v. Loew's Inc., D.C.N.Y., 
21 F,R.D. 347. 

D.C.—O’Donnell v. Breuninger, D.C., 
9 P.R.D. 246. 

By hill of partlonlars 

A defendant was not precluded 
from examination of plaintiff 
through president by fact that de¬ 
fendant had Information as to items 
in question in bill of particulars, in 
view of difference between bill of 


particulars and examination under 
Federal Rules of Civil Procedure. 
U.S.—Orange County Theatres v. 
Levy, D.C.N.Y., 26 F.Supp. 416. 

28. U.S.—^Broadway & Ninety-Sixth 
St. Realty Co, v. Loew’s Inc., D.C. 
N.Y., 21 P.R.D. 347. 

29. U.S.—Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., su¬ 
pra. 

30. U.S.—^Dipson Theatres v. Buffa¬ 
lo Theatres, D.C.N.Y., 8 P.R.D. 313. 

Matter better known to proponnder 
of question 

A question propounded to plaintiff 
asking him to give an analysis of a 
composition of defendant would not 
have to be answered, since plaintiff 
had already identified the composi¬ 
tion, and defendant either knew the 
analysis or was in a position to ob¬ 
tain it. 

U.S.—^B. B. Chemical Co. v. Cataract 
Chemical Co., D.C.N.Y., 26 F.Supp. 
472. 

Operation of motor vehicle 
In action involving negligent op¬ 
eration of motor vehicle, court stated 
it was doubtful whether plaintiff who 
was driver of one vehicle could ques¬ 
tion defendant who was driver of 
other vehicle as to plaintiff's opera¬ 
tion of his vehicle, since that was a 
matter within plaintiff’s own knowl¬ 
edge. I 


U.S.—^Norton v. Cooper Jarrett, Inc., 
D.C.N.Y., 1 F.R.D. 92. 

31. U.S.—Lewis v. United Air Lines 
Transport Corporation, D.C.Conn., 
27 F.Supp. 946. 

Enger-Kress Co. v. Amity Leath¬ 
er Products Co., D.C.Wls., 18 F.R. 
D. 347—Rose v. Bourne, D.C.N.Y., 
16 F.R.D, 362—^Vassardakis v. Par¬ 
ish, D.C.N.Y., 2 P.R.D. 207—De 
Seversky v. Republic Aviation Cor¬ 
poration, D.C.N.Y., 2 P.R.D. 183. 

32. U.S.—^Broadway & Ninety-Sixth 
St, Realty Co. v. Loew's Inc., D.C, 
N.Y.. 21 F.R.D. 347, 

33. D.C.—O’Donnell v. Breuninger, 
D.C., 9 F.R.D. 246. 

Anticipation of evidence opponent 
will produce 

U.S.—^Kaiser-Frazer Corp. v. Otis & 
Co., D.C.N.Y., 11 F.R.D. 60. 

34. U.S.—^Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., D.C. 
N.Y., 21 F.R.D. 347—Banco Nacion- 
al De Credito Bjldal. S. A., v. Bank 
of America Nat. Trust & Sav. 
Ass’n, D.aCal., 11 F.R.D. 497. 

35. U.S.—^Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., D.C. 
N.Y., 21 F.R.D. 347. 

36. U.S.—Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., su¬ 
pra. 
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The permissible scope of pre-trial examination in 
the taking of a deposition is sufficiently broad to 
allow an examination for the purpose of obtaining 
information that is required in aid of a motion which 
may be made,37 or for the purpose of obtaining in¬ 
formation on which to cross-examine a party or wit¬ 
ness,3 8 and a pre-trial examination may be on the 
issue of the credibility of a witness.33 

§ 622. -Information Calculated to Lead 

to Discovery of Admissible Evi¬ 
dence 

A pre-trial deposition may be taken for the purpose 
of ascertaining whether admissible evidence does exist 
and where it may be secured, and the examination may 
be to obtain Information which is reasonably calculated 
to lead to admissible evidence. 

Rule 26 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that it is not ground for 
objection that the testimony will be inadmissible at 
the trial if the testimony sought appears reasonably 
calculated to lead to the discovery of admissible tes¬ 
timony. Accordingly, in taking a pre-trial deposition 
the examination may be for the purpose of dis¬ 
covery,^® and to prevent, as far as possible, the 
element of surprise.'^i The examination may be to 
ascertain where admissible evidence may exist and 
may be secured,^ 3 or it may be to secure information 
which is reasonably calculated to lead to admissible 
evidence. ^3 it follows that if the information 
sought can reasonably be said to lead to the dis¬ 


covery of admissible evidence it must be given,^^ 
and, conversely, if the information sought would be 
unlikely to lead to admissible evidence, a disclosure 
of the information will not be required.^^ 

§ 623. Information Acquired in Anticipation 
of Litigation or in Preparation for 
Trial 

Information which has been acquired by op for a 
party in anticipation of the litigation or In preparation 
for trial may be subject to disclosure in pre-trial deposi¬ 
tion proceedings; but generally the disclosure of such 
Information will be required only If an unusual situation 
is shown to exist which makes the disclosure necessary 
in the interests of justice. 

When information has been obtained by or for a 
party, and has been obtained either in anticipation 
of the litigation, or in preparation for the trial, some 
question exists whether the adverse party may re¬ 
quire that such information be disclosed on pre¬ 
trial examination. While statements have been 
made to the effect that one party should not be per¬ 
mitted to obtain information which the other party 
has secured by investigation in preparing for trial,^® 
the position more frequently taken is that on pre¬ 
trial examination the demanding party does not have 
an absolute right to obtain a disclosure of such 
information,^*^ and that to obtain disclosure, the de¬ 
manding party must show an unusual situation which 
makes the disclosure necessary in the interests of 
justice.^® Thus, on pre-trial examination a person 


37- TJ.S.—^Apex Accessories Co. v. 
Speldel Corp., D.C.N.T., 11 F.R.D. 
600. 

38. TJ-S.—Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., D.C. 
N.Y., 21 F.R.D. 347—^Kaiser-Frazer 
Corp. V. Otis & Co., D.C.N.Y., 11 F. 
R.D. 50—Lynch v. Henry Poliak, 
Inc., D.C.N.T., 1 F.R.D. 120. 

39. TJ.S.—O’Hara v. XJ. S. Lines Co., 
D.C.N.T., 164 F.Supp. 549. 

Independent Productions Corp. 
V. Loew’s Inc., D.C.N.Y., 22 F.R.D, 
266—Broadway & Ninety-Sixth St. 
Realty Co. v. Loew’s Inc., D.C.N. 
Y., 21 P.R.D. 347. 

Information sought to determine 
credibility of witness as relevant 
see supra § 615. 

40. TJ.S.—Reading - Slnram - Streat 

Coals, Inc. v. Metropolitan Petro¬ 
leum Corp., D.C.N.Y., 21 P.R.D. 

333—Schweinert v. Insurance Co. 
of North America, D.C.N.Y., 1 F.R. 
D. 247. 

41. B.C.—O’Donnell v. Breuninger^ 
D.C., 9 P.R.D. 245. 

42. TJ.S.—^Russo V. Merck & Co., D. 
C.R.I., 21 P.R.D. 237—Banco Na- 


clonal De Credito Bjidal, S. A., v. 
Bank of America Nat. Trust & Sav. 
Ass’n, D C.Cal., 11 F.R.D. 497. 

Discovery of leads where evidence 
may he located 

TJ.S.—^Kalser-Frazer Corp. v. Otis & 
Co., D.C.N.Y., 11 P.R.D. 60. 

43. U.S,-—Idle Wild Farm, Inc., v. 
W. R. Grace & Co., D.C.N.Y., 22 
F.R.D. 334—Broadway & Ninety- 
Sixth St. Realty Co. v. Loew's Inc., 
D.C.N.Y., 21 F.R.D. 347—Thomp¬ 
son V. Hoitsma, D.C.N.J., 19 F.R.D. 
112—U. S. V. Boano, D.C.N.Y., 16 
F.R.D. 379—Foremost Promotions, 
Inc. V. Pabst Brewing Co., D.C.IIL, 
16 F.R.D. 128—U. S. v. 60.34 Acres 
of Land, More or Less, in Village 
of East Hills, Nassau County, N. 
Y., D.C.N.Y., 12 F.R.D. 440. 

44. U.S.—^Roembke v. Wisdom, D.C. 
Ill., 22 P.R.D. 197. 

46. U.S.—U. S. V. 60.34 Acres of 
Land, More or Less; in Village of 
East Hills, Nassau County, N. Y., 
D.C.N.Y., 12 F.R.D. 440. 

46. U.S.—^French v. Zalstem-Zales- 
sky, D.C.N.Y., 1 F.R.D. 608— 

Schweinert v. Insurance Co. of 


North America, D.C.N.Y., 1 F.R.D. 
247. 

47. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct. 386, 329 U.S. 495, 91 L.Ed 
461. 

Conneway v. City of New York, 
D.C.N.Y., 32 F.Supp. 54. 

Gajowski v. Empie, D.C.N.Y., 11 
F.R.D. 60. 

48. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct. 886, 329 U.S. 496, 91 L.Ed. 
461. 

McCarthy v. Palmer, D.C.N.Y., 29 
F.Supp. 685. 

Gajowski v. Empie, D.C.N.Y., 11 
F.R.D. 60—State of Maryland, to 
Use of Peters, v. Baltimore & O. 
R. Co., D.C.Pa., 7 F.R.D. 666. 

Proper showing of good oanse re- 
tinired 

‘Where a party makes more than 
an ordinary request for relevant, 
non-privileged facts in the posses¬ 
sion of his adversaries or their coun¬ 
sel, he must make a proper showing 
of good cause, that is, of the neces¬ 
sity for production of the material or 
that denial of production will cause 
hardship or Injustice.” 

D.C.—O’Donnell v. Breunlnger, D.C., 
8 F.R.D. 246, 247, 
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may be required to disclose information even though 
that information was obtained in anticipation of 
litigation or in preparation for trial,^9 and a party 
may be permitted to conduct an examination of a 
person to secure statements that person has obtained 
from witnesses, even though the statements were 
obtained in contemplation of litigation or in prepara¬ 
tion for trial.50 

However, on pre-trial examination the courts 
will frequently refuse to require a disclosure of 
statements taken from witnesses,and may refuse 
where the witnesses were equally available to all 
parties,^^ or where there is no showing of circum¬ 
stances that require a disclosure in the interests 
of justice.S^ When information has been obtained 
or the statements of witnesses have been taken in 
anticipation of litigation or in preparation for trial, 
the court may refuse to require the disclosure of 
such material, not because of the purpose for which 
it was gathered, but because of other factors such 
as lack of relevancy or materiality, or because it is 
liearsay or privileged.54 


Ordinarily, when an attorney has done work in 
anticipation of litigation or in preparation for trial, 
his work, sometimes referred to as “the work 
product of the attorney,” may be protected from dis¬ 
closure on pre-trial examination,55 but merely be¬ 
cause it was in anticipation of litigation or in prep¬ 
aration for trial that information was obtained or 
that statements were taken from witnesses does 
not make such information or statements privileged 
so they cannot be disclosed.®® The “work product” 
doctrine does not apply to information sought as to 
whether there was such “work product,” but only to 
the information, if any, contained therein.®^ 

In a suit brought by or against several persons 
with each person represented by separate counsel, 
the court may be reluctant to require one counsel to 
testify on pre-trial examination as to conferences 
with the other counsel.®® 

Where an insurance company is the real party 
in interest rather than the assured, and an investiga¬ 
tion has been made by the company in anticipation 


49. U.S—^Ploe V. Plowden, D.C.S C., 
10 F.R.D. 604—Seligson v. Camp 
Westover, D.C.N.Y., 1 F.R.D. 733. 

50. U.S—Colpak V. Hetterick, D.C. 
N.Y., 40 F.Supp. 350—^Price v. Lev¬ 
itt, D.C.N.Y., 29 F.Supp. 164—Kul- 
ich V. Murray, D.C.N.Y., 28 F.Supp. 
675. 

Matthies v. Peter F. Connolly 
Co., D.C.N.Y., 2 F.R.D. 277. 

51. U.S.—Gitto V. “Italia”, Socletfi. 
Anonima Di Navlgazione, Genova, 
D.C.N.Y.. 31 F.Supp. 667. 

French v. Zalstem-Zalessky, D. 
C N.Y., 1 F.R.D. 608. 

Copies of statements hy witnesses 
not reoLtiired 

In action for wrongful death, in¬ 
vestigator for insurance adjusting 
firm employed by defendant’s insur¬ 
ance carriers would not be required 
to produce or testify with respect to 
copies of witness’ statements, acci¬ 
dent reports memoranda, letters and 
observations of investigator, reports 
to insurance carrier, letters of advice 
■or opinion to superiors, or letters 
from insurance carrier to adjusting 
firm, excepting in so far as needed 
to refresh his memory. 

XJ.s.—Floe V. Plowden, D.C.S.C., 10 
F.R.D. 604. 

Interrogation refused as to state¬ 
ments by witnesses 
In action between two occupants 
of automobile which was involved in 
•collision with another automobile, 
investigator of accident for driver of 
other automobile could be orally ex¬ 
amined for deposition as to names 
and addresses of witnesses he inter¬ 
viewed and steps he took in investi¬ 


gating accident, as to his findings 
from any investigation of place of 
accident and as to any photographs, 
and would be required to produce any 
maps or photographs pertaining to 
accident, but would not be required 
to produce statements obtained from 
witnesses or any other documents. 

U S.—^McNelley v. Perry, D.C.Tenn., 
18 F,R.D. 360. 

52. U.S —French v. Zalstem-Zales¬ 
sky, D.C.N.Y., 1 F.R.D. 608. 

53. U.S.—Gajowski v. Bmpie, D.C. 
N.Y., 11 F.R.D. 60. 

54. U.S.—Rose Silk Mills v. Insur¬ 
ance Co. of North America, D.C.N. 
Y., 29 F.Supp. 604. 

hearsay testimony excluded 

On pre-trial examination of insur¬ 
ance claim agent, he would not be 
required to disclose what he had 
learned through his investigation if 
in doing so he would be giving hear¬ 
say testimony, but he would be re¬ 
quired to disclose such statements as 
were made to him by witnesses. 

U.S.—Colpak V. Hetterick, D.C.N.Y., 
40 F.Supp. 360. 

Evidence Irrelevant and incompetent 
In suit brought to recover benefits 
claimed to be due under insurance 
policy, and in which damages were 
sought for vexatious delay by com¬ 
pany in paying, court would deny 
examination of company investigator 
to show that delay in paying by com¬ 
pany was without basis, where any 
evidence obtained would be irrele¬ 
vant and Incompetent because in¬ 
vestigation was not made until after 
suit was brought, and, under applica¬ 
ble law, damages for vexatious delay 
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would have to be based on acts of 
company prior to bringing of suit 
U.S.—O'Brien v. Equitable Life As- 
sur. Soc. of U. S., D C.Mo., 14 F.R. 
D. 141. 

56. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct. 386, 329 U.S, 495, 91 L.Bd. 
461. 

Preparation not for litigation or trial 
Conversations and communications 
between attorneys and third persons 
which were antecedent to commence¬ 
ment of the action and not in the 
course of preparation for trial or in 
anticipation of prospective litigation, 
were not privileged as involving the 
“work product of an attorney.” 
U.S.—Rediker v. Warfield, D.C.N.Y., 
11 F.R.D. 126. 

56. U.S.—Colpak V. Hetterick, D.C. 
N.Y., 40 F.Supp. 350—^Price v. Lev¬ 
itt, D.C.N.Y., 29 F.Supp. 164. 

McNelley v. Perry, D.C.Tenn., 18 
F.R.D. 360—Floe v. Plowden. D.C. 
S.C., 10 F.R.D. 604. 

57. U.S.—^McCall v. Overseas Tank- 
ship Corp., D.C.N.Y.. 16 F.R.D. 467. 

58. Attorney as officer of corporate 
defendant 

In a suit brought against a corpo¬ 
rate defendant and an individual de¬ 
fendant, and the corporation and the 
Individual were each represented by 
separate attorneys, fact that corpo¬ 
rate defendant’s attorney was also 
secretary of the corporation would 
not be sufficient to require him to 
testify prior to trial as to conferenc¬ 
es he had with attorney for the in¬ 
dividual defendant. 

U.S.—Smith V. Bentley, D.C.N.Y., 9 F. 
R.D. 489. 
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of the litigation or in preparation for trial, the courts 
may permit the adverse party to examine the com¬ 
pany or its agents prior to trial to obtain the in¬ 
formation the company has acquired,^9 and the 
mere fact that the information sought is in the 
hands of an insurance company or its attorney does 
not make the information privileged so it may not be 
obtained on a pre-trial examination.®^^ On the oth¬ 
er hand, the court may refuse to require an insurer 
to disclose information or witnesses* statements 
which have been obtained in anticipation of litiga¬ 
tion or in preparation for trial, in the absence of 
any showing by the demanding party of circum¬ 
stances which require such a disclosure in the in¬ 
terests of justice.® 1 

When litigation is pending or threatened, and a 
person who is or will be a party directs an agent 
who is an expert to make certain investigations or 
to conduct certain tests, the report of the agent 
to the principal or to the principals attorney may 
come within the scope of a confidential communica¬ 
tion, and, as such, privileged from disclosure on 
pre-trial examination ;®2 but it has been held that 
the opinions of expert witnesses based on investiga¬ 
tions made by them in the employ of any one of the 
parties may be the subject of discovery,®® although 
the scope of such an examination will be limited by 
the general rules of relevancy.®^ 

If one party moves under Rule 34 of the Fed¬ 
eral Rules of Civil Procedure to require the adverse 


party to produce a written report of an expert wit¬ 
ness, and the adverse party denies by affidavit the 
existence of such a report, the proper procedure 
for the moving party is to take the oral deposition 
of the expert witness, under the provisions of Rule 
30 of the Federal Rules.®® 

§ 624. Examination as to Books, Documents, 
or Tangible Things 

A deposition may be taken prior to trial to ascertain 
the existence, description, nature, custody, condition, and 
location of any book, document, or other tangible thing 
which Is relevant to the subject matter of the pending 
action. 

Rule 26 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that the examination 
may include the existence, description, nature, cus¬ 
tody, condition, and location of any books, docu¬ 
ments, or other tangible things, and it has been stat¬ 
ed that an examination as to such matters is some¬ 
thing quite different from the production of such 
items.®® The Federal Rules of Civil Procedure pro¬ 
viding for the production of books, documents, or 
other tangible things are treated supra § 583 et seq. 

Under Rule 26 (b), when a pre-trial deposition is 
being taken, the person undergoing examination 
may be interrogated as to the existence of documents 
relating to the subject matter involved in the pend¬ 
ing action.®^ Accordingly, the person being exam¬ 
ined may be required to disclose information as to 
the location or custody of such items,®® and may 


69. U.S.—Bouffli V. Lee, D.C.N.Y., 29 
P.Supp. 498—Price v. Levitt, D.C. 
N.T, 29 F.Supp. 164. 

Seliffson V. Camp Westover, D.C. 
N.T., 1 P.R.D. 733. 

Znvestisration by company ratlier 
thajL by attorney 

Where investigation was made by 
insurance company itself, and not 
by its attorney for the purpose of 
preparing for trial, it was not privi¬ 
leged. 

U.S—Colpak V. Hetterick, D.CJ^.Y., 
40 F.Supp. 350. 

60. U.S.—Bough V. Lee, D.C.N.Y., 29 
P.Supp. 498—^Price v. Levitt, D.C. 
N.Y., 29 F.Supp. 164. 

Znsiirance oompanleB no different 
from other litigants 
“Insurance companies occupy no 
different status from -that of any 
other litigant. To permit such a 
company in a negligence suit to 
evade examination on any theory 
other than privilege would amount 
to an emasculation of the liberal pro¬ 
visions of the new rules, insofar as 
a plaintiff in such litigation is con¬ 
cerned.” 

U.S.—Seligson v. Camp Westover, D. 
CN.Y., 1 F.R.D. 733, 734. 


Work done by private investigator 
Information acquired by an insur¬ 
ance company in its investigation 
of a claim is not privileged, even 
though private investigator or ad¬ 
justor was retained for the purpose. 
U.S.—^Browner v. Firemen's Ins. Co. 
of Newark, N. J., D.C.N.Y., 9 F.R. 
D. 609. 

61. U.S.—Gajowski v. Empie, D.C. 
N.Y., 11 F.R.D. 60. 

62. U.S.—^Lewis v. United Air Lines 
Transport Corporation, D.C.Pa., 32 
F.Supp. 21. 

63. U.S.—Bergstrom Paper Co. v. 
Continental Ins. Co. of City of New 
York, D.C.Wis., 7 P.R.D. 648— 
Cold Metal Process Co. v. Alumi¬ 
num Co. of America, D.C.Ohio, 7 
F.R.D. 426. 

64. U.S.—Cold Metal Process Co. v. 
Aluminum Co. of America, supra. 

65. U.S.—Soetaert v. Kansas City 
Coca Cola Bottling Co., D.C.Mo., 16 
F.R.D. 1. 

66. U.S.—Bank of America Nat. 
Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 F.R.D. 
489. 


I 67. U.S.—Supine v. Compagnie Na¬ 
tionals Air France, D.C.N.Y., 21 F. 
R.D. 42—Bank of America Nat. 
Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 F.R.D. 491 
—^Margeson v. Boston & M. R. R., 
D.C.Mass., 16 F.R.D. 200—Pathe 
Industries, Inc. v. General Film 
Distributors, Limited, D.C.N.Y., 14 
F.R.D. 464. 

Ability to produce relevant document 
In action for breach of contract 
of employment, questions on exam¬ 
ination of defendant before trial as 
to whether defendant could produce 
contract and whether defendant 
had the contract were relevant to 
subject matter involved, and defend¬ 
ant would be directed to answer. 
U.S.—^Vassardakis v. Parish, D.C.N. 
Y., 2 P.R.D. 207. 

68. U.S.—Supine v. Compagnie Na- 
tionale Air Prance, D.C.N.Y., 21 F. 
R.D. 42—Bank of America Nat. 
Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 P.R.D. 491 
—^Margeson v. Boston & M. R. R., 
D.C.Mass., 16 P.R.D. 200—^Vassar- 
dakls V. Parish, D.C.N.Y., 2 F.R.D. 
207. 
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be required to give the dates of such items,and a 
general description sufficient for identification.^® 
Thus a party to an action who does not have suffi¬ 
cient information about documents, books, or other 
tangible things to enable him to require that such 
items be produced for inspection, may take the depo¬ 
sition of a person who does have the required in¬ 
formation, and may exact information as to the 
existence, description, custody, and location of the 
items.'^i The fact that the information sought by 
such an examination would not be admissible at the 
trial does not necessarily foreclose the party con¬ 
ducting the examination from requiring that the 
information be disclosed, since an examination is 
permissible to develop useful information, and the 
question as to admissibility or materiality should 
be presented and determined at the trial.'^^ 

On pre-trial examination a deponent may be ex¬ 
amined as to books, documents, or other tangible 
things which are relevant to the preparation of the 
case of the party conducting the examination,'^^ and 
the fact that the party conducting the examination 
has been furnished the books, documents, or other 
tangible things, and has had full opportunity to 
examine and inspect them, does not affect the scope 
of permissible examination of deponent.'^^ The 
court may decline to permit the further examination 
of deponent relative to documents and papers when 
it is shown that such documents and papers were 
improperly brought into court.*^® 


When a person whose deposition is being taken 
uses a document or other writing for the purpose of 
refreshing his recollection, the party conducting the 
examination may, for the purpose of cross-examin¬ 
ing the deponent, inspect the document or writing 
so used,*^® but the inspection may only be for such 
limited purpose,'^^ and the examining party does 
not have an absolute right to examine the writing.'^^ 
It has been held that a witness in deposition pro¬ 
ceedings may not be compelled to search for or ex¬ 
amine a document solely for the purpose of refresh¬ 
ing his recollection.'^® 

On the pre-trial examination of a medical witness, 
questions may be propounded which will require 
him to consult his records as to cases he has treated 
in the past,®® but, the court may restrict to scope 
of the examination along this line to prevent the 
introduction of evidence which, because of remote¬ 
ness, would tend to becloud and obscure the primary 
issues.®^ 

§ 625. Identity and Location of Witnesses 
and Others 

A deponent may be required on pre-trial examina¬ 
tion to disclose the names and addresses of witnesses, 
but a deponent will not be required to disclose such In¬ 
formation if it is protected by the doctrine of privilege, 
or If the Information would constitute hearsay testimony. 

In taking a pre-trial deposition it is generally re¬ 
garded as within the scope of permissible examina¬ 
tion to ask the deponent to give the names and ad- 


69. U.S.—Pathe Industries, Inc. v. 

General Film Distributors, Lim¬ 
ited, D.C.N.Y., 14 F,R.D. 464— 

Vassardakis v. Parish, D.C.N.T., 2 
P.R.D. 207. 

70. U.S.—Pathe Industries, Inc. v. 
General Film Distributors, Limit¬ 
ed, D.C.N.T., 14 F.R.D. 464—Vas¬ 
sardakis V. Parish, D.C.N.T., 2 F.R. 
D. 207. 

71. U.S.—^McCall V. Overseas Tank- 
ship Corp., D.C.N.T., 16 P.R.D. 467 
—Stewart-Warner Corp. v. Staley, I 
DC.Pa., 4 P.R.D. 333 —Vassarda¬ 
kis V. Parish, D.C.N.Y., 2 P.R.D. 
207. 

Hospital records 

Proper way of procuring hospital 
records to show plaintiff’s physical 
condition was by taking depositions. 
D.C.—Butts V. Sears, Roebuck & Co., 
D.C., 9 P.R.D. 68. 

TTnder prior Equity Btile one party 
by interrogating other may seek ad¬ 
mission that such other party has 
documents material to issue and iii 
support of cause of interrogating 
party, and If admission is made or¬ 
der to produce documents may be en¬ 
tered. 


U.S.—Lion Brewery of New York 
City V. The Lion, D.C.Pa., 16 F. 
Supp. 133. 

72. U.S.—^Lewis v. United Air Lines 
Transport Corporation, D.C.Conn., 
27 F.Supp. 946. 

Bloomer v. Sirian Lamp Co., U.C. 
Del., 4 F.R.D. 167. 

73. U.S.—Brause v. Travelers Fire 
Ins. Co., D.C.N.Y., 19 F.RD. 231. 

74. U.S.—^Brause v. Travelers Fire 
Ins. Co., supra. 

75. Papers taken from witness’ file 

In action under insurance policies 
for damages arising from an explo¬ 
sion, where detailed examination was 
liad in taking deposition of expert 
witness, stipulation was entered in¬ 
to for production of certain docu¬ 
ments by witness, and attorney for 
insurer without knowledge of plain¬ 
tiff’s attorney took other documents 
from witness’ file and marked them 
as exhibits, those exhibits would be 
returned to witness and further ex¬ 
amination of witness as to those ex¬ 
hibits would not be ordered. 

U.S.—^Bergstrom Paper Co. v. Conti¬ 
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nental Ins. Co. of City of New 
York, D.C.W1S., 7 F.R.D. 648. 

76. U.S.—Cantoral v. Mathlasen’s 
Tanker Industries, D.C.Pa., 94 F. 
Supp. 871. 

Schwartz v. Broadcast Music, D. 
C.N.Y., 16 F.R.D. 31. 

77. U.S.—Schwartz v. Broadcast Mu¬ 
sic, supra. 

78. U.S.—Cantoral v. Mathlasen’s 
Tanker Industries, D.C.Pa., 94 F. 
Supp. 871. 

79. Same role as In court before 
Judge 

“Any different conclusion would 
remove any exercise of Judicial dis¬ 
cretion and leave to proceedings on 
deposition the operation of an entire¬ 
ly different rule from that which 
would apply in proceedings actually 
in court and the presence of a Judge.’’ 
U.S.—Cities Service Oil Co. v. Cela- 
nese Corp. of America, D.C.Del., 14 
F.R.D. 246. 

80. U.S.—^McNenar v. New York, C. 
& St. L. B. Co., D.C.Pa., 20 P.R.D. 
698. 

81. U.S.—^McNenar v. New York, C. 
& St. L. B. Co., supra. 
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dresses of witnesses,®^ since Rule 26 (b) of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., expressly 
provides that an examination may be as to the iden¬ 
tity and location of persons having knowledge of 
relevant facts. It has been held that this provision 
must be read with the Rule as a whole, so that 
the testimony sought to be elicited under this provi¬ 
sion must be relevant to the subject matter involved 
in the pending action, that is, it must be competent, 
material evidence, and the court may decline to 
require a deponent to testify to the identity of a 
person where such information would not be rele¬ 
vant to the issues in the case.®*^ 

Rule 26 (b) further provides that it is not a 
ground for objection that the testimony will be m- 
admissible at the trial if the testimony sought ap¬ 
pears reasonably calculated to lead to the discovery 
of admissible evidence; and in applying this provi¬ 
sion it has been held that a party may be entitled to 
have a deponent disclose the identity and location 
of a person even though the disclosure itself would 
not be admissible in evidence, where the identity and 
location of the person would be reasonably cal¬ 
culated to lead to evidence which would be ad¬ 
missible, especially where only the adverse party 
has knowledge of the identity of witnesses who are 
necessary to make out a case.®^ 

A question propounded to obtain the names and 


location of witnesses may be so general in nature 
that the deponent will not be required to answer,®*^ 
and on pre-trial examination a deponent will be re¬ 
quired to disclose the identity and location of a 
person having knowledge of relevant facts only if 
the witness possesses such information of his own 
knowledge.®® A deponent may not be required to 
disclose the identity or location of a person if in 
doing so the deponent would be giving hearsay tes¬ 
timony.®® The court may find it unnecessary to 
determine whether a deponent will be required to 
disclose the identity and location of persons having 
knowledge of relevant facts where such informa¬ 
tion has been made available to the moving party 
through other mediums.®® 

Rule 26 (b) does not require the disclosure of the 
identity or location of a person if the information 
was obtained by the deponent under the cloak of 
privilege,®^ and under the claim of attorney-client 
privilege an attorney may not be required to dis¬ 
close the names of witnesses communicated to him 
by his client or learned by him in the course of 
preparation for trial,®® but a deponent may not re¬ 
fuse to disclose the identity of a person on the 
ground that such information was obtained as a re¬ 
sult of the attorney-client relationship unless the 
deponent can show that such relationship did ac¬ 
tually exist.®® In a case based on the negligent 


82. U.S.—^McCall V. Overseas Tank- 
ship Corp„ D.C.N.Y., 16 F.R.D. 467 
—Reid V. C. H. Cronin, Inc., D.C. 
N.T., 15 F.R.D. 337—Stern v. Ex¬ 
position Greyhound, D.C.N.Y., 1 F. 
R.D. 696. 

83. U.S.—^Poppino v. Jones Store 
Co., D.C.MO., 1 F.R.D. 215. 

84. U.S.—^U. S. V. Boano, D.C.N,Y., 
16 F.R.I). 379. 

Identity of person fluanclng defense 
Plaintiff was not entitled to dis¬ 
covery examination of corporate de¬ 
fendants* officers or employees, as to 
whether any one aside from defend¬ 
ants was financing or directing the 
defense, where such matter was ir¬ 
relevant. 

U.S.—Prosperity Co. v. St. Joe Ma¬ 
chines, D.C.Mich., 2 F.R.D. 299. 

85. U.S.—U. S. V. Boano, D.C.N.Y., 
16 P.R.I>. 379. 

86. U.S.—Civil Aeronautics Board 
of Civil Aeronautics Authority v. 
Canadian Colonial Airways, D.C. 
N.Y., 41 F.Supp. 1006. 

87. Kames of anybody who knew 
anything about accident 

U.S.—^Barter v. Eastern S. S. Lines, 
D.C.N.Y., 1 F.R.D. 65. 

88m U.S.—^Poppino V. Jones Store 
Co., D.C.MO., 1 P.R.D. 215. 


89. U.S.—^Poppino V. Jones Store 
Co., supra. 

90. Information previously dis- 
closed 

Where landowner sought to have 
deponent disclose names of persons 
who appraised property to be taken 
by condemnation, and by a prior or¬ 
der court had permitted landowner 
to inspect and copy documents which 
contained such information, court 
would decline to determine whether 
landowner should have disclosure as 
to names of appraisers. 

U.S.—^U. S, V. 50.34 Acres of Land, 
More or Less, in Village of East 
Hills, Nassau County, N. Y., D.C. 
N.Y., 12 P.R.D. 440. 

91. U.S.—Sano Petroleum Corpora¬ 
tion V. Shell Oil Co., D.C.N.Y., 8 F. 
R.D. 467. 

92. U.S.—Sana Petroleum Corpora¬ 
tion V. Shell Oil Co., supra. 

B6q.ulred disclosure as placing attor¬ 
ney in quandary 

“This court is of the opinion that 
the attorney of one of the litigating 
parties may refuse to reveal the 
names of witnesses communicated 
to him by his client or learned by 
him In the course of preparation for 
trial, as privileged. To hold other¬ 
wise would be to abort the law of 
communications between attorney 
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and client being privileged and to 
place every attorney in the inane 
position of either failing to properly 
prepare his client’s case for trial in 
order to avoid discovery by oppos¬ 
ing counsel, and thereby cause the 
interests of his client to suffer from 
apparent Inattention or neglect, or 
preparing his case thoroughly, and 
as a result of his Industry, by dis¬ 
covery deposition, be compelled to 
furnish opposing counsel with the 
products of his labor with little ef¬ 
fort being expended by opposing 
counsel in the preparation of the case 
for his client.” 

U.S.—Walczak v. Detroit-Plttsburgh 
Motor Freight, Inc., D.C.Ind., 140 
F.Supp. 10, 11. 

93. Insurer’s attorney 

Fact that names of eyewitnesses 
of automobile accident were con¬ 
tained in report prepared by attor¬ 
ney for insurer of defendants in ac¬ 
tion for injuries sustained in acci¬ 
dent did not make such informa¬ 
tion privileged, in absence of show¬ 
ing that attorney also represented 
defendants. 

U.S.—In re Citizens’ Casualty Co. of 
New York, D.C.N.Y., 3 F.R.D. 171. 

Privilege waived 

U.S.—Brockway Glass Co. v. Hart- 
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operation of a motor vehicle, the doctrine of priv¬ 
ilege does not preclude a party from requiring the 
insurer to appear for pre-trial examination and dis¬ 
close the names and addresses of witnesses inter¬ 
viewed by the insurance investigator.^^ 

When a person whose deposition is being taken on 
pre-trial examination is asked to disclose the names 
of persons with whom he carries on business transac¬ 
tions, or is asked to disclose the names of his cus¬ 
tomers,^® no absolute privilege exists which will pro¬ 
tect him from being required to disclose such in¬ 
formation. However, the court may permit de¬ 
ponent to keep confidential the names of persons 
with whom he deals,but not if such information 
will have an important bearing on the issues of the 
case.^® A person whose deposition is being taken 
may be required to disclose the names of his cus¬ 
tomers where the need therefor is made to appear,®® 
but the court may afford a measure of protection by 
limiting the extent of the disclosure that will be 
required.^ 

A party may be entitled to obtain the names of 
persons who were eyewitnesses to a motor vehicle 
accident,® and an insurance carrier may be required 
to disclose the names of all witnesses known to the 
carrier to have knowledge of the case.® If a cor¬ 
poration is a party to a suit it may be proper to 


ask the names of any other officers, agents, or em¬ 
ployees who have any information as to the matter 
involved in the suit.** 

§ 626. Facts, Opinions, Conclusions, Hear¬ 
say, and Matters Unknown 

A deponent will not be required to answer a ques¬ 
tion on pre-trial examination if he lacks sufficient knowl¬ 
edge of the matter to answer, and usually a deponent 
will not be required to give testimony which amounts 
merely to conjecture, opinion, or hearsay. 

The unrestricted search for the truth that is al¬ 
lowed under the Federal Rules of Civil Procedure 
governing pre-trial depositions does not compel or 
require a deponent to answer a question if he lacks 
sufficient knowledge of the matter to answer the 
question.® It follows that a deponent is not required 
to give testimony on a subject if his testimony would 
be mere conjecture,® and a statement by a deponent 
that is merely conjecture would not be relevant to 
the subject matter of the action, or reasonably cal¬ 
culated to lead to the discovery of relevant evi¬ 
dence.*^ However, the mere fact that a person dis¬ 
claims knowledge of matters on which a pre-trial 
examination would be proper does not prevent an 
examination of him to ascertain whether there is 
in fact a lack of knowledge.® 

Since the scope of a pre-trial discovery examina- 


ford-Empire Co., D.C.N.T., 2 F.R.D. 
267. 

94. U.S.—^Ploe V. Plowden, D.C.S.C., 
10 F.R.D. 604. 

95. U.S.—^Louls Weinberg* Associates 
V. Monte Christ! Corp., D.C.N.Y., 
15 F.R.D. 493. 

96. U.S.—^Louis Weinberg Associates 
V. Monte Christl Corp., supra, 

97. U.S.—Louis Weinberg Associates 
V. Monte Chrlsti Corp., supra. 

Materiality mnst first be established 
Party to suit would not be re¬ 
quired to disclose names and address¬ 
es of customers where such informa¬ 
tion was not material to any issue in 
case, but if injunction was granted 
and an accounting had to establish 
damages, then such information 
might be obtained. 

U.S.—^Anheuser-Busch, Inc., v. Du¬ 
bois Brewing Co., D.C.Pa., 3 F.R.D. 
336. 

98. Necessity of Investigating' other 
transactions 

Where plaintiff purchased a large 
quantity of braid and had some of it 
processed by defendant, and brought 
suit on the ground that defendant’s 
processing was improper and negli¬ 
gent, and it was shown that part of 
braid plaintiff had purchased had 
been processed by other firms, and 
some of it had been sold by plaintiff 


to plaintiff's customers, on pre-trial 
examination defendant would be per¬ 
mitted to obtain names of plaintiff's 
customers who had purchased braid 
from plaintiff, since plaintiff and de¬ 
fendant were not competitors and 
names were necessary to defendant 
to permit him to show that braid was 
defective rather than his processing, 
and defendant would be permitted to 
obtain names of other persons who 
processed braid for plaintiff also for 
purpose of showing that braid was 
defective rather than defendant’s 
processing. 

U.S.—^Louis Weinberg Associates v. 
Monte Christi Corp., D.C.N.Y., 16 F. 
R.D. 493. 

99. U.S.—Smith, Eullne & French 
Laboratories v. Lannett Co., D.C. 
Pa., 3 F.R.D. 61. 

Persons to whom sales were made 
U.S.—Conmar Products Corporation 
V. Lamar Slide Fastener Corpora¬ 
tion, D.C.N.Y., 2 F.R.D. 164. 

1. U.S.—Smith, Kline & French Lab¬ 
oratories V. Lannett Co., D.C.Pa., 
8 F.R.D. 61. 

2. U.S.—^In re Citizens’ Casualty Co. 
of New York, D.C.N.Y., 3 P.R.D. 
171. 

3. U.S.—Gajowski v. Empie, D.C.N. 
Y., 11 F.R.D. 60—Floe v. Plowden, 
D.C.S.C., 10 F.R.D. 504. 
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4w U.S.—^Matthies v. Peter F. Con¬ 
nolly Co., D.C.N.Y., 2 P.R.D. 277. 

5. U.S.—^Hare v. Southern Pac. Co., 
D.C.N.Y., 9 F.R.D. 307. 

liack of first-hand knowledge 
Attorney was not subject to exam¬ 
ination by adverse party before trial 
concerning matters as to which at¬ 
torney had no first-hand knowledge. 
U.S.—Sano Petroleum Corporation v. 
Shell Oil Co., D.C.N.Y.. 3 P.R.D, 
467. 

6. U.S.—^Macrina v. Smith, D.C.Pa., 
18 F.R.D. 254. 

7. U.S.—^Macrlna v. Smith, supra. 

8. Disclaimer of knowledge by cor¬ 
porate ofiLoer 

Mere fact that officers of defend¬ 
ant corporation stated by affidavit 
that they had no knowledge of facts 
sought to be discovered by deposi¬ 
tion was no good reason why they 
should not be so examined as to any 
knowledge they might have or as to 
what books or records of corporation 
might disclose concerning transac¬ 
tions in suit, and examining parties 
were entitled to explore such subjects 
to test truth of statements of com¬ 
plete lack of knowledge so as to be 
in position to bar ofllcers from testi¬ 
fying at trial if facts so indicated. 
U.S.—Overseas Exchange Corp. v. 
Inwood Motors, Inc., D.C.N.Y., 20 
F.R.D. 228. 
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tion is generally limited to the ascertainment of 
facts,^ a question may be improper because it calls 
for an opinion, conclusion, or contention,^® or be¬ 
cause it asks the witness to state reasons,^^ or be¬ 
cause it seeks to ascertain the mental operations by 
which a person arrived at an opinion or made a 
judgment but merely because a question calls for 
an opinion or conclusion does not necessarily render 
the question improper,i3 and a question which to a 
degree calls for an expression of opinion may be 
permitted if the opinion would be relevant to the 
issues,^^ and if the answer might serve some legiti¬ 
mate purpose, either in leading to evidence or in 
narrowing the issues.i^ The court may, however, 
allow the question only where it would not unduly 
burden or prejudice the person interrogated.^® 

Questions which call for an expert opinion con¬ 
cerning the subject matter in litigation may be 
proper when asked of an officer or employee of one 
of the parties, provided the officer or employee is an 
expert in the field and is familiar with the subject 
matter and, accordingly, when the value of prop¬ 
erty is in issue and a pre-trial examination is had 
of a person in the employ of one of the parties, it 
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may be proper to propound questions relative to the 
value of the property.^® On the other hand it has 
been held that in a condemnation proceeding by the 
government where all of the facts in connection 
with the property bearing on market value are 
as obvious to one side as to the other, the court may 
decline to require a government appraiser to state his 
methods and mental processes whereby he arrived 
at his appraisal figure, and the amount of valuation 
placed on the property in issue and it has been 
further held that if the court were to require such 
a disclosure on pre-trial examination it would con¬ 
stitute a violation of Rule 1 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., which provides 
that the Rules shall be construed to secure the 
just, speedy, and inexpensive determination of 
every action.^® In a pre-trial examination it is im¬ 
proper to propound hypothetical questions based 
on an assumed state of facts as to which there is 
no proof, and as to which the opposing attorney has 
had no opportunity to cross-examine.^^ 

When a party to an action has secured the services 
of an expert to give an opinion either in preparation 
for or at the trial, the adverse party generally will 


9. U.S.—Belrne v. Fitch Sanitarium, 
Inc., D,C.]Sr.Y., 20 F.R.D. 93—To¬ 
bacco and Allied Stocks v. Trans- 
america Corp., D.C.I>el., 16 F.B.D. 
637. 

Bzpext opinion. 

In a suit for damages for misrep¬ 
resentation where it was contended 
that one defendant had estimated 
the amount of traffic that would use 
a bridge, and it was further contend¬ 
ed that this estimation was errone¬ 
ous either because of carelessness, 
gross error, or deliberate misrepre¬ 
sentation, it was proper on pre-trial 
examination to require defendant to 
state basis for his estimation, and 
defendant could not avoid on ground 
he was expert witness, since, while 
defendant's answers might include 
the expert opinion of a witness, in 
the context of the case it would 
amount to no more than a statement 
of facts by a factual witness to the 
events which form the subject mat¬ 
ter of the action. 

U.S.—Connecticut Mut. Life Ins. Co. 
V. Shields, D.C.3Sr.T., 17 F.B.D. 277. 

10. U.S.—^U. S. V. 60.34 Acres of 
Land, More or Less, in Village of 
East Hills, Nassau County. N. T., 
D.C.N.T., 12 F.B.D. 440. 

Contentions, opinions, or legal con- 
dnslons of attorney 
U.S.—Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 16 F. 
B.D. 637. 


What books show 
Question to witness whether books 
of acknowledged partnership reflect¬ 
ed another partnership called for ex¬ 
pression of opinion, and as such was 
improper. 

U.S.—^Katz Exclusive Millinery v. 
Belchman, D.C.Mo., 14 F.R.D. 37. 

11. Questions requiring reasons held 
improper 

(1) Where witness had testified 
he owned stock in corporataion, ques¬ 
tion as to whether there was any 
reason he should not testify to what 
number or proportion of shares he 
owned was improper. 

U.S.—Vassardakis v. Parish, D.C.N.Y., 
2 F.B.D, 207. 

(2) Question propounded to plain¬ 
tiff during course of an examination 
before trial as to reason for not 
prosecuting a suit was improper. 

U.S.—Blumenthal v. Lukacs, D.C.N. 

Y., 2 F.B.D. 427. 

12. U.S.—Warren County, Miss., v. 
Hester, D.C.La., 13 F.B.I>. 1. 

D.C.—Continental Distilling Corp. v. 
Humphrey, D.C., 17 F.R.D. 237. 

13. U.S.—^Broadway & Ninety-Sixth 
St. Realty Co. v. Loew's Inc., D.C. 
N.Y., 21 F.R.D. 347. 

14- U.S.—^Beime v. Fitch Sanitari¬ 
um, Inc., D.C.N.Y., 20 F.R.D. 93. 
Opinions expressed la writings and 
lectures 

"Where question put to witness 
during pre-trial examination con¬ 
cerned Itself with writings of the 
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Witness, containing expressions of 
opinion contained in lectures pre¬ 
viously given by the witness before 
the learned societies, and plaintiff 
sought to elicit whether the asser¬ 
tions were true, question was rele¬ 
vant and witness should answer. 

U.S.—Baldwin-Lima-Hamilton Corp. 
V. Tatnall Measuring Systems Co., 
D.C.Pa., 22 F.R.D, 12. 

16. U.S.—Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., D.C. 
N.Y., 21 F.R.D. 347. 

16. U.S.—^Broadway & Ninety-Sixth 
St. Realty Co. v. Loew’s Inc., su¬ 
pra. 

17. U.S.—Broadway & Ninety-Sixth 
St. Realty Co. v. Loew's Inc., su¬ 
pra—^Bergstrom Paper Co. v. Con¬ 
tinental Ins. Co. of City of New 
York, D.aWis., 7 F.R.D. 648. 

18. U.S.—^U. S. V. 60.34 Acres of 
Land, More or Less, in Village of 
East Hills, Nassau County, N. Y., 
D.C.N.Y., 12 F.R.D. 440. 

19. U.S.—^U. S. V. 6.82 Acres of 
Land, More or Less, Bernalillo 
County, N. M., D.C.N.M., 18 P.R.D. 
196. 

20. U.S.—^Lewis v. United Air Lines 
Transport Corp., D.C.Pa., 32 F.Supp. 
21 . 

U. S. V. 6.82 Acres of Land, More 
or Less, Bernalillo County, N. M., 
D.C.N.M., 18 F.R.D. 195. 

21. U.S.—Beime v. Fitch Sanitari¬ 
um, Inc., D.C.N.Y., 20 F.R.D. 93. 
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not be permitted to have an examination, prior to 
trial, of the expert to obtain his opinion .22 If own¬ 
ership of personal property is in issue, questions as 
to the coverage of such property by insurance may 
be proper as relating to that issue.^S 

When a stenographic record exists as to the pro¬ 
ceedings of an administrative board, a pre-trial ex¬ 
amination of the members of the board may be im¬ 
proper to show orally what the record should show,^^ 
and it would be improper to examine the members 
to ascertain their mental processes in making the 
•determination, and the standards by which the de¬ 
termination was made.25 

It is stated in Discovery § 34 that pre-trial dis¬ 
covery should not be used to obtain the disclosure 
of hearsay testimony, and this rule is generally fol¬ 
lowed in the federal courts.26 Thus, in an action 
for damages resulting from a motor vehicle acci¬ 
dent where an insurer has conducted an investiga¬ 
tion, in a pre-trial examination of the investigator 
he may not be required to disclose statements made 
to him by persons who were witnesses to the acci¬ 
dent. ^ 7 

I 627. Privileged Matters 

Information which is protected under the doctrine of 
•privilege will not be required to be disclosed in pre-trial 
•deposition proceedings. 

Rule 26 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that the deponent may be 
examined with respect to any matter, not privileged, 
which is relevant to the subject matter involved in 


the pending action, and it has been stated that the 
word ^‘privileged” as so used refers to “privileges” 
as that term is understood in the law of evidence.28 

The Federal Rules of Civil Procedure governing 
the deposition-discovery procedure do not abolish 
the policy of withholding information based on a 
claim of privilege, 2 9 and a witness on pre-trial exam¬ 
ination may not be required to answer any question 
if the information disclosed would be protected un¬ 
der the rule of privilege but a person may not 
refuse to disclose information under a claim of 
privilege merely because the person desires to keep 
the information confidential,^! and there is no ab¬ 
solute privilege which protects a trade secret, or a 
confidential manufacturing process from disclo- 
sure.22 On the other hand, even though papers 
sought to be examined in connection with the taking 
of a pre-trial deposition would not be protected by 
a privilege recognized by law, the court may, never¬ 
theless, decline to require that they be produced 
for inspection where a balancing of the need of the 
party for inspection against the interest of the wit¬ 
ness in having the papers remain uninspected indi¬ 
cates that the balance is with the witness.23 

Since the protection of the statutes precluding 
disclosure of confidential communications may be 
waived, as stated in Witnesses § 306, the doctrine 
of privilege may not be invoked to avoid the dis¬ 
closure of a confidential communication if the 
protection afforded by the doctrine has been 
waived.34 A question whether a privilege has been 


22. U.S.—^Roberson v. Graham Corp., 
D.C.Mass., 14 F.R.D. 83—U. S. v. 
88 Cases, etc., of Bireley’s Orange 
Beverage, D.C.N.J., 5 F.R.D. 603. 

23. U.S.—^McDowell Associates, Inc. 
V. Pennsylvania R. R., D.C.N.T., 
142 F.Supp. 761. 

24. U.S.—^U. S. ex rel. Schlueter v. 
Watkins, D.C.N.T., 67 F.Supp. 664. 

25. U.S.—^U. S. ex rel. Schlueter v. 
Watkins, supra. 

26. U.S.—Colpak V. Hetterick, D.C. 
N.T., 40 F.Supp. 360—Gitto v. “Ita¬ 
lia,” Societa Anonima D1 Navlga- 
zione, Genova, D.C.N.T., 31 F.Supp. 
667. 

Matthies v. Peter F. Connolly 
Co., D.C.N.Y., 2 F.R.D. 277—Pop- 
pino V. Jones Store Co., D.C.M 0 ., 1 
F.R.D. 215—State of Maryland, for 
Use of Montvila, v. Pan-American 
Bus Lines, D.C.Md., 1 F.R.D. 213. 

27. U.S.—Colpak v. Hetterick, D.C. 
N.Y., 40 F.Supp. 360. 

Popplno V. Jones Store Co., D.C. 
Mo., 1 F.R.D. 216—State of Mary¬ 


land, for Use of Montvila v. Pan- 
American Bus Lines, D.C.Md., 1 F. 
R.D. 213. 

Admissions against interest 

A claim agent of an insurance 
company, not a party to the proceed¬ 
ing, may be questioned about any 
statement made to him by defendant 
containing admissions against inter¬ 
est. 

U.S.—Colpak V. Hetterick, D.C.N.Y., 
40 F.Supp. 360. 

28. U.S.—^Mitchell v. Roma, C.A.Pa., 
265 F.2d 633. 

Wild V. Payson, D.C.N.Y., 7 F.R. 
D. 495. 

Privilege as exception to general role 
Generally, a person is competent 
to testify to all matters within his 
knowledge on the taking of a deposi¬ 
tion, and privilege not to testify is 
exceptional, and must be asserted 
when such privilege exists. 

U.S.—^Lewis V. United Air Lines 
Transport Corporation, D.C.Pa., 31 
F.Supp. 617, modified on other 
grounds 32 F.Supp. 21. 
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29. U.S.—Mitchell v. Roma, C.APa., 
266 F.2d 633. 

30. U.S.—NekrasofE v. U. S. Rubber 

Co., D.C.N.Y., 27 F.Supp. 953— 

Grauer v. Schenley Products Co., 
D.C.N.Y., 26 F.Supp. 768. 

Eyiutuoyo Awani v. Public Nat. 
Bank of N. Y., D.C.N.Y., 12 F.R.D. 
263—^Banco Naclonal De Credlto 
Ejidal, S. A., v. Bank of America 
Nat. Trust & Sav. Ass’n, D.C.Cal., 
11 P.R.D. 497. 

D.C.—^McCarthy v. Benton, D.C., 13 
P.R.D. 464—O’Donnell v. Breunm- 
ger, D.C., 9 P.R.D. 246. 

31. U.S.—Johnstone v. Campbell, D. 
C.Mass., 23 P.R.D. 234. 

32. U.S.—Sandee Mfg. Co. v. Rohm 
& Haas Co., D.C.I11., 24 F.R.D, 63. 

Protection of trade secrets and secret 
formula from disclosure on pre¬ 
trial examination see infra § 630. 

33. U.S.—^Eastern States Petroleum 
Co. v. Asiatic Petroleum Corpora¬ 
tion, D.C.N.Y., 27 F.Supp. 121. 

34. U.S.—Brockway Glass Co. v. 
Hartford-Emplre Co., D.C.N.Y., 36 
F.Supp. 470. 
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waived should be disposed of at the taking of the 
deposition.35 

The doctrine of privileged communications is ap¬ 
plied to state secrets and to information acquired 
by public ofiScers, as discussed in Witnesses § 264, 
so that when, on pre-trial examination, information 
is sought which is privileged either as a state secret 
or as information acquired by a public official in the 
performance of his official duties, the courts gen¬ 
erally will not require that such information be dis¬ 
closed,36 and will authorize an examination to obtain 
such information only if the government involved, 
or a proper representative of that government, deter¬ 
mines that the information may be disclosed.37 The 
doctrine of privileged communications does not, 
however, bar a person from any pre-trial examina¬ 
tion of a government officer, agent, or employee rela¬ 
tive to information acquired by the officer, agent, 
or employee in the course of his official duties.38 

The doctrine of privileged communication applies 
when a person furnishes information to a proper 
government official as to a violation of law, and be¬ 
cause a confidential relationship then exists between 
the government and the informer, the courts will 
neither require nor permit the disclosure of such 
information on pre-trial examination,36 and such 
information may be obtained only with the consent 
of the government involved.*^® 

On pre-trial examination a person may assert the 
privilege against self-incrimination granted by the 
Fifth Amendment of the Constitution of the United 
States but a person may not avoid disclosure by 
asserting the privilege against self-incrimination 


where it is clear that the answers required would 
not be incriminatory, or would not lead to prosecu¬ 
tion for any federal crime,^3 where the questions 
propounded are only of a general nature,^3 or where 
it appears that the only crimes that might be dis¬ 
closed would be barred by limitations.^^ 

Article 1, § 6, clause 2 of the Constitution of the 
United States is to the effect that members of con¬ 
gress shall not be questioned in any other place for 
any speech or debate in either house, and since this 
provision is to be liberally construed, as stated in 
United States § 18, it follows that on pre-trial exam¬ 
ination a member of congress will not be required 
to disclose his voting record in congress or the rea¬ 
sons therefor.^6 

The federal law which prohibits the disclosure 
by governmental officers or employees of the con¬ 
tents of a federal income tax return does not 
create a privilege in an individual from being 
compelled in pre-trial deposition proceedings to 
disclose his own income tax return, providing the 
information is relevant in the pending action 
and once a person has made the amoimt of his 
income an issue in litigation, it becomes a legiti¬ 
mate subject of inquiry, and he can no longer 
claim that the information contained in his federal 
income tax return is confidential. Accordingly, if 
the return or a copy thereof is in his own posses¬ 
sion he may be compelled to disclose it,^*^ and if 
he does not have in his custody or possession a copy, 
he may be compelled to obtain a copy from the gov¬ 
ernment.^ 3 

In a deposition proceeding a deponent will not be 


35. N.Y.—Steingut v. Guaranty 

Trust Co. of New York, D.C.N.Y., 
1 F.R.D. 723. 

P.C.—^Butts v. Sears, Roebuck & Co., 
DC., 9 F.R.D. 58. 

36. D.C.—^McCarthy v. Benton, D.C., 
13 F.R.D. 454. 

Xnformation. acquired wliile employed 
by fiTovemment 

Where any information which at¬ 
torney migrht have had, concerning 
action by administrator of wag-e and 
hour division of Department of La¬ 
bor to enjoin partnership from vio¬ 
lating' Fair Labor Standards Act, had 
been obtained In course of relation¬ 
ship as attorney for Department of 
Labor, such information was privi¬ 
leged and deposition of attorney 
could not be taken. 

U.S.~McComb v. Albel, D.GN.Y., 100 
F.Supp. 752. 

37. Znfoxmatloii sought of foreign 
government ofdoial 

Whether testimony sought to be 
adduced from a witness associated 


with the Office of the Custodian of 
the Department of the Secretary of 
State of the Dominion of Canada was 
privileged was for the determination 
of the Canadian government or its 
representative whose deposition was 
sought. 

U.S.—Cronan v. Dewavrin, D.C.N.Y., 
9 F.R.D. 337. 

38. Contents of statement made by 
plaintiff to revenue agent 
Under Federal Rule concerning 
scope of examination on the taking 
of testimony, by deposition, for pur¬ 
pose of discovery or use as evidence 
In an action, an internal revenue 
agent would be reaulred to answer 
plaintilTs questions on deposition be¬ 
fore trial of action against collector 
of internal revenue, where questions 
concerned statements made by plain¬ 
tiff to agent, and answers sought 
would probably form part of collec¬ 
tor’s case. 

U.S.—'Brewer v, Hassett, D.C.Mass., 
2 F.R.D. 222. 


39. U S.—U. S. V. Deere & Co., D.C. 
i Minn., 9 F.RD. 523. 

40. U.S.—^U. S. V. Deere & Co., su¬ 
pra. 

41. U.S.—^Frierson v. McIntyre, D. 
C.Va., 161 F.Supp. 6—Rubenstein 
V. Kleven, D.C.Mass., 160 F.Supp. 
47. 

U. S. V. Fishman, D.C.N.Y., 16 P. 
R.D. 124. 

42. U.S.—U. S. V. Costello, C-A.N.Y., 
222 F.2d 666, certiorari denied 76 S. 
Ct. 62, 350 U.S. 847, 100 L.Ed. 755. 

43. U.S.—^U. S. V. Costello, supra. 

44. U.S.—^U. S. V. Costello, supra. 

45. U.S.—Smith v. Crown Publish¬ 
ers, Inc., D.C.N.Y.. 14 P.R.D. 614. 

46. U.S.—Kingsley v. Delaware, L. 
& W. R. Co., D.C.N.Y., 20 F.R.D. 
166. 

47. U.S.—^Kingsley v. Delaware, L. 
& W. R. Co., supra. 

48. U.S.—^Kingsley v. Delaware, L. 
& W. R. Co., supra. 
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required to disclose what transpired before a grand 
jury in a proceeding in which he testified,and such 
information may not be obtained from a deponent 
unless he voluntarily wishes to disclose it.®® 

On pre-trial examination a federal court will not 
require a disclosure of a confidential communication 
between an accountant and his client where such 
communications are privileged.®^ 

Persons reporting news. It is stated in Witnesses 
§ 259 that the rule of privileged commxmications 
does not, in the absence of statute, extend to com¬ 
munications to newspaper reporters, so that where 
no statutory privilege exists in favor of news re¬ 
porters, a reporter may not refuse to disclose in¬ 
formation on pre-trial examination on the grounds 
that the information was obtained as a confidential 
communication ;®2 but the situation is different 
where the rule of privilege is extended by statute to 
news reporters or editors, and, where such is the 
case, such persons may be entitled to refuse to dis¬ 
close information at a pre-trial examination under a 
claim of privilege.®^ Whether the privilege does 
or does not exist will depend on state law, in the 
absence of any federal rule or statute,®^ and the 
claim of privilege may be determined in the district 
where the deposition is taken even though that is 
not the district where the suit is pending.®® 

Physician and patient If a confidential communi¬ 
cation between a physician and his patient is pro¬ 
tected by privilege, as discussed in Witnesses §§ 
293-301, a federal court will not require the dis¬ 
closure of such communication in a pre-trial depo¬ 
sition proceeding,®® and privilege may be invoked 
whether the person being examined is patient or 
physician.®*^ The doctrine of privileged communica¬ 


tions does not protect a patient from being required 
on pre-trial examination to disclose whether he was 
treated professionally, and if so, the names of the 
physicians who treated him and the dates he received 
treatment.®® Under state law that will be recog¬ 
nized by the federal courts, a patient may by of¬ 
fering himself as a witness waive the right to in¬ 
voke on pre-trial examination the rule that a con¬ 
fidential commimication between the patient and his 
physician is privileged,®® but there is a waiver 
only if the examination as to the confidential com¬ 
munication is sought after the patient has offered 
himself as a witness.®® 

§ 628. - Matters Covered by Attorney- 

Client Privilege 

A disclosure of Information which is protected by 
the attorney-client privilege will not be required in pre¬ 
trial deposition proceedings; but the attorney-client 
privilege does not protect all Information that is in the 
possession of an attorney. 

While a party to an action in the federal courts 
may conduct a pre-trial examination of his adver¬ 
sary's attorney, as stated supra § 559, the exam¬ 
ination is subject to the right of the attorney to 
claim the attorney-client privilege when necessary 
during the course of the examination.®i Accord¬ 
ingly in taking the deposition of a person, the pre¬ 
trial examination may not be used to compel the dis¬ 
closure of privileged commxmications between an 
attorney and his client,®® the general rule being 
that matters are confidential which the attorney 
came into possession of by reason of communica¬ 
tions made to him by his client, or advice given 
thereon to his client in the course of his professional 
employment.®® 


49. U.S.—Arlin§rton Glass Co. v. 
Pittsburgh Plate Glass Co,, D.C.I11., 
24 F.R.D. 60. 

60. U.S.—Arlington Glass Co. v. 

Pittsburgh Plate Gleiss Co., supra. 
51. U.S.—^Berdon v. McDuff, D.C. 
Mich., 16 F.R.D. 29. 

62. U.S.—Garland v. Torre, C.A.N. 
Y., 259 F.2d 546. 

63. U.S.—Ex 'parte Sparrow, D.C. 
Ala., 14 F.R.D. S61. 

64. U.S.—^Bx parte Sparrow, supra. 

65. U.S.—^Ex parte Sparrow, supra. 

56. U.S.—^Padovanl v. Liggett & My¬ 
ers Tobacco Co., D.C.N.T., 23 F.R.D. 
265. 

Patient need not reveal Information 
given by physician 
U.S.—^Baum v. Pennsylvania R. Co., 
D.C.N.T., 14 P.R.D. 898. 

Physician’s examination 
The court rule concerning physical 


and mental examination of parties 
Impliedly recognizes that a physi¬ 
cian’s examination of a party is priv¬ 
ileged, unless the privilege is waived 
by pursuing course referred to in 
rule. 

U.S.—Lewis V. United Air Lines 
Transport Corporation, D.C.Pa., 32 
F.Supp, 21. 

57. U.S.—^Padovani v. Liggett & My¬ 
ers Tobacco Co., D.C.N.Y., 23 F.R.D. 
255. 

58. U.S.—Baum v. Pennsylvania R. 
Co., D.aN.T., 14 P.R.D. 398. 

59. U.S.—^Reynolds Metals Co. v. 
Tturblde, C.A.Or., 268 F.2d 321, 
certiorari denied 79 S.Ct. 66, 356 
U.S. 840, 3 L,Ed.2d 76. 

60. U.S.—^Reynolds Metals Co. v. 
Yturblde, supra. 

61. U.S.—Sagorsky v. Malyon, D.C. 
N.T., 12 P.R.D. 486. 
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62. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 386, 329 U.S. 496, 91 L.Ed. 
451. 

Grauer v. Schenley Products Co., 
D.C.N.Y., 26 F.Supp. 768. 

Goldberg v. Travelers Fire Ins. 
Co.. D.C.N.Y., 11 F.R.D. 666—Jen¬ 
kins V. Pennsylvania R. Co., D.C. 
N.Y., 9 P.R.D. 297. 

Member of association, as cUeut of 
association lawyer 
Where association was organized 
for purpose of prosecuting suit, and 
each individual member of associa¬ 
tion was a client of the association 
lawyer, a conversation between a 
member of the association and asso¬ 
ciation counsel, wherein legal advice 
was sought, would be privileged from 
disclosure on pre-trial examination, 
U.S.—Schwartz v. Broadcast Music, 
DC.N.Y., 16 F.R.D. 31. 

63. U.S.—Bierman v. Marcus, D.C. 
N.J., 122 F.Supp. 260—Grauer v. 
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The doctrine of privilege may not be invoked to 
prevent a pre-trial examination of an attorney as 
to matters which do not come within the purview of 
the attorney-client privilege,®*^ and, where relevant 
and nonpnvileged facts remain hidden in the files 
of an attorney, and where production of such facts 
is essential to the preparation of the adversary’s 
case, the doctrine of privileged communications 
ordinarily will not prevent a pre-trial examination 
to obtain a disclosure of such facts.®® 

When an attorney has done work in anticipation 
of litigation or in preparation for trial, his work, 
sometimes referred to as the '‘work product of the 
attorney,” may be protected from pre-trial examina¬ 
tion, as discussed supra § 623, but the protection of 
the attorney-client privilege does not prevent an at¬ 
torney from being required to disclose information 
which he has acquired from a witness while acting 
for his client in anticipation of litigation.®® On pre¬ 
trial examination an attorney may not be compelled 
to disclose all information which he has that is rele¬ 
vant and not privileged,®*^ and he may not be re¬ 
quired to disclose information that is outside the 
scope of permissible discovery and which would 
be in contravention of the public policy imderlying 
the orderly prosecution or defense of claims.®® 
Thus, an attorney may be protected from an un¬ 
warranted examination of his files,®® or from an 
examination designed to ascertain his mental proc¬ 


esses,*^® or from an examination to secure written 
statements, private memoranda, or personal recol¬ 
lections prepared or formed in the course of his 
legal duties.71 The court may refuse to require an 
attorney to disclose on examination prior to trial 
his retainer agreement with his client,72 although 
an attorney may be required at such an examination 
to disclose the date the attorney was retained by the 
client.*^® An examination prior to trial of an at¬ 
torney’s interest in the subject matter of the litiga¬ 
tion may not be improper.*^^ 

The protection of the attorney-client privilege may 
be invoked on pre-trial examination even though the 
client is a public body.*^® 

Since the doctrine of attorney-client privilege may 
not be invoked to protect an attorney from pre-trial 
examination as to matters which do not come within 
the scope of the privilege, it may not be invoked to 
protect the client from a pre-trial examination as to 
such matters,*^® and a person may not refuse to 
answer a material and relevant question of fact on 
the ground that his information came from or 
through his attomey.^*^ 

On pre-trial examination the doctrine of privilege 
may not be invoked to prevent the disclosure of 
information communicated to an attorney by a per¬ 
son who was not the client of the attorney,*^® and 
the doctrine may not be invoked to prevent the dis¬ 
closure of information obtained while an attorney 


Schenley Products Co., D.C.N.Y., 
26 P.Supp. 768. 

64. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Goldberg v. Travelers Fire Ins. 
Co., B.C.N.T., 11 F.R.D. 566—Jen¬ 
kins V. Pennsylvania R. Co., D.C. 
N.Y., 9 F.R.D. 297. 

65. U.S.—Hickman v Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Goldberg v. Travelers Fire Ins. 
Co., D.C.N.Y., 11 F.R.D. 566—Jen¬ 
kins V. Pennsylvania R. Co., D.C. 
N.Y., 9 P.R.D. 297. 

Commnnicatioii to Investigator re- 
ceived by attorney 
Where plaintiff in automobile ac¬ 
cident case made a statement con¬ 
cerning accident to Insurance compa¬ 
ny investigator who turned it over 
to plaintiff’s attorney, statement was 
not privileged communication and 
did not become so by being received 
ultimately by attorney, and defend¬ 
ant would be entitled to obtain copy 
of statement on pre-trial examina¬ 
tion. 

U.S.—Bough V, Lee, D.C.N.Y., 29 F. 
Supp. 498. 


68. U.S.—Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Stone V. Grayson Shops, D.C.N. 
Y., 8 F.R.D. 101. 

D.C,—O’Donnell v. Breuninger, D.C., 
9 F.R.D. 245. 

67. U.S.—Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Goldberg v. Travelers Fire Ins. 
Co., D,C.N.Y., 11 F.R.D. 566—State 
of Maryland, to Use of Peters, v. 
Baltimore & O. R. Co., D.C.Pa., 7 
P.R.D. 666. 

68. U.S.—^Hickman v. Taylor, Pa,, 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

69. U.S.—^Hickman v. Taylor, supra. 
Goldberg v. Travelers Fire Ins. 

Co.. D.C.N.Y., 11 F.R.D. 666—Jen¬ 
kins V. Pennsylvania R. Co., D.C. 
N.Y., 9 F.R.D. 297. 

70. U.S.—Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Goldberg v. Travelers Fire Ins. 
Co., D.C.H.Y., 11 F.R,D. 666—Jen¬ 
kins V. Pennsylvania R. Co., D.C. 
N.Y., 9 F.R.D. 297. 

71. U.S.—Hickman v, Taylor, Pa., 
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67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

72. U.S.—^Mllls Music, Inc, v. Crom¬ 
well Music, Inc., D.C.N.Y,. 14 F.R. 
D. 411. 

73. U.S.—Stelngut v. Guaranty Trust 
Co. of New York, D.C.N.Y., i F.R.D. 
723. 

74. U.S.—^Mills Music, Inc. v. Crom¬ 
well Music, Inc., D.C.N.Y., 14 F.R.D. 
411. 

75. Bridge Oonunlssloii as ollent 
U.S.—Connecticut Mut. Life Ins. Co. 

V. Shields, D.C.N.Y., 18 P.R.D. 448. 

76. DjC.—O'D onnell v. Breuninger, 
D.C., 9 F.R.D. 246. 

Disolosnre of fact of consultation 
with attorney 

Questions, propounded to defend¬ 
ant on oral pre-trial examination in 
denaturalization suit, as to whether 
he had previously consulted a certain 
attorney, and as to who had referred 
him to attorney, did not invade con¬ 
fidential attorney-client relationship. 
U.S.—U. S. V. Boano, D.C.N.Y., 16 F. 
R.D. 379. 

77. D.C.—O'Donnell v. Breuninger, 
D.C., 9 F.R.D. 246. 

78. U.S.—Rediker v. Warfield, D.C. 
N.Y., 11 F.R.D. 126. 
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was acting for a person in a capacity other than 
that of attorney,79 and the doctrine may not be 
invoked to prevent the examination of one who is 
not a lawyer but is an expert in a scientific field, 
even though he has been retained by an attorney 
in the preparation of the case.^o 

On pre-trial examination when the assertion is 
made that the information sought is privileged be¬ 
cause of the existence of the attorney-client rela¬ 
tionship, it is for the court to determine whether 
the facts justify the allow'ance of the assertion.*^ 

Waiver of privilege. Matters which are within 
the purview of the attorney-client privilege may be 
inquired into at a pre-trial examination only if 
the privilege is waived.82 When a client testifies as 
to a specific communication to his attorney, it is a 
waiver of the attorney-client privilege as to all oth¬ 
er communications to the attorney on the same 
matter,93 and where a client offers, as by affidavit, 
his own testimony as to the nature of the retainer of 
his former attorneys, he will be deemed to have 
waived the rule of privileged communications, and 
on pre-trial examination he may be required to tes¬ 
tify to the nature and extent of the retainer.®^ 

§ 629. Postponement of Examination as to 
Damages until Liability Determined 

If a case can be tried In separate parts, first on the 
question of liability, and, thereafter, if liability is estab¬ 
lished, on the question of damages, the court may re¬ 
quire that pre-trial depositions as to damages be post¬ 
poned until after liability has been established. 


The general principles applicable in the federal 
courts to discovery on the issue of damages,85 were 
announced by the supreme court,^® in a case which, 
although antedating the Federal Rules of Civil 
Procedure, is regarded as good law under the 
Rules.87 These principles are to the effect that when 
a suit is triable in separate parts, one affecting the 
right or liability, and the other affecting the measure 
of recovery, discovery as to damages will commonly 
be postponed until the right or liability has been es¬ 
tablished or declared.88 When a suit is triable by 
a judge and jury, discovery on damages may not 
practicably be delayed, since proof on that issue is 
presented along with proof on liability.89 Thus, if 
discovery on the question of damages would be 
burdensome or oppressive, the court may decline to 
permit such an examination until after liability has 
been established,®9 but if it is not shovvm that the 
examination as to damages would be burdensome or 
oppressive the court may decline to postpone it.®^ 

The principle that discovery on the issue of dam¬ 
ages should be denied until after liability has been 
established has been applied in suits for copyright 
infringement,®® but it has been held not to apply in 
suits for patent infringement;®® and it has been held 
that in an action for libel, if defendant wishes to 
know in advance of trial the special damages plain¬ 
tiff claims, defendant may obtain such information 
through the use of the pre-trial discovery proce¬ 
dure.®^ 


79. U.S.—^Bierman v. Marcus, D.C. 
N.J., 122 F.Supp. 250. 

Attorney as sreneral tmsiness agrent 

U.S.—Comerclo E Industria Continen¬ 
tal, S. A. V. Dresser Industries, 
Inc., D.C.N.T., 19 F.R.D. 265. 

Attorney aotlnff as adjuster or liu 
-restifirator 

U.S.—Reiss V. British General Ins. 
Co., D.C.N.T., 9 F.R.D. 610. 

Attorney aotingr as corporate officer 
U.S.—Stone v. Grayson Shops, D.C.N. 
T., 8 F.R.D. 101. 

80. U.S.—Sachs v. Aluminum Co. of 
America, C.C.A.Ohio, 167 F.2d 570. 

Lewis V. United Air Lines Trans¬ 
port Corporation, D.C.Pa., 31 F. 
Supp. 617, modified on other grounds 
32 F.Supp. 21. 

Cold Metal Process Co. v. Alumi¬ 
num Co. of America, D.C.Ohio, 7 F. 
R.D. 425. 

81. U.S.—^Bierman v. Marcus, D.C. 
N.J., 122 F.Supp. 250. 

82. U.S.—^Blerman v. Marcus, supra. 
Miller v. Sun Chemical Corp., D. 

C.N J., 12 F.R.D. 181. 


Effect of pleading 
Where defendants alleged in their 
answer that one of defendants paid a 
portion of royalties referred to in an¬ 
swer to another defendant “on ad¬ 
vice of counsel,** any privilege at¬ 
taching to documents or conversa¬ 
tions between defendants and coun¬ 
sel relating to advice referred to in 
answer was waived, and such docu¬ 
ments sought by plaintiff on exam¬ 
ination of defendants before trial 
were not privileged communications. 
U.S.—Smith V. Bentley, D.C.N.Y., 9 F. 
R.D. 489. 

83. U.S.—Bierman v. Marcus, D.C. 
N.J., 122 F.Supp. 250. 

84. U.S.—^Mason v. New York Cent 
R. Co., D.C.N.Y., 9 F.R.D. 334. 

85. U.S.—Orgel v. Clark Boardman 
Co., D.C.N.Y., 20 F.R.D. 31—Dono¬ 
hue V. W. W. Sly Mfg. Co., D.C. 
Ohio, 20 F.R.D. 20. 

86. U.S.—Sinclair Refining Co. v. 
Jenkins Petroleum Process Co., Me., 
53 S.Ct 736, 289 U.S. 689, 77 L.Ed. 
1449, 88 A.L.R. 496. 

87. U.S.—Orgel v. Clark Boardman 
Co., D.C.N.Y., 20 F.R.D. 81. 
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88. U.S.—Sinclair Refining Co. v. 
Jenkins Petroleum Process Co., Me., 
53 S.Ct 736, 289 U.S. 689, 77 L.Ed. 
1449, 88 A.L.R. 496. 

Donohue v. W. W. Sly Mfg. Co., 
D.C.Ohio, 20 F.R.D. 20. 

89. U.S.—Sinclair Refining Co. v. 
Jenkins Petroleum Process Co., 
Me., 53 S.Ct 736, 289 U.S. 689, 77 
L.Ed. 1449, 88 A.L.R. 496. 

Orgel V. Clark Boardman Co., 
D.C.N.Y., 20 F.R.D. 31—Donohue 
V. W. W. Sly Mfg. Co., D.C.Ohio, 
20 F.R.D. 20. 

90. U.S.—Orgel v. Clark Boardman 
Co., D.C.N.Y., 20 P.R.D. 31. 

91. U.S.—Smith v. Bentley, D.C.N. 
Y., 9 F.R.D, 489—^Binger v. Unger, 
D.C.N.Y., 7 P.R.D. 121—-Application 
of Zenith Radio Corporation, D.C. 
Pa., 1 F.R.D. 627—^The Exermont, 
D.C.N.Y., 1 P.R.D. 674. 

92. U.S.—Orgel v. Clark Boardman 
Co., D.C.N.Y., 20 F.R.D. 31. 

93. U.S.—^Donohue v. W. W. Sly Mfg. 
Co.. D.C Ohio, 20 F.R.D 20. 

94. U.S.—Mil-Hall Textile Co. v. 
Dun & Bradstreet Inc., D.C.N.Y., 
160 F.Supp. 778. 
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§ 630. Examination as to Particular Matters 

The permissible scope of pre-trial depositions may 
extend to a wide variety of matters. 

Subject to the restrictions on the scope of a pre¬ 
trial examination discussed supra § 614, the per¬ 
missible examination in taking a pre-trial deposi¬ 
tion may cover such matters as business relations 
between persons,negotiations conducted in arriv¬ 
ing at a contract,sales of products,source from 
which money was received,^S consideration paid or 
received,profits earned,^ credit rating reports,^ 
the circumstances under which a stock certificate 
was transferred,^ steps taken in furtherance of 
scheme to defraud,^ and the monopolistic character 
of plaintiff.s If not otherwise objectionable, a per¬ 
son may be interrogated as to conversations which 
are relevant to the action,® and, where it is pertinent 
to the subject matter of the suit, the interrogation 
may be as to insurance coverage.^ 

In an action where the validity of an arbitration 
award is in issue, on interrogatories propounded 
to the arbitrators it would not be improper to inquire 
whether in arriving at their award they determined 
specific issues in the case,® but questions seeking to 
determine the specific amount of damage which was 
included in the award on account of each particular 
claim would be improper since it would be an at- 
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tempt to open the question as to whether the decision 
of the arbitrators on each issue was correct.® 

Trade secrets. In a pre-trial deposition proceed¬ 
ing the mere fact that the information sought con¬ 
stitutes a trade secret does not necessarily protect 
such information from disclosure,and no absolute 
privilege exists which protects a trade secret from 
such a disclosure, as stated supra § 627. However, 
the courts at their discretion may protect a trade 
secret from disclosure where it does not appear to be 
of such importance in its bearing on the case as to 
require that it be disclosed.^! 

§ 631. - Circumstances of Accident or In¬ 

jury and Causes Thereof 

If the circumstances of an accident or Injury are 
In issue, the pre-trial examination in taking a deposition 
may be to ascertain particular acts of negligence, or 
acts constituting breach of warranty. 

In a suit where the circumstances of an accident 
or injury are in issue, a party may take a pre-trial 
deposition to discover the particular acts of neg¬ 
ligence which it is claimed are involved,or the 
acts which it is contended constitute a breach of war¬ 
ranty.^® For example, providing it is pertinent to 
the issues of the case, the examination may be as 
to the identity and ownership of a motor vehicle,!^ 
whether at the time of the accident it was being 


95. Details of every tSKUisactloii not 
required 

U.S.—Gnnnell Co. v. National Bank 
of Far Rockaway, D.C.N.T., 1 F.R. 
D. 767. 

96. IT.S.—^Machinoimport v. Clark 
Equipment Co., D.C.N.T., 11 F.R.D. 
55. 

97- U.S.—Conmar Products Corpora¬ 
tion V. Lamar Slide Fastener Cor¬ 
poration, B.C.N.Y., 2 P.R.D, 154. 
Imports and sales 

In buyer’s action for breach of con¬ 
tract for sale of imported rayon, 
wherein seller relied on contract pro¬ 
vision exonerating it in event breach 
was for reason beyond its control, 
contending that it had not received 
imports suflacient to make delivery, 
defendant would be required to give 
plaintiff information sought with re¬ 
spect to imports and sales, interre¬ 
lationship of defendant with other 
corporations in line of business, etc. 
U.S.—^Mills V John J. Ryan & Sons, 
D.C.N.Y., 14 F.R.D. 191. 

98. U.S.—Conmar Products Corpo¬ 
ration V. Lamar Slide Fastener Cor¬ 
poration, D.C.N.Y., 2 F.R.D. 154. 

99. U.S.—Conmar Products Corpo¬ 
ration V. Lamar Slide Fastener 
Corporation, supra. 

1. U.S.—^Lundberg v. Welles, D.C.N. 
T., 93 P.Supp, 359. 


2. Whether facts contained in credit 
report were true 

In deposition proceedings where de¬ 
fendant was being cross-examined 
and plaintiff presented report of rat¬ 
ing by Dun & Bradstreet covering 
defendant and his business, and de¬ 
fendant was asked whether he agreed 
with contents of the statement or 
whether the facts included were 
true, it was held that defendant 
should answer the question since it 
is right of cross-examiner to find out 
from witness whether facts stated 
either in signed or unsigned state¬ 
ments are true, if pertinent, and if 
they relate to him or to his business. 
Rating made by Dun & Bradstreet 
of defendant would be matter about 
which inquiry could be made of de¬ 
fendant, since such ratings are relied 
on by those engaged in commercial 
pursuits. 

U.S.—Champion Spark Plug Co. v. 
Reich, D.C.MO., 7 F.R.D. 687. 

3. U.S.—^Meehan v. Schenley Dis¬ 
tillers Corporation, D.C.N.Y.,‘ 27 F. 
Supp. 989. 

4. U.S.—Conmar Products Corpora¬ 
tion V. Lamar Slide Fastener Cor¬ 
poration, D.C.N.Y.. 2 P.R.D. 154. 

5- U.S.—Checker Cab Mfg. Corpora¬ 
tion V. Checker Taxi Co., D.C.Mass., 
3 F.R.D. 228. 


6. U.S.—^Ealser-Frazer Corp. v. Otis 
& Co., D.C.N.Y., 11 F.R.D. 60— 
Vassardakis v. Parish, D.C.N.Y., 2 
P.R.D. 207. 

7. Uahllity insTiraiioe on motor ve¬ 
hicle 

In action arising out of automobile 
accident, plaintiff could examine de¬ 
fendant before trial on all Issues re¬ 
lating to any liability insurance car¬ 
ried by it on motor vehicle of code¬ 
fendant at time and place of automo¬ 
bile accident. 

U.S.—Orgel V. McCurdy, D.C.N.Y., 8 
P.R.D. 686. 

8. U.S.—^La Cotonniere De Moislains 
V. H & B American Mach. Co., D.C. 
Mass., 19 F.R.D. 6. 

9. U.S.—^La Cotonniere De Moislains 
V. H & B American Mach. Co., su^ 
pra, 

10. U.S.—^Radio Receptor Co. v. Gen¬ 
eral Motors Corporation, D.C.N.Y,, 1 
F.R.D. 167. 

11. U.S.—Sandee Mfg. Co. v. Rohm 
& Haas Co., D.C.I11., 24 F.R.D. 63. 

12. U.S.—Smith v. Piper Aircraft 
Corp., D.C.Pa., 18 P.R.D. 169. 

13. U.S.—Smith v. Piper Aircraft 
Corp., supra. 

14. U.S.—^Norton v. Cooper Jarrett, 
Inc., D.C.N.Y., 1 F.R.D. 92. 
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operated under the control of one party or his 
agent,the condition of the vehicle and its equip¬ 
ment,and the condition of the highway and sur¬ 
rounding terrain.17 

In a suit against the seller for injury sustained 
from the consumption of sugar containing glass, 
plaintiff was entitled to interrogate as to whether 
there had been other complaints or accidents arising 
out of the sale of sugar from the same container, 
and in a suit for damages for death where it was 
alleged that death was caused by an improperly 
manufactured substance being introduced into the 
body, and suit was against the manufacturer of the 
substance, on pre-trial examination questions seek¬ 
ing to elicit facts surrounding the manufacture of 

S. Suppression; 

§ 632. Suppression 

A pre-trial deposition may be suppressed bacause It 
was taken without leave of court where leave of court 
was required, or because of a failure to follow require¬ 
ments as to signing by the deponent; but usually a 
deposition will not be suppressed because leading ques¬ 
tions were asked, or because of assistance given the 
deponent In answering the questions. 

The court may properly suppress a pre-trial depo¬ 
sition which was taken without leave of court where 
leave of court was required,^^ and a deposition may 
be suppressed because of the failure to follow the 
procedure prescribed by Rule 30 (e) of the Fed¬ 
eral Rules of Civil Procedure relative to the signing 
of the deposition by the witness,^^ unless there has 
been a waiver of this requirement^^ If deponent 
is unavailable for signing after the deposition has 
been transcribed, Rule 30 (e) provides that the 
officer may sign the deposition, and if this procedure 
is followed the deposition will not be suppressed 
because it was not signed by deponent.27 


the substance were proper.^^ On pre-trial exam¬ 
ination in a suit for damages for improper admin¬ 
istration of an anesthesia, it would be proper to in¬ 
terrogate the anesthetist concerning the probable 
consequences of accidental introduction of an im¬ 
proper substance into the spinal cord,20 and to in¬ 
quire concerning any possible explanation of pa¬ 
tient’s post-operative condition.^! 

In a tort action where it is alleged that injury was 
sustained as a result of the use of a certain sub¬ 
stance, a disclosure may not be required in a pre¬ 
trial deposition proceeding of the secret formula of 
the substance, although a disclosure may be re¬ 
quired of the ingredients used in compounding the 

substance.2S 

Use and Effect 

A deposition will not be suppressed because of 
insufficient time between the giving of the notice 
and the taking of the deposition where it does not 
appear that this period of time was unreasonably 
short^S Where a party requests that documents 
be produced so they may be used in taking the depo¬ 
sition of a witness, but the request to produce the 
documents is informal and not in accordance with 
procedural requirements, the fact that the documents 
are not produced does not necessarily require that 
the deposition be suppressed.29 

If deponent, on cross-examination, refuses to di¬ 
vulge his place of residence and occupation, the 
court, on motion, should strike the entire deposi¬ 
tion,®® and this should be done on the ground that 
there has been a substantial deprivation of the right 
of cross-examination.®! The fact that an attorney 
asks leading questions of his own witness does not 
necessarily require the suppression of the deposition 
on motion by the other party.®® If in taking a 


15. U.S.—^Norton v. Cooper Jarrett, 
Inc., supra. 

16. U.S.—Floe V. Plowden, D.C.S.C., 
10 F.R.D. 604—^Norton v. Cooper 
Jarrett, Inc., D.C.N.T., 1 F.R.D. 
92. 

Condition of airplane 

U.S.—^Lewis V. United Air Lines 
Transport Corporation, I).C.Conn., 
27 F.Supp. 946. 

17. Fliysical facts, such as character 
of pavement, location of ditches, 
side roads, curves, and elevations 
may be ascertained. 

U.S—Floe V. Plowden, D.C.S.C., 10 
P.R.D. 604. 

18. U.S.—^Benevento v. A & P. Pood 
Stores, D.C.N.Y., 26 F.Supp. 424. 

19. U.S.—Russo V. Merck & Co., D.C. 
R.I., 21 P.R.D. 237. 

36A C.J.S.—67 


20. U.S.—^Macrlna v. Smith, D.C.Pa., 
18 P.R.D. 254. 

21. U.S.—^Macrina v. Smith, supra. 

22. U.S.—Glick V. McKesson & Rob¬ 
bins, D.C.MO., 10 P.R.D. 477. 

23. U.S.—Glick v. McKesson & Rob¬ 
bins, supra. 

24. U.S.—Savage v. Isthmian S. S. 
Co., D.C.Pa., 6 P.R.D. 311. 

25. U.S.—^Porter v. Seas Shipping 
Co., D.C.N.T., 20 F.R.D. 108. 

28. Physical presence of connsel 
Physical presence of counsel of 
record had the nature and effect of a 
stipulation within meaning of Fed¬ 
eral Rule of Civil Procedure provid¬ 
ing that deposition shall be signed 
by deponent unless parties, by stipu¬ 
lation, waive the signing, and there¬ 
fore subsequent filing of motion to 
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suppress deposition because It was 
not signed by deponent was without 
cogency. 

D.C.—Genyard v. Jones, D.C., 18 F. 
R.D. 204. 

27. U.S.—^Porter v. Seas Shipping 
Co., D.C.N.T., 20 P.R.D. 108. 

28. U.S.—^Radlo Corp. of America v. 
Rauland Corp., D.C.Ill., 21 F.RJ:>. 
113. 

29. U.S.—^Radlo Corp. of America v. 
Rauland Corp., supra. 

3a D.C.—^Du Beau v. Smlther and 
Mayton, Inc., 203 P.2d 396, 92 U.S. 
App-D.C. 213, 37 A.L.R.2d 733. 

31. D.C.—^Du Beau v. Smlther and 
Mayton, Inc., supra. 

32. U.S.—McLenaghan v. Billow, D. 
C.Del., 161 F.Supp. 836, afi^rmed, C. 
A, 260 F.2d 360. 
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deposition matter is included which is protected 
under the doctrine of privilege, the proper way to 
enforce the privilege may be by the suppression of 
the deposition.23 Evidence obtained from a person 
not a party to the action through the improper use 
of the subpoena process may be suppressed by the 
court.34 

When a deposition is taken on written interroga¬ 
tories, the fact that the witness was assisted by an 
attorney in answering the questions is not cause for 
suppressing the deposition,35 and the deposition will 
not be suppressed because the deponent while tes¬ 
tifying, referred from time to time to documents or 
papers in his possession.36 Similarly, where a wit¬ 
ness answering oral interrogatories admits to hav¬ 
ing refreshed his recollection a short time before 
the examination by consulting a statement he had 
previously made, and the court refuses to require 
that the statement be produced for inspection by the 
examining attorney, a motion to suppress the deposi¬ 
tion on the ground that the refusal to require the 
production of the statement was prejudicial is pre¬ 
maturely made.37 

It is stated supra § 608 that in a pre-trial exam¬ 
ination conducted on written interrogatories, the 
Federal Rules of Civil Procedure do not permit the 
officer before whom the deposition is taken to add 
his own gratuitous comments on the demeanor of the 


witness, or on the answer or statement made by the 
witness, other than those contained in the interroga¬ 
tories, and when gratuitous comments or statements 
are included, the court, on motion, may suppress such 

parts.33 

The federal court in the district where a deposi¬ 
tion was taken may suppress a deposition even 
though the deposition was taken for use in another 
district, 3 9 and when a motion is made to suppress 
a deposition, and the adverse party agrees that the 
deposition will not be used, the motion becomes 
moot.^9 When a court has ordered that a pre-trial 
deposition be suppressed, it may be improper for the 
court to order that the deposition be destroyed.^^ 

§ 633. Use 

The use of depositions Is governed by the Federal 
Rules of Civil Procedure, and generally oral testimony is 
preferable to testimony given by deposition. 

Rule 26 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., governs the use of depositions at 
trials,43 and imposes very definite limitations on the 
right to use depositions,^3 and a deposition may be of 
such a nature that the court will permit it to be used 
only if the party offering it shows good cause why it 
should be used.^^ 

The use of oral testimony rather than depositions 
is generally,although not always,regarded as 


33. U.S.--Palmer v. Fisher, C-A.I11., 
228 F.2d 603, certiorari denied 76 
S.Ct. 1030, 351 U.S, 965, 100 L..Ed. 
1485. 

34. U.S.—^Newmark v. Abeel, D.C. 
N.T., 106 P.Supp. 768. 

35. U.S.—^Hamdl & Ibrahim Mango 
Co. V. Fire Ass’n of Philadelphia, 
D.C.N.T., 20 F.R.D. 181. 

36. Use of prior d^positioxi by de¬ 
ponent 

U.S.—^Hamdi & Ibrahim Mango Co. v. 
Fire Ass’n of Philadelphia, supra. 

37. U.S.—Cantoral v. Mathlasen's 
Tanker Industries, D.C.Pa., 94 F. 
Supp. 871. 

3a U.S.—Gill V. Stolow, D.C.N.T., 
16 F.R.D. 9. 

39. U.S.—Palmer v. Fisher, C.A,I11., 
228 F.2d 603, certiorari denied 76 
S.Ct. 1030, 351 U.S. 966, 100 L.Ed. 
1485. 

40. U.S.—Sears, Roebuck & Co. v. 
American Plumbing & Supply Co., 
D.aWis., 19 P.R.D. 334. 

41. Season for not destxosrlng depo¬ 
sition 

‘'When a deposition Is suppressed 
for failure to give notice or some 
other procedural falling, the testi¬ 
mony of the reporter may, neverthe¬ 
less, be admissible If it falls within 
one of the exceptions to the hearsay 


rule. In such a situation the deposi¬ 
tion would be valuable to him to re¬ 
fresh his memory and perhaps add 
weight to his testimony. We speak 
of these possibilities not because 
they are material here, but because 
they point up the fact that a judge 
who suppresses evidence can never 
know what subsequent occurrences 
might make that evidence of extreme 
value to one of the parties Involved.” 
U.S,—Palmer v. Fisher, C.A.I11., 228 
F.2d 603, 609, certiorari denied 76 
S,Ct. 1030, 361 U.S. 966, 100 L.Ed. 
1485. 

42. U.S.—^Insul-Wool Insulating 

Corp. V. Home Insulation, CA..Okl., 
176 F.2d 602. 

i Rivera v. American Export Lines, 
D.C.N.T., 13 F.R.D. 27. 

43. U.S.—Drum v. Town of Tona- 
wanda, D.C.N.T., 13 P.R.D. 317. 

44. U.S.—^Ross V. Cities Service Gas 
Co., D,C.Mo., 21 F.R.D. 34. 

Fraventlxig use of deposition. 

In action for injuries sustained 
aboard vessel allegedly owned, oper¬ 
ated or controlled by corporate de¬ 
fendants, if defendant corporation had 
any reason to disavow testimony of 
its second mate as given in pre-trial 
deposition, defendant corporation 
could do so at trial so as to prevent 
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use of deposition for any purpose at 
the trial. 

U.S.—Klop V. United Fruit Co., D.C. 
N.T., 18 P.R.D. 810. 

45. U.S.—^Frederick v. Tellow Cab 
Co. of Philadelphia, C.A.Pa., 200 F. 
2d 483—^Arnstein v. Porter, C.C.A. 
N.T., 154 F.2d 464. 

Xh equity trials, witnesses’ testi¬ 
mony should be heard orally, as in 
actions at law, not by depositions, 
unless permitted by statute or for 
good and exceptional cause shown by 
affidavit. 

D.C.—Cannon v. Cannon, D.C., 80 F. 
Supp. 79. 

Allegations of fraud 

In trial, without jury, sounding in 
tort with allegations in area of fraud 
and misrepresentation, it was desira¬ 
ble, if possible, to have live witnesses 
to better be able to determine credi¬ 
bility. 

U.S.—^Knox V. Anderson, D.C.Hawaii, 
21 P.R.D. 97. 

46. Testimony of Civil Aeronautics 
Board Investigator 

(1) As matter of comity, trial court 
should ordinarily receive Civil Aero¬ 
nautics Board Investigator’s deposi¬ 
tion, rather than order his personal 
attendance as witness in action aris¬ 
ing from airplane accident investigat¬ 
ed by him, but in action for damages 



FEDERAL CIVIL PROCEDURE § 633 


35A C.J.S. 

the better mode of trial procedure, and it has been 
said that Rule 26 shows by its terms the solicitude 
disclosed in the Rules generally for trials on oral 
testimony, and the disposition to avoid trials on 
depositions alone where it can properly be avoided, 
or where injustice or unfairness will not result.^? 

Rule 26 (d) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.CA., permits the use at the trial of 
any part or all of a deposition, as far as admissible 
under the rules of evidence,^^ ^nd further provides 
that it may be used against any party who was pres¬ 
ent or represented at the taking of the deposition 
or who had due notice thereof.49 A deposition may 
be used at the trial to prove the contents of docu¬ 
ments,® 9 and the best evidence rule does not preclude 


the use of a deposition for this purpose where there 
is some proof that the documents cannot be pro- 
duced.®! 

The court may refuse to permit a deposition to be 
used at the trial because the deposition was improp¬ 
erly taken,®2 as, where it was taken without proper 
notice being given to other parties to the action, 
but a minor procedural irregularity will not neces¬ 
sarily render a deposition unusable at the trial.®4 
The court may refuse to permit a deposition to be 
used at the trial if the deposition is incomplete,®® 
but the mere fact that a deposition is not complete 
does not prevent its use at the trial tmder proper 
safeguards.®® 


caused by mid-air collision between 
parties’ passenger airplanes, court did 
not err in ordering board’s investiga¬ 
tor to testify as to his observations 
and opinions, despite his objections 
and board’s regulation precluding ex¬ 
pert testimony by such investigators 
in civil actions pursuant to board’s 
interpretation of Civil Aeronautics 
Act. 

D.C.—^Universal Airline v. Eastern 
Air Lines, 188 F.2d 993, 88 U.S.App. 
D.C. 219. 

(2) In passenger’s action against 
air line for damages sustained in 
crash, Civil Aeronautics Board in¬ 
vestigator’s deposition containing 
same information set out in report 
consisting wholly of his personal ob¬ 
servations about condition of plane 
after accident was properly admitted 
in evidence, and Investigator was 
subject to cross-examination on basis 
of report when deposition was taken 
since report was admitted only as 
past recollection recorded and was 
entirely auxiliary to the agent’s di¬ 
rect testimony in the deposition. 
U.S.—Lobel V. American Airlines, C. 
A.N.Y., 192 F.2d 217, certiorari de¬ 
nied 72 S.Ct. 558, 342 U.S. 945, 96 L. 
Ed. 703. 

47. U.S.—Klepal v. Pennsylvania R. 
Co., C.A.N.Y., 229 F.2d 610. 

48. U.S.—Insul-Wool Insulating 
Corp. V. Home Insulation, C.A.Okl., 
176 P.2d 502. 

Rivera v. American Export Lines, 
D.C.N.Y., 13 F.R.D. 27. 
facts not evidential 

Court will Ignore at trial any facts 
disclosed at examination of corporate 
defendant before trial which are not 
evidentially part of corporate de¬ 
fendant’s deposition. 

U.S.—^Banco Nacional De Credlto 
Ejldal, S. A., V. Bank of America 
Nat. Trust & Sav. Ass'n, D.C.Cal., 
11 F.R.D. 497. 

Time to determine competency 

Where much testimony was taken 
on particular matter by depositions, 


court should not be reauired, on ob¬ 
jections to admission of the deposi¬ 
tions, to pass on competency of each 
question within rule governing the 
competency, but such a separation 
could be made in final consideration 
of the case. 

U S.—New W'rlnkle v. Fritz, D.C.N.Y., 
37 F.Supp. 922. 

Answers going to weight of testi¬ 
mony 

Answers to interrogatories which 
go to the weight of the testimony 
cannot be stricken on motion. 

U.S.—Le Doux v. U. S. Lines Co., 
D.C.N.Y., 31 F.Supp. 608. 

49. U.S.—^Rivera v. American Export 
Lines, D.C N.Y., 13 F.R.D. 27. 

60. U.S.—Western, Inc. v. U. S., CA. 
Mo., 234 F.2d 211. 

51. U.S.—^Western, Inc. v. U. S., su¬ 
pra. 

52. U.S.—^Mims v. Central Mfrs.' 
Mut. Ins. Co., C.AAla., 178 F.2d 
56. 

Bnling ont answers 

Even if interrogatories propounded 
to nonparty witnesses were improp¬ 
er in form, court could be trusted to 
rule out answers to improper-in-form 
interrogatories, no matter how ad¬ 
missible such answers would have 
been if given in response to proper in¬ 
terrogatories. 

U.S.—U. S. V. The LV No. 134, D.C 
N.Y., 14 F.R.D. 261. 

53. U.S.—^Kllian v. Stackpole Sons, 
Inc., D.C.Pa., 98 F.Supp. 600. 

Deposition taken to be filed bnt not 
used in proof 

U.S.—Spangler v. Southeastern Grey¬ 
hound Lines, D.C.Tenn., 10 F.R.D. 
591. 

Several depositions taken on same 
date at various places 
Notices calling for the taking of 
depositions of numerous witnesses on 
the same date, in scattered localities 
across the continent, were so unrea¬ 
sonable that the depositions taken 
pursuant to such notices should not 
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have been admitted at the trial for 
any purpose. 

U.S.—^Mims v. Central Mfrs.* Mut. 
Ins. Co., C.A.Ala.. 178 F.2d 66. 

54. Seal not broken by court 
Depositions taken at defendant's 

request were properly made part of 
record, even though seals were not 
broken by the district court, where 
they were taken by agreement in of¬ 
fices of plaintiff’s counsel and were 
then by direction of defendant’s coun¬ 
sel filed in court, each party was 
provided with a copy of them, and 
their contents were relied on by 
plaintiff in his motion for summary 
judgment and were treated by court 
and counsel as being before the court 
when motion was heard. 

U.S.—^American Ins. Co. v. Gentile 
Bros. Co., C.C.A.Fla., 109 F.2d 732, 
certiorari denied 60 S.Ct. 1075, 310 
U.S. 638, 84 L.Ed. 1403. 

55. Failnre to answer complete set 
of interrogatories 

Where deposition was taken on 
written interrogatories, and three 
sets of Interrogatories, direct, cross, 
and redirect, were all properly an¬ 
swered, but recross-interrogatorles, 
although properly served, were never 
answered, court could properly re¬ 
fuse to permit any part of deposi¬ 
tion to be used, and offer to with¬ 
draw redirect interrogatories and 
not put that portion of deposition 
into evidence would not cure defect 
so direct and cross-interrogatories 
could be used. 

U.S.—^Lipscomb v. Groves, CA.Pa., 
187 F.2d 40. 

56. Depositloli not harmful to party 
who was unable to finish 

Where after completion of exam¬ 
ination of deponent by plaintiff’s 
counsel, hearing was adjourned on 
agreement between counsel because 
of illness of deponent who died before 
defendants* attorneys had an oppor¬ 
tunity to examine deponent, the depo¬ 
sition would not be suppressed, since 
it could not harm the defendants if 
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In the absence of a showing of any of the cir¬ 
cumstances specified in Rule 26 (d), a deposition 
may, nevertheless, be used at the trial if the party 
against whom the deposition is offered agrees that 
the deposition may be so used,but the deposition 
may be used only to the extent agreed on.®^ The 
fact that a party in taking depositions had in mind 
and directed his efforts chiefly toward a particular 
issue does not preclude him from relying on the 
testimony to establish another issue.^^ 

Use of deposition to contradict or impeach. Under 
Rule 26 (d) (1) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., providing that any deposition 
may be used by any party for the purpose of con¬ 
tradicting or impeaching the testimony of deponent 
as a witness, when a person who has given a depo¬ 
sition takes the stand at the trial as a witness, his 
deposition may be used to contradict®or impeach®^ 
the testimony he has g^ven as a witness at the trial. 

Use of part of deposition. Rule 26 (d) (4) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., pro¬ 
vides that if only part of a deposition is offered in 
evidence by a party, an adverse party may require 
him to introduce all of it which is relevant to the 
part introduced, and any party may introduce any 
other parts. Under this provision, if one party 
offers in evidence a part of a deposition, and the 
adverse party then offers other parts of the deposi¬ 
tion, the entire deposition may be used in the case.®^ 


When a party desires to prove an admission made 
by a witness at the time his deposition was being 
ticen, the court may refuse to permit such proof to 
be introduced by the oral testimony of a person 
who was present when the deposition was taken, and, 
instead, may require that the entire deposition be 
placed in evidence, and the desired parts of it read 
in court.®3 

The court may, for good cause, refuse to permit a 
part of a deposition to be introduced into evidence,®^ 
and when a case is being tried to the court sitting 
without a jury, and a portion of the deposition of 
a witness has been read into the record, the court, 
in the exercise of judicial discretion, may permit 
that portion of the deposition which has been in¬ 
troduced to be withdrawn.®® 

§ 634. - Depositions Taken for Use in 

Prior Suit 

A deposition taken for use in one action may be 
used In a subsequent suit, If there was an Issue in the 
first case which provided the same motive for cross- 
examination as exists In the subsequent suit. 

As a general rule, a deposition which has been 
taken for use in an action may, under some cir¬ 
cumstances, be used in a subsequent suit,®® and 
this may be by reason of the law®^ or the practice®® 
of the state where the federal court sits which hears 
the subsequent suit If the deposition taken in the 


it was admitted for what it was 
worth, and the jury Instructed ac¬ 
cordingly. 

XT.S.—Inland Bonding Co. v. Main¬ 
land N^at. Bank of Pleasantville, D. 
3 F.R.D. 43S. 

B7- XJ.S.—Cullers v. C. L B., C.A,8. 
237 F.2d 611. 

58. Deposition limited to direot ex¬ 
amination of deponent 

Where party against whom deposi¬ 
tion was offered agreed that deposi¬ 
tion could be used as to direct ex¬ 
amination of deponent, deposition 
could be used only to that extent, and 
could not be used as to cross-exam¬ 
ination of deponent. 

U.S.—Cullers v. C. I. R., supra. 

59. U.S.—Himmel Bros. Co. v. Ser- 
rick Corporation, C.CJiL.Ind., 122 F. 
2d 740. 

60. U.S.—^Pfotzer v. Aqua Systems, 
C.CAJS'.T., 162 F.2d 779. 

61. U.S.—Pfotzer v. Aqua Systems, 
supra. 

Drum V. Town of Tonawanda, D. 
C.N.T., 13 F.R.D. 317. 

62. D.C.—^Interchemical Corp. v. 

Watson, D.C., 146 F.Supp. 179, af¬ 
firmed 261 F.2d 390, 102 U.SA-ppJ). 
C. 149. 


63. U.S.—^Buder v. New York Trust 
Co., C.CA.N.T., 107 F.2d 706, cer¬ 
tiorari denied 60 S.Ct. 716, 309 
U.S. 677, 84 L.Ed. 1022. 

64. U.S.—^American Fidelity & Cas. 
Co. V. Greyhound Corp., C.A.Fla., 
268 F.2d 709. 

65. U.S.—Toho Bussan Kalsha, Lim¬ 
ited V. American President Lines, 
Limited, C.AN.T., 265 F.2d 418. 

66. U.S.—^Insul-Wool Insulation 
Corp. V. Home Insulation, C.A.Okl., 
176 F.2d 602. 

First Nat. Bank In Greenwich v. 
National Airlines, Inc., D.C.N.T., 
22 F.RJD. 46—Scotti v. National 
Airlines, D.C.N.Y., 16 P.R.D. 602— 
Rivera v. Americaju Export Lines, 
D.C.N.Y., 13 F.RJD. 27—Rice v. 
United Air Lines, D.C.Ohio, 10 F.R. 
D. 161. 

drcTunstaaces warraALtlng use of 
depositions 

Plaintiff's motion for leave to use 
depositions taken in a case pending 
in state court was granted, where it 
was shown that parties and subject 
were same, that witnesses would not 
appear by subpcena and resided more 
than one hundred miles from place 
of trial, and that plaintiff was finan- 
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dally unable to pay again for taking 
new depositions. 

U.S.—^Eller v. Mutual Ben. Health & 
Accident Ass'n, D.G.Iowa, 1 P.R.D. 
280. 

67. State law applicable 

Under rule providing that statute 
or rule, federal or state, which favors 
reception of evidence, shall govern 
its admissibility, a deposition of 
nonresident taken in prior action be¬ 
tween same parties on same subject 
was admissible in federal court ac¬ 
tion in view of state statute specifi¬ 
cally providing for admission of such 
deposition. 

U.S.—^Batelll v. Kagan & Gaines Co., 
C.A.Cal., 236 F.2d 167. 

68. Procedure contrary to federal 
practice 

Where because of a permitted 
state practice, both parties submit¬ 
ted case on depositions used in state 
probate court in another case in 
which issue was not identical with 
issue in federal court, it was held 
that while this procedure was con¬ 
trary to long-established practice in 
federal courts, it was not so errone¬ 
ous as to require appellate court to 
set aside findings of trial court. 
U.S.—Holt v. Werbe, CA-Ark., 198 P. 
2d 910. 
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prior suit may be used in a subsequent suit, it may 
be used as original testimony,69 or it may be used in 
the subsequent suit for the purpose of impeachment, 
if deponent testifies in the subsequent suitJ® The 
purpose of using prior depositions is to save the time, 
effort, and money of the litigants, and to expedite 
trials with a view to achieving substantial justice.*^^ 

When a deposition has been taken for use in an 
action, the use of that deposition in a subsequent 
and different action is governed by Rule 26 (d) of 
the Federal Rules of Civil Procedure, 28 U.S.C.A.,72 
and it has been stated that the portion of Rule 26 (d) 
governing such use of depositions is a carry over 
of the common-law rule that evidence adduced in 
one action is admissible in another action if there 
is an identity of parties or their privies, and an 

identity of issues.'^ 3 

Whether a deposition which was taken for use in 
an action may be used in a subsequent suit general¬ 
ly rests in the sound discretion of the court hearing 
the subsequent suit,and at least some of the fed¬ 
eral courts take a liberal view in this respect,^® and 
the approach is pragmatic and not theoretical.^S 

Under the liberal view, if the deposition in the 
prior case was given on such an issue that the party- 
opponent in that case had the same interest and 
motive in his cross-examination that the present 
opponent now has, the deposition should be ad¬ 
missible.^'^ This requires the identity of interests 


rather than an identity of parties.'^S If the party- 
opponent in the prior case did not have the same 
interest and motive in his cross-examination that 
the present opponent now has, the deposition should 
not be permitted to be used .'^2 

It is generally recognized that the issues of the 
prior action should be the same or substantially the 
same as the issues of the suit in which it is sought 
to use the depositions,60 and a substantial identity 
of parties is also required,6i but the fact that all 
persons who were parties in one action are not par¬ 
ties in the other action does not necessarily render 
the depositions unusable.®^ Generally, there is no 
requirement that the prior action should have been 
dismissed,® 6 and a change of attorneys so that the 
present attorney did not have an opportunity to 
cross-examine the deponent does not render the 
deposition unusable.®^ The court may impose such 
conditions as to the use of the deposition in the 
present case as are warranted by the existing cir¬ 
cumstances.® 6 

It has been held that Rule 26 (d) permits the use 
of depositions taken in a case in a state court, es¬ 
pecially where it appears that the parties and the 
subject matter are the same, that the witnesses will 
not appear by subpoena and reside more than one 
hundred miles from the place of trial, and that plain¬ 
tiff is financially unable to pay for the taking of 
new depositions.®® If the deposition of a witness is 


69. U.S.—Rlce v. United Air Lines, 
D.aOhlo, 10 F.R.D. 161. 

70. U.S.—^Rice v. United Air Lines, 
supra. 

71. U.S.—^Hertz v. Graham, D.C.N. 
T., 23 F.R.D. 17—First Nat. Bank 
in Greenwich v. National Airlines, 
Inc., D.C.N.Y., 22 F.R.D. 46. 

72. U.S.—Tobacco and Allied Stocks 
V. Transamerlca Corp., D.C.DeL, 16 
F.R.D. 545. 

73. U.S.—Tobacco and AJlied Stocks 
V. Transamerlca Corp., supra. 

74i U.S.—Hertz v. Graham, D.C.N.T., 
23 F.R.I). 17—^First Nat. Bank in 
Greenwich v. National Airlines, 
Inc., D.C.N.T., 22 F.R.D. 46. 

75. U.S.—Insul-Wool Insulation 

Corp. V. Home Insulation, C.A.Okl., 
176 F.2d 602. 

Hertz V. Graham, D.CJN.Y., 28 F. 
R.D. 17—^Flrst Nat. Bank In Green¬ 
wich V. National Airlines, Inc., D. 
C.N.Y., 22 F.R.D. 46. 

76. U.S.—^Flrst Nat. Bank in Green¬ 
wich V. National Airlines, Inc., su¬ 
pra. 

77. U.S.—^Insul-Wool Insulation 
Corp. V. Home Insulation, C.A.Okl., 
176 F.2d 602. 


Hertz V. Graham, D.C.N.Y., 23 F. 
R.D. 17—First Nat. Bank In Green¬ 
wich V. National Airlines, Inc., D. 

C. N.y., 22 F,R.D. 46—Scotti v. Na¬ 
tional Airlines, D.C.N.Y., 16 F.R.D. 
602—Rivera v. American Export 
Lines. D.C.N,Y., 13 F.R.D. 27. 

78. U.S.—^First Nat. Bank in Green¬ 
wich V. National Airlines, Inc., D.C. 
N.Y., 22 F.R.I>. 46. 

79. U.S.—^U. S. V. Silliman, D.C.N.Y., 
6 F.R.D. 262. 

80. U.S.—Insul-Wool Insulating 
Corp. V. Home Insulation, C.A.Okl., 
176 F.2d 602. 

Hertz V. Graham, D.C.N.Y., 23 
F.R.U. 17—First Nat. Bank in 
Greenwich v. National Airlines, 
Inc., D.C.N.Y., 22 F.RJD. 46—Scotti 
V. National Airlines, D.CJsT.Y., 16 
F.RD. 502. 

Well-established aaid historic condi¬ 
tion 

U.S.—^Batelli v. Kagan & Gaines Co., 
CjLCal., 236 F.2d 167. 

issues in former case held not same 
as in present case 

U.S.—^Wolf V. United Air Lines, D.C. 
Pa.. 12 F.R.D. 1—U. S. v. Silliman, 

D. CJSr.J., 6 F.R.D. 262. 
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81- U.S.—Batelli v. Kagan & Gaines 
Co., C.A.Cal., 236 F.2d 167. 

Wolf V. United Air Lines, D.C. 
Pa., 12 P.R.D. 1. 

82. U.S.—Scotti V. National Airlines, 
D.C.N.Y., 16 P.R,D. 602. 

83. U.S.—^Batelli v. Kagan & Gaines 
Co., CA..Cal., 236 P.2d 167. 

First Nat. Bank In Greenwich v. 
National Airlines, Inc., D.C.N.Y., 
22 P.R.D. 46, 

84. Test is not whether attorney had 
opportiULity to oross-examine 

U.S.—^Hertz v. Graham, D.C.N.Y., 23 
F.R.D. 17. 

85. U.S.—Scotti V. National Airlines, 
D.aN.Y., 16 P.R.D. 602. 

Examination of depositions to deter¬ 
mine extent of use 
Plaintiffs would be allowed to ex¬ 
amine depositions taken in earlier 
cases Involvlngr different plaintiffs 
against the same defendant on similar 
causes of action and, on a showing 
of identity of Issues or relevancy to 
present defenses, would be allowed 
to offer depositions in present action. 
U.S.—Tobacco and Allied Stocks v. 
Transamerlca Corp., D.C.DeL, 16 F. 
R.D. 645. 


86. U.S.—^Eller v. Mutual Ben. 



35A C. J. S. 


§§ 634-636 FEDERAL CIVIL PROCEDURE 


taken in an action which is then pending, and sub¬ 
sequently the witness dies, and that action termi¬ 
nates, the deposition may be used in a subsequent 
case between the same parties and involving the 
same issues, providing the party in the instant case 
against whom the deposition is offered had the op¬ 
portunity to cross-examine the witness at the time 
the deposition was taken, and actually did conduct a 
cross-examination of the witness.^*^ 

§ 635. - Use of Depositions of Adverse 

Party 

A party is generally entitled to Introduce the deposi¬ 
tion of the adverse party Into evidence for any purpose. 

Rule 26 (d) (2) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., provides that the deposi¬ 
tion of a party or of any one who at the time of 
taking the deposition was an officer, director, or 
managing agent of a public or private corporation, 
partnership, or association which is a party may be 
used by an adverse party for any purpose. Since 
Rule 26 (d) (2) permits the deposition of a party 
to be used by an adverse party for any purpose, it 
follows that a court may not refuse to permit a 
party to introduce into evidence the deposition of 
the adverse party,and may not refuse to permit 
a party to introduce the deposition of the adverse 
party merely because the adverse party has testified 
orally at the trial,although the court may exclude 
such parts of the deposition as are unnecessarily 
repetitious of the testimony given orally at the 
trial.90 

In construing Rule 26 (d) (2), it has been said 
that there can be little dispute over whether a per¬ 
son is or is not an officer of a corporation,®i but 
frequently there is a dispute as to what persons are 
‘‘managing agents” of a corporation.®^ The practi¬ 
cal effect of a determination that an employee of a 
corporation is a “managing agent” of the corpora¬ 
tion is that the employee’s deposition may be used 
for any purpose at the trial,®® but if it is established 
that an employee is not a “managing agent” of the 


corporation, the permissible use of his deposition 
may be more limited in scope.®^ A person may be 
a “managing agent” as to one department of a cor¬ 
poration, and not a “managing agent” as to other 
departments, and in such case his deposition may 
be used by the adverse party only as to such mat¬ 
ters as relate to his own department, and not as to 
matters which relate to other departments.®5 

§ 636. -Witness Not Available to Testi- 

fy 

A party may be permitted to Introduce Into evidence 
the deposition of a witness If the witness cannot be 
brought Into court to testify personally. 

If it is not shown that a witness is unable to be 
present in court to give his testimony for one of 
the reasons set forth in Rule 26 (d) ^e court may 
properly refuse to permit the deposition of the wit¬ 
ness to be used.®® It has been stated that when a 
party has taken the deposition of a potential wit¬ 
ness, and at the time of the trial the witness is ab¬ 
sent from the jurisdiction, the deposition may be 
used at the trial.®*^ 

Rule 26 (d) specifically provides that a deposition 
may be used at the trial if the court finds that the 
witness is at a greater distance than one hundred 
miles from the place of trial or hearing, or is out 
of the United States, unless it appears that the ab¬ 
sence of the witness was procured by the party 
offering the deposition. Rule 26 (d) further pro¬ 
vides that the deposition of a witness may be used 
at the trial if the court finds that the party offering 
the deposition has been unable to procure the at¬ 
tendance of the witness by subpoena. The word 
“depositions,” as used in this Rule, includes those 
on oral examination as well as those on written 
interrogatories. ® ® 

A deposition may be used at the trial if it is 
shown to the satisfaction of the court that the wit¬ 
ness is out of the jurisdiction, and, therefore, that 
the procurement of his attendance by subpoena had 
not been practicable,®® and a deposition may be 


Health & Accident Ass’n, D.C.Iowa, 
1 F.R.D. 280. 

87. U.S.—Franzen v. E. I. Du Pont 
De Nemours & Co., D.C.N.J., 61 F. 
Supp. 578, aJgjrmed, C.C.A., 146 F. 
2d 837. 

88. TT.S.—^Merchants Motor Freight 
V. Downing, C.A.Iowa, 227 F.2d 247. 

89. TJ.S.—^Merchants Motor Freight 
V. Downing, supra. 

80. TJ.S.—Merchants Motor Freight 
V. Downing, supra. 


Rubber Co., D.C.N.Y., 18 F.R.D. 
61. 

Depositions held to be usable as that 
of corporate officer 

TJ.S.—^Pfotzer v. Aqua Systems, C.C. 
A.N.Y., 162 F.2d 779. 

92. U.S.—^Rubln v. General Tire & 
Rubber Co., D.C.N.Y., 18 F.R.D. 51. 

Determination as to what corporate 
employees are managing agents of 
corporation see supra § 562. 

93. U.S.—^Rubin v. General Tire & 
Rubber Co., supra. 

94. U.S.—Spector v. El Ranco, Inc., 
C.A.Nev., 268 F.2d 143. 
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95. U.S.—^Larson v. General Motors 
Corp., C.C.A.N.Y., 148 F.2d 319, 
certiorari denied 66 S.Ct. 34, 326 
U.S. 745, 90 L.Ed. 445. 

96. U.S.—^Andrews v. Hotel Sher¬ 
man, C.C.A.I11., 138 F.2d 624. 

97. U.S.—^Hen-Ray Food Markets v. 
Great Am. Indem. Co., D.C.Pa., 8 
F.R.D. 649. 

98. U.S.—^Richmond v. Brooks, C.A. 
N.Y., 227 F.2d 490. 

99. U.S.—^Frederick v. Yellow Cab 
Co. of Philadelphia, CA..Pa., 200 
F.2d 483. 


81. U.S.—^Rubin v. General Tire & 
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used at the trial if, at the time of the trial, the wit¬ 
ness is more than one htmdred miles away from the 
place of the trial,^ although at the time the deposi¬ 
tion was taken the witness was in the district where 
the suit was brought.^ The deposition of a wit¬ 
ness who resides more than one hundred miles from 
the place of trial is freely admissible under Rule 26 i 
(d) unless deponent is in court at the time of the 
trial and so subject to subpoena, and that fact is 
known to the party offering the deposition.^ If 
deponent is the plaintiff in the suit, and is more than 
one himdred miles away at the time of the trial, the 
deposition may be offered as plaintiff's sole proof.^ 
r 

When a party whose deposition has been taken 
does not attend the trial, and is shown to be more 
than one hundred miles away, and his deposition is 
offered on his behalf by his counsel, the question 
then presented is whether it can be said that “the 
absence of the witness was procured by the party 
offering the deposition and it has been said that 
the word “procured” in this context would seem to 
imply that a party had collusively instigated or in¬ 
duced a witness to remove himself from being sub¬ 
jected to a subopena to testify at the trial, or at 
least that a party had unfairly and for an improper 
purpose deliberately absented himself shortly before 
the trial from the jurisdiction so that he could not 
be examined.® In a suit against two defendants, if 
plaintiff has taken a deposition from one defendant 
and that defendant is absent from the trial without 
excuse, the deposition may not be introduced on 
behalf of the defendants.*^ Rule 26 (d) of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., provides 
that a deposition, whether of a party or a witness, 
may be used at the trial if the court finds that the 
witness is unable to attend the trial or testify be¬ 
cause of age, sickness, infirmity, or imprisonment; 
but when a deposition of a witness is offered at the 
trial on the ground that the witness is unable physi¬ 


cally and mentally to testify at the trial, the court 
will decline to permit the deposition to be so used 
until it is established that the physical and mental 
condition of the witness is as represented.® When 
an elderly person is more than one hundred miles 
away from the place of the trial, and his absence is 
because of his health, his deposition may be used at 
the trial because of the provision as to age, sickness, 
or infirmity.® 

When a deposition has been taken for use in a 
suit, and subsequently the deposition of the same 
witness is desired for use in another suit, if the 
witness states that if all questions asked in the first 
deposition proceeding were to be propounded in 
the instant proceeding his answers would be ex¬ 
actly the same, the answers of the first deposition 
become the answers of the second deposition, and 
when the first deposition is offered at the subsequent 
suit it is not offered as a deposition taken in con¬ 
nection with a prior action, but only as a part of a 
deposition taken in connection with the present ac- 
tion.l® 

I 637. -Exceptional Circiimstances 

The existence of exceptionai circumstances may au¬ 
thorize the Introduction of a deposition into evidence. 

Rule 26 (d) (3) provides that the deposition of a 
witness, whether or not a party, may be used by any 
party for any purpose if the court finds that such 
exceptional circumstances exist as to make it de¬ 
sirable, in the interest of justice and with due regard 
to the importance of presenting the testimony of 
witnesses orally in open court, to allow the deposi¬ 
tion to be used. It has been held to be an exception¬ 
al circumstance under this provision that the wit¬ 
ness, were he to come into the state where the court 
hearing the case is held, would be arrested under 
a warrant or attachment issued against him in a 
state court suit.^^ It has also been held that merely 


1, U.S.—Van Sciver v. Rothensies, j 
C.C.A.Pa., 122 F.2d 697. I 

Presence in district shortly before 
trial 

Where case was pending in New 
York City federal court, and plaintiff 
who was deponent had visited New 
York City during Christmas holiday, 
and trial started some two weeks 
later, court stated: “No reason is 
apparent to justify a requirement 
that plaintiff must live in New York 
City—of course expensively, since 
that is the only mode of life there- 
awaiting the uncertain call of a case 
for trial or be penalized for a normal 
Christmas trip.” ^ 

U.S.—^Richmond v. Brooks, C.A.N.T., 
227 F.2d 490. 


2 . U.S.—^Weiss v. Weiner, D.C.Md., 
10 F.R.D. 387. 

3. U.S.—^Klepal v. Pennsylvania R. 
Co, C.A.N.Y., 229 F.2d 610. 

4 . U.S.—Richmond v. Brooks, CA- 
N.Y., 227 F.2d 490. 

6. U.S.—Weiss v. Weiner, D.C.Md, 
10 F.R.D. 387. 

6. Absence not for improper pur¬ 
pose 

Where it was shown that for many 
months prior to trial defendant had 
been residing in another state, cir¬ 
cumstances would not warrant con¬ 
clusion that defendant had “pro¬ 
cured” his own absence, particularly 
where it would appear disadvantage¬ 
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ous to defendant not to have his own 
evidence heard by jury. 

U.S.—^Weiss V. Weiner, supra. 

7. U.S.—^Vevelstad v. Flynn, CA.. 
AJaska, 230 F.2d 696, certiorari de¬ 
nied 77 S.Ct. 40, 362 U.S. 827, 1 
L.Ed.2d 49. 

8. U.S.—Willard C. Beach Air Brush 
Co. V. General Motors Corp., U.C. 
N.J., 118 F.Supp. 342, a^rmed, a 
A., 214 F.2d 604. 

9. U.S.—^Van Sciver v. Rothensies, C. 
C.A.Pa., 122 F.2d 697. 

10- U.S.—Batelli v. Kagan & Gaines 
Co.. C.A.Cal., 236 F.2d 167. 

11. U.S.—Odell V. Miller, D.C.Mich., 
10 F.R.D. 528. 



35A C. J. S. 


§§ 637-639 FEDERAL CIVIL PROCEDURE 


because the witness is hostile is not alone sufficient 
to justify the use of the deposition of the witness 
under the provision of Rule 26 sanctioning the use 
of depositions where the circumstances are excep- 

tional.i2 

§ 638. - Objections 

If a party against whom a deposition Is offered In 
evidence has not objected at the proper time to such 
errors or irregularities as have occurred In the taking 
of the deposition, the errors or Irregularities are deemed 
to have been waived. 

Rule 32 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., governs the time when objections to 
errors and irregularities in the taking of depositions 
must be made. If a party is properly notified that 
a deposition will be taken at a specified time and 
place, and does not avail himself of the opportunity 
to attend or be represented, he may not thereafter 
object to the introduction of the deposition into evi¬ 
dence on the ground that he was not represented at 
the taking of the deposition.13 Furthermore, if a 
party does not choose to be present or represented 
when a deposition is being taken, he will be deemed 
to have waived any error which requires a prompt 
objection to be made.^^ If the parties stipulate 
that all objections may be reserved until the deposi¬ 
tion is offered in evidence at the trial, the deposition 
may not be received in evidence at the trial over 
objection until all objections have been ruled on 
by the court.^® 

An objection to any part of a deposition regarded 
as inadmissible may be made at the time of trial, 
and the competency and relevancy of particular 
questions should ordinarily be determined at the 
trial of the case.^*^ An objection that questions 
propounded on written interrogatories are improper 
in form, such as that they are leading, must be made 
as required by Rule 32 (c) (3), and if so made the 


objection may be renewed at the trial if the deposi¬ 
tion is then offered.^® An objection to the qualifica¬ 
tions of a witness offered as an expert are preserved 
for the trial, unless the objection was one which 
might have been obviated or removed if presented 
at the time the deposition was taken.i^ The op¬ 
posing party^s counsel is entitled to object to any 
question which he deems improper, but the question 
should be answered with objections duly noted.^o 
An instruction by counsel to deponent not to answer 
particular questions has been declared to be im¬ 
proper and needlessly to complicate the matter.^i 

§ 639. Effect 

The deposition of a party will be binding on him at 
the trial of the suit. 

Rule 26 (f) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., providing that a party shall not 
be deemed to make a person his own witness for 
any purpose by taking his deposition, makes it clear 
that by merely taking a deposition before trial a 
party does not impose restrictions on himself with 
respect to deponent at the actual trial .22 

When the deposition of a party has been taken 
by his opponent, all statements made in the deposi¬ 
tion will be binding on deponent at the trial,^3 or, 
stated more comprehensively, if a party to a suit 
makes a clear, intelligent, and unequivocal state¬ 
ment of fact under oath in a deposition, and that 
statement of fact is unfavorable to a position taken 
by the party in his pleadings, and the party is in full 
possession of his mental faculties at the time of 
making the statement, the statement should be con¬ 
sidered as conclusively established, and as binding 
on the party, in the absence of an offer of any ex¬ 
planation or modification, or of a showing of mis¬ 
take or improvidence,^^ since it will be assumed that 
a deponent who is a party to the action answered 
truthfully and to the best of his knowledge but 


12 . XJ.S.—^Klepal v. Pennsylvania R. 
Co., C-A.N.Y.. 229 F.2d 610. 

13. U.S.—Wong: Ho V. Dulles, CLA. 
Cal., 261 P.2d 466. 

14. U.S.—^Batelli v. Eagran & Gaines 
Co., C.A.Cal., 236 P.2d 167. 

15. U.S.—Lios Angreles Trust Deed & 
Mortgr. Exchange v. Securities and 
Ezchfinge Commission, OA..Cal., 264 
P.2d 199. 

16. U.S.—^Laird v. United Shipyards, 
D.C.N.Y., 1 F.B.D. 772. 

17. U.S.—Wrinkle v. Fritz, D. 
CJT.Y., 37 P.Supp. 922—Samuel 
Goldwyn, Inc., v. United Artists 
Corporation, D.C.N.Y., 35 F.Supp. 
633. 

Vassardakis v. Parish, D.C,N. 
T., 2 FJRJD. 207—Application of 


Zenith Radio Corporation, D.C.Pa., 
1 F.R.D. 627. 

Opinion evidence 

Under New York law, cua objec¬ 
tion that a lay witness is incom¬ 
petent to express an opinion is not 
properly raised at pre-trial examina¬ 
tion, 

U.S.—Kearns Coal Corporation v. U. 
S. Fidelity & Guaranty Co., C.C«A 
N.Y., 118 F.2d 33, certiorari denied 
61 S.Ct. 1099, 813 U.S. 679, 86 Li. 
Ed. 1536. 

18. U.S.—Bylutuoyo Awanl v. Public 
Nat. Bank of New York, D.C.N.Y., 
12 F.R.D. 263. 

19. U.S.—^Eyiutuoyo Awani v. Public 
Nat. Bank of New York, supra. 
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2 a U.S.—Dellefleld v. Blockdel Real¬ 
ty Co., D.C.N.Y., 40 F.Supp. 212. 

21. U.S.—Dellefleld ▼. Blockdel Real¬ 
ty Co., supra. 

22. U.S.—Duling V. Markun, C.A. 
Ind., 231 F.2d 833, certiorari de¬ 
nied 77 S.Ct. 96, 352 U.S. 870, 1 L. 
Ed.2d 76 and 77 S.Ct. 98, 352 U.S. 
870, 1 L.Ed.2d 77. 

23. U.S.—^Holbert ▼. Chase, D.C.S.C„ 
12 PJI.D. 171. 

24. U.S.—Southern Rendering Co. ▼, 
Standard Rendering Co., D.CALrk., 
112 F.Supp. 103. 

25. U.S.—^De Seversky v. Republic 
Aviation Corporation, D.C.N.Yh 2 
P.B.D. 118. 
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a party is not conclusively bound as a matter of law 
by a statement contained in a deposition he gave 
where the statement is merely an estimate as to 
distance.26 The fact that a deposition of employees 
of defendant is introduced in evidence by plaintiff 
does not mean that plaintiff is bound by everything 
contained in the deposition, and it is open to the 
court to accept or reject any or all of the deposi¬ 
tion, depending on what the court may believe.27 


A deposition which is offered in evidence and 
filed, but is not read to the court or used in the trial, 
is not properly before the court for all purposes,^^ 
and if deponent testifies orally at the trial the deposi¬ 
tion may not be considered as positive evidence, but 
only as it affects the credibility of the deponent.^S* 
If one party offers a portion of a deposition, and 
the other party then offers the remainder of the 
deposition, the court may consider the entire deposi¬ 
tion as a part of the record.^® 


6. Failure to Appear or Testify 


§ 640. In General 

The penalty that will be Imposed on a person for 
failure to appear at a pretrial deposition examination, 
for failure to answer proper questions, or for failure 
to comply with an order to produce documents, will de¬ 
pend generally on the status of the person with relation 
to the pending suit, and a party may not be penalized 
because of the disobedience of a person who is not a 
party. 

When a party to a suit has taken all necessary 
steps to obtain a pre-trial deposition from a person, 
and that persons fails or refuses to give the deposi¬ 
tion, the action the court may take against the dis¬ 
obedient person will depend on the status of the per¬ 
son with relation to the pending suit.^l While the 
court may take disciplinary action against a party 
who fails or refuses to appear for pretrial deposi¬ 
tion examination,32 the court may not take discipli¬ 
nary action against a party when the person who 
fails or refuses to appear is neither a party, an 
officer, nor a managing agent of a party.23 

If the failure of a party to appear for pretrial 
deposition examination is properly attributable to 
the party’s attorney rather than to the party himself, 
the court may decline to impose a penalty on the 
party,34 and, instead, may impose a penalty on the 


attorney who has been negligent in the performance 
of his professional duties, 36 and the penalty that 
may be imposed on the attorney may be the payment 
of expenses incurred by the opposing party, as dis¬ 
cussed infra § 642. 

When it is a party to the action who fails or re¬ 
fuses to submit to a pretrial deposition examination, 
the proper disciplinary action to be taken is general¬ 
ly a matter for the trial court in the exercise of 
judicial discretion,36 and usually the penalty im¬ 
posed by the court will not be modified or changed,37 
unless it appears to be too drastic or harsh in view 
of the existing circumstances.38 

If a party to an action fails to appear before the 
officer who is to take his deposition, or appears but 
refuses to answer questions or produce documents 
after being ordered to do so by the court, such con¬ 
duct may constitute grounds for dismissal of the ac¬ 
tion, as stated infra §§ 797, 798, or it may be grounds 
for entry of judgment by default as considered infra 
§ 1126; but it has been stated that since it is the duty 
of the court to do justice, a denial of a party’s fair 
day in court cannot be justified except on a showing 
of a serious and willful default,39 and that, ordinari- 


26. Begnlred stopplngr distanoe of ve¬ 
hicle 

XJ.S.—Merchants Motor Freight v. 
Downing, C.AJowa, 227 F.2d 247. 

27. U.S.—^Universe Tankships, Inc. 
V. Pyrate Tank eaners, Inc., D. 
C.N.T., 152 F.Supp. 903. 

28. U.S.—^Romano v. J. W. Bateson 
Co., D.C.Tenn., 172 F.Supp. 763. 

28. U.S.—^Romano v. J. W. Bateson 
Co., supra. 

30. U.S.—Schenk v. United Aircraft 
Corporation, D.C.Conn., 43 F.Supp. 
679, modified on other grounds, C.C. 
A., Picard v. United Aircraft Cor¬ 
poration, 128 P.2d 632, certiorari de¬ 
nied 63 S.Ct. 46, 317 U.S. 661, 87 
L.Ed. 524. 

31. U.S.—^Millinocket Theatre v. Kur- 
son, D.C.Me., 36 F.Supp. 764. 


Gottlieb V. Isenman, D.C.Mass., 
16 P.R,D. 88. 

Effect of refusal of person to attend 
or testify under practice prevailing 
prior to adoption of Federal Rules 
of Civil Procedure see supra § 670. 

32. U.S.—Gottlieb v. Isenman, D.C. 
Mass., 15 P.R.D. 88. 

33. U.S.—Gottlieb v. Isenman, su¬ 
pra. 

Employee of party 

Civil Procedure Rule providing 
remedies in case of a party's failure 
to appear before officer who is to 
take his deposition applies to a party 
or an officer or managing agent of a 
party who willfully fails to appear, 
but not to an employee of a party. 
U.S.—^Freeman v. Hotel Waldorf-As¬ 
toria Corporation, D.C.N.T., 27 F. 
Supp. 303. 


34. U.S.—United Sheeplined Cloth¬ 
ing Co. V. Arctic Fur Cap Co., D.C. 
N.Y., 166 F.Supp. 193. 

35. U.S.—United Sheeplined Cloth¬ 
ing Co. V. Arctic Fur Cap Co., su¬ 
pra. 

36. U.S.—^Bourgeois v. El Paso Na¬ 
tural Gas Co., C.A.N.Y., 257 P.2d 
807—Gill V. Stolow, C.A.N.Y., 240 F. 
2d 669—Fischer v. Dover S. S. Co., 
C.A.N.Y., 218 F.2d 682. 

Dann v. Compagnie Generale 
Trans-Atlantique Limited, D.C.N.Y., 
29 F.Supp. 330. 

37. US.—^Bourgeois v. El Paso Na¬ 
tural Gas Co., C.A.N.Y., 257 F.2d 
807—Fischer v. Dover S. S. Co., C. 
A.N.Y., 218 F.2d 682. 

38. U.S.—Gill V. Stolow, C.A.N.Y., 
240 P.2d 669. 

39. U.S.—Gill V. Stolow, supra. 
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ly, before a drastic penalty is imposed the default¬ 
ing party should be given an opportunity to submit 
to the examination.^® Thus a plaintiff may be en¬ 
titled to have his case tried even though he has failed 
to give a pre-trial deposition when ordered to do so 
by the court, if it is shown that plaintiffs failure 
was not willful, or that he had no knowledge that 
the order to give the deposition had been made.*^^ 

A party who appears at the scheduled time and 
place for pretrial deposition examination, but refuses 
to take the oath that is required for a proper exami¬ 
nation does not make the appearance that is re¬ 
quired by the Federal Rules, and becomes subject 
to such penalties as may be imposed by Rule 37 
(d).43 

A party who has been ordered by the court to give 
a pre-trial deposition cannot refuse to do so with¬ 
out a valid cause or excuse,and a party cannot 
evade answering proper questions by refusing to 
consult his records.'^S Where the pre-trial examina¬ 
tion of a party has been stayed by order of court, 
and subsequently the reason for staying the exami¬ 
nation ceases to exist so that the motion or order 
becomes moot, thereafter the party whose examina¬ 
tion has been stayed may not refuse to submit to 
further examination on the ground that the stay 
order has never been vacated by the court.^® 

The penalties specified in Rule 37 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., for refusal 
to submit to a pre-trial examination may be imposed 
only if the notice of the examination was in accord¬ 
ance with law,^'^ and the court may decline to im¬ 
pose a penalty if the notice of the examination was 
defective.^3 Thus where a party seeks to obtain 
the deposition of a corporate officer or agent in his 
representative capacity, the failure of the notice 
to name the person in his representative capacity is 


such a defect that the refusal of the person to sub¬ 
mit to pre-trial examination will not result in the 
imposition of any of the penalties provided by the 
Federal Rules of Civil Procedure.^® 

A party who believes that a deponent has failed 
or refused on pre-trial examination to make an ade¬ 
quate disclosure of information sought, may apply 
to the court for further relief,^® and a party who 
has wrongfully withheld evidence on discovery,^! 
or who has declined to zinswer interrogatories as to 
a particular matter ,®2 may be precluded from intro¬ 
ducing evidence thereof at the trial. In the applica¬ 
tion of this Rule it has been held that if a husband 
fails to appear for examination in a pretrial deposi¬ 
tion proceeding in a divorce action, the court may 
refuse to allow the husband to testify or offer evi¬ 
dence at a hearing on a motion for alimony pendente 

lite.®3 

Ordinarily a subpoena duces tecum is required 
to obtain the production of documents at a pretrial 
deposition examination, as stated supra § 583, and 
Rule 37 (d) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., imposes no sanctions on a party who 
fails to produce documents merely on a notice to 
take that party’s deposition.®^ 

§ 641. Order Compelling Answer 

When a deponent refuses to answer questions at a 
pre-trial examination, the court may make an order 
compelling answers, and generally the court will compel 
answers unless the Information sought Is not relevant or 
is privileged. 

Under Rule 37 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., if a party or other deponent 
refuses to answer a question on pre-trial examina¬ 
tion, the court, on motion, after reasonable notice 
to all persons affected thereby,®® may make an order 
compelling an answer,®® and requiring full, free. 


40. U.S.—Schesler v. American Milk 
Products Co, D.C.N-.Y., 8 F.R.D. 259, 

41. U.S.—O'Toole v. William J. Mey¬ 
er Co., C.A.Fla., 243 F.2d 765. 

Ross V. True Temper Corp., D.C. 
Ohio, 11 F.RD. 307. 

42. U.S—Bourne, I'^c. v. Romero, 
D.C.La., 23 F.RD. 292. 

43. U.S.—^Bourne, Inc. v. Romero, 
supra. 

44. U.S.—^First Iowa Hydro Elec. 
Co-op. V. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613, certio¬ 
rari denied 78 S.Ct. 122, 355 U.S. 
871, 2 L.Ed.2d 76, rehearing de¬ 
nied 78 S.Ct. 339, 355 U.S. 921, 2 
L.Ed.2d 281. 

46. U.S.—^Elliott-McGowan Produc¬ 
tions V. Republic Productions, Inc., 
D.C.N.T., 146 F.Supp. 48. 


Hall Bartlett Productions, Inc. v. 
Republic Pictures Corp., D.C.N.T., 
20 F.RD. 625. 

46. U.S.—Schesler v. American Milk 
Products Co., D.C.N.Y., 8 P.R.D. 269. 

47. U.S.—Gillam v. A. Shyman, Inc., 
D.C.Alaska, 22 F.RD. 475. 

48. U.S.—Gillam v. A, Shyman, Inc., 
supra. 

49. U.S —Gillam v. A., Shymsua, Inc., 
supra. 

50. U.S.—Floe V. Plowden, D.aS.C., 
10 P.RD. 504. 

51. U.S.—^Newcomb v. Universal 
Match Corporation, D.C.N.Y., 26 P. 
Supp. 169. 

52. U.S.—^Pisher v. Underwriters at 
Lloyd’s London, C.C.A.I1L, 116 F. 
2d 64L 


53. D.C.—^Hipp V. Hipp, Mun.App., 
134 A.2d 493. 

54. U.S.—^Bank of America Nat. 
Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 P.R.D. 489. 

55. BepoxLexLt present in court on no¬ 
tice by snail 

Where witness had been informed 
by mall of court proceedingr requir¬ 
ing him to answer questions asked on 
taking of deposition, and was actual¬ 
ly in courtroom, that constituted ade¬ 
quate notice. 

U.S.—^Johnstone v. Campbell, D.C. 
Mass., 23 P.R.D. 234. 

56. U.S.—^Banco Nacional De Credi- 
to Ejidal, S. A., V. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n, D.C. 
Cal., 11 P.RD. 497—^Producers Re¬ 
leasing Corp. De Cuba v. PRC Pic¬ 
tures, D.C.N.Y., 8 P.RD. 264. 
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and fair answers to all proper questions propound- i saries or their counsel, he must make a proper 


ed;°” but generally the court will only require an 
answer if it appears that an answer is necessary,®^ 
or if it appears that there has been a refusal to an¬ 
swer.®® 

In the absence of any reason which would justify 
deponent in not answering a question,®® the court 
will direct that a question be answered if it is of 
undisputed relevancy,®^ but the court may refuse to 
require an answer to a question the relevancy of 
which is neither apparent nor shown,®® and the 
court may decline to require a person to submit to 
a pretrial deposition examination where it is not 
shown that the information sought to be so obtained 
was relevant or necessary.®® An answer will be 
compelled only if the information sought is within 
the knowledge of deponent®^ and is not privileged,®® 
and on a motion to compel deponent to answer, the 
question of privilege may be determined.®® Where 
a motion for an order to compel answers to ques¬ 
tions propounded in taking a deposition contains a 
statement, and no answer to the motion is filed, the 
statement contained in the motion will be deemed 
to have been admitted for the purpose of the pro¬ 
ceeding.®*^ 

If in the taking of a pre-trial deposition a party 
makes more than an ordinary request for relevant 
nonprivileged facts in the possession of his adver- 


showing of good cause, that is, of the necessity for 
the production of the material, or that the denial of 
production will cause hardship or injustice.®® 

§ 642. Payment of Expenses 

Where a deponent fails or refuses to testify at a 
pre-trial examination, the court may impose as a penalty 
the expenses incurred by the party seeking to obtain the 
deposition. 

A party to an action who has refused at a pretrial 
deposition examination to disclose information which 
the opposing party was entitled to obtain, so that the 
opposing party has had to secure an order of court 
compelling the disclosure of such information, may 
be required by the court to pay to the opposing 
party the expenses incurred in securing the order,®® 
including reasonable attorney’s fees;*^® and where 
the court has previously ordered that a deponent 
produce documents and testify in connection there¬ 
with at a pre-trial examination, on the refusal of 
the deponent to comply, the court may, as punish¬ 
ment for such disobedience, require deponent to pay 
all expenses incurred in the taking of his deposition, 
and also a reasonable counsel fee.*^! 

If the failure of a party to appear for pre-trial 
examination is properly attributable to the party’s 
attorney rather than to the party himself, the court 


Bepouent oxrdered to answer partic¬ 
ular <iuestions 

U.S.—^Vassardakis v. Parish, D.C.N. 

T., 2 P.R.D. 207—Bellavance v. 

Frank Morrow Co., D.C.R.I., 2 F. 
R.D. 118. 

Objections to particular questions 
sustained 

U.S.—^Vassardakis v. Parish, D.C.N. 
Y., 2 F.R.D. 207. 

Where notice of motion to compel 
answers to Interrogatories contained 
no mention of answer to one of in¬ 
terrogatories as being insufficient, 
nor was further answer required, ob¬ 
jection to answer to such interroga¬ 
tory would not be considered. 

U.S.—Thomas French & Sons v. Carle- 
ton Venetian Blind Co., D.C.N.Y., 
30 F.Supp. 903, 

67, U.S.—^Merriman v. Cities Serv¬ 
ice Gas Co., D.C.MO., 11 F.R.D. 584. 

58. Answers unnecessary 

Where examination and inspection 
authorized might obviate necessity 
of asking some of proposed ques¬ 
tions, witnesses would not be re¬ 
quired to answer such proposed ques¬ 
tions. 

U.S.—^Brockway Glass Co. v. Hart- 
ford-Empire Co., D.CJNT.Y., 2 F.R. 
D. 267. 


[ 59. U.S.—^Producers Releasing Corp. 
De Cuba v. PRC Pictures, D.C.N. 
Y., 8 P.R.D. 264. 

60. Question relating to dismissed 
cause of action 

Where plalntlfiPs request for order 
directing defendant to submit to 
further examination by deposition 
sought answers relating to subject 
of damages Incurred by plaintiff un¬ 
der causes of actions which were 
dismissed as insufficient, plaintiff’s 
motion to compel examination of de¬ 
fendant would be denied. 

U.S.—Sharpe v. Great Lakes Steel 
Corp., D.C.N.Y.. 9 F.R.D. 691. 

61. U.S.—Sacks v. Frank H, Lee Co., 
D.C.N.Y.. 18 F.R.D. SOO—Fowkes 
V. Dravo Corp., D.C.Pa., 7 P.R.D. 
291. 

62. U.S.—Fowkes v. Dravo Corp., 
supra. 

63. Where examination Is sought of 
foreign ambassador 

In action by foreign sovereign to 
prevent two of sovereign’s agents 
from misusing sovereign’s funds and 
to obtain an accounting from such 
agents, denial of motions to compel 
attendance and testimony on a depo¬ 
sition of sovereign’s ambassador or 
for stay of proceedings or dismissal 
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of complaint was not error in ab¬ 
sence of showing that ambassador’s 
proposed testimony was relevant or 
necessary. 

D.C.—^Pang-Tsu-Mow v. Republic of 
China, 226 P.2d 643, 96 U.S App.D. 

C. 243. 

64. U.S.—^Higgins v. Shenango Pot¬ 
tery Co., D.C.Pa., 12 F.R.D. 510. 

65. U.S.—^Higgins v. Shenango Pot¬ 
tery Co., supra. 

66. U.S.—Broadbent v. Moore-Mc- 
Cormack Lines, D.C.Pa., 6 F.R.D. 
220 . 

67. U.S.—Macrina v. Smith, D.C.Pa., 
18 P.R.D. 264. 

68. D.C.—O’Donnell v. Breuninger, 

D. C., 9 F.R.D. 246. 

69. U.S.—Banco Nacional De Credi- 
to Ejidal, S. A., v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n, D.C. 
Cal., 11 F.R.D. 497—Bellavance v. 
Frank Morrow Co., D.C.R.I., 2 F. 
R.D. 118. 

70. U.S.—Banco Nacional De Credl- 
to Ejidal, S. A., v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n, D.C, 
Cal., 11 F.R.D. 497—Bellavance 

V. Frank Morrow Co., D.C.R.I., 2 F. 
R.D. 118. 

71. U.S.—Underwood v. Maloney, D, 
C.Pa., 16 F.R.D. 8. 
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may impose a penalty on the attorney, as stated 
supra § 640, and the court may require that the at¬ 
torney pay to the party seeking the examination the 
expenses incurred in securing the appearance of 
deponent for pre-trial examination,72 and a reason¬ 
able attorneys fee as \vell.'^2 

The circumstances of a refusal by a deponent to 
answer questions may be such that it would be im¬ 
proper for the court to require either a party or an 
attorney to pay the expenses incurred.74 

§ 643. Striking of Pleadings 

When a party or an officer or managing agent of a 
party refuses to appear for pre-trial examination, or 
refuses to answer questions at the examination after 
being ordered to do so by the court, the penalty imposed 
may be the striking of the pleadings of the defaulting 
party, but this penalty may not be imposed because of 
the default of a witness. 

Rule 37 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., provides that the court may strike 
pleadings or parts thereof of a party who refuses 
to submit to a pretrial deposition examination, or 
who refuses to answer proper questions after being 
directed to do so by the court This Rule authorizes 
the striking of pleadings,^3 but it does not require 
that it be done,*^® and a case may be of such a na¬ 
ture that it would be improper to strike the plead- 
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ings of a party because of his failure to attend a 
pre-trial examination, or because of his refusal to 
answer questions which were propounded.Usual¬ 
ly the court will not order a pleading stricken with¬ 
out first affording the defaulting party an opportuni¬ 
ty to submit to the examination,^® and the court 
may properly deny a motion to strike, but on con¬ 
dition that the defaulting party furnish the infor¬ 
mation that was requested on the pre-trial examina¬ 
tion/9 or the court may grant the motion to strike 
unless the defaulting party appears for examination 
at the time and place specified.®® 

Whether the sanction of striking a pleading may 
be imposed because of the failure of a person to ap¬ 
pear or to answer questions at pre-trial examination 
will depend generally on the status of the person 
with respect to the pending suit.®^ Rule 37, which 
is the source of the power of the court to strike a 
pleading, permits that sanction if a party or an 
officer or managing agent of a party willfully fails 
to appear, and it follows that the sanction may not 
be imposed if the defaulting person is not a party 
or an officer or a managing agent of a party but is 
merely a witness, ®2 and the sanction may not be im¬ 
posed even though the defaulting person is connect¬ 
ed with a party in some way other than as an officer 
or managing agent.®® When it is determined that 


72. XJ,S.—United Sheeplined Cloth- 
ingr Co. V. Arctic Fur Cap Co., D.C. 
N.Y., 165 F.Supp. 193. 

73. U.S.—United Sheeplined Cloth- 
ingr Co. V. Arctic Fur Cap Co., su¬ 
pra. 

74. Beasonahle relaotance to answer 
Where defendant had been justi¬ 
fied in refusing: to answer nine of 
the seventeen questions asked, and 
first two questions were so far from 
field of defendant’s experience that 
they migrht have made him unduly 
reticent, neither party nor neither 
attorney was required to pay ex¬ 
penses in proceeding: to compel de¬ 
fendant to answer remaining: ques¬ 
tions. 

U.S.—^Macrina v. Smith, D.C.Pa., 18 
F.R.D. 254. 

75. U.S.—^Producers Keleasing: Corp. 
De Cuba v. PRC Pictures, C.A.N. 
Y., 176 F.2d 93. 

Cohn V. Annunziata, D.C.N.Y., 27 
F.Supp. 806. 

Loosley v. Stone, D.C.I11., 16 F. 
R.D. 373—^Dictograph Products v. 
Kentworth Corp., D.C.Ky., 7 F.R.D. 
543—Spaeth v. Warner Bros. Pic¬ 
tures, D.CXN.Y., 1 P.R.D. 729— 
French v. Zalstem-Zalessky, D.C. 
N.Y., 1 F.R.D. 240. 

D.C .—Htpp v. Hipp, Mun.App., 134 A. 
2d 493. 

StzUclnff of answer 

U.S.—Peitzman v. City of Illmo, C.C. 


A.Mo., 141 F.2d 966, certiorari de¬ 
nied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 677, rehearing denied 65 S. 
Ct. 112, 323 U.S. 813, 89 L.Ed. 647. 

76. D.C.—^Hipp V. Hipp, Mun.App., 
134 A.2d 493. 

77. Divorce action 

D.C.—^Hipp V. Hipp, supra. 

78. U.S.—U. S. V. Costello, D.C.N. 
Y., 16 F.R.D. 428, affirmed, C.A., 
222 F.2d 656, certiorari denied 76 
S.Ct. 62, 350 U.S. 847, 100 L.Ed. 
755—Schesler v. American Milk 
Products Co., D.C.N.Y., 8 F.R.D. 
259. 

Prevention of injnstioe being done 

Even though motion to strike com¬ 
plaint and dismiss action because 
plaintifC failed to appear for taking 
of deposition was well taken, plain- 
tifiC, lest injustice should be done, 
would be afforded another opportu¬ 
nity to appear and give his deposi¬ 
tion, and if he should again fail or 
refuse to do so, complaint would 
then be stricken and action dismissed. 
U.S.—Socha V. Webber, D.C.Alaska, 
11 F.R.D. 124. 

79. D.C.—Sher v, De Haven, 199 F. 
2d 777, 91 U.S.App.D.C. 267, 36 A. 
L.R.2d 937, certiorari denied 73 S. 
Ct. 797, 345 U.S. 936, 97 L.Ed. 1363. 

80. U.S.—©’Neill v. Blue Comet Cab 
Corp., D.C.N.Y., 21 F.R.D. 161. 

908 


81. U.S.—^Rubln V, General Tire & 
Rubber Co., Inc., D.C.N.Y., 18 P.R. 
D. 61—^Bernstein v. N. V. Neder- 
landsche-Amerlkaansche Stoom- 
vaart-MaatschappiJ, D.C.N.Y., 16 F. 
R.D. 32. 

82. U.S.—Bernstein v. N. V. Neder- 
landsche-Ajnerikaansche Stoom- 
vaart-Maatschapplj, supra. 

Master or first mate of ship 
Where notice to take deposition 
was that defendant’s testimony 
would be taken by person of first 
mate or such other person or per¬ 
sons familiar with facts and cir¬ 
cumstances, and first mate was not 
subpoenaed and defendant, who con¬ 
strued notice to take deposition to 
be so indefinite as to be insufficient 
with respect to persons other than 
first mate, did not produce master 
of ship who would have knowledge 
of facts, plaintiff’s motion to strike 
answer for failure of defendant to 
appear pursuant to notice to take 
deposition would be denied on condi¬ 
tion tliat defendant produce master 
of ship to be examined in accord¬ 
ance with notice. 

U.S.—Porrazzo v. Royal Mail Lines, 
Limited, D.C.N.Y., 13 P.R.D. 320. 

83. U.S.—^Bernstein v. N. V. Neder- 
landsche-Amerlkaansche Stoom- 
vaart-Maatschappij, D.C.N.Y., 15 F. 
R.D. 32- 
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the person who failed to appear for pre-trial ex- 
mination was a managing agent of a corporate par¬ 
ty, the practical effect of such determination is that 
the sanction of striking a pleading may be imposed 
against the corporation.*4 

The penalty of striking a pleading or a part there¬ 
of may be imposed on a party even though the party 
has not been served with a subpoena to have his 
deposition taken, if a proper notice has been given.®^ 

In a suit to cancel defendant’s naturalization, the 
correctness of an order directing defendant to an¬ 
swer certain questions on pretrial deposition exami¬ 
nation may not be challenged on a motion by the 
government to strike defendant’s answer, because 
defendant, after being ordered to answer, refused to 
do so on the groimds his answer would incriminate 
him, and the sole question was whether the order 
granting the motion to strike would be just,^® and 
where it was determined that the order granting the 
motion to strike would not be just, the motion would 
be denied. 

§ 644. Contempt 

The failure or refusal of a deponent to comply with 
an order to submit to a pre-trial examination, to answer 
proper questions, or to produce papers and documents, 
may resuit in an adjudication that the person Is in con¬ 
tempt of court, and if the order of adjudication is of a 
coercive nature the contempt Is civil rather than crim¬ 
inal. 

The action of a deponent in continuing to refuse 
to obey an order of court relating to the pretrial 
deposition proceeding may be contemptuous,^^ and 
may result in the imposition of a fine.^^ Although 
a deponent may be technically in contempt of court 
for refusing to submit to a pretrial deposition ex¬ 
amination,^® ordinarily the court does not impose 


punishment for contempt where the disobedience is 
not clearly willful.®^ Accordingly, punishment for 
contempt in refusing to answer questions on pre¬ 
trial examination,® 2 or in refusing to produce papers 
and documents for use in pre-trial examination,®® 
usually will not be imposed if the contempt was not 
willful, and the contempt is generally not regarded 
as willful if deponent acted on advice of counsel.®4 
A witness who refuses to produce a document when 
ordered to do so by the court will not be permitted 
to escape an adjudication of contempt on the ground 
the witness did not have possession of the document, 
where it is clearly established that the witness did 
have control of the document.®^ 

Where a motion to limit the deposition of a wit¬ 
ness was denied by the court without prejudice to 
a renewal of the motion at the time the deposition 
is actually taken, and subsequently the motion is re¬ 
newed, during the pendency of the renewed motion 
the court will not adjudge the witness in contempt 
for failure to answer, since no defiance of the au¬ 
thority of the court is shown.®® 

An appeal from an order adjudging a person in 
contempt for failure to answer questions on pre¬ 
trial examination opens the preliminary proceedings 
to review.®^ 

Contempt as civil or criminal, A petition filed in 
an action by the personal representative of a de¬ 
ceased plaintiff after the dismissal of the action, 
alleging that prior to dismissal defendant had re¬ 
fused to comply with an order for pre-trial exami¬ 
nation, and asking that defendant be held in con¬ 
tempt for refusing to comply with that order, con¬ 
stitutes an attempt by petitioner to have defendant 
punished for a past act which was allegedly con- 


84. U.S.—^Rubln V. General Tire & 
Rubber Co., Inc., D.C.N.Y., 18 F.R. 
D. 51. 

85. U.S.—Peitzman v. City of Illmo, 
C.C.A.MO., 141 F.2d 966, certiorari 
denied 65 SCt. 47, 323 U.S. 718, 
89 L.Ed. 577, rehearing: denied 65 
S.Ct. 112, 323 U.S. 813, 89 L.Ed. 
647. 

Bourne, Inc. v. Romero, D.C.La., 
23 F.R.D. 292—French v. Zalstem- 
Zalessky, D.C.N.T., 1 F.R.D. 240. 

86. U.S.—U. S. V, Costello, D.C.N.T., 
16 F.R.D. 428, affirmed, C.A., 222 
F.2d 666, certiorari denied 76 S.Ct. 
62, 350 U.S. 847, 100 L.Ed. 765. 

87. U.S.—^U. S. V. Costello, supra. 

88. U.S.—Bouffh V. Lee, D.C.N.T., 29 
F.Supp. 498. 

89. U.S.—U. S. V. Costello, D.C.N.T., 
16 F.R.D. 428, affirmed, C.A., 222 
P.2d 656, certiorari denied 76 S.Ct. 
62, 360 U.S. 847, 100 L.Ed. 765. 


90. U.S.—^Dellefield v. Blockdel Real¬ 
ty Co., D.C.N.Y., 40 F.Supp. 212. 

91. U.S.—^Dellefield v. Blockdel Real¬ 
ty Co., D.C.N.Y., supra. 

92. U.S.—^Newcomb v. Universal 
Match Corporation, D.C.N.Y., 27 F. 
Supp. 937. 

93. U.S.—Colorado Mill. & Elevator 
Co. V. American Cyanamld Co., D. 
C.Mo., 11 F.R.I>. 306—^Virgrlnia Met¬ 
al Products Corp. v. Hartford Acc. 
& Indem. Co., D.CJ^.Y., 10 P.R.D. 
374. 

Discretion of oonrt 
Where witness had, on advice of 
counsel, refused to produce docu¬ 
ments in compliance with subpoena 
duces tecum, court, in its discretion, 
refused to adjudge witness in con¬ 
tempt of court but gave witness an 
opportunity to obey subpoena as di¬ 
rected. 


U.S.—Steamship Co. of 1949 v. China 
Union Lines, Hong Kong, Limited, 
D.C.N.Y., 123 F.Supp. 802. 

94. U.S.—^Dellefleld v. Blockdel Real¬ 
ty Co., D.C.N.Y., 40 F.Supp. 212— 
Newcomb v. Universal Match Cor¬ 
poration, D.aN.Y., 27 F.Supp. 937. 

Colorado Mill. & Elevator Co. v. 
American Cyanamld Co., D.C.Mo., 
11 F.R.D. 306—Virginia Metal 
Products Corp. v. Hartford Acc. & 
Indem. Co., D.C.N.Y., 10 F.R.D. 
374. 

96. U.S.—^Bough V. Lee, D.C.N.Y., 
29 F.Supp. 498. 

96. U.S.—Shawmut, Inc. v. Ameri¬ 
can Viscose CojT)., D.C.N.Y., 11 F. 
R.D. 662. 

97. U.S.—Garland v. Torre, C.A.N. 
Y., 269 F.2d 646, certiorari denied 
79 S.Ct 237, 368 U.S. 910, 3 L.Ed. 
2d 231. 
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temptuous of the authority of the court, that is, an 
attempt by petitioner to have a punitive judgment 
entered rather than an attempt to obtain coercive 
relief.^® Since the proceeding is for criminal con¬ 
tempt,®® petitioner is without authority to prosecute 
in such a proceeding or to prosecute an appeal from 
an order dismissing the petition.^ When an order 


is made adjudging a person in contempt for failure 
to comply with an order to produce documents and 
papers to be used at a pre-trial examination, the con¬ 
tempt of which the person is guilty is civil rather 
than criminal, since the order adjudging contempt 
is coercive in nature rather than punitive.^ 


D. WRITTEN INTERROGATORIES TO PARTIES 


1. In General 


§ 645. In General 

Discovery by written Interrogatories directed to an 
adverse party and calling for Information from such 
party is authorized by the Federal Rules of Civil Proce¬ 
dure. 

Rule 33 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., governs written interrogatories direct¬ 
ed to an adverse party and calling for information 
from such party,® and, with the other Rules, is in¬ 
tended to provide ample facilities for the discovery 
of facts before trial, so that surprise at the trial and 
possible miscarriage of justice may be avoided.** 
Under this Rule any party may serve on an adverse 
party written interrogatories to be answered by the 
party served, or, if the party served is a public or 
private corporation or a partnership or association, 
by any officer thereof competent to testify in its be¬ 


half.5 Where any pre-trial examination of an ad¬ 
verse party must be made outside the forum, it may 
be made by written interrogatories.® 

The right granted under Rule 33 to interrogate an 
adverse party, although not an absolute right,^ is a 
substantive right, and not a matter of procedure.® 

One perplexing problem arising under Rule 33 is: 
How far is discovery procedure available to a plain¬ 
tiff who is without knowledge of evidentiary facts to 
support his pleaded cause of action ?® 

Order compelling discovery without interrogatory. 
Authority to make an order compelling the discovery 
of information by a party is not conferred on the 
court by Rule 33, but by Rule 37, which sets forth 
the situations that must exist before such an order 


98. U.S.—^Kienle v. Jewel Tea Co., 

C. A.I11., 222 F.2d 98. 

99. U.S.—^Kienle v. Jewel Tea Co., 
supra. 

1. U.S.—Kienle v. Jewel Tea Co., 
supra. 

2. Kelther fine nor definite sentence 
Imposed 

U S.—Harris v. Texas & Pac. Ry. 
Co., C.A.I11., 196 F.2d 88. 

3. U.S.—U. S. V. U. S. Cartridge Co.. 

D. C.MO., 6 F.RD. 362. 
]Diterrogatories defined 

Term "interrogatories” Is defined 
as a series of questions In writing 
for the purpose of eliciting infor¬ 
mation to aid a party making out 
his case where an ascertainment of 
the facts either in support or defense 
thereof is difficult, thereby limiting 
the testimony necessary at the trial 
and simplifying the issues. 

U.S.—Pratt V. U. S., 87 Ct.Cl. 686. 

4. U.S.—Chandler v. Cutler-Hammer, 
Inc., D.C.Wis., 31 F.Supp. 453. 

Surprise almost Impossihle 
Surprise at trial has now almost 
become impossible where careful use 
is made of the Rules of Civil Proce¬ 
dure dealing with interrogatories to 
parties and the consequences of the 
refusal to make discovery. ' 


U.S.—Pearson v. Hershey Creamery 
Co., D.C.Pa., 30 F.Supp. 82. 

6. U.S.—^Hickman v. Taylor, Pa., 67 

S.Ct 385, 329 U.S. 495, 91 L.Ed. 
451. 

Newell V. Phillips Petroleum Co., 

C. C.A.Okl., 144 F.2d 338. 

Munzer v. Swedish American 

Line, D.C.N.T., 35 F.Supp. 493— 
Dixon V. Phifer, D.C.S.C., 30 F. 
Supp. 627. 

Erone Corp. v. Skouras Theatres 
Corp., D.C.N.T., 22 F.RD. 494— 
Burke v. Fire Underwriters Ass'n, 

D. C.MO., 21 F.R.D. 583—Waider v. 
Chicago, R. I. & P. Ry. Co., D.C. 
Iowa, 10 F.R.D. 263—Harlan Pro¬ 
duce Co. V. Delaware, L. & W. R. 
Co., D.C.N.Y., 8 F.R.D. 104—Roth 
V. Paramount Film Distributing 
Corp., D.C.Pa., 4 F.R.D. 302—Shel¬ 
don V. Great Lakes Transit Corpo¬ 
ration, D.C.N.T., 2 F.R.D. 272— 
Chemical Foundation v. Universal- 
Cyclops Steel Corporation, D.C.Pa., 
1 P.R.D. 633—U. S. for Benefit of 
General Electric Supply Corpora¬ 
tion v. W. E. O’Neil Const. Co., D. 
C.Mass., 1 F.R,D. 629. 

D.C.—^Riss & Co. V. Association of 
American Railroads, D.C., 23 P.R.D. 
211 . 

Buie on which interrogatory based 
Where many interrogatories served 
by plaintiff on corporate defendant 
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seemed to be under Federal Rule 26 
rather than under Rule 33 but they 
were filed without leave of court 
prior to the answer as required by 
Rule 26 at that time, court was re¬ 
quired to assume that plaintiff’s coun¬ 
sel was proceeding under Rule 33. 
U.S.—^Kennedy v. Mississippi Val. 
Barge Line Co., D.C.Pa., 7 P.R.D. 
78. 

6. U.S.—Compania Distribuidora 

Woodward Y. Dickerson, Inc. v. 
Cristina Copper Mines, Inc., D.C. 
N.Y., 114 F.Supp. 454. 

Endte v. Hermes Export Corp., 
D.C.N.Y., 20 P.R.D. 162. 

7. U.S.—Herbst v. Chicago, R. I. & 
P. R. Co., D.C.Iowa, 10 F.R.D. 14. 

Umltations on right 
Right to require answer to inter¬ 
rogatories is one that must be exer¬ 
cised only under definitely restricted 
circumstances as permitted by Rule 
26 (b), and subject to such limita¬ 
tions as the court may direct for pro¬ 
tection of the parties. 

U.S.—^Herbst v. Chicago, R. I. & P. R. 
Co., supra. 

8. U.S.—^U. S. V. Certain Lands in 
Hollywood, Broward County, Fla., 
D.C.Fla., 63 F.Supp. 124. 

9. U.S.—C. F. Slmonln’s Sons v. 
American Can Co., D.C.Pa., 30 F. 
Supp. 901. 
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can be granted, one of which is when service of an 
interrogatory has been made on the other party and 
such party without good cause has refused to answer, 
and in case no interrogatory requesting the informa¬ 
tion desired has been served on the other party the 
court cannot, by an order pursuant to Rule 37, com¬ 
pel discovery of the information.!® 

§ 646. Purpose of Interrogatories 

Written Interrogatories are Intended to enable the 
interrogator to prepare for and expedite the trial; their 
purpose is to ascertain or procure facts or evidence and 
to narrow and clarify the issues of the case. 

The written interrogatories authorized under the 
Federal Rules of Civil Procedure, Rule 33, 28 U.S. 
C.A., are intended to enable the interrogator to pre¬ 
pare for trial,!! to save expense and time of the 
litigants,!^ and to expedite the trial ;!3 but they 
are not intended to serve as a substitute for the trial 
itself.!^ The purpose of the Rule is to avoid the 
element of surprise by requiring full disclosure.!® 
It is intended to go far in making information known 
by one party available to the other.!® 


Within their broad general purpose, interroga¬ 
tories under Rule 33 have two main separate and dis¬ 
tinct purposes or functions, to ascertain or procure 
facts or evidence with respect to the issues and to 
narrow and clarify the issues.!*^ Thus it is their 
purpose to ascertain facts,!® ^o elicit information,!® 
to procure, discover, or elicit evidence,^® or to afford 
parties full information with respect to facts in¬ 
volved in the issues in suit.2! 

It is also the purpose or function of interroga¬ 
tories to ascertain facts or information as to the 
existence of facts relating to the issues in advance 
of trial,22 or to secure information as to where perti¬ 
nent evidence exists and can be obtained and they 
may be employed to seek out information which may 
be productive of evidence which may be used against 
the adverse party on the trial.24 Their purpose with 
respect to seeking fact information is to obtain in¬ 
formation of major moment,2® or to elicit ultimate 
facts.2® The primary purpose of interrogatories is 
not to gather evidence for use at the trial but to 
enable the interrogating party to learn all the rel- 


10. U.S.—Bjorlin v. United S. S. Co., 
D.C Ohio. 10 F.R.D. 42. 

11. U S.—May v. Baltimore & O. R. 
Co., D.C.Md., 17 F.R.D. 288—U. S. 
V. General Motors Corporation, D.C. 
Ill., 2 F.R.D. 528. 

Orderly disposition 

Office of interrogatories is to aid 
the parties and the court in the or¬ 
derly disposition of litigation. 

U.S.—Balazs v. Anderson, D.C.Ohio, 
77 F.Supp. 612. 

Before trial 

Function of interrogatories is to 
inform parties in advance of trial. 
U.S.—O'Brien v. Equitable Life As- 
sur. Soc. of U. S., D.C.Mo., 13 F. 
R.D. 475—Stanley Works v. Rock¬ 
well Mfg. Co., D.C.Pa., 10 F.R.D. 
421. 

12. U.S.—J. C. Nichols Co. v. Mid- 
States Freight Lines, D.C.Mo., 9 
F R.D. 553. 

13. U S.—Jackson v. Kotzebue Oil 
Sales, D.C.Alaska, 17 F.R.D. 204— 
Provisional Government of French 
Republic V. Tower's Warehouse, D. 
C N.Y., 11 F.R.D. 291. 

14. U.S.—O’Brien v. Equitable Life 
Assur. Soc. of U. S., D.C.Mo., 13 
F.R.D. 475—Fishermen & Merchants 
Bank v. Burin, D.C.Cal., 11 F.R.D. 
142 —Stanley Works v. Rockwell 
Mfg. Co., D.C.Pa., 10 P.R.D. 421. 

15. U.S.—Chatman v. American Ex¬ 
port Lines, Inc., D.C.N.Y., 20 P.R. 
D. 176—Hayman v. Pullman Co., 
D.C.Ohio, 8 P.R.D. 238. 


Pa.. 153 P.2d 212, affirmed 67 S.Ct. 
385, 329 U.S. 495, 91 L.Ed. 451. 

17. U.S.—^Drum v. Town of Tona- 
wanda, D.C,N.T., 13 F.R.D. 317— 
Provisional Government of French 
Republic V. Tower’s Warehouse, D. 

C. N.T,, 11 F.R.D. 291. 

18. U.S.—Grand Opera Co. v. Twen¬ 
tieth Century-Fox Film Corp., D. 
C Ill, 21 F,R.D. 39—^Drum v. Town 
of Tonawanda, D.C.N.Y., 13 F.R.D. 
317. 

D.C—Aktiebolaget Vargos v. Clark, 

D. C,, 8 F.R.D. 635. 

Exploratory 

Interrogatories under Rule 33 are 
exploratory, intended to find out 
facts, witnesses, and documents so 
the propounder may thereafter pre¬ 
pare to prove his case in an orderly 
manner. 

U.S.—Town of River Junction v. Mar¬ 
yland Casualty Co., C.CA.Fla., 110 
F.2d 278, 134 A.L.R. 727, certio¬ 
rari denied Maryland Casualty Co. 
V. Town of River Junction, 60 S.Ct. 
1077, 310 U.S. 634, 84 L.Ed. 1404. 

19. U.S.—^Doman v. Isthmian S. S. 
Co., D.C.Pa., 6 F.R.D. 609. 

20. U.S.—^Alamo Theatre Co. v. 
Loew’s, Inc., D.C.I11., 22 F.R.D. 42. 

D.C.—^Aktiebolaget Vargos v. Clark, 
D.C., 8 F.R,D. 635. 

Por possible use at trial 
U.S.—^Provisional Government of 

French Republic v. Tower’s Ware¬ 
house, D.C N.Y.. 11 F.R.D. 291. 

To support case of interrogator 
U.S.—The J. L. Jr., D.C.N.Y., 64 F. 
Supp. 185. 


21. U.S.—Fleming v. Bemardi, D.C. 
Ohio, 1 F.R.D. 624. 

22. U.S.—^American OH Co. v. Penn¬ 
sylvania Petroleum Products Co., 
D.C.R.I., 23 P.R.D. 680. 

23. U.S.—^Alamo Theatre Co. v. 

Loew’s Inc., D.C.Ill., 22 F.R.D. 42. 

D.C—^Aktiebolaget Vargos v. Clark, 
D.C, 8 F.R.D. 635. 

Docnments 

Ordinarily, where a party does not 
have sufficient information to desig¬ 
nate documents that he desires to in¬ 
spect, he may acquire the information 
by use of interrogatories. 

U.S.—Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., D.C. 
N.Y., 24 F.R.D. 58. 

24. U.S.—^Porter v. Central Chevro¬ 
let, D.C.Ohio, 7 F.R.D. 86. 

25. U.S.—Onofrio v. American 
Beauth Macaroni Co., D.C.Mo., 11 
F.R.D. 181—^Batemore, Inc., v. 
Standard Brands, D.C.Mo., 7 F.R.D. 
455. 

TTnnecessary detail 

It is not purpose of interrogatories 
to compel an adversary to make de¬ 
tailed comparisons of specific fea¬ 
tures of devices, and to determine 
whether or not such descriptions 
bring an article within scope of a 
patent, where issue between parties 
is whether license contract for such 
patent has been breached. 

U.S.—Scheiwer v. Snap-Tite, Inc., D. 
C.Pa., 17 F.R.D. 115. 

26. U.S.—J. C. Nichols Co. v. Mid- 
States Freight Lines, D.C.Mo., 9 F. 
R.D. 553. 


16. U.S.—Hickman v. Taylor, C.CA. 
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evant facts of the case.27 Their office is not to sup¬ 
ply information for the personal use of the liti- 

gants.28 

It is also an important or main purpose or func¬ 
tion of this discovery procedure to narrow^^ or 
simplifySO the issues between the parties, that is, 
the factual issues,and to enable the interrogating 
party to ascertain precisely what he will have to 
meet at the trial,32 or to enable a defendant to learn 
the particulars of the charge against him.33 So, a 


purpose of the Rule is to obtain admissions from 
the adverse party,^^ that is, admissions of fact, not 
of law,35 and thereby limit the subjects of contro¬ 
versy necessary to be disposed of on the trial,3 6 so 
as to avoid unnecessary attendance of witnesses and 
waste of time of the parties and the court,37 and to 
relieve parties of the cost of proving facts which 
will not be disputed at the trial, the truth of which 
can be ascertained with reasonable certainty.38 

Interrogatories are not to be used as a device or 


27. U.S,—B. & S. Drilling: Co. v. 
Halliburton Oil Well Cementing 
Co., D.C.Tex„ 24 F.R.D. 1. 

28. U.S.—^Balazs v. Anderson, D.C. 
Ohio, 77 F.Supp. 612. 

29. U.S.—American Oil Co. v. Penn¬ 
sylvania Petroleum Products Co., 
D.C.R.I., 23 P.R.D. 680—Alamo The¬ 
atre Co. V. Loew's Inc., D.C.Ill., 22 
F.R.D. 42—Grand Opera Co. v. 
Twentieth Century-Fox Film Corp., 
D.C.Ill., 21 F.R.D. 39—Drum v. 
Town of Tonawanda, D.C.N.Y., 13 
F.R.D. 317—^Provisional Govern¬ 
ment of French Republic v. Tow¬ 
er’s Warehouse, D C.N.Y., 11 F.R. 
D. 291—^Porter v. Central Chevro¬ 
let, D.aOhio, 7 P.R.D 86. 

D.C.—Aktlebolaget Vargos v. Clark, 
D.C., 8 P.R.D. 635—Pierce v. Pierce, 
D.C., 5 P.RD. 126. 

To moke claim known 

One of principal purposes of inter¬ 
rogatories is to make the claim 
known. 

U.S.—B. & S. Drilling Co. v. Hal¬ 
liburton Oil Well Cementing Co., 
D.C.TCX., 24 P,R.D. 1—Robinson v. 
Tracy, D.C.Mo., 16 F.R.D. 113. 
Scope of defense 

Interrogatories seeking to find out 
in particular the scope of defense are 
proper, 

U.S —Canuso v. City of Niagara 
Falls, D.C.N.Y., 4 F.R.D, 362. 
Proper occasion for interrogatories 
Where allegations of answer are so 
broad or assertion of details so nu¬ 
merous or of such character that it 
may reasonably be supposed that de¬ 
fendants rely for their defense only 
on limited portion of matter alleged 
in each instance, interrogatories are 
appropriate to narrow issues. 

U.S.—Shrader v. Reed, D.C.Neb., 11 
F.R.D. 367—Chenault v. Nebraska 
Farm Products, D.C.Neb., 9 P.R.D. 
629. 

Other statements of pnrpose of Bnle 

(1) Interrogatories are intended 
to facilitate the decision of Issues 
perhaps earlier than an actual trial. 
U.S.—Brewster v. Technicolor, Inc., 

D.C.N.Y., 2 P.R.D. 186. 

(2) One of the principal purposes 
of interrogatories is to ascertain the 
contentions of the adverse party, and 


it is proper for a defendant to elicit 
by interrogatory facts or conduct on 
which a plaintiff bases his charge of 
general negligence. 

U.S.—McElroy v. United Air Lines, 
Inc, D.C.MO., 21 F.R.D. 100. 

(3) Interrogatories are appropriate 
which seek to narrow to the matters 
relied on allegations which are so 
broad or so multifarious as to sug¬ 
gest the likelihood or reasonable pos¬ 
sibility that pleader’s intention is to 
stand only on a segment of them, 
whether ample or narrow. 

U.S.—Chenault v. Nebraska Farm 
Products. D.C.Neb., 9 P.R.D. 629 

30. U.S.—O’Brien v. Equitable Life 
Assur. Soc. of U. S., D.C.Mo., 13 F 
R.D. 476—Gaumond v. Spector Mo¬ 
tor Service, D.C.Mass., 1 F.R.D. 
364. 

To limit necessary research 
In action by buyer for breach of 
purcliase and sale agreement based 
on alleged overstatement of inven¬ 
tories in which perusal of records of 
buyer was necessary to enable sellers 
to prepare defense, buyer would be 
ordered to furnish statements of 
items of inventory claimed to be over¬ 
valued, together with reasonable 
identification of each item, to end 
that defendants might not be forced 
to compile mass of data for prepara¬ 
tion of effective defense. 

U.S.—^H, K. Porter Co. v. Bremer, D. 

C. Ohlo, 12 P.R.D. 187. 

31. D.C.—^U. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass’n, D.C., 22 
P.R.D. 300. 

32. D.C.—Pierce v. Pierce, D.C., 6 
P.R.D. 125. 

33. U.S.—^U. S, V. General Motors 
Corporation, D.C.I11., 2 P.R.D. 528 

34. U.S.—Chandler v. Cutler-Ham¬ 
mer, Inc., D.C.Wis., 31 F.Supp. 463 
—Schwartz v. Howard Hosiery Co., 

D. C.Pa., 27 F.Supp. 443. 

Grand Opera Co. v. Twentieth 
Century-Fox Film Corp., D.C.I11.. 
21 F.R.D. 39—Drum v. Town of 
Tonawanda, D.C.N.Y., IS F.R.D. 317 
—Shrader v. Reed, D.C.Neb., 11 F. 
RX). 367—Onofrio v. American 
Beauty Macaroni Co., D.C.Mo., 11 
F.R.D. 181—Woods v. Kornfeld, D. 
C.Pa., 9 P.R.D. 196—^Batemore, Inc., 
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v. Standard Brands, D.C.Mo., 7 F.R. 
D. 465—Patterson Oil Terminals v. 
Charles Kurz & Co., D.C.Pa., 7 F. 
R D. 250—Porter v. Central Chevro¬ 
let, D.C.Ohio, 7 P.R.D. 86—Hoff¬ 
man V. Wilson Line, D.C.Pa., 7 F.R. 
D. 73—Bowles v. Safeway Stores, 
D.C Mo., 4 F.R.D. 469. 

XTsnal object 

Usually, the object of interroga¬ 
tories is to obtain answers which can 
be Introduced in evidence at trial as 
admissions against interest. 

U.S.—Carstens v. Great Lakes Towing 
Co., D.aOhio, 71 F.Supp. 394. 

35. D.C.—^Aktlebolaget Vargos v. 
Clark, D.C., 8 F.R.D. 636. 

36. U.S.—Chandler v. Cutler-Ham¬ 
mer, Inc., D.C.Wis., 31 F.Supp. 453 
—Schwartz v. Howard Hosiery Co., 
D.C.Pa., 27 F.Supp. 443. 

Drum V. Town of Tonawanda, D. 
C.N.Y., 13 F.R.D. 317—Woods v. 
Kornfeld, D.C.Pa., 9 F.RD. 196— 
Patterson Oil Terminals v. Charles 
Kurz & Co., D.C.Pa., 7 F.R.D. 250— 
Hoffman v. Wilson Line, D.C.Pa., 7 
P.R.D. 73—Bowles v. Safeway 
Stores, D.C.Mo., 4 P.R.D. 469. 
BSsentlal function 

Opportunity to obtain admission, if 
possible, and thereby limit Issues is 
an essential function of Rule per¬ 
mitting interrogatories. 

U.S.—Shrader v. Reed, D.C.Neb., 11 
P.R.D. 367. 

37. U.S.—Schwartz v. Howard Ho¬ 
siery Co., D.C.Pa., 27 F.Supp. 443. 

Grand Opera Co. v. Twentieth 
Century-Pox Film Corp., D.C.Ill., 
21 P.R.D. 39—^Drum v. Town of 
Tonawanda, D.C.N.Y., 13 F.R.D. 

317—^Woods V. Kornfeld, D.C.Pa., 

9 P.R.D. 196—^Hoffman v. Wilson 
Line, D.C.Pa., 7 F.R.D. 73—Bowles 
V. Safeway Stores, D.C.Mo., 4 P. 
R.D. 469, 471, 

Intent 

“The Intent of said rule is that 
both parties have the same informa¬ 
tion, why compel formal proof to be 
made of things within their joint 
knowledge?” 

U.S.—^Bowles V. Safeway Stores, su¬ 
pra. 

88. U.S.—Jackson v. Kotzebue Oil 
Sales, D.CA.laska, 17 F.R.D. 204. 
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stratagem to maneuver the adverse party into an un¬ 
favorable tactical position.39 Their purpose is not 
to cross-examine, to indulge in argumentation, or to 
call for conclusions.40 

§ 647. Construction of Rule 

The Federal Rule authorizing written Interrogatories 
to adverse parties should be liberally construed so as to 
achieve a maximum degree of disclosure consonant with 
Justice. 

Resort may be made to the established principles 
of statutory construction in the construction of Rule 
33 of the Federal Rules of Civil Procedure, 28 U.S. 
C.A., authorizing written interrogatories to adverse 
parties,and this Rule should be construed in con- 
jimction with Rule 26 relating to depositions.'^^ 

The Rule should be given a liberal interpreta¬ 
tion,^3 and should not be strictly construed.^^ In 
applying it the courts should be liberal's and accord 
it a broad and liberal treatment,^® so as to achieve 
the maximum degree of disclosure which can be 
compelled without doing injustice,^^ and so that 
each side will know all the relevant nonprivileged 
facts in order to facilitate their proof and to speed 
the progress of the trial.'^^ This Rule should be 


given a wide scope, and technicalities which would 
unnecessarily limit its application should be eliminat¬ 
ed.^^ Interrogatories, and objections made to them, 
should not be appraised by any rigid rules, or on the 
basis of a slavish fidelity to precedent, but rather 
they should be considered in the light of their rela¬ 
tion to the pleadings in the case, and without too 
much reference to what courts have said.^o 

The Rule cannot be construed to mean that dili¬ 
gence of a party, or his counsel, to make extensive 
use of it is a priori annoyance, embarrassment, or 
oppression of an opposite party.®^ 

Similarity to Admiralty Rule, Rule 33 of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., is 
identical with Admiralty Rule 31, pertaining to 
interrogatories to parties, considered generally in 
Admiralty § 136, and it is generally held that they 
should be construed alike, ^2 although there is some 

authority to the contrary.^ 2 

Similarity to former Equity Rule, Although it has 
been stated that there is no analogy between Rule 
33 and the former Equity Rule 58 and that Rule 33 
functions in its separate sphere,^^ it is now general¬ 
ly recognized that Rule 33 is similar to the former 


39. U.S.—McElroy v. United Air 
Lines, Inc., D.C.Mo., 21 F.R.D. 100 
—Onofrlo V. American Beauty Mac¬ 
aroni Co., D.C.Mo., 11 P.R.D. 181. 

D.C.—^Aktlebolaget Vargos v. Clark, 
D.C., 8 P.R.D. 635. 

40. U.S.—O’Brien v, Bgultable Life 
Assur. Soc. of U. S., D.C.Mo., 13 
P.R.D. 476—^Picking v. Pennsyl¬ 
vania R. Co., D.C.Pa., 11 F.R.D. 71. 
appeal dismissed, C.A., 201 F.2d 
672, certiorari denied 73 S.Ct. 1144, 
346 U.S. 1000, 97 L.Ed. 1406, re¬ 
hearing denied 74 S.Ct. 18, 346 U.S. 
843, 98 L.Ed. 863. 

41. U.S.—Cooke v. Kilgore Mfg. Co., 
D.C.Ohio, 16 F.R.D. 466. 

42. U.S.—^Lanova Corporation v. Na¬ 
tional Supply Co., D.C.Pa., 29 F. 
Supp. 119. 

Olsen V. Dalzellido, Inc., D.C.N. 

T., 23 F.R.D. 186—^Bordonaro Bros. 
Theatres v. Loew’s, Inc., D.C.N.T., 
7 P.R.D. 210. 

43. U.S.-—Newell v. Phillips Petrole¬ 
um Co., C.C.A.Okl., 144 P.2d 338. 

Volunteer Elec. Co-op. v. Tennes¬ 
see Val. Authority, D.C.Tenn., 139 
F.Supp. 22—^V. D. Anderson Co. v. 
Helena Cotton Oil Co., D.C.Ark., 
117 F.Supp. 932—^Rltepolnt Co. v. 
Secretary Pen Co., D.C.N.J., 94 F. 
Supp. 467—Chandler v. Cutler-Ham¬ 
mer, Inc., D.C.W1S., 31 F.Supp. 

463—Dixon v. Phifer, D.C.S.C., 30 
F.Supp. 627. 

Cardox Corp. v. Olin Mathieson 
Chemical Corp., D.C.I11., 23 P.R.D. 

36A C.J.S.—68 


27—^Erone Corp. v. Skouras The¬ 
atres Corp., D.C.N.Y., 22 P.R.D. 494 
—Grand Opera Co. v. Twentieth 
Century-Fox Film Corp., D.C.Ill., 
21 F.R.D. 39—Sikes Co. v. Swift & 
Co., D.C.N.T., 11 P.R.D. 315—Ver- 
mllyea v. Chesapeake & Ohio Ry. 
Co., D.C.Mich., 11 F.R.D. 255— 
Frank v. Tinicum Metal Co., D.C. 
Pa., 11 F.RD. 83—Waider v. Chica¬ 
go, R. I. & P. Ry. Co., D.C.Iowa, 10 
F.RD. 263—^Roth v. Paramount 
Film Distributing Corp., D.C.Pa., 
4 F.R.D. 302—The Bros, D.C.N.T., 3 
F.R.D. 40—^Fleming v. Bernard!, D. 

C. Ohio, 1 F.R.D. 624. 

44. U.S.—Chandler v. Cutler-Ham¬ 
mer, Inc., D.C.W1S., 31 F.Supp. 463. 

45. U.S.—^Frank v. Tinicum Metal 
Co., D.C.Pa., 11 P.R.D. 83—Chenault 
V. Nebraska Farm Products, D.C. 
Neb, 9 F.R.D. 629—Hydraulic De¬ 
velopment Corporation v. Lake Erie 
Engineering Corporation, D.C.N.Y., 
2 P.R.D. 174. 

Utmost liberality should prevail 
in allowing a wide scope to the legiti¬ 
mate use of interrogatories. 

D.C.—^Aktiebolaget Vargos v. Clark, 

D. C., 8 P.R.D. 635. 

Use encouraged 

Liberal use of Interrogatories for 
purpose of clarifying issues raised 
by pleadings should be permitted and 
encouraged. 

U.S.—Territory of Alaska v. The 
Arctic Maid, D.C.Alaska, 136 F. 
Supp. 164. 


46. U.S.—^Hickman v. Taylor, Pa, 67 
S.Ct. 386, 329 U.S. 495, 91 L.Ed. 
451. 

Michigan Window Cleaning Co. 

V. Martino, CA..Mich., 173 F.2d 466. 

Herbst v. Chicago, R. I. & P. R. 
Co., D.C.Iowa, 10 P.R.D. 14. 

47. U.S.—Cardox Corp. v. Olin Math¬ 
ieson Chemical Corp., D.C.Ill., 23 
P.R.D. 27. 

48. U.S.—Frank v. Tinicum Metal 
Co., D.C.Pa., 11 P.R.D. 83. 

49. U.S.—^Byers Theaters v. Murphy, 
D.C.Va., 1 F.R.D. 286. 

50. U.S.—Chenault v. Nebraska 
Farm Products, DC.Neb., 9 F.R.D. 
629. 

51. U.S.—^Burke v. Fire Underwrit¬ 
ers Ass’n, D.C.MO., 21 F.R.D. 683. 

52. U.S.—The L. T. C. No. 6, D.C N. 
Y., 68 F.Supp. 612—Finlay v. The 
Eveleth, D.C.N.Y., 64 F.Supp. 186— 
The Velox, D.C.N.Y., 36 F.Supp. 
929—The Christina, D.C.N Y., 35 F. 
Supp. 522. 

Lenz V. Sudden & Christenson, D. 

C. Pa.. 4 P.R.D. 401—The Eros, D C. 
N.Y., 3 F.R.D. 40—The Poling Bros. 
No. 6, D.C.N.Y., 2 PR.D. 336—Amer¬ 
ican S. S. Co. V. Buckeye S. S. Co., 

D. C.N.Y., 1 F.R.D. 773—The Exer~ 
mont, D.C.N.Y., 1 P.R.D. 674. 

53. U.S.—^The Arthur Conners, D.C. 
N.Y., 36 F.Supp. 776. 

54. U.S.—^Bailey v. New England 
Mut. Life Ins. Co. of Boston, Mass., 
D.C.Cal., 1 P.R.D. 494. 
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Equity Rule, 55 and that it restates the substance of 
part of such former Equity Rule with modifications 
to conform to the Federal Rules of Civil Pro¬ 
cedure.^® The practice under Rule 33, however, is 
more liberal than under the former Equity Rule^^ 
and has widened the range of that Rule.58 

§ 648. Actions in Which Interrogatories May 
Be Served 

The Federal Rule of Civil Procedure authorizing 
written interrogatories applies to actions of a legal or 
equ table nature and to divorce proceedings, but not to 
actions for penalties. 

Rule 33 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., authorizing written interrogatories, is 
equally applicable to actions of a legal or equitable 
nature,59 and also to divorce proceedings.®® An ac¬ 
tion for a penalty, however, is a criminal case with¬ 
in the purview of the constitutional provision that 
no person shall be compelled to be a witness against 
himself in any criminal case, and in such a case 
plaintiff is not entitled to propose written interroga¬ 
tories to compel defendant to testify.®^ 

Prior to the adoption of Rule 71A, governing pro¬ 
cedure in condemnation proceedings, Rule 71A (a) 
of which provides that “The Rules of Civil Pro¬ 
cedure for the United States District Courts govern 
the procedure for the condemnation of real and per¬ 
sonal property under the power of eminent domain, 
except as otherwise provided in this rule”, Rule 33 
was held not to apply to condemnation proceed¬ 
ings. ®2 

The Rule does not apply in Admiralty,®® although, 
as discussed supra § 647, Admiralty Rule 31 is 
similar and should receive a like construction. 

To attack farm marketing quotas. The findings 


of a committee establishing marketing quotas under 
the authority of the Agricultural Adjustment Act 
may not be collaterally attacked by means of inter¬ 
rogatories in a suit to recover penalties for growing 
wheat in excess of defendant’s established quota, 
since the procedure provided by statute for attack¬ 
ing such quotas is exclusive.®^ 

Aid to action in court of claims. There is no 
necessity for entertaining interrogatories in the dis¬ 
trict court as an aid to an action which may or may 
not be brought in the court of claims.®® 

§ 649. Other Discovery Procedures; Distinc¬ 
tions and Availability or Prior Use 

The various methods of discovery provided under the 
Federal Rules of Civil Procedure are intended to be cum¬ 
ulative, not alternative or exclusive, and written Inter¬ 
rogatories are not precluded by the fact that other methods 
have already been employed. 

The various methods of discovery provided under 
the Federal Rules of Procedure are intended to be 
cumulative, not alternative or exclusive,®® and are 
designed to be used together.®*^ They create inte¬ 
grated procedural devices,®® complementary to one 
another, and the use of one does not restrict the 
further use of the other on the same subject mat¬ 
ter.®® A party is free to make reasonable use of 
the various discovery devices as he sees fit;*^® they 
may be used independently, simultaneously, or con¬ 
secutively as required, 

Prior to its amendment in 1948, Rule 33 was de¬ 
clared to have a distinctive function separate and 
apart from the other Rules and to have no relation 
to Rules 26-32, and not to be an alternative to the 
deposition procedure of such Rules, or to have any 
relation to Rule 36, which relates to the admission 
of fact device.*^® The facilities provided under Rule 


55. U S.—Michigan Window Clean¬ 
ing Co. V. Martino, C.A.Mlch., 173 
P.2d 466. 

56. U.S.—Munzer v. Swedish Ameri¬ 
can Line, D.CN.T., 35 P.Supp. 493. 

57. U.S.—Brewster v. Technicolor, 
Inc., D.C.N.T., 2 P.R.D. 186. 

58. U S.—Lanova Corporation v. Na¬ 
tional Supply Co., D.C.Pa., 29 F. 
Supp. 119. 

59. U.S.—^Dixon v. Phifer, D.C.S.C., 
30 P.Supp. 627—C. P. Slmonln's 
Sons, Inc. v. American Can Co., D. 
C.Pa., 24 P.Supp. 765. 

Bailey v. New England Mut. Life 
Ins Co. of Boston, Mass., D.C.Cal., 
1 P.R.D. 494. 

60. D.C.—^Pierce v. Pierce, D.C., 6 
F.R D. 125. 

61- U.S.—^Bowles V. Trowbridge, D.C. 
Cal., 60 F.Supp. 48. 


Action for treble damages under price 
control act 

U.S.—^Bowles V. Trowbridge, supra. 

62. U.S—U. S. V, Certain Lands in 
Hollywood, Broward County, Pla., 
D.C.Fla., 63 P.Supp. 124. 

63. U.S.—The Velox, D.C.N.T., 36 P. 
Supp. 929—The Christina, D.C.N.Y., 
35 P.Supp. 522. 

American S. S. Co. v. Buckeye 
S. S. Co., D.C.N.Y., 1 P.R.D. 773. 

64. U.S.—^U. S. V. Stangland, C.A. 
Ind., 242 P.2d 843. 

65. U.S.—Pierce v. Submarine Sig¬ 
nal Co., D.C.Hass., 25 P.Supp. 862. 

66. U.S.—-B. & S. Drilling Co. v. Hal¬ 
liburton Oil Well Cementing Co., 
D.C.Tex., 24 P.R.D. 1—^Hornung v. 
Eastern Auto. Forwarding Co., D. 
C.Ohio, 11 P.R.D. 300. 
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67. U.S.—Sheffield Corp. v. George 
P. Alger Co., D.C.Ohio, 16 P.R.D. 
27. 

68. U.S.—Hickman v. Taylor, Pa., 67 
S.Ct. 385, 329 U.S. 495, 91 L.Ed. 461. 

Pappas V. Loew’s Inc., D.C.Pa., 
13 P.R.D. 471—Machinolmport v. 
Clark Equipment Co., D.C.N.Y., 11 
PJI.D. 65. 

69. U.S.—^Machinolmport v. Clark 
Equipment Co., supra. 

70. U.S.—^Kalnz v. Anheuser-Busch, 
Inc., D.C.I11., 16 P.R.D. 242. 

71. U.S.—^Machinolmport v. Clark 
Equipment Co., D.C.N.Y., 11 P.R.D. 
55. 

72. U.S.—Bailey v. New England 
Mut. Life Ins. Co. of Boston, Mass., 
D.aCal., 1 P.R.D. 494. 
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33 are more liberal than could be obtained tinder the 
former procedure of a suit in equity for discovery, 
which equity procedure may no longer be maintained 
since the adoption of this Rule.73 

Requests for admissions. Interrogatories and re¬ 
quests for admissions, although possessing certain 
requirements in common, are not interchangeable 
procedures designed for the same purposeJ^ Re¬ 
quests for admissions are designed to eliminate from 
the case issues which are not really in dispute be¬ 
tween the parties, and thus to limit the case to the 
vital and disputed issues, and interrogatories, on the 
other hand, are designed to elicit relevant informa¬ 
tion which, although itself inadmissible, appears 
reasonably calculated to lead to the discovery of ad¬ 
missible evidence.*^® Where admissions are desired 
on matters that will probably not be in dispute, it is 
better to proceed by requesting admissions pursuant 
to Rule 36, than by serving interrogatories.*^® 

§ 650. — Motion for More Definite State¬ 
ment 

Written interrogatories and motions for a more defi¬ 
nite statement are not mutually exclusive and a party 
may consistently employ either or both, although a party 
may obtain information In response to Interrogatories 
that would not be required to be given on a motion for 
a more definite statement. 

Rule 33 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., relating to written interrogatories and 
Rule 12 (e) authorizing a motion for more definite 
statement are not mutually exclusive and a party 
may consistently employ either or both.^^ Written 
interrogatories, rather than a motion for a more 
definite statement, may properly be used to obtain 
information necessary to enable a party to prepare 
for trial,such as information necessary to enable 


a party to present a defense,*^® even though the in¬ 
formation is not necessary to enable the party to 
plead;®® and prior to the 1948 amendment of Rule 
12 (e), which abolished bills of particulars in the 
federal practice, such information as to a defense 
could not be obtained by a bill of particulars.®^ A 
party may be required to give information in re¬ 
sponse to interrogatories that he would not be re¬ 
quired to give on a motion for a more definite state¬ 
ment or for a bill of particulars prior to its abolish¬ 
ment.® 2 

Prior to the abolishment of bills of particulars, it 
was not proper to use interrogatories as a substitute 
for them,®® but since then a demand for a bill of 
particulars has been treated as a request under Rule 
33 for written interrogatories.®^ A ruling on a mo¬ 
tion to make more definite and certain, or for a bill 
of particulars, was held not res judicata of a party’s 
right to propound interrogatories, and the fact that 
such a motion had been denied was held not to pre¬ 
clude interrogatories requesting the same informa¬ 
tion.®® 

§ 651. - Deposition 

The procedure for discovery by written interroga¬ 
tories under Rule 33 differs from, and Is less expensive, 
although more cumbersome and less efficient, than the 
procedure by examination and deposition under Rule 2S, 
An important distinction between the two remedies is 
with respect to the persons who may be Interrogated, 
the procedure under Rule 33 being limited to the interro¬ 
gation of adverse parties, while under Rule 26 the testi¬ 
mony of any person, whether or not a party, may be 
taken. 

The procedures for discovery by written in¬ 
terrogatories under the Federal Rules of Civil 
Procedure, Rule 33, 28 U.S.C.A., and by examination 
and deposition under Rule 26 are not the same,®® and 


73 . U.S.—C. F. Slmonin’s Sons, Inc. 
V. American Can Co., D.C.Pa., 24 F. 
Supp. 766. 

74. U.S.—People of State of Califor¬ 
nia V. The Jules Fribourg, B.C.Cal., 
19 F.R.D. 432. 

75. U.S.—^People of State of Califor¬ 
nia V. The Jules Fribourg, supra. 

76. U.S.—Erone Corp. v. Skouras 
Theatres Corp., D.C.N.Y., 22 F.R.D. 
494. 

77. U.S.—Robinson v. Tracy, D.C. 
Mo., 16 F.R.D. 113. 

78. FartlctOars needed to prepare for 
trial should be obtained by interrog¬ 
atories or other discovery procedures. 
U.S.—^Re V. Fullop, U.C.Ill., 22 F.R.D. 

52. 

79. U.S.—^Westmoreland Asbestos 
Co. V. Johns-Manville Corporation, 
D.C.N.Y., 30 F.Supp. 389, adhered 


to 32 F.Supp. 731, affirmed, C.C.A., 
113 F.2d 114. 

May V. Baltimore & Ohio R. Co., 
D.C.Md., 17 F.R.D. 288—Smith v. 
Employers Fire Ins. Co., D.C Ill., 
1 F.R.D. 251. 

80. U.S.—May v. Baltimore & O. R. 
Co., D.C.Md.. 17 F.R.D. 288—U. S. 
V. General Motors Corporation, D. 
C.I11., 2 F.R.D. 628. 

81. U.S,—Smith v. Employers Fire 
Ins. Co., D,C.I11,. 1 F.R.D. 251. 

82. U.S.—May v. Baltimore & O. R. 
Co., D.C.Md., 17 F.R.D. 288—U. S. v. 
General Motors Corporation, D.C 
Ill., 2 F.R.D, 628. 

83. U.S.—^U, S. V. General Motors 
Corporation, supra. 

Interrogatory held not to call for bill 
of particulars 

Where interrogatory asked defend¬ 
ant to state facts on which it alleg¬ 
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ed that accident was due to plaintiff’s 
own negligence, objection that inter¬ 
rogatory called for bill of particu¬ 
lars would be overruled. 

U.S.—Gutowitz V. Pennsylvania R. 
Co., D.C.Pa., 7 P.R.D. 144. 

84. U.S.—Singer Mfg. Co. v. Axel¬ 
rod, D.C.N.Y., 16 F.R.D. 460. 

86. U.S.—^Bowles v. Safeway Stores, 
D.C.MO., 4 P.R.D. 469. 

86. Not considered on summary 
Judgment 

Interrogatories under Rule 33 are 
not “depositions” to be considered 
on summary judgment under Rule re¬ 
lating to the granting of summary 
judgment. 

U.S.—Town of River Junction v. 
Maryland Casualty Co., C.C.A.Pla-, 
110 F.2d 278, 134 A.L.R. 727, cer¬ 
tiorari denied Maryland Casualty 
Co. v. Town of River Junction, 60 
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in a proper case a party has a reasonable choice be¬ 
tween them.87 Thus, the method or procedure of 
discovery by written interrogatories under Rule 33 
may be used in lieu of the procedure under Rule 26 
for taking the deposition of the party on written 
interrogatories,88 even though the information re¬ 
quested could have been obtained by taking oral 
depositions.89 The fact that a party is willing to 
submit to oral deposition does not require that that 
method of discovery be pursued rather than the 
method under Rule 33 by written interrogatories.®® 

An extensive examination of the adverse party by 
interrogatories is cumbersome and likely to prove 
inefficient as compared with the procedure of taking 
his deposition.®! Discovery by written interroga¬ 
tories under Rule 33, however, is a less formal®® 
and a less expensive method than the procedure 
under Rule 26 by examination and deposition;®® 
and where objection is made to interrogatories on 
the ground that they are too numerous, the fact that 
the party propounding them is practically destitute 
and that the costs involved in taking depositions are 
so large that to require them as a means of dis¬ 
covery would be oppressive and in fact deprive such 
party of his right of discovery is an important con¬ 
sideration in favor of the allowance of interroga¬ 
tories.®^ If a party is unable to attend a deposition 
hearing because of illness or lack of the necessary 
funds to enable him to travel to the place of the 


hearing, the information sought may be elicited by 
means of written interrogatories.®^ Where the 
adverse parties are residents of a foreign country, 
written interrogatories may be required rather than 
oral examination at the place of the forum.®® 

It has been stated that a party sought to be ex¬ 
amined on interrogatories under Rule 33 may re¬ 
quest the court for an oral examination, or the court 
may, in a proper case, direct such an examination.®7 
Where new issues are created by the service of 
amended pleadings after depositions have been 
taken, the party who created such issue may be ex¬ 
amined thereon, but in order to expedite the trial 
of the case the court may require that such examina¬ 
tion be oral under Rule 26, instead of under Rule 33 
by written interrogatories.®® 

An important distinction between the discovery 
procedure by written interrogatories under Rule 33 
and that by examination and deposition under Rule 
26 is with respect to the persons who may be inter¬ 
rogated, the procedure under Rule 33 being limited 
to the interrogation of adverse parties, while under 
Rule 26 the testimony of any person, whether or not 
a party, may be taken.®® Simple interrogatories ad¬ 
dressed solely to adverse parties, which include a 
request for the production of documents or copies 
thereof have been held to be under Rule 33, and 
not Rule 26, where they were not addressed to the 
adverse parties by way of deposition.! 


S.Ct. 1077, 310 U.S. 634, 84 L..Bd. 
1404. 

87- U.S.—^Kainz v. Anheuser-Busch, 
Inc., D.C.I11., 16 F.R.D. 242. 
Xiiterroffatorles not hazred 

Fact that plaintiff had a choice be¬ 
tween Interrogatories and deposition 
did not bar use of interrogatories. 
U.S.—^Hoffman v. Wilson Line, D.C. 
Pa., 7 F.R.D. 73—Canuso v. City of 
Niagara Falls. D.C.N.T., 4 F.R.D. 
362. 

88. U.S.—^Munzer v. Swedish Ameri¬ 
can Line, D.C.N'.T., 35 F.Supp. 493. 

Waider v. Chicago, R. I. & P. Ry. 
Co., D.aiowa, 10 F.R.D. 263. 

89. U.S.—Canuso v. City of Niagara 
Falls, D.C.N.Y., 4 F.R.D. 362. 

90. U.S.—Kalnz v. Anheuser-Busch, 

Inc., D.C.I11., 15 242. 

91. U.S.—Coca Cola Co. v. Dixl-Cola 
Laboratories, D.C.Md., 30 F.Supp. 
276. 

New England Terminal Co. v. 
Graver Tank & Manufacturing Cor¬ 
poration, D.C.RI.. 1 P.R.D. 411. 
Held not burdensome 
Objection that interrogatories, 
which would require that one hun¬ 
dred forty-six questions be answered, 
were burdensome and that plaintiff 


should rely on depositions, would be 
overruled. 

U.S.—^Gutowitz V. Pennsylvania R. 
Co.. D.C.Pa., 7 F.R.D. 144. 

92. U.S.—Dixon v. Phifer, D.C.S.C.. 
30 F.Supp. 627. 

93. U.S.—^Dixon v, Phifer, supra. 
Waider v. Chicago, R. I. & P. Ry. 

Co., D.C.Iowa, 10 P.R.D. 263. 

94. U.S.—^Hoffman v. Wilson Line, 
D.aPa., 7 F,R.D. 73. 

95. U.S.—^Ross T. True Temper 
Corp., D.C.Ohlo, 11 F.R.D. 307. 

96. U.S.—^Endte v. Hermes Export 
Corp., D.C.N.Y., 20 F.R.D. 162— 
Kurt M. Jachmann Co. v. Hartley, 
Cooper & Co., D.C.N.Y., 16 F.R.D. 
566. 

97. U.S.—B. L Du Pont De Nemours 
& Co. V. Byrnes, D.C.N.Y., 1 P.R.D. 
34. 

When order for oral examination 
proper 

(1) Where the district court finds 
that interrogatories are being used to 
discover matters which can be better 
or more conveniently discovered by 
oral examination, it may order that 
discovery be had only by taking ob¬ 
jecting party’s depositions on oral 
examination. I 


U.S.—^New England Terminal Co. v. 
Graver Tank & Manufacturing Cor¬ 
poration, D.C.R.I.. 1 P.R.D. 411. 
(2) Where Russian company 
brought action in United States 
against defendant company for 
breach of contract and plaintiff had 
unrestricted oral examination of de¬ 
fendant by its officers and employees, 
defendant was entitled to a similar 
right, and alleged hardship and bur¬ 
den on plaintiff in requiring foreign 
nonresident persons to appear in this 
country for examination did not war¬ 
rant that defendant be limited to 
written interrogatories, particularly 
where the issues were complex. 

U.S.—^Machinoimport v. Clark Equip¬ 
ment Co., D.C.N.Y., 11 P.R.D. 65. 

98. U.S.—^Pleska ▼. Curtiss-Wrlght 
Corp., D.C.N.Y., 7 F.R.D. 149. 

99. U.S.—^Hickman v, Taylor, C.CA- 
Pa, 153 P.2d 212, affirmed 67 S.Ct. 
386, 329 U.S. 495, 91 L.Ed. 451. 

Colorado Mill & Elevator Co. v. 
American Cyanamld Co., D.C.Mo., 
11 P.R.D. 580—^Batemore, Inc. v. 
Standard Brands, D.C.Mo., 7 P.R. 
D. 455. 

1. U.S.—Hickman v. Taylor, Pa., 67 
S.Ct. 386, 829 U.S. 496, 91 L.Ed. 
451. 
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Statements gathered by counsel. Memoranda or 
statements gathered by counsel for an adverse par¬ 
ty cannot be obtained by means of interrogatories 
addressed to the adverse party under Rule 33, but 
the only recourse by which to obtain them is to 
take the deposition of the counsel under Rule 26 and, 
in conformity with Rule 45, serve a subpoena on 
him.2 

Statements by witnesses to parties. Written inter¬ 
rogatories may not be used to obtain statements 
made to a party by witnesses in the absence of a 
showing why such information cannot be secured 
from the witnesses by deposition.^ 

§ 652.-Concurrent or Successive 

Use 

The remedies of discovery by written Interrogatories 
under Rule 33 and by examination and deposition under 
Rule 26 may be concurrently or successively used, pro¬ 
vided such use is not oppressive and does not cause hard¬ 
ship or injustice. 

Under Rule 33 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., which expressly authorizes 
interrogatories to be served after a deposition has 
been taken and a deposition to be sought after inter¬ 
rogatories have been answered, neither method is to 
be excluded because the other is selected,^ and in a 
proper case either procedure may be successively 
employed.^ Thus, the mere fact that depositions 
have been taken does not foreclose the use of writ¬ 
ten interrogatories,® and they constitute an appro¬ 
priate, inexpensive method of pursuing lines of in¬ 
quiry that may come to light after depositions have 
been taken.*^ 

The device of using the two procedures succes¬ 
sively, however, should be carefully scrutinized by 
the court, since such use of them may easily become 
an instrument of oppression.® The use of written 
interrogatories to compel the repetition of matters 


already adequately disclosed by oral deposition is 
not to be encouraged.® To the extent that written 
interrogatories make inquiry into the same particu¬ 
lars covered in a prior deposition by the same party, 
the use of interrogatories is an abuse of the dis¬ 
covery procedure and oppressive,^® but they may 
properly be allowed where the answers to them will 
be fuller and more complete or cover additional or 
other matters than the answers in the prior deposi¬ 
tions or on oral examination.^^ The fact that oral 
depositions have been taken of some adverse par¬ 
ties will not preclude a party from propounding 
written interrogatories to other adverse parties.^2 

If a party wishes to obj’ect to interrogatories on 
the ground that they ask information obtained by a 
prior deposition, he must show that hardship or in¬ 
justice will be done him.^® 

Prior to the amendment of the Rules in 1948, it 
was held that the remedies for discovery by written 
interrogatory under Rule 33 and by examination 
and deposition under Rule 26 were alternative rem¬ 
edies which could not be proceeded with concurrent¬ 
ly against the same party or parties,and that a 
party by proceeding under Rule 26 was precluded 
from proceeding under Rule 33 by written interroga- 
tory.i® 

§ 653.-Major Facts or Evidentiary 

Details 

The procedure for discovery by written interroga¬ 
tories under Rule 33 may not be distinguished from the 
procedure by examination and deposition under Rule 26 
on the basis of the scope or character of the matter 
sought, although the procedure by written interroga¬ 
tories was designed to discover the important or major 
facts of the case and ordinarily should not be resorted 
to for the discovery of evidentiary details. 

Since the amendment to the Federal Rules of Civil 
Procedure in 1948, which made the scope of written 


2. U.S.—Hickman v. Taylor, Pa., 67 
S.Ct. 385, 329 U.S. 496, 91 L..Bd. 
451. 

3. U.S.—^Holfman v. Chesapeake & 
O. Ry. Co., D C Ohio, 7 F.R.D. 674. 

OoxLversatlon. hetweeiL interrogator 
and witness 

Written Interrogatory by plaintiff 
reQuesting substance of each conver¬ 
sation between plaintiff and any per¬ 
son who is alleged to have obtained 
statement from plaintiff with respect 
to alleged accident, would not be 
granted, since plaintiff may take 
deposition of such person. 

U.S.—Cannaday v. Cities Service Oil 
Co., D.C.N.T., 19 P.R.D. 261. 

4. U.S.—Canuso v. City of Niagara 
Falls, D.C.N.T., 4 F.R.D. 362. 

5. U.S.—Schotthofer v. Hagstrom 


Const. Co., D.C.I11., 23 F.R.D. 666— 
Kainz v. Anheuser-Busch, Inc., D. 
C.I11., 16 F.R.D. 242. 

6. U.S.—Kainz v. Anheuser-Busch, 
Inc., supra. 

7. U.S.—^Kensington Village, Inc. v. 
Mengel Co„ D.C.N.Y., 14 F.R.D. 187. 

8. U.S.—Schotthofer v. Hagstrom 
Const. Co., D.C.I11.. 23 F.R.D. 666. 

9. U.S.—^Kalnz v. Anheuser-Busch, 
Inc., D.C.I11., 15 F.R.D. 242. 

10. U.S.—Schotthofer v. Hagstrom 
Const Co., D.C.I11., 23 F.R.D. 666. 

11. U.S.—Kensington Village, Inc. 
V. Mengel Co., D.CJN-.T., 14 F.R.D. 
187. 

Interrogatories covering additional 
period of time 

Where most of the interrogatories, 
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propounded contain substantially the 
same Questions asked on the taking 
of oral depositions, but interroga¬ 
tories covered an additional period of 
time, the party interrogated would 
not be excused from answering them. 
U.S.—^Kainz v. Anheuser-Busch, Inc., 
D.C.I11., 16 F.R.D. 242. 

12. U.S.—Kainz V. Anheuser-Busch, 
Inc., supra. 

13. U.S.—^Homung v. Eastern Auto. 
Forwarding Co., D.COhlo, 11 F.R. 
D. 300. 

14. U.S.—^Isbrandsten v. Moller, D.C. 
N.Y., 7 F.R.D. 188. 

Currier v. Currier, D.C.N.Y., 8 
F.R.D. 21. 

16. U.S.—Currier v. Currier, D.C.N. 
Y., 3 F.R.D. 21—McNally v. Si¬ 
mons, D.C.N.Y., 1 F.R.D. 254. 
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interrogatories under Rule 33 as broad as the pro¬ 
cedure by examination and deposition under Rule 
26, as discussed infra § 675, these procedures may 
no longer be distinguished on the basis of the scope 
or character of the matter sought.^® Prior to the 
amendment, however, and in some cases since then, 
written interrogatories under Rule 33 have been held 
to differ from the procedure under Rule 26 in that 
interrogatories are designed to discover the im¬ 
portant or major facts of the case rather than rela¬ 
tively minor evidentiary details,^^ and hence the 
information sought under them does not presuppose 
or contemplate details of evidence.^® 

In view of the method by examination and deposi¬ 
tion available under Rule 26, it is unnecessary to 
resort to written interrogatories under Rule 33 
w’here an extended examination is desired^® Ordi¬ 
narily, if a comprehensive examination of the ad¬ 
verse party is desired, it should be secured by taking 
his deposition,^® and if discovery is to involve a 
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thorough inquiry into the vital and highly contro¬ 
versial phases of the case, resort should be had ta 
an oral examination.Detailed information should 
be obtained by depositions, and interrogatories seek¬ 
ing such information should not be answered.^^- 
Interrogatories under Rule 33 cannot be used to dis¬ 
place entirely the right or necessity of a party to ob¬ 
tain information and compile data at his own ex- 
pense.23 

§ 654. - Discovery and Production of 

Documents 

The production and inspection of documents, or cop- 
ies thereof, cannot be required by written Interrogatories, 
but rather must be sought by motion therefor. 

In general, documents, reports, records, state¬ 
ments, photographs, and copies thereof, should be 
sought by motion for discovery and inspection under 
the Federal Rules of Civil Procedure, Rule 34, 28 
U.S.C.A., rather than under Rule 33 by written 

interrogatories.24 Written interrogatories may be 


16. TJ.S.—^Watson v. Malcom, D.C. 
Alaska, 12 F.RD. 109—Mall Tool 
Co. V. Sterling" Varnish Co., !D.C. 
Pa., 11 P.RD. 576—Click v. Mc¬ 
Kesson & Robbins, D.C.Mo., 10 P. 
R,D. 477, 

17. U.S.—Coca Cola Co. v. Dixi- 
Cola laboratories, D.C.Md., 30 P. 
Supp, 275. 

Batemore, Inc., v. Standard 
Brands, D.C.Mo., 7 F.RD. 465— 
Hartford-Empire Co. v. Glenshaw 
Glass Co., D.C.Pa., 4 P.R.D. 210— 
Ball V. Paramount Pictures, D.C, 
Pa., 4 P.R.D. 194—U. S. v. General 
Motors Corporation, D.C.Ill., 2 P. 
R.D. 528—^Knox v. Alter, D.C.Pa., 2 
P.R.D. 337—Stewart-Warner Cor¬ 
poration V. Staley, D.C.Pa., 2 F,R. 
D. 199—Chemical Foundation v. 
Universal-Cyclops Steel Corpora¬ 
tion, D.CPa., 1 P.R.D. 633—New 
England Terminal Co. v. Graver 
Tank & Mfg. Corporation, D.C,R. 
I., 1 F.R.D. 411—Byers Theaters v. 
Murphy, D.C.Va., 1 P.R.D. 286— 
Graver Tank & Manufacturing 
Corporation v. James B. Berry 
Sons Co., D.C.Pa., 1 P-R.D. 163. 
Beasozi for Umitatloii 

Court is called on to examine the 
interrogatories when objections are 
made and it would be an undue bur¬ 
den on the court to examine a vast 
number of interrogatories and to 
conduct an inquiry into the relevan¬ 
cy and materiality of minor eviden¬ 
tiary details. 

U.S.—Batemore Inc. v. Standard 
Brands, D.C.Mo., 7 P.R.D. 466. 
Fraciioal distinotloxi 
While written interrogatories may, 
under the literal language of Rule 
33 be coextensive with interroga¬ 


tories by deposition under Rule 26, 
one practical distinction between the 
two devices should be observed. 
Written interrogatories are most 
valuable as a device to compel ad¬ 
missions and the disclosure of major 
factual matters not concerned with 
details; the deposition is the device 
best suited to compel disclosure of 
detailed information. 

U.S.—Schotthofer v. Hagstrom 
Const, Co., D.C.I11., 23 P.R.D. 666. 
Hvldentiary detail held called for 
U.S.—^Helverson v. J. J. Newberry 
Co., D.C.MO., 16 P.R.D. 330. 

18. U.S.—Colorado Mill & Elevator 
Co. v, American Cyanamid Co., D. 
C.Mo., 11 P.R.D. 680—Onofrio v. 
American Beauty Macaroni Co., D. 

C. Mo., 11 F.R.D. 181—^Batemore, 
Inc. V. Standard Brands, D.C.Mo., 
7 P.R.D. 465. 

19. U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C Md., 30 P.Supp. 
276. 

Onofrio v. American Beauty 
Macaroni Co., D.C.Mo., 11 P.R.D. 
181—New England Terminal Co. v. 
Graver Tank & Manufacturing 
Corporation, D.C.R.I., 1 F.R.D. 411. 

20. U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C.Md., 30 P.Supp. 
275. 

Ball V. Paramount Pictures, D.C. 
Pa., 4 P.R.D. 194—^U. 5. v. General 
Motors Corporation, D.C.I11., 2 P. 
R.D. 628—Stewart-Wamer Corpo¬ 
ration V. Staley, D.C.Pa., 2 P.R.D. 
199—Chemical Foundation v. Uni¬ 
versal-Cyclops Steel Corporation, 

D. C.Pa., 1 F.R.D. 533—^New Eng¬ 
land Terminal Co. v. Graver Tank 
& Mfg. Corporation, D.C.R.I., 1 P. 
R.D. 411—^Byers Theaters v. Mur¬ 
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phy, D.C.Va.. 1 P.R.D. 286—Graver 
Tank & Manufacturing Corpora¬ 
tion V. James B. Berry Sons Co.» 
D.aPa., 1 P.R.D. 163. 

21. U.S.—Onofrio v. American 
Beauty Macaroni Co., D.C Mo., 11 
P.R.D. 181—^Hartford-Empire Co. 
V. Glenshaw Glass Co., D.C.Pa., 4 
P.R.D. 210. 

22. U.S.—Onofrio v, American 
Beauty Macaroni Co., D.C.Mo., 11 
P.R.D. 181. 

23. U.S.—Onofrio v. American 
Beauty Macaroni Co., supra. 

24. U.S.—^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 
P.Supp. 932. 

Stone V. Marine Transport Lines, 
Inc., D.C.Md., 23 F.R.D. 222—U. S. 
V. Loew’s, Inc., D.CN.T., 23 F.RD. 
178—^Harris v. Marine Transport 
Lines, Inc., D.C.N.T., 22 P.R.D. 

484—Taylor v. Central R. Co. of 
N. J., D.C.N.T., 21 P.R.D. 112— 
Bohlin V. Brass Rail, Inc., D.CN. 
T., 20 P.R.D. 224—Stout v. Ma¬ 
son, D.C.Pa., 17 P.R.D. 93—^Pap¬ 
pas V. Loew's Inc., D.C.Pa., 13 P. 
R.D. 471—^Britting v. Pennsylvania 
Greyhound Lines, D.C.Ohio, 10 P. 
R.D. 636—Shank v. Associated 
Transport, D.C.Pa., 10 P.R.D. 472— 
Allen V. River Terminal Ry. Co., 
D.C.Ohio, 10 P.R.D. 394—Skradski 
V. Cleveland Cliffs Iron Co., D.C. 
Ohio, 10 F.R.D. 393—Lester v. la- 
brandtsen Co., D.G.Tex., 10 P.R,D. 
338—Gebhard v. Isbrandtsen Co., 
D.C.N.Y., 10 P.R.D. 119—Electric 
Furnace Co. v. Fire Ass’n of Phil¬ 
adelphia, D.C.Ohio, 9 P.R.D. 741— 
Linko V. Cleveland-Cliffs Iron Co., 
D.C.Ohio, 9 P.R.D. 616—Walsh v. 
Pullman Co., D.C.Mass., 9 F.R.D. 
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used to discover the existence of documents and 
things, or whether the party interrogated has par¬ 
ticular documents, statements, or reports,25 and it 
is proper to use them to inquire as to the adverse 
party’s understanding of a particular document,26 
or for information which the party interrogated 
must procure by reference to documents ;27 but gen¬ 
erally they may not be used to require their produc¬ 
tion or inspection.28 

Even where sought in connection with permissible 
interrogatories. Rule 33 generally is held not to 
authorize an order for the production, inspection, 
copying, or photographing of documents,29 and the 


party interrogated will not be required to furnish, 
or attach to his answers, specified documents or 
copies thereof.20 The burden of the expenses of 
making copies of documents produced by an op¬ 
ponent cannot be shifted to the opponent by using 
interrogatories under Rule 33 to secure them.^i 

Some courts, however, although generally recog¬ 
nizing the technical impropriety of the practice, in 
order to facilitate or expedite the proceedings ,^2 
have permitted the production of documents or 
copies thereof under Rule 33 by written interroga- 
tories,23 or have treated a written interrogatory as 
a motion to produce documents where the request 


107—Dellameo v. Great Lakes S. 
S. Co., D.C Ohio, 9 F.R.D. 30—Jones 
V. Pennsylvania R. Co., D.C.I11., 7 
F.R.D. 662. 

Proper procedure for production of 
original documents is under Rule 34. 
U.S.—^Woods V. Cressman, D.C.Pa., 9 
F.RD. 717. 

Document or paper within Rule 
Written report of defendant’s in¬ 
vestigator with respect to facts of 
injury sustained when steamship 
passenger was allegedly thrown 
from deck chair was a “document” 
or “paper” within discovery Rule. 
U.S.—Taylor v. Sound S, S. Lines, 
D.C.Conn., 100 F.Supp. 888. 
Information obtainable by inspection 
Interrogatories have been held ob¬ 
jectionable in so far as they inquire 
into contents of a communication ad- 
•dressed to party’s agent, since Rules 
contain adequate provision for pro¬ 
duction of communication and op¬ 
portunity to copy it. 

U.S.—O’Rourke v. RKO Radio Pic¬ 
tures, D.C.Mass., 27 F.Supp. 996. 

25. U.S.—U. S. V. 62.50 Acres of 

Land, More or Less, Situate in 
Lake County Ohio, D.C.Ohio, 23 F. 
R.D. 287—^Harris v. Marine Trans¬ 
port Lines, Inc., D.C.N T., 22 F.R. 
D. 484—Sheffield Corp. v. George F. 
Alger Co., D.C.Ohio, 16 F.R.D, 27— 
Britting v. Pennsylvania Grey¬ 
hound Lines, D.C.Ohlo, 10 P.R.D. 
536—Jones v. Pennsylvania R. Co., 
D.C.Ill., 7 F.R.D. 662—Gutowitz v. 
Pennsylvania R. Co., D.C.Pa., 7 F. 
R.D. 144. 

D.C.—^Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 F. 
R.D. 350. 

Duty to determine existence 

It was incumbent on defendant, 
who had underwriters defending case 
nnd common counsel with underwrit¬ 
ers, to make some effort to ascertain 
whether matter required to be pro¬ 
duced by interrogatories existed in 
possession of underwriters or else¬ 
where, it being understood that 
knowledge of counsel for defendant 
was knowledge of defendant. 


I U.S.—^Marron v. Atlantic Refining 
I Co., D.C.Pa., 7 F.R.D. 660. 

To permit proper designation 
Where plaintiff’s motion for dis¬ 
covery and production of documents 
for inspection and copying was too 
general in designation, plaintiff 
might ascertain by interrogatories 
the existence and identity of such 
documents so that he could properly 
designate them for production. 

U.S.—Marzo v. Moor e-McCormack 
Lines, D C.N.T., 7 F.R.D. 378. 
Hospital or medical report 
Interrogatory requesting informa¬ 
tion as to whether hospital or medi¬ 
cal report of any type from hospi¬ 
tal, clinic, or physician by whom 
plaintiff was examined and treated 
was received by defendant was al¬ 
lowed. 

U.S.—Stone v. Marine Transport 
Lines, Inc., D.C.Md., 23 F.R.D. 222., 
Hospital slip 

In action for injuries to crew 
member who was assaulted by fel¬ 
low crew member, interrogatory 
asking whether a hospital slip or 
other similar document was Issued 
to plaintiff at time he was put ashore 
was allowed. 

U.S.—Stone v. Marine Transport 
Lines, Inc., supra. 

26. D.C.—^Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 F. 
R.D. 350. 

27. U.S.—Leonia Amusement Corp. 
V. Loew’s Inc., D.C.N.Y., 18 F.R.D 
503. 

28. U.S.—Taylor v. Sound S. S. 
Lines, D.C.Conn„ 100 F.Supp. 388. 

U. S. V. Loew’s, Inc., D.C.N.Y., 23 
F.RD. 178—^Harris v. Marine 
Transport Lines, Inc,, D.C.N.Y., 22 
F.RD. 484—^Taylor v. Central R. 
Co. of N, J., D.C.N.Y., 21 F.R.D. 
112—Blau V. Lamb, D.C.N.Y., 20 
F.RD. 411—Cannaday v. Cities 
Service Oil Co., D.C.N.Y., 19 F.RD. 
261—Stout V. Mason, D.C.Pa., 17 F. 
R.D. 93—^Hesch v. Brie R Co., D. 

C. Ohio, 14 F.RD. 618—^Foundry 
Equipment Co. v. Carl-Mayer Corp., 

D. aOhio, 11 P.RD. 108—Britting 
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V. Pennsylvania Greyhound Lines, 
D.C.Ohio, 10 F.RD. 536—Lester v. 
Isbrandtsen Co., D.C.Tex., 10 P.R. 
D. 338—Bruen v. Huff, D C.Pa., 8 
F.RJD. 322—Jones v. Pennsylvania 
R. Co., D.C.I11., 7 F.R.D. 662—Wal¬ 
ling V. Parry, D.C Pa., 6 F.R.D. 564. 
D.C.— W ebster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 F. 
RD. 350. 

29. U.S.—Harris v. Marine Trans¬ 
port Lines, Inc., D.C.N" Y., 22 F.R. 
D. 484—Castro v. A. H. Bull & Co., 
D.C.N.Y., 9 F.R.D. 84. 

30. U.S.—Taylor v. Sound S. S. 
Lines, D.C.Conn., 100 F.Supp. 388. 

Harris v. Marine Transport 
Lines, Inc., D.aN.Y., 22 P.RD. 484 
—^Pappas v. Loew’s Inc., D.C.Pa., 
13 F.RD. 471—Skradskl v. Cleve¬ 
land Cliffs Iron Co., D.C.Ohio, 10 
F.R.D. 393—^Electric Furnace Co. v. 
Fire Ass’n of Philadelphia, D.C. 
Ohio, 9 F.R.D. 741—Borgen v. 
Pennsylvania Greyhound Lines, D. 
C.Ohio, 9 F.R.D. 209—^Dellameo v. 
Great Lakes S. S. Co., D.C.Ohlo, 9 
F.R.D. 30—Jones v. Pennsylvania 
R. Co., D.C.Ill., 7 F.It.D. 662*- -Guto— 
Witz V. Pennsylvania R. Co., D.C. 
Pa., 7 P.R.D. 144—Roth v. Para¬ 
mount Film Distributing Corp., D. 

C. Pa, 4 F.RD. 302. 

D.C.—^Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 
F.RD. 350. 

31. U.S.—^Barrows v. Koninklijke 
Luchtvaart Maatschappij, D.C.N. 
Y., 11 P.R.D. 400. 

32. US.—Hesch V. Erie R Co., D. 
aOhio, 14 P.RD. 618. 

33. U.S.—Sikes Co. v. Swift & Co., 

D. C.NY., 11 F.RD. 315—Love v. 
Metropolitan Life Ins. Co., D.C, 
Pa., 8 P.RD. 683—^Hayman v. Pull¬ 
man Co., D.C.Ohlo, 8 F.R.D. 238— 
Gordon v. Pennsylvania R. Co., D. 
C.Pa., 6 P.RD. 510. 

Compliance by prodnotlon. for copy¬ 
ing 

Defendant, although not required 
to produce the original of various 
documents requested, could comply 
with requests that copies of such 
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made therein could have been the subject of such a 
motion.3^ Some of these courts permit this practice 
only where the right to discovery and inspection is 
indisputable,®5 or limit it to statements of witnesses 
as to facts of which they have knowledge,®® or re¬ 
strict it to copies and not original documents;®^ 
and although it has been held that the practice may 
be allowed without an extrinsic showing of good 
cause or of prejudice arising from den 3 ring the dis¬ 
closure,®® other authority has held that a showing 
of necessity or good cause is essential thereto.®® It 
has been held that written interrogatories may be 
used to require a party to furnish the contents of 
reports made by doctors to him, this constituting an 
exception to the general rule that the procedure 
under Rule 33 may not be used to discover docu¬ 
ments.'^® 

Interrogatories under Rule 33 do not displace en¬ 
tirely the right or necessity of a party to obtain in¬ 
formation and compile data at his own expense by 


discovery process under Rule 34 through the inspec¬ 
tion of books or documents.'*! Generally they may 
not be used to require a party to examine his own 
records and compile and correlate information there¬ 
from for the benefit of an opposing party who has 
the right to inspect the records,^® and written inter¬ 
rogatories will not be permitted to require an ad¬ 
verse party to collate, analyze, audit, and state the 
effect of the contents of documents a statute re¬ 
quires to be kept in pursuance of the execution of 
some public policy.'*® 

If a party is unable to answer an interrogatory 
he should not be permitted to obtain the information 
requested by a cross-interrogatory embracing the 
same subj ect matter, but should be required to resort 
to discovery under Rule 34 of the Federal Rules.*^ 

Summary of oral statement An interrogatory re¬ 
questing a summary of statements made orally to a 
party is not a demand for the production of a state- 


documents be attached to answers to 
interrogratorles by producing the 
original of any such documents for 
inspection and copying by plaintiff. 
U.S.—^Nedlmyer v. Pennsylvania R. 

Co., D.C.Pa., 6 F.R.D. 21. 

Production at pre-trial oonferMLCO 
Copies of hospital or medical re¬ 
ports of plaintiff's injuries, if in 
possession of defendant or his at¬ 
torney, were required to be brought 
to pre-trial conference. 

U.S.—Stone v. Marine Transport 
Lines, Inc., L.C.Md., 23 P.R.D. 222. 

Presumption as to accuracy of docu¬ 
ment 

In action against defendants on 
ground that, in selling cattle cover¬ 
ed by chattel mortgage, they depriv¬ 
ed government of its security, doc¬ 
ument furnished in response to an 
interrogatory was presumptively 
correct in so far as it purported to 
set up various facts where that in¬ 
formation was within the personal 
knowledge of the defendants and was 
the result of the sale conducted by 
defendants. 

U.S.—U. S. V. Bartholomew, D.C-Ark., 
137 F.Supp. 700. 

Documents procured 'by insurer de¬ 
fending case 

(1) Where defendant had under¬ 
writers who were defending the case, 
and counsel for underwriters was 
also counsel for defendant, if under¬ 
writers had taken any statements of 
witnesses and transmitted them to 
defendant, they would be required to 
be produced, without regard to 
whether they were transmitted 
through medium of counsel for de¬ 
fendant and Its underwriters. 

U.S.—^Marron v. Atlantic Refining 
Co., D.C.Fa., 7 F.R.I>. 660. 


(2) If defendant had no copies of 
statements of witnesses taken by 
underwriters and averred that, aft¬ 
er reasonable efforts to obtain them, 
he had been unable to get them from 
underwriters, he could so aver, but, 
if the copies were in possession of 
counsel for defendant and underwrit¬ 
ers, that would be considered posses¬ 
sion of defendant. 

U.S.—^Marron v. Atlantic Refining 
Co., supra. 

Documents required to be produced 
Statements, reports, memoranda, 
etc., referred to In interrogatories 
were limited to statements or re¬ 
ports by witnesses forming basis of 
the action, that term being under¬ 
stood as broader than mere eyewit¬ 
nesses and including persons who 
have knowledge which might reason¬ 
ably be considered relevant to the 
issue, and it would also include a re¬ 
port, if any, made by investigator 
other than counsel employed either 
by defendant or underwriters who 
were defending case for defendant. 
U.S.—^Marron v. Atlantic Refining 
Co., supra. 

Documents not required 
Party would not he required to 
produce a confidential report receiv¬ 
ed by it from Its Insurance brokers 
containing a summary and opinion 
of counsel for underwriters. 

U.S.—^Marron v. Atlantic Refining 
Co., supra. 

34. U.S.—^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., I).CA.rk., 117 
F.Supp. 932. 

Alfred Pearson & Co. (Pty.) 
Limited v. Hayes, D.C.N.Y., 9 F. 
R.D. 210—^Doman v. Isthmian S. S. 
Co., D.C.Pa., 6 F.R.D. 609. 
Objection that Information should 
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have been sought under different 
procedure overruled in interest of 
speed where party entitled to in¬ 
formation see infra § 669. 

35. U.S.—Blau V. Lamb, D.C.N.Y., 20 
P.R.D. 411. 

36. U.S.—^Woods V. Cressman, D.C. 
Pa., 9 P.R.D. 717. 

37. U.S.—Terrell v. Standard Oil Co. 
of New Jersey, D.C.Pa., 5 P.R.D. 
146. 

38. U.S.—^De Bruce v. Pennsylvania 
R. Co., D.C.PSw, 6 F.R.D. 403. 

39. U.S.—Taylor v. Sound S. S. 
Lines, D.C.Conn., 100 F.Supp. 388. 

Same showhig as under Buie 34 
D.C.—Maddox v. Wright, D.C.. 11 P. 
R.D. 170. 

Sufficiency of showing 
If a showing of good cause is re¬ 
quired, it is sufficient to show that 
the accident sued on occurred a con¬ 
siderable time ago, that defendant 
immediately Interviewed witness and 
took statement, and that plaintiff 
was not in a position to do so until 
bringing of suit and after lapse of 
considerable time. 

U.S .—"De Bruce v. Pennsylvania R. 
Co., D.C.Pa., 6 P.R.D. 403. 

40. U.S.—^Allen v. River Terminal 
Ry. Co., D.C.Ohlo, 10 P.R.D. 394. 

41- U.S.—Cinema Amusements v. 
Loew’s, Inc., D.C.Del., 7 P.R.D. 
318. 

42. U.S.— K. Porter Co. v. Brem¬ 
er, D.C.Ohio, 12 P.R.D. 187. 

43. U.S.—^Porter v. Central Chevro¬ 
let. D.aOhio, 7 P.R.D. 86. 

44. U.S.—^Brown v. Dunbar & Sulli¬ 
van Dredging Co., D.C.N.Y., 8 F.R. 
D. 105. 
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merit but for the formulation of one by the person 
to whom a statement was made, and an answer will 

not be required.^® 

Motion for order. Simple interrogatories ad¬ 
dressed solely to adverse parties, which include a 
request for the production of documents or copies 
thereof, have been held to be under Rule 33 and not 
Rule 34, where there was no motion for an order 
directing the production of documents.^® 

Distinctions, It has been stated that the only dif¬ 
ference between the discovery procedure afforded 
by Rule 33 and that provided under Rule 34 is that 
under Rule 34 there must be a judicial determina¬ 
tion of good cause.^7 Other authority, however, 
has held that the procedures serve different func¬ 
tions, and that the answers to interrogatories under 
Rule 33 give facts as the party interrogated sees the 
facts, and have the effect of admissions, while the 
production of documents pursuant to Rule 34 gives 
the interrogator the primary source material with¬ 
out any limitation, explanation, or interpretation by 

the party interrogated.^^ 

§ 655.-Concurrent or Successive 

Use 

The discovery procedures of written interrogatories 
and motion for production of documents may be used 
concurrently and successively. 

The utilization in the same action of discovery by 
the method of written interrogatories under the 
Federal Rules of Civil Procedure, Rule 33, 28 U.S. 
C.A., and motion for production of documents under 
Rule 34 is not precluded by the fact that a duplica¬ 
tion of data will result therefrom,^^ and both 
methods may be allowed in the absence of proof of 
harassment and oppressive burden.^o Even though 
information requested by written interrogatories 


was given or made available in whole or in part by 
invoices, receipts, or other records at the time cer¬ 
tain depositions were given, a party may still be en¬ 
titled to obtain a clear answer to his questions 
through interrogatories, unless a hardship or injus¬ 
tice will thereby be done to the party interrogated. 

It has been held, however, that a written interroga¬ 
tory need not be answered, where a motion for dis¬ 
covery and inspection is granted which will enable 
the party to obtain the information requested.^s 

A denial of a full discovery by a large scale pro¬ 
duction of documents does not necessarily bar a 
subsequent attempt to procure specific information 

by written interrogatory.^^ 

§ 656. Parties Subject to Interrogation 

Written interrogatories authorized under Rule 33 to 
be served on an adverse party and required to be an¬ 
swered by the party served are limited to parties to the 
proceeding. 

The written interrogatories authorized under the 
Federal Rules of Civil Procedure, Rule 33, 28 U.S. 
C.A., to be served on an adverse party are limited 
to parties to the proceeding,^^ and, subject to the 
provision with respect to the answering of written 
interrogatories directed to a corporation, partner¬ 
ship, or association by an officer or agent thereof, as 
discussed infra § 659, they caimot be addressed to 
persons who are not parties, such as the counsel 
or agent of a party, and such persons cannot be re¬ 
quired to answer them.55 Interrogatories addressed 
to a corporate party are improper to the extent that 
they include affiliated corporations.^® A next friend 
is not a party within the meaning of Rule 33, and is 
not subject to interrogation thereimder.®'^ This 
Rule is applicable to the United States and hence in 
an action by the United States it may be required to 
answer interrogatories filed by defendant.®® It 


45. U.S.—Jones v. Pennsylvania R. 

Co., D.C.I11., 7 F.R.D. 662. 

48. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct. 386, 329 U.S. 496, 91 L.Ed. 
461. 

47. U.S.—^Alfred Pearson & Co. 
(Pty.) Lrimited v. Hayes, D.aiST.Y., 
9 P.R.D. 210. 

48. U.S.—Chatman v. American Ex¬ 
port Lines, Inc., D.C.N.T., 20 F.R. 
D. 176, 

49. U.S.—Chatman v. American 
Export Lines, Ina, D.C.N.T., 20 F. 
R.D. 176. 

80. U.S.—Chatman v. American 
Export Lines, Inc., supra. 

61. U.S.—B. & S. Drillingr Co. v. 
Halliburton Oil Well Cementing 
Co., D.C.Tex., 24 F.R.D. 1. 


52. U.S,—Compagnle Contlnentale 
D’Importation v. Pacific Argentine 
Brazil Line, D.C.N.T., 1 F.R.D. 388. 

Pending Inspection of dootuuents 
Where production and Inspection 
of documents moved for under Rule 
34 may obviate the need of answer¬ 
ing many Interrogatories requested 
under Rule 33, the matter of the in¬ 
terrogatories will be laid at rest 
along with motion to strike or limit 
them pending compliance with dis¬ 
covery order. 

U.S.—Leonla Amusement Corp. v. 
Loew*s Inc., D.C.N.r., 16 P.R.D. 
683. 

53. U.S.—^Hopkinson Theatre v. 
RKO Radio Pictures, D.CJT.T., 18 
P.R.D. 379. 

54. U.S.—^Hickman v. Taylor, Pa., 
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67 S.Ct. 386, 829 U.S. 496, 91 L.Ed. 
461. 

Leonla Amusement Corp. v. 
Loew*s Inc., D.C.N.T., 18 P.R.D. 
603—^McNamara v. Erschen, D.C. 
Del., 8 P.R.D. 427. 

Persons, including parties, whose 
depositions may be taken on writ¬ 
ten interrogatories see supra §9 
669, 660. 

55. U.S.—Hickman v. Taylor, Pa., 
67 S.Ct. 386, 329 U.S. 495, 91 L.Ed. 
451. 

56. U.S.—^Leonla Amusement Corp. 
V. Loew’s Inc., D.C.N.T., 18 F.R. 
D. 603. 

67. U.S.—Ju Shu Cheung v. Dulles, 
D.C.Mass., 16 P.R.D. 660. 

58. U.S.—^U. S. V. General Motors 
Corporation, D.C.I11., 2 P.R.D. 628. 
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is also applicable to municipal corporations which, 
in a proper case, must answer interrogatories.^^ 

§ 657. -Adverse Parties 

The party interrogated must be an adverse party, 
and adverse parties are not mereiy parties who have 
adverse interests in the result of the fitfgation, but they 
are parties on the opposite sides of issues raised by the 
pleadings or otherwise presented by the record. 

The availability of the procedure for written 
interrogatories authorized under the Federal Rules 
of Civil Procedure, Rule 33, 28 U.S.C.A., is restrict¬ 
ed to parties between whom there are rights to be 
adjusted in the action,^® and the party interrogated 
must be an adverse party.^i For the purpose of this 
Rule, the adversity of the parties must be deter¬ 
mined on the pleadings.62 Adverse parties within 
the meaning of Rule 33 are parties to an action on 
the opposite sides of issues raised by the pleadings 
or otherwise presented by the record, and the mere 
fact that one has an adverse interest in the result 
of the litigation does not make him an adverse par¬ 
ty within the Rule.®^ 
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It has been held, although there was some earlier 
authority to the contrary,®^ that a defendant w^ho 
challenges the jurisdiction of the court over his 
person is an adverse party who, under Rule 33, may 
be required to answer written interrogatories.®® It 
has been doubted whether two defendants sued for 
essentially the same cause of action, either as joint 
or several tort-feasors, or for damages alternatively 
caused by one or the other, are adverse parties under 
this Rule.®7 

§ 558.-Plaintiff and Third-Party 

Defendant 

A plaintiff and a third-party defendant are not ad¬ 
verse parties so as to permit written Interrogatories to 
be served between them, where there is no issue between 
them. 

A plaintiff and a third-party defendant are not 
adverse parties within the meaning of the Federal 
Rules of Civil Procedure, Rule 33, 28 U.S.C.A., and 
written interrogatories may not be directed between 
them where there is no issue between them,®® as 


59. U.S.—^Drum v. Town of Tona- 
wanda, D.C.N.T., 13 F.R.1D. 317. 

60. XJ.S.—Cooke V. Klileore Mtg. Co., 
D.aOhio, 15 F.R.D. 465. 

61. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct, 385, 829 U.S. 495, 91 L..Bd. 
451. 

Pettus V. Grace Line, Inc., D.C.N. 
Y., 166 F.Supp. 463—C. F. Simon- 
In’s Sons v. American Can Co., D. 
C.Pa.. 26 F.Supp. 420. 

Schonberger v. Blumenkranz of 
Lakewood, N. J.. Inc,, D.C.N.J., 23 
F.R.D. 16—^Harris v. Marine Trans¬ 
port Lines, Inc., D.C.N.T., 22 F.R. 
I>. 484—^Piro V. Port Lines, Limit¬ 
ed, D.C.N.Y., 22 P.R.D. 231—Smith 
V. Morrison-Knudsen Co., D.C.N.T., 
22 P.R.D. 108—Security Mut. Cas. 
Co. V. Rich, D.C.Pa., 20 F.R.D. 112 
—Cooke V. Kilgore Mfg. Co., D.C. 
Ohio, 15 P.R.D. 466—Colorado Mill. 
& Elevator Co. v. American Cy- 
anamid Co., D.C.Mo., 11 P.R.D. 680 
—Harlan Produce Co. v. Delaware, 
L. & W. R. Co., D.C.N-.Y.. 8 F.R.D. 
104—Batemore, Inc., v. Standard 
Brands, D.C.Mo, 7 F.R.D. 466— 
In re City of Coral Gables, D.C. 
Fla., 1 F.R.D. 600. 

62. U.S.—^A. L. Smith Iron Co. v. 
New York, N. H. & H- R. Co., D.C. 
Mass., 18 F.R.D. 389. 

63. U.S.—Kestner v, Reading Co., D. 
C.Pa., 21 F.R.D. 303—Cooke v. Kil¬ 
gore Mfg. Co., D.C.Ohio, 16 F.R.D. 
465. 

Persons held adverse parties 
Where city filed petition in bank¬ 
ruptcy for confirmation of plan of 
composition of its bonded indebted¬ 
ness and certain creditors objected 


to the plan of composition, the ob¬ 
jecting creditors and the city were 
the "'adverse parties.” 

U.S.—In re City of Coral Gables, D. 

C. Fla., 1 F.R.D. 600. 

Persons held not adverse parties 

(1) Insured gas distributor who 
was not a party to its insurers" ac¬ 
tion against one who had construct¬ 
ed pipeline for Insured, under con¬ 
tract containing indemnity provi¬ 
sions, was not an “adverse party,” 
and insurers could not be compelled 
to answer interrogatories requesting 
Information as to insured’s operation 
of pipeline subsequent to accident. 
U.S.—Security Mut. Cas. Co. v. Rich, 

D. C,Pa., 20 F.R.D. 112. 

(2) Where city filed petition in 
bankruptcy for confirmation of plan 
of composition of its bonded Indebt¬ 
edness, the assenting and objecting 
creditors were not “adverse parties.” 
U.S.—In re City of Coral Gables, D. 

C.Fla., 1 F.R.D. 600. 

(3) In action for damages to goods 
in transit, or otherwise, against de¬ 
fendant railroad as a common car¬ 
rier and defendant Insurer under an 
indemnity policy, the two defendants 
were not ‘"adverse parties” and rail¬ 
road would not be compelled to re¬ 
spond to interrogatories addressed 
to it by insurer. 

U.S.—^A. L. Smith Iron Co. v. New 

York, N. H. & H. R. Co., D.C.Mass., 

18 F.R.D. 389. 

64. U.S.—^Kestner v. Reading Co., D. 

C. Pa.. 21 F.R.D. 303—M.V.M., Inc. 

V. St. Paul Fire & Marine Ins. Co., 

D. C.N.Y., 20 F.R.D, 296. 

Defined Issuej not adverse interest, 
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is criterion In determining propriety 
of interrogatories. 

U.S.—M.V.M., Inc. V. St. Paul Fire & 
Marine Ins. Co., supra, 
es. U.S.—^Lenz v. Sudden & Christ¬ 
enson, D.C.Pa., 4 F.R.D. 401— 
Tradesmens Nat. Bank & Trust 
Co. v. Charlton Steam Shipping 
Co., D.C.Pa., 8 F.R.D. 363. 

66. U.S.—Boone v. Southern Ry. Co., 
D.C.Pa., 9 F.R.D. 60—Silk v. Siel- 
Ing, D.C.Pa., 7 F.R.D. 576. 

To establish agency of individual for 
corporation 

Where record left in doubt ques¬ 
tion whether particular Individual 
was acting as agent for foreign cor¬ 
poration so as to give court Juris¬ 
diction over such corporation by 
service of process on him, plaintiff 
was not required to rely exclusively 
on affidavits furnished by corpora¬ 
tion for answer to that question, but 
had a right to employ interroga¬ 
tories to develop fully the authority 
or lack of authority of individual 
as agent for such corporation. 

U.S.—Davis V. Asano Bussan Co., 

C. A.Tex., 212 F.2d 568. 

67. U.S.—A. L. Smith Iron Co. v. 
New York, N. H. & H. R. Co„ D.C. 
Mass., 18 F.R.D. 389. 

68. U.S.—^Pettus V. Grace Line, Inc., 

D. C.N.Y., 166 F.Supp. 463. 

Harlan Produce Co. v. Delaware, 

L. & W. R. Co.. D.C.N.Y., 8 F.R.D. 
104. 

Held not adverse parties 
Railroad employee suing railroad 
because of its alleged negligence and 
municipal authority brought in by 
railroad as third-party defendant on 
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where the complaint states a cause of action solely 
against defendant.69 A plaintiff, however, can serve 
written interrogatories under Rule 33 on a third- 
party defendant where there are issues between 
them,*^® as where the third-party defendant avails 
liimself of his right to assert against plaintiff de¬ 
fenses which he has to plaintiff's claim.^l Unless 
and until a third-party defendant serves an answer 
on plaintiff, he is not a party adverse to plaintiff. 

An injured plaintiff is not an adverse party to a 
third-party defendant against whom defendant as¬ 
serts indemnity responsibility contingent on plain¬ 
tiff's recovery against him, so as to be entitled to 
propound interrogatories to the third-party defend¬ 
ant, where plaintiff had no cause of action against 
the third party or no claim for indemnity.73 

I 659. - Officers of Corporation, Partner¬ 

ship, or Association 

Written interrogatories served on a pubiic or private 
corporation or a partnership or association must be an¬ 
swered by an officer or agent of it, and the party served 
Is bound by the answers of the person it designates to 
answer the interrogatories and is estopped to deny his 
authority to speak for it. 

If the party served with written interrogatories 
under the Federal Rules of Civil Procedure, Rule 33, 
28 U.S.C.A., is a public or private corporation or a 
partnership or association, they must be answered 
•by an officer or agent of it, and he is required to 
furnish such information as is available to the par¬ 


ty.^^ In such case, the party served is bound by 
the answers of the person it designates to answer 
the interrogatories and is estopped to deny his au¬ 
thority to speak for it, and the party who served 
the interrogatories cannot object to the competency 
of such person to answer them.'^^ 

A corporation cannot avoid answering the inter¬ 
rogatories by an allegation of ignorance, if it can 
obtain the information from sources under its con- 
trol,76 and it will be required to divulge pertinent 
facts known to its employees.'^'^ The knowledge of 
a municipal corporation's controlled employee is the 
knowledge of its officers for the purpose of answer¬ 
ing interrogatories.78 The Rule, as amended in 
1948, is intended to prevent a corporate defendant 
or officer thereof from circumventing the plain im¬ 
port of the discovery mechanism by responding to 
any given interrogatory to the effect that he has no 
personal knowledge of the subject matter of the 
interrogatory.79 Generally, the interrogatories pro¬ 
pounded should be restricted to matters within the 
knowledge of officers of the corporation.^® 

An agent or officer, within the meaning of this 
Rule, does not include one who is merely an em¬ 
ployee, but rather he must be one who is a business 
representative whose function is to bring about, 
modify, affect, accept performance of, or terminate, 
contractual obligations between his principal and 
third persons.81 


igrround that any injuries were caused 
by the negligence of such municipal 
authority were not adverse parties 
within the Hule. 

U.S.—Kestner v. Reading Co., D.C. 
Pa., 21 F.R.D. 303. 

€9. U.S.—Harlan Produce Co. v. 
Delaware, L. & W. R. Co., D.C.N. 
T., 8 P.R.D. 104. 

70. U.S.—^Harris v. Marine Trans¬ 
port Lines, Inc., D.C.N.T., 22 F.R. 
D. 484. 

Parties held at Issue 

Third-party defendant who an¬ 
swered third-party plaintifC’s com¬ 
plaint and also plaintiff’s complaint 
was at issue with plaintiff. 

U.S.—Harris v. Marine Transport 
Lines, Inc., D.C.N.T., 22 P.R.D. 

484. 

71. U.S.—Pettus V. Grace Line, Inc., 
D.C.N.T., 166 F.Supp. 463. 

Schonberger v. Blumenhranz of 
Lakewood, N.J., Inc., D.C.N.J., 23 
F.R.D. 16. 

72. U.S.—M.V.M., Inc. v. St. Paul 
Fire & Marine Ins. Co., D.C.N.T., 
20 F.R.D. 296. 

73. U.S.—Piro v. Port Lines, Limit¬ 
ed, DC.N.T., 22 P.R.D. 231. 


74. U.S.—U. S. V. 3963 Bottles, More 
or Less, Enerjol Double Strength, 
C.A.I11., 265 F.2d 332. 

U. S. V. 42 Jars . . . “Bee 

Royale Capsules * • • D.C. 

N,J., 162 F.Supp. 944, affirmed, C. 
A., U. S. V. 42 Jars, More or Less, 
Bee Royale Capsules, 264 F.2d 666. 

Curtis V. Loew’s Inc., D.C.N.J., 
20 F.R.D. 444—^Homung v. Eastern 
Auto. Forwarding Co., D.C.Ohio, 11 
F.R.D. 300. 

In lieu of appearanoe before auditor 
In action against corporation for 
commissions, wherein thousands of 
transactions over a period of years, 
some of them for small items, were 
necessarily involved, and corpora¬ 
tion’s main offices, records, and offi¬ 
cers were located in a distant state, 
court would appoint an auditor to 
act at corporation’s offices in the 
other state, but plaintiff would be 
permitted to examine the officers by 
written interrogatories If he should 
not appear before the auditor. 

U.S.—^Newcomb v. Universal Match 
Corporation, D.C.N'.T., 25 F.Supp 
169. 

75. U.S.—^Holler v. General Motors 
Corporation, D.C.Mo., 3 P.R.D. 296. 
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76. U.S.—^Hornung v. Eastern Auto. 
Forwarding Co., D.C.Ohio, 11 F.R. 
D. 300. 

77. U.S.—^Wyatt v. Pennsylvania R. 
Co.. D.C.Del., 154 F.Supp. 143. 

78. U.S.—^Drum v. Town of Tona- 
wanda, D.C.N.T., 13 P.R.D. 317. 

79. U.S.—^Drum v. Town of Tona- 
wanda, supra—Waider v. Chicago, 
R. I. & P. Ry. Co., D.C.Iowa, 10 F. 
R.D. 263. 

80. U.S.—Savannah Theatre Co. v. 
Lucas & Jenkins, D.C.Ga., 10 F.R. 
D. 461. 

81. U.S.—Waider v. Chicago, R. I. 
& P. Ry. Co., D.C.Iowa. 10 P.R.D. 
263. 

Investigator for Insurance company 
Taking of deposition of Investiga¬ 
tor employed by firm of insurance 
adjusters who made examination of 
automobile accident and reported to 
Insurance carrier, where subpoena 
required investigator to produce en¬ 
tire file on the accident, did not fall 
under Rule 33 relating to interroga¬ 
tories to adverse party. 

U.S.—^Floe V. Plowden, D.C.S.C., 10 F. 
R.D. 604. 



659-662 FEDERAL CIVIL PROCEDURE 


Self'incrimination, A corporation may not re¬ 
fuse to answer interrogatories asked of it under Rule 
33 by invoking the constitutional privilege of free¬ 
dom from self-incrimination.S2 Jt has the duty to 

select an officer or agent who has not personally 
participated in any questionable transaction and who 
can provide the information requested without fear 

of self-incrimination.®3 jf a corporation objects 

to answering interrogatories on the ground that dis¬ 
closure of the information requested might tend to 
incriminate the officer or agent called on to furnish 
the information, it may be required to appoint an 
officer or agent who will not be incriminated by his 
actions to answer the interrogatories,or, if this 
is impossible, the answering of the interrogatories 
may be postponed until the termination of the crim¬ 
inal proceedings.® 5 

§ 660. Grounds 

The propriety of written Interrogatories must be 
determined on the particular facts of the individual case. 

The particular facts of the individual case de¬ 
termine whether or not written interrogatories 
should be granted.®® Written interrogatories may 
be used by plaintiff after filing his complaint for the 
purpose of obtaining facts to sustain the burden im¬ 
posed on him of establishing the jurisdiction of the 
court, where jurisdiction is challenged by defend- 
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ant.®*^ An interrogatory which sought to obtain a 
differentiation between items set forth in a bill of 
particulars which appeared to be inconsistent was 
granted.®® 

§ 661. Form of Interrogatories 

Interrogatories under Rule 33 must be written. 

The interrogatories authorized under the Federal 
Rules of Civil Procedure, Rule 33, 28 U.S.C.A., must 
be written.®® A general interrogatory, not minutely 
detailed, is proper.®® An interrogatory should not 
be argumentative.®! 

§ 562. - Specificity and Definiteness of 

Interrogatories 

Written interrogatories must be specific^ and those 
which are too general and all inclusive, or too broad and 
indefinite, need not be answered, or they may be limited 
by the court. 

Written interrogatories under the Federal Rules 
of Civil Procedure, Rule 33, 28 U.S.C.A., must be 
specific.®® They should be in the form of a definite 
statement directed to a party asking for designated 
matter, and generally an interrogatory that uses the 
word ''all” with reference to evidence is improper.®® 
Interrogatories which are too general and all inclu¬ 
sive,®^ or interrogatories which are considered 


Persons li^d not agrents 
In action for damages from colli¬ 
sion of plaintlfTs automobile and de¬ 
fendant’s engine, engineer and fire¬ 
man of engine involved in accident 
and of nearby switch engine and 
crossing watchman were not 
**ag ents.** 

U.S.—Walder v. Chicago, R. I. & P. 
Ry. Co., D.C.Iowa, 10 F.RD. 263. 

82, U.S.—U. S. V. 42 Jars . . . 

"Bee Royale Capsules • • • 

D.C.N.J., 162 P.Supp. 944, affirmed, 
C.A., U. S. V. 42 Jars, More or 
Less, Bee Royale Capsules, 264 F. 
2d 666. 

83. U.S.—U. S. V. 3963 Bottles, More 
or Less, Enerjol Double Strength, 

C. A.I11., 265 F.2d 332. 

U. S. V. 42 Jars . • . "Bee 

Royale Capsules • ♦ ♦ D.C. 
N.J.. 162 F.Supp. 944, affirmed, C. 
A., XT. S. V. 42 Jars, More or Less, 
Bee Royale Capsules, 264 F.2d 666. 

84- D.C.—^U. S. V. 48 Jars, More or 
Less, of an Article of Drug Label¬ 
ed Tranauilease, D.C., 23 F.R.D. 
192. 

85. U.S.—^Paul Harrigan & Sons, 
Inc. V. Enterprise Animal Oil Co., 

D. C.Pa., 14 P.R.D. 333. 

D.C.—IT. S. V. 48 Jars, More or Less, 
of an Article of Drug Labeled 
Tranquilease, D.C., 23 F.R.D, 192. 


86. U.S.—Grogan v. Pennsylvania 
R. Co., D.C.N.Y.. 11 P.R.D. 186— 
Canuso v. City of Niagara Palls, 
D.C.N.T.. 4 F.R.D. 862. 

Matters considered 

In personal injury actions the ex¬ 
tent to which collateral issues may 
be introduced, degree of prejudice 
resulting, and amount of undue time 
expended are considerations to be 
weighed by the court in individual 
cases to determine propriety of in¬ 
terrogatories. 

U.S.—^Dlmenco v. Pennsylvania R. 
Co., D.C.Del., 19 P.R.D. 499. 

87. U.S.—McGhan v. P. C. Hayer 
Co., D.C.Minn., 84 P.Supp. 640. 

88. U.S.—E. I. Du Pont De Nemours 
& Co. V. Byrnes, D.CJN’.T., 1 P.R.D. 
34. 

89- U.S.—Cardox Corp. v. Olin 
Mathieson Chemical Corp., D.C.I11., 
23 P.R.D. 27. 

90. Approved form 
Plaintilf’s interrogatory, "State all 
the facts relating to the alleged acci¬ 
dent to the plaintiff, his injuries and 
his claim for damages, as to which 
you or your underwriters have ob¬ 
tained information through witness¬ 
es, agents or other representatives," 
was in approved form. 

U.S.—Gaynor v, Atlantic Greyhound 
Corp., D.CPa., 8 P.R.D. 302. 
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91. U.S.—O’Brien v. Equitable Life 
Assur. Soc. of U. S., D.C.Mo., 13 P. 
RD. 476. 

92. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 106 
P.Supp. 661, reconsideration denied 
109 P.Supp. 913. 

Auer V, Hershey Creamery Co., 
D.C.N.J., 1 F.R.D. 14. 

Znterrogatorles held nifflolently clear 
U.S.—RCA Mfg, Co. V. Decca Rec¬ 
ords, D.C.N.T., 1 P.R.D. 433. 

93. U.S.—Sheffield Corp. v. George 
P. Alger Co., D.C.Ohlo, 16 F.R.D. 
27. 

Duty of coTmsel 

Counsel should not vie with each 
other in attempting to make an all 
Inclusive and eomprehensive state¬ 
ment in seeking facts under Rule 33, 
but should, instead, endeavor to see 
how definite a statement they can 
make. 

U.S.—Sheffield Corp. v. George P. 
Alger Co., supra. 

94. U.S.—^U. S. V. Lorain Journal 
Co., D.aOhlo, 10 P.R.D. 487—Hart- 
ford-Empire Co. v. Glenshaw Glass 
Co., D.C.Pa.. 4 P.R.D. 210. 

Time covered 

In actions by employee under the 
Pair Labor Standards Act to recov¬ 
er compensation for "overtime” and 
an equal additional amD^nt as liqui- 
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to be too broad and indefinite,95 or too vague 
or ambiguous,95 need not be answered, or they may 
be limited by the court.9 7 They must be specific in 
order that it need not be necessary for the party 
that is being examined to exercise discretion or 
judgment in determining what is intended to be 
covered by the interrogatory.98 Interrogatories us¬ 
ing terms which are relative, and as to the meaning 
of which minds may differ, are improper.99 

§ 663. Number of Interrogatories 

Multiple Interrogatories are contemplated under Rule 
33; the number of Interrogatories or sets of Interroga¬ 
tories to be served is not limited, except as Justice re¬ 
quires to protect the party from annoyance, expense, 
embarrassment, or oppression. 

The Federal Rules of Civil Procedure, Rule 33, 28 
U.S.C.A., contemplate multiple interrogatories.^ 
Although originally the Rule contained no provision 
as to the number of interrogatories which might 
be served at one time and did not permit a party, 
without leave of court, to serve more than one set 
of interrogatories to be answered by the same party,^ 
and the taking of a deposition under Rule 26 was 
held to make the subsequent service of interroga¬ 
tories to the same party under Rule 33 analogous 


to the service of a second set of interrogatories,^ 
the Rule was amended in 1948, and now the number 
of interrogatories or sets of interrogatories to be 
served is not limited, except as justice requires to 
protect the party from annoyance, expense, em¬ 
barrassment, or oppression.^ 

The limits on the number of interrogatories im¬ 
posed by the requirements of justice are not to be 
found in the application of some fixed formula, 
but must be determined by the circumstances of the 
case.5 As the degree of complexity of factual issues 
presented by a case increases, the permissible number 
of interrogatories to be submitted becomes greater.^ 
The fact that a party has already obtained the bene¬ 
fits of the discovery procedure through interroga¬ 
tories to one defendant does not preclude him from 
propounding interrogatories to another defendant 
on the same matter.7 

It has been held that plaintiff*s interrogatories ad¬ 
dressed to a certain paragraph of the answer cannot 
be objected to on the ground that the answers there¬ 
to will merely duplicate answers to other interroga¬ 
tories which are addressed to different paragraphs 
of the answer.9 


dated damages, an interrogatory of 
employee which did not fix a period 
of time covered by sales was too 
general. 

Xj.s. —^Auer v. Hershey Creamery Co., 
D.C.N J., 1 P.R.D. 14. 

95. U.S.—^Helverson v. J. J. New¬ 
berry Co., D.C.Mo., 16 P.R.D. 330 
—U. S. V. Lorain Journal Co., D. 
C.Ohlo, 10 P.R.D. 487—Savannah 
Theatre Co. v. Lucas & Jenkins, D. 
C.Ga., 10 P.R.D. 461—Love v. Met¬ 
ropolitan Life Ins. Co., D.C.Pa., 8 
P.R.D. 583. 

Xnterrogation of thousands of per¬ 
sons 

Interrogatory requiring Inquiry 
concerning knowledge, state of mind, 
plan, or purpose of corporate XJarty’s 
many thousands of stockholders and 
which would require Interrogation of 
thousands of persons, was too broad 
and did not require answers. 

U.S.—^Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 16 
P.R,D. 537. 

interrogatories held too broad 

In action under the Pair Labor 
Standards Act to recover alleged un¬ 
paid overtime compensation, em¬ 
ployee's Interrogatory that Included 
all services rendered and all com¬ 
modities sold by employer, without 
regard to whether employee was en¬ 
gaged in rendering those services or 
In processing the goods sold, was 
too broad, since It was the work of 
the employee which was decisive. 


U.S.—^Rapport v. C. C. Whittemore 
Caterers, D.C.Mass., 7 P.R.D. 433. 
Interrogatory held not too broad 
Interrogatory asking railroad to 
describe accident. 

U.S.—^Hazell v. Pennsylvania R. Co., 
D.C.Pa., 15 P.R.D. 282. 

96. U.S.—Close v. Sanderson & Por¬ 
ter, D.C.Pa., 13 P.R.D. 123—Cinema 
Amusements v. Loew's, Inc., D.C. 
Del., 7 P.R.D. 318. 

97. U.S.—Sutton v. Warner Bros., D. 

C. Pa., 12 P.R.D. 192—Barrows v. 
Koninklijke Luchtvaart Maat- 
schappij, D.C.N.Y., 11 P.R.D. 400. 

98. D.C.—Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 P, 
R.D. 360. 

99- U.S.—Savannah Theatre Co. v. 
Lucas & Jenkins, D.C.Ga., 10 P.R. 

D. 461. 

“Coxupetltive^ exhibitors, theatre, 

area, or basis 

U.S.—Savannah Theatre Co, v. Lucas 
& Jenkins, supra. 

1. U.S.—^Redlker v. Warfield, D.C. 
N.T., 11 P.R.D. 126. 

2. U.S.—^McNally v. Simons, D.C.N. 
T., 1 P.R.D. 264. 

3. U.S.—^McNally v. Simons, supra. 

4. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C-Ark., 117 
P.Supp. 932. 

Novick V. Pennsylvania R. Co., 
D.C.Pa., 18 P.R.D. 296—^Kainz v. 
Anheuser-Busch, Inc., D.C.I11., 15 
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P.R.D. 242—Mall Tool Co. v. Ster¬ 
ling Varnish Co., D.C Pa., 11 P.R.D. 
576—Steelco Stainless Steel v. Per¬ 
manent Stainless Steel Corp., D.C. 
Ohio, 11 P.R.D. 403—^Rediker v. 
Warfield, D.C.N.T., 11 P.R.D. 126— 
Picking V. Pennsylvania R. Co., D. 

C. Pa., 11 P.R.D. 71, appeal dis¬ 
missed, C.A., 201 P.2d 672, certio¬ 
rari denied 73 S.Ct. 1144, 346 U.S. 
1000, 97 L.£]d. 1406, rehearing de¬ 
nied 74 S.Ct. 18, 346 U.S. 843, 98 
L.Bd. 363. 

hTumber of interrogatories held not 
excessive 

U.S.—^Kainz v. Anheuser-Busch, Inc., 

D. C.I11., 16 PJR.D. 242. 

5. U.S.—^B^nz V. Anheuser-Busch. 
Inc., supra. 

Number of interrogatories held ex¬ 
cessive 

(1) Generally. 

U.S.—Checker Cab Mfg. Corporation 
V. Checker Taxi Co., D.C.Mass., 2 
P.R.D. 647. 

(2) Because imposing a vexatious 
and harassing burden. 

U.S.—Brightwater Paper Co. v. Mon- 
adnock Paper Mills, D.C.Mass, 2 
P.R.D. 647. 

6. U.S.—^Kainz v. Anheuser-Busch. 
Inc., D.C.I11., 16 P.R.D. 242. 

7. U.S.—Rediker v. Warfield, D.C.N. 
Y., 11 P.R.D. 125. 

8. U.S.—^RCA Mfg. Co. V. Decca Rec¬ 
ords, D.C.N.Y., 1 P.R.D. 433. 
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Prior to the amendment in 1948, a few cases held 
that it was not material how many interrogatories 
were propounded and if the inquiries were pertinent 
the opposing party could not complain,^ and that 
the difficulty of administration which might confront 
the court was not a primary consideration in deter¬ 
mining the proper number to be allowed, but the 
criterion was whether the number was reasonable 
under the facts and circumstances of the particular 
case.i® Generally, however, it was held that the 
number of interrogatories should be relatively few 
rather than very numerous,and that it was only 
in an exceptional case that more than fifteen or 
twenty interrogatories should be submitted.^ ^ 

Request for continuing information. While Rule 
33 permits periodically sending sets of interroga¬ 
tories, a request for continuing information is a 
less onerous procedure for obtaining supplemental 
information, and should be used where justification 
therefor exists.^s Such a request, however, should 
relate to specific interrogatories; it should specify 
that the answer thereto be deemed continuing and 
should not be a single continuing request for in¬ 
formation applicable to all interrogatories.^^ 

§ 664. Procedure; Leave of Court 

The procedure for discovery by written interrogatory 
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may be invoked without leave of court, except as such 
leave Is required where service Is made within ten days 
after commencement of the action. 

The procedure for discovery by written interroga¬ 
tory under the Federal Rules of Civil Procedure, 
Rule 33, 28 U.S.C.A., may be invoked without leave 
of court,15 except, as discussed infra § 666, where 
service of the interrogatories is made within ten days 
after commencement of the action, leave of court 
therefor must be obtained. Where leave of court 
is sought, the court will not rule prospectively on the 
propriety of interrogatories to be submitted by a 
party.16 Prior to the 1948 amendment leave of court 
was required in order to serve more than one set of 
interrogatories!'^ or to serve interrogatories under 
Rule 33 after the taking of a deposition of the 
party,i6 and a request for leave to serve such in¬ 
terrogatories would be denied in the absence of a 
showing of good cause therefor.i® 

Notice to all parties to the action is not required 
in order for a par^ to have recourse under Rule 33 
to written interrogatories.^^ 

Good, cause. A party who seeks information by 
written interrogatories is not required to show good 
cause therefor.21 Thus, he need not show good 
cause in order to obtain information as to the ex- 


9. U.S.— J. Schoeneman, Inc., v. 
Brauer, D.C.Mo., 1 F.R.D. 292. 

10. IT.S.—Hoffman v. Wilson Line, 
D.C.Pa., 7 P.II.D. 73. 

ITnmber not proper guide for allow¬ 
ance 

Guide in determining whether in¬ 
terrogatories should be granted is not 
the number of interrogatories pro¬ 
nounced but whether demand is rea¬ 
sonable in particular case. 

TJ.S.—Canuso v. City of Niagara 
Falls, D.C.N.Y., 4 F.R.D. 362. 
Favorable consideration to seamen 
Policy of the government is to ac¬ 
cord to a seaman more favorable 
treatment than is granted to other 
persons, and such policy may be con¬ 
sidered in passing on objection that 
interrogatories were so numerous 
that it would be difficult if not im¬ 
possible for court to administer them, 
in action for injuries, maintenance, 
and cure. 

U.S—Hoffman v. Wilson Line, D.C. 
Pa., 7 F.R.D. 73. 

11. U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C.Md., 30 F.Supp. 
275. 

Hartford-Empire Co. v. Glenshaw 
Glass Co., L.C.Pa., 4 F.R.L. 210— 
Ball V. Paramount Pictures, D.C. 
Pa., 4 PR.D 194—U. S. v. General 
Motors Corporation, D.C.Ill., 2 F.R. 
D. 528—Knox v. Alter, D.C.Pa., 2 F. 


R.D. 337—Stewart-Wamer Corpora¬ 
tion V. Staley, D.C.Pa., 2 F.R.D. 199 
—Chemical Foundation v. Univer- 
sal-Cyclops Steel Corporation, D.C. 
Pa,, 1 F.R.D. 533—^New England 
Terminal Co. v. Graver Tank & 
Mfg. Corporation, D.C.R.I., 1 F.R.D. 
411—^Byers Theaters v. Murphy, D. 
C.Va., 1 F.R.D. 286—Graver Tank & 
Manufacturing Corporation v. 
James B. Berry Sons Co., D.C.Pa., 
1 F,R.D. 163. 

Interrogatories hdd too xiiuuerous 
U.S.—Brightwater Paper Co. v. Mon- 
adnock Paper Mills, D.C.Mass., 2 
F.R.D. 647. 

Effect of state statute 

Federal district court would not 
adopt the Massachusetts statute lim¬ 
iting Interrogatories to thirty, includ¬ 
ing subdivisions, as a criterion, but 
would point to the statute as a sensi¬ 
ble guide for Interrogators. 

U.S—Brightwater Paper Co. v. Mon- 
adnock Paper Mills, supra. 

12. U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C,Md., 30 F.Supp. 
275. 

Byers Theaters v. Murphy, D. 
C.Va., 1 P.R.D. 286. 

13. U.S.—^Novick V. Pennsylvania R. 
Co., D.C.Pa., 18 F.R.D. 296. 

14. U.S.—^Novick v. Pennsylvania R. 
Co., supra. 


Season for separate treatment 
Each Interrogatory must be treat¬ 
ed as a separate entity on its own 
merits, and each party posing an in¬ 
terrogatory is in best position to 
know whether there will be need for 
supplemental answers, and, there¬ 
fore, such party should specify to 
the interrogatory the request that 
answer thereto be deemed continuing 
so that, when an interrogatory is 
thus presented, and objection made 
thereto, court is squarely confront¬ 
ed with issue of resolving merits 
thereof. 

U.S.—^Novick V. Pennsylvania R. Co., 
supra. 

15. U.S.—^McHenry v. Erie R. Co., D. 

C. Ohlo, 9 F.R.D. 664. 

10. U.S.—Steelco Stainless Steel v. 
Permanent Stainless Steel Corp., 

D. C.Ohio, 11 P.R.D. 403. 

17. U.S.—^McNally v. Simons, D.C. 
N.Y., 1 P.R.D. 264. 

18. U.S.—^McNally v. Simons, supra. 

19. U.S.—McNally v. Simons, supra. 

20. U.S.—Cooke v. Kilgore Mfg. Co., 
D.aOhio, 16 P.R.D. 466. 

21. U.S.—Chatman v. American Ex¬ 
port Lines, Inc., D.C.N.T., 20 P.R. 
D. 176—Frank v. Tinlcum Metal 
Co., D.C.Pa.. 11 F.R.D. 83. 
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istence and description of documents, such as the 
statements of witnesses .22 

§ 665. - Discretion of Court 

The court exercises a broad discretion in determining 
whether or not a party will be required to answer writ¬ 
ten interrogatories. 

The right to propose interrogatories is subject 
to the exercise of judicial discretion by the court.23 
To hold that a plaintiff may have discovery of dam¬ 
ages by interrogatories is not to hold that the rem¬ 
edy will be granted as of course, but it is a matter 

of discretion.24 

The court also has a broad discretion to control 
the scope of interrogatories^^ and to determine 
whether an interrogatory is proper.^® Accordingly, 
it has been said that in determining whether or not 
a party is entitled to have interrogatories answered 
the court is vested with a broad,^7 wide,28 or rea- 
sonable29 discretion. This discretion of the court, 
however, is not authority to read restrictions into 
the Rule not intended by its framers.^o 

The proper approach of the court in the exercise 


of its discretion with respect to the allowance of 
written interrogatories is that they should be allowed 
when asked, unless the circumstances of the par¬ 
ticular case are such that the administration of jus¬ 
tice will be impeded in some way by such allow- 
ance.31 The Rule has been declared to be that 
plaintiff, before he is entitled to a sweeping discov¬ 
ery, must in some manner convince the court that 
there is, at least, reasonable ground to believe that 
a cause of action exists, and that it can be proved 
if the necessary facilities are afforded him.32 

§ 666. -Time for Service of Interroga¬ 

tories 

Written interrogatories under Rule 33 may be served 
only in a pending action. Leave of court must be ob¬ 
tained If service is made within ten days after com¬ 
mencement of the action, but otherwise it is not required. 

Written interrogatories authorized under the 
Federal Rules of Civil Procedure, Rule 33, 28 U. 
S.C.A., may be served only in a pending action.23 
This procedure may be invoked at an early stage of 
the case,34 or at any time after its commencement;35 
and generally service may be made during the 


22 . TJ.S.—Chatman v. American Ex¬ 
port Lines, Inc., D.C.N.Y., 20 F.R. 
D. 176. 

23. U.S.—In re Bedzik, D.C.Md., 161 
P.Supp. 140—Porter v. Montaldo’s, 
D.COhlo, 71 F.Supp. 872. 

Onofrio v. American Beauty Mac¬ 
aroni Co., D.C.MO., 11 P.R.D. 181— 
U. S. V. Lorain Journal Co., D.C. 
Ohio, 10 F.R.D. 487. 

24. TJ.S.—^Donohue v. W. W. Sly 
Mfgr. Co.. D.C.Ohio, 20 P.R.D. 20. 

G-eueral principles stated 
U.S.—Sinclair Refining Co. v. Jen- 
klns Petroleum Process Co., Me., 
63 S.Ct. 736. 289 U.S. 698, 77 L.Ed. 
1449. 

25. U.S.—^De Bruce v. Pennsylvania 
R. Co., D.C.Pa., 6 F.RJD. 403. 
Extent of inquiry under bill for 

discovery rests largely in trial court’s 
discretion. 

U.S.—Pueblo Trading Co. v. Recla¬ 
mation List. No. 1600, B.C.Cal., 4 
P.R.D. 471. 

26. U.S.—Mall Tool Co. v. Sterling 
Varnish Co., D.C.Pa., 11 P.R.D. 676. 

27. U.S.—Mall Tool Co. v. Sterling 
Varnish Co., supra—^De Bruce v. 
Pennsylvania R. Co., D.C.Pa., 6 P. 
R.D. 403. 

28. U. S.—C. P. Simonin's Sons v. 
American Can Co., D.C.La., 30 P. 
Supp. 901. 

29. U.S.—^Newell v. Phillips Petrole¬ 
um Co., C.C.A.Okl., 144 P.2d 338. 

Volunteer Elec. Co-op. v. Tennes¬ 
see Val. Authority, D.C.Tenn., 139 
P.Supp. 22. 


U. S. V. Matles, D.aN.T., 19 F.R. 
D. 319. 

Whether trade secret will he disclos¬ 
ed 

Determination of question of 
whether answer to Interrogatory will 
result in disclosure of a trade secret 
usually lies within discretion of 
court. 

D.C.—U. S. V. 48 Jars, More or Less, 
of an Article of Drug Labeled 
Tranquilease, D.C., 23 P.R.D. 192. 
Discretion held not abused in sus¬ 
taining objection to interrogatory 
where requested information was 
wholly collateral to the issues of the 
case. 

U.S.—^Barnard v. Wabash R. Co., C.A. 
Mo., 208 P.2d 489. 

30. U.S.—^Burke v. Fire Underwrit¬ 
ers Ass’n, D.C.Mo., 21 P.R.D. 683. 

31. U.S.—^Hickman v. Taylor, C.C.A. 
Pa., 153 F.2d 212, certiorari denied 

66 set. 961, 327 U.S. 808, 90 L. 
Ed. 1032, vacated 66 S.Ct. 1337, 328 

U. S. 876, 90 L.Ed. 1645, affirmed 

67 S.Ct. 386, 329 U.S. 495, 91 L.Ed. 
461. 

Cardox Corp. v. Olin Mathieson 
Chemical Corp., D.C.I11., 23 PR.D. 
27—Mall Tool Co. v. Sterling Var¬ 
nish Co., D.C,Pa., 11 P.R.D. 676— 
Johnson v. Queen City Coach Co., 
D.C.Tenn., 9 P.R.D. 686—Nedlmyer 

V. Pennsylvania R. Co., D.C.Pa., 6 
F.R.D. 21. 

32. U.S.—C. P. Simonin’s Sons v. 
American Can Co., D.C.Pa., 30 P. 
Supp. 901. 


On pre-trial hearing 

In determining whether plaintiff is 
entitled to have interrogatories an¬ 
swered, a pre-trial hearing may be 
had in order to help court determine 
whether there Is reasonable ground 
to believe that a cause of action ex¬ 
ists, and to enable court to exercise 
its discretion intelligently. 

U.S.—C. P. Simonin’s Sons v. Ameri¬ 
can Can Co., supra. 

33. U.S.—C. F. Simonin’s Sons v. 
American Can Co., D.C.Pa., 26 P. 
Supp. 420. 

Suit pending on effective date 
With respect to interrogatories, 
court would not apply federal pro¬ 
cedural rules to action which was 
begun before effective date of rules 
and in which no complaint or any 
pleading of a similar nature had been 
filed with the court, since to do so 
would automatically destroy the ac¬ 
tion. 

U.S.—C. P. Simonin’s Sons v. Ameri¬ 
can Can Co., supra. 

34. U.S.—McNamara v. Brschen, D.C. 
Del., 8 P.R.D. 427. 

35. U.S.—C. P. Simonin’s Sons v. 
American Can Co., D.C.Pa., 24 P. 
Supp. 765. 

Belatlng to counterolalm 

Defendant's interrogatories relat¬ 
ing to counterclaim were at least pre¬ 
mature and should not be answered 
until an issue was raised by plead¬ 
ings on subject matter of counter¬ 
claim, and plaintiff’s objections to the 
interrogatories were* therefore, sus- 
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course of the action,although this privilege is not 
without qualifications.^'^ 

WTiile the Rule, prior to its amendment in 1948, 
did not expressly prohibit the service of interroga¬ 
tories before answer,^ ^ and although some authority 
held that restrictions in other rules as to time in 
the taking of depositions by oral or written inter¬ 
rogatories did not apply to the time of service of 
written interrogatories under Rule 33, and that leave 
of court was not necessary in order to serve such 
interrogatories on an adverse party before service 
of answer and joinder of issue,^® at least where the 
interrogatories were directed solely to the ascertain¬ 
ment of the jurisdiction of the court,^^ generally it 
was held that they could not be served before service 
of answer and joinder of issue except by leave of 
court.^1 Where both defendant’s interrogatories 
and plaintiff’s objections thereto are stricken, de¬ 
fendant may be permitted to interpose interroga¬ 
tories anew after joinder of issue.'*^ 

Since the amendment of the Rule in 1948, if serv¬ 
ice is made by plaintiff within ten days after the 
action is commenced, leave of court therefor must 
be obtained, and in such case special reason there¬ 
for should be shown,^^ and where plaintiffs condi¬ 
tion immediately after his mishap is not irncom- 
mon, it does not constitute such justification,^^ Qn 
the other hand, written interrogatories may be 
served without leave of court ten days or more 
after commencement of the action,^5 even though 
issue has not then been joined.^® 


The Rule contains no specific provision with re¬ 
spect to how late interrogatories may be filed, and 
when this question arises it must be determined 
by the court in the exercise of its discretion.^'^ Ex¬ 
cept as to some newly developed situation, interroga¬ 
tories should be propounded seasonably, and they 
should not be delayed until pre-trial of the case.^* 
The court, however, may allow interrogatories to be 
filed after a case has been ordered on the jury 
list>® 

A party will not be delayed in the exercise of his 
rights with respect to the service of written inter¬ 
rogatories under Rule 33 until trial of the cause on 
its merits,®® nor can the court try the case on its 
merits preliminary to allowing interrogatories.®i 

Where an action is triable in separate parts, one 
affecting the right or liability, and the other affect¬ 
ing the measure of damages, written interrogatories 
for discovery as to damages will commonly be post¬ 
poned until the right or liability has been established, 
except that where the action is triable by judge 
and jury and there is no interlocutory judgment, 
such interrogatories will be allowed without post¬ 
ponement if the complication of accounts or other 
practical impediments make it necessary that the 
information be obtained in advance.®^ 

§ 667. - Objections and Grounds for Re¬ 

fusal 

Objections to written Interrogatories authorized un¬ 
der Rule 33 may be made by the party Interrogated In 


tained, without prejudice to defend¬ 
ant's right to renew them. 

U.S.—Stewart-Wamer Corporation v. 
Staley, D.C.Pa., 2 F.B.D. 199, 

36. TJ.S,—“Sheldon v. Great LaJkes 
Transit Corporation, D.C.N.T,^ 2 F. 
R.D. 272. 

37. TJ.S.—Sheldon v. Great Lakes 
Transit Corporation, D.C.N.Y., 2 F. 
RJD. 272. 

38. TJ.S.—^Frederick Hart & Co. v. 
Becordgraph Corp., D.C.DeI., 7 F.R. 
D. 48. 

39. TJ.S.—U. S. V. U. S. Cartridge Co., 
D.aMo., 6 F.RJ:>. 362. 

40. TJ.S.—^Frederick Hart & Co, v. 
Recordgraph Corp., D.C.Del., 7 F, 
R.D. 43. 

41. TJ.S.—^Musher Foundation, Inc. 

V. Alba Trading Co., D.dN.T., 42 F. 
Supp. 281. 

Standard Acc. Ins. Co. of Detroit 
V. Home Indem. Co, of New York, 
D.C.CaL, 6 F.B.D. 218—Stewart— 
Warner Corporation v. Staley, D.C, 
Pa., 2 F.R.D. 199. 


To enable defendant to answer 
Leave was granted defendant to 
propound interrogatories to enable 
him to answer where the events 
complained of were alleged to have 
occurred ten years ago, plaintiff per¬ 
mitted his case to rest five years be¬ 
fore instituting suit, and five more 
years had elapsed without the case 
being ready for trial. 

TJ.S.—^TJ. S. V. American Solvents & 
Chemical Corporation of California, 
D.CDel., SO F.Supp. 107. 

Froceduxe 

A motion for leave to serve inter¬ 
rogatories before service of an an¬ 
swer was required to be made to the 
court on proper notice to the adverse 
party, and the court could then pass 
on the relevancy of the Interroga¬ 
tories submitted end hear objections 
thereto. 

TJ.S.—Sheldon v. Great Lakes Transit 
Corporation, D.C.N.Y., 2 F.R.D. 272. 

42. TJ.S.—U. S. V. Borax ConsoL, D. 

C. Cal., 62 F.Supp. 220. 

43. TJ.S.—Olsen v. Dalzellldo, Inc., 

D. C.N.Y., 23 F.R.D. 186. 
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44. TJ.S.—Olsen v. Dalzellido, Inc., 
supra. 

45. TJ.S.—McHenry v. Erie R. Co., 
D.aOhio, 9 F.R.D. 654—Frederick 
Hart & Co. v. Recordgraph Corp., 
D.C.Del., 7 F.R.D. 43. 

46. TJ.S.—^McHenry t. Erie R. Co., 
D.aOhio, 9 F.R,D. 664. 

47. TJ.S.—^U. S. for Benefit of Gen¬ 
eral Electric Supply Corporation v. 

W. B. O’Neil Const. Co., D.C.Mass., 
1 F.R.D. 629. 

48. D.C.—Slydell v. Capital Transit 
Co., D.C., 1 F.R.D. 16. 

49. TJ.S.—^U. S. for Benefit of Gen¬ 
eral Electric Supply Corporation v, 
W. B. O’Neil Const. Co., D.C.Mass., 
1 F.RJ). 629. 

60. D.S.—Dixon v. Phifer, D.C.S.a, 
80 F.Supp. 627. 

61. TJ.S.—^Dlxon v. Phifer, supra. 

52. TJ.S.—Donohue v. W. W. Sly Mfg. 
Co., D.aOhio. 20 P.R.D. 20, 

d-eneral principles stated 

TJ.S.—Sinclair Refining Co. v. Jenkins 
Petroleum Process Co., Me., 53 S. 
Ct. 736, 289 U.S. 698, 77 LJBId. 1449. 
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accordance with the procedure and rules governing the 
making thereof. 

Objections to written interrogatories authorized 
under Rule 33 may be made by the party interrogat¬ 
ed,^3 and improper interrogatories may be excluded 
on objection but objections to proper interroga¬ 
tories requesting proper information will not be 
sustained.5^ test of whether an objection to an 
interrogatory should be sustained is whether an 
answer to it would serve any substantial purpose, 
either in leading to evidence or in clarifying the 
issues in the case.56 Ordinarily, it is not the func¬ 
tion of the court in passing on objections to inter¬ 
rogatories to decide ultimate questions,57 and in 
ruling thereon the court should not determine ques¬ 
tions which will dispose of the case.58 

Rule 33 provides the procedure or method for the 
making of objections to written interrogatories.58 


They must be served within the prescribed time, to¬ 
gether with a notice of hearing the objections at the 
earliest practicable time.®^ In the absence of an 
application for an appropriate protective order un¬ 
der Rule 31 (d), or for enlargement of the time un¬ 
der the plenary powers authorized under Rule 6 (b), 
an objection to the form or substance of an inter¬ 
rogatory made more than ten days after the service 
of the same is too late.^i The Rules, however, have 
been held sufficiently liberal to justify the court’s 
rejection of the technical argument that a party 
must answer interrogatories to which a meritorious 
objection has been made because the objection was 
not filed within the prescribed time.®^ The time to 
file objections to interrogatories asked the govern¬ 
ment will be extended, on motion by the government, 
until disposition of a pending criminal prosecution, 
where to require an answer would cause a disclosure 


63. U.S.—Newell v. Phillips Petrole¬ 
um Co, CCA.Okl., 144 P.2d 338. 

Cary v. Hardy, D.C.Tenn., 1 P.R. 
D. 355. 

Burden of proof on objection to in¬ 
terrogatories see infra § 672. 

64. U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C.Md., 30 P.Supp. 
275. 

Helverson v. J. J. Newberry Co., 
D.CMo., 16 P.R.D. 330—Wagner 
Mfg. Co. V. Cutler-Hammer, Inc., 
D.C Ohio, 10 P.R.D. 348—^Doucette 
V. Eastern States Transp. Co., D.C. 
Mass, 1 P.R.D. 66—^Doucette v. 
Howe, D.C. Mass., 1 F.R.D. 18— 
Auer V. Hershey Creamery Co., D. 
C.N.J., 1 F.R.D. 14. 

Scope of interrogatories see infra § 
675 et seq. 

Objections dismissed and case held 
to be a proper one for requiring an¬ 
swers to interrogatories. 

U.S.—C. P. Simonin*s Sons v. Ameri¬ 
can Can Co., D.C.Pa., 1 P.R.D. 134. 

limits of answer 

An objection may be overruled 
with a qualification as to what the 
answer is required to state. 

U.S.—^Doman v. Isthmian S. S. Co., D. 
C.Pa., 6 F.R.D. 609. 

Name and location of offices 

In action against salt company for 
breach of warranty, where plaintiff 
sought to compel company to answer 
any interrogatories as to sale of salt 
to any other of plaintiff's companies 
at any time, and knowledge, if any, 
that salt company had concerning 
use to which salt was to be put, but 
plaintiff was in better position to 
learn location of its various compa¬ 
nies, it would be required to provide 
salt company with information con¬ 
cerning number, corporate name, lo¬ 
cation, and approximate date of es- | 

S6A C. J.S.—59 


tablishment of plaintiff’s various 
companies. 

U.S.—^Frito Co. of Cleveland v. Mor¬ 
ton Salt Co., D.aOhio, 10 F.R.D. 
384. 

Objections sustained 

(1) Generally. 

U.S.—^Hartford-Empire Co. v. Glen- 
shaw Glass Co., D.C.Pa., 4 P.R.D. 
210 . 

(2) Objections were sustained to 
interrogatories which in effect asked 
for production of copies of documents 
or for summary of oral statements. 
U.S.—Wolf V. Dickinson, D.C.Pa., 16 

P.R.D. 250. 

Objections sustained in part and de¬ 
nied in part 

(1) Generally. 

U.S.—^Doman v. Isthmian S. S. Co., 
D.C.Pa., 6 F.R.D. 609. 

(2) Objection to interrogatories on 
ground that they asked for informa¬ 
tion which was privileged and for dis¬ 
closure of information acquired by 
defendant in preparation of its de¬ 
fense was sustained to extent that 
defendant need not attach copies of 
any statements taken by it to its an¬ 
swers, but defendant would be re¬ 
quired to furnish plaintiff with names 
and addresses of persons from whom 
statements were taken. 

U.S.—Reed v. Swift & Co., D.C.Mo., 
11 P.R.D. 273. 

65. US,—^Hazell v. Pennsylvania R. 
Co., D.C.Pa., 15 F.R.D. 282—Doman 
V. Isthmian S. S. Co., D.C.Pa., 6 
P.R.D. 609. 

Answer to adverse party’s Interroga- 
torles 

In action for declaratory judgment 
with respect to validity aud infringe¬ 
ment of patents, plaintiff’s interroga¬ 
tories seeking information as to dates 
of invention, conception, first writ- 
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ten description, first disclosure to 
others and reduction to practice re¬ 
lated to subject matter which was 
material or reasonably calculated to 
lead to discovery of admissible evi¬ 
dence and were required to be an¬ 
swered irrespective of plaintiff’s an¬ 
swers to defendant’s Interrogatories 
concerning any alleged public use or 
sale of patents relied on by plaintiff 
to establish prior invention. 

U.S.—General Motors Corp. v. Cali¬ 
fornia Research Corp., D.C J) el., 9 
P.R.D. 568. 

56. U.S.—American Oil Co. v. Penn¬ 
sylvania Petroleum Products Co., 
D.C.R.I., 23 F.R.D. 680. 

Simplicity desired 

Rule pertaining to objections to 
interrogatories was not intended to 
make path of litigation more difficult 
to what is right and Just. 

U.S.—Warner v. First Nat. Bank of 
Minneapolis, D.C.Minn., 152 F.Supp. 
298. 

67. U.S.—^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 
F.Supp. 932. 

58. U.S.—Mall Tool Co. v. Sterling 
Varnish Co., D.C.Pa., 11 P.R.D. 676. 

69. U.S.—Cardox Corp. v. Olin 
Mathieson Chemical Corp., D.C. 
Ill., 23 P.R.D. 27. 

60. U.S.—Cardox Corp. v. Olin Math¬ 
ieson Chemical Corp., supra—^In¬ 
ternational Fertilizer & Chemical 
Corp. V. Brasileiro, D.C.N.T., 21 F. 
R.D. 193—Bohlin v. Brass Rail, 
Inc., D.C.N.T., 20 P.R.D. 224. 

Waiver by failure to make timely ob¬ 
jection see infra § 671. 

61. U.S.—Cary v. Hardy, D.C.Tenn., 
1 P.R.D. 356. 

62. U.S.—^Wolf V. Dickinson, D.C. 
Pa., 15 F.R.D. 407. 
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of the prosecution’s case in advance of the criminal 

trial. 6 3 

The objections must be submitted to the court for 
its consideration and decision.®^ Judges of coordi¬ 
nate jurisdiction, sitting in the same court and in 
the same case, should not overrule the decisions of 
each other with respect to taking interrogatories.®^ 

A party cannot be required to answer interroga¬ 
tories to which objection has been made until they 
have been approved by the court.®® Where the 
propriety of answering a particular interrogatory 
can better be determined after other interrogatories 
have been answered, an objection to it may be sus¬ 
tained without prejudice to its renewal in whole 
or in part after receipt of the answers to the other 
interrogatories.®'^ 

The complaint in the action cannot be attacked 
by way of objections to interrogatories.®® 

Reference to master. Where an action involving 
many complex facts has been referred to a master, 
on objections to interrogatories the matter has been 
referred to the master to make a report showing 
what matters covered by the interrogatories have 
been the subject of evidence before him, what inter¬ 
rogatories, for lack of relevancy or other reasons, 
should not be answered, and his recommendations as 


to the remaining interrogatories.®® If the parties 
disagree as to whether or not an excessive amount 
of labor and expense will be required to answer 
interrogatories which have been served, the court 
may appoint a master to make inquiry as to the 
matter."^® 

Time to answer. The court, in ordering a party 
to answer interrogatories, should allow such party 
sufficient time within which to make such answers.*^! 
The need for time to answer interrogatories should 
not be presented as an objection to them, but if it 
is so presented, the court, in order to facilitate the 
expeditious handling of the matter and to eliminate 
the necessity for a further motion, may extend the 

time for answering.^^ 

§ 668.-Definiteness of Objection 

Objections to written interrogatories to a party must 
be specific, not generai. 

General objections to written interrogatories un¬ 
der the Federal Rules of Civil Procedure, Rule 33, 
28 U.S.C.A., are not proper and will not be sus¬ 
tained.*^® The objections must be specific they 
must point out the particular grounds of objection,^® 
and in what respect the interrogatory violates the 
ground on which objection is based.*^® They should 
be sufficiently specific so that the court, in con- 


63- U.S.—^U. S, V. Linen Supply In¬ 
stitute of Greater New Tork, D.C. 
N.T., 18 F.R.D. 452. 

64. U.S.—Newell v. Phillips Petrole¬ 
um Co., C.C.A.Okl., 144 P.2d 338. 

Cardox Corp. v. Olin Mathieson 
Chemical Corp., D.C.I11., 23 F.R.D. 
27. 

65. U.S.—Securities and Exchange 
Commission v. Timetrust, Inc., U. 
C.Cal., 33 F.Supp. 690. 

Judge from another district 
Where certain defendants proposed 
interrogatories which were denied by 
a Judge from another district sitting 
in the case, interrogatories identical 
in substance which are tardily sub¬ 
mitted by other defendants should 
also be denied. 

U.S.—Securities and Exchange Com¬ 
mission V. Timetrust, Inc., supra. 

66. U.S.—U. S. V. The LV No. 134, 
D.C.N.Y., 14 F.R.D. 261. 

67. U.S.—Sturm v. Great Atlantic & 
Pac. Tea Co., D.C.Conn., 16 F.R.D. 
476. 

68. U.S.—Curtis v. Loew’s Inc., D.C. 
N.J., 20 P.R.D. 444. 

69. U.S.—Waldo Theatre Corpora¬ 
tion V. Dondis, D.C.Me., 1 FJR.D. 
691. 

70. U.S.—Tivoli Realty v. Paramount 
Pictures, D.C.Del., 10 P.R.D. 201. 


71. U.S.—Byers Theaters v. Mur¬ 
phy, D.C.Va., 1 P.R.D. 286. 

72- U.S.—Shrader v. Reed, D.C.Neb., 
11 P.R.D. 367. 

73. U.S.—Pappas v. Loew's Inc., D. 

C. Pa., 13 P.R.D. 471—Mall Tool Co. 
V. Sterling Varnish Co., D.C.Pa., 11 
P.R,D. 676—Shrader v. Reed, D.C. 
Neb., 11 F.R.D. 367—Wolf v. United 
Air Lines, D.C.Pa., 9 F.R.D. 271— 
Woods V. Kornfeld, D.C.Pa., 9 F.R. 

D. 196. 

Objections held too general 

(1) Generally. 

U.S.—Gordon, Wolf, Cowen Co. v. In¬ 
dependent Halvah & Candies, Inc., 
D.C.N.Y., 13 F.R.D. 606—Bowles 
v. Safeway Stores, D.C.Mo., 4 F.R. i 
D. 469. 

(2) Objection that Interrogatories 
were unreasonable, burdensome, op¬ 
pressive and vexatious. 

U.S.—Hoffman v. Wilson Line, D.C. 
Pa., 7 P.R.D, 73. 

(3) Objection that interrogatories 
are such as would cause annoyance, 
expense, and oppression to defend¬ 
ant without serving any relevant 
purpose to issue involved is too gen¬ 
eral. 

U.S.— Boone v. Southern Ry. Co., D.C. 
Pa., 9 P.R.D. 60. 

(4) General objections on ground 
of vagueness, and on ground Infor- 
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mation sought was a matter of pub¬ 
lic record. 

U.S.—^Erone Corp. v. Skouras Theatres 
Corp., D.C.N.Y., 22 F.R D. 494. 

74. U.S.—Mall Tool Co. v. Sterling 
Varnish Co., D.C.Pa., 11 P.R.D. 576 
—Hoffman v. Wilson Line, D.C. 
Pa., 7 P.R.D. 73—Bowles v. Safeway 
Stores, D.C.Mo., 4 P.R.D. 469. 
Ambiguous and wanting specificity 
Defendant would not be required to 
answer interrogatories which were 
of a broad nature and were so am¬ 
biguous and so wanting in specificity 
that the Interrogatories were burden¬ 
some and oppressive. 

U.S.—Wing V. Challenge Machinery 
Co., D.C.Ill., 23 P.R.D. 669. 

76. U.S.—^Mall Tool Co. v. Sterling 
Varnish Co., D.C.Pa., 11 P.R.D. 676 
—Shrader v. Reed, D.C.Neb., 11 F. 
R.D. 367. 

76. ConclusiouB or opinions 

Objections which fail to point out 
in what respect each interrogatory 
calls for opinion or conclusion will be 
overruled. 

U.S.—^Mall Tool Co. v. Sterling Var¬ 
nish Co.. D.C.Pa., 11 F.R.D. 676. 
Belevancy 

Where interrogatories are all ap¬ 
parently relevant to the issues of the 
case and nothing specific is pointed 
out to suggest in what respect they 
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sidering the objections with the interrogatories pro¬ 
pounded, may ascertain therefrom the claimed ob¬ 
jectionable character of the interrogatories.*^7 

If objection is made on the ground that the an¬ 
swers will require much research and be expensive, 
the objection should state with specificity the amount 
of research and expense required, and if necessary 
an affidavit should be filed in support thereof.'^S An 
objection on the ground that the interrogatories are 
a duplication of matters previously covered by dep¬ 
osition must be sufficiently particularized to advise 
the court to what extent duplication exists.*^® A 
mere statement that interrogatories are irrelevant 
to the issues is no valid objection.^O 

§ 669.-Grounds in General 

Objection may be made to written Interrogatories on 
the ground that they are In conflict with the declared 
principles governing them, as that there is no pending 
action. 

In general, written interrogatories propounded 
under the Federal Rules of Civil Procedure, Rule 33, 
28 U.S.C.A., which are in conflict with the declared 
principles governing them should not be permitted.^! 
Objections to them on the ground that the matters 
requested are not within the proper scope of this 


discovery procedure, as discussed infra § 675 et seq., 
will be sustained in a proper case.S 2 Objections may 
be sustained on the ground that there is no pending 
action because a complaint has not been filed,that 
the party interrogated disclaims any knowledge 
whereby answer may be made,®^ or that the inter¬ 
rogatories are unnecessary, 85 or trifling or argu¬ 
mentative,8® or too broad and all inclusive, as dis¬ 
cussed supra § 662. An objection to caption head¬ 
ings contained among interrogatories, but which are 
not themselves interrogatories, will be sustained 
where the propounder does not object to their elim¬ 
ination. 8 7 

On the other hand, objections have been held in¬ 
sufficient where based on the ground that the inquiry 
pertains to matters with respect to which recovery 
is barred by a statute of limitations,88 or relates to 
a defense or claim which is insufficient in law,8® or 
that it is possibly confidential, where it clearly is 
relevant and material,® ^ or that a request for in¬ 
formation concerning a party's income tax returns 
did not specify whether the answers were to be 
based on a cash or accrual basis.®^ Other grounds 
of objection which have been held insufficient are 
that the answers may be used for impeachment pur- 
poses,®2 or might embarrass the party interrogated,®3 


are not g-ermane, objections to them 
will be overruled. 

U.S —Mall Tool Co. v. Sterling Var¬ 
nish Co., supra. 

77. tr.S.—Pappas v. Loew’s Inc., D, 
CPa., 13 FR.D. 471—Shrader v. 
Reed, DC.Neb., 11 F.R.D. 367— 
Wolf V. United Air Lines, D.C.Pa., 9 
F.RD. 271—Woods v. Kornfeld, D. 
C.Pa, 9 FR.D. 196—Hoffman v. 
Wilson Line, D.C.Pa., 7 F.R.D. 73— 
Bowles V. Safeway Stores, D.C.Mo., 
4 F.R.D. 469. 

Presumption of nouprlvilege 

That statements made by plaintiff 
and others concerning occurrence of 
accident and taken and reduced to 
writing by defendant were not taken 
by defendant's attorney and hence 
were not privileged as statements 
taken by or under the supervision of 
an attorney would be assumed, where 
defendant did not raise the point in 
objection to request that copies of 
such statements be attached to an¬ 
swers to interrogatories. 

U.S.—Nedimyer v. Pennsylvania R. 
Co., D.C.Pa., 6 F.R.D. 21. 

78. U.S.—Shrader v. Reed, D.C.Neb., 
11 P.R.D. 367. 

79. U.S.—Schotthofer v. Hagstrom 
Const. Co, D.C.Ill., 23 F.R.D. 666. 
IflCemoraudum reference supporting 

objection must show on what partic¬ 
ular page of the deposition involved 
the purported answer to any specific 


subdivision of an Interrogatory may 
be found. 

U.S.—^Kensington Village, Inc. v. 
Mengel Co., D.C.N’Y., 14 F.RD. 
187. 

80. U.S.—Click V. McKesson & Rob¬ 
bins, D.C.M 0 ., 10 F.R.D. 477—Shank 
V. Associated Transport, D.C.Pa., 10 
F.R.D. 472. 

Presence of information 
Only way for court to determine 
if interrogatories objected to are ir¬ 
relevant is to have information re¬ 
quested in interrogatories before the 
court. 

U.S.—Reed v. Swift & Co., D.C.Mo., 
11 F.R,D. 273. 

81. U.S.—Porter v. Montaldo’s, D.C. 
Ohio, 71 F.Supp. 872. 

82. U.S.—Close V. Sanderson & Por¬ 
ter, D.C.Pa., 13 F.R.D. 123—Shank 
V. Associated Transport, D.C.Pa., 10 
F.R.D. 472—Cinema Amusements v. 
Loew’s, Inc., D.C.Del., 7 FR.D. 318. 

83. U.S.—C. P. Simonin's Sons v. 
American Can Co., D.C.Pa., 26 P. 
Supp. 420. 

84. U.S.—^Pox V. Fisher, D.C.Tenn., 
39 F.Supp. 878, 

85. Ability to answer 
Interrogatory asking corporation if 

it had made such inquiry as would 
enable it to make full and complete 
answers was objectionable as unnec¬ 
essary. 


U.S.—Sutherland Paper Co. v. Grant 
Paper Box Co., D.C.Pa., 8 P.R.D. 
416. 

86. U.S.—In re Bedzlk, D.C.Md., 151 
F.Supp. 140. 

87. U.S.—Leonla Amusement Corp. 
V. Loew’s Inc., D.C.N.T., 18 P.RD. 
503. 

88. U.S.—^Adelman v. Nordberg Mfg. 
Co., D.aWis., 6 PR.D. 383—Stein 
v. Youngstown Steel Car Corp., D. 
C.Ohio, 6 P.R.D. 362. 

89. U.S.—^V. D. Amderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 
F.Supp. 932. 

90. U.S.—Seff V. General Outdoor Ad¬ 
vertising Co., D.C.Ohio, 11 P.RD. 
598. 

91. U.S.—Star V. Rogalny, D.C.I11., 
22 P.R.D. 256. 

92. U.S.—^Redlker v. Warfield, D.C. 
N.Y., 11 P.R.D. 126. 

93. D.C.—^Pierce v. Pierce, D.C., 5 
F.R.D. 125. 

Dates and places of adnltery 

In action for absolute divorce on 
ground of adultery, interrogatories 
as to specific dates and places were 
proper, notwithstanding defendant 
had filed an answer denying charges 
in complaint, and that it might em¬ 
barrass plaintiff to answer the inter¬ 
rogatories. 

I D.C.—^Pierce v. Pierce, supra. 


931 



35A C.J.S. 


§§ 669-670 FEDERAL CIVIL PROCEDURE 


or would subject him to disgrace and discredit.^^ 

The facts that plaintiff is not in the forum and 
that his whereabouts are unknown to his attorney 
do not constitute proper grounds for suppression of 
defendant’s interrogatories.^^ The irrelevance or 
immateriality of the information requested, or its 
availability to interrogator, as a ground of objection 
to written interrogatories is discussed infra §§ 678, 
680. 

Prior inquiry. Written interrogatories which 
merely repeat the request for information asked 
in other interrogatories will not be required to be 
answered.If, however, a party wishes to object 
to an interrogatory on the grounds of a prior depo¬ 
sition or production of documents covering the 
same question, it is incumbent on him to show that 
a hardship or injustice is being done to him.^'^ A 
blanket objection to all written interrogatories will 
not be sustained because depositions were previously 
taken.^s The fact that another defendant has al¬ 
ready been examined on the subject matter of the 
proposed interrogatories is not a valid ground of 
objection.^ ^ 

Interrogatories similar to those of adversary. In¬ 
terrogatories which are substantially the same and 
which seek information similar to that sought in 
interrogatories previously propounded by the ad¬ 
verse party are improper and objections to them will 
be sustained.^ 

Other remedy. Objections to interrogatories have 
been sustained on the grotmd that more convenient 
and efficient methods for securing the information 
desired are available,^ such as the procedure pro¬ 
vided by Rule 34 for the discovery of designated 
documents and things for inspection,^ or the exam¬ 


ination and deposition procedure for which Rule 26 
provides.4 In the interest of speed, however, an 
objection that the information should have been 
sought under a different procedure and Rule has been 
overruled where the party was entitled to the in- 
formation.5 

Since the amendment to the Rules in 1948 which 
broadened the scope of inquiry by written interroga¬ 
tories under Rule 33 to the same extent as is per¬ 
missible imder Rule 26, as discussed infra § 675, ob¬ 
jections to written interrogatories under Rule 33 
have been held not well founded where based on the 
ground that they seek matters which, if proper, 
should have been sought by deposition,® or that the 
information called for is best available to the in¬ 
terrogator by deposition.'^ 

Fishing expedition. Although it has been held 
that written interrogatories may be excluded on ob¬ 
jection where they are merely or solely in the char¬ 
acter of a fishing expedition,® other authority has 
held that a general objection that interrogatories 
constitute a fishing expedition is of no avail and 
will be overruled,® and there is authority to the 
effect that written interrogatories constituting a 
fishing expedition for evidentiary facts are proper, 
as discussed infra § 678. 

§ 670.-Burdensomeness 

Written Interrogatories are not to be used In an 
oppressive manner, and it is a valid ground of objection 
to them that to require an answer would be unduly 
burdensome, oppressive, or unreasonably expensive, but 
the mere fact that some burden and expense will be im¬ 
posed will not cause the objection to be sustained. 

Written interrogatories under the Federal Rules 
of Civil Procedure, Rule 33, 28 U.S.C.A., are not to 
be used in an oppressive manner.^® Their use should 


94. TT.S.—^Hope v. Burns, D.CJCy., 6 
r.RJ). 656. 

95. U.S.—Watson v, Malcom, D.C. 
Alaska, 12 F.R.D. 109. 

96. Names of witnesses 

Where Interrogatory was to be an¬ 
swered by giving names and ad¬ 
dresses of persons who had knowl¬ 
edge of facts alleged in adverse par¬ 
ty's pleading, another interrogatory 
asking for names and addresses of 
witnesses who would be called at 
trial was not required to be answered. 
U.S.—^McNamara v. Erschen, D.C.Del., 
8 F.RJ). 427. 

97. U.S.—B. & S. Drilling Co. v. 
Halliburton Oil Well Cementing 
Co., D.C.Tex., 24 F.R.D. 1. 

98. U.S.—Schotthofer v. Hagstrom 
Const. Co., D.C.I11., 23 F,R.D, 666. 

99. U.S.—Rediker v. Warfield, D.C. 
N,T., 11 F.R.D. 126. 


1 1. U.S.—Woods V. Kornfeld, D.C. 
Pa., 9 F,R.D. 196—^Brown v. Dun¬ 
bar & Sullivan Dredging Co., D.C. 
j N.Y., 8 F.R.D. 105. 

I 2. U.S.—Chemical Foundation v. 
Universal-Cyclops Steel Corpora¬ 
tion, D.C.Pa., 1 P.R.D. 683. 

3. U.S.—Chemical Foundation v. 
Universal-Cyclops Steel Corpora¬ 
tion, supra. 

4. U.S.—Chemical Foundation v. Uni¬ 
versal-Cyclops Steel Corporation, 
supra. 

By oral ezamlnation 
U.S.—New England Terminal Co. v. 
Graver Tank & Manufacturing 
Corporation, D.C.R.I., 1 F.R.D. 411. 

5. U.S.—^Kennedy v. Mississippi Val. 
Barge Line Co., D,C.Pa., 7 P.R.D. 
78. 

6. U.S.—^Watson v. Malcom, D.C. 
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Alaska, 12 F.R.D. 109—Mall Tool 
Co. V. Sterling Varnish Co., D.C. 
Pa., 11 F.R.D. 676. 

7. U.S.—Glick V. McKesson & Rob¬ 
bins, D.C,Mo., 10 P.R.D. 477. 

8. U.S.—Colorado Mill & Elevator 
Co. V. American Cyanamid Co., D. 

C. Mo., 11 F.R.D. 680—Doucette v. 
Howe, D.C.Mass., 1 P.R.D. 18. 

9. U.S.—^Boysell Co. v. Hale, D.C. 
Tenn., 30 F.Supp. 255. 

Byers Theaters v. Murphy, D.C. 
Va., 1 F.R.D. 286. 

10. U.S.—Onofrio v. American Beau¬ 
ty Macaroni Co., D.C.Mo., 11 F.R.D. 
181—Cinema Amusements v. 
Loew’s, Inc., D.C.Del., 7 F.R.D. 318. 

D.C.—Riss & Co. V. Association of 
American Railroads, D.C., 28 P.R.D. 
211—^Aktiebolaget Vargos v. Clark, 

D. C.D.C., 8 F.RX>. 635. 
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be discouraged where either because they are too 
numerous or because of the nature of the inquiries 
themselves their use would result in a vexatious 
burden on the interrogated party.ii Generally, the 
party interrogated is not required to make research 
and compilation of data not readily known to him ,12 
and he should not be required to perform burden¬ 
some labors or to execute difficult and expensive 
tasks in searching for facts and classifying and 
compiling data.^^ 

It is a valid ground of objection that to require 
an answer would be unreasonable, burdensome, 
vexatious, onerous, unreasonably expensive, or 
would constitute harassment or impose an undue 
hardship on the party interrogated,^^ that it would 
impose a useless and unnecessary burden on the 
party interrogated,!^ that the interrogatories are 
cumulative,or that the interrogator is seeking to 
harass, embarrass, and annoy the party interrogat- 
ed.i7 

Objections on the ground of unreasonable burden¬ 
someness may properly be sustained to interroga¬ 
tories which require burdensome research on the 
part of the answering partyi^ or detailed and ex¬ 


haustive search in order to procure the necessary 
information,! 9 which require an interrogated party 
to search his own records in order to compile and 
correlate information for the benefit of an inter¬ 
rogator who has the right to inspect the records 
himself,26 which ask the party interrogated to per¬ 
form entire, extensive accounting and auditing oper¬ 
ations entailing an enormous amotmt of work in 
order to prepare and present to the interrogator in 
tabulated or other convenient form every minute 
detail on which the interrogator bases his case,^! 
or which would require the questioning of himdreds 
of thousands of persons.^^ 

If the matter inquired of is found only in records 
or documents and is available only at very con¬ 
siderable effort or expense, and if the books or 
documents are equally available to both parties, the 
burden of effort or expense should not be cast on the 
interrogated party.23 Where records have been 
produced for inspection and copying, interrogatories 
requiring compilation of the information therein 
contained are generally improper.^^ 

Voluminous interrogatories requiring written an¬ 
swers involving minute factual details may be unrea- 


11 . U.S.—Checker Cab Mfg. Corpo¬ 
ration V. Checker Taxi Co., D.C. 
Mass., 2 F.E.D. 647. 

12. U.S.—Cinema Amusements v. 
Loew’s, Inc., D.C.Del., 7 F.R.D, 318. 

13. U.S.—Onofrio v. American Beau¬ 
ty Macaroni Co., D.C.Mo., 11 F.R. 
D. 181. 

D.C.—^Riss & Co. V. Association of 
American Railroads, D.C., 23 F.R.D, 
211—^Aktiebolaget Vargos v. Clark, 
D.C., 8 F.R.D. 635. 

14. U.S.—ISTewell v. Phillips Petrole¬ 
um Co., C.C.A.Okl., 144 P.2d 338. 

Volunteer Elec. Co-op. v. Ten¬ 
nessee Val. Authority, D.C.Tenn., 
139 F.Supp. 22—^Zenith Radio Corp. 
V. Radio Corp. of America, D.C. 
Del., 106 F.Supp. 661, reconsidera¬ 
tion denied 109 F.Supp. 913—^Por¬ 
ter V. Montaldo’s, D.C.Ohio, 71 F. 
Supp. 372. 

Schotthofer v. Hagstrom Const. 
Co., D.C.Ill., 23 F.R.D. 666—Wolf 
V. Dickinson, D.C.Pa., 16 F.R.D. 
250—Hofstadter v. Ruderman, D. 
C.N.Y., 16 F.R.D. 168—Savannah 
Theatre Co. v. Lucas & Jenkins, D. 
C.Ga., 10 F.R,D. 461—Cinema 
Amusements v. Loew’s, Inc., D.C. 
Del., 7 F.R.D. 318—Hartford-Em- 
pire Co. v. Glenshaw Glass Co., D. 
C.Pa., 4 F.RD. 210. 

ControUinfiT principle 
Discovery process should not place 
on a defendant the burden of many 
thousand man hours of labor and 


the expense of many thousands of dol¬ 
lars. 

U.S.—^Tivoli Realty v. Paramount Pic¬ 
tures, D.C.Del., 10 F.R.D. 201. 
mterrog'atories held objectionable as 
burdensome 

(1) Generally. 

U.S.—^Fox V. Fisher, D.C.Tenn., 39 F. 
Supp. 878. 

Scheiwer v. Snap-Tite, Inc., D.C. 
Pa., 17 P.R.D. 116. 

(2) Interrogatories which would 
require party to search and analyze 
more than five million documents in 
order to furnish answers. 

D.C.—^Riss & Co. V. Association of 
American Railroads, D.C., 23 F.R.D. 
211 . 

Interrogatories held not objectionable 
as burdensome 

U.S.—Tiflhi Bldg. Corp. v. Balaban & 
Katz Corp., D.C.I11., 87 F.Supp. 

121 . 

Allied Shoe Machinery Corp. v. 
United Shoe Machinery Corp., D.C. 
Mass., 19 P.R.D. 181—Canuso v. 
City of Niagara Falls, D.C.N.Y., 4 
F.RD. 362. 

15. U.S.—U. S. V. Harris, CA..Ga., 216 
P.2d 690. 

Court will sustain objections to pro¬ 
tect a party from unnecessary annoy¬ 
ance, expense, embarrassment, or op¬ 
pression. 

U.S.—^In re Bedzik, D.C.Md., 161 F. 
Supp. 140. 

16. U.S.—^Newell v. Phillips Petrole¬ 
um Co., C.C.A.Okl., 144 F.2d 338. 
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17. D.C.—^Maddox v. Wright, D.C., 11 
F.R.D. 170. 

18. U.S.—Porter v. Montaldo’s, D.C. 
Ohio, 71 F.Supp. 372. 

D.C.—Riss & Co. V. Association of 
American Railroads, D.C., 23 P.R.D. 
211 . 

Reluctance of court 

Court will be reluctant to require 
party to answer Interrogatories if it 
would entail excessive or oppressive 
amount of research or compilation of 
data and great expense. 

U.S.—Shrader v. Reed, D.C.Neb., 11 
P.R.D. 367. 

19. U.S.—Jones v. Pennsylvania R. 
Co., D.C.I11., 7 P.R.D. 662. 

20. D.C.—Riss & Co. V. Association 
of American Railroads, D.C., 23 F. 
R.D. 211. 

21. U.S.—Porter v. Montaldo’s, D.C. 
Ohio, 71 F.Supp. 372. 

Avon Pub. Co. v. American News 
Co., D.C.N.Y., 19 P.R.D. 105. 

22. U.S.—Tobacco and Allied Stocks 
V. Transamerica Corp., D.C.Del.. 16 
F.R.D. 637. 

23. U.S.—^Pappas v. Loew’s Inc., D. 
C.Pa., 13 P.R.D. 471—Cinema 
Amusements v. Loew’s, Inc., D.C. 
Del., 7 P.R.D. 318. 

24. U.S.—^Pappas v. Loew’s Inc., D. 
C.Pa., 13 P.R.D. 471—Savannah The¬ 
atre Co. V. Lucas & Jenkins, D.C. 
Ga., 10 F.R.D. 461. 
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sonable and impose an undue burden on the party 
interrogated, and the weight of the tendency to 
burden and oppress is enhanced where the interroga¬ 
tory procedure follows use of the procedure under 
Rule 26 for the taking of depositions.^® Objections 
have been sustained where the court was unable to 
determine the extent of the burden which would be 
placed on the party interrogated by requiring an 
answer.-® 

To constitute a valid ground of objection, how¬ 
ever, it must be shown that to require an answer 
would be unduly burdensome and oppressive,27 or 
so burdensome and expensive as to be unreason- 
able.28 An interrogated party must furnish relevant 
information in his possession which can be obtained 
without great labor or expense.29 Where the in¬ 
formation requested is otherwise proper, the mere 
fact that it will be burdensome, expensive, or re¬ 
quire extensive research, investigation, or inquiry, 
or compilation of data, in order to answer written 
interrogatories,®® or that the inquiries may inci¬ 
dentally annoy,is not a valid ground of objection 
to them. 

An objection on the ground of burdensomeness 
will not be sustained where the information can 


reasonably be furnished,®® or the party interrogated 
fails to show whether or not the information re¬ 
quested is readily available to him,®® or where the 
information sought, or a large portion thereof, must 
be assembled by the party interrogated prior to trial 
in the preparation of his case,®^ as where the in¬ 
terrogatories seek the particulars of matters alleged 
generally in the pleadings of the party interrogat¬ 
ed.®® Where evidence exists which may tend to 
prove or disprove a disputed issue of fact, great 
weight should not be given to an objection of bur¬ 
densomeness in making it available.®® 

§ 671.-Waiver of Objection 

Objections to written interrogatories are waived by 
the failure to make them in accordance with the re¬ 
quirements of the Federal Rules. 

The failure to make objections to written inter¬ 
rogatories in accordance with the requirements of 
the Federal Rules of Civil Procedure, Rule 33, 28 
U.S.C.A., waives them.®^ Thus, the failure to make 
timely objection, that is, to file written objections 
within ten days after service of the interrogatories, 
waives the objection,®® unless the failure is the 
result of excusable neglect,®® or the information 
sought is privileged, as where it is the work product 


25. U.S.—Schotthofer v. Hagstrom 
Const. Co., D.C.Ill., 23 P.R.D. 666. 

26. U.S.—Cinema Amusements v. 
L»oew*s Inc, D,C.Del., 7 F.R.D. 318. 

27. U.S.—^American Oil Co. v. Penn¬ 
sylvania Petroleum Products Co., 
D.C.R.I., 23 F.R.D. 680, 

Sal>versioxL of purpose of Bole 
Although caution must be exercised 
to assure that interrogatories are not 
made instruments of oppression, care 
must also be taken lest purpose of 
Federal Rule of Civil Procedure deal¬ 
ing with interrogatories to parties 
be subverted through delay of cap¬ 
tious objection or through narrowly 
limited interpretation. 

U.S.—Kainz v. Anheuser-Busch, Inc., 
D.C.I11., 15 P.R.D. 242. 

28. U.S.—Reed v. Swift & Co., D.C. 
Mo., 11 F.R.D. 273. 

29. U.S.—Tivoli Realty v. Paramount 
Pictures, D.C.Del., 10 F.R.D. 201— 
Cinema Amusements v. Loew’s, 
Inc., D.C.Del., 7 F.R.D. 318. 

30. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark,, 117 
F.Supp. 932. 

American Oil Co. v. Pennsylvania 
Petroleum Products Co., D.C.R.I., 
23 P.R.D. 680—^Erone Corp. v. 
Skouras Theatres Corp., D.C.N.T., 
22 P.R.D. 494—^New Dyckman The¬ 
atre Corp. V. Radio-Keith-Orpheum 
Corp., D.C.H.T,, 16 F.R.D. 203— 
Kainz V. Anheuser-Busch, Inc., D. 
C.I11., 16 P.R.D. 242—Caldwell- 


Clements, Inc. v. McGraw-Hill Pub. 
Co„ D.C.N.Y., 12 P.R.D. 631— 

Shrader v. Reed, D.C.Neb., 11 F.R. 
D. 367—Chenault v. Nebraska Farm 
Products, D.C.Neb., 9 P.R.D. 629— 
Bowles V. McMinnville Mfg. Co., 
D.C.Tenn., 7 F.R.D. 64—U. S. v. 
American Locomotive Co., D.C.Ind., 
6 F.R.D. 36. 

31. U.S.—^U. S. V. Imperial Chemical 
Industries, D.C.N.T., 8 F.R.D. 661. 

32. U.S.—Territory of Alaska v. The 
Arctic Maid, D.C.Alaska^ 135 F. 
Supp. 164. 

Answers held not unduly burdensome 

(1) Generally. 

U.S.—Reed v. Swift & Co., D.C.Mo., 
11 F.R.D. 273. 

(2) In action to enforce license tax 
on freezer ships and other floating 
cold storages, wherein defendant 
challenged validity of tax, plaintiff’s 
interrogatories requesting specific 
factual situations in which tax might 
violate defendant’s rights were not 
subject to objection of being unduly 
burdensome and oppressiva 

U.S.—Territory of Alaska v. The 
Arctic Maid, D.C.Alaska, 135 F. 
Supp. 164. 

33. U.S.—Kainz v. Anheuser-Busch 
Inc., D.C.I11., 16 F.B.D. 242. 

34. U.S.—^American Oil Co. v. Penn¬ 

sylvania Petroleum Products Co., 
D.C.R.I., 23 F.R.D. 680—^Erone 

Corp. v. Skouras Theatres Corp., 
D.C.N.T., 22 P.R.D. 494—Kainz v. 
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Anheuser-Busch, Inc., D.C.Ill., 15 
P.R.D. 242—Adelman v. Nordberg 
Mfg. Co., D.C.Wis., 6 F.R.D. 383. 

36. U.S.—Carter v. Atlanta Enter¬ 
prises, Inc., D.C.Ga., 19 P.R.D. 362— 
Kainz V. Anheuser-Busch, Inc., D. 

C. I11., 15 F.R.D. 242—Bowles v. Mc¬ 
Minnville Mfg. Co., D.C.Tenn., 7 
F.R.D. 64. 

36. U.S.—Banana Distributors, Inc. 
v. United Fruit Co., D.C.N.T., 19 F. 
R.D. 493. 

Doubt as to exlsteuoe of evidence 
considered 

Questionable likelihood of evidence 
which may prove or disprove a dis¬ 
puted issue of fact existing and its 
uncertain relevancy to the case, as 
well as the real danger of duplicat¬ 
ing volumes of work, must be weigh¬ 
ed against the burden which its dis¬ 
covery will entail. 

U.S.—Banana Distributors, Inc. v. 
United Fruit Co., supra. 

37. U.S.—Cardox Corp. v. Olin 
Mathieson Chemical Corp., D.C.Ill., 
23 F.R.D. 27. 

38. U.S.—Clemlnshaw v. Beech Air¬ 
craft Corp., D.C.Del., 21 F.R.D. 300 
—^International Fertilizer & Chem¬ 
ical Corp. v. Brasileiro, D.C.N.Y., 
21 F.R.D. 193 —Mengle v. Tucker, 

D. C.Pa., 21 P.R.D. 187—Bohlin v. 
Brass Rail, Inc., D.C.N.Y., 20 F.R. 
D. 224. 

39. Dzousable neglect held not 
shown 
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of the party’s counsel.^o A party who fails to make 
objection must answer, or set forth in detail the 
efforts so to do, or suffer the penalties imposed by 
Rule 37 for refusal to make discovery.^i Defendant 
waives an objection interposed to an interrogatory 
by voluntarily answering it ,^2 and objections to in¬ 
terrogatories which are not pressed will be over¬ 
ruled.^® A ground of objection to an interrogatory 
is waived by the failure to base an objection there¬ 
on.^* 

§ 672. - Rulings on Objections and Strik¬ 

ing Interrogatories 

On objection or motion therefor written interroga¬ 
tories may, on a proper showing, be stricken, suppressed, 
vacated, quashed, or modified. 

On objection or motion therefor written inter¬ 
rogatories propounded under Rule 33 may, on a 
proper showing, be stricken, suppressed, vacated, 
quashed, or modified,^^ where they are oppres¬ 
sive or excessive in number,'*® or not addressed to an 
officer or agent of a corporate party.'*7 On a mo¬ 
tion to vacate and modify interrogatories on the 
ground of relevancy the court, in a proper case, will 
limit them so as to make the questions relevant to 
the issues involved,^® but if it subsequently appears 


that the interrogator properly requires the informa¬ 
tion denied he may then make an appropriate ap¬ 
plication to the court for leave to request it.'*^ A 
motion to quash and vacate interrogatories on the 
ground of immunity against self incrimination will 
be denied, it being necessary for the party inter¬ 
rogated to answer and claim his privilege.®® 

The burden of proof is on an objector, or party 
interrogated, to show that his objections to written 
interrogatories should be sustained.®^ Where ob¬ 
jection, or motion to vacate, quash, strike, or modify 
written interrogatories is made, it is not the func¬ 
tion or duty of the court to separate the proper from 
the improper parts of interrogatories which contain 
both and allow the proper part to be answered,®^ 
or to sift depositions previously made by the party 
interrogated to determine whether the interroga¬ 
tories were sufficiently answered therein so that to 
require an answer would be a duplication of the 
answers given resulting in undue hardship, annoy¬ 
ance, and harassment,®® or to rule as to any infirmity 
which may appear in any one or more of specific 
interrogatories, where the motion was directed to 
all of the interrogatories and not to individual 
ones.®^ An objection will be sustained to an inter- 


U.S.—Cleminshaw v. Beech Aircraft 
Corp., D.C.Del., 21 F.RD. 800. 

40. U.S.—Cleminshaw v. Beech Air¬ 
craft Corp., supra—Bohlin v. Brass 
Rail. Inc., D.CN.T,, 20 F.R,D. 224. 

Privilegred matters as not within 
proper scope of written interroga¬ 
tories under Rule 33 see infra § 
688 . 

41. U.S.—^Dann v. Compagnle Gen- 
erale Trans-Atlantique Limited, D. 
C.N.Y.. 29 F.Supp. 330. 

International Fertilizer & Chem¬ 
ical Corp. V. Braslleiro, D.C.N.T., 
21 F.R.D. 193—Bohlin v. Brass 
Rail, Inc., D.C.N.T., 20 F.R.D. 224. 

42. U.S.—International Fertilizer & 

Chemical Corp. v. Braslleiro, D.C. 
N.Y., 21 F.R.D. 193—Herbst v. 

Chicago, R. I. & P. R. Co., D.C. 
Iowa, 10 F.R.D. 14—^National 
Transformer Corp. v. Prance Mfg. 
Co., D.C.Ohio, 9 P.R.D. 606. 

Ohjeotions moot 

Where interrogatories had been 
fully answered by defendant, defend¬ 
ant’s objections thereto became 
moot. 

U.S.—Helverson v. J. J. Newberry 
Co., D.C.Mo., 16 P.R.D. 330. 

43. U.S.—^Wolf V. Dickinson, D.C. 
Pa., 16 F.R.D. 260. 

44. Answer not by ofBlcer of party 
Where plaintiff served interroga¬ 
tories on corporate defendant, and 
counsel for defendant objected but 
did not base his objection on fact] 


that an officer of defendant, not de¬ 
fendant, was required to answer un¬ 
der oath, Irregularity was waived. 
U.S —^Kennedy v. Mississippi Val. 
Barge Line Co., D.C.Pa., 7 F.R.D. 
78. 

45. Insufficient showing 

Where plaintiff offers no argument 
in his brief to support his motion 
to strike some of defendants’ inter¬ 
rogatories and affidavit on motion 
merely speaks of inconvenience to 
plaintiff, if compelled to reproduce 
transcript of surrogate court pro¬ 
ceedings, with which other interrog¬ 
atories, eliminated with defendants' 
attorney’s consent, were concerned, 
motion must be denied. 

U.S.—^Reitmelster v. Reitmeister, D. 
C.N.Y.. 4 P.R.D. 197. 

46. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp, of America, D.C.Del., 106 
F.Supp. 661, reconsideration denied 
109 F.Supp, 913. 

47. U.S.—^Waider v. Chicago, R. I. 
& P. Ry. Co., D.C.Iowa, 10 F.R.D. 
263. 

48. U.S.—^T. C. Theatre Corp. v. 
Warner Bros, Pictures, D.C.N.Y., 
16 F.R,D. 173. 

49. U.S.—^T. C. Theatre Corp. v. 
Warner Bros. Pictures, supra. 

50. U.S.—^U. S. V. Fishman, D.C.N. 
Y., 15 P.R.D. 151. 

51. U.S.—B. & S. Drilling Co. v. 
Halliburton Oil Well Cementing 
Co., D.C.Tex., 24 F.R.D. 1—^Pappas 
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V. Loew’s Inc., D.C.Pa, 13 F.RD. 
471—Mall Tool Co. v. Sterling Var¬ 
nish Co., D.C.Pa., 11 P.R.D. 576— 
Shrader v. Reed, D.C.Neb., 11 F.R. 
D. 367—Glick v. McKesson & Rob¬ 
bins, D.C.Mo., 10 FR.D. 477— 
Bowles v. Safeway Stores, D.C.Mo., 
4 F.R.D. 469—Blanc v. Smith, D.C. 
Iowa, 3 F.RD. 182. 

ZTecessity for secrecy 

In action for adjudication that 
plaintiff was prior inventor, defend¬ 
ants' objection to interrogatory call¬ 
ing for disclosure of pending patent 
applications would be overruled in 
absence of showing of circumstances 
which required secrecy. 

U.S.—Carlson v. Matthysse, D.C.N. 
Y, 16 F.R.D. 60. 

Texts or rSsnmds of statemexits 

Party objecting to interrogatories 
under Rule 33, as calling for texts 
or r6sum6s of statements which such 
party has obtained from persons 
whom he or his agents have seen, 
has burden of proving such allega¬ 
tions. 

U.S.—^Hazell v. Pennsylvania R. Co., 
D.C.Pa., 16 P.R.D. 282. 

52. U.S.—Sheffield Corp. v. George 
F. Alger Co., D.C.Ohio, 16 F.R.D, 
27. 

53. U.S.—^Kensington Village, Inc. 
V. Mengel Co., D.C.N.Y., 14 F.R.D. 
187. 

54. U.S.—Watson v. Malcom, D.C. 
Alaska, 12 F.R.D. 109. 
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rogatory which is expressly made to depend on the 
allowability of another interrogatory, where the 
other interrogatory is denied.^s 

Consolidation of interrogatories, A motion to 
strike sets of interrogatories submitted on behalf of 
different defendants is not the proper method to 
obtain an order directing the defendants to consoli¬ 
date their interrogatories into one set.® 6 

Truth of admitted writings. Objections to inter¬ 
rogatories which seek to ascertain whether certain 
writings of the party interrogated, and heretofore 
admitted by him to be genuine, are true should be 
overruled, in the absence of a clear showing that 
the writings are inconsistent or in conflict with other 
parts of the record.57 

Deferment of ruling. The rule that discovery un¬ 
der the Federal Rules shall be given in the order 
demanded does not require the dismissal of inter¬ 
rogatories sought by plaintiff before the completion 
of the taking of depositions of plaintiff by defendant, 
but rather requires that action on plaintiff’s inter¬ 
rogatories be postponed until defendant has had 
an opportunity to conclude the taking of his deposi¬ 
tions.® ^ Where a party objecting to interrogatories 
intimates that, depending on the outcome of depo¬ 
sitions then being taken, he may not press the ob¬ 


jections, the court will defer its ruling on the ob¬ 
jections until after the depositions have been com- 
pleted.®^ 

§ 673. -Protective Orders 

The court may properly make orders as Justice re¬ 
quires for the protection of the parties with respect to 
written Interrogatories. 

Orders for the protection of the parties may prop¬ 
erly be made as justice requires with respect to writ¬ 
ten interrogatories.®® Orders may be made to pro¬ 
tect a party from interrogatories made in bad 
faith,®! or to protect privileged matter, such as 
secret formulas and trade secrets, from disclosure.®^ 
In an action involving patents the court may require 
a simultaneous exchange of information by the 
parties.®® To hold that a plaintiff may have dis¬ 
covery of damages by interrogatories is not to hold 
that protection will not be given to the party inter¬ 
rogated against impertinent intrusion.®^ Orders 
may be made to protect a party from annoyance, 
embarrassment, or oppression.®® The court may 
weigh the annoyance and expense involved in com¬ 
piling data requested as against its value and make 
orders which will prevent oppression and hold down 
expense.®® Where the burden and expense are 
heavy the court may make such ruling as will cause 


S5. TJ.S.—^Richards v. Maine Cent. 

R. R, D.C.Me.. 21 P.R.D. 690. 

66. XJ.S.—Steelco Stainless Steel v. 
Permanent Stainless Steel Gorp., 
D.aOhio, 11 P.R.D. 403. 

57. U.S.—Mullen v. Mullen, D.C. 
Alaska, 14 P.R.D. 142. 

Barden is not on plaintiff to negra- 
tive or anticipate any repudiation of 
the writings or to forestall at a later 
stage an unfavorable interpretation 
of them. 

U.S—Mullen v. Mullen, supra. 

58. U.S.—Shulman, Inc. v. Shertz, 
D.C.Pa., 18 P.R.D. 94. 

59. U.S.—^B. I. Du Pont De Nemours 
& Co. V. Phillips Petroleum Co., D. 
C.Del., 23 F.R.D. 237. 

60. U.S.—^Fox V. Fisher, D.C.Tenn., 
39 F.Supp. 878. 

Sutton V. Warner Bros., D.C.Pa., 
12 P.R.D. 192—U. S. V. Imperial 
Chemical Industries, D,C.N.Y., 8 P. 
R.D. 551. 

If procedure is abused, an appro¬ 
priate remedy may be had by order 
of court on a proper showing. 
U-S.—Rediker v. Warfield, D.C.N.T., 
11 F.R.D. 125. 

Authorization of oral deposition 
Where it was an easy matter for 
defendant to submit counter or 
cross-interrogatories, court would 
not authorize defendant to take oral 


deposition of deponents in matter of 
written Interrogatories submitted by 
plaintiff until answers might show 
that right and justice required 
granting of such a request. 

U.S.—J. C. Nichols Co. v, Mid-States 
Freight Lines, D.C.Mo., 9 F.R.D. 
553. 

Duplication of decision 
Where court directed that filing of 
objections to and answering of plain¬ 
tiff's interrogatories in main case 
were to await trial of Issue of stat¬ 
ute of limitations, and It might well 
result in a duplication of effort to 
pass on objections to interrogatories 
in another case and later pass on ob¬ 
jections to similar interrogatories in 
the main case, objections to Interrog- 
I atories in the other case would not 
be considered until later date. 

U.S.—^Momand v. Paramount Pic¬ 
tures Distributing Co., D.C.Mass., 
36 F.Supp. 668. 

61. U.S.—^U. S. V. Imperial Chemi¬ 
cal Industries, D.C.N.Y., 8 F.R.D. 
561. 

62. U.S.—Reed v. Swift & Co., D.C. 
Mo., 11 F.R.D. 273. 

63. U.S.—^Babcock & Wilcox Co. v. 
North Carolina Pulp Co., D.C.Del., 
25 F.Supp. 596. 

Sutherland Paper Co. v. Grant 
Paper Box Co., D.C.Pa., 8 P.R.D. 
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416—Prosperity Co. v. St. Joe Ma¬ 
chines, D.C.Mich., 2 P.R.D. 299. 
Dates of prior use 
In action for declaratory judgment 
that patent was invalid or not In¬ 
fringed by plaintiff, plaintiff would 
not be required to answer interroga¬ 
tory asking for dates of prior use al¬ 
leged without receiving dates at same 
time from defendants. 

U.S.—Sutherland Paper Co. v. Grant 
Paper Box Co., D.C.Pa., 8 P.R.D. 
416. 

64. U.S.—Donohue v. W. W. Sly Mfg. 
Co., D.C.Ohio, 20 F.R.D. 20. 

Oeheral principles stated 
U.S.—Sinclair Refining Co. v, Jen¬ 
kins Petroleum Process Co., Me., 
63 S.Ct 736, 289 U.S. 698, 77 L.Ed. 
1449. 

65. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 
F.Supp. 932. 

Sheffield Corp. v. George F. Alger 
Co., D.aOhio, 16 F.R.D. 27—U. S. 
V. Imperial Chemical Industries, 
D.C.N.T., 8 F.R.D. 651. 

Court has discretion, where justice 
requires it, to protect a party. 

U.S.—^Banana Distributors, Inc. v. 
United Fruit Co., D.C.N.Y., 19 F.R. 
D. 493. 

66. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 
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some of the burden to fall on the interrogator,®'^ 
and in a proper case the court may decide that tiie 
research and compilation are so extensive that the 
interrogator should be required himself to prepare 
the data from the books and records.®® 

Written interrogatories which ask for information 
to which the interrogator is not entitled, or which 
otherwise exceed the proper scope of interrogation, 
may be, and in a number of instances have been, 
modified by the court so as to limit them to their 
proper scope.®® The court, however, will not re¬ 
state for the propounder interrogatories which in 
part require privileged, and in part unprivileged, 
information.'^® 

§ 674. Effect 

The discovery procedure by written Interrogatories 
permits the interrogator to ask for proofs and may be 
utilized for the purpose of obtaining evidentiary matter, 
but the Interrogatories must be offered In evidence In 
order to be considered by the court. They are no part 
of the pleadings. 

The discovery procedure by written interroga¬ 
tories under the Federal Rules of Civil Procedure, 
Rule 33, 28 U.S.C.A., permits the interrogator to 
ask for proofs, and the information furnished there¬ 


under may become a part of the trial record.'^^ 
Written interrogatories propounded under this Rule 
are evidentiary in character, but until offered in 
evidence they will not be considered by the court.*^® 
If defendant wishes to place evidentiary matter on 
the record, he may move to do so by way of inter¬ 
rogatories, 

While it has been stated that Rule 33 does not 
have as its object the amplification of the plead- 
ings,'^^ and, on the other hand, that one of the pur¬ 
poses of interrogatories is to amplify the pleadings,*^® 
and that if other information is desired than is 
found in the complaint, defendant may obtain it un¬ 
der this Rule,*^® interrogatories are no part of the 
pleadings.'^^ They are not considered as a pre¬ 
liminary step for the formation of pleadings but 
may be utilized for the purpose of obtaining evi¬ 
dentiary matters after pleadings have been formu¬ 
lated.*^® 

Unanswered interrogatories in foreign action. 
Unanswered interrogatories in a discovery action 
of some nature against the party interrogated in 
a foreign jurisdiction in which a default judgment 
was taken have no value in litigation in the federal 
courts.*^® 


2. Scope 


§ 675. In General 

The scope of written interrogatories to parties Is 
broad, but is not entirely without limitation. 

The scope of discovery under the Federal Rules of 
Civil Procedure, Rule 33, 28 U.S.C.A., providing 


for the service of written interrogatories on the 
adverse party, may vary with the special circum¬ 
stances of the case;®® such scope has been held 
a broad one.®^ Rule 33 was amended on Dec. 27, 
1946, effective March 19, 1948, by the addition of an 


67. U.S.—^U. S, V. American Loco¬ 
motive Co., D.C.Ind., 6 F.R.D. 35. 

68. U.S.—Erone Corp. v. Skouras 
Theatres Corp., D.C.N.Y., 22 F,R.D. 
494. 

69. U.S.—^May v. Baltimore & O. R. 
Co., D.CMd., 17 F.R.D. 288—Sut¬ 
ton V. Warner Bros., D.C.Pa., 12 F. 
R.D. 192. 

70. U.S.—Terrell v. Standard Oil 
Co. of N. J., D.C.Pa., 5 F.R.D. 146. 

71. U.S.—^Adams V. Hendel, D.C.Pa., 
28 F.Supp. 317. 

72. U.S.—^Bowles v. Safeway Stores, 
D C.Mo., 4 F.R.D. 469. 

Answers to written Interrogatories 
not evidence in case until intro¬ 
duced in evidence by party see in¬ 
fra § 693. 

73. U.S.—^Adams v. Hendel, D.C.Pa., 
28 F.Supp. 317. 

74. U.S.—Fleming v. Southern Kraft 
Corporation, D.C.N.Y., 37 F.Supp. 
232. 

75. U.S.—The J. L. Jr., D.C.N.Y., 64 

F.Supp. 186. I 


76. U.S.—^New York Life Ins. Co. v. 
King, D.C.Pa., 4 F.R.D. 10. 

77. U.S.—Munzer v. Swedish Ameri¬ 
can Line, D.C.N.Y., 35 F.Supp. 493. 

Alamo Theatre Co. v. Loew’s 
Inc., D.C.I11., 22 F.RD. 42—Bowles 
V. Safeway Stores, D.C Mo., 4 F.R D. 
469. 

Answers to written interrogatories 
not part of pleadings see infra § 
693. 

78. U.S.—^U. S. V. Crescent Amuse¬ 
ment Co., D.C.Tenn., 31 F.Supp. 
730. 

79. U.S.—^Weis-Fricker Export & Im¬ 
port Corp. V. Hartford Acc. & In- 
dem. Co., D.C.Fla., 143 F.Supp. 137. 

8a U.S.—^U, S. V. American Solvents 
& Chemical Corporation of Califor¬ 
nia, D.C.Del., 30 F.Supp. 107. 
Discovery in actions for infringement 
of patents see Patents § 324. 
Discretion of court as to scope see 
supra § 665. 

Scope: 

Of deposition-discovery proceedings 
generally see supra § 537. i 
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Of examination on taking of depo¬ 
sitions see supra § 614 
Under practice prior to adoption 
of Federal Rules of Civil Pro¬ 
cedure see supra § 543. 

Pacts in other party’s possession 
By means of interrogatories either 
party may compel the other to dis¬ 
gorge whatever facts he has in his 
possession. 

U.S.—Reed v. Swift & Co., D.C.Mo., 
11 F.R.D. 273. 

Proof of allegations of bill, when 
appropriate before trial, may be ob¬ 
tained on filing interrogatories. 

U.S.—U. S. V. Columbia Gas & Elec¬ 
tric Corporation, D.C.Del., 1 F.R.D. 
358. 

81. U.S.—Bordonaro Bros. Theatres 
V. Loew’s Inc., D.C.N.Y., 7 F.R.D. 
210—Nelson v. Reid, D.C.Fla., 4 F. 
RJD. 199. 

“The utmost liberality should pre¬ 
vail in allowing a wide scope to the 
legitimate use of interrogatories. 
This course is in the interest of a 
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express statement that ‘'interrogatories may relate under decisions rendered prior thereto, the scope 
to any matters which can be inquired into under of discovery under Rule 33 is the same, or is as broad 

Rule 26 (b) prior to the amendment, it was also as, or is coextensive with, the scope of examination 

held that Rule 33 was to be read in connection with by deposition as provided by Rule 26 (b),^^ and 

Rule 26 (b).^^ Under the amendment, as well as the scope of interrogatories under Rule 33 has been 


fair trial, eliminating surprise and 
achieving substantial justice.” 

D.C.—Aktiebolaget Vargos v. Clark, 
D.C., 8 F.H.D. 635, 636. 

Very broad scope 

U.S.—Walsh V. Pullman Co.. D.C. 

, Mass.. 9 F.R.D. 107. 

Broad field 

Field which is embraced within the 
interrogatory procedure of the Rules 
of Civil Procedure, and which is al¬ 
ways open to a defendant, is broad 
and is liberally indulged. 

U.S.—Laugham v. Zimmelman, D.C. 
Cal., 28 F.Supp. 348. 

Sjimits not clear 

It is not too clear what limits are 
to be placed on interrogatories. 

U.S.—^Foundry Equipment Co. v. Carl- 
Mayer Corp., D.C.Ohio, 11 F.R.D. 
108. 

Xhforznation useful or necessary for 
trial of case 

(1) Rule grants the right to file 
interrogatories to obtain a broad dis¬ 
covery of information which may be 
used In preparation for trial. 

U.S.—Armour Research Foundation of 
Ill. Institute of Technology v. 
Brush Development Co., D.C.Ohio, 
9 F.R,D. 113. 

(2) Information necessary to en¬ 
able parties to present their defenses 
is obtainable by interrogatories under 
Federal Rule. 

U.S.—Pueblo Trading Co. v. Reclama¬ 
tion Dist. No. 1500, D.C.Cal., 4 F.R. 
D. 471. 

(3) Defendant’s objection to plain¬ 
tiff’s interrogatory on ground that 
plaintiffs were merely seeking infor¬ 
mation which would establish cause 
of action was not sustained, since 
one of purposes of discovery is to 
fully explore information in posses¬ 
sion of adversary in the hope that 
such information may be helpful in 
establishing cause of action or de¬ 
fense. 

U.S.—Adelman v. Nordberg Mfg. Co., 
D.C.Wis., 6 P.R.D. 383. 

82. U.S.—^Vermilyea v. Chesapeake & 

O. Ry. Co., D.aMlch.. 11 F.R.D. 
255—Herbst v. Chicago, R. I. & 

P. R. Co., D.C.Iowa, 10 F.R.D. 14. 
“The amendments to the Federal 

Rules of Civil Procedure, 28 U.S.CA.., 
considerably broaden the proper use 
of interrogatories.” 

U.S.—Wabash Photolamp Corp. v. 
Ross Elec. Corp., D.C.N.T., 81 F. 
Supp. 511. 

“Rule 33, as amended, is but de¬ 
claratory of the more authoritative 
and more acceptable pronouncements 


made by the courts before such 
amendment.” 

U.S—Cook Paint & Varnish Co. v. 
Cook Chemical Co., D.C.Mo., 8 F.R. 
D. 93, 95. 

83. US —Bordonaro Bros. Theatres 
V. Loew’s, Inc, D.CN.Y., 7 F.R.D. 
210 . 

84. U.S.—^Fannin v. Baltimore & O. 
R. Co., C.A.Ohio, 253 P.2d 173. 

Fleming v. Southern Kraft Cor¬ 
poration, D.C.N.Y., 37 F.Supp. 232— 
The Arthur Conners, D.C.N.Y., 36 
F.Supp. 776—^Munzer v. Swedish 
American Line, D.C.N.Y., 35 F.Supp. 
493—^Kingsway Press v. Farrell 
Pub. Corporation, D.C.N.Y., 30 F. 
Supp. 776—^Dixon v. Phifer, D.C. 
S C., 30 F.Supp. 627—^Landry v. 
O’Hara Vessels, D.C.Mass., 29 F. 
Supp. 423—^Lanova Corporation v. 
National Supply Co., D.C.Pa., 29 
F Supp. 119—^Nichols v. Sanborn 
Co., D.C.Mass., 24 F.Supp. 908. 

American Oil Co. v. Pennsylvania 
Petroleum Products Co., D.C.R.I., 
23 F.R.D. 680—^chotthofer v. Hag- 
strom Const. Co., D.C.I11., 23 F.R.D. 
666—Dimenco v. Pennsylvania R. 
Co., D.C.Del., 19 F.R.D. 499—Sutton 
V. Warner Bros., D.C.Pa., 12 F.R.D. 
192—Baker v. Yellow Cab Co. of 
Missouri, D.C.Mo., 12 F.R.D. 84— 
Glick V. McKesson & Robbins, D.C. 
Mo., 10 F.R.D. 477—Sunday v. Gas 
Service Co.. D.C Mo., 10 F.R.D. 185 
—Chenault v. Nebraska Farm Prod¬ 
ucts, D.C.Neb., 9 F.R.D. 629—Borgen 
v. Pennsylvania Greyhound Lines, 
D.COhio, 9 F.R.D. 209—Walsh v. 
j Pullman Co., D.C.Mass., 9 F.R D. 
107—Pueblo Trading Co. v. Recla¬ 
mation Dist. No. 1600, D.C.Cal., 4 
F.R.D. 471—^Bowles v. Safeway 
Stores, D.C.MO., 4 F.R.D. 469— 
Canuso v. City of Niagara Falls, 
D.C.N.Y., 4 F.R.D. 362—Roth v. 
Paramount Film Distributing Corp., 
D.C.Pa., 4 F.R.D. 302—Byers Thea¬ 
ters V. Murphy, D.C.Va., 1 F.R.D. 
286. 

D.C.—^Webster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 16 F.R.D. 
350. 

Mo.—State ex rel. Thompson v. Har¬ 
ris, 195 S.W.2d 646, 366 Mo. 176, 
166 A.L.R. 1425—State ex rel. Wil¬ 
liams V. Buzard, 190 S.W.2d 907, 
354 Mo. 719. 

“The scope of deposition and inter¬ 
rogatory process is identical.” 

U.S.—Bush V. Skidis, D.C.Mo., 8 F.R. 
D. 561, 662. 

lutexrogatorles held proper 

(1) Generally. 

U.S.—^U. S. V. Stangland, D.C.Ind., 
137 F.Supp. 639, affirmed, C.A., 242 
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F.2d 843—^U. S. v. American Sol¬ 
vents & Chemical Corporation of 
California, D.C.Del., 30 F.Supp. 107. 

Cannaday v. Cities Service Oil 
Co., D.C.N.Y., 19 F.R.D. 261—Carl¬ 
son v. Matthysse, D.C.N.Y., 15 F.R. 
D. 60—^Equitable Life Ins. Co. of 
Iowa v. Gilman, D.C Mo., 14 F.R.D. 
243—Kraft v. Washington & Jef¬ 
ferson College, D.C.Pa., 11 F.R.D. 
603—Savannah Theatre Co. v. Lucas 
& Jenkins, D.C.Ga., 10 P.R.D. 461— 
Air King Products Co. v. Hazeltine 
Research, D.C.N.Y., 10 F.R.D. 381 
—Batemore, Inc., v. Standard 
Brands, D.C.Mo., 7 F.R.D. 455— 
Bowles V. Gabel, D.C.Mo., 6 F.R.D. 
612—Walling v. Parry, D.C.Pa., 6 
F.R.D. 564—Canuso v. City of Ni¬ 
agara Palls, D.C.N.Y., 4 F.R.D. 362 
—^Hercules Powder Co. v. Rohm & 
Haas Co., D.C Del., 3 F.R.D. 328— 
American & Foreign Ins. Co. v. 
Richard Gibson & Sons, D.C.Mass., 
1 P.R.D. 601—Whitkop v. Baldwin, 
D.C.Mass., 1 P.R.D. 169. 

(2) As serving to narrow and clar¬ 
ify Issues in litigation. 

U.S.—American Oil Co. v. Pennsyl¬ 
vania Petroleum Products Co., D.C. 
R.I., 23 P.R.D. 680. 

(3) Interrogatories involving grand 
jury proceedings. 

U.S.—U. S. V. Smith, D.C.Ill., 22 F.R. 
D. 482. 

(4) In action for injuries to crew 
member who was assaulted by fellow 
crew member. 

U.S.—Stone v. Marine Transport 
Lines, Inc., D.C.Md., 23 F.R.D. 222. 

(6) In action for violation of anti¬ 
trust laws. 

U.S.—U. S. V. Imperial Chemical In¬ 
dustries, D.C.N.Y., 8 P.R.D. 651— 
Dipson Theatres v. Buffalo Thea¬ 
tres, D.C.N.Y., 8 F.R.D. 86. 

(6) In libel action. 

U.S.—^Nichols V. Philadelphia Tribune 
Co., D.C.Pa., 22 F.R.D. 89—Brayton 
V. Crowell-Collier Pub. Co., D.C. 
N.Y., 12 F.R.D. 325. 

(7) In suit by patent licensor for 
damages for alleged breach of royalty 
contract by licensee. 

U.S.—Scheiwer v. Snap-Tlte, Inc., D. 
C.Pa., 17 P.R.D. 115. 

Interrogatories held improper or ob« 
Jeotlonable 
(1) Generally. 

U.S.—U. S. V. Hodge, D.C.Tenn., 89 
F.Supp. 25—^Mullins v. De Soto Se¬ 
curities Co., D.C.La., 46 F.Supp. 
871, affirmed in part and reversed 
in part on other grounds, C.C.A., 
136 P.2d 65. 
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held to be governed,limited,or circumscribed^'^ 
by Rule 26 (b). Also, interrogatories may cover 
as broad,88 or at least as broad,89 a field as when 
the interrogated party is called as a witness at the 


On the other hand, both law and reason dictate 
that the scope of interrogation under the Rule shall 
not be entirely without limitation ;90 so, interroga¬ 
tories which are not requests for the answers of 
any question, but request affirmative action on the 
part of a party is not within the purview of the 


trial. 


Needles v. P. W. Wool worth Co., 
DC.Pa., 13 P.HD, 460—Sikes Co., 
V. Swift & Co., D.C.N.T., 11 F.RD. 
316—Lenerts v. Rapldol Distribut¬ 
ing Corporation, D.C.N.T., 3 P.R.D. 
42—^American & Foreign Ins. Co. 
V. Richard Gibson & Sons, D.C. 
Mass, 1 F.R.D. 501. 

D C.—U. S. V. 48 Jars, More or Less, 
of an Article of Drug Labeled 
Tranquilease, D.C., 23 P.R.D. 192. 

(2) Answers of little use to inter¬ 
rogating party or court. 

U.S.—Carstens v. Great Lakes Tow¬ 
ing Co., D.C.Ohio., 71 P.Supp. 394— 
Dulm V. West, D.C.Mo., 6 P.R.D. 
212 . 

(3) In action for violation of anti¬ 
trust laws. 

U.S.—^Dipson Theatres v. Buffalo 
Theatres, D.C.N.Y., 8 F.RD. 86 . 

(4) In action against vessel owner 
for injuries to crew member who was 
assaulted by fellow crew member. 
U.S—Stone v. Marine Transport 

Lines, Inc., D.C.Md., 23 P.RD, 222. 

(5) In theatre company’s action 
against motion picture film distribut¬ 
ing corporations, plaintiff’s inter¬ 
rogatories to defendants as to their 
acts and business dealings with par¬ 
ent, predecessor, and successor cor¬ 
porations, and interrogatories requir¬ 
ing examination of contents of al¬ 
leged trade journal and comparison 
thereof with facts known to one of 
defendants, or detailed examination 
and investigation of situation in en¬ 
tire territory to answer as to wheth¬ 
er any contract was let therein by 
defendants in competition with 
named person, were improper. 

U.S.—Savannah Theatre Co. v. Lucas 
& Jenkins, D.C.Ga., 10 P.R.D. 461. 

85. U.S.—Stanzler v. Loew’s Theatre 
& Realty Co., D.C.R.I,, 19 P.R.D. 
286. 

86. U.S.—Sheffield Corp. v. George P. 
Alger Co., D.C.Ohio, 16 P.R.D. 27. 

87. U.S.—Rediker v. Warfield, D.C. 
N.T., 11 P.R.D. 125. 

88. U.S.—Chandler v. Cutler-Ham¬ 
mer, Inc., D.C.Wls., 31 P.Supp. 453 
—Landry v. O'Hara Vessels, D.C. 
Mass., 29 P.Supp. 423. 

Fishermen & Merchants Bank v. 
Burin, D.C.Cal., 11 P.R.D. 142. 

89. U.S.—^Adelman v. Nordberg Mfg. 
Co., D.C.Wis, 6 P.R.D. 383. 

90. U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C Md., 30 P.Supp. 
275—Landry v. O’Hara Vessels, D. 
C.Mass., 29 P.Supp. 423. 


U. S. v. Lorain Journal Co., D.C. 
Ohio, 10 P.R.D. 487—Byers Thea¬ 
ters V. Murphy, D.C.Va., 1 P.R.D. 
286. 

Bare facts; comparison 

(1) Discovery should be confined 
to bare or pure facts and not to any 
elaboration of explanation or com¬ 
parison. 

U.S.—Boysell Co. v. Colonial Cover¬ 
let Co., D.C.Tenn., 29 P.Supp. 122. 

Onofrio v. American Beauty Mac¬ 
aroni Co., D.C.Mo., 11 P.R.D. 181— 
Snyder v. Atchison, T. & S. P. Ry. 
Co., D.C.Mo., 7 P.R.D. 738—Hercules 
Powder Co. v. Rohm & Haas Co, 
D.C.Del., 3 P.RD. 328. 

(2) Interrogatories which seek to 
require responding party to make 
comparisons are objectionable and 
ordinarily should not be permitted. 
U S.—Porter v. Montaldo’s, D.C.Ohio, 

71 P.Supp. 372. 

Objections sustained 

Objections to proposed interroga¬ 
tories would be sustained on ground 
that a large number of the interroga¬ 
tories would entail a great deal of 
labor in answering and were of 
doubtful usefulness, and on the fur¬ 
ther ground that, as to a large num¬ 
ber of them, the witness disclaimed 
any knowledge whereby answer 
might be made. 

U S.—Fox V. Fisher, D.C.Tenn., 39 
FSupp. 878. 

Interrogatory as too broad see su¬ 
pra § 662. 

Burdensome research 

(1) Burdensome research is prop¬ 
erly considered beyond scope of Rule. 
D.C.—Riss & Co. V. Association of 

American Railroads, D.C., 23 P.R. 
D. 211. 

(2) Burdensomeness of interrogato¬ 
ries generally see supra S 870. 

Sample 

The party served cannot be re¬ 
quired to produce a sample of thing 
requested, since purpose of Rule is 
only to get information from ad¬ 
versary and not material things. 
U.S.—Hofstadter v. Ruderman, D.C. 
N.T., 16 P.R.D. 158. 

Authorities on which case is predi¬ 
cated 

(1) The Rule does not go so far 
as to require a party to present to his 
adversaries the authorities on which 
he predicates his case, and should 
not be so applied as to require a 
party to prepare for his adversary, 
and in advance of trial, a complete 
citation of the law and list of cases 
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which will be used at trial of action 
on merits. 

U.S.—Fishermen & Merchants Bank 
V. Burin, D.C.Cal., 11 P.R.D. 142. 

(2) So, defendants who propounded 
interrogatories to plaintiff could not 
require plaintiff to cite foreign law 
alleged in complaint, and to give the 
names and citations of cases, if al¬ 
leged foreign law was case law. 

U.S.—Fishermen & Merchants Bank 
V. Burin, D.C.Cal., 11 P.R.D. 142. 

Inquiries outside organization 

Interrogatories may not require 
that party being examined make in¬ 
quiries or investigations of persons 
not connected with its own organiza¬ 
tion, or into files belonging to other 
persons or organizations. 

D.C.—^V^ebster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 16 P.R.D. 
350. 

Inqurly as to activities or records of 
others 

An interrogatory may not inquire 
into the activities of persons other 
than officers or employees of party 
being examined, except as to such 
activities as are participated in by 
the party under examination; and 
questions cannot be asked which 
would require the searching of the 
records of persons other than the 
examined party itself, its officers or 
employees. 

D.C.—^Webster Motor Car Co. v. Pack¬ 
ard Motor Car Co., supra. 

Admission of invalidity 

In action for declaratory Judg¬ 
ment that plaintiff was not obligat¬ 
ed in any of its agreements to con¬ 
tinue to make royalty payments to 
defendants, defendants were not re¬ 
quired to answer interrogatories 
calling for admissions of invalidity 
of certain claims in their patents, 
since the claims had a presumption 
of validity. 

U.S.—National Cash Register Co. v. 
Realty & Indus. Corp., D.C.N.J., 12 
P.HD. 346. 

Statements by party to third persons 
In action by an ancillary admin¬ 
istratrix to recover on a contract 
between her deceased husband and 
defendant, interrogatories put to 
plaintiff covering oral statements by 
defendant to persons other than plain¬ 
tiff and not In her presence were not 
within the proper scope of inquiry, 
since it called for some one’s ver¬ 
sion of what somebody else said. 
U.S.—Siegel v. Yates, D.C.N.Y., 11 
P.HD. 129. 



675 FEDERAL CIVIL PROCEDURE 35AC.J.S. 


Rule.9l A party will not be required to answer as 
to any matter of self-incrimination or individual 
exemptionand questions dependent for meaning 
on answers to questions not required to be answered 
should not be required to be answered.^3 

An interrogatory seeking to obtain from the ad¬ 
verse party the same type of information which he 
has obtained from the interrogating party is prop- 
er.9^ An interrogatory seeking to obtain a differ¬ 
entiation between items set forth in the bill of par¬ 
ticulars which appeared to be inconsistent or con¬ 
tradictory was granted.9® 

In an action in equity where there is no need for 
framing issues for a jury, objections to interroga¬ 
tories going into the question of damages have been 
sustained without prejudice to filing similar inter¬ 
rogatories after the question of liability has been 
determined.^^ 

Information as to stranger to action. The fact 
that the information sought by interrogatories per¬ 
tains to a stranger to the action is not in itself a valid 
groimd of objection.97 

Lack of jurisdiction of court. Defendant has 
a right to try to prove by interrogatories that 
the case is not one properly within the jurisdiction 
of the federal district court,and that plaintiff 
has improperly or collusively been made plaintiff 
for the purpose of creating a case cognizable in 


that court.99 

Construction of language of pleading. Where 
the language of the complaint and declaration of 
taking, in a condemnation proceeding, is sufficiently 
clear to enable respondent to formulate his re¬ 
sponsive pleading and to enable the commissioners 
to determine the extent of the taking, interroga¬ 
tories calling on plaintiff to construe the language 
of the complaint and declaration need not be an- 
swered.i 

Examimnation involving documents. Under the 
Federal Rules of Civil Procedure, Rule 33, 28 U.S.C. 
A., a party is entitled as of right to compel his ad¬ 
versary to make a full disclosure of information as 
to the relevant statements and other documents in 
his control.2 The availability or prior use of anoth¬ 
er remedy as to the discovery or production of 
documents is discussed supra § 6S4. 

In view of the fact that the Rules contain ade¬ 
quate provision for the production of, and an oppor¬ 
tunity to copy, documents, it has been held that an 
interrogatory inquiring into the contents of a written 
communication is objectionable but a party may be 
required to identify particular provisions of a con¬ 
tract.^ 

Extent of injury or damage. Particular interroga¬ 
tories involving questions as to the extent of injury 
or damage have been held proper, 5 while others have 


91. XT.S.—Blanc v. Smith, D.C.Iowa, 
3 F.R.D. 1S2. 

92. TJ.S.—Auer v. Hershey Creamery 
Co.. D.C.N.J., 1 F.R.D, 14. 

93. U.S.—Savannah Theatre Co. v. 
Lucas & Jenkins, D.C.Ga., 10 F,Il. 
D. 461. 

94. U.S.—Gordon, Wolf, Cowen Co. 
V. Independent Halvah & Candies, 
Inc, D.C.N.Y., 13 F.R.D. 606. 

95. U.S.—I. Du Pont De Nemours 
& Co. V. Byrnes, D.C.N.T., 1 F.R.D. 
34. 

96. U.S.—O’Rourke v. RKO Radio 
Pictures, D.C.Mass, 27 F.Supp. 996. 

97. U.S.—^Brone Corp. v. Skouras 
Theatres Corp., D.C.N.T., 22 F.R.D. 
494. 

98. U.S.—^Pueblo Trading: Co. v. 
Reclamation Dist. No. 1500, D.C. 
Cal.. 4 F.R,D. 471. 

Ohallengre of defendant foreigm cor¬ 
porations to court's jurisdiction be¬ 
cause neither of them was within 
court's jurisdiction constituted a "de¬ 
fense” within the Federal Rules of 
Civil Procedure. Rule 26 (b), 28 U.S. 
CJ^., hence, other defendants within 
court's jurisdiction could be com¬ 
pelled to answer interrogratories bear¬ 
ing solely on question whether such I 


I foreign corporate defendants were 
within court's jurisdiction. 

U.S.—Tradesmens Nat. Bank & Trust 
Co. V. Charlton Steam Shipping Co., 
D.C.Pa., 3 F.R.D. 363. 

99. U.S.—^Pueblo Trading Co. v. Rec¬ 
lamation Dist. No. 1600, D.C.Cal., 
4 F.R.D. 471. 

1. U.S.—^U. S. ex rel. Tennessee Val. 
Authority v. Bennett, D.C.Tenn., 14 
F.R.D. 166. 

2. U.S.—Stone v. Marine Transport 
Lines, Inc., D.C,Md., 23 F.R.D. 222 
—^Klnab v. Pennsylvania B. Co., D. 
C.Pa., 12 P.R.D. 106—^Jones v. Penn¬ 
sylvania R. Co., D,C.I11., 7 F.R.D. 
662—^Marron v. Atlantic Refining 
Co., D.C.Pa., 7 F.R.D. 660. 

In injury action, plaintiff was en¬ 
titled to know, through interrogato¬ 
ries, names of persons grlvlng state¬ 
ments, oral or written, or was enti¬ 
tled to know facts sought by inter¬ 
rogatory which in effect asked for 
production of copies of documents or 
for summary of oral statements, but 
was not entitled to know both. 

U.S.—Wolf V. Dickinson, D.C.Pa., 16 
P.R.D. 250. 

Sxpenditure of time, effort, or money 

Where answer to an interrogatory 
involves no greatly excessive expend¬ 
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iture of time, effort, or financial re¬ 
sources, answer, although solely ob¬ 
tainable from documents or records, 
must be given, but where answer re¬ 
quires an examination of books or 
records involving a substantial or ex¬ 
cessive expenditure of time, effort, or 
financial outlay, answer may not be 
required, particularly when informa¬ 
tion can be obtained by the interro¬ 
gating party at his own expense. 
U.S.—Cinema Amusements v. Loew’s 
Inc., D.C.Del., 7 F.R.D. 318. 

3. U.S.—O'Rourke v. RKO Radio 
Pictures, D.C.Mass., 27 F.Supp. 996. 

4i Allegation of plaintiffs’ knowledge 
of provisions 

In action against city on contract 
for construction of plant, wherein 
city counterclaimed for damages re¬ 
sulting from plaintiffs* nonperform¬ 
ance of contract, on plaintiffs' inter¬ 
rogatory referring to defendant’s 
amended answer, which alleged that 
plaintiffs had knowledge of certain 
contract provisions, defendant should 
state what such provisions of the 
contract were by referring to the 
contract. 

U.S.—Canuso v. City of Niagara 
Falls, D.C.N.Y., 4 F.R.D. 362. 

5. U.S.—^Prescan v. Aliqulppa & 
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been held objectionable.* 

§ 676. Relevancy and Materiality 

Interrogatories must relate to relevant and, under 
most authorities, material, facts or matters; relevancy, 
under this rule, is liberally Interpreted. 


An interrogatory must be relevant to the litiga- 
tion.7 Except as to matters which are privileged, as 
discussed infra § 688, the disclosure which may 
be sought by interrogatories extends, or may relate, 
to all facts or matters which are relevant,* subject 


Southern R. Co., D.C.Pa., 16 P.R.D. 
272. 

Damag'es for violatlusr price regula¬ 
tions 

U.S.—Dulin V. West, D.C.Mo., 6 F.R. 
D. 212. 

mfringeinent of licenses tinder pat¬ 
ents 

The rule, applicable In patent In¬ 
fringement case, that plaintifC’s in¬ 
terrogatories going to quantum of 
damages are improper is inapplicable 
in suit to enjoin Infringement of 
plaintiff’s exclusive licenses under 
patents and require accounting for 
profits and damages, but where in¬ 
formation sought is not privileged 
and is relevant to subject matter of 
plaintiff’s claim, interrogatories are 
not objectionable and must be an¬ 
swered. 

U.S.—^Rubsam v. Harley C. Loney Co., 
D.C.Mich., 10 P.R.D. 344. 

Uhel 

(1) Where libel complaint against 
mercantile agency disclosed that 
plaintiff wanted damages because it 
thought that it was defamed by state¬ 
ments as to litigation and credit 
rating, the agency, if it desired to 
know in advance of trial what special 
damages plaintiff claimed, could ob¬ 
tain such information by interroga¬ 
tories. 

U.S.—Mil-Hall Textile Co. v. Dun & 
Bradstreet, Inc., D.C.N.T., 160 P. 
Supp. 778. 

(2) Defendant’s Interrogatories in 
libel action brought by bishop, which 
interrogatories inquired into rela¬ 
tionship between church and bishop, 
were proper to determine whether 
any general loss to bishop's profes¬ 
sion had occurred. 

U.S.—Nichols V. Philadelphia Tribune 
Co., D.C.Pa., 22 P.R.D. 89. 

Medioal reports; treatment 

Plaintiff was entitled to informa¬ 
tion as to whether defendant had 
medical reports or X-ray reports on 
plaintiff’s injuries and names of doc¬ 
tors, if any, and dates and places of 
treatment and nature of treatment. 
U.S.—^Jones v. Pennsylvania R. Co., 
D.C.Ill., 7 P.R.D. 662. 

Nature of alleged disease 

Where insurance companies sought , 
to defeat claim for disability benefits 
under accident policies on grround 
that insured’s disability was a dis¬ 
ease of the brain or nervous system. 
Insured was entitled to ascertain by 
Interrogatories nature of the alleged 
disease. 


U.S.—Smith V. JEtna Life Ins. Co., 
D.C.N.T., 8 P.R.D. 654. 

Repairs and corrections made 

In action against city on contract 
for construction of sewage disposal 
plant, wherein city counterclaimed 
for damages resulting from plain¬ 
tiffs’ nonperformance of the contract, 
defendant was required to answer in¬ 
terrogatory as to what repairs and 
corrections were actually made. 

U.S.—Canuso v. City of Niagara 
Palls, D.C.N.T., 4 P.R.D. 362. 

6. U.S.—^Port Wayne Corrugated Pa¬ 
per Co. V. Anchor Hocking Glass 
Corp., D.aPa., 4 P.R.D. 328. 

Nature of claimed disability 
Plaintiff who sued for injuries 
I would not, in absence of showing of 
' good cause, be required to answer in- 
j terrogatory stating the exact nature 
of a twenty per cent disability 
claimed as to his arm and to specify 
the meaning of certain permanent 
residual effects in connection with a 
leg injury, since such interrogatories 
in effect asked for information from 
medical reports of plaintiff, required, 
under the Federal Rules of Civil 
Procedure, Rule 34, 28 U.S.C.A di¬ 
vulged only on a showing of good 
cause. 

U.S.-—Wolf V. Dickinson, D.C.Pa., 16 
P.R.D. 407. 

Losses In not receiving federal funds 
In action against city on contract 
for construction of sewage disposal 
plant, wherein city counterclaimed 
for damages, plaintiffs* interrogatory 
inquiring as to nature, extent, and 
items of causes of losses which de¬ 
fendant suffered in not receiving fed¬ 
eral funds when due was not required 
to be answered, as going beyond pur¬ 
pose of Federal Rule. 

U.S.—Canuso v. City of Niagara Palls, 
D.C.N.T., 4 F.R.D. 362. 

7. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 

“The questions propounded in the 
Interrogatories must reasonably tend 
to shed light on some aspect of the 
controversy, whether for the purpose 
of preparing for trial, or upon the 
trial itself. There is substantial 
agreement that the interrogatories 
should be relevant. 

“This limitation is a rule of neces¬ 
sity to keep the inquiry from going 
to absurd and oppressive bounds.” 
U.S.—^Porter v. Central Chevrolet, D. 
aOhlo, 7 P.R.D. 86, 87. 

8. U.S.—^Ritepolnt Co. v. Secretary 
Pen Co.. D.C.N.J., 94 P.Supp. 457— 
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Fleming v. Southern Kraft Corpo¬ 
ration, D.C.N.T., 37 P.Supp. 232— 
Munzer v. Swedish American Line, 
D.C.N.T., 35 P.Supp. 493—Kings- 
way Press v. Farrell Pub. Corpora¬ 
tion, D.C.N.Y., 30 P.Supp. 776— 
Boysell Co. v. Colonial Coverlet 
Co., D.C.Tenn., 29 P.Supp. 122— 
O’Rourke v. RKO Radio Pictures, 
D.C.Mass., 27 P.Supp. 996—^Dixon 
V. Sunshine Bus Lines, D.C.La., 27 
P.Supp. 797—^Nichols v. Sanborn 
Co., D.C.Mass., 24 P.Supp. 908. 

Dimenco v. Pennsylvania R. Co., 
D.C.Del., 19 P.R.D. 499—^B^ank v. 
Tinlcum Metal Co., D.C.Pa., 11 P.R. 
D. 83—Chenault v. Nebraska Farm 
Products, D.C.Neb., 9 F.R.D. 629— 
Dusek V. United Air Lines, D.C. 
Ohio, 9 P.R.D. 326—General Motors 
Corp. V. California Research Corp., 
D.C.Del., 8 P.R.D. 568—The Creek, 
D.C.N.T., 8 P.R.D. 117—^Brewster 
V. Technicolor, Inc., D.C.N.T., 2 P. 
R.D. 186—^RCA Mfg. Co. v, Decca 
Records, D.C.N.T., 1 F.R.D. 433— 
Byers Theaters v. Murphy, D.C. 
Va., 1 P.R.D. 286. 

N.J.—^Muir V. Anderson, 81 A.2d 612, 
14 N.J.Super. 231. 

“Any party may be required to fur¬ 
nish information in its possession 
relevant to the issue." 

U.S.—^U. S. V. Columbia Steel Co., 
D.C.Del., 7 P.R.D. 183, 184. 

“Clearly an interrogated party must 
furnish relevant Information in his 
possession which can be obtained 
without great labor or expense.” 

U.S.—Brown v. Dunbar & Sullivan 
Dredging Co., D.C.N.Y., 8 P.R.D. 
107, 108—Cinema Amusements v. 
Loew’s Inc., D.C.D61., 7 P.R.D. 318, 
321. 

“Under Rule 33 a party Is entitled 
as of right to compel his adversary 
to make a full disclosure of all facts 
which the latter had learned, which 
are relevant to the subject matter of 
the pending action and unprivileged.” 
U.S.—^Knab v. Pennsylvania R. Co., 
D.C.Pa., 12 P.R.D. 106, 107. To 
same effect, Stanzler v. Loew’s The¬ 
atre & Realty Corp., D.C.R.I., 19 
P.R.D. 286, 288. 

Sole or ohief Umltatioai 

(1) About the only limitation or 
requirement is that the information 
sought be relevant. 

U.S.—Dixon V. Phifer, D.C.S.C., 30 
P.Supp. 627. 

Fleming v. Bernard!, D.C.Ohlo, 1 
P.R.D. 624. 

(2) Relevancy of the evidence 
sought to be elicited by interrogate- 
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to control by the court, on proper application, to 
prevent oppression or improper investigation.^ So, 
a party may be interrogated on any relevant matter 


which is not shown by admissions in the pleading, 
and which can be produced in evidence at the time of 
the trial but a party will not be required, on 


ries is the chief limitation on their 
allowance. 

U.S.—^Vermilyea v. Chesapeake & O. 

By. Co., D.CMich., 11 F.R.D. 256. 
scatter relevant to claim or defense 
U.S.—^AVabash Photolamp Corp. v. 
Ross Elec. Corp., D.C.N.T., 81 F. 
Supp. 511. 

pixLandal condition of defendant 
Where plaintiff sought punitive 
damages in wrongful death action, 
defendant would be required to an¬ 
swer as to his financial condition, 
that being a pertinent inquiry. 

U.S.—Brackett v. Woodall Food Prod¬ 
ucts, D.C.Tenn., 12 F.R.D. 4. 

Work of compiling statistics in 
answer to interrogatories will be con¬ 
sidered in determining propriety of 
interrogatories, but is not determina¬ 
tive if the relevancy of the request¬ 
ed information is clear. 

Xj.s.—^U. S. V. B. I. du Pont de Ne¬ 
mours & Co., D.C.Ill., 13 F.R.D. 98. 

Acts within period barred by limita¬ 
tion 

In action between manufacturers 
of machinery, interrogatory seeking 
information as to acts of defendant 
within period barred by limitation 
was relevant, since restrictive activi¬ 
ties before bar of statute could have 
effects during period not barred and 
since patents and leases Invoked be¬ 
fore bar presumably ran into period 
not barred. 

U.S.—Allied Shoe Machinery Corp. 
V. United Shoe Machinery Corp., 
D.C.Mass., 19 F.R.D, 181. 

9. U.S.—^Wabash Photolamp Corp. v. 
Ross Elec. Corp., D.C.N.Y., 81 F. 
Supp. 511. 

10. U.S.—Chandler v. Cutler-Ham¬ 
mer, Inc., D.C.Wls., 31 F.Supp. 453 
—Landry v. O’Hara Vessels, D.C. 
Mass., 29 F.Supp. 423. 

J. Schoeneman, Inc., v. Brauer, 
D.C.Mo., 1 F.R.D. 292—Graver Tank 
& Manufacturing Corporation v. 
James B. Berry Sons Co., D.C.Pa., 
1 F.R.D. 163—Auer v. Hershey 
Creamery Co., D.C.N.J., 1 F.R.D. 
14. 

Admissiou In pleadings 

Objection that interrogatory re¬ 
quested information already given in 
pleadings held not sustained, at least 
where such facts had been pleaded 
only generally. 

U.S.—^RCA Mfg. Co. V. Decca Rec¬ 
ords, D.CJ^.T., 1 F.R.D. 433. 
Conversation 

If defendant had a conversation 
with others at scene of or after au¬ 
tomobile accident and conversation 
bore no relation to accident, defend¬ 
ant was not bound to state the con¬ 


versation in response to plaintiff's 
interrogatories, but, if conversation 
related to accident in such way that 
conversation could be regarded as an 
admission, plaintiff was entitled to 
have conversation stated. 

U.S —Tudor V. Leslie, D.C Mass., 1 
F.R.D. 448. 

Recollection of oral conversation 
A party may be required to give 
his recollection of an oral conversa¬ 
tion which is relevant to the issue. 
U.S.—Byers Theaters v. Murphy, D. 

C. Va., 1 F.R.D. 286. 

interrogatories held relevant 

(1) Generally. 

U.S.—Rosenfeld v. Union Ins. Soc. of 
Canton, Limited, D.C.N.T., 167 F. 
Supp. 395. 

Wing V. Challenge Machinery Co., 

D. C Ill., 23 FIR'D. 669—Richards v. 
Maine Cent. R. R.. D.C.Me., 21 F.R. 
D. 590—Cohen v. Proctor & Gamble 
Distributing Co., D.C.Del., 20 F R.D. 
596—Dimenco v. Pennsylvania R. 
Co,. D.C.Del., 19 P.R.D. 499—Allied 
Shoe Machinery Corp. v. United 
Shoe Machinery Corp., D.C.Mass., 
19 P.R.D. 181—^Mortensen v. Hon¬ 
duras Shipping Co., D.C.N.Y., 18 
P.R.D. 610—Cohen v. Proctor & 
Gamble Distributing Co., D.C.Del., 
18 F.R.D. 301—Scheiwer v. Snap- 
Tite, Inc., D.C.Pa., 17 F.R.D. 115— 
Helverson v. J. J. Newberry Co., 
D.C.MO., 16 F.R.D. 330—Caldwell- 
Clements, Inc, v. McGraw-Hill Pub. 
Co., D.C.N,Y., 12 F.R.D. 631—Mall 
Tool Co. V. Sterling Varnish Co., 
D.C.Pa., 11 F,R.D. 676—Savannah 
Theatre Co. v. Lucas & Jenkins, 
D.C.Ga., 10 F.R.D. 461—National 
Transformer Corp. v. Ranney, D.C. 
Ohio, 10 P.R.D. 61—General Mo¬ 
tors Corp. V. California Research 
Corp., D.C.Del., 9 F.R.D. 668— 
Cinema Amusements v. Loew’s, 
Inc., D.C.Del.. 7 F.R.D. 318—Pat¬ 
terson Oil Terminals v. Charles 
Kurz & Co., D.C.Pa., 7 F.R.D. 260— 

U. S. v. Columbia Steel Co., D.C. 
Del., 7 P.R.D. 183—Bowles v. Kel¬ 
ler Glove Mfg. Co., D.C.Pa., 4 F.R. 
D. 460. 

(2) In action under anti-trust laws. 
U.S.—Tiffin Bldg. Corp. v. Balaban 

& Katz Corp., D.C.I11., 87 F.Supp. 

121 . 

U. S. V. Imperial Chemical In¬ 
dustries, D.C.N.Y., 8 F.R.D. 661— 
Dipson Theatres v. Buffalo The¬ 
atres, D.C.N.Y., 8 F.R.D. 86—^Bor- 
donaro Bros. Theatres v. Loew’s, 
Inc., D.C.N.Y., 7 F.R.D. 210—Terrell 

V. Standard OH Co, of New Jersey, 
D.C.Pa., 6 F.R.D. 146—Roth v. Par¬ 
amount Film Distributing Corp., 
D.C.Pa., 4 F.R.D. 302. 
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(3) In action for breach of war¬ 
ranty. 

U.S.—Frito Co. of Cleveland v. Mor¬ 
ton Salt Co., D.aOhio, 10 F.R.D. 
384. 

(4) In action for compensation for 
services. 

U.S.—Fisher v. Bxico Co., D.C.N.Y., 
12 P.R.D. 415. 

(5) In action under Fair Labor 
Standards Act. 

U.S—^Adelman v. Nordberg Mfg. Co., 
D.C.Wis., 6 P.R.D. 383. 

(6) In action for libel. 

U.S.—Nichols V. Philadelphia Tribune 
Co., DC Pa., 22 F.R.D. 89—^Brayton 
V. Crowell-Collier Pub. Co., D.C.N. 
Y., 12 F.R.D. 325. 

(7) In action on life insurance 
policy. 

U.S.—Love V. Metropolitan Life Ins. 
Co., D.C Pa., 8 F.R.D. 583. 

(8) In action to recover the value 
of properties stored in defendant’s 
warehouse pursuant to a bailment 
contract and destroyed allegedly by 
reason of defendant’s negligence. 

U.S.—Provisional Government of 

French Republic v. Tower’s Ware¬ 
house, D.C.N.Y., 11 F.R.D. 291. 

(9) In condemnation proceedings. 
U.S.—U. S. V. 1,278 83 Acres of Land. 

More or Less in Mecklenburg Coun¬ 
ty, Va., D.C.Va., 12 F.R.D. 320. 

(10) In malpractice action against 
physician brought by husband and 
wife. 

U.S.—Bugen v. Friedman, D.C.Pa., 
10 P.R.D. 231. 

(11) In personal injury action. 

U.S.—^Walsh v. Pullman Co., D.C. 

Mass., 9 F.R.D. 107—Gutowitz v. 
Pennsylvania R. Co., D.C.Pa., 7 F.R. 
D. 144—Creden v. Central R. Co. 
of New Jersey, D.C.N.Y., 1 F.R.D. 
168. 

(12) In suit by owners of retail 
liquor stores against brewer and oth¬ 
ers for treble damages for alleged un¬ 
lawful price and service discrimina¬ 
tion, under the Robinson-Patman Act. 
U.S.—^Kainz v. Anheuser-Busch, Inc., 

D.C.I11., 15 P.R.D. 242. 

(13) Where complaint alleged that 
defendants were engaging in an un¬ 
fair trade practice by not maintain¬ 
ing “fixed price brands,” interroga¬ 
tories propounded by plaintiff to one 
of individual defendants which were 
designed to develop information as to 
alleged sales of merchandise to Inde¬ 
pendent retailers by defendants were 
relevant and unobjectionable. 

U.S.—Browning King Co. of N. Y. v. 
Browning King & Co., D.C.P€U, 6 
F.R.D. 386. 
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objection, to answer interrogatories which call for 
irrelevant matters.ii 

The concept of relevancy, in this connection, is 

to be given a liberal interpretation,!^ and where the 
answer to any specific interrogatory can conceiv¬ 
ably lead to the discovery of relevant in formation,! 3 


or relevant evidence,!4 or is reasonably calculated 
to lead to the discovery of admissible evidence,!^ 
an objection of lack of relevancy is unfounded. 
Interrogatories should not be disallowed on the 
ground of irrelevancy unless the inquiry is clearly 
outside the scope of the case,!® doubts being re¬ 
solved in favor of the interrogatories.!^ Relevancy, 


11. U S.--Coca Cola Co. v. Dlxi-Cola 
Laboratories, D.C.Md., 30 F.Supp. 
275—Landry v. O’Hara Vessels, D. 
C.Mass., 29 F.Supp. 423—F. & M. 
Skirt Co. V. A. Wimpfheimer & 
Bro , D.C.Mass., 25 F.Supp. 898. 

Cohen v. Proctor & Gamble Dis¬ 
tributing Co., D.C.Del.. 18 F.R.D. 301 
—Close V. Sanderson & Porter, D. 

C. Pa., 13 F.RD. 123—Sikes Co. v. 
Swift & Co., D.C.N.Y., 11 P.R.D. 
315—Massachusetts Bonding & In¬ 
surance Co. V. Harrisburg Trust 
Co., D.C.Pa., 2 F.R.D. 197—Hy¬ 
draulic Development Corporation v. 
Lake Erie Engineering Corporation, 

D. C.N.T., 2 F.R.D. 174—Tudor v. 
Leslie, D.CMass., 1 F.R.D. 448— 
New England Terminal Co. v. Grav¬ 
er Tank & Manufacturing Corpora¬ 
tion, D C.R I., 1 P.R.D. 411—Graver 
Tank & Manufacturing Corporation 
v. James B. Berry Sons Co., D.C. 
Pa., 1 F.R.D. 163—Sears, Roebuck 
& Co. V. Harrison, D.C Ill., 1 F.R. 
D. 135—^Auer v. Hershey Creamery 
Co, DCNJ., 1 P.RD. 14. 

Interrogatories held irrelevant 

(1) Generally. 

XJ.S—U. S. V, Harris, C.A.Ga., 216 F. 
2d 690. 

Cooper V. R. J. Reynolds To¬ 
bacco Co., D.C.Mass, 158 F.Supp. 
22, affirmed, C.A., 256 F.2d 464, cer¬ 
tiorari denied 79 S.Ct. 112, 368 U.S. 
875, 3 L.Bd.2d 105. 

Wing V. Challenge Machinery 
Co, DC.Ill., 23 F.R.D. 669—Blau 
V. Lamb, D C.N.T., 20 F.R.D. 411— 
Mortensen v. Honduras Shipping 
Co., D.C.N.T., 18 F.R.D. 610—Mc- 
Nelley v. Perry, D.C.Tenn., 18 P. 
R.D. 360—Tobacco and Allied 
Stocks v. Transamerica Corp., D. 

C. Del., 16 P.R.D. 637—Caldwell- 
Clements, Inc. v. McGraw-Hill Pub. 
Co., D.C.N.T., 12 P.R.D. 631—John¬ 
son v. Stemco Corp., D.C.Ohio, 11 
P.R.D. 603—^Provisional Govern¬ 
ment of French Republic v. Tow¬ 
er’s Warehouse, D.C.N.T., 11 P.R.D. 
291—Savannah Theatre Co. v. Lu¬ 
cas & Jenkins, D.C.Ga., 10 P.RD. 
461—Air King Products Co. v. Ha- 
zeltine Research, D.C.N.T., 10 F.R. 

D. 381—^Wright v. R. & L. Market, 
D.C.Mo., 9 P.R.D. 669—General Mo¬ 
tors Corp. V. California Research 
Corp., D.C.Del., 8 F.R.D. 668—Guto- 
witz V. Pennsylvania R. Co., D.C. 
Pa., 7 F.R D. 144—Fort Wayne Cor¬ 
rugated Paper Co. v. Anchor Hock¬ 
ing Glass Corp., D.C.Pa., 4 P.R.D. 
328—Hercules Powder Co. v. Rohm 
& Haas Co., D.C.Del., 3 P.R.D. 328 


—Compagnie Continentals D’lm- 
portation v. Pacific Argentine 
Brazil Line, D.C.N.T., 1 P.R.D. 388. 

(2) In action for breach of war¬ 
ranty in sale. 

U.S.—Melori Shoe Corp. v. Pierce & 
Stevens, D.C.Mass., 14 P.R.D. 346. 

(3) In action by executor for death 
of decedent in airplane crash. 

U.S.—Wolf v. United Air Lines, D.C. 

Pa., 9 P.R.D. 271. 

(4) In action against railroad com¬ 
pany for death of employee as result 
of crossing collision. 

U.S.—Richards v. Maine Cent. R. R., 
D.C.Me., 21 P.R.D. 690. 

(6) In action for damages resulting 
from motor vehicle collision. 

U.S.—^Moorman v. Simon, D.C.Mo., 8 
P.R.D. 328. 

(6) In action for injuries sustained 
in fall on defendant's premises. 

U.S.—Needles v. P. W. Woolworth 

Co.. D.C.Pa., 13 P.R.D. 460. 

(7) In action for libel. 

U.S.—^Nichols V. Philadelphia Tribune 
Co., D.C.Pa., 22 P.R.D. 89. 

(8) In action under anti-trust laws. 
U.S.—Bordonaro Bros. Theatres v. 

Loew’s, Inc., D.C.Ga., 7 P.R.D. 210. 

(9) In action for violation of Emer¬ 
gency Price Control Act. 

U.S.—Bowles V. Safeway Stores, D.C. 
Mo., 4 P.R.D. 469. 

(10) In injury action information 
concerning registered ownership of 
crane which was Involved in accident 
since time of accident was irrelevant, 
as were Interrogatories relating to 
repairs made to crane involved in 
accident within period beginning six 
months prior to accident and end¬ 
ing at time of accident, and to re¬ 
pairs made after accident and costs 
therefor. 

US.—Wolf V. Dickinson, D.C.Pa., 16 
P.R.D. 260. 

12. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 

Stanzler v. Loew’s Theatre & 
Realty Corp., D.C.RI., 19 F.R.D. 286 
—Sikes Co. V. Swift & Co., D.C.N. 
T., 11 F.R.D. 316—Vermilyea v. 
Chesapeake & O. Ry. Co., D.C.Mich., 
11 P.R.D. 266. 

“All matters which tend to support 
or negate the controverted allega¬ 
tions of the pleadings, or which are 
reasonably calculated to reveal such 
matters, must be regarded as rele¬ 
vant.’’ 


U.S—^Kalnz v. Anheuser-Busch, Inc., 
D.C.Ill., 15 P.R.D. 242, 249. 

Broader standard of relevance Is 
employed when the objection is made 
to Interrogatories than is used when 
the objection is made to testimony 
given at trial. 

U S.—^Foundry Equipment Co. v. Carl- 
Mayer Corp., D.C.Ohio, 11 P.R.D. 
108. 

13. U S.—Stanzler v. Loew’s Theatre 
& Realty Corp., D.C.R.I., 19 F.R.D. 
286. 

14. U.S.—^Nichols v. Philadelphia 
Tribune Co., D.C.Pa., 22 P.R.D. 89— 
Melori Shoe Corp. v. Pierce & Ste¬ 
vens, D.C.Mass., 14 F.R.D. 346. 

16. U.S.—^National Transformer 
Corp. V. Prance Mfg. Co., D.C.Ohio, 
9 P.R.D. 606. 

Only requirements with respect to 
question of relevancy of interrogato¬ 
ries apparently are that the infor¬ 
mation sought is not privileged and 
appears reasonably calculated to lead 
to the discovery of admissible evi¬ 
dence. 

U.S.—McNamara v. Erschen, D.C.Del., 
8 PR.D. 427. 

16. U.S.—^U. S. v. Jerrold Electronics 
Corp., D.C.Pa., 168 F.Supp. 146— 
V. D. Anderson Co. v. Helena Cot¬ 
ton Oil Co., D.C.Ark., 117 F.Supp, 
932. 

Seasonable prozimlty of time and 
place 

Implicit in the test of relevancy 
is the element of reasonable prox¬ 
imity, in the circumstances, of time 
and place of the matter inquired 
about. 

U.S.—Sutton V. Warner Bros., D.C. 
Pa., 12 P.R.D. 192. 

17. U.S.—^Wing V. Challenge Ma¬ 
chinery Co., D.C.I11., 23 F.R.D. 669. 

Belationshlp of matters 

In case of doubt as to the relation¬ 
ship of the matters inquired about, 
the court may require that the inter¬ 
rogatories be answered. 

U.S.—Carter Bros. v. Cannon, D.C. 

Tenn., 2 P.R.D. 174. 

Absence of prejudice to party Inters 
rogated 

In Price Administrator’s action to 
recover treble damages for and en¬ 
join violations of Price Control Act 
and maximum price regulation, where 
pleadings do not clearly Indicate 
which of several permissible methods 
of determining ceiling prices is prop¬ 
er one in particular case, court can- 
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in this connection, does not depend on the admis¬ 
sibility of the answers as evidence,and an inter¬ 
rogatory is not objectionable merely because the 
matter sought is not strictly relevant, in the eviden¬ 
tiary sense, to the issue in the case but the mat¬ 
ter must be at least germane.^o 

The disclosure sought has been held not limited to 
material facts or matters but under other au¬ 
thority a party will not be required, on objection, to 
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answer interrogatories which call for immaterial 
matters.22 

In passing on interrogatories, it is customary for 
the court to determine their relevancy and material¬ 
ity from the complaint itself.23 An interrogatory 
asking a party whether statements were taken from 
persons who have in their possession evidence 
material or relevant to the case is objectionable 
where the party cannot tell, at the time of the 


not determine relevancy of plaintiff's 
interrogatory as to delivery prices of 
goods sold by defendant in particu¬ 
lar month on objection to such in¬ 
terrogatory, but will overrule objec¬ 
tion and require answer, as defend¬ 
ant cannot be prejudiced thereby. 
U.s. —^Bowles V. Keller Glove Mfg. 
Co., D.C.Pa., 4 F.R.D. 450. 

18. U.S.—^McNamara v. Erschen, D. 
CJDeL, 8 F.R.D. 427—-U. S. v. Co¬ 
lumbia Steel Co., D.C.Del., 7 F.R.D. 
183. 

Probable admissibility at trial of mat¬ 
ter sought see infra § 678. 
“Relevancy is not equated with 
that ordinarily used in determining 
admissibility of evidence.** 

U.S—^Dimenco v. Pennsylvania R. 
Co., D.C.I)el., 19 F.R.D. 499, 600. 

19. U.S —Bogaev v. Murta, Appleton 
Co., D.C.Pa., 18 F.RJ). 437. 

20. U.S.—Nichols v. Philadelphia 
Tribune Co., D.C.Pa., 22 P.R.D. 89— 
Bogaev v. Murta, Appleton Co., D. 

C. Pa., 18 F.R.D. 437. 

llCatter held not germane to issues 
U.S.—Jones v. Pennsylvania R. Co., 

D. C.I11-, 7 F.R.D. 662. 

Answers haying no bearing on issue 
Interrogatories seeking dates of 
Invention, first disclosure, and first 
drawing were objectionable on ground 
that answers sought could have no 
bearing on issue raised by defense 
that claims of patent disclosed no in¬ 
vention and were invalid. 

U.S.—Bogaev v. Murta, Appleton Co., 
D.C.Pa., 18 F.R.D. 437. 

21. U.S.—^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932—^Klngsway Press v. Far¬ 
rell Pub. Corporation, D.C.N.T., 30 
FSupp. 107. 

Chenault v. Nebraska Farm 
Products, D.C.Neb., 9 P.R.D. 629— 
Byers Theaters v. Murphy, D.C.Va., 
1 P.R.D. 286. 

22. U.S.—Newell v. Phillips Petro¬ 
leum Co., C.C.A.Okl., 144 F.2d 338. 

Caggiano v. Socony Vacuum Oil 
Co., D.C.Mass., 27 F.Supp. 240. 

Massachusetts Bonding & Insur¬ 
ance Co. V. Harrisburg Trust Co., 
D.C.Pa., 2 F.R.D. 197. 
Cross-examination on immaterial 
matter 

Where Interrogatories, or parts 
thereof, amounted to a cross-exami¬ 


nation of plaintiff on immaterial mat¬ 
ter, objection to such interrogatories 
would be sustained. 

U.S.—Schotthofer v. Hagstrom Const. 
Co., D.C.I11., 23 F.R.D. 666. 

Matters held material 

(1) In action to compel defendants 
to continue to purchase their require¬ 
ments of containers from plaintiff, as 
provided by certain contracts, inter¬ 
rogatories propounded to defendants 
and directed to containers purchased 
by defendants from others were ma¬ 
terial to the issues and were required 
to be answered. 

U.S.—^Fort Wayne Corrugated Paper 
Co. V. Anchor Hocking Glass Corp., 
D.C.Pa., 4 F.R.D. 328. 

(2) In action under anti-trust laws. 
U.S.—U. S. V. Imperial Chemical In¬ 
dustries, D.C.N.Y., 8 F.R.D. 661. 

(3) In proceeding to condemn land. 
U.S.—^U. S. V. 62.60 Acres of Land, 

More or Less, Situate in Lake Coun¬ 
ty, Ohio, D.aOhio, 23 F.R.D. 287. 

(4) Other matters. 

U.S.—^Richards v. Maine Cent. R. R., 
21 F.R.D. 590—General Motors 
Corp. V. California Research Corp., 
D.C.Del., 9 F.R.D. 668—^Patterson 
Oil Terminals v. Charles Kurz & 
Co., D.C.Pa., 7 F.R.D. 260—Guto- 
wltz V. Pennsylvania R. Co., D.C. 
Pa., 7 F.R.D. 144. 

Matters held immaterial 

(1) In action for injuries based on 
alleged negligence in operation of a 
motor vehicle, when brakes on mo¬ 
tor vehicle were last inspected before 
alleged accident, and name and ad¬ 
dress of person or firm by which 
brakes of motor vehicle were last in¬ 
spected prior to alleged accident. 
U.S.—^Doucette v. Eastern States 

Transp. Co., D.C.Mass., 1 F.R.D. 
66 . 

(2) Number of years defendant 
had been licensed to operate a motor 
vehicle, in action for personal in¬ 
juries involving an automobile acci¬ 
dent. 

U.S.—Doucette v. Howe, D.C.Mass., 1 
F.R.D. 18. 

(3) Possession of liability insur¬ 
ance by defendant. 

U.S.—Galllmore v. Dye, D.C.Ill., 21 F. 
R.D. 283. 

(4) Speed of car before reaching 
scene of accident. 
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U.S.—Tudor y. Leslie, D.C.Mass., 1 
F.R.D. 448. 

(6) In action for damages, result¬ 
ing from motor vehicle collision, 
plaintiff was not entitled to have an¬ 
swered an interrogatory inquiring 
defendant’s destination, where he had 
started from, at what time of day he 
had started, and what he was intend¬ 
ing to do at time of collision, since 
the matters called for were imma¬ 
terial. 

U.S.—^Moorman v. Simon, D.C.Mo., 8 
F.R.D. 328. 

(6) In action under Fair Labor 
Standards Act, plaintiffs’ interroga¬ 
tory requesting defendant to give 
separately for each plaintiff a com¬ 
plete description of each piece of 
construction on which each plaintiff 
was employed and various other de¬ 
tails was objectionable on ground 
that facts sought were not material 
to cause of action. 

U.S—^Brown v, Dunbar & Sullivan 
Dredging Co., D.C.N.T., 8 P.R.D. 
105. 

(7) Interrogatories as to whether 
records ordinarily were required by 
defendant in connection with an ac¬ 
cident, nature of such reports, what 
persons ordinarily took them, wheth¬ 
er reports in plaintiff's case were ob¬ 
tained by defendant in same manner 
as in the past, and if not, how prac¬ 
tice differed, were objectionable as 
calling for information not material 
to Issues. 

U.S.—^Jones v. Pennsylvania R. Co., 
D.C.I11., 7 P.R.D. 662. 

(8) Other matters. 

U.S.—U. S. V. Harris, C.A.Ga., 216 P. 
2d 690. 

U. S. V. Stangland, D.C.Ind., 137 
F.Supp. 639, affirmed, C.A., 242 P.2d 
843. 

Wright V. R. & L. Market, D.C. 
Mo., 9 P.R.D. 669—Brown v. Dun¬ 
bar & Sullivan Dredging Co., D.C. 
N.T., 8 P.R.D. 107—Port W'ayne 
Corrugated Paper Co. v. Anchor 
Hocking Glass Corp., D.C.Pa., 4 F. 
R.D. 328—^Auer v. Hershey Cream¬ 
ery Co., D.C.N.J., 1 P.R.D. 14. 

23. U.S.—Curtis v. Loew’s Inc., D.C. 
N.J., 20 F.R.D. 444—^New Dyckman 
Theater Corp. v. Radlo-Kelth-Orph- 
eum Corp., D.C.N.T., 16 F.R.D. 

203. 
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interrogatory, whether such evidence is material or § 677. — Subject Matter or Issues 
relevant 

Under some authorities, the relevancy or materiality 
^ ... Interrogatories Is determined by their relation to the 

Events occurring after beginning of action. Un- subject matter of the action; under others, interroga- 
der some authorities, relevancy to the issue requires •’* relevant or material to the 

that the interrogatories be confined to a period end¬ 
ing with the commencement of the suit;25 and this Under some authorities, the relevancy or material- 
has been said to be the general holding.26 Under ‘ty interrogatories is to be determined by their 
other authority, as a general proposition the scope relation to the proceedings,^® or the action,*® or the 

of interrogatories should not be strictly limited to “^“er of the action,*! and not to the issues 

matters occurring prior to the filing of the action,*! therein.** 

although the fact that they cover a period beyond the Under other authorities, relevancy or materiality 
bringing of the action may be considered in deter- to the issues raised by the pleadings, or likely to 
mining relevancy.** arise at the trial, is required, or may be sufficient.** 


24. U.S.—Jones v. Pennsylvania R. 
Co., D.C.I11., 7 F.R.D. 662. 

25. U.S.—^Mclnerney v. Wm. P. Mc¬ 
Donald Construction Co., D.C.N.Y., 
28 F.Supp. 657. 

Stanzler v. Loew’s Theatre & 
Realty Corp., D.CR.I., 19 F.RD. 
286—Cinema Amusements v. 
Loew’s, Inc., D.C.Del., 7 F.RD. 318 
—Massachusetts Bonding & Ins. 
Co. V. Harrisburg Trust Co., D.C. 
Pa., 2 P.R.D. 197—E. I. Du Pont 
De Nemours & Co. v. Byrnes, D.C. 
N.Y.. 1 F.R.D. 34. 

Action for conspiracy to monopolize 
U.S.—Cinema Amusements v. Loew’s, 
Inc., D.C.Del., 7 F.R.D. 818. 

26. U.S.—Stanzler v. Loew’s Theatre 
& Realty Corp., D.CR.I., 19 P.R. 
D. 286—Cinema Amusements v. 
Loew’s, Inc., D.C.Del., 7 F.RD. 
318. 

27. U.S.—Mall Tool Co. v. Sterling 
Varnish Co., D C.Pa., 11 F.R.D. 676. 
Interrogatories held not objection¬ 
able as not restricted to subject mat¬ 
ter existing at date of commencement 
of action. 

U.S.—Mall Tool Co. v. Sterling Var¬ 
nish Co., supra. 

2& U.S.—Mall Tool Co. V. Sterling 
Varnish Co., supra. 

29. U.S.—Click V. McKesson & Rob¬ 
bins, D.C.MO., 10 F.R.D. 477—Gut- 
owitz V. Pennsylvania R. Co., D.C. 
Pa., 7 F.RD. 144. 

30. U.S.—^Roth V. Paramount Film 
Distributing Corp., D.C.Pa., 4 F.R. 
D. 302. 

31. U.S.—^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 

Cohen v. Proctor & Gamble Dis¬ 
tributing Co., D.C.Del., 20 F.RD. 
696—Stanzler v. Loew’s Theatre & 
Realty Corp., D.C.RI., 19 F.R.D. 
286—^Kainz v. Anheuser-Busch, Inc., 
D.C.Ill., 16 F.R.D. 242—Needles v. 
F. W. Woolworth Co., D.C.Pa., 13 
F.R.D. 460—Knab v. Pennsylvania 
R. Co., D.C.Pa., 12 P.R.D. 106— 
Provisional Government of French 
Republic v. Tower's Warehouse, D. 
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C. N.Y., 11 F.RD. 291—Click v. Mc¬ 
Kesson & Robbins, D C.Mo., 10 F.R 

D. 477—^Wolf V. United Air Lines, 
D.C.Pa.. 9 F.R.D. 271—Woods v. 
Kornfeld, D.C.Pa., 9 F.R.D. 196— 
McNamara v. Erschen, D.C.Del., 8 
F.RD. 427—The Creek, D.C.N.Y., 8 
F.R.D. 117—-U. S. V. Columbia Steel 
Co., D.C.Del., 7 F.RD. 183—Guto- 
witz V. Pennsylvania R. Co., D.C. 
Pa., 7 P.R.D. 144—Hoffman v. Wil¬ 
son Line, D.C.Pa., 7 F.RD. 73— 
Bowles V. Safeway Stores, D.C.Mo., 
4 F.RD. 469. 

“So long as interrogatories relate to 
the subject-matter of an action, and 
may lead to relevant facts, they are 
proper.*’ 

US.—Click V. McKesson & Robbins, 
DC.Mo., 10 F.RD. 477, 479. 

“Rules 33 and 26 (b) and numerous 
cases thereunder make it clear that 
interrogatories must be limited to 
matters relevant to the subject mat¬ 
ter of the action.” 

U.S.—Mall Tool Co. v. Sterling Var¬ 
nish Co., D.C.Pa., 11 F.R.D. 676, 679. 
Test 

(1) Under the Federal Rules of 
Civil Procedure, Rule 33, 28 U.S.C.A., 
relevancy to subject matter involved 
in pending action seems to be the 
primary test and limit of inquiry. 
U.S.—Sutton V. Warner Bros., D.C. 

Pa., 12 P.RD. 192. 

(2) Test is relevancy to the sub¬ 
ject matter, which is broader than 
the precise issues presented by the 
pleadings. 

U.S.—^Dimenco v. Pennsylvania R. 
Co., D.C.Del., 19 F.RD. 499. 

Existence or nonexistence of liabili¬ 
ty insurance held not relevant to sub¬ 
ject matter Involved in pending ac¬ 
tion. 

U.S.—^Roembke v. Wisdom, D.C.I11., 
22 P.R.D. 197. 

32. U.S.—^Dimenco v. Pennsylvania 
R Co., D.C.Del., 19 F.RD. 499— 
Click V. McKesson & Robbins, D.C. 
Mo, 10 F.R.D. 477—Shank v. As¬ 
sociated Transport, D.C.Pa., 10 F.R. 
D. 472—GutoWitz v. Pennsylvania 
R Co., D.C.Pa., 7 F.R.D. 144. 
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Reason for rule 

It is not a valid objection to in¬ 
terrogatories propounded to party 
that interrogatories are irrelevant 
to issues, since party may take depo¬ 
sition on any subject which might 
conceivably have bearing on subject 
matter of action, whether or not facts 
inquired into would support relief 
claimed. 

U.S.—Click V. McKesson & Robbins, 
D.C Mo., 10 F.RD. 477. 

Precise issues framed by pleadings 
U.S.—^V. D. Anderson Co. v. Helena 
Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 

33. U.S.—U. S. V. Stangland, D.C. 
Ind., 137 F.Supp. 539, affirmed, C.A., 
242 F.2d 843—Mclnerney v. Wm. P. 
McDonald Construction Co., D.C. 
N.Y., 28 F.Supp. 557—O’Rourke v. 
RKO Radio Pictures, D.C Mass., 27 
F.Supp. 996. 

Commonwealth Oil Refining Co., 
D.C.Puerto Rico, 22 F.RD. 306— 
Richards v. Maine Cent. R. R, D.C. 
Me., 21 F.RD. 690—Curtis v. 
Loew’s, Inc., D.C.N.J., 20 F.R.D. 
444—Bogaev v. Murta, Appleton 
Co., D.C.Pa., 18 F.RD. 437—Stanley 
Works V. Rockwell Mfg. Co., D.C. 
Pa., 10 F.RD. 421—Wolf v. United 
Air Lines, D.C.Pa., 9 F.R.D. 271— 
Moorman v. Simon, D.C.Mo., 8 F.R. 
D. 328—^Jones v. Pennsylvania R. 
Co., D.C.I11., 7 F.RD. 662—Cinema 
Amusements v. Loew’s, Inc., D.C. 
Del., 7 F.RD. 318—U.S. v. Colum¬ 
bia Steel Co., D.C.Del., 7 F.R.D. 
183—Browning King Co. of N. Y. 
V. Browning King & Co., D.C.Pa., 
6 F.R.D. 386—Bowles v. Safeway 
Stores, D.C.MO., 4 F.R.D. 469—Fort 
Wayne Corrugated Paper Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa., 4 P.RD. 328. 

“An interrogatory may inquire con¬ 
cerning any factual matter that is 
germane to any of the Issues of the 
action.” 

D.C.—^Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 F. 
RD. 350, 361. 

“Unless the information sought 
can have no possible bearing upon 
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Another statement is that, while it is not necessary, 
in order to sustain the relevancy of interrogatories, 
that they be relevant directly to the issues raised by 
the pleadings provided they are, or may be, relevant 
to the subject matter of the action,^^ where inter¬ 
rogatories are relevant directly to the issues raised 
by the pleadings they cannot be attacked.35 It has 
also been held that the meaning of the word ‘'rele¬ 
vancy” should not be extended beyond any apparent 
relation to the issues involved,and that only such 
matters should be inquired about as have some con¬ 
nection with the facts sought to be proved.^*^ 
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§ 678. Admissibility at Trial of Matter 
Sought 

The general rule is that the propriety of an interro¬ 
gatory does not depend on the admissibility in evidence 
of the matter sought thereby. 

A direction that interrogatories be answered is 
not a determination that the answers will be ad¬ 
missible in evidence ;38 nor are interrogatories under 
all circumstances confined to matters which are ad¬ 
missible in evidence at the trial, as inquiry may be 
made in an effort to get information to secure evi¬ 
dence that is admissible.3^ So, in order that an 


the issues disclosed by the plead¬ 
ings, the interrogatories should be 
answered.” 

U.S.—Foundry Equipment Co. v. Carl- 
Mayer Corp., D.C.Ohio, 11 F.R.D. 
108, 109. 

AgTeemea.t as to trial of defenses 

Where parties had agreed to try 
defenses of limitation, estoppel, 
laches, and waiver before trial of 
remaining issues, defendant would 
not be required to answer inter¬ 
rogatories not relevant to these is¬ 
sues. 

U.S.—Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 16 
P.R.D. 637. 

XnstLffloiency of defense 

Interrogatories were not subject to 
objection that they were irrelevant 
to the issues because they pertained 
to a defense which was insufficient 
In law, where the defense, until 
stricken, was valid. 

TJ.S.—^Riordan v. Ferguson, D.C,N.Y., 
2 F.R.D. 349. 

Talne of stock 

"Where an issue in action under the 
Securities Exchange Act would be 
market value of preferred stock of 
first corporation at time defendants 
delivered shares of second company 
in exchange for preferred stock of 
first corporation, interrogatories re¬ 
lating to value of stock of second 
corporation were proper, 

U S.—Blau V. Lamb, D.C.N.T., 20 P.R. 
D. 411. 

34. U.S.—Sandee Mfg. Co. v. Rohm 
& Haas Co., D.C.Ill., 24 F.R.D. 63, 

35- U.S.—Sandee Mfg. Co. v. Rohm 
& Haas Co, supra. 

36. U.S.—Hydraulic Development 
Corporation v. Lake Brie Engineer¬ 
ing Corporation, D.C.N.T., 2 P.R. 
D. 174. 

37. U.S.—Hydraulic Development 
Corporation v. Lake Erie Engi¬ 
neering Corporation, supra. 

38. U.S.—Sears, Roebuck & Co. v. 
Harrison, D.C.I11., 1 FR.D. 135. 

39. U.S.—^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D,C.Ark., 117 P. 
Supp. 932—Pox V. Fisher, D.C. 
Tenn., 39 F.Supp. 878—P. &M. Skirt 


Co. V. A. Wimpfheimer & Bro., D. 
C.Mass., 25 F.Supp. 898. 

Roembke v. Wisdom, D.C.Ill., 22 
FR.D. 197—Blau v. Lamb, D.C.N. 
Y., 20 F.R.D. 411—Kraft v. Wash¬ 
ington & Jefferson College, D.C. 
Pa., 11 P.RD. 503—^Roth v. Para¬ 
mount Film Distributing Corp., D. 

C. Pa., 4 F.R.D. 302—Brewster v. 
Technicolor, Inc., D.C.lSr.Y., 2 P.R. 

D. 186—Hydraulic Development 
Corporation v. Lake Erie Engineer¬ 
ing Corporation, D.C.N.Y., 2 P.R. 
D. 174, 

D.C.—^Webster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 16 P.R.D. 
350. 

Test 

(1) Admissibility in evidence of the 
matter called for is not the test of 
the propriety of the interrogatory. 
U.S.—^Hornung v. Eastern Auto. For¬ 
warding Co., D.C.Ohio, 11 P.R.D. 
300—Shank v. Associated Trans¬ 
port, D.C.Pa., 10 PRD. 472—Gen¬ 
eral Motors Corporation v. Cali¬ 
fornia Research Corporation, D.C. 
Del., 8 F.R.D, 668. 

(2) Test is whether the matter 
would be reasonably calculated, or 
may reasonably be expected, to lead 
to the discovery of relevant or ad¬ 
missible evidence. 

U.S.—Hornung v. Eastern Auto. For¬ 
warding Co., D.C.Ohio, 11 P.R.D. 
300—Provisional Government of 
French Republic v. Tower’s Ware¬ 
house, D.C.N.Y., 11 P.R.D. 291— 
General Motors Corporation v. Cali¬ 
fornia Research Corporation, D.C. 
Del., 8 P.R.D. 568. 

(3) Immediate evidentiary admis¬ 
sibility Is not the primary test and 
limit of inquiry under the Federal 
Rules of Civil Procedure, Rule 33, 28 
U.S.C.A. 

U.S.—Sutton V. Warner Bros., D.C. 
Pa., 12 F.R.D. 192. 

AmeaidmexLt to Bxtle 26 (b> 

Since the 1948 amendment to the 
Federal Rules of Civil Procedure, 
Rule 26 (b), 28 U.S.C.A. the scope of 
interrogatories is not limited to their 
admissibility as evidence in the trial 
of the case. 

U.S.—^Kraft v. Washington & Jeffer¬ 
son College, DC.Pa., 11 P.R.D. 603. 
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Standard of relevancy contemplated 

in the requirement that matters in¬ 
quired into be relevant to the sub¬ 
ject matter of the action is not used 
in the sense of admissibility of evi¬ 
dence at a trial. 

U.S.—Provisional Government of 

French Republic v. Tower*s Ware¬ 
house, D.C.N.Y., 11 P.R.D. 291. 

Xnfoxmation leading to material evl- 
dence 

It is not necessary that all the in¬ 
formation sought should be admissi¬ 
ble in evidence at the particular trial, 
but it is sufficient if information 
sought will lead to evidence material 
to the matter sought to be proved. 
U.S.—Burroughs v. Warner Bros. 
Pictures, D.C.Mass.. 12 P.R.D. 491. 

Whether documents turn out to be 
competent as evidence themselves is 
not the test in discovery proceed¬ 
ings, since documents may contain 
statements of fact which may be the 
source of other information which 
would be admissible at the trial; and 
no distinction is necessarily drawn 
between oral and written statements, 
since, if court sees fit to tell a par¬ 
ty to write down what he remembers 
of a conversation, recorded recollec¬ 
tion may be made available for what 
it is worth. 

U.S.—^Hickman v. Taylor, C.C.A.Pa., 
153 P.2d 212, affirmed 67 S.Ct. 385, 
329 U.S. 496, 91 L.Bd. 451. 

Matter held admissible 

U.S.—^Allied Shoe Machinery Corp. v. 
United Shoe Machinery Corp., D.C. 
Mass., 19 P.R.D. 181. 

Matter held Inadmissible 

However, in action for injuries 
arising out of alleged premature dis¬ 
charge of power-activated tool manu¬ 
factured by defendant, objections to 
plaintiff’s interrogatories inquiring of 
defendant with respect to any re¬ 
port to any casualty Insurance com¬ 
pany concerning similar accidents 
prior to time of accident involved in 
suit would be sustained, since evi¬ 
dence of other accidents involving 
same type of tool would be of doubt¬ 
ful admissibility. 

U.S.—Johnson v. Stemco Corp., D.C. 
Ohio, 11 F.R.D. 603. 
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interrogatory be proper, it is not necessary that it 
be previously determined that the answer thereto 
will be admissible in evidence;^® under the Federal 
Rules of Civil Procedure, Rule 26 (b), 28 U.S.C.A., 
an interrogatory is not subject to objection on the 
ground that the answer will be inadmissible at the 
trial, if the testimony sought appears reasonably 
calculated to lead to the discovery of admissible 
evidence.**! 

It has, accordingly, been held that a general ob¬ 
jection that the interrogatories constitute a “fishing 
expedition” is of no avail, as discussed supra § 667, 
that “fishing expeditions” for evidentiary facts are 
permitted under the Rules, and that the admissi¬ 


bility of the evidence need not be determined on 
objections to interrogatories.**^ 

Any interrogatory is proper which would be prop¬ 
er if asked of the witness on the stand.^^ 

Hearsay. Under some authorities, a party may 
not be interrogated on any matter of hearsay,*^ and 
a party interrogated is ordinarily not required to 
state hearsay,*® or to give answers which would be 
hearsay,*^ and is warranted in declining to answer 
interrogatories with respect to matters concerning 
which he has only hearsay information.*® Another 
statement is that an interrogatory will not be allowed 
where it calls for matter which would be hearsay 
and therefore inadmissible.*® 


40. U S.—Garman v. Metropolitan 
Life Ins. Co., D.C.N.J., 7 F.R.D. 473 
—Byers Theaters v. Murphy, D.C. 
Va., 1 P.R.D. 286. 

“In determining the propriety of 
interrogatories the court does not 
attempt to indicate or delimit the 
range or scope of testimony per¬ 
missible on the trial.” 

U.S.—Savannah Theatre Co. v. Lucas 
& Jenkins, D.C.Ga., 10 F.RD. 461. 
464. 

Relevancy of Infonuatlou sought 
In determining whether answers 
should be ordered to interrogatories, 
court is not called on to adjudicate 
admissibility of the answers in evi¬ 
dence, but only to determine relevan¬ 
cy of the information sought to sub¬ 
ject matter involved in pending ac¬ 
tion. 

U.S.—-Wolf V. United Air Lines, D.C. 
Pa., 9 F.R.D. 271—^Woods v. Korn- 
feld, D.C.Pa., 9 F.R.D. 196—Hoff¬ 
man V. Wilson Line, D.C.Pa., 7 F.R. 
D. 73—Bowles v. Safeway Stores, 
D.C.Mo., 4 P.R.D. 469. 

Objections presented at trial 

Objections to the competency and 
materiality of proposed written in¬ 
terrogatories could be presented to 
the court at trial and did not fur¬ 
nish basis for denying the right to 
take the interrogatories. 

U.S.—^Houghton Mifflin Co. v. Stack- 
pole Sons, D.C.N.Y., 1 P.R.D. 506. 

41. U.S.—^Fannin v. Baltimore & O. 
R. Co., C.A.Ohlo, 263 F.2d 173. 

B. & S. Drilling Co. v. Hallibur¬ 
ton Oil Well Cementing Co., D.C. 
Tex., 24 F.R.D. 1—^Roembke v. Wis¬ 
dom, D.C.Ill., 22 F.R.D. 197—Kalnz 
V. Anheuser-Busch, Inc., D.C.I11., 
15 P.R.D. 242—^Melori Shoe Corp. 
V. Pierce & Stevens, D.C.Mass., 14 
F.R.D. 346—Sutton v. Warner Bros., 
D.C.Pa., 12 P.R.D. 192—^Vermllyea 
V. Chesapeake & O. Ry. Co., D.C. 
Mich., 11 P.R.D. 266—^National 
Transformer Corp. v. Ranney, D.C. 
Ohio, 10 P.R.D. 61—^Herbst v. Chi¬ 
cago, R. I. & P. R. Co., D.C.Iowa, 
10 P.R.D. 14—^Kendall v. United 
Air Lines, D.C.N.Y., 9 P.R.D. 702— 


General Motors Corp. v. California 
Research Corp., D.C Del., 9 F.R.D. 
668—^Dusek v. United Air Lines, D. 

C. Ohio, 9 F.R.D. 326—The Creek, 

D. C.N.Y., 8 F.R.D. 117. 

Mo.—State ex rel. Thompson v. Har¬ 
ris, 196 S W.2d 645, 356 Mo. 176, 166 
A.L.R. 1425. 

Possibility of production of relevant 
evidence 

If Question on interrogatory is ger¬ 
mane and there is some possibility 
that answer will lead to production 
of relevant evidence, interrogatory 
is not objectionable. 

U.S.—Nichols V. Philadelphia Tribune 
Co, D.C.Pa., 22 F.R.D. 89—Bogaev 
V. Murta, Appleton Co., D.C.Pa., 18 
P.R.D. 437. 

D.C.—^Webster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 16 P.R.D. 
360. 

Incorporation of provisions of rule 
Incorporation in the Federal Rules 
of Civil Procedure, Rule 33, 28 U.S.C. 
A., of the provisions of Rule 26(b) 
thereof enunciates the criterion de¬ 
terminative of propriety of a discov¬ 
ery interrogatory that matter in¬ 
quired into must be relevant to is¬ 
sues in the action or must appear 
reasonably calculated to lead to dis¬ 
covery of admissible evidence. 

U.S.—Curtis V. Loew’s Inc., D.C.N.J., 
20 F.R.D. 444. 

Reasonableness of interrgatory 
must be judged in light of whether 
it appears calculated to lead to the 
discovery of admissible evidence, and 
must be determined by the relative 
Importance of such evidence. 

U.S.—^U. S. V. Imperial Chemical In¬ 
dustries, D.C.N.Y., 8 P.R.D. 651. 

Insurance of defendant 

An inquiry as to whether defend¬ 
ant had insurance at time of automo¬ 
bile collision sued on is not rea¬ 
sonably calculated to lead to dis¬ 
covery of admissible evidence, and 
interrogatories on such question 
would not be permitted. 

U.S.—Roembke v. Wisdom, D.C.Ill., 
22 PR.D. 197. 
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42. U.S.—Close V. Sanderson & Por¬ 

ter, D.C.Pa, 13 P.RD. 123—Glick v. 
McKesson & Robbins, D.C.Mo, 10 
P.R.D. 477—Gutowitz v. Pennsyl¬ 
vania R. Co., D.C.Pa., 7 F.R.D. 144. 
“It is quite permissible for par¬ 
ties to engage in ‘fishing expedi¬ 
tions.’ . . . It is much more de¬ 

sirable to allow discovery of facts 
which may prove to be irrelevant and 
immaterial than to deny discovery 
which may bring to light facts which 
are more material to the issues than 
any facts theretofore known.” 

U.S—Reed v. Swift & Co., D.C.Mo., 

11 P.R.D. 273, 274. 

43. U.S.—Brewster v. Technicolor, 
Inc., D.C.N.Y., 2 F.R.D. 186. 

44. U.S.—Canuso v. City of Niagara 
Falls, D.CN.Y., 4 PR.D. 362— 
American S. S. Co. v. Buckeye, D.C. 
N.Y., 1 F.R.D. 773. 

45. U.S.—^Auer v. Hershey Cream¬ 
ery Co., D.C.N.J., 1 P.R.D. 14. 

Knowledge of party see infra § 679. 

46. U.S.—^Robinson v. Tracy, D.C. 
Mo., 16 F.R.D. 113. 

47. U.S.—Hudgins v. Georgia South¬ 
ern & P. Ry. Co., D.C.Ga., 16 F.R. 
D. 243. 

48. U.S.—Muth V. Fleming. D.C Mo., 
7 P.R.D. 537. 

49. U.S.—Gitto V. “Italia”, Society 
Anonima Di Navigazione, Genova, 
D.C.N.Y., 81 P.Supp. 667. 

Testimony of Investigators 
U.S. — Gitto V. “Italia,” Societk Anon¬ 
ima Di Navigazione, Genova, su¬ 
pra. 

Collision; death of driver 

In action against railroad company 
for death of driver of truck and 
property damage resulting from col¬ 
lision with train, interrogatories 
propounded by railroad company seek¬ 
ing information as to position of 
train and truck approximately at time 
of collision were objectionable on 
ground that driver died shortly aft¬ 
er collision and such information 
could be given by plaintiffs only on 
hearsay. 
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Under other authority, an objection to interroga¬ 
tories on grounds of inadmissibility at trial as hear¬ 
say evidence cannot be sustained interrogatories 
relating to relevant and nonprivileged matter are 
proper, even though the answer might be hearsay,^^ 
and an interrogatory which will lead to the discovery 
of relevant or admissible evidence is proper, even 
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though the answer be hearsay.52 

§ 679. Knowledge of Party Interrogated 

An interrogatory may properly call only for matters 
within the knowledge of the party Interrogated. 

An interrogatory may properly call only for in¬ 
formation, or matters of fact, within the knowledge 
of the party interrogated 3 under most authori- 


U.S.—^Pacific Intermountain Exp. Co. 
V. Union Pac. R. Co., D.C.Mo., 10 
P.R.D. 61. 

Facts known to insurer 

Interrogatory asking that insurer 
state what facts were known to in¬ 
surer relating to death of insured at 
time of insurer’s notice to plaintiff 
that it would decline or refuse to pay 
double indemnity benefits, was not 
proper inquiry, since interrogatory 
called for hearsay testimony. 

U.S.—O’Brien v. Equitable Life As- 
sur. Soc. of U. S., D.C.Mo., 13 F.R. 
D. 475. 

60. U.S.—B. & S. Drilling Co. v. Hal¬ 
liburton Oil Well Cementing Co., D. 

C. Tex., 24 P.R.D. 1. 

Mo.—State ex rel. Thompson v. Har¬ 
ris. 195 S.W.2d 645, 355 Mo. 176, 
166 A.L.R. 1425. 

Matter in libel suit held not hearsay 
U.S.—Brayton v. Crowell-Colller Pub. 
Co., D.C.N.Y., 12 F.R.D. 325. 

51. U.S.—B. & S. Drilling Co. v. 
Halliburton Oil Well Cementing Co., 

D. C.Tex.. 24 F.R.D. 1. 

No prejudice to Interrogated party 
Interrogatories which asked steam¬ 
ship owner to state manner in which 
plaintiff's intestate was injured and 
manner In which steamship was be¬ 
ing operated at time of injury, and 
conditions of sea and weather, called 
only for information which might be 
hearsay, and owner would not be 
prejudiced by answers, in view of fact 
that hearsay would be inadmissible 
on trial even if recorded in answer 
to interrogatories. 

U.S.—Taylor v. Sound S. S. Lines, 
D.C.Conn., 100 F.Supp. 388. 

52. U.S—Hornung v. Eastern Auto. 
Forwarding Co., D.C.Ohio, 11 F.R.D. 
300. 

53. U.S.—^McCord v. Atlantic Coast 
Line R. Co., C.A.Ga., 185 F,2d 603. 

Hudgins v. Georgia Southern & 
F. Ry. Co., D.C.Ga., 16 F.R.D. 243 
—Kainz v. Anheuser-Busch, Inc., 
D.C.Del.. 15 F.R.D. 242—Close v. 
Sanderson & Porter, D.C.Pa., 13 F. 
R.D. 123—Mall Tool Co. v. Sterling 
Varnish Co., D.C.Pa., 11 F.R.D. 676 
—Onofrio v. American Beauty Mac¬ 
aroni Co., D.C.MO., 11 F.R.D. 181— 
Picking V. Pennsylvania R. Co., D. 
C.Pa., 11 F.R.D, 71, appeal dis¬ 
missed C.A., 201 F.2d 672, certio¬ 
rari denied 73 S.Ct. 1144, 346 U.S. 
1000, 97 L.Ed. 1406, rehearing de¬ 
nied 74 S.Ct. IS, 346 U.S. 843, 98 


L.Ed. 363—General Motors Corpo¬ 
ration V. California Research Cor¬ 
poration, D.CDel., 8 F.R.D. 668— 
Snyder v. Atchison, T. & S. F. Ry 
Co., D.C.MO., 7 F.R.D. 738—Muth v. 
Fleming, D.C.Mo., 7 F.R.D. 637— 
Cinema Amusements v. Loew's, Inc., 
DC.Del., 7 F.R.D. 318—U. S. v. 
Columbia Steel Co., D.C.Del., 7 F. 
R.D. 183—Walling v. Parry, D.C.Pa., 
6 P.R.D. 654—Canuso v. City of 
Niagara Falls, D.C.N.Y., 4 F.R.D. 
362—^Hercules Powder Co. v. Rohm 
& Haas Co., D.aDel, 3 F.R.D. 328 
—Chemical Foundation v. Uni- 
versal-Cyclops Steel Corporation, D. 
C.Pa., 1 F.R.D. 633. 

‘‘The courts have drawn a line 
. . • when, under Rule 33, an 

attempt is made to require a party 
to do more than supply information 
within its knowledge or possession.” 
U.S.—Dusek V. United Air Lines, D. 
C.Ohlo, 9 F.R.D. 326, 328. 

Bistiuctlou between requests for in¬ 
formation 

On objection by defendant to in¬ 
terrogatories propounded to It, court 
would distinguish between requests 
for information which reasonably 
might be expected to be available to 
defendant as matters of record or 
personal knowledge of its officers or 
agents, and requests that defendant 
analyze, evaluate, or substantiate 
certain facts or Information. 

U.S,—^Dusek V. United Air Lines, su¬ 
pra. 

Fossessloii, and control of records 
and sources 

In action by the ancillary adminis¬ 
tratrix of an estate to recover on a! 
contract between her deceased hus¬ 
band and defendant, plaintiff was re¬ 
quired to answer an interrogatory as 
to the filing of income t€Lx return of 
her deceased husband, since, as rep¬ 
resentative of estate, she should have 
possession and control of the records 
and sources from which this infor¬ 
mation could be obtained. 

U.S.—Siegel V. Yates, D.C.N.Y., 11 P. 
R.D. 129. 

Knowledge or Ignorance of corpora¬ 
tion 

(1) In action for injuries sustained 
in automobile accident, plaintiff’s In¬ 
terrogatories as to occurrences at 
scene of accident, at which no officer 
or agent of corporate defendant was 
present, were not objectionable as 
Impossible for such defendant to an¬ 
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swer because of Its Ignorance of 
facts. 

U.S.—Homung v. Eastern Auto. For¬ 
warding Co., D.C.Ohio, 11 P.R.D. 
300. 

(2) Under the Federal Rules of 
Civil Procedure, Rule 33, 28 U.S C.A., 
requiring that answering officer of a 
corporation shall furnish such infor¬ 
mation as is within knowledge of the 
officers of such corporation on service 
of an interrogatory, such officer may 
not be compelled to undertake an 
investigation of the internal affairs 
of any other corporation. 

U.S.—Stanzler v. Loew’s Theatre & 
Realty Corp., D.C.R.I., 19 P.R.D. 
286. 

(3) Interrogatories which are ad¬ 
dressed to corporations and which 
seek a list of agreements to which 
they or “any of their subsidiary, 
affiliated or allied corporations” were 
parties, are objectionable because a 
corporation cannot be charged with 
knowledge of the acts of Its sub¬ 
sidiaries, where they are not in ef¬ 
fect its agents. 

U.S.—^Konczakowskl v. Paramount 
[ Pictures, Inc., D.C.N.Y., 20 F.R.D. 

I 688 . 

Interrogatory held proper 

In suit by patent licensor for dam¬ 
ages for alleged breach of royalty 
contract by licensee, plaintiff’s inter¬ 
rogatory requesting amount of dollar 
royalties paid to plaintiff by defend¬ 
ant was within knowledge of defend¬ 
ant and proper subject for inter¬ 
rogatory. 

U.S.—Scheiwer v. Snap-Tite, Inc,, D. 
C.Pa., 17 F.R.D. 116. 

Interrogatories held Improper 

(1) In theater company's action 
against motion picture film distribut¬ 
ing corporations. Interrogatories im¬ 
posing on defendants task of investi¬ 
gating situations In numerous com¬ 
munities throughout country to de¬ 
termine whether other defendants or 
parties operated theaters in locations 
where questioned defendants* assumed 
licensees operated were improper as 
not related to acts or situations with¬ 
in defendants’ knowledge 
U.S.—Savannah Theatre Co. v. Lucas 
& Jenkins, D.C.Ga., 10 F.R.D. 461. 

<2) No Interrogatory dependent for 
answer on determination by the party 
interrogated of what are “affiliated” 
or “subsidiary” corporations, and 
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ties, an interrogatory which requires research and 
compilation of data and information not readily 
known to the parties interrogated is improper.^^ 
However, there is authority to the contrary effect 
and the fact that an interrogatory calls for informa¬ 
tion not within the knowledge of the party does 
not render it objectionable where an admission of 
lack of knowledge will be accepted as an answer.^® 

A party may be required to answer interrogatories 
seeking information which is completely within his 
knowledge;®*^ but it has also been held that a party 
is not required to make disclosure as to its knowledge 
of facts.®® 


The propriety of an interrogatory calling for hear¬ 
say is discussed supra § 678. 

§ 680 . Matters Admitted, Available, or Al¬ 
ready Ejiown 

Authorities differ as to the propriety of an Interro¬ 
gatory calling for matter equally within the knowledge 
of, or equally available to, the Interrogating party. 

Under some authorities, it is immaterial whether 
the matters sought by interrogatory are as much 
within the knowledge of the interrogating party as 
within that of the adverse party,59 and an objection 
to interrogatories that the information sought is 
within the knowledge of the interrogating party,®® 


with no specification by name, should 
be required to be answered. 

U S.—Savannah Theatre Co. v. Lucas 
& Jenkins, supra. 

(3) In action allegedly Involving 
issue of whether defendants had con¬ 
spired to monopolize exhibition of 
motion pictures by elimination of 
independent exhibitors, an interrog¬ 
atory requiring them to list every 
instance of overbuying with respect 
to all theaters within the Denver 
area to which they had licensed films 
during specified period was objection¬ 
able because calling for the acquisi¬ 
tion of knowledge by defendants 
from many Independent sources. 

U.S.—Cinema Amusements v. Loew’s, 
Inc., D.CDel., 7 P.R.D. 318. 

S4. U.S.—Tobacco and Allied Stocks 
V. Transamenca Corp., D.CDel., 16 
P.R.D. 637—Close v. Sanderson & 
Porter, D.CPa., 13 P.R.D. 123— 
Mall Tool Co. V. Sterling Varnish 
Co., D.C.Pa., 11 F.R.D. 676—Onofrio 
V. American Beauty Macaroni Co., 
DC.MO., 11 P.R.D. 181—Snyder v. 
Atchison, T. & S. P. Ry. Co., D.C. 
Mo., 7 P.R.D. 738—Cinema Amuse¬ 
ments V. Loew’s, Inc., D.C.Del., 7 
P.R.D. 318—U. S. V. Columbia Steel 
Co., D.CDel., 7 P.R.D. 183—Wall¬ 
ing V. Parry, D.C.Pa., 6 P.R.D. 554 
—Jones V. Pennsylvania R. Co., D. 

C. I11., 7 P.R.D. 662—Hercules Pow¬ 
der Co. V. Rohm & Haas Co., D.C. 
Del., 3 P.R.D. 328—Chemical Foun¬ 
dation V. Universal-Cyclops Steel 
Corporation, D.C.Pa., 1 P.R.D. 633. 
“Interrogatories should not im¬ 
pose upon the opposing party the du¬ 
ty to make the inquiries or conduct 
the investigations.” 

U.S.—O’Brien v. Equitable Life As- 
sur. Soc. of U. S.. D.C.MO., 13 P.R. 

D. 475, 476. 

SzpexLslve or burdensome research 

Objections to interrogatories sub¬ 
mitted by plaintiff which would have 
required defendant to have made re¬ 
search and compilation of data and 
information not readily known to him 
which would be expensive and bur¬ 


densome to him were properly sus¬ 
tained. 

U.S.—Walling v. Parry, D.C.Pa., 6 
P.R.D. 664. 

Information from third parties 

Where information must be obtain¬ 
ed from both parties, the burden of 
investigation must be borne by the 
party who seeks the information and 
to whose case it primarily relates. 
U.S.—Kalnz v. Anheuser-Busch, Inc., 
D.C.Del., 15 P.R.D. 242. 
Acceleration of time for labor and 
disbursements 

However, where furnishing of in¬ 
formation by party interrogated 
could be said at most only to accel¬ 
erate time for expenditure of labor 
and disbursements of expense by him, 
interrogatory is not objectionable. 
U.S.—National Cash Register Co. v. 
Realty & Indus. Corp., D.C.N.Y,, 12 
F.R.D. 346. 

55. U.S.—^American Oil Co. v. Penn¬ 
sylvania Petroleum Products Co., 
D.C.R.I., 23 F.R.D. 680. 

56. U.S—Caldwell-Clements, Inc. v. 
McGraw-Hill Pub. Co., D.C.N.T., 12 
P.R.D. 631. 

57. U S.—^Wolf V. Dickinson, D.C.Pa., 
15 P.R.D. 407—Kainz v. Anheuser- 
Busch, Inc., D.C.I11., 15 P.R.D. 242. 

58. U.S.—O’Brien v. Equitable Life 
Assur. Soc. of U, S., D.C.Mo., 13 
PR.D. 475. 

Facts as to death of insured 

Interrogatory asking that insurer 
state what facts were known to it 
relating to death of insured at time 
of insurer's notice to plaintiff that it 
would decline or refuse to pay double 
indemnity benefits was not proper in¬ 
quiry, since insurer was not required 
to make disclosure of its knowledge 
of facts. 

U.S.—O’Brien v. Equitable Life As¬ 
sur. Soc. of U. S., supra. 

59. U.S.—^Klngsway Press v. Farrell 
Pub. Corporation, D.C.N.Y., 30 P. 
Supp. 776. 

Grand Opera Co. v. Twentieth 
Century-Pox Film Corp., D.C.I11., 
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21 P.R.D. 39—Schweier v. Snap- 
Tite, Inc., D.C.Pa., 17 F.R.D. 115— 
Gagen v. Northam Warren Corp., 
D.C.N.Y., 16 P.R.D. 44—Chenault 
v. Nebraska Farm Products, D.C. 
Neb., 9 P.R.D. 629—Brown v. Dun¬ 
bar & Sullivan Dredging Co., D.C. 
N.Y., 8 P.R.D. 107—Snyder v. At¬ 
chison, T. & S. F. Ry. Co., D C.Mo., 
7 P.R.D. 738—^Roth v. Paramount 
Film Distributing Corp., D.C.Pa, 
4 P.R.D. 302—^Riordan v. Ferguson, 
2 P.R.D. 349—^American S. S. Co. 
V. Buckeye, D.C.N.Y., 1 P.RD. 773 
—Byers Theaters v. Murphy, D.C. 
Va., 1 P.R.D. 286. 

Person taking plaintiff’s statement 
In personal injury action, plaintiffs’ 
Interrogatory seeking the name of 
the person who took the statement 
from plaintiffs was allowed as pos¬ 
sibly affording information not with¬ 
in plaintiffs’ knowledge which would 
be important to them if their state¬ 
ments to defendant were used to im¬ 
peach them as witnesses. 

U.S.—Creden v. Central R. Co. of 
New Jersey, D.CN.Y., 1 P.R.D. 168. 

60- U.S.—^Pappas V. Loew’s, Inc., 
D.C.Pa., 13 P.RD. 471—^Drum v. 
Town of Tonawanda, D C.N.Y., 13 
P.R.D. 317—Shank v. Associated 
Transport, D.C.Pa., 10 P.R.D. 472— 
Woods V. Komfeld, D.C.Pa., 9 P.R. 
D. 196—^Hoffman v. Wilson Line, D. 
C Pa., 7 P.R.D. 73—Bowles v. Safe¬ 
way Stores, D.C.Mo., 4 P.R.D. 469. 
“[The interrogating party’s knowl¬ 
edge of the facts] has seldom fur¬ 
nished a basis for sustaining objec¬ 
tions to interrogatories.” 

U.S.—Shank v. Associated Transport, 
D.C.Pa., 10 P.R.D. 472, 473—Love 
v. Metropolitan Life Ins. Co., D. 
C.Pa., 8 P.R.D. 583, 584. 

Exception under cextaln circumstanc¬ 
es 

U.S.—Hoffman v. Wilson Line, D.C. 
Pa., 7 F.R.D. 73. 

Physical examination, of plaintiff be¬ 
fore employment 

U.S.—Stone v. Marine Transport 
Lines, Inc,, D.C.Md., 23 P.R.D. 222. 
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or is equally available to is without merit. 

The reason for this view is that the purpose of inter¬ 
rogatories under the Federal Rules of Civil Proce¬ 
dure, Rule 33, 28 U.S.C.A., is to obtain admissions 
from the adversary, thereby limiting matters in dis¬ 
pute to avoid the unnecessary attendance of witness¬ 
es and waste of time of the parties and the court 
the intent of the Rule being that both parties have 
the same knowledge, formal proof should not be 
compelled to be made of things within their joint 
knowledge.®^ So, the interrogator is held not limited 
to facts exclusively or peculiarly within the knowl¬ 
edge of his opponent,®^ even where the interrogator 
has at his disposal an adequate or even better source 

of in formation.® 5 

Under other authority, an interrogatory seeking 
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information which is already within the knowledge 
of the interrogating party,®® or can easily be ob¬ 
tained by him,®7 is objectionable, as is an interroga¬ 
tory calling for information which is as available to 
one party as to the other and imposes an unnecessary 
burden on the party interrogated.®® Also, a party is 
not required to answer an interrogatory asking him 
to state facts which the interrogating party is in a 
superior position to know or ascertain.®® Another 
view is that an objection to interrogatories will be 
sustained, in so far as they relate to reports and 
investigations conducted by persons other than the 
interrogating party, on the ground that the informa¬ 
tion sought is available to both parties,*^® although 
in the ordinary situation an objection on this ground 
is not sustainable.'^! It has also been held that. 


BEedical attention to plaintiff 
U.S.—Stone v. Marine Transport 
Lines, Inc., supra. 

Principle lias Tseen Usuited to situa¬ 
tion where answers to interrogatories 
may be valuable as admissions on is¬ 
sues in case. 

U.S.—^Erone Corp. v. Skouras The¬ 
atres Corp., D.C.N.Y., 22 F.R.D. 
494. 

In action on life policy, insurer re¬ 
lying on defense of false answers by 
insured to questions in application 
would be required to answer plain¬ 
tiff’s interrogatories as to insurer’s 
knowledge of insured’s medical his¬ 
tory, although some of the facts 
might already be known to plaintiff, 
where considerable progress could be 
made in the way of narrowing and 
defining issue by requiring answers 
to the interrogatories. 

U.S.—Love V. Metropolitan Life Ins. 
Co., D.CPa., 8 F.II.D. 683. 

In employees’ action for overtime 
wages, employer’s interrogatory seek¬ 
ing information as to precise work 
or duty performed by each plaintiff, 
total number of hours worked for 
defendant by each plaintiff, his reg¬ 
ular hourly rate, amount of compen¬ 
sation paid him and geogrraphical lo¬ 
cation on which he performed work, 
would be allowed over objection that 
information sought was within de¬ 
fendant’s knowledge. 

U.S.—Brown v. Dunbar & Sullivan 
Dredging Co., D.C.N.Y., 8 F.K.D. 
107. 

61. U.S.—Gutowitz V. Pennsylvania 
R. Co., D.C.Pa., 7 F.R.D. 144. 
Exception in some situations 
U.S.—Shank v. Associated Transport, 
D.C.Pa., 10 F.R.D. 472. 

Sworn statement at inquest 
In death action against corporation 
and individual, plaintiff's interroga¬ 
tory to corporate defendant as to 
whether individual defendant made 
written statement concerning fatal 
accident to corporate defendant or 


any one on its behalf should be an¬ 
swered, although individual defend¬ 
ant made s^worn statement, equally 
available to plaintiff, at coroner’s in¬ 
quest. 

U.S.—Shank v. Associated Transport, 
supra. 

Interrogatories to one of two defend¬ 
ants 

However, plaintiff's interrogatories 
to corporate defendant in death ac¬ 
tion as to statements made to indi¬ 
vidual defendant by others concern¬ 
ing fatal accident were improper, as 
corporate defendant was in no bet¬ 
ter position than plaintiff to deter¬ 
mine completeness or accuracy of in¬ 
formation in such statements. 

U.S.—Shank v. Associated Transport, 
supra. 

62. U.S.—^Woods V. Kornfeld, D.C. 
Pa., 9 P.R.D. 196—Hoffman v. Wil¬ 
son Line, D.C.Pa., 7 F.R.D, 73— 
Bowles V. Safeway Stores, D.C.Mo., 
4 P.R.D. 469. 

Purpose generally see supra § 646. 

63. U.S.—Bowles v. Safeway Stores, 
supra. 

64. U.S.—Onofrio v. American Beau¬ 
ty Macaroni Co., D.C.Mo., 11 F.R.D. 
181—^Patterson Oil Terminals v. 
Charles Kurz & Co., D.C.Pa., 7 F.R. 
D. 250. 

PrevalUng general opinion 
U.S.—Onofrio v. American Beauty 
Macaroni Co., D.C.Mo., 11 F.R.D. 
181. 

65. U.S.—Onofrio v. American Beau¬ 
ty Macaroni Co., supra—^Patterson 
Oil Terminals v. Charles Kurz & 
Co., D.C.Pa., 7 F.R.D. 260, 261. 
“Although the interrogator may 

have the better source of informa¬ 
tion, it is not unfair to require that 
his opponent answer the interroga¬ 
tories to the best of his ability so 
that the questions of fact may be 
reduced to a minimum before the 
trial.” 

U.S.—Patterson Oil Terminals v. 
Charles Kurz & Co., supra. 
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Acts of Interrogators’ employees 

Although interrogatories concerned 
acts of employees of interrogators, 
movements of tugs owned by them, 
and events occurring in presence of 
employees, objection that interroga¬ 
tors had best knowledge and source 
of Information as to questions pro¬ 
pounded would be overruled. 

U.S.—Patterson Oil Terminals v. 
Charles Kurz & Co, supra. 

66. U.S.—Gumbiner Theatrical En¬ 
terprises, Inc. V. National Theatres 
Corp.. D.C.N.Y., 16 F.R.D. 320— 
Doman v Isthmian S. S. Co., D.C. 
Pa., 6 F.R.D. 609. 

In action for breach of express 
warranty by defendant in sale of glue 
to plaintiff, defendant would not be 
required to answer interrogatory re¬ 
questing that it state in what respect 
plaintiff had been negligent in proc¬ 
essing and applying glue, where de¬ 
fendant contended that it was not 
properly applied and processed, and 
how it was applied was within 
knowledge of plaintiff. 

U.S.—Sikes Co. v. Swift & Co., D.C. 
N.Y., 11 F.R.D. 316. 

67. U.S.—Wright V. R. & L. Market, 
D.C.MO., 9 F.R.D. 659. 

68. U.S.—^Kainz v. Anheuser-Busch, 
Inc., D.C.Del., 16 F.R.D. 242—Moor¬ 
man V. Simon, D.C.Mo., 8 F.R D. 
328—Cinema Amusements v. 
Loew’s, Inc., D.C.Del., 7 F.R.D. 318 
—^Bordonaro Bros. Theatres v. 
Loew’s, Inc., D.C.N.Y., 7 F.R.D. 
210 . 

69. U S.—O’Brien v. Equitable Life 
Assur. Soc. of U. S., D.C.Mo, 13 F. 
R.D. 475—Sunday v. Gas Service 
Co., D.C.Mo., 10 F.R.D. 185. 

Details of insured’s death 
U.S.—O’Brien v. Equitable Life As¬ 
sur. Soc. of U. S., D.C.Mo., 13 F.R. 
D. 476. 

70. U.S.—Wolf V. Dickinson, D.C.Pa., 
16 F.R.D. 260. 

71. U.S.—^Wolf V. Dickinson, supra. 
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while the inquirer’s own knowledge of the thing 
sought may, in some circumstances, justify rejection 
of an interrogatory,72 such knowledge is not alone 
a ground for the suppression of the question, since 
the court itself may be concerned about the answer 
in the interest of the restriction of the issues to 
the real contentions of the parties.'^3 

Ordinarily, a party need not divulge facts neces¬ 
sarily known to his opponent where the only purpose 
of the interrogatory is to prevent effective cross- 
examination.’^^ The fact that the information 
sought to be elicited by the interrogatories pro¬ 
pounded could have been interrogated about at the 
time depositions were taken is not a valid objec¬ 
tion to the interrogatories.'^^ Where the interrogat¬ 
ed party is willing to supply the information that 
he would otherwise find necessary to use in answer¬ 
ing an interrogatory which in effect calls for a 
collation of that information, he will not be re¬ 
quired to answer such interrogatory.'^® 

In particular circumstances, an interrogatory ad¬ 
dressed to plaintiff has been held not objectionable 
on the ground that defendant has admitted the 
allegations of the complaint as to the matters in¬ 
quired into.'^^ 

Matter of public record. An objection to an in¬ 
terrogatory on the ground that the information 
sought is a matter of public record is untenable,*^® 


at least where answers to the interrogatories may be 
valuable as admissions Oh issues in the case.*^^ 

Information already furnished. Where a party 
has already furnished to the opposing party the 
information sought by interrogatories, it would be 
unreasonable to require him to undertake to do so 
again.®® So, where facts are sufficiently set forth 
in the answer, no further statement of them by de¬ 
fendant is necessary;®! and where the information 
sought by an interrogatory which a party is re¬ 
quired to answer would cover in full the information 
sought by another interrogatory, the latter need 
not be answered.® 2 Where a party has voluntarily 
given specifications, he may not be required by in¬ 
terrogatories to give them again.®® 

On the other hand, the fact that a duplication of 
data would result from requiring answers to in¬ 
terrogatories propounded on the same facts to be 
found in documents produced for inspection as a re¬ 
sult of a motion for discovery and inspection does 
not require that an objection to the interrogatories 
be sustained.®^ 

Allegations assumed to he true. Where the 
allegations of the complaint are assumed to be 
true for the purposes of a motion to dismiss, no 
useful purpose can be served by compelling de¬ 
fendants to answer interrogatories aimed at eliciting 


72. U.S.—Chenault v. Nebraska 

Farm Products, D.C.Neb., 9 P.R.D. 
629. 

73. U S.—Chenault v. Nebraska 

Farm Products, supra. 

74. U S.—Stone v. Marine Transport 
Lines. Inc., D.C.Md., 23 F.R.D. 222. 

75. U.S.—Grand Opera Co. v. Twen¬ 
tieth Century-Fox Film Corp., D.C. 
Del., 21 P.R.D. 39. 

76. U.S.—Terrell v. Standard Oil Co. 
of N. J., D.C.Pa., 6 F.R.D. 146. 

77. U.S.—^Kainz v. Anheuser-Busch, 
Inc., D.C.I11., 15 F.R.D. 242. 

7a U.S.—Erone Corp. v. Skouras 
Theatres Corp., D.C.N.T., 22 P.R.D. 
494 —Blau V. Lamb, D.C.N.T., 20 F. 
R.D. 411—^Riordan v. Ferguson, D. 

C. N.T., 2 F.R.D. 349. 

•Contracts, agreements, and regula¬ 
tions 

In action against city on contract 
for construction of sewage disposal 
plant wherein city counterclaimed for 
damages fact that contract, agree¬ 
ments, and regulations were public 
records did not require overruling of 
plaintiffs' interrogatories relating to 
such contract and regulations. 

—Canuso v. City of Niagara Palls, 

D. C.N.Y., 4 P.R.D. 362. 


79. U.S.—Erone Corp. v. Skouras 

Theatres Corp., D.C.N.T., 22 F.R.D. 

494. 

80. U.S.—^Erone Corp. v. Skouras 

Theatres Corp., supra. 

Total repair cost 

An Insured, producing for fire in¬ 
surer’s inspection bills and vouchers 
for expense of all repairs to Insured 
building damaged by fire, which 
should give total repair cost, need 
not answer insurer’s interrogatory 
as to total repair cost. 

U.S.—Phoenix Ins. Co. v. Cline, D.C. 

Mass., 3 F.R.D. 354. 

Beliance ou previous answer or new 
figures 

(1) Where company had answered 
prior and similar interrogatory to 
effect that it did not keep records 
which segregated its manufacturing 
and selling costs for sales of particu¬ 
lar article from its total sales and, 
therefore, did not know costs for 
those sales only but, assuming that 
certain ratios existed, then its costs 
would be certain designated amounts, 
company, if it intended to rely on 
previous answer, would be required 
to say so or to inform plaintiff of any 
new formula or set of figures which 
it might contend represented such 
cost. 


U.S.—Gordon, Wolf, Co wen Co. v. In¬ 
dependent Halvah & Candies, Inc., 
DC.N.T., 13 F.R.D. 606. 

(2) Even if figures requested by 
plaintiff’s Interrogatory had been set 
forth by plaintiff in answer to de¬ 
fendant’s interrogatory concerning 
identical item. If defendant was re¬ 
lying on such figures, defendant 
should so state and should, to pre¬ 
vent misunderstanding, give the fig¬ 
ures, but if defendant was relying on 
any other figures, this should be 
stated. 

U.S.—Gordon, Wolf, Cowen Co. v. In¬ 
dependent Halvah & Candies, Inc., 
supra. 

81. U.S.—^Richards v. Maine Cent. 
R. R., D.C.Me., 21 P.R.D. 695. 

82. U.S.—^Reneau v. Panhandle East¬ 
ern Pipe Line Co., D.C.Mo., 12 F. 
R.D. 257—Savannah Theatre Co. v. 
Lucas & Jenkins, D.C.Ga, 10 P.R.D. 
461. 

83. U.S.—^U. S. V. General Motors 
Corporation, D.C.I11., 2 P.R.D. 528. 

84. US.—Chatman v. American Ex¬ 
port Lines, D.C.N.T., 20 P.R.D. 176. 

Beason for rule 

A party is not precluded from 
utilizing both methods. 

U.S.—Chatman v. American Export 
Lines, Inc., supra. 
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information to support the allegations, 85 and a mo¬ 
tion to compel such answers will be refused without 
prejudice to the revival thereof in the event that 
future circumstances so justify.® 8 

§ 681 . Matters Relating to Adversary's Case 

A party may use Interrogatories to ascertain facts 
as to his adversary’s case, as well as his own, but not 
to compel his adversary to prepare the Interrogator’s 
case for him. 

Discovery by way of interrogatories may be had 
to ascertain facts relating not only to the party’s 
own case, but also to his adversary’s, 87 and to seek 


admissions for the purpose of the trial ;88 and a party 
is not entitled to interrogate only to obtain informa¬ 
tion tending to support his own case.®^ 

On the other hand, interrogatories should, or may, 
not be used as a device for compelling the inter¬ 
rogated party to prepare, or make, the interrogator’s 
case for him,80 or to make investigations for him.oi 
So, one party should not be allowed, through the use 
of interrogatories, to require another to make in¬ 
vestigation, research, or compilation of data or 
statistics for him which he might equally as well 
make for himself, or the sources for which are 
equally accessible to the party interrogating.82 


85. XJ.S.—Ginsburg v. Stern, D.C. 
Pa., 125 P.Supp. 596, affirmed, C. 
A., 225 F.2d 245. 

86. XJ.S.—Ginsburg v. Stern, supra. 

87. XJ.S.—Nichols v. Sanborn Co., D. 
C.Mass., 24 F.Supp. 908. 

Patterson Oil Terminals v. 
Charles Kurz & Co., D.C.Pa., 7 F.R. 
D 260—Nelson v. Reid, D.C.Fla, 
4 F.R.D. 199. 

“The fact that an interrogatory 
may inquire into the case of the ad¬ 
verse party is no objection.” 

D.C.—^Webster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 16 F.R.D. 
350, 351. 

Prevaillag general opinioa. 

XJ.S.—Onofrio v. American Beauty 
Macaroni Co., D.C.Mo., 11 P.R.D. 
181. 

Importance to interrogator’s case 
On defendant’s objection to plain¬ 
tiff’s Interrogatories, the fact that 
the interrogatories are at least as 
important a part of plaintiff’s prepa¬ 
ration for trial as they are of de¬ 
fendant’s case is not valid, and the 
fact that the information sought re¬ 
lates to plaintiff’s case rather than to 
defendant’s is unimportant. 

XJ.S.—RCA Mfg. Co. V. Decca Rec¬ 
ords, D.C.N.T., 1 F.R.D. 433. 

Time of demand 

Information as to when plaintiff 
made demand on defendant for return 
of money allegedly obtained through 
fraud could be obtained by interroga¬ 
tories. 

XJ.S.—Rothaband v. Dickens, D.C.Mo., 
16 F.R.D. 192. 

88. XJ S.—^Nelson v. Reid, D.C.Fla., 
4 F.R.D. 199. 

89. XJ.S.—XJ. S. v. General Motors 
Corporation, D.C.Ill., 2 F.R.D. 528. 

90. XJ.S.—Territory of Alaska v. The 
Arctic Maid, D.C.Alaska, 136 F. 
Supp. 164—Porter v. Montaldo’s, D. 

C. Ohio, 71 P.Supp. 372. 

Kainz v. Anheuser-Busch, Inc., 

D. C.Ill, 15 P.R.D. 242. 

“A litigant may not compel his 
adversary to go to work for him.” 


D.C.—^Riss & Co. V. Association of 
American Railroads, D.C., 23 P.R.D. 
211, 212—^Aktiebolaget Vargos v. 
Clark, D.C., 8 F.R.D. 636, 636. 

Preparation or research of counsel 

(1) Each counsel must prepare his 
own case and not require his opponent 
to do so by a system of interroga¬ 
tories so broad that they would bring 
about this result. 

XJ.S —Close V. Sanderson & Porter, D. 

C. Pa., 13 F.RD. 123, 124. 

(2) Plaintiffs would not be entitled 
to require counsel for defendant to do 
the legal research for plaintiffs' 
counsel; so, plaintiffs were not enti¬ 
tled to require defendant to answer 
interrogatory eliciting all XJnited 
States and Pennsylvania laws, rules, 
and regulations pertaining directly 
or indirectly to treatment of meats 
and similar products by packing com¬ 
panies for destruction and/or preven¬ 
tion of certain organisms in such 
food products. 

XJ.S.—^Kluchenac v. Oswald & Hess 
Co., D.C.Pa., 20 P.R.D. 87. 

Preparation of sximmary of evidezLce 
The Federal Rules of Civil Pro¬ 
cedure, Rule 33, 28 XJ.S.C.A., should 
not be so applied as to require a par¬ 
ty to prepare for his adversary, in 
advance of trial, a complete sum¬ 
mary of evidence which will be pre¬ 
sented at trial of action on merits. 
U.S —Ritepoint Co. v. Secretary Pen 
Co., D.C.N.J., 94 P.Supp. 457. 

91. XJ.S.—Territory of Alaska v. The 
Arctic Maid, D.C.Alaska, 136 P. 
Supp. 164. 

92. XJ.S.—^Klein v. Deader Elec. Corp., 

D. C.IH., 81 F.Supp, 624—Coca Cola 
Co. v. Dixi-Cola Laboratories, D'.C. 
Md., 30 F.Supp. 275. 

Leonia Amusement Corp. v. 
Loew’s Inc., D.C.N.T., 18 P.R.D. 
603—Needles v. F. W. Wool worth 
Co., D.C.Pa., 13 F.R.D. 460—Colo¬ 
rado Mill. & Elevator Co. v. Ameri¬ 
can Cyanamid Co., D.C Mo., 11 P. 
R.D. 580—Hercules Powder Co. v. 
Rohm & Haas Co., D.C.Del., 3 P.R. 
D. 328—Chemical Foundation v. 

952 


XJniversal-Cyclops Steel Corpora¬ 
tion, D.C.Pa., 1 F.R.D. 633—New 
England Terminal Co. v. Graver 
Tank & Manufacturing Corporatjon, 
D.C.R.I., 1 P.B.D. 411—Byers The¬ 
aters V. Murphy, D.C.Va., 1 F.RD. 
286. 

Matter available generally see supra 
§ 680. 

Matter obtainable from available doc- 
Timents 

(1) With regard to interrogatories 
which request information and data 
obtainable from available documents, 
the general rule is that a party 
should not be permitted to compel 
his opponent to make compilations or 
perform research and investigations 
with respect to statistical informa¬ 
tion, which he might make for him¬ 
self by obtaining the production of 
books and documents pursuant to the 
Federal Rules of Civil Procedure, 
Rule 34, 28 XJ.S.C.A., or by doing a 
little footwork. 

XJ.S.—^Konczakowski v. Paramount 
Pictures, Inc., D.C.N.T., 20 P.R.D. 
688 . 

(2) Where books or documents are 
equally available to both parties, one 
party cannot by interrogatories be 
required to undertake auditing, ac¬ 
counting, examination of books, and 
compilation of data, to an undue ex¬ 
tent at his own expense for the sole 
benefit of opposing party and to his 
own possible consequent disadvan¬ 
tage. 

U.S.—Cinema Amusements v. Loew’s, 
Inc., D.C.Del., 7 F.R.D. 318. 

(3) Matter equally available to paj> 
ties generally see supra § 680. 

InformatioxL in codes and symbols 
Generally, interrogatories requiring 
compilation of information in records 
produced for inspection and copying 
are improper, but compilation of in¬ 
formation in code and symbols known 
only to parties interrogated is not im¬ 
proper, unless interpretation of code 
and symbols be made in lieu of mak¬ 
ing the compilation. 

U.S.—Savannah Theatre Co. v. Lucas 
& Jenkins, D.C.Ga., 10 P.R.D. 461. 
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§ 682 . -Results of Investigation or Prep¬ 

aration for Litigation or Trial 

A litigant may not, through Interrogatories, make 
use of his opponent's preparation of his case, or appro¬ 
priate the work product of his opponent’s attorneys. 

The Federal Rules of Civil Procedure, Rule 33, 
28 U.S.C.A., should not be made the vehicle through 
which one litigant may make use of, or pry into, his 


opponent’s preparation of his case;^3 so, a litigant 
cannot compel, through interrogatories, a disclosure 
of knowledge and information acquired in the prep¬ 
aration of a case,®4 or in preparation for defense.^5 
Counsel in a case should not be required, through 
interrogatories, to divulge information obtained in 
preparation for trial,and a party is not entitled 
to invade the work product of the opposing party’s 


93. U.S—Porter v. Montaldo’s, D.C. 
Ohio, 71 F.Supp. 372. 

Hercules Powder Co. v. Rohm & 
Haas Co, D.C.Del, 3 F.R.D. 328— 
Byers Theaters v. Murphy, D.C.Va., 
1 FR.D. 286. 

94. U S.—Onofrlo v. American Beau¬ 
ty Macaroni Co., D.C.Mo., 11 F.R.D. 
181. 

“Discovery should not be abused to 
become an Instrument for obtaining 
knowledge of the opponent's theories 
of the case or the opinions, impres¬ 
sions, or record of mental operations 
of his attorney.” 

U.S.—Hickman v. Taylor, D.C.Pa., 4 
F.R.D. 479, 482, reversed on other 
grounds, C.C.A., 153 P.2d 212, af¬ 
firmed 67 S.Ct. 385, 329 U.S. 495, 91 
L..Ed. 451. 

luformatiolL readily available 

(1) Where realty sought to be con¬ 
demned by the United States was 
open to Inspection by all parties, and 
no information concerning it was 
sought by the owners from the Unit¬ 
ed States, by interrogatories, that 
was not readily available to owners, 
Information sought was necessarily 
Information obtained by the United 
States in preparation of trial of the 
case and was therefore not obtain¬ 
able by interrogatories. 

U.S —^U. S. V. 7,534.04 Acres of Land, 
More or Less, in Bartow and 
Cherokee Counties, Ga., D.C.Ga., 18 
F.R.D. 146. 

(2) Availability of matter general¬ 
ly see supra § 680. 

Investigator’s report 

Party is not required to submit an 
Investigator's report, but may be re¬ 
quired to give notice of facts on 
which it relies, regardless of source 
of its information. 

U.S.—U. S. V. General Motors Coi> 
poration, D.C.I11., 2 F.R.D. 528. 
Kames of Informers 

<1) In action by Secretary of La¬ 
bor to enjoin defendants from violat¬ 
ing Fair Labor Standards Act, disclo¬ 
sure of names of persons who had 
given statements to government in¬ 
vestigators was not essential to as¬ 
sure a fair determination of Issues, 
with due regard being given to de¬ 
fendants' right to prepare their de¬ 
fense properly, so that defendants’ in¬ 
terest in being illumined as to in¬ 
formers was not strong enough to 
overcome the privilege granted in¬ 
formers. 


U.S.—Mitchell V. Roma, C.A.Pa., 265 
F.2d 633. 

(2) Where complaint alleged that 
defendant manufacturer had restrain¬ 
ed interstate commerce by inducing, 
coercing, and compelling independent 
service station operators to enter In¬ 
to, and operate under, contracts in 
violation of anti-trust acts, govern¬ 
ment had privilege of withholding 
name and location of operators or 
competitors who complained to gov¬ 
ernment concerning defendant, and 
therefore government was not re¬ 
quired to answer interrogatories re¬ 
questing such information. 

U.S.—U. S. V. Sun Oil Co., D.C.Pa., 10 
F.R.D. 448. 

(3) Identity and location of wit¬ 
nesses aud others generally see infra 
§ 685. 

95. U.S.—Cunningham v. Mutual 
Life Ins. Co. of New York, D.C.N. 
T., 11 P.R.D. 381—Snyder v. At¬ 
chison, T. & S. F. Ry. Co., D.C.MO., 
7 P.R.D. 738. 

“It is not contemplated that de¬ 
fendant or its attorneys should re¬ 
veal the results of their investiga¬ 
tions.” 

U.S.—Baker v. Yellow Cab Co. of Mo., 
D.C.MO., 12 P.R.D. 84, 85. 

Bocumentaxy evidence accTutuulated 
Interrogatories requesting defend¬ 
ants to attach, as exhibits thereto, 
copies or photostatic copies of all 
witnesses’ statements, photographs, 
and other documentary evidence 
which defendants have accumulated 
in their Investigation were objection¬ 
able. 

U.S.—Cogdlll V. Tennessee Valley Au¬ 
thority, D.C.Tenn., 7 F.R.D. 411. 

Reports in defendant’s possession 

(1) Plaintiff’s interrogatory as to 
what reports defendant had in its pos¬ 
session pertaining to plaintiff’s alleg¬ 
ed casualty was objectionable as call¬ 
ing for information which defend¬ 
ant acquired by investigation for its 
defense. 

U.S.—Snyder v. Atchison, T. & S. F. 
Ry. Co., D.C.MO., 7 F.R.D. 738. 

(2) If reports relative to accident 
were made personally to defendant’s 
counsel, on his examination, for his 
use at trial, such reports were privi¬ 
leged, and defendant was not required 
to answer interrogatories with re¬ 
spect to such reports. 

U.S.—^Potter Title & Trust Co. v. 
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Pennsylvania R. Co., D.C.Pa., 6 F.R. 
D. 609. 

(3) Defendant was not required to 
answer Interrogatory as to whether 
it had obtained written statements 
and as to names of persons from 
whom such statements were obtained, 
in view of fact that defendant had 
right to prepare case without dis¬ 
closing manner of preparation. 

U.S.—O’Brien v. Equitable Life As- 
sur. Soc. of U. S., D.C.MO., 13 F.R. 
D. 475. 

Insurer was not required to an¬ 
swer interrogatory seeking to have 
insurer state names and addresses of 
persons from whom facts relating to 
death of insured leading to Insurer’s 
refusal to pay double Indemnity 
benefits had been obtained, since in¬ 
surer was not required to disclose re¬ 
sults of investigation; Interrogatory 
asking for names and addresses of 
all employees of insurer who investi¬ 
gated circumstances of death of in¬ 
sured was improper as not seeking 
evidence but merely prying into ef¬ 
forts of insurer to prepare its case. 
U.S.—O’Brien v. Equitable Life As- 
sur. Soc. of U. S., supra. 

Blsclosnre oonfined to given individu¬ 
al and incident 

Any disclosure in answer to inter¬ 
rogatory relating to investigations, 
reports, or statements obtained by 
defendant’s attorney in course of pro¬ 
fessional duties touching litigation 
between parties would be confined to 
a given individual and incident, if 
allowed at all. 

U.S.—Smith V. .®tna Life Ins. Co., 
D.C.N.Y., 8 F.R.D. 554. 

Plaintiff rendered nnoonsoloTis In ac¬ 
cident 

Federal Rules relating to interrog¬ 
atories should not be applied in a 
manner designed to encourage laxity 
or to put a premium on laziness, but 
should be liberally construed so as to 
ascertain truth and make facts avail¬ 
able in advance of trial to plaintiff 
who was rendered unconscious in ac¬ 
cident and unable to obtain on-the- 
spot information which was obtained 
by defendant from witnesses and 
which plaintiff's counsel diligently 
tried to secure. 

D.C.—^Newell v. Capital Transit Co., 
D.C., 7 F.R.D. 732. 

96. U.S.—Sunday v. Gas Service Co., 
D.C.MO., 10 F.R.D. 185. 
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attorneys, or to appropriate portions thereof,97 at Rule 33 of the Federal Rules of Civil Procedure, 
least where the information is available through 28 U.S.C.A., does not give a party an absolute right 
his own efforts ;98 but particular interrogatories to obtain either the text or a resume of statements 
have been held not improper as calling for the work which the adverse party has obtained from persons 
product of a party’s counsel.99 whom he or his agents have seen or interviewed.^ 


97. U.S.—Cleminshaw v. Beech Air¬ 
craft Corp.. DC.Del.. 21 P.R.D. 300. 

Particular matters held prlvUegred 
Memoranda of talks with witnesses 
by defendants* lawyer, signed state¬ 
ments made by witnesses, and such 
lawyer's recollection of talks with 
witnesses in course of investigation 
of accident wherein defendants* tug 
capsized with result that five mem¬ 
bers of crew drowned, were privi¬ 
leged as work product of lawyer, 
and hence were not reciuired to be 
disclosed in answer to interrogatory 
filed by administrator of estate of de¬ 
ceased crewman, who was bringing 
suit under the Jones Act. 

US.—Hickman v. Taylor, C.C.A.Pa., 
153 P.2d 212, aflarmed 67 S.Ct. 385, 
329 U.S 495, 91 L.Ed. 461. 

Names of witnesses and others 

(1) Answers would not be required 
to interrogatories, propounded in con¬ 
demnation case to agency of United 
States engaged in river development, 
inquiring as to names of witnesses 
and of persons who had made studies 
of land situation Involved, when de¬ 
fendants merely sought thereby to 
appropriate portions of work prod¬ 
uct of agency's attorneys, and such 
information was available by their 
own efforts. 

U.S.—^U. S. ex rel. Tennessee Val. Au¬ 
thority V. Bennett, D.C.Tenn., 14 
P.R.D, 166. 

(2) Identity and location of wit¬ 
nesses and others generally see infra 
§ 685. 

Special cixcmnstauces or good cause 
held not shown 

U.S —Cunningham v. Mutual Life Ins. 
Co. of New York, D.C.N.T.. 11 F.R. 
D. 331. 

98. U.S.—U. S. ex rel. Tennessee Val. 
Authority v. Bennett, D.C.Tenn., 
14 F.R.D. 166. 

99. U.S —Leding v. U. S. Rubber Co., 
DC.Mont., 23 P.R.D. 220-~Slegel v. 
Yates, D.C.NY., 11 P.R.D. 129. 

Action for personal Ixijuries 
U S.—Gaynor v. Atlantic Greyhound 
Corp., D.C.Pa., 8 P.R.D. 302. 

Basis of allegation of contributory 
negligence 

An interrogatory which sought to 
elicit basis of an allegation of con¬ 
tributory negligence was not outside 
area of discovery as calling for work 
product of an attorney. 

U.S.—Forsythe v. Baltimore & O. R. 

Co,, D.C.Pa., 16 F.R.D. 191. 

Names, addresses, and location of 
witnesses 

In negligence action, interrogatories 
asking whether plaintiff contended 


that an employee of defendant of¬ 
fered to pay any party or witness to 
testify to any matters helpful to de¬ 
fendant In connection with the case 
or to favor defendant In his testimo¬ 
ny and, if plaintiff so contended, re¬ 
questing the names, addresses, and 
locations of the witnesses from whom 
plaintiff obtained such information 
was not objectionable on ground that 
such matters represented the work 
product of plaintiff’s attorneys and 
the results of Investigation made aft¬ 
er the cause of action arose. 

U.S.—B. & S. Drilling Co. v. Hallibur¬ 
ton Oil Well Cementing Co., D.C. 
Tex., 24 P.R.D. 1. 

1. U.S,—^Hazell v. Pennsylvania R. 
Co., D.C.Pa., 15 P.R.D. 282—^Knab v. 
Pennsylvania R. Co., D.C.Pa., 12 
P.R.D. 106. 

Determination by district court 

Whether information sought by in¬ 
terrogatories does or does not consti¬ 
tute texts or r4sum4s of statements 
must be determined by district court. 
U.S.—Hazell v. Pennsylvania R. Co., 
D.C.Pa., 15 P.R.D, 282. 

Bequest for copies held Improper 
U.S.—Shank v. Associated Transport, 
D.C.Pa., 10 P.R.D. 472. 

Oral and written statements 

(1) Defendants who propounded in¬ 
terrogatories to plaintiff could not re¬ 
quire plaintiff to state substance of 
conversations in which oral repre¬ 
sentations were allegedly made by de¬ 
fendants. 

U.S.—Fishermen & Merchants Bank 
V. Burin, D.C.Cal., 11 F.R.D. 142. 

(2) In action against transport cor¬ 
poration for death of motorcyclist, 
plaintiff was not entitled to receive, 
through interrogatories, copies of 
written statements of persons from 
whom defendant obtained informa¬ 
tion, or summaries of their oral 
statements; and plaintiff's interroga¬ 
tories to corporate defendant, re¬ 
questing copy or summary of written 
statement by individual defendant 
to corporate defendant concerning 
fatal accident, were improper. 

U.S.—Shank v. Associated Transport, 
D.C.Pa., 10 F.R.D. 472. 

Statements of witnesses 

(1) An interrogatory asking for the 
substance of statements made by wit¬ 
nesses and employees of defendant to 
defendant will be disallowed in the 
absence of any showing why plain¬ 
tiffs cannot secure this information 
from the witnesses themselves by 
deposition or otherwise. 

U.S.—Creden v. Central R. Co. of 
New Jersey, D.C.N.Y., 1 F.R.D. 168.1 
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(2) Generally a plaintiff is entitled, 
under practice in federal district 
court, in conjunction with permissi¬ 
ble interrogatories, without showing 
good cause, to copies of statements 
of witnesses, if they were not ob¬ 
tained by defendant’s counsel. 

U.S.—^Hen-Ray Food Markets v. Great 
Am. Indem. Co., D.C.Pa., 8 F.R.D. 
549. 

(3) On plaintiff’s interrogatories to 
defendant, defendant cannot be com¬ 
pelled to produce either the originals 
or copies of statements of witnesses, 
taken by defendant’s lawyer in the 
course of his preparation for the 
trial. 

U.S.—Gaynor v. Atlantic Greyhoundi 
Corp., D.C.Pa., 8 F.R.D. 302. 

(4) Where plaintiffs, who brought 
action under the Federal Employers* 
Liability Act, had procured from de¬ 
fendant, by means of interrogatories, 
the names and addresses of witnesses 
from whom statements had been se¬ 
cured by defendant, plaintiffs were 
not entitled to obtain either the text 
or a rdsumd of statements which de¬ 
fendant had obtained from such wit¬ 
nesses, in absence of showing that 
they had proved obstinate or fraudu¬ 
lent or had joined collusively to mis¬ 
represent facts to plaintiffs. 

U.S.—Knab v. Pennsylvania R. Co., 
D.C.Pa., 12 F.R.D. 106. 

(6) In action for injuries sustained 
in automobile accident, where it was 
shown that status of defendants’ 
counsel was that of autonomous at¬ 
torneys, but not that of defendants’ 
employees, and defendants' attorneys 
disclosed all the names of persons 
who were interviewed by them by 
way of preliminary investigation of 
the accident, attorneys were not re¬ 
quired to disclose, by way of discov¬ 
ery, the contents of their private 
files containing statements of such 
witnesses, since material was privi¬ 
leged. 

U.S.—Cogdill V. Tennessee Valley Au¬ 
thority, D.C.Tenn., 7 P.R.D. 411. 

(6) Where, according to pleadings, 
plaintiffs were not present at time of 
railroad crossing collision forming 
basis of action and would have no 
way of knowing how occupants of 
truck approached crossing except on 
information supplied them, plaintiffs 
should not be required to answer in¬ 
terrogatories seeking information as 
to such statements as bystanders and 
others might have given plaintiffs 
touching facts surrounding the col¬ 
lision. 

U.S.—Muth V. Fleming, D.C.Mo., 7 P. 
R.D. 637. 
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However, it has been held that the mere fact that 
the chief purpose of taking statements was to pre¬ 
pare for litigation does not render them unreach¬ 
able by the other party when litigation ensues and 
plaintiff’s interrogatory requesting the substance of 
each conversation between him and any person who 
is alleged to have obtained a statement from him is 
proper.3 

Information obtained from experts specially en¬ 
gaged by one party to advise and assist him in the 
controversy is privileged and is not available to the 
opposing party through interrogatories.^ 

§ 683. Ultimate or Evidentiary Matters or Is¬ 
sues 

An Interrogatory may call for evidentiary, as well as 


ultimate, facts; but some authorities prohibit interro* 
gatories calling for evidentiary details, especially minor 
ones. 

The disclosure sought by interrogatories is not 
limited to ultimate facts, but extends to evidentiary 
facts,5 or to factual details;® and it is no ground 
for objection to an interrogatory that it seeks to 
elicit information relative to evidentiary facts, as 
contrasted with ultimate facts.*^ Interrogatories may 
inquire into the factual or evidentiary basis of a 
party’s allegations,® and may relate to circumstantial 
evidence.9 

Under other authority, information sought on in¬ 
terrogatories does not presuppose or contemplate de¬ 
tails of evidence,and interrogatories directed to¬ 
ward relatively minor evidentiary details, rather 
than important facts, are objectionable,^! although 


Interrog'atories suppressed 

Interrogatories seeking to have de¬ 
fendant railroad company set forth 
copies of statements procured in 
course of investigation from em¬ 
ployees and passengers on train, as 
well as statements taken relating to 
facts and circumstances leading up 
to, or existing at time of, collision 
and inquiring whether a flagman had 
been posted at intersection, did not 
comply with requirements of Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
and would be suppressed. 

U.S.—Herbst v. Chicago, R. I. & P. R. 
Co., D.C Iowa, 10 F.R.D. 14. 

2. U.S.—Hickman v. Taylor, D.C.Pa, 
4 P.R.D. 479, reversed on other 
grounds, C.C.A., 153 F.2d 212, af¬ 
firmed 67 S.Ct. 385, 329 U.S. 495, 
91 KEd 451. 

3. U.S—Chatman v. American Ex¬ 
port Lines, Inc., D.C.N.Y., 20 P.R. 
D. 176. 

Interrogatory as demand 

This IS true even though the inter¬ 
rogatory is treated as a demand un¬ 
der the Federal Rules of Civil Pro¬ 
cedure, Rule 34, 28 U.S.CjV., dealing 
with discovery and inspection. 

U.S.—Chatman v. American Export 
Lines, Inc, supra. 

4- U.S.—American Oil Co. v. Penn¬ 
sylvania Petroleum Products Co., 
DC.R.I., 23 P.R.D. 680—Kluchenac 
V. Oswald & Hess Co., D.C.Pa-, 20 
F.R.D. 87. 

Appraisal of property 
U.S.—U. S. V. Certain Acres of Land 
in Decatur and Seminole Counties, 
Ga., D.C.Ga., 18 P.R.D. 98. 
Interrogatory held proper 

In action by government for sei¬ 
zure and condemnation of drug and 
cosmetic on ground that article was 
misbranded when introduced by 
claimants into interstate commerce, 
Interrogatories addressed to claim¬ 
ants inquiring whether they had 


conducted any clinical tests and, 
if so, name of person conducting tests 
and result, and names of any physi¬ 
cians or dermatologists contacted by 
claimants, was proper, notwithstand¬ 
ing claim that interrogatories repre¬ 
sented an attempt to secure result of 
work performed by experts. 

U.S.—U. S. V. 48 Jars, More or Less, 
of an Article of Drug Labeled Tran- 
quilease, D.C., 23 F.R.D. 192. 

5. U.S.—^Kingsway Press v. Farrell 
Pub. Corporation, D.C.N.Y., 30 F, 
Supp. 775. 

Chenault v. Nebraska Farm Prod¬ 
ucts. D.C.Neb., 9 P.R.D. 529—Nel¬ 
son v. Reid, D.C Fla., 4 F.R.D. 199— 
Byers Theaters v. Murphy, D.C, 
Va., 1 P.R.D. 286. 

Purpose of Buies 

(1) One of purposes of the Fed¬ 
eral Rules providing for discovery 
is to discover evidentiary facts aft¬ 
er action Is started and before trial. 
U.S.—^U. S. V. American Locomotive 

Co., D.aind., 6 P.R.D. 35. 

(2) Purpose generally see supra 
§ 646. 

Effect of amendment of Buie 

“While it is true that prior to the 
1946 amendments to Rule 33 there 
was much respectable authority that 
interrogatories were to be limited to 
the Important facts of the case and 
that evidentiary details might not be 
Inquired into, the 1946 amendments to 
the said Rule expressly provide that 
‘Interrogatories may relate to any 
matters which can be inquired into 
under Rule 26 (b).’ ” 

U.S.—^American Oil Co. v. Pennsyl¬ 
vania Petroleum Products Co., D. 
C.R.I., 23 F.R,D. 680, 684. 
Interrogatory held not objectiona¬ 
ble as calling for evidentiary detail. 
U.S.—^American Oil Co. v. Pennsyl¬ 
vania Petroleum Products Co., su¬ 
pra. 

6. U.S.—^V. D. Anderson Co. v. Hel- 
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' ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 

Nelson v. Reid, D.C Fla., 4 F.R.D. 
199. 

Details as to prior accidents at rail¬ 
road crossing 

U.S.—^Wyatt V. Pennsylvania R. Co., 
D.C.Del., 154 F.Supp. 143. 

Dimenco v. Pennsylvania R. Co., 
D.C.Del., 19 P.R.D. 499. 

7. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 

8. U.S.—B. & S. Drilling Co. v. Hal¬ 
liburton Oil Well Cementing Co., D. 

C. Tex., 24 F.R.D. 1. 

9. D.C.—^Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 F. 
R.D. 360. 

10. U.S.—^Helverson v. J. J. New¬ 
berry Co., D.C.Mo., 16 F.R.D. 330— 
Onofrio v. American Beauty Maca¬ 
roni Co., D.C.Mo., 11 P.R.D. 181— 
Wright V. R. & L. Market, D.C.Mo., 
9 P,R.D. 659—^Batemore, Inc., v. 
Standard Brands, D.C.Mo., 7 P.R. 

D. 455. 

“It was never Intended that a par¬ 
ty should by interrogatories compel 
the adverse party to submit every 
item of evidence he expects to pro¬ 
duce on the trial of the case." 

U.S.—^U. S. V. General Motors Corpo¬ 
ration, D.C.I11., 2 F.R.D. 628, 532. 
Detailed information should be ob¬ 
tained by depositions, and interroga¬ 
tories seeking such Information 
should not be answered. 

U.S.—Onofrio v. American Beauty 
Macaroni Co., D.C.Mo., 11 P.R.D. 
181. 

11. U.S.—^Porter v. Montaldo’s, D.C. 
Ohio, 71 F.Supp. 372—Coca Cola Co. 
V. Dlxi-Cola Laboratories, D.C.Md., 
30 F.Supp. 275. 

Colorado Mill. & Elevator Co. v. 
American Cyanamid Co., D.C.Mo., 
11 F.R.D. 580—U. S. V. General Mo- 
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it is not true, as a matter of law, that all interroga¬ 
tories asking for minor evidentiary details should 
be suppressed.l2 A party may not be required to 
list items of evidence he expects to use;^^ and an 
interrogatory calling on an adverse party to enu¬ 
merate the evidence, on the items thereof, by which 
he expects to prove some ultimate or particular fact 
is objectionable,as is an interrogatory by which 
it is sought to obtain the proof or evidence of a 

party.15 

In this connection, it has been held that the dis¬ 
tinction between a search for evidentiary facts and 
an inquiry into ultimate facts has been abolished ;15 
but a party will not be required to answer an inter¬ 
rogatory which calls for a decision of one of the ulti¬ 
mate issues to be decided by the court or by the 
jury on all the evidence.i-'^ 

§ 684. Circumstances or Cause of Accident or 
Injury 

Interrogatories may generally be propounded as to 
the circumstances or cause of an accident or injury, in¬ 
cluding negligence, contributory negligence, and the con¬ 
dition of the premises. 

Either party is entitled to secure information by 
interrogatory on acts or conduct averred, or relied 
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on, as constituting negligence^s or contributory neg- 
ligence,i-9 except where the circumstances are such 
that answering such interrogatory would constitute 
the expression of an opinion or conclusion.^O Where 
allegations of negligence in the complaint are gen¬ 
eral, defendant is entitled, through interrogatories, 
to some indication of plaintiff’s present information 
about the cause of the accident, without foreclosing 
plaintiff from relying on any additional information 
which may be uncovered later .21 

A plaintiff is entitled to interrogate defendant as 
to the actual facts regarding the condition of the 
premises on which an accident occurred, at or about 
the time thereof and defendant’s interrogatory 
asking whether the conditions described in plaintiff’s 
petition and in a specified interrogatory were plain¬ 
ly visible to plaintiff on the day of the alleged acci¬ 
dent is proper.23 An interrogatory requesting in¬ 
formation as to whether plaintiff’s work was gov¬ 
erned by any rule promulgated by defendasnt and in 
effect at the time of the accident has been held prop- 
er,34 as have interrogatories as to matters tending 
to show notice to a railroad company of conditions 
at a grade crossing and to throw light on its state 
of mind in permitting an allegedly dangerous situa- 


tors Corporation, D.C.I11., 2 F.R.D. 
528. 

“Interrogatories are designed to 
cover the important facts of the case 
and are not concerned with relative¬ 
ly minor evidentiary details. The 
reason for this limitation of the rule 
is obvious. The court is called upon 
to examine the interrogatories "when 
objections are made and it would be 
an undue burden upon the court to 
examine a vast number of interroga¬ 
tories and to conduct an inquiry into 
the relevancy and materiality of 
minor evidentiary details.” 

U.S—Batemore, Inc., v. Standard 
Brands, D.C.Mo., 7 F.R.D. 455, 456. 
“There is a definite limit beyond 
which such detailed demands may 
not go without becoming a vice in 
and of Itself, and likewise resulting 
in other objectionable situations. 
This is especially true where the 
proposing party seeks to secure such 
minor evidentiary details of the 
preparation of his opponent’s case; to 
pry into his opponent’s preparation 
of his own case; or to attempt to 
shift the labor and expense of the 
preparation of his own case to his 
adversary." 

U.S.—^Porter v. Montaldo’s, D.C.Ohio, 
71 F.Supp. 372, 375. 

12. U.S .—Porter v. Montaldo’s, su¬ 
pra. 

13. U.S.—B. & S. Drilling Co. v. Hal¬ 


liburton Oil Well Cementing Co., D. 

C. Tex., 24 F.R.D. 1. 

14. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 

Onofrio v. American Beauty Mac¬ 
aroni Co., D.C.MO., 11 F.R.D. 181. 
D.C.—^Aktiebolaget Vargos v. Clark, 

D. C., 8 F.R.D. 636. 

Interrogatories held not objectionable 
In negligence action, interrogatories 
requesting plaintiff to state in what 
respect it contended that defend¬ 
ant was negligent, including names 
of defendant’s employees plaintiff 
claimed were negligent, acts and 
omissions constituting negligence, 
names, addresses, or locations of each 
witness from whom plaintiff obtained 
information in answering the inter¬ 
rogatories, and Inquiring what knowl¬ 
edge plaintiff contended defendant’s 
employees possessed and how they 
came into possession of such knowl¬ 
edge, were not objectionable on 
ground that they improperly asked 
plaintiff to state evidence on which 
it intended to rely to prove a particu¬ 
lar fact. 

U.S.—B. & S. Drilling Co. v. Hallibur¬ 
ton Oil Well Cementing Co., D.C. 
Tex.. 24 F.R.D. 1. 

16. U.S.—Colorado Mill. & Elevator 
Co. V. American Cyanamid Co., D. j 
C.Mo., 11 F.R.D. 580. | 
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18. U S.—J. Schoeneman, Inc., v. 
Brauer, D.C Mo., 1 F.R.D. 292. 

17. U.S.—Porter v. Montaldo’s, D.C. 
Ohio, 71 F.Supp. 372. 

Tudor V. Leslie, D.C.Mass., 1 F. 
R.D. 448. 

18. U.S.—McBlroy v. United Air 
Lines, Inc., D.C.Mo., 21 F.R.D. 100 
—^Prescan v. Aliquippa & Southern 
R. Co., D.C.Pa., 16 F.R.D. 272—For¬ 
sythe V. Baltimore & O. R. Co., D.C, 
Pa., 16 P.R.D. 191—Needles v. F. 
W. Woolworth Co., D.C.Pa., 13 F. 
R.D. 460. 

19. U.S.—Chatman v. American Ex¬ 
port Lines, Inc., D.C.N.T., 20 F.R. 
D. 176—^Kyker v. Malone Freight 
Lines, D.C.Tenn., 17 F.R.D. 393— 
Prescan v. Aliquippa & Southern 
R. Co., D.C.Pa., 16 F.R.D. 272— 
Needles v. F. W. Woolworth Co., 
D.C.Pa., 13 P.R.D. 460. 

20. U.S.—Bogen v, Friedman, D.C. 
Pa., 10 P.R.D. 231. 

Opinions and conclusions generally 
see infra §§ 686, 687. 

21. U.S.—Gerber v. U. S. Lines Co., 
D.C.N.T., 16 F.R.D. 500. 

22. U.S.—Needles v. F. W. Wool- 
worth Co., D.C.Pa., 13 F.R.D. 460. 

23. U.S.—^Helverson v. J. J. New¬ 
berry Co., D.C.MO., 16 F,R.D. 330. 

24. U.S.—Jones v. Pennsylvania B. 
Co., D.C.I11., 7 F.B.D. 662. 
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tion to remain in the face of repeated protests and 

warnings.25 

On the other hand, a party will not be required 
to adopt or reject, under oath, by answers to inter¬ 
rogatories, the observations and recollections of the 
actual witnesses to an accident ;26 and an interroga¬ 
tory as to the reason why a train came to a stop, 
allegedly sudden, violent, and unusual, at the time 
and place referred to in the complaint, has been held 
improper.^7 Interrogatories the net result of which 
would be to commit defendant to a particular cause 
of the accident have been amended so as to ask 
whether defendant would claim that one or more 
of enumerated causes may have caused, or con¬ 
tributed to, the accident.28 

Time of report. In an action for personal injuries, 
interrogatories dealing with the time of the report to 
defendant of the accident have been held proper.29 


Third-party defendants asserting against plaintifFs 
claim the defenses of contributory negligence and as¬ 
sumption of risk may require plaintiff to answer in¬ 
terrogatories as to those defenses, but not interroga¬ 
tories which do not specifically point to them.30 

§ 685. Identity and Location of Witnesses 
and Others 

Interrogatories may be used to obtain the names 
and addresses of persons having knowledge of reievant 
facts; but under some authorities information as to wit¬ 
nesses to be called at the trial may not be so obtained. 

Under the Federal Rules of Civil Procedure, Rules 
26 and 33, 28 U.S.C.A., interrogatories may be used 
to obtain the names and addresses of persons who 
have, or may have, knowledge of facts pertaining 
or relevant to the occurrence or transaction out of 
which the cause of action arose,particularly 


25. U.S.—^Wyatt v. Pennsylvania B. 
Co., D.C.Del., 154 P.Supp. 143. 

26. U.S.—Bechak v. Conemaugh & 
Black Lick R. Co.. D.C.Pa., 18 P.R. 
D. 147—Shechtman v. Pennsylvania 
R. Co., D.C.Pa., 16 F.R.D. 459. 

27. U.S.—Hudgins v. Georgia South¬ 
ern & F. Ry. Co., D.C.Ga., 16 F.R.D. 
243. 

28. U.S.—^Merill v. United Air Lines, 
Inc., D.aN.Y., 151 F.Supp. 104. 

29. U.S.—Creden v. Central R. Co. 
of New Jersey, D.C,N.T., 1 F.R.D. 
168. 

30. U.S.—Schonberger v. Blumen- 
kranz of Lakewood, N. J., Inc., D. 

C. N.J., 23 F.R.D. 16. 

31. U.S.—^Fannin v. Baltimore & O. 
R. Co., C.A.Ohio, 253 P.2d 173. 

B. & S. Drilling Co. v. Hallibur¬ 
ton Oil Well Cementing Co., D.C. 
Tex., 24 F.R.D. 1—^American Oil Co. 
V. Pennsylvania Petroleum Prod¬ 
ucts Co., D.C.R.I., 23 F.R.D. 680— 
Stone V. Marine Transport Lines, 
Inc., D.C.Md., 23 F.R.D. 222—Rich¬ 
ards V. Maine Cent. R. R., D.C.Me., 
21 F.R.D. 695—Cannaday v. Cities 
Service Oil Co., D.C.N.T., 19 F.R.D. 
261—Cohen v. Proctor & Gamble 
Distributing Co., D.C.Del., 18 F.R, 

D. 301—Reneau v. Panhandle East¬ 
ern Pipe Line Co., D.C.Mo., 12 F.R. 
D. 267—^Baker v. Yellow Cab Co. of 
Mo., D.C.MO., 12 F.R.D. 84—Bar- 
rows V, Koninklijke Luchtvaart 
Maatschappij, D.C.N.Y., 11 F.R.D. 
400—Grogan v. Pennsylvania R. 
Co., D.C.N.Y., 11 F.R.D. 186—Mc¬ 
Namara v. Erschen, D.C.Del., 8 F. 
R.D. 427—General Motors Corp. v. 
California Research Corp., D.C.Del., 
8 F.R.D. 668—Cogdill v. Tennessee 
Valley Authority, D.C.Tenn., 7 F. 
R.D. 411—^U. S. V. Columbia Steel 
Co., D.C.Del., 7 F.R.D. 183—Wal¬ 
ling V. Richmond Screw-Anchor Co., 


D.C.N.Y., 4 F.R.D. 266—Whitkop V. 
Baldwin, D.C.Mass, 1 F.R.D. 169. 
D.C.—Aktiebolaget Vargos v. Clark, 
D.C., 8 F.R.D. 636. 

N.J.—^Muir V. Anderson, 81 A.2d 612, 
14 N.J.Super. 231. 

WeU-recogiLlzed purpose of Interroga¬ 
tories 

U.S.—Caldwell-Clements, Inc., v. Mc¬ 
Graw-Hill Pub. Co., D.C.N.Y., 12 
F.R.D. 631. 

Particular persons 

(1) Defendant's employees who 
were present but who did not see the 
accident. 

U.S.—Creden v. Central R. Co. of 
New Jersey, D.C.N.Y., 1 F.R.D. 168. 

(2) Installer and maintainer of 
eauipment. 

U.S.—Batemore, Inc., v. Standard 
Brands, D.C.Mo., 7 F.R.D. 465. 

(3) Members of train crew. 

U.S.—^Hudgins v. Georgia Southern 
& F. Ry. Co., D.C.Ga., 16 F.R.D. 243. 

(4) Passengers filing written com¬ 
plaints of porter’s conduct with pull- 
man car company. 

U.S.—Hayman v. Pullman Co., D.C. 
Ohio, 8 P.R.D. 238. 

(6) Persons involved in prior acci¬ 
dents. 

U.S.—Dimenco v. Pennsylvania R. 
Co., D.C.Del., 19 F.R.D. 499. 

(6) Persons preparing certain in¬ 
formation requested in anti-trust 
suit. 

U.S.—Caldwell-Clements, Inc. v, Mc¬ 
Graw-Hill Pub. Co., D.C.N.Y., 12 F. 
R.D. 631. 

(7) Persons to whom sales were 
made. 

U.S.—Bowles V. Gabel, D.C.Mo., 6 F. 
R.D. 612. 

(8) If plaintiif in suit under Fed¬ 
eral Employers’ Liability Act was 
examined by carrier’s physician, he 

957 


was entitled to name and address of 
such physician. 

U.S.—Dugger v. Baltimore & O. R. 
Co., D.C.N.Y., 6 F.R.D. 834. 

(9) Plaintiff crewman, in suit 
against defendant owner of steam¬ 
ship for Injuries occurring on vessel, 
was entitled to answers to interroga¬ 
tory requesting name, capacity, and 
address of officers and crew mem¬ 
bers on board at time of alleged in¬ 
jury and as to whether they were 
still in defendant's employ. 

U.S.—^Vermilyea v. Chesapeake & O. 
Ry. Co., D.C.Mich., 11 P.R.D. 266. 

(10) In action Tor injuries suffered 
by plaintiff from use of defendant’s 
product, interrogatories which re¬ 
quested answer from defendant as to 
persons who may have been injured 
in other Instances from use of prod¬ 
uct were proper matters for disclo¬ 
sure. 

U.S.—Cohen v. Proctor & Gamble Dis¬ 
tributing Co., D.C.Del., 18 F.R.D. 
301. 

FosBlblllty of other persons 
Where plaintiff’s interrogatory 
asked for the names and addresses of 
any and all agents, servants, and em¬ 
ployees of defendant who inspected 
or examined the gas meter or gas 
pipes and connections, and defendant 
in its answer gave the names and 
addresses of such persons known by 
it and stated that there "may” be 
others, so as not to be foreclosed if 
others should be found, defendant 
would not be compelled to furnish 
further answer to such interrogato¬ 
ry. 

U.S.—Sunday v. Gas Service Co., D. 
C.Mo., 10 F.R.D. 185. 

Criminal statute not violated 
To require carrier to furnish in¬ 
jured employee names of persons 
from whom currier had obtained 
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where answers to such interrogatories will facilitate A request for such information, however, may 
future examinations before trial.32 This principle be denied where to allow it might bring about ob- 
has been applied with respect to persons who have stacks to the attendance of such persons as witnesses 
given information or statements to either party,^^ at the trial and the party making the request fails 
and to persons taking such statements,34 as well as to show that if the interrogatories are not answered 
to persons whom a party or his agents have inter- he will be handicapped in his preparation for trial.39 
viewed;35 and a party may be entitled to know, Also, particular interrogatories involving expert 
through interrogatories, who has possession of a opinion have not been allowed nor have inter¬ 
writing or memorandum.36 If such an interrogatory rogatories asking the names of persons who, having 
is too broadly drawn, it may be limited by the received certain information, are now of the opinion 
court,37 or an objection thereto may be sustained ^^.t the specified averments of the complaint are 
without prejudice to the filing of a narrower inter- 

rogatory on a showing of good cause.38 It has broadly been held that, within the discretion 


statements concerning accident would 
not violate statute making it a crim¬ 
inal offense to attempt to prevent any 
person from voluntarily furnishing 
information concerning an accident 
to a person in interest. 

U.S.—^Dugger v. Baltimore & O. R. 
Co., D.C.N.Y., 6 F.R.D. 334. 

Parties to oral agreements 
Where complaint alleged that de¬ 
fendant manufacturer had entered in¬ 
to written and oral contracts and 
agreements with Independent service 
station operators in violation of anti¬ 
trust laws, defendant was not enti¬ 
tled to compel government specifical¬ 
ly to Identify other parties to such 
oral agreements or understandings 
and fix time and place they were 
made. 

U.S—U. S. v. Sun Oil Co., D.C.Pa., 
10 F.R.D. 448. 

Requirement of investigation 

In action against railroad company 
to set aside release of liability for in¬ 
juries sustained by plaintiff while in 
company’s employ, company would 
be required to answer interrogato¬ 
ries asking for names and addresses 
of company officers or employees 
having any knowledge of the acci¬ 
dent, as against contention that 
thereby company would be required 
to make an investigation. 

U.S.—Ryan v. Lehigh Val. R. Co., D. 
C.N.T., 5 P.R.D. 399. 

82. U.S.—Compagrnie Continentals 
D’Importation v. Pacific Argentine 
Brazil Line, D.C.N.T., 1 F.R.D. 388. 

33. U.S.—Shank v. Associated Trans¬ 
port, D.C.Pa., 10 P.R.D. 472—Jones 
V. Pennsylvania R. Co., D.C.Ill., 7 
F.R.D. 662—^Dugger v. Baltimore 
& O. R. Co., D.C.N.Y., 6 F.R.D. 334. 

Report of accident 
U.S.—Creden v. Central R. Co. of New 
Jersey. D.C.N.Y., 1 F.R.D. 168. 

Names or facts 

In Injury action, plaintiff was en¬ 
titled to know names of persons giv¬ 
ing statements, oral or written, or 
was entitled to know facts sought 


by interrogatory which in effect 
asked for production of copies of 
documents or for summary of oral 
statements, but was not entitled to 
know both, and objection to inter¬ 
rogatory would be sustained. 

XJ.S.—Wolf V. Dickinson, D.C.Pa., 16 
F.R.D. 250. 

Operation of vehicle while nnder in¬ 
fluence of liquor 

In action against transport cor¬ 
poration for death of motorcyclist, 
plaintiff was entitled to answer to 
interrogatories as to names and ad¬ 
dresses of persons from whom de¬ 
fendant obtained information that 
plaintiff was operating motorcycle 
while under influence of liquor at 
time of accident, as alleged in an¬ 
swer. 

U.S.—Shank v. Associated Transport, 
D.C.Pa., 10 F.R.D. 472. 

Injury on. vessel 

(1) Written interrogatory by sea¬ 
man, in his action for negligence and 
unseaworthiness of defendants' ves¬ 
sel, seeking names, addresses, and 
ratings of witnesses to occurrences 
referred to In complaint, and wheth¬ 
er statements had been obtained from 
them, would be granted, as informa¬ 
tion properly within scope of the Fed¬ 
eral Rules of Civil Procedure, Rule 
33, 28 U.S.CJV.. 

U.S.—Cannaday v. Cities Service Oil 
Co., D.C.N.Y., 19 F.R.D. 261. 

(2) In action for injuries sustained 
aboard vessel allegedly owned, op¬ 
erated, or controlled by defendants, 
defendants were entitled to obtain, 
by interrogatories, information as to 
names and addresses of persons from 
whom statements had been procured 
concerning relevant facts; but they 
were not entitled to obtain names of 
persons “known to” plaintiff's repre¬ 
sentative to have knowledge of rele¬ 
vant facts or to have witnessed ac¬ 
cident, where defendants were to re¬ 
ceive names and addresses of per¬ 
sons from whom statements had been 
procured, and did not contend that 
plaintiff’s attorneys had personal 
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knowledge of the accident; nor were 
they entitled to obtain identity and 
location of persons who procured 
statements concerning relevant facts 
and had custody of such statements, 
in absence of showing that persons 
from whom plaintiff's attorneys re¬ 
ceived statements were not available 
for questioning by defendants. 

U.S.—Klop V. United Fruit Co., D.C. 
N.Y., 18 F.R.D. 310. 

34. U.S.—Jones v. Pennsylvania R. 
Co., D.C.Del., 7 F.R.D. 662. 

Report of aooldeut 

U.S.—Creden v. Central R. Co. of 
New Jersey, D.C.N.Y.. 1 F.R.D. 
168. 

35. U.S.—^Knab v. Pennsylvania R. 
Co., D.C.Pa., 12 P.R.D. 106. 

33. U.S.—U. S. V. Sun Oil Co., D.C. 

Pa, 10 P.R.D. 448. 

Violation of anti-trust laws 
U.S.—^U. S. V. Sun Oil Co., supra. 

37. U.S.—Barrows v. Koninklijke 
Luchtvaart Maatschappij, D.C.N.Y., 
11 F.R.D. 400. 

38. U.S.—Stone v. Marine Transport 
Lines, Inc., D.C.Md., 23 F.R.D. 222 

38. U.S.—U. S. V. Matles, D.C.N.Y., 
19 F.R.D. 319. 

40. Appraisals of property 
Interrogatories, propounded by 

property owner seeking names, ad¬ 
dresses, and position of persons and 
firms from whom government had 
obtained appraisals with respect to 
their expert opinion as to valuation 
of property which was subject of con¬ 
demnation, so as to enable owner to 
obtain expert opinion of witnesses 
trained in valuation of real estate 
and hired by government to fix a 
value and presumably to testify for 
it at trial of the cause, were not al¬ 
lowed. 

U.S.—Hickey v. U. S., D.C.Pa., 18 F. 
R.D. 88. 

41. U.S.—General Motors Corp. v. 
California Research Corp., D.C.Del., 
8 P.R.D. 668. 

Opinions generally see infra S§ 686, 
687. 
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of the court,42 interrogatories may be used to obtain 
the disclosure of names and addresses of witnesses.43 
Under other authority, a party need not disclose the 
identity of trial witnesses as such,44 or state what 
witnesses he will call,46 and a party is not entitled 
to the names of the witnesses by whom relevant 
facts will subsequently be proved,46 especially where 
he is in as good position as the opposing party to 
know, or find out, who the witnesses were.47 So, an 
interrogatory requesting the opposing party to state 
the names and addresses of all witnesses whom he 
intends to use at the trial of the case is objection¬ 
able ;4S and an interrogatory asking that defendant 
give the names and addresses obtained by defendant 
of all persons who were, or claim to have been, 
witnesses to a fire has been held an invasion of 
counsel's private files and a violation of public 
policy.49 


Interrogatories seeking the names of persons or 
corporations may be allowed in part and disallowed 
in part.5® Present whereabouts of persons may be 
required to be given so far as known and a party 
may be required to furnish only information which 
he had prior to the casualty complained of.®^ 

Names and addresses of persons as privileged or 
confidential matter are discussed generally infra 
§ 688, and with respect to the opposing party's prep¬ 
aration for trial, or an attorney's work product, 
supra § 682. 

§ 686. Opinions, Contentions, and Conclu¬ 
sions 

The more numerous authorities hold that an inter¬ 
rogatory may not call for opinions, conclusions, or a 
party's contentions. 

Under a number of authorities, an interrogatory 


42. U.S.—^Walsh V. Pullman Co., D. 
C Mass., 9 P.R.D. 107—^Moorman v. 
Simon, D.C.Mo., 8 F.R.D. 328. 

43. U.S.—Kingsway Press v. Farrell 
Pub. Corporation, I).C.N.Y., 30 F. 
Supp. 776—F. & M. Skirt Co. v. A. 
Wimpfheimer & Bro., D.C.Mass., 25 
F.Supp. 898—^Nichols v. Sanborn 
Co., D.C.Mass., 24 F.Supp. 908. 

Johnson v. Queen City Coach Co., 
D.C.Tenn., 9 FR.D. 686—Chenault 
V. Nebraska Farm Products, D.C. 
Neb., 9 P.R.D. 529—Walsh v. Pull¬ 
man Co., D.C Mass., 9 P.R.D. 107— 
Dugger V. Baltimore & O. R. Co., 
D.CN.T., 5 P.R.D. 334—Roth v. 
Paramount Film Distributing Corp., 
DC.Pa., 4 F.RD. 302—Stern v. Ex¬ 
position Greyhound, D.C.N.T., 1 F. 
R.D. 696—Byers Theaters v. Mur¬ 
phy, D.C.Va., 1 FR.D. 286. 

Eyewitness to accident or occurrence 
U.S.—Cannaday v. Cities Service Oil 
Co., D.C.N.Y., 19 F.R.D. 261—Baker 
V. Yellow Cab Co. of Mo., D.C.Mo., 
12 F.R.D. 84—^Pacific Intermountain 
Exp. Co. V. Union Pac. R. Co., D.C. 
Mo., 10 F.R.D. 61—Creden v. Cen¬ 
tral R. Co. of New Jersey, D.C.N. 
Y., 1 P.R.D. 168. 

Public policy 

The court may deny a motion to se¬ 
cure names of witnesses where to 
provide such a list would be contrary 
to public policy, as where the defense 
in an action on a fire insurance poli¬ 
cy is that plaintiff set the fire, and 
where the state, using the same wit¬ 
nesses, intends to prosecute plaintiff 
for arson. 

U.S.—Penn v. Automobile Ins. Co., D. 
C.Or., 27 F.Supp. 336. 

44. U.S.—^McNamara v. Erschen, D. 
C.Del., 8 P.R.D. 427—Cogdill v. Ten¬ 
nessee Valley Authority, D.C.Tenn., 
7 P-RJO. 411. 


45. U.S.—B. & S. Drilling Co. v. Hal¬ 
liburton Oil Well Cementing Co, 
D.C.Tex., 24 P.R.D 1—Aetna Life 
Ins. Co. V. Little Rock Basket Co., 
D.C.Ark.. 14 F.R.D. 383. 

46. U.S.—General Motors Corp. v. 
California Research Corp., D.C Del., 
8 F.R.D. 668—^McNamara v. Er¬ 
schen, D.C.Del., 8 P.RD. 427. 

N.J.—Muir V. Anderson, 81 A 2d 612, 
14 N.J.Super. 231. 

Proof of affirmative defenses 

Defendants would not be compelled 
to answer discovery interrogatory 
seeking identity of persons by whom 
they proposed to prove their conten¬ 
tions with respect to their affirmative 
defenses relating to plaintiff's al¬ 
leged sole, proximate, or remote con¬ 
tributory negligence, because they 
should not be required to turn over 
to plaintiff in advance of trial evi¬ 
dence they expect to rely on as de¬ 
fense to suit. 

U.S.—^Kyker v. Malone Freight Lines, 
D,C.Tenn., 17 P.R.D. 393. 

47. U.S.—Moorman v. Simon, D.C. 
Mo,., 8 P.R.D. 328. 

Matters available generally see supra 
§ 680. 

48. U.S.—Cogdill v. Tennessee Valley 
Authority, D.C.Tenn., 7 F.R.D. 411. 

Substantial weight of authority 
U.S.—Richards v. Maine Cent. R. R., 
D.C.Me., 21 P.R.D. 696. 

Season for rule 

Defendant could not be asked to 
commit himself in advance to use 
certain designated witnesses. 

Xj.s.—Cogdill V. Tennessee Valley 
Authority, D.C.Tenn., 7 P.R.D. 411. 
Proof of speoiflo fact 

Interrogatory demanding a list of 
witnesses whom adverse party ex¬ 
pects to call at trial to prove some 
specific fact is objectionable. 
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D.C.—^Aktiebolaget Vargos v. Clark, 
D.C., 8 P.R.D. 635. 

49. U.S.—Sunday v. Gas Service Co., 
DC.MO., 10 F.R.D. 185 

50. Action for assault on crew 
member by fellow member 

U.S.—Stone v. Marine Transport 
Lines, Inc., D.C.Md., 23 F.RD. 222. 
In action for breach of express 
warranty by defendant in sale of 
glue to plaintiff, defendant would 
not be compelled to answer inter¬ 
rogatories requesting names and ad¬ 
dresses of each of its subsidiary cor¬ 
porations together with nature of 
business carried on by each, where 
it appeared that no affiliated subsid¬ 
iary of defendant had actually man¬ 
ufactured or sold glue; where plain¬ 
tiff propounded interrogatories re¬ 
questing names and addresses of 
furniture manufacturers who had 
discontinued use of glue, together 
with their reasons therefor, and re¬ 
quested as well, a list of manufac¬ 
turers who were presently using 
glue, defendant would be required to 
state names of parties to whom it 
had sold glue at about same time as 
sale to plaintiff, but in other respects 
interrogatory would be disallowed; 
where plaintiff’s Interrogatory re¬ 
quested name and address of each 
officer and employee in charge of de¬ 
velopment and production of glue 
before it was offered for sale to pub¬ 
lic, answer giving names and titles 
was sufficient, since necessary con¬ 
clusion from answer was that those 
named were in charge of develop¬ 
ment and production. 

U.S.—Sikes Co. v. Swift & Co., D.a 
N.Y., 11 F.R.D. 315 

51. U.S.—Stone v. Marine Transport 
Lines, Inc., D.C.Md., 23 F.R.D. 222. 

52. U.S.—Stone v. Marine Trans¬ 
port Lines, Inc., supra. 
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may not call for, or require, the expression of an ( opinion;®® and an interrogatory which calls for, 


53. U.S—^McCord v. Atlantic Coast 
Line R. Co., C.A.Ga., 185 r.2d 603. 

Porter v. Montaido’s, D.C Ohio, 
71 F Supp. 872—Mullins v. De Soto 
Securities, D.C La., 45 P.Supp. 871, 
affirmed in part and reversed In 
part on other grounds, CC.A., 136 
P.2d 65—Thomas French & Sons 
V. Carleton Venetian Blind Co., D. 
CN.T., 80 F.Supp. 903—Coca Cola 
Co. V. Dixi-Cola Laboratories, D.C. 
Md., 30 F.Supp. 275—Landry v. 
O’Hara Vessels, D.C.Mass., 29 F. 
Supp. 423—Caggiano v. Socony 
Vacuum Oil Co., D.C.Mass., 27 F. 
Supp. 240. 

Schotthofer v. Hagstrom Const. 
Co., D.C.I11., 23 F.II.D. 666—Rich- 
ards V. Maine Cent. R. R., D.C.Me., 
21 P.R.D. 590—^Hudgins v. Georgia 
Southern & F. Ry. Co., D.C.Ga., 16 
F.R.D. 243—Robinson v. Tracy, D. 
C.Mo., 16 F.R.D. 113—Mall Tool 
Co. V. Sterling Varnish Co., D.C. 
Pa., 11 F.R.D. 576—Onofrio v. 
American Beauty Macaroni Co., D. 
C.Mo., 11 F.RD. 181—^Fishermen 
& Merchants Bank v. Burin, D.C. 
Cal., 11 F.R.D. 142—Picking v. 
Pennsylvania R, Co., D.C.Pa., 11 
F.R.D. 71, appeal dismissed, C.A., 
201 F.2d 672, certiorari denied 73 
S.Ct. 1144, 345 U.S. 1000, 97 L.Bd. 
1406, rehearing denied 74 S.Ct. 18, 
346 U.S. 843, 98 L.Bd. 363—Rub- 
sam V. Bta.rley C. Loney Co., D.C. 
Mich., 10 P.R.D. 344—Bugen v. 
Friedman, D.C.Pa., 10 F.RD. 231 
—General Motors Corp. v. Cali¬ 
fornia Research Corp., D.C.Del., 8 
F.R.D. 668—Sutherland Paper Co. 
V. Grant Paper Box Co., D.C.Pa., 8 
P.R.D. 416—^Moorman v. Simon, D. 
C.Mo., 8 P.R.D. 328—Snyder v, At¬ 
chison, T. & S. F. Ry, Co., D.C. 
Mo., 7 F.R.D. 738—Cinema Amuse¬ 
ments V. Loew’s, Inc,, D.C.Del., 7 
P.R.D. 318—U. S. V. Columbia Steel 
Co., D.C.Del., 7 F.RD. 183—Wal¬ 
ling V. Perry, D.C.Pa., 6 P.R.D. 654 
—Hercules Powder Co, v. Rohm & 
Haas Co., D.CDel., 3 F.RD. 328— 
Canuso v. City of Niagara Falls, 
D.C.N.Y., 4 F.R.D. 362—Blanc v. 
Smith, D.C.Iowa, 3 P.R.D. 182— 

U. S. V. General Motors Corpora¬ 
tion, D.C.Del., 2 F.R.D. 628—Carter 
Bros. V. Cannon, D.C.Tenn., 2 F.R. 
D. 174—Chemical Foundation v. 
Universal-Cyclops Steel Corpora¬ 
tion, D.C.Pa., 1 F.RD. 633—^J. 
Schoeneman, Inc. v. Brauer, D.C. 
Mo., 1 P.R.D. 292—Byers Theaters 

V. Murphy, D.C.Va., 1 F.RD. 286— 
Doucette v. Eastern States Transp. 
Co., D.C.Mass., 1 F.R.D. 66—^Dou¬ 
cette V. Howe, D.C.Mass., 1 F.RD, 
18. 

D.C.—Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 F. 
RD. 360. 

“The purpose of Interrogatories is 
to elicit facts [and not opinions].“ 


U.S.—Hoak V. Empire Steel Corp., D. 

COhio, 5 F.RD. 330, 331. 

Majority of cases 

U.S.—^Kyker v. Malone Freight 

Lines, D.C.Tenn., 17 F.R.D. 393. 
Bala applicable to party and bis at¬ 
torneys 

U.S.—Baker v. Yellow Cab Co. of 
Mo., D.C.MO., 12 F.R.D. 84. 

Names of persons bolding opinions 
U.S.—General Motors Corp. v. Cali¬ 
fornia Research Corp., D.C.Del., 8 
F.RD. 668. 

Opinions based on examination or 
comparison of documents 
U.S.—General Motors Corporation v. 
California Research Corporation, 
D.C.Del., 9 F.R.D. 668. 

Opinion urged as estoppel or evi¬ 
dence 

Answers to Interrogatories pro¬ 
pounded in condemnation case to 
agency of United States, which 
would have called for expressions of 
opinion which might later be urged 
against agency by way of estoppel 
or as evidence before commissioners 
in relation to extent of taking and 
compensation to be awarded there¬ 
for, would not be reoulred. 

U.S.—U. S. ex rel. Tennessee Val. 
Authority v. Bennett, D.C.Tenn., 
14 F.R.D. 166. 

Principle inapplicable to contentions 
or mental operations 
This principle does not mean that 
It is improper to inquire as to the 
contentions of an opposing party, 
or as to his mental operations. If 
they are germane to a relevant issue 
or issues in the action. 

D.C,—^Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 
F.RD. 350. 

Matters held to call for opinion 

(1) Construction of patent claim. 
U.S.—^Rubsam v. Harley C. Loney 

Co„ D.C.Mich.. 10 F.R.D. 344—Gen¬ 
eral Motors Corp. v. California Re¬ 
search Corp., D.C.Del., 8 F.RD. 
668—^Hoak v. Empire Steel Corp., 
D.C.Ohio, 5 F.RD. 330—^Hercules 
I Powder Co. v. Rohm & Haas Co., 

1 D.C.Del., 3 F.R.D. 328. 

(2) Contributory negligence of 
plaintiff and assumption of risk. 

U.S.—^Ryan v. Lehigh Val. R Co., D. 

C,N,Y., 6 P.RD. 399. 

(3) Solvency of decedent's estate. 
U.S,—Wolf V. United Air Lines, D.C. 

Pa., 9 F.R.D. 271. 

(4) Speed of defendant, and his in¬ 
tention, at time of motor vehicle col¬ 
lision. 

U.S.—^Moorman v. Simon, D.C.Mo., 8 
P.R.D. 328. 

(6) In bankruptcy trustee’s action 
for reclamation or money value of 
property transferred by bankrupt to 
defendant, defendant’s interroga- 
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I tories, asking plaintiff for Itemiza- 
I tion and valuation of goods owned 
by bankrupt at time of transactions, 
itemization of disposition of moneys 
paid bankrupt by defendant, and 
statement of whether plaintiff knew 
or believed that bankrupt’s books 
and records were inaccurate. 

U.S.—^Klein v. Leader Elec. Corp., D. 
C.I11.. 81 F.Supp. 624. 

(6) In action for injuries sustain¬ 
ed in fall on defendant’s premises, 
defendant would not be required to 
answer interrogatory requesting dis¬ 
closure of any defect, Inadequacy, or 
condition of disrepair disclosed in 
Inspection, if any, by him or his 
agents or insurance carrier of the 
premises where accident occurred, 
since interrogatory required opinion 
and conclusion answer. 

U.S.—^Needles v. F. W. Wool worth 
Co., D.aPa., 13 F.R.D. 460. 

Opinion held not oaUed for 

(1) Interrogatories which, consid¬ 
ered In broader and more liberal 
sense, did not call for opinion of one 
answering, but only what he saw 
and understood, were required to be 
answered. 

U.S.—Thomas French & Sons v. 
Carleton Venetian Blind Co., D.C.N. 
Y., 80 F.Supp. 903. 

(2) In action for adjudication 
that plaintiff was prior Inventor of 
I electrical connectors, interrogatory 
seeking to ascertain standards ap¬ 
plied by defendants as basis for re¬ 
jection or acceptance of finished 
product of manufacture was not ob¬ 
jectionable as calling for opinion and 
not facts. 

U.S.—Carlson v. Matthyssa D.C.N. 
Y., 16 F.RD. 60. 

(3) Interrogatory requiring de¬ 
fendants to specify booking difilcul- 
tles in relationship with theaters in 
Denver area during specified period, 
“i. e., where the pictures were re¬ 
quested but not available, and where 
available pictures could not be book¬ 
ed’’ was not objectionable as calling 
for opinions and not relevant facts. 
U.S.—Cinema Amusements v. Loew’s, 

Inc., D.C.Del., 7 F.RD. 318. 

(4) In suit to enjoin infringement 
of plaintiff’s exclusive licenses under 
patents on balancing weights for au¬ 
tomobile wheels, plaintiff's interrog¬ 
atory as to numbers of defendant's 
owned or controlled patents covering 
each tsrpe of weight manufactured 
and sold by defendant was not ob¬ 
jectionable as asking for opinion 
rather than factual answer. 

U.S.—^Rubsam v. Harley C. Loney 
Co., D.aMich., 10 F.RD. 844. 

(6) Other interrogatories. 

U.S.—Canuso v, City of Niagara 
Falls, D.C.N.Y., 4 F.R.D. 862. 



35A C. J. S, 


FEDERAL CIVIL PROCEDURE § 686 

or requires, a conclusion on the part of the party authorities 8 and under other authority, there is 
interrogated,54 or his contentions^^ or arguments,®® nothing in the Federal Rules of Civil Procedure, 28 
is likewise improper; and factual disclosure or in- U.S.C.A., to require a holding that matters of opin- 
formation should be the aim of interrogatories, as or contentions may never be called for by inter- 
distinguished from opinions or conclusions.67 rogatory.69 and in passing on such objections the 


On this matter, however, there 

64. U.S.—^Klein v. Leader Elec. 
Corp., D.C.I11., 81 F.Supp. 624— 
Porter v. Montaldo’s, D.C.Ohlo, 71 
F.Supp. 372. 

Schotthofer v. Hagrstrom Const. 
Co., DC Ill., 23 F.R.D. 666—Rich¬ 
ards V. Maine Cent. R. R., D.C.Me., 
21 F.R.D. 590—O’Brien v. Equita¬ 
ble Life Assur. Soc. of U. S., D.C. 
Mo., 13 F.R.D. 475—Needles v. F. 
W. Woolworth Co., D.C.Pa., 13 F. 
R.D. 460—Colorado Mill. & Eleva¬ 
tor Co. V. American Cyanamid Co., 
D.C.Mo., 11 F.R.D. 580—Mall Tool 
Co. V. Sterling Varnish Co., D.C. 
Pa., 11 P.R.D. 676—^Kraft v. Wash¬ 
ington & Jefferson College, D.C. 
Pa., 11 P.R.D. 603—Onofrio v. 
American Beauty Macaroni Co, D. 

C. Mo., 11 P.R.D. 181—Fishermen & 
Merchants Bank v. Burin, D.C.Cal.. 
11 F.R.D. 142—Wolf V. United Air 
Lines, D.C.Pa., 9 F.R.D. 271—Cine¬ 
ma Amusements v. Loew’s, Inc., 

D. C.Del., 7 F.R.D. 318—U. S. v. Co¬ 
lumbia Steel Co., D.C.Del., 7 F.R. 
D. 183—Canuso v. City of Niagara 
Falls. D.C.N.Y., 4 P.R.D. 362—Len- 
erts V. Rapidol Distributing Cor¬ 
poration, D.C.N.T., 3 F.R.D. 42. 

Buie applicable to party aud his at¬ 
torneys 

U.S.—Baker v. Yellow Cab Co. of Mo., 
D.C.MO., 12 F.R.D. 84. 

Conclusions based on examination or 
comparison of documents 
U.S.—General Motors Corp. v. Cali¬ 
fornia Research Corp., D.C.Del., 9 
F.RD. 668. 

Similarity between products and 
methods of manufacture 
U.S.—^Melori Shoe Corp. v. Pierce & 
Stevens, D.C.Mass., 14 F.R.D. 346. 
Negligence of defendant 

An interrogatory which sought 
merely to determine whether defend¬ 
ant had been negligent, without re¬ 
quiring determination of supporting 
facts, would be Improper as eliciting 
a bare conclusion. 

U.S.—Gelfand v. Strohecker, Inc., D. 
C.Ohio, 160 F.Supp. 666, affirmed 
243 F.2d 797. 

Contributory negligence 

(1) An Interrogatory which sought 
to elicit the basis of an allegation 
of contributory negligence was not 
outside area of discovery as calling 
for a conclusion. 

U.S.—^Forsythe v. Baltimore & O. R. 
Co., D.C.Pa., 15 F.RD. 191. 

(2) In malpractice action against 
physician, plaintiffs’ interrogatory 
asking defendant to state, if he i 
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is a Split in the ‘ real test should 

charged contributory negligence, on 
what conduct, acts, or omissions of 
plaintiffs such charge was based ask¬ 
ed for expression of a conclusion and 
an opinion, and not merely for ex¬ 
pression of expert medical opinion, 
and defendant would not be required 
to answer Interrogatory. 

U.S.—Bugen v. Friedman, D.C.Pa., 10 
F.RD. 231. 

Persons knowing circumstances of 
insured’s death 

Insurer was not required to an¬ 
swer interrogatory seeking to have 
insurer state names and addresses 
of all persons known to insurer who 
had knowledge of circumstances at¬ 
tending death of insured, in view of 
fact that information would be mere 
conclusion as to whether such par¬ 
ties had knowledge of such circum¬ 
stances. 

U.S.—O’Brien v. Equitable Life As¬ 
sur, Soc. of U. S., D.C.MO., 13 F. 
RD. 476. 

Conclusion held not called for 

(1) Interrogatory requiring list of 
instances to defendant’s knowledge 
of theaters in the Denver area ex¬ 
hibiting pictures at lowered prices 
or prices which could not possibly be 
profitable, during designated period, 
was not objectionable as calling for 
conclusions or opinions and not rele¬ 
vant facts. 

U.S.—Cinema Amusements v. Loew’s, 
Inc., D.C.Del., 7 F.R.D. 318. 

(2) Other interrogatories. 

U.S,—^Kraft V. Washington & Jeffer¬ 
son College, D.C.Pa., 11 F.R.D. 603 
—Canuso v. City of Niagara Falls, 
D.C,N.Y., 4 F.R.D. 362. 

55. U.S.—Caggiano v. Socony Vacu¬ 
um Oil Co., D.C.Mass., 27 F.Supp. 
240. 

Onofrio V. American Beauty 
Macaroni Co., D.C.Mo., 11 P.R.D. 
181—Sutherland Paper Co. v. 

Grant Paper Box Co., D.C.Pa., 8 F. 
R.D. 416 —u. S. V. Columbia Steel 
Co., D.C.Del., 7 F.RD. 183. 
Coutentlons based ou examiuation ox 
oompaxlsou of documents 
U.S.—General Motors Corp. v. Cali¬ 
fornia Research Corp., D.C.Del., 9 
P.RD. 668. 

Coutentlons held not called for 
U.S.—Caldwell-Clements, Inc. v. Mc¬ 
Graw-Hill Pub. Co., D.C.N.Y., 12 
F.R.D. 631. 

Claim of defendant 
Defendant should not be required, 
by interrogatories, to commit itself 
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be whether an answer to the inter- 

expressly as to what it “claims.” 
In libel action against publisher for 
publication of an article alleged to 
have injured plaintiffs’ reputation, 
interrogatories which asked for in¬ 
formation with respect to various 
occasions “upon which defendant 
claims’’ that plaintiffs did the things 
which plaintiffs say that defendant 
charged them with would not be 
objectionable if plaintiffs substitut¬ 
ed, in Interrogatories, the words “up¬ 
on which defendant has Information 
that” for the words “upon which de¬ 
fendant claims that.” 

U.S.—Bray ton v. Crowell-CoUier 
Pub. Co., D.C.N.Y., 12 P.RD. 326. 
56. U.S.—Schotthofer v. Hagstrom 
Const. Co., D.C.Ill., 23 P.R.D. 666. 
D.C.—^U. S. v. Maryland and Vir¬ 
ginia Milk Producers Ass’n, D.C., 
22 P.R.D. 300. 

67. U.S.—Olsen v. St. Anthony 
Mach. Products Co., DC.Mlnn., 18 
P.R.D. 313—^Kyker v. Malone 
Freight Lines, D.C.Tenn., 17 P.R.D. 
393. 

“True, sometimes the border line 
between factual disclosure and a 
calling for opinion is not too clear 
and the courts should be liberal in 
construing interrogatoHes in harmo¬ 
ny with the spirit of the new rules.” 
U.S.—Olsen v. St. Anthony Mach. 
Products Co., D.C.Minn., 18 P.RD. 
313, 316. 

Conolnslons to be made by Jury 
Defendants would not be compel¬ 
led to answer interrogatory request¬ 
ing them to detail all factors which 
they say entered into or brought 
about collision in question, and re¬ 
sulting damage to property and loss 
of life, because it called for narra¬ 
tion of conclusions which were to be 
made by jury. 

U.S.—^Kyker v. Malone Freight Lines, 
D.C.Tenn., 17 F.RD. 393. 

58. U.S.—^American Oil Co. v. Penn¬ 
sylvania Petroleum Products, D.C. 
RI., 23 P.RD. 680. 

69. U.S.—Territory of Alaska v. The 
Arctic Maid, D.C. Alaska, 135 F. 
Supp. 164. 

American Oil Co. v. Pennsyl¬ 
vania Petroleum Products Co., D.C, 
RI., 23 P.R.D. 680. 

“It is true that many cases have 
held that interrogatories are improp¬ 
er which call for opinions, conclu¬ 
sions, or contentions. Most of these 
decisions, though, are based on nar¬ 
rower conceptions of the discovery 
procedure than warranted by the 
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rogatory would serve any substantial purpose, either 
in leading to evidence or in narrowing the issues. 
An inquiry as to a party’s contention has been held 
proper as in effect inquiring what he claims. 

Guess, estimate, or speculation, A party should 
not be required to answer an interrogatory calling 
for an answer that is not one of fact, but a mere 
guess,estimate,®^ or speculation and a party is 
not required to file conjectural answers to interroga¬ 
tories which are based on false premises.65 


§ 687. - Matters or Questions of Law 

Opinions, conciusions, or contentions as to matters of 
iaw may not be calied for by interrogatories. 

In general, questions of law may not be inquired 
into through interrogatories under the Federal Rules 
of Civil Procedure, Rule 33, 28 U.S.C.A. an 
opinion,®*^ conclusion,or contention®^ as to a mat¬ 
ter of law may not be asked for, nor may the argu¬ 
ments which a party intends to use in support of his 
contentions and legal position.'^® 


text or purpose of the rules. While 
some courts have held that the dis¬ 
covery procedure is limited to the 
ascertainment of facts and nothing 
else, the line between fact and con¬ 
clusion is freauently an uncertain 
and Illogical one.” 

U.S.—B. & S. Drilling Co. v. Halli¬ 
burton Oil Well Cementing Co., D. 

C. Tex., 24 F.RJD. 1, 7. 

Frohihitio& not inflezlhle 

Courts frequently sustain objec¬ 
tions to Interrogatories which call 
for opinions, conclusions, or conten¬ 
tions, but such rule is not inflexible. 
U.S.—Gordon, Wolf, Cowen Co. v. In¬ 
dependent Halvah & Candles, Inc., 

D. C.K.T., 13 P.R.D. 506. 

General objections on the ground 
that “opinions, conclusions, and con¬ 
tentions’* are called for are without 
merit. 

U.S.—^Brone Corp. v. Skouras Thea¬ 
tres Corp.. D.C.N,T., 22 F.R.D, 494. 
498. 

An interrogatory requiring classio 
flcatlon need not be stricken merely 
because the classification may re¬ 
quire some expression of opinion. 
Xj.s.—Caldwell-Clements, Inc. v. Mc¬ 
Graw-Hill Pub. Co., D.C.N.T., 12 
P.R.D. 531. 

Interrogatories held proper 

(1) As enabling defendant to know 
what complainant contends the facts 
to be. 

U.S.—Kalnz v. Anheuser-Busch, Inc., 
D.aill., 15 P.R.D. 242. 

(2) Plaintiff’s interrogatory re¬ 
quiring defendant, under its second 
defense, to specify with what act or 
acts of contributory negligence it 
charged plaintiff’s decedent was not 
objectionable on the ground that it 
called for an expression of opinion 
and conclusions. 

U.S.—^Hamilton v. Baltimore & O. R. 
Co., D.aind., 28 F.R.D, 101. 

(3) In action to enforce license 
tajc, wherein defendant challenged 
validity of tax, defendant could be 
required to answer interrogatories 
requesting specific facts or situa¬ 
tions in which it might be contended 
that tax Interfered with his rights, 
over objection that Interrogatories 
called for matters of opinion or con¬ 
tentions. 


U.S.—Territory of Alaska v. The 
Arctic Maid, D.C.Alaska, 135 F. 
Supp. 164. 

(4) An interrogatory was not ob¬ 
jectionable because it called for an 
expert opinion from engineer in reg¬ 
ular employment of corporate de¬ 
fendant. 

U.S.—Kendall v. United Air Lines. D. 
C.K.Y., 9 F.R.D. 702. 

60. U.S.—Territory of Alaska v. The 
Arctic Maid, D.C.Alaska, 135 F. 
Supp. 164. 

American Oil Co. v. Pennsyl¬ 
vania Petroleum Products, D.C.R. 
I., 23 F.R.D. 680. 

Claims of plaintiff 

Interrogatories asking in effect 
what plaintiff claimed served lauda¬ 
ble purpose of narrowing factual is¬ 
sues to be tried. 

U.S.—B. & S. Drilling Co. v. Halli¬ 
burton Oil Well Cementing Co., D. 
C.Tex., 24 P.R.D. 1. 

XTature and extent of plaintiff’s dis- 
abiUty 

In personal injury action, plain¬ 
tiff’s interrogatory as to nature and 
extent of plaintiff’s disability which 
defendant alleged to be due other¬ 
wise than to accident in suit did not 
require an expression of opinion or 
of a conclusion, and was permissible 
to identify or narrow Issues. 

U.S.—^Lieb v. Pennsylvania R. Co., D. 

C. Pa., 18 F.R.D. 147. 

61. U.S.—B. & S. Drilling Co. v. 
Halliburton Oil Well Cementing 
Co., D.C.Tex., 24 P.R.D. 1. 

62. U.S.—American Oil Co. v, Penn¬ 
sylvania Petroleum Products Co., 

D. C.R.I., 23 P.R.D. 680—Sutton v. 
Warner Bros., D.C.Pa., 12 P.R.D. 
192. 

Fntuxe costs 

U.S.—^American Oil Co. v. Pennsyl¬ 
vania Petroleum Products Co., D. 

C. R.L, 23 P.R.D. 680. 

63. U.S.—Sutton v. Warner Bros., 

D. C.Pa., 12 P.RD. 192. 

64. U.S.—^Baker v. Yellow Cab Co. 
of Mo., D.C.Mo., 12 P.R.D. 84. 

65. U.S.—Tobacco and Allied Stocks 
V. Transamerlca Corp., D.C.Del., 16 
P.R.D. 537. 


Beasoa for rule 

Otherwise, an answering party 
might be trapped into syllogistic pit- 
falls not based on fact, but from 
which a false inference might be 
drawn. 

U.S.—Tobacco and Allied Stocks v. 
Transamerica Corp., supra. 

66. D.C.—^Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 16 F. 
R.D. 350. 

67. U.S.—^Richards v. Maine Cent. 
R. R, D.C.Me., 21 P.RD 590— 
Close v. Sanderson & Porter, D C. 
Pa., 13 P.R.D. 123—General Motors 
Corp. V. California Research Corp., 
D.C.Del., 8 P.R.D. 568—U. S. v. 
General Motors Corporation, D C. 
Del., 2 P.R.D. 528. 

D.C.—W ebster Motor Car Co. v. 
Packard Motor Car Co., DC., 16 
P.R.D. 350. 

3Qegal principle relied on as basis 
for recovery 

U.S.—Colorado Milling & Elevator Co. 
V. American Cyanamid Co., D.C. 
Mo., 11 P.RD. 680. 

68. U.S.—^Porter v. Montaldo’s, D.C. 
Ohio, 71 P.Supp. 372—Cagglano v. 
Socony Vacuum Oil Co., D.C.Mass., 
27 P.Supp. 240. 

Fredricksen v. Bethlehem Steel 
Company, D.C.N.Y., 17 P.R.D. 307 
—Silver v. Geo. P. Keith, D.C. 
Mass., 14 P.R.D. 163—Close v. San¬ 
derson & Porter, DC.Pa., 13 P.R. 
D. 123—Mall Tool Co. v. Sterling 
Varnish Co., D.C.Pa., 11 P.R.D. 
576—U. S. V. Columbia Steel Co., 
D.C.Del, 7 F.R.D. 183—Compagnie 
Contlnentale D’lmportatlon v. Pa¬ 
cific Argentine Brazil Line, D.C.N. 
Y., 1 P.RD, 388. 

Interpretation of contract 
U.S.—^Kraft v. Washington & Jeffer¬ 
son College, D.C.Pa., 11 P.R.D. 603. 

Begal effect of by-laws of corpora¬ 
tion 

U.S.—Silver v. Geo. P. Keith Co., D.C, 
Mass , 14 P.R.D. 163. 

69. D.C.—^U. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass’n, D.C., 
22 P.RD. 300. 

70. D.C.—^U. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass’n, supra. 
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The matters called for must be matters of fact 
rather than legal opinions or conclusions;"^^ and a 
party may not be required to assume the duty and 
responsibility of determining questions of fact and 
law .'^2 but only if, a defendant intends in good 
faith to controvert or litigate the question of law 
where interrogatories call for, or involve, a rather 
simple conclusion of law, he may refuse to answer 

on that ground."^ S 

However, it has also been held that answering 


interrogatories that may call for legal conclusions 
does not withhold from the jury questions that it 
properly should decide on all the evidence 

§ 688. Privileged and Confidential Matters 

Information as to privileged matter may not be se¬ 
cured through interrogatories. 

The right to secure information through inter¬ 
rogatories does not extend to matter which is privi¬ 
leged and it has been held that in the absence 


71. U.S—People of State of Cal. v. 
The Jules Fribourg, D.C.Cal., 19 F. 
R.D. 432. 

Conclusions or opinions as relevant 
operative facts 

Objection to Interrogatories that 
certain subdivisions of each called 
for summaries, conclusions, or legal 
opinions was not well taken where 
conclusions or opinions were not 
sought for advisory purposes, but 
merely to determine their existence 
as relevant operative facts in the 
case, and information called for ap¬ 
peared in any event to be factual. 
U.S.—Hopkinson Theatre v. RKO Ra¬ 
dio Pictures, D.C.N.Y., 18 F.R.D. 
379. 

72. U.S.—Scheiwer v. Snap-Tite, 
Inc., D.C.Pa., 17 F.R.D. 115. 

Afirmative defenses 

Plaintiffs' interrogatories which 
would require defendant’s attorneys 
to sift facts relating to affirmative 
defenses, evaluate effects of such 
facts with respect to each plaintiff, 
reach their conclusions, and articu¬ 
late the entire set of mental impres¬ 
sions and opinions which support the 
affirmative defenses were improper 
and did not require answers. 

U.S—Tobacco and Allied Stocks v. 
Transamerica Corp., D.C,Del., 16 
P.R.D. 637. 

Belevancy 

An interrogatory should not cast 
on the party to whom it is propound¬ 
ed the duty and responsibility of de¬ 
termining questions of law as to rel¬ 
evancy of matters referred to in the 
questions. 

D.C.—Slydell v. Capital Transit Co., 
D C., 1 F.R.D. 15. 

73. U.S.—^Liizza & Sons, Inc. v. Dim- 
inlco & Pallotta, Inc., D.C.Mass., 
23 F.R.D. 143. 

74. U.S.-t-B. & S. Drilling Co. v. 
Halliburton Oil Well Cementing 
Co., D.C.Tex., 24 F.R.D. 1. 

Action within scope of authority 
In negligence action, interroga¬ 
tories inquiring whether a certain 
person was acting within scope of 
his authority for plaintiff when he 
signed a working order and if not, 
why not, and whether contractual 
provisions contained in work order 
were binding on plaintiff and if not, 


why not, were not objectionable on 
ground that they called for a legal 
conclusion. 

U.S.—B. & S. Drilling Co. v. Halli¬ 
burton Oil Well Cementing Co., su¬ 
pra. 

75. U.S.—^Wabash Photolamp Corp. 
v. Ross Elec. Corp., D.C.N.Y., 81 F. 
Supp. 511—Munzer v. Swedish 
American Dine, D.C.N.T., 86 F. 

Supp. 493—^Kingsway Press v. Far¬ 
rell Pub. Corporation, D.CN.T., 30 
F.Supp. 776. 

Dimenco v. Pennsylvania R. Co., 
D.C.Del., 19 F.R.D. 499—Stanzler v 
Loew’s Theatre & Realty Corp., D. 
C.RI., 19 F.R.D. 286—Knab v. 
Pennsylvania R. Co., D.C.Pa, 12 
FR.D. 106—Sikes Co. v. Swift & 
Co, D.C.N.T., 11 F.R.D. 316—Rub- 
sam V. Harley C. Loney Co., D.C. 
Mich., 10 F.R.D. 344—Chenault v. 
Nebraska Farm Products, D.C. 
Neb, 9 F.R.D. 629—Dusek v. Unit¬ 
ed Air Lines, D.C.Ohio, 9 P.R.D. 
326 — ^U. S. V. Kohler Co., D.C.Pa, 
9 F.R.D. 289—^McNamara v. Ersch- 
en, D.C.Del., 8 F.R.D. 427—^Auer v. 
Hershey Creamery Co., D.C.N.J., 1 
F.R.D. 14. 

Results of Investigation of, or of 
preparation for, litigation or trial 
see supra § 682. 

“The modern discovery rules do 
not abolish the policy of withholding 
information based on a claim of priv¬ 
ilege.” 

U.S.—^Mitchell V. Roma, C.A.Pa, 265 
F.2d 633, 636. 

Provlslou in Buies as to privilege 

(1) Rule 33 of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., re¬ 
lating to interrogatories, which says 
nothing about privilege, is subject 
to same privilege limitation as Rules 
26 and 34, authorizing inspection and 
examination of matters not privi¬ 
leged, since Rule 26 covers interrog¬ 
atories as well as oral testimony and 
the privilege rule stated in Rule 26 
carries over to Rule 33. 

U.S.—Hickman v. Taylor, C.C.A.Pa., 
153 F.2d 212, affirmed 67 S.Ct. 386, 
329 U.S. 496, 91 L.Ed. 451. 

(2) ‘Trivllege” is incorporated In 
Rule 33 by reference to Rule 26. 

U.S.—^Mitchell v. Roma, C.A.Pa., 265 

F.2d 633. 

(3) If matter is privileged under 
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Federal Rules of Civil Procedure, 
Rule 26 b, 28 U.S.C.A., dealing with 
depositions pending action, it is like¬ 
wise privileged under Rule 33, deal¬ 
ing with interrogatories to parties, 
and may not be the subject of dis¬ 
covery under latter rule if timely ob¬ 
jection be made to such inquiry. 

U.S.—American Oil Co. v. Pennsyl¬ 
vania Products Co., D.C.R.I., 23 F. 
R.D. 680. 

Classified Informatiou 

U.S.—Hofstadter v. Ruderman, D.C. 

N.T., 16 F.R.D. 158. 

Communications to physicians 
It is the tenor only of communi¬ 
cations to physicians that is privi¬ 
leged, and matters relating to fact 
that on certain occasions plaintiff 
had submitted himself for diagnosis 
and treatment, names and addresses 
of physicians visited, whether or not 
diagnosis was reduced to writing, 
and similar facts are all subject to 
disclosure, so long as subject com¬ 
municated is not stated 
U.S.—^Padovanl v. Liggett & Myers 
Tobacco Co., D.C.N.T., 23 F.R.D. 
265. 

Fzlvilege asserted by attorney 

Even though it did not appear that 
attorney-client privilege was assert¬ 
ed by client, attorney properly as¬ 
serted privilege as ground for refus¬ 
ing complete answers to Interroga¬ 
tories. 

U.S.—Wonneman v. Stratford Securi¬ 
ties Co., D.C.N.T., 28 F.R.D. 281. 
Privilege against self-lncrlmlnation 
(1) Whether provision for treble 
damages in Emergency Price Control 
Act Is regarded as penal or remedial 
is immaterial in determining wheth¬ 
er interrogatories propounded in ac¬ 
tion thereunder for treble damages 
are objectionable as an Invasion of 
defendants' privilege against self-ln- 
crimination under Fifth Amendment, 
since the privilege applies also in a 
civil case where there Is Involved 
conduct wTiich is also criminal; in 
Price Administrator's action for 
treble damages under act, interroga¬ 
tories seekmg information which de¬ 
fendants should have in their rec¬ 
ords required to be kept under the 
act and which administrator could 
have sought by examination of such 
records were not objectionable as an 
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of a strong showing of relevance, a party will not 
be required to disclose confidential in formation.'^ 6 
The term ^‘privilege,” as used in the Federal Rules of 
Civil Procedure, 28 U.S.C.A., in this connection, in¬ 
cludes all that is comprehended in the rule of testi¬ 
monial exclusion of confidential statements made by 
a client to his attorney,but not statements secured 
by a lawyer from third persons and the term, as 
so used, is not identical with “privilege” as one finds 
the term in the law of evidence as a ground for ex¬ 


cluding testimony.79 

While one instituting a civil suit is governed by 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
a plaintiff, by instituting such a suit, does not auto¬ 
matically waive any privilege accorded by the 
Rules but in order to seek protection, the party 
objecting to interrogatories must convince the court 
that the information sought is contained in state¬ 
ments which fall into the “privileged” category.8i 


invasion of such privilege, but in¬ 
terrogatories asking what regulations 
of Office of Price Administration were 
followed by defendants in establish¬ 
ing selling price of electric gener¬ 
ating plants and how such price was 
established were objectionable as in¬ 
vading privilege. 

U.S.—Porter v. Heend, D.C.I11., 6 P. 
ILD. 688. 

<2) Privilege against self-incrtm- 
ination held available to defendant in 
action to recover gambling losses. 
U.S.—-Hope V. Burns, B.CJKy., 6 P.R. 
D. 656. 

Conferences with eoniisel 

It is not proper to allow one party 
by means of Interrogatories to pry 
into, and discover the result of, con¬ 
ferences and communications be¬ 
tween counsel for, and agents of, a 
party or parties similarly situated, 
after the institution of action and 
in preparation for trial. 

XJ.S.—^Byers Theaters v. Murphy, D. 

C.Va„ 1 P.R.D. 286. 

Soxrender 

Administrator of wage and hour di¬ 
vision of Department of Labor seek¬ 
ing to enjoin employer from violat¬ 
ing Pair Labor Standards Act could 
not refuse to answer interrogatory 
with respect to names of employees 
receiving wages less than that pre¬ 
scribed by the act, and period during 
which employees worked for employ¬ 
er, on ground that Information was 
confidential and privileged, since, in 
order to gain relief sought, it was 
necessary for the administrator to 
comply with the “conditions prece¬ 
dent*’ to the granting of relief and 
to that extent surrender the right of 
secrecy; and this is true notwith¬ 
standing objection that the giving of 
such information would interfere 
with sound policy of law enforce¬ 
ment because employees would be in¬ 
timidated and would decline to fur¬ 
nish Information through fear of re¬ 
taliation by the employer. 

U.S.—^Fleming v. Bernardl, D.C.Ohio, 
1 P.R.D. 624. 

76. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 106 
P.Supp. 661, reconsideration de¬ 
nied 109 P.Supp. 913. 

Partiotilar matter held confidential 
U.S.—^Zenith Radio Corp. v. Radio 
Corp, of America, suprcu 


77. U.S.—Hickman v. Taylor, C.C.A. 
Pa., 163 F.2d 212, affirmed 67 S.Ct. 
385, 329 U.S. 496, 91 L.Bd. 461. 

78. U.S.—Hickman v. Taylor, supra. 

79. U.S.—^Hickman v. Taylor, supra. 

80. U.S.—^Mitchell v. Roma, CA.Pa., 
265 P.2d 633. 

81. U.S.—^McNelce v. Oil Carriers 
Joint Venture, D.C.Pa, 22 P.R D. 14. 

Facts on which defenses based 
Where plaintiff’s interrogatories 
were directed to discovering the facts 
on which defendant was basing his 
defenses, objections to interrogato¬ 
ries on ground that information 
sought was privileged could not be 
sustained, in absence of any evidence 
supporting such contention. 

U.S.—^McNelce v. Oil Carriers Joint 
Venture, supra. 

Belation of attorney and client 
<1) Interrogatories which were ad¬ 
dressed to the parties, but not to 
their attorneys, and which could be 
responded to without infringing trust 
inherent in a pure attorney-client re¬ 
lationship, were not objectionable on 
grround that information asked for 
was privileged because of the rela¬ 
tion of attorney and client. 

U.S.—Cogdill V. Tennessee Valley Au¬ 
thority, D.C.Tenn., 7 P.R.D. 411. 

(2) In action for injuries arising 
out of alleged premature discharge 
of power-activated tool manufactured 
by defendant, objections to plaintiff’s 
interrogatories inquiring of defend¬ 
ant with respect to any report to any 
casualty Insurance company concern¬ 
ing similar accidents prior to time of 
accident Involved in suit would be 
sustained, since any reports of prior 
accidents to a casualty Insurance 
company could not be compelled be¬ 
cause privileged as a confidential 
communication from client, intended 
for attorney. 

U.S.—Johnson v. Stemco Corp., D.C. 

Ohio, 11 P.R.D. 603. 

Bames and addresses of persons 

(1) Statements held not confiden¬ 
tial or privileged so as to preclude 
plaintiff from obtaining, in response 
to interrogatories, names of persons 
making them. 

U.S.—^Dugger v. Baltimore & O. R. 
Co., D.C.N.T., 5 P.R.D. 334. 

(2) In action by United States to 
enjoin alleged violation of anti-trust 
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laws, discovery of names of those 
who discussed the matter with, com¬ 
plained to, or were interviewed by, 
government representatives, and the 
names of the investigatory agents of 
the government by means of inter¬ 
rogatories must be denied on grounds 
of public policy and in the exercise 
of judicial discretion. 

U.S.—^U. S. V. Lorain Journal Co., 
D.aOhio, 10 P.R.D. 487. 

(3) In action to enjoin violation of 
Pair Labor Standards Act, employer 
was entitled to have Wage and Hour 
Administrator disclose the names of 
employees who allegedly were under¬ 
paid, since such information, which 
would be required to be disclosed at 
trial, could not be regarded as con¬ 
fidential and privileged. 

U.S.—^Walling v. Richmond Screw- 
Anchor Co., D.C.N.Y., 4 F.R.D. 266. 

(4) In action for injuries suffered 
by plaintiff from use of defendant’s 
product, interrogatories which sought 
to determine names and addresses of 
all defendant’s agents and employee 
who had knowledge of communica¬ 
tions from public as to harmfulness 
of the product, of those members of 
the public to whom defendant had 
made any payment on account of per¬ 
sonal injuries from use of product, 
and of those who had made investi¬ 
gations on behalf of defendant for 
personal injuries resulting from use, 
did not request disclosure of confiden¬ 
tial information that would render 
Interrogatory improper. 

U.S.—Cohen v. Proctor & Gamble Dis¬ 
tributing Co., D.C.Del., 18 P.R.D. 
301. 

(6) Identity and location of wit¬ 
nesses and others generally see su¬ 
pra § 686. 

Matter held not privileged 

(1) Generally. 

U.S.—^American Oil Co. v. Pennsyl¬ 
vania Petroleum Products Co., D.C. 
R.I., 23 P.R.D. 680—Suttbn v. War¬ 
ner Bros., D.C.Pa., 12 P.R.D. 192— 
Rubsam v. Harley C. Loney Co., D. 
C.Mich., 10 P.R.D. 344—Dulin v. 
West, D.C.Mo., 6 P.R.D. 212—RCA 
Mfg. Co. V. Decca Records, D.C.N. 
T., 1 P.R.D. 433. 

(2) An interrogatory requiring only 
a yea or no answer was held not im¬ 
proper as requiring a statement of 
privileged matters* 
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A claim of privilege is premature, and does not 
where the interrogatory asks only of the exist¬ 
ence, and not of the contents, of the documents in 

question. 8 2 

Corporation and officers or agents thereof, A 
corporation cannot refuse to answer interrogatories 
asked of it by invoking the constitutional privilege of 
freedom from self-incrimination, since the plea of 
the Fifth Amendment is a personal one. ^2 However, 
it has the duty to select an officer or agent, to an¬ 
swer interrogatories, who has not personally par¬ 
ticipated in any way in any questionable transaction 
and who cannot be incriminated by the answers 


and such an officer or agent cannot claim the privi¬ 
lege against self-incrimination because of the fact 
that such discovery may indicate that some other 
officer or agent of the corporation has participated 
in such questionable transaction.^^ 

Income tax returns. Information contained in 
income tax returns is proper material to be inquired 
into by interrogatories,26 particularly where the per¬ 
son interrogated has made the amount of his income 
an issue in litigation.2 7 

Trade secrets. It has been held that where inter¬ 
rogatories are propounded, trade secrets, generally 
speaking, are not privileged,®* and if such informa- 


U.S.—Terrell v. Standard Oil Co. of 
N. J., D.C.Pa., 5 F.R.D. 146. 

(8) In action for compensation for 
services in procuringr buyer of goods 
from defendant, plaintiff’s proposed 
interrogatories as to relationship be¬ 
tween defendant and corporation 
which sold goods to buyer were not 
improper as calling for privileged 
information. 

U.S.—^Fisher v. Exlco Co., D.C.N.T., 
12 F.R.D. 415. 

(4) Plaintiffs in suit under Tort 
Claims Act to recover from the Unit¬ 
ed States for damage resulting from 
collision between plaintiffs’ automo¬ 
bile and army jeep were entitled to 
compel United States to answer inter¬ 
rogatories concerning statement made 
by major in official army correspond¬ 
ence with his commanding officer con¬ 
cerning the collision, over objection 
that major’s statement was privi¬ 
leged. 

U.S.-—Wunderly v. U. S., D.C.Pa., 8 
P.B.D. 356. 

82. U.S.—U. S. V. 62.50 Acres of 
Land, More or Less, Situate in Lake 
County, Ohio, D.C.Ohio, 23 P.R.D. 
287. 

Making of reports to counsel 

In death action against railroad, 
defendant could be required to an¬ 
swer interrogatory as to whether any 
reports were made by it to Interstate 
Commerce Commission, any state 
agency, or others, even though 
term ‘*or others” included reports 
made by defendant to its counsel 
which were allegedly privileged, since 
privilege did not extend to fact that 
reports were made. 

U.S.—^Allen v. River Terminal Ry. 
Co., D.C.Ohio, 10 P.R.D. 394. 

83. U.S.—U. S. V. 42 Jars, More or 
Less, Bee Royale Capsules, C.A. 
N.J., 264 F.2d 666. 

D.C.—U. S. V. 48 Jars, More or Less, 
of an Article of Drug Labeled 
Tranquilease, D.C., 23 F.R.D. 192. 
Officer of corporation as subject to 
interrogation see supra § 659. 

84. U.S.—U. S. V. 42 Jars . . . 

“Bee Royale Capsules • ♦ • D. 


C.N.J., 162 F.Supp. 944, affirmed, 

C. A., U. S. V. 42 Jars, More or Less, 
Bee Royale Capsules, 264 F.2d 
666 . 

85. U.S.—U. S. V. 42 Jars . . . 

“Bee Royale Capsules • • • 

D. C.N.J., 162 F.Supp. 944, affirmed, 
C.A., U. S. V. 42 Jars, More or Less, 
Bee Royale Capsules, 264 F.2d 666. 

86. U.S.—Star v. Rogalny, D.C.I11., 
22 P.R.D. 256. 

87. U.S.—Star v. Rogalny, supra. 

In action for injuries sustained in 

automobile accident, wherein plain¬ 
tiffs asserted that they lost large 
sums of money due to loss of wages 
and Inability to carry on their busi¬ 
ness because of the injuries, infor¬ 
mation requested by defendant in in¬ 
terrogatories concerning income of 
plaintiffs was not privileged under 
section of the Internal Revenue Code 
protecting taxpayers against public 
disclosure of contents of tax returns. 
U.S.—Star V. Rogalny, supra. 

88. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.CA.rk., 117 
F.Supp. 932. 

“While defendant has a legitimate 
Interest in the protection of its trade 
secrets, that interest must yield to 
the right of the plaintiff to discover 
the full truth of the facts involved in 
the issues of the case.” 

U.S.—Melori Shoe Corp. v. Pierce & 
Stevens, D.C.Mass., 14 F.R.D. 346, 
347. 

Trade secrets not essential to issues 
In action for breach of warranty 
in sale of adhesives, interrogatories 
dealing with adhesives other than 
those involved in action and which 
would involve disclosure of trade 
secrets not essential to Issues would 
not be required to be answered. 

U.S.—^Melori Shoe Corp. v. Pierce & 
Stevens, supra. 

Ingredients 

(1) In tort actions, only ingredi¬ 
ents of product which is subject of 
such action need be disclosed, and 
secret formula need not be revealed; 
in such action, where ultimate fac¬ 
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tual issue revolved around whether 
plaintiff was injured by ingredients 
In suntan lotion, ingredients were 
relevant to factual issues in case, and 
plaintiff was entitled to discovery 
thereof by interrogatories propounded 
to defendant who manufactured lo¬ 
tion. 

U.S.—Click V. McKesson & Robbins, 
D.C.MO., 10 F.R.D. 477. 

(2) In action for injuries resulting 
from use of dye manufactured and 
sold by defendant, defendant could 
not be compelled to reveal a secret 
formula or trade secret, but could be 
compelled to reveal ingredients of 
product. 

tJ S.—Lenerts v. Rapidol Distributing 
Corporation, D.C.N.Y., 3 F.R.D. 42. 

(3) In action based on breach of 
express warranty by defendant in 
sale of glue to plaintiff, defendant 
could not be called on to answer in¬ 
terrogatories which called for formu¬ 
la from which glue was manufactured 
at time it was sold to plaintiff, and 
only ingredients of glue would have 
to be shown. 

U.S.—Sikes Co. V. Swift & Co., D.C. 
N.Y., 11 F.R.D. 315. 

(4) In action for breach of war¬ 
ranty in sale of adhesives, where 
seller alleged that any failure of ad¬ 
hesives to bond properly wcls due not 
to defect of quality, but to buyer’s 
failure to apply it properly, interrog¬ 
atories requesting detailed informa¬ 
tion as to Ingredients of adhesives 
and processes by which they were 
manufactured would be required to 
be answered; where seller objected 
to such interrogatories on ground 
that they required disclosure of 
trade secrets, manufacturing proc¬ 
esses, and secret formulae, answers 
would be disclosed only to counsel 
for buyer and technical experts as¬ 
sisting in preparation of buyer’s 
case. 

U.S.—Melori Shoe Corp. v. Pierce & 
Stevens, D.C.Mass., 14 F.R.D. 346. 

Manner of nse of products 

In action for injuries resulting 
from use of dye manufactured and 
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tion is relevant and necessary to the presentation of | pose special conditions to protect the party required 
the case, it will be required, and the court may im- \ to answer.^^ 

3. Answers; Failure to Answer 


§ 689. In General 

A party need not enter on Independent research to 
acquire Information for answering interrogatories. The 
court has discretion to extend or shorten the time for 
answering. 

A party need not enter on an independent re¬ 
search in order to acquire information merely for 
the purpose of answering inter rogatories.^® 

Time for answer. Under the Federal Rules of 


Civil Procedure, Rule 33, 28 U.S.C.A., the court has 
discretion to extend®^ or shorten®^ the time for serv¬ 
ing the answers to interrogatories on the opposing 
party. A party who needs more time to answer 
than is allowed under the Rules is entitled to request 
it by motion,®3 and his need for time should not be 
presented as an objection to the interrogatories.®^ 

The answering of interrogatories may be post- 


sold by defendant, plaintiff’s inter¬ 
rogatory yrhich required defendant to 
detail manner in which its products 
should be used was allowed. 

U.S.—Lenerts v. Rapidol Distributing 
Corporation, D.C.N.T., 3 P.R.D. 42. 
Znteixogatorles held proper 

(1) Generally. 

XJ.S.~Cook Paint & Varnish Co. v. 
Cook Chemical Co., D.C.Mo., 8 F.R. 
D. 93. 

(2) In suit by government for sei¬ 
zure and condemnation of drug and 
cosmetic on ground that article was 
misbranded when introduced by 
claimants into interstate commerce, 
relevancy and materiality of inter¬ 
rogatory addressed to claimants con¬ 
cerning quantitative and qualitative 
formula for article, active ingredients 
therein, and action of each active in¬ 
gredient outweighed objection that 
interrogatory would result in disclo¬ 
sure of a trade secret, and interroga¬ 
tory was proper. 

U.C.—^U. S. V. 48 Jars, More or Less, 
of an Article of Drug Labeled Tran- 
quilease, D.C., 23 P.R.D. 192. 

B9. U.S —^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark,, 117 F. 
Supp. 932. 

Caldwell-Clements, Inc. v. Mc¬ 
Graw-Hill Pub. Co., D.aiSr.Y., 12 P. 
R.D. 631. 

90. U.S—Tobacco and Allied Stocks 
V. Transamerica Corp., D.C.Del., 
16 P.R.D. 537—U. S. v. Columbia 
Steel Co., D.C.Del., 7 F.R.D. 183. 
D.C.—^Aktiebolaget Vargos v. Clark, 
D.C., 8 F.R.D. 636. 

Burdensomeness as ground of objec¬ 
tion to interrogatories see supra 
S 670. 

Interrogatory requiring research see 
supra § 679. 

“A party interrogated ... Is 
not required, ordinarily, to search out 
information.” 

U.S.—Robinson v. Tracy, D.C.Mo., 16 
F.R.D. 113, 116. 

91. U.S.—^Nagler v. Admiral Corp., 
D.C.N.Y., 167 F.Supp. 413—Terry 
Carpenter, Limited v. Ideal Cement 
Co., D.C.Neb., 117 F.Supp. 441. 


Avon Pub. Co. v. American News 
Co., D.C.N.Y., 19 F.R.D. 105—Shrad¬ 
er V. Reed, DC.Neb., 11 F.R.D. 367 
—U. S. V. A. B. Dick Co., D.C.Ohio, 
7 F.R.D. 442. 

Absence of delay or damage 

In actions against air line for death 
of passengers in crash, time for an¬ 
swering extensive interrogatories, 
which required defendant to gather 
information from many places over¬ 
seas, would be extended for ninety 
days, where such extension would not 
delay trial or cause foreseeable dam¬ 
age to plaintiffs. 

U.S.—Barrows v. Koninklijke Lucht- 
vaart Maatschapplj, D.C.N.Y., 11 F. 
R.D. 400. 

Seteiminatlon on defense 

In the circumstances of a particu¬ 
lar case, a defendant has been held 
not required to answer an interroga¬ 
tory prior to the time he has de¬ 
termined upon his defense. 

U.S.—Adelmau v. Nordberg Mfg. Co., 
D.C.Wis., 6 F.R.D. 383. 

Disposition of criminal proseontion 

(1) Where suit for injunction was 
filed simultaneously with present¬ 
ment by grand jury of indictment for 
violation of the Sherman Anti-Trust 
Act, time for answering interrogato¬ 
ries addressed by defendants to the 
government would be extended, on 
government’s motion, until disposi¬ 
tion of the criminal suit. 

U.S.—U. S. v, A. B. Dick Co., D.C.Ohlo, 

7 F.R.D. 442. 

(2) In civil action wherein allega¬ 
tions of complaint were similar to 
those of concurrent Indictment 
against same defendants in a crim¬ 
inal anti-trust case, government’s 
time to respond to defendants’ inter¬ 
rogatories would be extended, on gov¬ 
ernment’s motion, in accordance with 
policy of law against disclosure of 
prosecution’s case in advance of 
criminal trial, until disposition of 
the criminal prosecution. 

U.S.—U. S. v. Linen Supply Institute 
of Greater New York, D.C.N.Y., 18 
F.R.D. 452. 


Delay occasioned by party’s fault 
Where defendants first served no¬ 
tice of their intention to examine 
plaintiff’s ofllcers on deposition, plain¬ 
tiff was not entitled to interrupt tak¬ 
ing of depositions for purpose of an¬ 
swering plaintiff’s interrogatories on 
ground that defendants, by adding to 
number of witnesses to be examined, 
might prolong their discovery for 
unconscionable length of time, but 
defendants would be required to finish 
by certain date and, if by that date, 
they had not finished, they would be 
required to answer such of plaintiff’s 
interrogatories as court might re¬ 
quire, but if delay were occasioned by 
plaintiff’s fault, then defendants’ 
time would be extended accordingly. 
U.S. E. I. Du Pont De Nemours & 
Co. V. Phillips Petroleum Co., D.C. 
Del., 23 F.R.D. 237. 

92. U.S.—U. S. V. A. B. Dick, D.a 
Ohio, 7 F.R.D. 442. 

93. U.S.—Shrader v. Reed, D.C.Neb., 
11 F.R.D. 367. 

Affidavits should be made by party, 
not his attorney, unless special rea¬ 
son is shown to justify their submis¬ 
sion by attorney, so that application, 
supported by affidavit of plaintiff’s at¬ 
torney, for additional time to an¬ 
swer interrogatories, must be denied, 
in absence of showing of how attor¬ 
ney can state under oath that plain¬ 
tiff does not have knowledge of facts 
called for by interrogatories. 

U.S.—-Reitmeister v. Reitmeister, D. 
C.N.Y., 4 F.R.D. 197. 

Denial held not abuse of discretion 

Federal district court's action in 
denying plaintiffs’ motion for leave to 
file answers to interrogatories and 
for extension of time for that pur¬ 
pose, subsequent to granting of de¬ 
fendants’ motion to dismiss for fail¬ 
ure to answer interrogatories, was 
not abuse of discretion, where such 
motion was not timely filed and was 
not supported by affidavits or proof. 
U.S.—^Brookdale Mill v. Rowley, C.A. 

Ohio, 218 P.2d 728. 

94. U.S.—Shrader v. Reed, D.C.Neb., 
11 F.R.D. 367. 
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poned until after the determination of motions for 
summary judgment.95 Where plaintiif served on 
defendants a second request for admissions and, on 
the same day, his second interrogatories, the inter¬ 
rogatories should not, and will not, be required to 
be answered until counsel for plaintiff serves on 
defendant plaintiff*s amended response to defend¬ 
ants requests for admissions previously served on 
plaintiff, if any such amended responses are so 
served.96 

V 

Simultaneous exchange of answers. The court 
has express power, under the Federal Rules of Civil 
Procedure, Rule 30 (b), 28 U.S.C.A., to grant a mo¬ 
tion by a party that all answers of both parties to 
interrogatories be filed and exchanged simultaneous- 
ly.97 

§ 690. Duty to Answer 

Interrogatories going to proper matters of discovery 
shouid be answered. 

Interrogatories going to proper matters of dis¬ 
covery should be answered ;98 but a defendant is 
within his rights in refusing to answer interroga¬ 
tories involving matters which are irrelevant to the 
complaint99 or issues.^ 


If plaintiff disclaims, by stipulation, a particular 
issue as a basis for recovery, he need not answer 
interrogatories relating solely to that issue.2 Where 
it is apparent that plaintiff’s purpose in filing inter¬ 
rogatories in his case in the federal court is to have 
them serve as a vehicle of preparation of his similar 
action previously filed in the state court, defendant 
will not be required to answer the interrogatories 
until it appears probable that the answers thereto 
will be used for purposes of discovery or as evidence 
in the federal court action.® 

§ 691. - Inability to Answer 

A party who Is unable to answer Interrogatories be¬ 
cause of lack or unavailability of Information or knowl¬ 
edge should so state; he cannot refuse to answer on the 
ground that the information sought is solely within the 
knowledge of his attorney. 

A party cannot be required by interrogatories to 
do something not within his power to do,^ as where 
material required is not available.® If informa¬ 
tion requested is unavailable to him, he should say 
so specifically,® and if a party does not have the 
necessary knowledge or information to make a full, 
fair, and specific answer, he should so state,7 and set 
forth in detail the efforts made to obtain the infor¬ 
mation.® 


95. U.S.—Klein v. Lionel Corp., D.C. 
Del., 18 F.R.D. 186. 

Answers not connected wltli questions 
on motions 

Where motions for summary Judg¬ 
ment had been filed by certain of 
defendants and had been fixed for 
argument on a stipulated date, and 
there was no shown connection be¬ 
tween information to be derived from 
answers to interrogatories and ques¬ 
tions to be determined on such mo¬ 
tions, those defendants would not be 
required to answer interrogatories 
until fifteen days after determination 
of motions for summary Judgment 
and denial of such motions. 

U.S.—Klein v. Lionel Corp., D.C.Del., 
18 F.R.D. 186. 

96. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

97. U.S.—^Eastern Fireproofing Co. 
V. U. S. Gypsum Co., D.C.Mass., 21 
F.R.D. 290. 

Effect of prior service of Interroga- 
tories 

Where defendant served plaintiff 
with interrogatories six days prior 
to being served with interrogatories, 
but plaintiff’s interrogatories did not 
appear such that his answers to de¬ 
fendant’s interrogatories were sub¬ 
stantially needed to enable defendant 
to reply, and only material advantage 
defendant could gain from examining 
plaintiff’s answers before filing his 


own would be to learn how much 
plaintiff presently knew or did not 
know, court, on motion, would enter 
an order providing for simultaneous 
filing and exchange of answers to in¬ 
terrogatories. 

U.S.—^Eastern Fireproofing Co. v. U. 

S. Gypsum Co., supra. 

98. U.S.—Hesch v. Erie R. Co., D.C. 
Ohio, 14 F.R.D. 518. 

99. U.S.—Cooper v, R. J. Reynolds 
Tobacco Co., D.C.Mass., 158 P.Supp. 
22, affirmed. CA., 256 F.2d 484, 
certiorari denied 79 S.Ct. 112, 358 

U. S. 875, 3 L,Ed.2d 105. 

Objections and grounds for refusal 

generally see supra § 667. 
Relevancy of interrogatories general¬ 
ly see supra S§ 676, 677. 

1. U.S.—Commonwealth Oil Refining 
Co. V. Houdry Process Corp., D.C. 
Puerto Rico, 22 F.RJD. 306. 

J'arlsdiotiott.al issue 

U.S.—Commonwealth Oil Refining Co. 

V. Houdry Process Corp., supra. 

2. U.S.—^Kainz v. Anheuser-Busch, 
Inc., D.C.I11., 15 P.R.D. 242. 

3. U.S.—^Beard v. New York Cent. 
R. Co., D.C.Ohlo, 20 P.R.D. 607. 

4. U.S.—^Dipson Theatres, Inc., v. 
Buffalo Theatres, Inc., D.C.N.T., 8 
F.R.D. 86. 

5. U.S.—Dipson Theatres, Inc., v. 
Buffalo Theatres, Inc., supra. 

6. U.S.—Maple Drive-In Theatre 
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Corp. V. Radio-Keith-Orpheum 
Corp., D.C.N.Y., 153 P.Supp. 240. 

Errone Corp. v. Skouras Theatres 
Corp., D.C.N.Y., 22 F.R.D. 494. 

7. U.S,—Schenley Industries v. In¬ 
stitutional Products Corp., D.C.N. 
Y., 16 P.R.D. 13—^Kieran v. John- 
son-March Corp., D.C.N.Y., 7 P.R. 
D. 128. 

Statement under oath 
U.S.—International Fertilizer & 
Chemical Corp. v. Brasileiro, D.C. 
N.Y., 21 P.R.D. 193—Greenbie v. 
Noble, D.C.N.Y., 18 F.R.D. 414— 
Kurt M. Jachmann Co. v. Marine 
Office of America, D.C.N.Y,, 17 P.R. 
D. 41—Shrader v. Reed, D.C.Neb., 
11 P.R.D. 367—Canuso v. City of 
Niagara Falls, D.C.N.Y., 4 F.R.D. 
362—Riordan v. Ferguson, D.C.N. 
Y., 2 F,R.D. 349. 

Searching out information; admis¬ 
sions 

In action for injuries caused by 
dog wherein defendants stated, in 
answer to interrogatories, that they 
had no personal knowledge of the 
alleged assault, a motion to have de¬ 
fendants search out information, and, 
on basis of such hearsay informa¬ 
tion, to make admissions, would be 
denied. 

U.S.—^Nelson v. Reid, D.C.Pla., 4 F. 
R.D. 199. 

8. U.S.—International Fertilizer & 
Chemical Corp. v. Brasileiro, D.C. 
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Knowledge of attorney. A party cannot refuse to 
answer interrogatories on the ground that the in¬ 
formation sought is solely within the knowledge of 
his attorney a fortiori, he cannot refuse to an¬ 
swer on the ground that the information is within 
the knowledge of his attorney and himself.^o 

Substitution of person to answer. A party to 
whom interrogatories have been propounded is not 
entitled to have another person substituted in his 
place, to answer the questions, on the ground of 
physical and mental inability, because of illness, 
in the absence of competent proof of his inability.i^ 

A corporation to which interrogatories are pro¬ 
pounded cannot avoid answering by alleging igno¬ 
rance if it can obtain the information sought from 
sources under its control,^^ although it may qualify 
its answers to show its source in order to avoid 


admission of something which it does not admit.^^ 
So, if subsidiaries or controlled corporations possess 
the desired information, and defendant corporation’s 
control over them is such that the information is 
available to it, it may not refuse to answer because 
the source of the information is a separate cor¬ 
porate entity.i^ 

§ 692. Sufficiency of Answers 

Answers to Interrogatories must comply with the 
Federal Rules of Civil Procedure, and should be complete, 
explicit, responsive, and truthful. 

The answers to interrogatories must conform to 
the requirement of the Federal Rules of Civil Proce¬ 
dure, Rule 33, 28 U.S.C.A., that “the interrogatories 
shall be answered separately and fully in writing 
under oath.”i5 So, the answers should be complete, 
explicit, and responsive proper interrogatories 


N.Y., 21 F.R.D. 193—Shrader v. 
Reed, D.C,Neb., 11 F.R.D. 367. 

9. U.S.—^Hickman v. Taylor, Pa.. 67 
S.Ct. 385, 329 U.S. 496, 91 L-Bd. 
451. 

Bernstein v. N. V. Nederlandsche- 
Amerikaansche Stoomvaart-Maat- 
schappij, D.CN.T., 11 P.R.D. 48— 
Bifferato v. States Marine Corp. of 
Del.. D.C.N.Y., 11 F.R.D. 44—Gay- 
nor V. Atlantic Greyhound Corp., D. 
C.Pa., 8 F.R,D. 802—State of Md., 
to Use of Peters, v. Baltimore & O. 
R. Co., D.C.Pa., 7 P.R.D. 666. 
XofoimatiolL not txaasmltted to par. 
ty 

Where plaintiff authorized his at¬ 
torney to bring suit, to appear for 
him, and to prepare for and conduct 
litigation, plaintiff was bound to dis¬ 
close facts relating to accident in 
attorney’s possession, even though 
at time he answered interrogatories 
the information may not have been 
transmitted to him. 

U.S.—State of Md., to Use of Peters, 
V. Baltimore & O. R. Co., supra. 
Writings in control of attorney 
In action by an administratrix to 
recover on a writing between her de¬ 
ceased husband and defendant, writ¬ 
ings by defendant, decedent, and oth¬ 
ers with respect to agreement sued 
on were within a proper scope of In¬ 
quiry, and even though plaintiff had 
lack of knowledge as to other writ¬ 
ings, any writing in existence or cus¬ 
tody or control of her attorney should 
be set forth in answer to defendant’s 
interrogatories. 

U.S.—Siegel V. Yates, D.C.N.Y., 11 F. 
R.D. 129. 

la U.S.—Gaynor v. Atlantic Grey¬ 
hound Corp., D.C.Pa,, 8 P.R.D. 802. 
11- U.S.—^Riordan v. Ferguson, D.C. 
N.Y., 2 F.R.D. 349. 

12. U.S.—Security Mut. Cas. Co. v. 
Rich, D.C.Pa., 20 F.R.D. 112—Green- 


bie V. Noble. D.C.N.T.. 18 F.R.D. 414 
—^Homung v. Eastern Auto. For¬ 
warding Co., D.C.Ohio, 11 F.R.D. 
300. 

13. U.S.—^Hornung v. Eastern Auto. 
Forwarding Co., supra. 

14. U.S.—^Erone Corp. v. Skouras 
Theatres Corp., D.C.N.Y., 22 F.R.D. 
494. 

Belation oxily through stock owner¬ 
ship 

Corporate defendant was required 
to answer all interrogatories as to 
which information could be obtained 
from sources under its control, even 
though this required furnishing in¬ 
formation concerning business affairs 
of subsidiary corporations which 
were not parties to action and which 
were related to defendant only 
through stock ownership. 

U.S.—Greenbie v. Noble, D.C.N.Y., 18 
F.R.D. 414. 

15. U.S.—Hyster Co. v. Industrial 
Power Equipment Co., D.C.Mo., 9 
P.R.D. 685. 

Motion or order as to insufficient an¬ 
swers see infra 9 696. 

16- U.S.—Alamo Theatre Co. v. 
Loew’s Inc., D.C.I11.. 22 F.R.D. 42. 
Where an interrogatory asks for 
speoiflo figures, it is no answer there¬ 
to to make records available so that 
the other party can do the work of 
ascertaining the true answers to the 
interrogatories. 

U.S.—Austin Theatre, Inc. v. Warner 
Bros. Pictures, Inc., D.C.N.Y., 22 
F.R.D. 302. 

Consolidated or joint answers 
Where order of court with respect 
to Interrogatories propounded by de¬ 
fendants of plaintiffs permitted con¬ 
solidation by joinder in convenient 
form of such answers as each of 
plaintiffs made separately as related 
to certain defendants, there was no 
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' authority either in Rules or order 
granted for consolidated answers in 
which plaintiffs Jointly answered bulk 
of interrogatories. 

U.S.—^Nagler v. Admiral Corp., D.C. 
N.Y., 167 F.Supp. 413. 

Pnmishlng copies or orlglxials of 
documents 

(1) Where plaintiff was furnished 
some of the copies of documents re¬ 
quested by interrogatories and made 
no showing of the necessity for pro¬ 
duction of the remaining copies, de¬ 
fendant sufficiently complied with the 
interrogatories. 

D.C.—Maddox v. Wright, D.C., 11 F. 
R.D. 170. 

(2) "Where defendant was willing 
to produce documents called for by 
interrogatories, it would be permitted 
to answer by producing the originals 
and permitting plaintiffs to inspect 
or copy them, and would not be re¬ 
quired to prepare copies for plain¬ 
tiffs at its own expenses. 

U.S.—^Barrows v. Koninklljke Lucht- 
vaart MaatschappiJ, D.C.N.y., 11 F. 
R.D. 400. 

Beference to records, books, or files 

(1) "Where defendant’s mterroga- 
tory asked plaintiff to list his income 
for each month during stated year, 
and plaintiff replied that he had tes¬ 
tified to such matters at deposition 
hearing and referred defendant to 
deposition record in defendant’s pos¬ 
session, answer was unsatisfactory. 
U.S.—Grimmett v. Atchison, T. & S. 

F. Ry. Co., D.aOhlo, 11 F.R.D. 
336. 

(2) "Where some of answers re¬ 
ferred to depositions, from which it 
was inferred that plaintiff might 
learn proper answers, such answers 
were insufficient. 

U.S.—^Hyster Co. v. Industrial Power 
Equipment Co., D.C.MO., 9 FJtJ>. 
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should be answered directly and without evasion in 
accordance with the information that the party in¬ 
terrogated, after due inquiry, possesses.^*^ In deter¬ 
mining the sufficiency of the answers, a reading of 


the interrogatories and answers as a whole may 
show a conscientious endeavor to understand the 
questions and to answer fully such questions as are 

proper.18 


(3) Plaintiffs’ answers to interrog¬ 
atories, referring merely to books and 
records of plaintiffs which were 
available for inspection or to defend¬ 
ants’ books or records, were insuffi¬ 
cient to comply with rules, since 
plaintiffs were the ones asserting 
claims against defendants and had 
burden not only of establishing their 
case, but of informing defendants 
fully as to the particulars of their 
claims in the details which the inter¬ 
rogatories required. 

U.S.—Nagler v. Admiral Corp., D.C. 
N.T., 167 P.Supp. 413. 

(4) Where interrogatory to plain¬ 
tiff in action for breach of alleged 
contract for commissions asked him 
to furnish copies of writings passing 
between the parties relating to the 
subject matter of the action, plain¬ 
tiff’s statement, in his answer, that 
various writings passed, that he had 
flies in his possession, and that de¬ 
fendant’s attorneys could look at the 
files, was no answer, and plaintiff 
would be required to file an answer 
to that interrogatory. 

U.S.—^Kleran v. Johnson-March Corp., 
D.C.N.Y., 7 F.H.D. 128, 

Answers held responsive 

Interrogatories seeking precise and 
detailed information, answered, in one 
instance, by plaintiff’s giving all in¬ 
formation known to him or his coun¬ 
sel and, in second Instance, by de¬ 
nial that he had precise or detailed 
information, were adequately answer¬ 
ed in a responsive manner, and obli¬ 
gation was on defendant, if he want¬ 
ed general information, to frame an 
appropriate interrogatory calculated 
to elicit that information. 

U.S.—^Wolf V. Dickinson, D.C.Pa., 16 
F.R.D. 407. 

Answer held unresponsive 
U.S.—Sikes Co. v. Swift & Co., D.C. 
N.Y., 9 F.R.D. 19. 

Answer held evasive 

In an action Involving a license 
agreement, where plaintiff m inter¬ 
rogatory was asked how, if at all, the 
purchaser of a transformer unit from 
a licensee obtained the right to use 
the system of patents In suit, plain¬ 
tiffs’ answer that no such license had 
ever been given and no purchaser had 
ever requested one was evasive, and 
plaintiffs would be required to state 
whether the right to use that system 
was given to purchaser, and, if so, 
how. 

U.S.—^National Transformer Corp. v. 
France Mfg. Co., D.C.Ohio, 9 F.R.D. 
606. 


Answer held vague 
U.S.—^Kieran v. Johnson-March Corp., 
D.C.N.Y.. 7 F.R.D. 128. 

17. U.S.—Bailey v. General Sea 
Foods, D.C Mass., 26 F.Supp. 391. 

Gaumond v. Spector Motor Serv¬ 
ice, D.C.Mass., 1 F.R.D. 364. 
Expression of belief 
Where the answer depends on what 
others tell the person interrogated, 
an answer beginning ‘T believe” is 
not insufficient. 

U.S.—F. & M. Skirt Co. v. A, Wimpf- 
heimer & Bro., D.C Mass., 25 F. 
Supp. 898. 

Interrogatories calling for conclu¬ 
sions and opinions 

(1) In action by administrator for 
injuries sustained by his intestate 
when allegedly thrown from deck 
chair, interrogatories which called on 
owner to state manner in which in¬ 
testate was injured, manner in which 
steamship was operated at time of 
Injury, and information concerning 
conditions of sea and weather, would 
be sufficiently answered if owner fur¬ 
nished such information as was avail¬ 
able, even if interrogatories did call 
for conclusions and opinions. 

U.S.—Taylor v. Sound S. S. Lines, D. 
C.Conn., 100 F.Supp. 388. 

(2) Interrogatories calling for con¬ 
clusions and opinions generally see 
supra §§ 686, 687. 

Penalty 

Where amended answers to plain¬ 
tiff’s interrogatories were insufficient 
in that they were made and verified 
by attorney for defendant corporation 
I and failed to substantiate paragraphs 
of amended answer constituting de¬ 
fendant’s counterclaim, penalty pro¬ 
visions of prior order became opera¬ 
tive, and such paragraphs of answer 
were stricken. 

U.S.—Pitman v. Florida Citrus Ex¬ 
change, D.C.N.Y., 2 F.R.D. 25. 

Answers held sufficient 

(1) Generally. 

U.S.—^Lowe V. Greyhound Corpora¬ 
tion, D.C.Mass., 25 F.Supp. 643. 

Kraft V. Washington & Jefferson 
College, D.C.Pa., 11 F.R.D. 603— 
Bernstein v. N. V. Nederlandsche- 
Amerikaansche Stoomvaart-Maat- 
schappij, D.C.N.Y., 11 F.R.D. 48. 

(2) In action for breach of war¬ 
ranty in sale. 

U.S.—Sikes Co. v. Swift & Co., D.C. 
N.Y., 11 F.R.D. 315—Sikes Co. v. 
Swift & Co., D.C.N.Y., 9 F.R.D. 19. 

(3) Where interrogatory to plain¬ 
tiff in action for breach of alleged 
contract for commissions asked 
plaintiff to say what the consideration 
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for his commissions was, and he 
quoted from a letter signed by de¬ 
fendant, the answer was sufficient, 

U S.—Kieran v. Johnson-March Corp., 
D.C.N.Y., 7 F.R.D. 128. 

(4) Defendant’s answer, “No” to in¬ 
terrogatory reading, “If defendant 
claims any error or Inaccuracy in the 
account set out as Exhibit A to plain¬ 
tiff’s complaint, which is not elicited 
by foregoing interrogatories, please 
identify and describe same,” etc., was 
sufficient. 

U.S.—Hyster Co. v. Industrial Power 
Equipment Co., D.C.Mo., 9 F.R.D. 
685. 

(6) Where interrogatory propound¬ 
ed by defendant asked for names and 
addresses of witnesses having in¬ 
formation on four different issues, 
and plaintiff listed name and address 
of each and every witness presently 
known to him having any knowledge 
of the accident In suit, plaintiff 
would not be required to answer 
more completely and specifically, 
since further compliance would in 
effect constitute furnishing of state¬ 
ments of witnesses, which plaintiff 
was not required to do in absence of 
good cause shown. 

U.S.—Wolf V. Dickinson, D.C.Pa., 15 
P.R.D. 407. 

Answers held Insufflcleht 

(1) Generally. 

U.S.—^Austin Theatre, Inc. v. Warner 
Bros. Pictures, Inc., D C.N.Y., 22 
P.R.D. 302—Grand Opera Co. v. 
Twentieth Century-Fox Film Corp., 
D.C.Ill, 21 F.R.D. 39—Bernstein v. 
N. V. Nederlandsche-Amerikaansche 
Stoomvaart-Maatschappij, D.C.N.Y., 
11 F.R.D. 48—^Kieran v. Johnson- 
March Corp., D.C.N.Y., 7 F.R.D. 128 
—Nelson v. Reid, D.C.Pla., 4 F.R.D. 
199—Pitman v. Florida Citrus Ex¬ 
change, D.C.N.Y., 2 F.R.D. 26. 

(2) In action for breach of war¬ 
ranty in sale. 

U.S.—Sikes Co. V. Swift & Co., D.C.N. 
Y., 9 F.R.D. 19. 

(3) Interrogatory as to date on 
which shipment had been accepted by 
respondent was not satisfactorily an¬ 
swered by giving date on which bill 
of lading showed that goods had been 
receipted for; and Interrogatory as 
to whether dock receipt had been is¬ 
sued at time of receipt of shipment 
was not satisfactorily answered by 
statement that search was being made 
for any dock receipt given. 

U.S.—International Fertilizer & 
Chemical Corp. v. Brasilelro, D.C. 
N.Y., 21 F.R.D. 193. 

18. U.S.—Maddox v. Wright, D.C., 11 
F.R.D. 170. 
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A party is bound to give truthful answers to inter¬ 
rogatories,^^ and is required by good faith and the 
spirit of the Federal Rules of Civil Procedure to 
see to it that his answers are truthful as of the 
time of the trial as well as of the time when the 
interrogatories are answered.20 As far as the in¬ 
terrogatories require the production of information, 
the party of whom they are asked must disclose 
whatever information he has as of the time of the 
demand by the interrogatories.^^ If a party does 
not have the necessary knowledge or information 
to make a full, fair, and specific answer, he should 
state that the answers given reflect all the informa¬ 
tion now in his possession ;22 but one suing in a rep¬ 
resentative capacity may not confine replies to per¬ 
sonal knowledge.23 

Where several of the interrogatories relate to the 
form of a particular contract, they need not be an¬ 
swered separately, but may be met by the production 
of the contract for inspection.24 

Subsequent further information; continuing in¬ 
terrogatory, A party has been held not relieved of 
the obligation to supplement an answer to an inter¬ 
rogatory already made when additional information 
within its scope comes into his hands.25 The inter¬ 
rogatories are regarded as continuing to speak,26 
thereby giving effect to one of the primary purposes 


I of the Federal Rules of Civil Procedure, 28 U.S.C. 
A., that of full disclosure before trial of all facts 
which are relevant to the subject matter or issues 
of the case and are not privileged.27 Under other 
authority, the “continuing” interrogatory cannot be 
made a matter of general and universal applica- 
tion,28 and the court should treat an interrogatory 
as “continuing” only in those circumstances in which 
the very nature of the interrogatory should require 
continuing answers, or where the information ob¬ 
tainable at pre-trial would not afford the party suffi¬ 
cient time and opportunity to prepare his case.29 

If, between the time of the answers and the trial, 
the parties obtain new or additional information 
or facts, they are not prevented from offering them 
on trial,and are not irrevocably committed to 
their original answers.^^ 

Persons co-operating in anszvers, A party inter¬ 
rogated need not identify the persons who co¬ 
operated in the preparation of the answers to the 

interrogatories.32 

Answers made by an attorney for the party served 
with interrogatories have been held to be insuffi¬ 
cient but it has also been held that the agent 
who answers on behalf of a corporation does not 
need to have personal knowledge, and the corpora¬ 
tion's attorney will do.^^ 


19. TJ.S.—^Novick v, Pennsylvania R. 
Co., D.C.Pa., 18 P.R.D. 296—Mc¬ 
Nally V. Yellow Cab Co., D.C.Pa~, 
16 P.R.D. 460. 

Del.—^Armstrong v. Diamond State 
Bus Lines, Inc., 125 A.2d 856, 11 
Terry 163. 

20. U.S.—^Novlck V. Pennsylvania R. 
Co., D.C.Pa., 18 F.R.D. 296—Mc¬ 
Nally V. Yellow Cab Co., D.C.Pa., 
16 P.R.D. 460. 

Del.—^Armstrong v. Diamond State 
Bus Lines, Inc., 125 A.2d 856, 11 
Terry 163. 

21. U.S.—^McElroy v. United Air 
Lines, D.CMo., 21 F.R.D. 100— 
RCA Mfg. Co. V. Decca Records, D. 
C.N.Y., 1 F.R.D. 433. 

22. U.S.—^Kurt M. Jachmann Co. v. 
Marine Office of America, D.C.N.Y., 
17 F.R.D. 41. 

ZiLstanoes of coercion; false reports 
Where defendants' interrogatory by 
fair Intendment called for all in¬ 
stances of coercion, plaintiff, if he 
knew of no instances other than those 
set forth in his answer to interroga¬ 
tory, should so state under oath; and 
where interrogatory called for all 
alleged false reports, plaintiff. If he 
knew of no other reports than set 
forth In answer, should so state under 
oath. 


U.S.—^Kurt M, Jachmann Co. v. Ma¬ 
rine Office of America, supra. 
Claim as to facts of accident 

In action for wrongful death, plain¬ 
tiffs’ answer, to defendant’s inter¬ 
rogatories, that plaintiffs were not 
eye witnesses and did not know de¬ 
tails of the accident was sufficient, 
as to Interrogatories relating to de¬ 
tails of the accident, but was not a 
sufficient answer to interrogatories 
as to what plaintiffs claimed were the 
facts of the accident. 

U.S.—Robinson v. Tracy, D.C.Mo., 16 
F.R.D. 113, 

23. U.S.—Cleminshaw v. Beech Air¬ 
craft C0rp„ D.C.Del., 21 F.R.D. 
300. 

24. U.S.—C. F. Simonin's Sons v. 
American Can Co., D.C.Pa., 1 F.R.D. 
134. 

25. U.S,—Chenault v. Nebraska Farm 
Products, D.C.Neb., 9 F.R.D. 5^9— 
RCA Mfg. Co. V. Decca Records, 
D.C.N.Y,, 1 F.R.D. 433. 

Consistent holding of federal courts 
Del.—^Armstrong v. Diamond State 
Bus Lines, Inc., 125 A.2d 856, 11 
Terry 163. 

26. U.S .—Wolt V, Dickinson, D.C.Pa., 
16 F.R.D. 250. 

27. U.S.—Wolf V. Dickinson, supra. 
28- U.S.—Novick v. Pennsylvania R. 

Co., D.C.Pa., 18 F.R.D. 296. 
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29. U.S.—^Novick v. Pennsylvania R. 
Co., supra. 

Reason for rule 

Otherwise, parties may be burdened 
with the reciuirement of providing a 
myriad of scraps of information 
which could prove of little aid to 
either party. 

U.S.—Novick V. Pennsylvania R. Co., 
supra. 

30. U.S.—McElroy v. United Air 
Lines, Inc., D.C.Mo., 21 F.R.D. 100 
—^RCA Mfg. Co. V. Decca Records, 
D.C.N.Y., 1 F.R D. 433. 

31. U.S.—^McElroy v. United Air 
Lines. Inc., D.C.Mo., 21 F.R.D. 100. 

32. U.S.—^Maple Drive-in Theatre 
Corp. V. Radio-Keith-Orpheum 
Corp., D.C.N.Y., 153 F.Supp. 240. 

Further interrogatories 
Interrogating party would be free 
to serve further interrogatories if 
he sought additional information 
concerning persons with knowledge 
of relevant facts. 

U.S.—Maple Drive-In Theatre Corp. 
V. Radio-Keith-Orpheum Corp., su¬ 
pra. 

33. U.S.—Pitman v. Florida Citrus 
Exchange, D.C.N.Y., 2 P.R.D. 26. 

34. U.S.—^U. S. V. 42 Jars, More or 
Less, Bee Royale Capsules, CJL 
N.J., 264 F.2d 666. 
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Signature and verification. Under the Federal 
Rules of Civil Procedure, Rule 33, 28 U.S.CA., 
the answers to interrogatories must be signed by the 
person making them.35 

Verifications apparently meant to apply both to the 
consolidated and the separate answers of parties are 
insufficient to comply with the requirement of the 
Rule that the interrogatories shall be answered sep¬ 
arately and fully “under oath.”36 Where a corpora¬ 
tion is the interrogated party, it is not necessary 
that the interrogatories be verified by an officer or 
managing agent of the corporation.37 Verification 
by an attorney for the party served with interroga¬ 
tories has been held insufficient.38 

§ 693. Use and Effect of Answers 

Answers to Interrogatories are not pleadings. They 
are not considered evidence until offered, as such, at 
trial, and are inadmissible in behalf of the answering 
party. 

Answers to interrogatories are not pleadings,33 
and they are not a part of the pleadings.'*® As ad¬ 
juncts to the pleadings, they limit the issues and 
define the contentions of the parties,*^ and to this 
extent they should have a limiting effect on the 


scope of proof at the trial |)ut under ordinary 
circumstances it is not their function to limit a 
party’s proof in the way that pleadings do.**3 

The fact that, in answering interrogatories, a 
party makes a statement at variance with the an¬ 
swer given by him orally at the taking of his deposit 
tion does not obligate the court to accept the state¬ 
ment that is unfavorable to him.^^ 

Under the Federal Rules of Civil Procedure, Rule 
33, 28 U.S.C.A., adopting Rule 30 (b), answers may 
be sealed, or other steps taken, to protect a party 
from “embarrassment.”^® 

Answers as evidence. It has been broadly held 
that answers to interrogatories are evidence in the 
record and can be considered by the court under 
the Federal Rules,^3 and that they are admissible 
evidence;^7 and information furnished in answer 
to interrogatories to the parties may become part 
of the trial record as evidence.‘*3 Under other au¬ 
thority, answers to interrogatories are not neces¬ 
sarily admissible at the trial if it appears that 
the answer to an interrogatory is not material or 
relevant, it can be excluded on proper objection.®® 

The answers to interrogatories are not considered 


35. U.S.—Nagler v. Admiral Corp., 
D.C.N.T., 167 F.Supp. 413. 

36. U.S.—^Nagler v. Admiral Corp., 
supra. 

37. U.S—U. S. V. 3963 Bottles. More 
or Less, Enerjol Double Strength, 

C. A.I11., 265 F.2d 332. 

38. U.S.—Pitman v. Florida Citrus 
Exchange, D.C.N.T., 2 F.R.D. 25. 

39. U.S.—Alamo Theatre Co. v. 
Loew’s Inc., D.C.Ill., 22 F.R.D. 42, 

40. U.S.—Munzer v. Swedish Ameri¬ 
can Line, D C.N.Y., 35 F.Supp. 493. 

Alamo Theatre Co. v. Loew’s Inc., 

D. C.I11., 22 F.R,D. 42. 

41. U.S.—Alamo Theatre Co. v, 
Loew’s Inc., supra—McElroy v. 
United Air Lines, Inc., D.C.Mo., 
21 F.R.D. 100. 

42. U.S.—Alamo Theatre Co. v. 
Loew’s Inc., D.C.Ill., 22 F.R.D. 42. 

43. U.S.—^Alamo Theatre Co. v. 
Loew’s Inc., supra—McElroy v. 
United Air Lines, Inc., D.C.Mo., 
21 F.R.D. 100. 

Answer held not admission 

U.S.—Newman v. Baltimore & O. R. 

Co., C.A.Pa., 191 P.2d 660. 

Proof of facts admitted in answers 
The Federal Rules of Civil Pro¬ 
cedure, Rule 26 (d), 28 U.S.C.A., re¬ 
lating to the use of depositions, does 
not obviate the requirement of proof 
of facts admitted in the answers to 
interrogatories. 

Xj.S.—^Electric Furnace Co. v. Fire 


Ass’n of Philadelphia, D.C.Ohio, 9 
P.R.D. 741. 

44. U.S.—^Anderson v. Phoenix Prod¬ 
ucts Co„ D.C.Wis., 127 F.Supp. 782, 
alQrmed, C.A., 226 P.2d 191. 

45. U.S,—Nichols v. Philadelphia 
Tribune Co., D.C.Pa., 22 F.R.D. 89. 

Permission of conrt to reveal con¬ 
tents 

Where plaintiff brought libel action 
based on publication concerning in 
part prior litigation in which he had 
been Involved, and since answers to 
propounded interrogatories involved 
personal information and were calcu¬ 
lated to discover possible illegal con¬ 
duct of plaintiff which might not be 
relevant at trial, he was entitled to 
be protected against harm from pub¬ 
licity of such data, and answers 
might be sealed and contents not re¬ 
vealed by defendant except by per¬ 
mission of court. 

U.S.—Nichols V. Philadelphia Tribune 
Co., supra. 

46. U.S.—Alamo Theatre Co. v. 
Loew’s Inc., D.C.I11., 22 F.R.D. 42. 

InterrogatozieB held not available 
Interrogatories for discovery pro¬ 
pounded under procedural rule to a 
defendant town's mayor and defend¬ 
ant bank’s president were not avail¬ 
able against town and bank where 
neither town nor bank had notice of, 
or opportunity to cross, the inter¬ 
rogatories asked the other, mayor 
answered only from information, and 
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no original documents were produced, 
but only copies. 

U.S.—Town of River Junction v. 
Maryland Casualty Co, C.CA.Fla., 
110 P.2d 278, 134 A.L.R. 727, cer¬ 
tiorari denied 60 S.Ct. 1077, 310 
U.S. 634, 84 LEd. 1404. 

Answer held Immaterial 
U.S.—^U. S. v. Alexander, C.A.N.C., 
234 P.2d 861, certiorari denied 77 
S.Ct. 131, 362 U.S. 892, 1 L.Ed.2d 
86 . 

47. U.S.—^Ware v. Garvey, D.C.Mass., 
139 F.Supp. 71. 

Answers held admissible under state 
statute 

U.S.—Toung V. Slaney, C.A.Mass., 
266 P.2d 786. 

In libel action based on magazine 
article, court properly admitted inter¬ 
rogatories and defendant’s answers 
thereto containing matter relevant to 
issue of correct interpretation of 
article. 

U.S.—Bray ton v. Crowell-Collier Pub. 
Co.. C.A.N.T., 206 F.2d 644. 

48. U.S.—Sure-Fit Products Co. v. 
Med-Vogue Corporation, D.C.Pa., 28 
F.Supp. 489—^Adams v. Hendel, D.C. 
Pa., 28 F.Supp. 317, 

49. U.S.—Nichols v. Philadelphia 
Tribune Co.. D.C.Pa., 22 P.R.D. 89. 

50. U.S.—^Patterson Oil Terminals v. 
Charles Kurz & Co., D.C.Pa., 7 Fi’ 
R,D. 250—Bowles v. Keller ’ Glove^ 
Mfg. Co., D.C.Pa., 4 FJI.D. 460. 
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evidence until offered, as such, at trial they do 
not become evidence in the case unless voluntarily 
introduced by the interrogator as admissions against 
interest on the part of the party interrogated.^^ 

The rules of evidence permit answers to be used 
against the party giving them;53 but, being mere 
self-serving statements, the answers have no evi¬ 
dentiary value to the answering party,are inad¬ 
missible in his behalf,55 and cannot be used by him 
as a self-serving statement free from the hazards of 
cross-examination.®® So, it has been held error to 
allow a party to read to the jury his answers to in¬ 
terrogatories propounded to him;®*^ but under other 
authority it is not error to permit a corporate de¬ 
fendant to read to the jury answers by its officers 
and employees to interrogatories propounded to it.®® 

Answers to interrogatories are not binding;®® 
they have the same force and effect as any other 


kind of testimony weighed by the jury.®® 

§ 694. Failure to Answer 

The sanctions provided by the Federal Rules of Civil 
Procedure for failure to answer interrogatories may be 
imposed within the discretion of the court, and only 
where the Interrogated party Is clearly at fault. 

A court may give a party who has failed to answer 
interrogatories a specified number of days to do so, 
before invoking the sanctions provided for by the 
Federal Rules of Civil Procedure, Rule 37 (d), 28 
U.S.C.A.®! The provision of the Rule that on will¬ 
ful failure to answer interrogatories submitted un¬ 
der the Federal Rules of Civil Procedure, Rule 33, 
28 U.S.C.A., the court may strike all or any part of 
the failing party’s pleading, or dismiss the action or 
proceeding or any part thereof, or enter a judgment 
by default against the party, would seem to give the 
court some discretion.®^ The applicability of the 


51. U.S.—^Patterson Oil Terminals 
V. Charles Kurz & Co., B.C.Pa., 7 
P.R.D. 250—^Bowles v. Keller Glove 
Mfg. Co., D.C.Pa., 4 F.R.D. 450. 

E2. U.S.—Coca Cola Co. v. Dixi-Cola 
Laboratories, D.C Md., 30 F.Supp. 
275—P. & M. Skirt Co. v. A. Wimpf- 
heimer & Bro., D.C.Maas., 25 P. 
Supp. 898. 

U. S. V. General Motors Corpora¬ 
tion, D.C.Ill., 2 F.RD. 528—New 
England Terminal Co. v. Graver 
Tank & Mfg. Corporation, D.C.R.I., 
1 P.R.D. 411. 

63- XJ.S.—^Haskell Plumbing & Heat¬ 
ing Co. V. Weeks, C.A.Alaska, 237 
P.2d 263. 

U. S. V. Smith, D.C.Pa., 95 F. 
Supp. 622. 

54- U.S.—^U. S. V. Smith, supra. 

Estahlishment of defense by use 
of interrogatories propounded to de¬ 
fendant would not be proper. 

U.S.—^U. S. V. Smith, supra. 

65. U.S.—^Haskell Plumbing & Heat¬ 
ing Co. V. Weeks, C.A.Alaska, 237 F. 
2d 263—^Lobel v. American Air¬ 
lines, C.A.N.T., 192 F.2d 217, certio¬ 
rari denied 72 S.Ct 558, 342 U.S. 
945, 96 LEd. 703. 

56. **l&iile 33 has a distinctive func¬ 
tion separate and apart from the 
other rules, in the discovery of truth 
reposing in the mind of the defend¬ 
ant, bearing upon the issue in prepa¬ 
ration for trial. It is peculiarly 
adopted to the use of parties in pre¬ 
paring for trial, in the interest of 
economy of time, for if admissions 
are made the fact is established, or 
if answers are adverse, and believed 
untrue, or the fact camouflaged In 
such a fashion as to becloud the 
truth, for use in cross-examination 
to clarify the answers, and uncover 
the truth. • • • The answers, not 


because Rule 33 so provides, but, un¬ 
der the general rule of evidence, may 
be used, as a confession, or for im¬ 
peachment, but not by the answering 
party as a self-serving statement free 
from the hazards of cross-examina¬ 
tion.” 

U.S.—^Bailey v. New England Mut. 
Life Ins. Co. of Boston, Mass., D.C. 
Cal., 1 P.R,D. 494, 496. 

57- U.S.—^Lobel v. American Air¬ 
lines, C.A.N.Y., 192 F.2d 217, cer¬ 
tiorari denied 72 S.Ct. 668, 342 U.S. 
945, 96 L.Ed. 703. 

58. U.S.—Thiel v. Southern Pac. Co., 
C.CA..Cal., 169 F.2d 30, certiorari 
denied b9 S.Ct. 162, 335 U.S. 872, 93 
L.Ed 416, rehearing denied 69 S.Ct. 
294, 335 U.S. 900, 93 L.Ed. 486. 

69. U.S.—^Ware v. Garvey, D.C.Mass., 
139 F.Supp. 71. 

McElroy v. United Air Lines, 
Inc., D.C.MO., 21 F.R.D. 100. 
Answers from hearsay 

If a party answers interrogatories 
from hearsay, the answers should 
not be binding on him as admissions. 
U.S.—Carstens v. Great Lakes Tow¬ 
ing Co., D.aOhio, 71 F.Supp. 394. 

60. U.S.—Ware v. Garvey, D.C.Mass., 
139 F.Supp. 71. 

Manner of use by Jurors 

Where, in action by motorist 
against policeman for assault and 
battery allegedly arising from arrest 
of motorist, answers to interrogato¬ 
ries were read to Jurors while po¬ 
liceman was on stand, jurors had 
right to take such answers into ac¬ 
count, and could consider them even 
on their merits as answers, or es 
matters helping Jurors estimate ac¬ 
curacy and consistency of the wit¬ 
nesses, or use them for any other 
relevant purpose. 

U.S.—Ware v. Garvey, supra. 
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61. U.S.—^Nagler v. Admiral Corp., 
D.C.N.Y., 167 F.Supp. 413—Terry 
Carpenter, Limited v. Ideal Cement 
Co., D.C.Neb., 117 F.Supp. 441— 
Dunn v. Pennsylvania R. Co., D.C. 
Ohio, 96 F.Supp. 697. 

Austin Theatre, Inc., v. Warner 
Bros. Pictures, Inc., D.C.N.Y., 22 
P.R.D. 302. 

Time for answer generally see supra 
§ 689. 

Second extension of time to answer 
U.S.—^Avon Pub. Co. v. American 
News Co., D.C.N.Y., 19 P.R.D. 105. 

62. U.S.—^Dunn v. Pennsylvania R. 
Co., D.C.Ohio, 96 F.Supp. 597—Dann 
V. Compagnie Generale Trans-At- 
lantique Limited, D.C.N.Y., 29 F. 
Supp. 330. 

Failure of party to answer interrog¬ 
atories as ground for dismissal see 
infra §§ 797, 798. 

Discretion held not abused 
Entry of default against defend¬ 
ant for failure to respond to inter¬ 
rogatories, and refusal to set aside 
such default, were not an abuse of 
discretion, in view of defendant’s 
dilatory and contumacious tactics. 
U.S.—^Michigan Window Cleaning Co. 
V. Martino, C.A.Mich., 173 F.2d 466. 

Proof of nonpayment required 
Where defendant, in action on notes 
wherein defendant alleged payment, 
failed to answer plaintiff’s interroga¬ 
tories, and no justifiable excuse ap¬ 
peared or was suggested, plaintiff was 
entitled to default, but proof of non¬ 
payment would be required. 

U.S.—Jackson v. Kotzebue Oil Sales, 
D.C.Alaska, 17 P.R.D. 204. 

Motion for Judgment denied where 
interrogated party acted in good 
faith. 

U S.—Stom V. Pennsylvania R. Co., 
D.C.Pa., 16 P.R.D. 284. 



85A C. J. S, 


FEDERAL CIVIL PROCEDURE § 694 


remedies of the provision has been limited to situa¬ 
tions in which there is a total refusal to respond, 63 
“willful failure” being defined as “any conscious and 
intentional failure” to comply with Rule 33 of the 
Federal Rules.®^ 

The question of the lack of jurisdiction of the 
court to enter judgment must be decided regardless 
of the default.66 

A party who declines to answer an interrogatory 
on a particular subject may be precluded by the 
court from offering proof thereon at the trial ;66 
and, under the Federal Rules of Civil Procedure, 
Rule 37 (b) (iii), 28 U.S.C.A., all further proceed¬ 
ings on the part of a plaintiff who willfully fails to 
answer interrogatories may be stayed until the order 
of the court directing him to furnish answers is com¬ 
plied with.67 Where a party, in answering inter¬ 
rogatories asking for the names of persons who 


have knowledge of the case, fails to furnish the 
names of two such persons, well known to him and 
not recently discovered, the court may properly re¬ 
fuse to allow such persons to testify at the trial when 
offered by that party.63 

Contempt. The court has authority to punish for 
contempt in the event of a disobedience or resistance 
to Rule 33 of the Federal Rules,69 but before a court 
will hold a party guilty of such contempt the evi¬ 
dence must be clear, satisfactory, and convincing.*^® 

Payment of expenses. Under the Federal Rules 
of Civil Procedure, Rule 37 (a), 28 U.S.C.A., a find¬ 
ing that failure to supply proper answers to inter¬ 
rogatories was without substantial justification is 
a prerequisite to the award to the interrogating party 
of expenses, including attorneys* fees, incurred in 
obtaining an order to answer.*^! It has been held 
that the provision for such award should be in- 


Findinsrs as to insnfflcleiLcy of an- 
swers not before oonrt 
District court’s finding's with re¬ 
spect to insufficiency of defendant’s 
answers to Interrogatories, which 
findings were basis of default judg¬ 
ment against defendant which was 
subsequently set aside in another di¬ 
vision of district court, were not be¬ 
fore latter court on plaintiff’s subse¬ 
quent motion to apply consequences 
of Rule for defendant’s failure to 
comply with orders with respect to 
answers to interrogatories. 

U.S.—^Holler v. General Motors Cor¬ 
poration, D.C.Mo., 3 F.R.D. 296. 

63. U.S —Cardox Corp. v. Olln Math- 
ieson Chemical Corp., D.C.I11., 23 
F.R.D. 27, 

Buie inapplicable; no default 

(1) Rule should not be applied to 
situations in which answers were 
served, even though certain of the 
answers be insufficient to satisfy 
Rule for reason they do not constitute 
full answers which the Rule requires, 
or because only answer to certain of 
the interrogatories might be an im¬ 
properly raised objection thereto. 

U.S.—Cardox Corp. v. Olln Mathleson 

Chemical Corp., supra. 

(2) Plaintiff was not entitled to 
judgment by default where defend¬ 
ants submitted answers to interroga¬ 
tories served on them, although they 
did not answer some of the individual 
questions to the plaintiff's satisfac¬ 
tion and objected to other questions. 
D.C.—Maddox v. Wright, D.C., 11 F.R. 

D. 170. 

(3) Where complete answers were 
filed by three defendants to first set 
of interrogatories, and plaintiffs filed 
no exception or complaint as to the 
answers, and second set of inter¬ 
rogatories all referred to answers to j 
first set, with exception of one new I 


[ interrogatory, defendants would not 
be held in default because they took 
a little over a year to answer sec¬ 
ond set of interrogatories. 

U.S.—Picking V. Pennsylvania R. Co., 
D.C.Pa., 11 P.R.D. 71, appeal dis¬ 
missed, C.A., 201 P.2d 672, certio¬ 
rari denied 73 S.Ct. 1144, 346 U.S. 
1000, 97 L.Ed. 1406, rehearing de¬ 
nied 74 S.Ct. 18, 346 U.S. 843, 98 
L.,Bd. 363. 

64. U.S.—Brookdale Mill v. Rowley, 
C.A.Ohio, 218 F.2d 728, 729. 

Cardox Corp. v. Olin Mathieson 
Chemical Corp., D.C.I11., 23 P.R.D. 
27, 29. 

FaUure held wDIfUl 
U.S.—^Austin Theatre, Inc. v. Warner 
Bros. Pictures, Inc., D.C.N.T., 22 
P.R.D. 302. 

66. U.S.—Michigan Window Clean¬ 
ing Co. V. Martino, C.A.Mlch., 173 
F.2d 466. 

66. U.S,—^Michigan Window Clean¬ 
ing Co. V. Martino, supra—^Fisher 
V. Underwriters at Lloyd’s London, 

C. CA..I11., 115 F.2d 641. 

67. U.S.—^Austin Theatre, Inc. v. 
Warner Bros. Pictures, Inc., D.C. 
N.T., 22 P.R,D. 302. 

68. U.S.—^Newsum v. Pennsylvania 
R. Co., D.aN.T., 97 F.Supp. 600. 

69. U.S.—Crosley Radio Corporation 
V. Hieb, D.C.Iowa, 40 F.Supp. 261. 

70. U.S.—Crosley Radio Corporation 
V. Hieb, supra. 

71. U.S.—^Nagler v. Admiral Corp., 

D. C.N.T., 167 F.Supp. 413. 

FaymexLt of expenses required 

U.S.—^Austin Theatre, Inc. v. Warner 
Bros. Pictures, Inc., D.C.N.Y., 22 F. 
R.D. 302. 

Back of substantial justification held 
not sho-wn 

(1) Generally. j 

U.S.—^Willys Motors, Inc, v. North-1 
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west Kaiser-Willys, Inc., D.C.Mlnn., 
18 P.R.D. 473. 

(2) Where defendant asked plain¬ 
tiff to list his Income for certain 
months, and plaintiff replied that he 
had testified to those matters at depo¬ 
sition hearing and referred defend¬ 
ant to record in defendant’s posses¬ 
sion, answer, although improper, was 
not a refusal without substantial jus¬ 
tification that would entitle defend¬ 
ant to attorney’s fees. 

U.S.—Grimmett v. Atchison, T. & S. 
F. Ry. Co., D.aOhlo, 11 F.R.D. 336. 

(3) Where pleadings of plaintiffs, 
who appeared pro se, were from very 
inception of case replete with evi¬ 
dence of nonprofessional approach, 
complaint was a ponderous tome of 
one hundred fifty four paragraphs, 
and about seven and one half years 
had elapsed since complaint was filed, 
plaintiffs were not entitled to rea¬ 
sonable expenses or counsel fees. 
U.S.—Picking v. Pennsylvania R. Co., 

D.C.Pa., 11 F.R.D. 71, appeal dis¬ 
missed, C.A., 201 F.2d 672, certiora¬ 
ri denied 73 S.Ct. 1144, 345 U.S. 
1000, 97 L.Ed. 1406, rehearing de¬ 
nied 74 S.Ct. 18, 346 U.S. 843, 98 
L.Ed. 363. 

Party held not entitled to witness 
fees and mileage for his own attend¬ 
ance. 

U.S.—^Picking v. Pennsylvania R. Co., 
supra. 

Efforts affecting ultimate assessment 
of costs 

Defendant would not be required to 
answer interrogatories on statement 
under oath that he could not readi¬ 
ly furnish any or all of the informa¬ 
tion requested, although, if he did 
so, he would be required to make ac¬ 
count of efforts made to obtain in¬ 
formation, since it might have bear¬ 
ing on ultimate assessment of costs. 
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yoked only when deliberate or flagrant attitude is 
demonstrated,'^^ or when the party proceeded against 
has entirely disregarded the request, or has been 
unreasonable or recalcitrant in his conduct or at¬ 
titude, or where his refusal has been captious.'^3 A 
refusal to answer exists, within the Rule, where 
insubstantial objections are filed to the interroga¬ 
tories, and a hearing required thereon,*^^ and the fact 
that a few of the objections have merit does not 
change the situation, except as to the amount of the 

costs J 5 

A party willfully giving false answers to inter¬ 
rogatories, or who makes answers intending to mis¬ 
lead and deceive, or who makes answers recklessly 
resulting in a direct resistance of the effort to secure 
full answers to the interrogatories, where if correct 
and full answers had been given the necessity and 
expense of taking depositions would not have been 
required, should bear the expense necessitated by 


such willful action.'^® 

§ 695. Motion or Order as to Answer 

If an Interrogatory Is not answered, the court, un¬ 
der most authorities, may order it answered; if the an¬ 
swer IS Insufficient, it may order a further answer. 

In case the court feels that a more specific and 
complete answer is necessary, it may, on proper mo¬ 
tion therefor, order the answering party to make a 
further, or more specific and complete, answer,77 
although neither the Federal Rules of Civil Proce¬ 
dure, Rule 33, 28 U.S.C.A., which deals with inter¬ 
rogatories, nor any other of the Rules, provides 
expressly for a remedy against incomplete and eva¬ 
sive answers,78 and although the local rules of the 
court contain no provision covering such a situa- 
tion.79 So, where a party gives an unsatisfactory 
or insufficient answer to an interrogatory, he will be 
required, by order of the court, to answer fully un¬ 
der oath to the best of his knowledge,or to make 


U.S,—Shrader v. Reed, D.C.Neb., 11 
F.R.D. 367. 

72. XJ.S.—Grrimmett v. Atchison, T. 
& S. F. Ry. Co., D.aOhio, 11 P.R.D. 
335. 

73. U.S.—-Wlllys Motors, Inc. v. 
Northwest Kaiser-Willys, Inc., D. 

C. Minn., 18 P.R,D. 473. 

74. U.S.—^Lrizza & Sons. Inc. v. Dim- 
Inico & Pallotta, Inc., D.C.Mass., 23 
F.RJD. 143. 

75. U.S.—Lizza & Sons, Inc. v. Dim- 
Inico & Pallotta, Inc., supra. 

73. U.S.—Crosley Radio Corporation 
V. Hieh, D.C.Iowa, 40 F.Supp. 261. 

77. U.S.—^Bailey v. General Sea 
Foods, D.C.Mass., 26 F.Supp. 391— 
F. & M. Skirt Co. v. A. Wlmpfheim- 
er & Bro., D.C.Mass., 25 F.Supp. 
898—Lowe v. Greyhound Corpora¬ 
tion, D.C.Mass., 26 F.Supp. 643. 

Clemlnshaw v. Beech Aircraft 
Corp, D.C.Del., 21 F.R.D. 300— 
Grand Opera Co. v. Twentieth Cen¬ 
tury-Fox Film Co., D.C.Ill., 21 F.R. 

D. 39—^Kurt M. Jachmann Co. v. 
Marine Office of America, D.C.N.T., 
17 F.R.D. 41—Sikes Co. v. Swift & 
Co., D.C.N.T., 9 FJI.D. 19—Nelson 
V. Reid, D.C.Fla., 4 F.R.D. 199— 
American Lecithin Co. v. W. A, 
Cleary Corporation, D.C.N.J., 1 FJR. 
D. 603. 

In action for breach of warranty, 
where defendant contended that an¬ 
swers g-iven by plaintiff to some of 
defendant’s interrogatories were In¬ 
complete, and that answers did not 
give information requested concern¬ 
ing results of tests made by plain- 
tifC on defendant’s product, plaintiff 
would be required to state actual re¬ 
sults of tests. 

U.S.—^Prlto Co. of Cleveland v. Mor- j 


ton Salt Co., D.C.Ohio, 10 F.R.D. 
384. 

Breach of contract for commissions 

(1) Where plaintiff, in action for 
breach of alleged contract for com¬ 
missions, was asked to say over what 
period he performed his contract and 
what he did, and his reply was mere¬ 
ly that he did everything required, 
the answer was insufficient, and 
plaintiff would be required to file a 
further answer. 

U.S.—^Kleran v. Johnson-March Corp., 
D.C.N.Y., 7 F.R.D. 128. 

(2) Where interrogatory to plain¬ 
tiff in such action sought to elicit 
dates and places, when and where 
plaintiff rendered service to defend¬ 
ant, and who requested that service, 
and plaintiff’s answer was vague, he 
would be required to file further an¬ 
swer supplying dates and places to 
the extent that he was able, and, if 
he was unable to do so, to state that 
he was unable. 

U.S.—^Kieran v. Johnson-March Corp., 
supra. 

XkL action under Jones Act for death 
of plaintiff’s intestate who was in 
command of tug which sank, defend¬ 
ant was entitled to more definite an¬ 
swers to Interrogatories as to what 
signals plaintiff referred to, what was 
the average gross income of Intestate 
for last five years prior to his death, 
and what was the average amount 
paid to plaintiff for support and 
maintenance by the Intestate. 

U.S.—Carstens v. Great Lakes Tow¬ 
ing Co., D.C.Ohio, 71 F.Supp. 394. 

Payments other than workmen’s com. 
pensation 

Where plaintiff had merely an¬ 
swered, in response to interroga¬ 
tory as to whether or not he had I 
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agreed to accept payments other than 
workmen’s compensation, that he had 
received workmen’s compensation, 
the answer was not responsive, and 
plaintiff would be required to answer 
more completely and specifically. 

U.S.—^Wolf V. Dickinson, D.C.Pa., 15 
F.R.D. 407. 

Natnre of disease 
Where insurers sought to defeat 
claim under accident policies on 
ground that insured’s disability was 
a disease of the brain or nervous 
system, and answered interrogatory 
as to nature of the disease with gen¬ 
eral statements about nervousness, 
neurotic tendencies, and abnormal¬ 
ities, insured was entitled to ampli¬ 
fication of the answer to the inter¬ 
rogatory. 

U.S.—Smith V. Mtn& Life Ins. Co., D. 

C. N.T., 8 F.R.D. 664. 

Damage by fixe; inspection, of prem¬ 
ises 

Fire Insurance company’s motion 
for further answers by insured to in¬ 
terrogatories as to character and ex¬ 
tent of damage by fire to parts of In¬ 
sured premises was granted; but mo¬ 
tion for further answers to interrog¬ 
atories seeking information obtain¬ 
able by company on inspection of in¬ 
sured premises, as authorized by par¬ 
ties’ agreement, was denied. 

U.S.—Phoenix Ins. Co. v. Cline, D.C. 
Alass., 3 F.R.D. 354. 

78. U.S.—^Kraft v. Washington & 
Jefferson College, D.C.Pa., 11 P.R.D. 
603. 

79. U.S.—Brown v. U. S. Lines Co., 

D. C.N.Y., 16 P.RD. 127. 

80. U.S.—Grimmett v. Atchison, T. & 
S. P. Ry. Co., D.C Ohio, 11 F.K.D. 
885 . 
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prompt answers.si Whether further answers are 
required in any given case is within the discretion of 

the court.S2 

It was held in an early case that on failure of a 
party to answer interrogatories, the remedy is under 
the Federal Rules of Civil Procedure, Rule 37 (d), 
28 U.S.C.A., and the court will not order the party 
to answer ;83 but in other, including subsequent, 
cases such orders have been made, or have been held 

proper.84 


Notice of motion. Where the ''officer” referred 
to in a motion for an order compelling a corpora¬ 
tion to answer questions addressed to "one of its 
officers” was not an officer but a director, but the 
attorney for the corporation, who represented such 
director at oral examination, did not raise any ob¬ 
jection of lack of notice of motion to the director, 
the order, if issued, could be addressed to the di¬ 
rector. 


81. U.S.—Kyster Co. v. Industrial 
Power Equipment Co., D.CMo., 9 
F.RD. 685. 

82. U.S—Tobacco and Allied Stocks 
V. Transamerica Corp., D.C.Del., 16 
P.R.D. 637. 

Discretion of court as to Interroga¬ 
tories generally see supra § 665. 
“The keystone to decisions is the 
discretion of the trial judge, tempered 
by the axiom that . . . [the Fed¬ 

eral Rules of Civil Procedure] 
should receive a liberal construction 
to achieve the maximum degree of 
disclosure which can be compelled 
without doing injustice.” 

U.S.—Cardox Corp. v. Olin Mathieson 
Chemical Corp., D.C.IIL, 23 F.R.D. 
27, 29. 

Sight to further answers held not 
shown 

(1) Generally. 

U.S.—Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 16 F. 
R.D 537—Bernstein v. N. V. Neder- 
landsche-Amerikaansche Stoom- 
vaart-Maatschapplj, D.C.N.Y., 11 F. 
R.D. 48—Kieran v. Johnson-March 
Corp., D.C.N.Y., 7 F.R.D. 128. 

(2) In suit by administratrix of 
deceased seaman who died as result 
of the alleged negligence and unsea¬ 
worthiness of defendant’s vessel, 
wherein defendant filed interrogato¬ 
ries, a consideration of the interroga¬ 
tories and answers thereto compelled 
conclusion that they had been an¬ 
swered as fully and completely as 
possible at such given point in time, 
and that defendant was not entitled 
to grant of motion for further an¬ 
swer. 

U.S.—Brown v. U. S. Lines Co., D.C. 
N.Y., 15 F.R.D. 127. 

(3) Defendants would not be re¬ 
quired to more fully and fairly an¬ 
swer interrogatories concerning pro¬ 
curement of release from liability for 
injuries sustained in collision, where 
answers given disclosed that plain¬ 
tiff could obtain desired information 
from persons having personal knowl¬ 
edge of the facts by taking their 
depositions, by means of written in¬ 
terrogatories directed to such per¬ 
sons, and by requiring production of 
statements, etc., not privileged. 

U.S.-—Nesbitt v. Hauck, D.C.S.D., 16 

F.R.D. 264. 


ZuslBtexLce on possession of records 

Defendants could not be compelled 
to serve further answers to plaintiff's 
interrogatories merely on plaintiff’s 
insistence that defendants must have 
records of a sort which defendants 
denied possessing; if plaintiff be¬ 
lieved that certain records of defend¬ 
ants contained desired information, 
plaintiff could move for their produc¬ 
tion. 

U.S.—Maple Drive-In Theatre Corp. v. 
Radlo-Keith-Orpheum Corp., D.C. 
N.Y., 153 F Supp. 240. 

83. U.S—U. S. for Benefit of Gen¬ 
eral Electric Supply Corporation v 
W. E. O’Neil Const. Co., D.C.Mass., 
1 F.R.D. 529. 

84. U.S.—Drum v. Town of Tona- 
wanda, D.C.N.Y., 13 F.R.D. 317. 

Interrogatories propounded before ef- 
fective date of rules 
A motion to require answer to in¬ 
terrogatories should be determined 
under Rule governing interrogatories, 
although the litigation started and 
the interrogatories were propounded 
before the rules came into effect 
U.S.—Looper v. Colonial Coverlet Co., 
D.C.Tenn., 29 F.Supp. 125—Boysell 
Co. V. Colonial Coverlet Co., D.C. 
Tenn., 29 F.Supp. 122. 

l^ack of knowledge of rules 

(1) Where action was removed 
from state court to federal district 
court, and it appeared that plaintiff’s 
failure to answer interrogatories was 
not a willful failure but because of 
lack of knowledge of the Federal 
Rules, district court, in exercise of 
its discretion, would not dismiss ac¬ 
tion because of plaintiff’s failure to 
answer the interrogatories, but would 
order plaintiff to answer the inter¬ 
rogatories within ten days. 

U.S.—^Dunn v. Pennsylvania R. Co., 
D.aOhio, 96 F.Supp. 697. 

(2) Time for answer generally see 
supra § 689. 

Contents of documents 
Where questions directed by in¬ 
jured employee to various witnesses, 
who were employees of defendant, 
were predicated on production of 
documents not in possession of wit¬ 
nesses, and defendant had properly 
refused to produce those documents, 
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employee's motion that witnesses, 
whose deposition he had been taJc- 
ing, be ordered to answer those ques¬ 
tions would be denied, since employee 
could not seek to learn contents of 
those documents by indirection. 

U.S.—^Margeson v. Boston & M. R. 

R., D.C.Mass., 16 F.R.D. 200. 
Answers to all interrogatories not 
essential 

Plaintiff’s oral motion to compel 
defendant to answer each of forty 
five interrogatories would be denied 
on ground that answers to all the in¬ 
terrogatories were not essential to 
enable plaintiff to prepare the case 
for trial, and would be granted only 
as to those interrogatories which 
related to the issue of limitation of 
liability and denied in so far as they 
related to other issues. 

U.S.—Mengle v. Tucker, D.C.Pa., 21 
P.R.D. 187. 

Information as to tests by manufac¬ 
turer 

In tort action based on Injury re¬ 
sulting from use of lotion, manufac¬ 
turer would be required to answer 
interrogatory seeking information as 
to tests made by it to determine 
whether lotion was so manufactured 
as not to be Injurious to skin of 
humans. 

U.S.—Glick V. McKesson & Robbins, 
D.C.MO., 10 P.R.D. 477. 

In action for conversloU, motion 
granted in part and denied in part. 
U.S.—Schenley Industries v. Institu¬ 
tional Products Corp., D.C.N.Y., 16 
P.R.D. 13. 

Impossibility of determining issue 
Where scope of interrogatories, in¬ 
quiring generally into "participa¬ 
tion", and scope of privilege assert¬ 
ed in answers encompassing "details”, 
made it utterly impossible for court 
to determine issue on scant informa¬ 
tion before it on motion to compel 
defendant to answer interrogatories, 
motion was denied, but without prej¬ 
udice to matter being further ex¬ 
plored on deposition by oral examina¬ 
tion of defendant. 

U.S.—Wonneman v. Stratford Securi¬ 
ties Co., D.C.N.Y., 23 P.R.D. 281. 

85. U.S.—Schenley Industries v. In¬ 
stitutional Products Corp., D.C.N. 
Y., 16 P.R.D. 13. 
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Motion rendered moot. Where answers to inter¬ 
rogatories have been filed, a motion to compel an¬ 
swers thereto is moot and is accordingly refused.^® 


The dismissal of the complaint renders moot plain¬ 
tiff’s motion to direct defendant to answer interroga- 
tories.S'^ 


E. PRODUCTION OF DOCUMENTS AND THINGS FOR INSPECTION, COPYING, 

OR PHOTOGRAPHING 


1. In General 


§ 696. In General 

a. General rules 

b. Former practice 

a. General Rules 

Rule 34 of the Federal Rules of Civil Procedure pro¬ 
vides for a discovery, by production and inspection, of 
documents and things, and is the normal method of 
obtaining such an Inspection, it also provides for entry 
on property for the purpose of inspecting the property 
or an object or operation thereon. 

Rule 34 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., provides for a discovery, by production 
and inspection, of documents and tangible things.^^ 
Under this Rule, on motion of any party showing 
good cause therefor and on notice to all other par¬ 
ties, and subject to the provisions of Rule 30 (b), 
for the protection of parties and deponents as to the 
taking of a deposition by oral examination, the 
court in which an action is pending may order any 
party to produce and permit the inspection and copy¬ 
ing or photographing, by or on behalf of the moving 
party, of any designated documents, papers, books. 


accounts, letters, photographs, objects, or tangible 
things, not privileged, which constitute or contain 
evidence relating to any of the matters within the 
scope of the examination permitted by Rule 26 (b), 
and which are in his possession, custody, or con¬ 
trol.^® 

Further, the court in which an action is pending 
may order any party to permit entry on designated 
land or other property in his possession or control 
for the purpose of inspecting, measuring, surveying, 
or photographing the property or any designated ob¬ 
ject or operation thereon within the scope of the 
examination permitted by Rule 26 (b), stating the 
scope of the examination on the taking of deposi- 

tions.90 

The procedure under Rule 34 is the normal 
method of obtaining inspection of a document or 
thing.^l While other methods of obtaining such 
inspection may be recognized,it has been held 
that the procedure under Rule 34 is, and shouM be, 
the only method of obtaining discovery of docu- 


88. U.S.—^Pickingr v. Pennsylvania 

R. Co., D.C.Pa., 11 P.R.D. 71, appeal 
dismissed, C.A., 201 F.2d 672, cer¬ 
tiorari denied 73 S.Ct. 1144, 345 U. 

S. 1000, 97 L.Ed. 1406, rehearing 
denied 74 S.Ct. 18, 346 U.S. 843, 
98 L.Ed. 363. 

87. U.S.—-Weiss v. U. S., C.A.]Sr.Y., 
199 P.2d 454, certiorari denied 73 S. 
Ct. 504, 344 U.S. 934, 97 L.Ed. 718, 
rehearing denied 73 S.Ct. 643, 345 
U.S. 914, 97 L..Ed. 1348. 

88. U S.—Gielow v. Warner Bros. 
Pictures, D.CN.T., 26 P.Supp. 425. 

Reid V. C. H. Cronin, Inc., D.C. 
N.T., 16 P.R.D. 337—Shamokin 

Woolen Mills v Cortille Fabrics, D. 

C. N.Y., 2 F.R.D. 25—Vendola Cor¬ 
poration V. Hershey Chocolate Cor¬ 
poration. D.C.N.Y., 1 F.R.D. 369. 

89. U.S.—Commonwealth Oil Refin¬ 
ing Co. V. Houdry Process Corp., 

D. C.Puerto Rico, 22 P.R.D. 306— 
Thompson v. Hoitsma, D.C.N.J., 19 
P.RJD. 112—Jacobs v. Kennedy Van 
Saun Mfg. & Eng. Corp., D.C.Pa., 
12 P.R.D. 623—Overly v. Hall-Neal 
Furnace Co., D.C.Ohlo, 12 P.R.D. 112 
—^Dulansky v, lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 F.R.D. 146— j 


U. S. V. 6 Cases, Etc., D.C.Conn., 9 
P.R.D. 81—Michel v. Meier, D.C. 
Pa., 8 P.RD. 464—Champion Spark 
Plug Co. V. Reich, D.C.Mo., 7 F.R.D. 
687—^Dowd V. American S. S. Co., 
D.C.N.Y., 6 P.R.D. 240—Monarch 
Liquor Corporation v. Schenley Dis¬ 
tillers Corporation, D.C.N.Y., 2 F. 
R.D. 61—Gaumond v. Spector Mo¬ 
tor Service, D.C.Mass., 1 F.R.D. 364. 
D.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
264 P.2d 314, 102 U.S.App.D.C. 396. 

]Qaw of case 

Denial of defendants’ motion under 
Equity Rule to compel complainant 
to produce certain documents was not 
the "law of the case" requiring denial 
of similar motion under Federal 
Rules of Civil Procedure, Rule 34. 
U.S.—Gielow V. Warner Bros. Pic¬ 
tures, D.C.N.Y., 26 P.Supp. 426. 

90. U.S.—^Williams v. Continental 
Oil Co., C.A.Okl., 215 P.2d 4, cer¬ 
tiorari denied 76 S.Ct. 341, 348 U.S. 
928, 99 L.Ed. 728—Humble Oil & 
Refining Co. v. Sun Oil Co., CA.. 
Tex., 176 F.2d 670. 

Hlndle v. National Bulk Carriers, 
D.C.N.Y., 18 F.R.D. 198—Louis 
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Weinberg Associates v. Monte 
Christi Corp, D.C.N.Y., 11 PRD. 
514—^Vermilyea v. Chesapeake & O. 
Ry. Co., D.C Mich., 11 P.R D. 255— 
Mulligan v. Eastern S. S. Lines, D. 

C. N.Y., 6 P.R.D. 601—Canty v. Great 
Lakes Transit Corporation, D C.N. 
Y., 2 P.R.D. 166. 

91. U.S.—Bank of America Nat. 
Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 18 P R.D. 489 
— ^Reid V. C. H. Cronin, Inc., D.C.N. 
Y., 16 F.R.D. 337—^Ploe v. Plowden, 

D. C.S.C., 10 P.R.D. 604—Chemical 
Specialties Co. v. Ciba Pharmaceu¬ 
tical Products, D.C.N.J., 10 P.R D. 
600—^North v. Lehigh Valley Trans¬ 
it Co., D.C.Pa., 10 P.R.D. 38—Gor¬ 
don V. Pennsylvania R. Co., D C. 
Pa., 5 P.R.D. 610—Broadbent v. 
Moore-McCormack Lines, D.C.Pa., 5 
P.R.D. 220. 

—Continental Distilling Corp. v, 
Humphrey, D.C., 17 P.R.D. 237. 

92. Federal Buies 26 and 45 afford 
a short-cut method of obtaining in¬ 
spection of a document and while not 
containing the express limitation of 
rule 34 are necessarily subject to it. 
U.S.—^North V. Lehigh Valley Transit 

Co., D.aPa., 10 F.R.D. 38. 
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ments or tangible things in the possession, custody, 
or control of another party®^ without taking his 
deposition.®^ The fact that a party has complied 
with a subpoena duces tecum, and has produced the 
documents sought at a deposition, does not give 
the opposing party the right to inspect or copy it 
without an independent order under the Rule;®^ 
nor does the fact that the documents may have been 
marked for identification enlarge the right of the 
opposing party to inspect them.®® Strictly speaking, 
the identity of witnesses whose testimony will be in¬ 
troduced at the trial cannot be obtained by means of 
a motion filed pursuant to Rule 34 of the Federal 
Rules.®7 

Matters relating to discovery in admiralty are dis¬ 
cussed in Admiralty § 136, and matters as to dis¬ 
covery in actions on war risk policies in Army and 
Navy § 96. 

Right to take photographs. Provided the requi¬ 
sites for such a motion are present,®® a party may 
be entitled to take photographs or photostats of docu¬ 
ments, books, and records,®® or photographs of 
things or tangible objects,^ or of premises and ac¬ 


tivities thereon,® 

Where a party desires to photograph certain docu¬ 
ments, and photographs cannot conveniently be taken 
at the place of business of the party producing the 
documents, the documents should be taken elsewhere 
to some convenient place in order that photographs 
thereof may be taken, the documents to be returned 
to the producing party forthwith on the completion 
of the photography.® 

b. Former Practice 

Prior to the Federal Rules of Civil Procedure the 
United States courts did not have the power in actions 
at law to compel the inspection or production of books 
or papers before trial, although a remedy by a bill for 
discovery or under the Equity Rules was available. 

Prior to the adoption of the Federal Rules of Civil 
Procedure, it was held that the statute authorizing 
the United States courts to require the parties to 
produce books or writings in the trial of actions at 
law did not authorize these courts to compel the 
inspection or production of such books or papers 
before trial and the proper course was to submit 
the document to the judge at the trial to decide 
whether or not it was pertinent.® Moreover, state 


93. Beason for rule 

“Rule 34, which relates to discov¬ 
ery and Inspection, contains certain 
limitations on this relief. To permit 
it to be granted without these limita¬ 
tions by interrogatories would defeat 
Rule 34.” 

D.C.—Webster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 16 P.R.D. 
350, 351. 

94. U.S.—Quemos Theatre Co. v. 
Warner Bros. Pictures, D.C.N.J., 36 
F.Supp. 949. 

95. U.S.—Buscher v. United Shoe 
Machinery Corp., D.C.N.Y., 23 F. 
R.D. 183—Joseph L. Lee, Inc. v. 
Margon Corp., D.CN.Y., 18 F.R.D. 
390. 

96. U.S —Buscher v. United Shoe 
Machinery Corp., D.C.N.Y., 23 F.R. 
D, 183. 

97. U.S.—Aetna Life Ins. Co. v. Lit¬ 
tle Rock Basket Co., D.C.Ark., 14 
F.R.D. 383. 

98. U.S.—Cogdill V. Tennessee Val¬ 
ley Authority, D.C.Tenn., 7 P.R.D. 
411. 

Production of photographs and X- 
rays see infra § 730. 

G>ood canse lacking 

U.S.—Sacks V. Frank H. Lee Co., D. 

C.N.Y., 18 P.R.D. 600. 

Befnsal to turn over photographs 
Where owner of vessel, on which 
passenger was Injured, was appar¬ 
ently unwilling to turn over to in¬ 
jured passenger and her husband, who 
had brought actions against owner 
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of vessel, photographs of scene of ac¬ 
cident, passenger and her husband 
would be given permission by court 
to take photographs. 

U.S.—^Rosenthal v. Compagnie Gen¬ 
erals Transatlantique, D.C.N.Y., 14 
P.R.D, 336. 

99. U.S.—Jacobs v. Kennedy Van 
Saun Mfg. & Eng. Corp., D.C.Pa., 12 
F.RD. 623—^Palensar v. Isthmian 
S. S. Co., D.C.NY., 11 F.R.D. 552— 
Callaway v. Rolland Laboratories, 
DC,Mo., 9 FR.D. 88—Cogdill v. 
Tennessee Valley Authority, D.C. 
Tenn., 7 F.R.D. 411—Walling v. R. 
L. McGinley Co., D.C.Tenn,, 4 F.R. 
D. 149—Canty v. Great Lakes 
Transit Corporation, D.C.N’.Y., 2 F. 
R.D. 156. 

1. Machinery 

U.S.—^Louis Weinberg Associates v. 
Monte Christ! Corp., D.C.N.Y., 11 
F.R,D. 514. 

2. Premises and manufacturing 
processes 

In action to enjoin defendants from 
violating Fair Labor Standards Act, 
plaintiff's motion to Inspect and 
photograph portions of defendants’ 
premises and manufacturing proc¬ 
esses would be granted, where mo¬ 
tion was made to obtain evidence to 
establish the burden which plaintiff 
must sustain on issue whether de¬ 
fendants’ business of purchasing and 
selling men’s secondhand clothing 
was subject to the act. 

U.S.—Walling v. Belikoff, D.C.N.Y., 
3 F.R.D. 92. 


Vessel 

U.S.—Lester v. Isbrandtsen Co., D. 

C. Tex., 10 F.R.D. 338—Mulligan v. 
Eastern S. S Lines, D.C.N.Y., 6 F.R. 

D. 601—^Dowd V. American S S. Co., 
DCN.Y., 5 F.R.D. 240—Corbett v. 
Columbia Transp. Co., D.C.N.Y., 6 
F.R.D. 217. 

3. U.S.—Garrett v. Faust, D.C.Pa., 7 
F.R.D. 650. 

4. U.S.—McCann v. New York Stock 
Exchange, C.C.A N.Y., 107 F 2d 908, 
certiorari denied 60 S.Ct. 807, 309 

U. S. 684, 84 L.Ed. 1027, rehear¬ 
ing denied 60 S.Ct. 974, 310 U.S. 
656, 84 L.Ed. 1420—Loft, Inc. v. 
Corn Products Refining Co., C.C. 
A.Ind., 103 P.2d 1, certiorari denied 
Corn Products Refining Co. v. Loft, 

l nc. , 60 S.Ct. 80, 308 U.S. 668, 84 
L.Ed. 469—Indianapolis Amuse¬ 
ment Go. v. Metro-Goldwyn-Mayer 
Distributing Corporation, C.C.A. 

l nd. , 90 P.2d 732, certiorari denied 
68 S.Ct. 119, 302 U.S. 734, 82 L.Ed. 
667—Third Nat. Bank & Trust Co. 

V. U. S., C.C.A.Ohlo, 63 P.2d 699 
—Tierney v. U. S., D.C.Minn., 51 
P.2d 816—Stout V. U. S., D.C.Mo., 
61 P.2d 815—Planters’ Oil Mill & 
Gin Co. V. A. K. Burrow Co., D.C. 
Miss., 18 P.2d 107. 

25 C.J. p 817 note 16, p 819 notes 
41, 42—18 C.J. p 1122 note 70. 

5. U.S.—^McCann v. New York 
Stock Exchange, C.C.A.N.Y., 107 F. 
2d 908, certiorari denied 60 SCt. 
807, 309 U.S. 684, 84 L.Ed. 1027, 


977 



696-697 FEDERAL CIVIL PROCEDURE 


statutes authorizing such practice were inapplicable.® 
The federal courts in a proper case, however, could 
order the production and inspection before trial of 
physical objects, apart from any examination of 
witnesses, under state statutes providing for such 
production and inspection.^ 

Since under the statute a party could not be com¬ 
pelled to produce evidence before trial, the remedy 
by a bill for discovery in aid of the action at law 
was available;® and under Equity Rules, Rule 58, a 
production of books and documents for inspection 
could be compelled,® but the scope of discovery under 
Rule 58 was restricted,and a party was required 
to produce only those documents which contained 
the facts material to support the alleged cause of 
action or defense,^! and which were admissible in 
evidence.^2 necessary to show that defendant 

was in a position to produce the documents request- 

ed.l3 

An acknowledgment of possession was a prereq¬ 
uisite of a summary order for the production of 
books and documents,^^ and under Equity Rules, 
Rule 58, one party, by interrogating the other, could 
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seek an admission of possession, and if the admis¬ 
sion was made, an order for production cofild be 
made.^^ 

The motion for production was required to 
describe the documents sought, and it was never 
permissible to order one party to produce all of his 
books and papers for examination by the other 
party.^® Whether the court would order a produc¬ 
tion and inspection of books, records, or documents 
was a matter of discretion.i'^ The power of a court 
of equity to order a disclosure by physical inspection 
of evidence in the adversary’s possession was not 
exercised where the evidence could be satisfactorily 
obtained elsewhere,^® nor would the power be exer¬ 
cised to compel a party to disclose the evidence on 
which he intended to rely.^® 

In granting the production of documents or the 
inspection of objects, the court would make appro¬ 
priate orders for the protection of the parties.^® 

§ 697. Nature and Purpose of Rule 

The Rule providing for production and inspection, 
which Rule has the force and effect of statute, was 


rehearing: denied 60 S.Ct. 974, 310 

U. S. 656, 84 L.Bd. 1420. 

0. U.S.—Loft, Inc., V. Com Prod¬ 
ucts Refining Co., C.C.A.Ind., 103 
P.2d 1, certiorari denied Corn 
Products Refining Co. v. Loft, Inc., 
60 S.Ct. 80, 308 U.S. 668, 84 L.Ed. 
469—Indianapolis Amusement Co. 

V. Metro-Goldwyn-Mayer Distrib¬ 
uting Corporation, C.CA.Ind., 90 
P.2d 732, certiorari denied 58 S.Ct. 
119, 302 U.S. 734, 82 L.Ed. 567. 

Wilson V. New England Nav. Co., 
D.C.N.Y., 197 F. 88. 

25 C.J. p 819 notes 42 [a] (2), 43. 
Federal practice controlled 
U.S.—In re Moody, D.C.Tex., 10 P. 
Supp. 825. 

Boolcs in federal receiver’s posses¬ 
sion 

Granting motion to examine books 
In federal receiver's possession be¬ 
fore trial in state court should de¬ 
pend on ruling of state court. 

U.S—'Whan v. Green Star S. S. Cor¬ 
poration, C.C.A.N.Y., 38 F.2d 68. 

7- U.S.—Gimenes v. New York & 
P. R. S. S. Co.. D.C.N.Y, 37 F.2d 
168. 

18 C.J. p 1123 note 72. 

8. U.S.—Indianapolis Amusement 

Co. V. Metro-Goldwyn-Mayer Dis¬ 
tributing Corporation, C.C.A.Ind., 
90 F.2d 732, certiorari denied 58 
S.Ct. 119, 302 U.S. 734. 82 L.Ed. 
667—^Finance Co. of America at 
Baltimore v. Brock, C.C.A.La., 80 
F,2d 713—-Tierney v. U. S., D.C. 
Minn., 61 F.2d 816—^Zolla v. Grand 


Rapids Store Equipment Corpora¬ 
tion, D.C.N.Y., 47 F.2d 611—In re 
Rodgers-Meyers Furniture Co., D. 
C.Tex., 48 F.2d 1000. 

Trophy Tower Sales Corporation 
V. Gillette Safety Razor Co., D.C. 
N.Y., 6 F.Supp. 900. 

9. U.S.—Citizens’ Bank of Warren- 
ton V, Moore, C.C,A.N.C., 20 P.2d 
791. 

Fetltlon held premature 
U.S.—^Acme Card System Co. v. Rem¬ 
ington Rand Business Service, D. 
C.N.Y., 9 F.Supp. 1001. 

10. U.S.—Gielow v. Warner Bros. 
Pictures, D.C.N.Y., 26 F.Supp. 426. 

11. U.S.—^Keaton v. Kennamer, C.C. 
A.Okl., 42 P.2d 814—^Maywood v. 
Texas Co., DC.Tex., 17 P.2d 490. 

Bose V. Metro-Goldwyn-Mayer 
Corporation, D,C.N.Y., 26 F.Supp. 
601. 

18 C.J. p 1081 notes 24, 25. 
Burrowing Into defendant’s case 

was not allowed. 

U.S.—Lansing B. Warner, Inc. v. Le¬ 
high Valley R. Co., aC.AN.Y., 76 
F.2d 483. 

“Fishing expeditions” were not per¬ 
missible. 

U.S.—Tierney v. U. S., D.C.Minn., 61 
P.2d 816. 

12. U.S.—^Maywood v. Texas Co., D. 
C.Tex., 17 P.2d 490, 

13. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Central Bank, C.C.A. 
Ark., 48 P.2d 477. 

U. S. V. Interstate Circuit, D.C. 
Tex., 20 F.Supp. 463, set aside on 
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other grounds Interstate Circuit 
V. U. S., 68 S.Ct 768, 304 U.S. 65, 
82 L.Ed. 1146. 

14. U.S.— XJ. S. V. Interstate Circuit, 
D.C.Tex., 20 F.Supp. 463, set aside 
on other grounds Interstate Circuit 
V. U. S., 68 S.Ct 768, 304 U.S. 55, 
82 L.Ed. 1146—May v. Midwest Re¬ 
fining Co., D.C.Me., 10 F.Supp. 927. 

15. U.S.—Dixie Drinking Cup Co. v. 
Paper Utilities Co., D.C.N.Y., 6 F. 
2d 322. 

Lion Brewery of New York City 
V. The Lion, D.C.Pa., 16 F Supp. 
133—^May v. Midwest Refining Co., 
D.C.Me., 10 F.Supp. 927. 

16. U.S.—^Mobile Gas Co. v. Patter¬ 
son, D.C.Ala., 288 F. 884. 

17. U.S.—Wheeling Steel Corpora¬ 
tion V. American Rolling Mill Co., 
C.C.A.Ohio, 82 F.2d 97. 

West Publishing Co. v. Edward 
Thompson Co., C.C.N.Y., 151 F. 138. 

U. S. V. Interstate Circuit, D.C. 
Tex., 20 F.Supp. 463, set aside on 
other grounds Interstate Circuit 
V. U. S., 68 S.Ct 768, 304 U.S. 65, 
82 L.Ed. 1146. 

18. U.S.—Lansing B. Warner, Inc. v. 
Lehigh Valley R. Co., C.C.A.N.Y., 
75 F.2d 483. 

Shlmadzu v. Electric Storage 
Battery Co., D.C.Pa., 6 F.Supp. 393. 

19. U.S.—^Durant v. Goss, C.C.A 
Mich,. 12 F.2d 682. 

20. U.S.—Gimenes v. New York & P. 
R. S. S. Co., D.C.N.Y., 37 F.2d 168. 

Shimadzu v. Electric Storage Bat¬ 
tery Co., D.C.Pa., 6 F.Supp. 393. 
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adopted to simprify issues, and to eliminate surprise at 
the trial. '‘Production and inspection*’ has been dis¬ 
tinguished from “discovery** generally, and “discovery 
by inspection** has been distinguished from “discovery 
by deposition.** 

Rule 34 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., which provides for the production for 
inspection, copying, or photographing of documents 
or things, and which has the force of statute,^^ was 
adopted to simplify the issues before trial as much 
as is reasonably possible.^^ It is founded on the 
principle that a trial is not a sporting event, and 
that the search for truth should be aided ;23 and 
the usual purpose of pre-trial discovery is to advance 
the time of acquiring mutual knowledge of all the 
relevant facts gathered by both parties.24 Stated 
differently, the purpose is to make relevant and non- 
privileged documents and objects in the possession 
of one party available to the other party, thereby 
eliminating strategic surprises and permitting the 
issues to be simplified ;25 and opportunities for 
factual suppression and surprise at the trial should 
be avoided thereby.26 The purpose of the Rule is 
also to make the litigant’s right to discovery broad 
and flexible,27 but, it is not the purpose of the Rule 
to erect a program of insurance against some of the 
familiar hazards of the production of testimony in 
any trial.^^ 

The modem instruments of discovery serve a use¬ 
ful purpose in that they, together with pre-trial pro¬ 


cedures, make a trial less a game of blind man’s buff 
and more a fair contest with the basic issues and 
facts disclosed to the fullest practicable extent 
and only strong public policies weigh against disclo- 

sure.30 

The Rule facilitates the pursuit of evidence or of 
matter from which evidence may emerge.^^ Dis¬ 
covery by inspection is primarily pointed to furnish¬ 
ing documentary and other tangible matters evi¬ 
dential per se.32 It has been said that Rule 34 has 
nothing to do with pleading, but that it is a provi¬ 
sion to enable either party to secure certain evidence 
which may be necessary in the trial of the cause.^^ 

Relation to other discovery Rules generally. Rule 
34 of the Federal Rules, which provides for the 
production of documents or things for inspection, 
cop 3 dng, or photographing, may be used independ¬ 
ently, simultaneously, or progressively, with respect 
to the other Rules providing for depositions and dis¬ 
covery and it is not necessary to proceed under 
the other Rules before Rule 34 may be resorted to,^® 
even though in some circumstances that might be the 
better practice.^® However, under some circum¬ 
stances the other Rules, rather than Rule 34, may be 

applicable. 37 

In general, the other Rules may be used to ascer¬ 
tain the existence and description of the particular 
documents ;38 and Rule 34 is devised to secure 


21. U.S.—^U. S. V. Schlne Chain The¬ 
atres, D.C.N.T., 2 F.RD. 425. 

22. U.S.—^Leach v. Greif Bros. Coop- 
erag^e Corporation, D.C.Miss., 2 F. 
R.D. 444. 

23. U.S.—Tiedman v. American Pig¬ 
ment Corp., C.A.Va., 263 F.2d 803. 

24. U.S.—^U. S. V. Certain Parcels of 
Land, Etc.. D.C.Cal., 15 P.R.D. 224. 

25. U.S.—U. S. V. Procter & Gamble 
Co., D.C.N.J., 14 F.R.D. 230—Ver- 
milyea v. Chesapeake & O. Ry. Co., 
D.C.Mich., 11 F.R.D. 266. 

Fullest possible knowledge 

Purpose of the deposition-discovery 
Rules is to enable parties to obtain 
the fullest possible knowledge of the 
Issues and the facts before trial, and 
the procedure simply advances the 
stage at which the disclosure can be 
compelled from the time of trial to 
the period preceding it, thus reducing 
the possibility of surprise. 

Xj.s. —^U. S. V. 60.34 Acres of Land, 
More or Less, In Village of East 
Hills, Nassau County, N. T., D.C. 
N.T., 13 F.R.D. 19. 

26. U.S.—^Zimmerman v. Poindexter, 
D.C.Hawaii, 74 F.Supp. 933. 

Chatman v. American Export 
Lines, Inc., D.C.N.Y., 20 P.R.D. 176. 

27. U.S.—^June v. George C. Peter¬ 


son Co., C.C.A.I11., 155 P.2d 963. 

Ellis-Foster Co. v. Union Car¬ 
bide & Carbon Corp., D.C.N.J., 159 
F.Supp. 917. 

Campbell v. Johnson, D.C.N.T., 11 
P.R,D. 107—Leach v. Greif Bros. 
Cooperage Corporation, D.C.Mass., 
2 F.R.D. 444. 

28. U.S.—Walla v. Chicago. B. & Q. 
R. Co., D.C.Neb.. 19 F.R.D. 362. 

29. U.S.—^U. S. v. Procter & Gamble 
Co. N.J., 78 S.Ct. 983, 366 U.S. 677, 
2 L.Ed.2d 1077—^Hickman v. Taylor, 
Pa., 67 S.Ct. 386, 329 U.S. 495, 91 L. 
Ed. 461. 

30. U.S.—U. S, V. Procter & Gam¬ 
ble Co., N.J., 78 S.Ct. 983, 356 U.S. 
677, 2 L.Ed.2d 1077—^Hickman v. 
Taylor. Pa., 67 S.Ct. 385, 329 U.S. 
495, 91 L.Ed. 461, 

31. U.S.—^Walla v. Chicago, B. & Q. 
R. Co., D.C.Neb., 19 F.R.D. 352. 

32. U.S.—Thompson v. Hoitsma, D.C. 
N.J., 19 P.R,D. 112. 

33. U.S.—^U. S. V. GriiBth Amuse¬ 
ment Co., D.C.Okl., 1 P.R.D. 229. 

34. U.S.—^Hawaiian Airlines v. 

Trans-Paciflc Airlines, D.C.Hawaii, 
8 F.R.D. 449—U. S. v. U. S. Alkali 
Export Ass’n, D.C.N.Y., 7 F.R.D. 266 
—Olson Transp. Co. v. Socony- 

979 


Vacuum Oil Co., D.C.Wis., 7 F.R.D. 
134. 

35. U.S—Hawaiian Airlines v. 
Trans-Pacific Airlines, D.C.Hawaii, 
8 FRD. 449—U. S. v. U, S. Alkali 
Export Ass’n, D.C.N.Y., 7 F.R.D. 
256—Canuso v. City of Niagara 
Palls, D.C.N.Y., 7 P.RD. 162—01- 
son Transp. Co. v. Socony-Vacuum 
Oil Co., D.C.Wis., 7 P.R.D. 134. 

36. U.S.—Lindsay v. Prince, D.C. 
Ohio, 8 P.R.D. 233. 

37. U.S.—U. S. V. U. S. Alkali Ex¬ 
port Ass’n, D.C.N.Y., 7 F.R.D. 266. 

Production of documents denied 
, In action by government to enjoin 
agreements and combinations alleged 
to be in restraint of trade, govern¬ 
ment’s motion to have defendants pro¬ 
duce such records, documents, or lists 
as would reveal location of operat¬ 
ing facilities of defendants and their 
subsidiaries, and also location of all 
their existing records, would be de¬ 
nied since such information could be 
more properly obtained by use of in¬ 
terrogatories or depositions. 

U.S.—U. S. V. U. S. Alkali Export 
Ass’n, supra. 

38. U.S.—Service Liquor Distribu¬ 
tors V. Calvert Distillers Corp., D. 
C.N.Y., 16 P.B.D. 344—Niks v. Maiv 
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additional documents needed, under Rule 26, after 
their relevancy and disclosure have been estab¬ 
lished,39 or to provide a fuller discovery of docu¬ 
ments which were inspected in the course of a pre¬ 
trial examination of the other party.“^9 

'Troducfion and inspection'^ and ^‘discovery" dis~ 
anguished. In some cases a distinction is drawn 
between the “production and inspection” of docu¬ 
ments and “discovery,” “discovery” being regarded 
as the disclosure on depositions, interrogatories, or 
otherwise of facts, documents, or things necessary 
to a party in connection with a pending action 
and it has been said that Rule 34 provides only a 
proceeding for the production of designated docu¬ 
ments and is not available for discovery purposes 
but the existence and identity of the documents in 
question can be established on depositions or inter¬ 
rogatories as a preliminary to a proceeding for 

their production.^ 3 

^'Inspection discovery" and "deposition discovery" 
distinguished. The distinction between discovery by 
inspection and discovery by deposition is that “depo¬ 
sition discovery” is always available and generally 
does not require a showing of good cause therefor, 
while “inspection discovery” is primarily pointed 
to furnishing documentary and other tangible mat¬ 
ters evidential per se, and requires a showing of 
good cause.^^ 

Discovery and inspection in criminal lavo. The 
discovery and inspection allowed under the Federal 


Rules of Civil Procedure are broader than that al¬ 
lowed under the Federal Rules of Criminal Proce- 
dure.43 In civil cases which partake of the nature 
of criminal cases the principle may be applied that 
the public policy is that a person should not be 
deprived of his liberty without giving him an op¬ 
portunity to have access to material which might 
exculpate him.^® 

§ 698. Construction of Rule 

The Rule providing for the production and Inspec¬ 
tion of docunnents and things should be liberally con¬ 
strued to effectuate Its liberal purpose of simplifying 
issues. 

Rule 34 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., which provides for the production and 
inspection of documents and things, should be 
liberally construed to effectuate its liberal purpose 
of simplifying issues.^^ It should be interpreted 
and applied liberally so that each party will know 
all the relevant nonprivileged facts in order to facil¬ 
itate their proof and to speed the progress of the 

trial.‘^3 

In construing Rule 34, its language must be read 
in the light of the general principles governing the 
application of all those Rules, Rules 26-37, embrac¬ 
ing depositions and discovery generally.“*9 Jt must 
be construed in pari materia with Rule 45 (b), 
providing for a subpoena for the production of docu¬ 
mentary evidence,9 9 and both Rules should be con¬ 
strued in pari materia with Rule 26 of the Federal 


inette Paper Co., D.C.N.T., 11 F.R. 
D. 384—^Producers Releasing Corp. 
De Cuba v. PRC Pictures, D.G.N,Y., 
8 F.R.D. 254. 

39. U.S.—Canuso v. City of Niagara 
Falls. D.C.N.T., 7 F.R.D. 162. 

40. XJ.S.—Schwartz v. Broadcast Mu¬ 
sic, D.C.N.Y., 16 P.R.D. 31. 

41. IT.S.—Condry v. Buckeye S. S. 
Co., D.C.Pa., 4 F.R.D. 310. 

42. XJ.S.—Condry v. Buckeye S. S. 
Co., supra. 

43. XJ.S.—Condry v. Buckeye S. S. 
Co., supra. 

44. XJ S.—Thompson v. Hoitsma, D.C. 
N.J., 19 P.R.D. 112. 

Discovery by deposition see supra §§ 
548-644. 

Requirement of showing of good 
cause see infra § 734. 

45. U.S.—Indiviglio v. XJ. S., C.A. 
Tex., 249 P.2d 549, reversed on oth¬ 
er grounds 78 S.Ct. 1381, 357 U.S. 
574, 2 L..Ed.2d 1547. 

46. U.S.—^U. S. ex rel. Schlueter v. 
Watkins, D.C.N.Y., 67 F.Supp. 666, 
affirmed, C.C.A., 168 F.2d 853. 

47. U.S.—^Tiedman v. American Pig¬ 
ment Corp., C.A.Ya., 263 F.2d 803. 


V. D. Anderson Co. v. Helena 
Cotton Oil Co., D.C.Ark., 117 F.Supp. 
932—Bruun v. Hanson, D.C.Idaho, 
30 F.Supp. 602—Gielow v. Warner 
Bros. Pictures, D.C.N.Y., 26 F.Supp. 
425. 

Republic of Italy v. De Angelis, 
D.C.N.Y., 14 F.R.D. 519—U. S. v. 
Procter & Gamble Co., D.C.N.J., 14 
P.R.D. 230—^Royal Exchange As- 
sur. V. McGrath, D.C.N.Y.. 13 P.R.D. 
160—Caldwell-Clements, Inc. v. Mc¬ 
Graw-Hill Pub. Co., D.C.N.Y., 12 F. 

R. D. 631—Jacobs v. Kennedy Van 
Saun Mfg. & Eng. Corp., D.C.Pa., 
12 F.R.D, 623—Campbell v. John¬ 
son, D.C.N.Y., 11 F.R.D. 107—Bunch 
V. General Motors Corp., D.C.Tenn., 
9 P.R.D. 682—Callaway v. Holland 
Laboratories, D.C.Mo., 9 P.R.D. 88 
—^U. S. V. 5 Cases, Etc., D.C.Conn., 
9 P.R.D. 81—^Lindsay v. Prince, D.C. 
Ohio, 8 PR.D. 233—^Hirshhorn v. 
Mine Safety Appliances Co., D.C. 
Pa., 8 F.RD. 11—^Bordonaro Bros. 
Theatres v. Loew’s, Inc., D.C.N.Y., 
7 F.R.D. 481—U. S. v. U. S. Alkali 
Export Ass’n, D.C.N.Y., 7 P.R.D. 256 
—^Rosseau v. Langley, D.C.N.Y., 7 
F.R.D. 170—^Mulligan v. Eastern 

S. S. Lines, D.C.N.Y., 6 P.R.D. 601— 
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Roth V. Paramount Film Distribut¬ 
ing Corp., D.C.Pa., 4 F.R.D. 302— 

U. S. v. Schine Chain Theatres, D.C. 
N.Y., 2 P.R.D. 425—Canty v. Great 
Lakes Transit Corporation, D.C.N. 
Y., 2 P.R.D. 166—^Monarch Liquor 
Corporation v. Schenley Distillers 
Corporation, D.C.N.Y., 2 F.R.D. 61. 

D*C.—^U. S. V. Maryland and Virginia 
Milk Producers Ass'n, D.C., 20 F.R. 
D. 441. 

43. U.S.—June v. George C. Peter¬ 
son Co., C.C.A.I11., 166 F.2d 963. 

Frank v. Tinicum Metal Co., D. 
C.Pa„ 11 F.R.D. 83—Hudalla v. Chi¬ 
cago, M., St. P. & P. R. Co., D.C. 
Minn., 10 F.R.D. 863—^Frankson v. 
Carter & Weeks Stevedoring Co., D. 

C. N.Y., 9 P.R.D. 713—Simper v. 
Trimble, D.C.Mo., 9 F.R.D. 698— 
Marzo v. Moor e-McCormack Lines, 

D. C.N.Y., 7 P.R.D. 378—Piorkowski 

V. Socony Vacuum Oil Co., D.C.Pa., 
1 P.R.D. 407. 

49. U.S.—U. S. T 6 Cases, Etc., D.G 
Conn., 9 FJI.D. 81. 

60. U.S.—^North V. Lehigh Valley 
Transit Co., D.C.Pa., 10 F.R.D. SS— 
Connecticut Importing Co. v. Con¬ 
tinental Distilling Corporation, D. 



FEDERAL CIVIL PROCEDURE §§ 698-700 


85A C. J. S. 

Rules.51 Rule 34 and Rule 26 should both receive 
a construction of similar scope with respect to their 
subject matter.52 

Admiralty Rule 32 and Rule 34 of the Federal 
Rules of Civil Procedure are practically the same 
and should be similarly construed.53 

§ 699. Right to Remedy 

The remedy of discovery by requiring the production 
of documents or things for inspection, copying, or photo¬ 
graphing is not a matter of absoiute right, but is avaii- 
abie only under definiteiy restricted circumstances. 

The remedy of discovery by requiring the produc¬ 
tion of documents or things for inspection, copying, 
or photographing, under Rule 34 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., is not a mat¬ 
ter of absolute right,5^ but is a procedure which can 
be secured and must be exercised only under definite¬ 
ly restricted circumstances and subject to limitations 
for the protection of the parties,55 as enumerated 
and discussed generally infra § 705. However, 
where the requisite circumstances exist a party 
may be entitled to the production of records for in¬ 
spection, copying, and photographing as a matter of 
right.55 

Even where a party is entitled to inspection and 
copying under the Rule, he may not ordinarily com¬ 
pel his adversary to furnish copies of documents, 
photographs, or reports.57 


JDufy of owner of inspected premises. Where one 
party is entitled to permission to enter the other 
party's premises in order to inspect them and take 
photographs and measurements, the owner of the 
premises owes some duty, fixed by law, of care as 
to the persons so entering the premises,® 8 and the 
court will not condition the permission on the de¬ 
livery, by each of the persons entering, of a general 
waiver of liability,52 even though the owner of the 
premises offers to consent to the entry and inspec¬ 
tion on such condition.®5 

§ 700. -Effect of Stipulations 

A party in possession or control of documents or 
premises may agree to permit an inspection thereof by 
the other party, and to the extent such consent is given 
the motion therefor will be granted. Conversely, a party 
may contract away his right to an Inspection under some 
circumstances. 

Where the party in possession or control of docu¬ 
ments or premises agrees to permit an inspection 
by the party seeking such examination, the court 
need not pass on a motion therefor and where 
consent is given for the inspection of certain items, 
the court will grant the motion as to the items so 
consented to.®^ Thus, where a party signifies his 
readiness to comply with a motion or a certain por¬ 
tion of a motion for the production of documents 
or things for inspection, copying, or photographing, 
the motion will, to that extent, be regarded as con¬ 
fessed, and will be allowed,®® Stated differently. 


C.Conn., 1 F.R,D. 190—U. S. v. 
Aluminum Co. of America, D.C.N. 

T., 1 F.R D. 62—U. S. v. Aluminum 
Co. of America, D.C.N.Y., 1 F.R.D. 
67. 

51. U.S.—^North V. Lehigh Valley 
Transit Co., D.C.Pa, 10 F.R.D. 38— 
Connecticut Importing Co. v. Con¬ 
tinental Distilling Corporation, D. 
C.Conn, 1 F.R.D. 190. 

Clrcumventiosi of Bnle 

Rule providing for the discovery 
and production of documents and 
things for inspection, copying, or 
photographing cannot be circumvent¬ 
ed by examination of adverse party 
under Rule authorizing the taking of 
depositions and the Rules must be 
construed in pari materia, but one 
may not be made to fulfill the func¬ 
tion of the other. 

U.S.—Chemical Specialties Co. v. Ciba 
Pharmaceutical Products, D.C.N.J., 
10 F.R.D. 600. 

52. U.S.—Connecticut Importing Co. 

V. Continental Distilling Corpora¬ 
tion, D.C.Conn., 1 F.R.D. 190. 

63. U.S.—The Kegums, D.C.N.Y., 73 
F.Supp. 831. 

64. U.S.—Blanchet v. Colonial Trust 
Co., D,C.Del., 23 P.R.D. 118—Wil¬ 


liam A. Meier Glass Co. v. Anchor 
Hocking Glass Corp., D.C.Pa, 11 
P.R.D. 487—^Dulansky v. lowa-Illi- 
nois Gas & Elec Co., D.C.Iowa, 10 
P.R.D. 146—^Herbst v. Chicago, R 
I. & P. R. Co., D.aiowa, 10 FR.D 
14—^U. S. V. 6 Cases, Etc., D.C. 
Conn., 9 F.R.D. 81—^Michel v. Meier, 
D,C.Pa., 8 F.R.D. 464. 

65. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 10 F.R. 
D. 146—Herbst v. Chicago, R. I. & 
P. R. Co., D.C.Iowa, 10 F.R.D. 14— 
Michel V. Meier, D.C.Pa., 8 F.R.D. 
464—Hlrshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 8 P.R.D. 11. 

56. Where litigation had taken wide 
range and defendant had filed a 
counterclaim, plaintiff was entitled as 
a matter of right to the production 
of records for purposes of inspection 
and copying or photographing them, 
and an order would be entered for 
that purpose against defendant. 

U.S.—Champion Spark Plug Co. v. 

Reich, D.C.MO.. 7 P.R.D. 587. 

57. U.S.—Harris v. Marine Transport 
Dines, Inc., D.C.N.T., 22 F.R.D. 484. 

D.C.—Niagara Duplicator Co. v. 
Shackleford, 160 F.2d 26, 82 U.S. 
App.D.C. 45. 


58. U.S.—^Hindle v. National Bulk 
Carriers, D.C.N.T., 18 F.R.D. 198. 

59. U.S.—Hindle v. National Bulk 
Carriers, supra. 

60. U.S.—^Hindle v. National Bulk 
Carriers, supra. 

Stipulation, for more favorable treat¬ 
ment 

Extent of duty owed by vessel to 
persons boarding it for the purpose 
of obtaining evidence pursuant to 
court authority is fixed by law and 
vessel is in no position to stipulate 
that, in event of accident, it shall re¬ 
ceive treatment more favorable than 
that to which it would be entitled by 
law, 

U.S.—^Hindle v. National Bulk Car¬ 
riers, supra. 

61. U.S.—^Phoenix Ins. Co. v. Cline, 
D.C.Mass., 3 F.R.D. 364. 

62. U.S.—Remington Rand v. Control 
Instrument Co., D.C.N.Y., 7 P.R.D. 
18. 

63. U.S.—Walla V. Chicago, B. & Q. 
R. Co.. D.C.Neb., 19 P.R.D. 362— 
Hefter v. National Airlines, D.C.N. 
Y., 14 P.R.D. 78. 

Motion to strike motion to produce 
denied 

Where plaintiff moved to strike de- 
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where counsel for both parties indicated that the 
motion would be disposed of by agreement, and 
that most, if not all, of the documents requested have 
been produced, the motion will be denied, subject 
to reinstatement with respect to any requested docu¬ 
ments or items not produced,®^ 

On the other hand, the court will not grant a mo¬ 
tion to produce certain documents where the other 
party consents to an inspection of certain other 
documents that should enable the moving party to 
obtain the information he seeks.®^ 

A party may agree to contract away his right to 
an inspection where the circumstances make such 
an agreement reasonable.®® Moreover, where the 
parties have stipulated by contract in what manner 
documentary evidence will be available as between 
the parties, a motion for the production of docu¬ 
ments under Rule 34 is premature until the method 
provided for has been exhausted.®*^ 

§ 701, - Condition of Cause 

Production of documents or things may be sought 
only after an action is pending before the court, and 
ordinarily will not be permitted until Joinder of issue. 

Rule 34 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., which provides for the production of 
documents and things for inspection, copying, or 


35A C* J. S* 

photographing, is applicable only to actions pending 
before the court.®® It may be invoked at any time 
after the commencement of a civil action,®® but it 
cannot be invoked before there is an action pend¬ 
ing.'^® Ordinarily such a discovery will not be per¬ 
mitted until an answer is filed,since the relevancy 
and materiality of the documents involved cannot 
be determined before the issues have been formed 
but under some circumstances a motion for discovery 
may, in the discretion of the court, be granted before 
joinder of issue.*^® 

The fact that an issue as to jurisdiction of the 
cause has not yet been determined does not render 
a motion for the production of documents prema¬ 
ture,*^^ although the court may stay its action on 
the motion until the jurisdictional issue can be 
determined.*^® 

§ 702. Good Cause for Production 

’ What constitutes the *^good cause'’ required to be 
shown to support a motion for the production of docu¬ 
ments or things for Inspection rests in the discretion of 
the court and depends on the facts in each case. In 
general, It means necessity, in that the production of 
the document or thing Is necessary to enable a party to 
prepare his case, or that the denial thereof would unduly 
prejudice his preparation or cause him hardship or In¬ 
justice. 

What constitutes the ‘'good cause’' which is re- 


fendants* motion for production of 
documents, on ground that defend¬ 
ants either had copies of documents 
or had complete knowledge of their 
contents but defendants’ motion stat¬ 
ed that plaintiffs had exclusive con¬ 
trol of records and plaintiff said that 
he was perfectly willing to permit 
examination, inspection, and copying 
of books and records in its posses¬ 
sion, plaintiff’s motion to strike de¬ 
fendants’ motion for production of 
documents would be denied. 

U.S.—Steelco Stainless Steel v. Per¬ 
manent Stainless Steel Corp., D.C. 
Ohio. 11 FJR.D. 403. 

64. U.S.—^Warner Bros. Pictures Dis¬ 
tributing Corp. V. Lambros, D.C.Pa., 
12 P.R.D. 515. 

65. U.S.-^Swoboda v. Carton Finish¬ 
ers, Inc., D.C,I11.. 6 FJEI.D. 600. 

66. Agreement for limitatlonB and 
restrictions on the right to inspect 
certain documents were held to pre¬ 
clude the granting of an order for the 
production and Inspection of the 
documents. 

U.S.—^Elliott-McGrOwan Productions v. 
Republic ^Productions, Inc., D.C.N. 
T., 146 F.Supp. 48. 

67. Where patent licensing agree¬ 
ment contained provision fixing man¬ 
ner in which documentary evidence 
establishing liability for royalties 
would be made available to licensor! 


I and licensee had not breached such 
provision but was anxious to proceed 
with it, licensor’s motion for dis¬ 
covery and production of documents 
was premature. 

U.S.—^H-P-M Development Corp. v. 
Watson-Stillman Co., D.C.N.J., 71 
F.Supp. 906. 

68. U.S.—^M. Lowensteln & Sons v. 
American Underwear Mfg. Co., D.C. 
Pa., 11 P.R.D. 172. 

Time for motion to produce see infra 
§ 732. 

69. U.S.—Courteau v. Interlake S. S. 
Co., D.C.Mlch., 1 F.R.D. 626. 

70. U.S.—^Egan v. Moran Towing & 
Transportation Co., D.C.N.Y., 26 F. 
Supp. 621—C. F. Simonln’s Sons v. 
American Can Co., D.C.Pa., 26 F. 
Supp. 420. 

71. U.S.—Hartford Nat. Bank & 
Trust Co. V. B. F. Drew & Co., D.C. 
Del., 13 F.R.D. 127—^Employers Mut. 
Liability Ins. Co. of Wisconsin v. 
Blue Line Transfer Co., D.C.Mo., 2 
F.R.D. 121. 

72. U.S.—Piest V. Tide Water Oil 
Co., D.C.N.Y., 26 F.Supp. 296. 

Hartford Nat. Bank & Trust Co. 
V. B. F. Drew & Co., D.C.Del., 13 
F.R.D, 127—^Employers Mut. Lia¬ 
bility Ins. Co. of Wisconsin v. Blue 
, Line Transfer Co., D.C.Mo., 2 F.R 
D. 121. 

73. U.S.—U. S. V. United Shoe Ma- 
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chlnery Corp., D.C.Mass., 76 F.Supp. 
315. 

U. S. V. North Coast Transp. Co., 
D.C.Wash, 8 F.R.D. 62. 

WlUlngness to produce 
Where defendant exhibited willing¬ 
ness to produce documents called for 
by plaintiff's motion to produce, such 
motion would be granted notwith¬ 
standing parties were not yet at is¬ 
sue. 

U.S.—Michelson v. Shell Union Oil 
Corporation, D.C.Mass., 26 F.Supp. 
694. 

74. Mere doubt as to Jurisdiction. 

In declaratory judgment action 

wherein complaint alleged sufficient 
facts to support district court’s ju¬ 
risdiction, and wherein plaintiff 
sought production of documents be¬ 
lieved to contain or constitute evi¬ 
dence relating to Issues, fact that 
defendant had expressed doubt as to 
whether jurisdiction existed or had 
expressed intention to examine plain¬ 
tiff’s officers and employees on the 
subject did not amount to grounds 
for delaying plaintiff’s preparation 
for trial by denying plaintiff’s mo¬ 
tion as premature. 

U.S.—Technical Tape Corp. v. Min¬ 
nesota Min. & Mfg. Co., D.C.N.Y., 

, 18 F.R.D. 318. 

75. U.S.—Pyle v. Pyle, D.C.La., 81 
F.Supp. 207. 
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quired by Rule 34 of the Federal Rules of Civil able, discretion, to be exercised with due regard 

Procedure, 28 U.S.C.A., to be shown in order to for the interests and equities of the parties.*^^ Ac- 

support a motion for the production of documents or cordingly, what constitutes good cause must be de- 

things for inspection, copying, or photographing, as termined in each case on the facts and circumstances 

discussed infra § 734, is a difficult question which of that case,®^^ taking into account considerations of 

has no general answer,and is largely a matter practical convenience.^! 

within the discretion of the district court,which The words ^'good cause”, as used in the Rule, 
is, in this respect, vested with a wide, but reason- mean necessity or something bordering thereon. 


76. U.S.—Blanche! v. Colonial Trust 
Co., DC Del, 23 F.R D 118—De 
Gaetano v Frank A. Clendaniel, 
Inc., DC.Del., 16 F.R.D. 114—Rio 
Haven, Inc. v. National Screen 
Service Corp., D.C.Pa., 11 F.R.D. 
609—^William A. Meier Glass Co. v. 
Anchor Hocking- Glass Corp, D.C. 
Pa., 11 F.R.D. 487—^Pennsylvania 
R. Co. V. Julian. D.C.Del., 10 F.R.D. 
452—U. S. V. 6 Cases, Etc., D.C. 
Conn., 9 F.R D. 81—Gordon v. 
Pennsylvania R. Co., D.C.Pa., 6 F. 
R.D. 510. 

“The term ‘good cause’ and what 
constitutes good cause may be some¬ 
what elusive. It is much simpler to 
determine that good cause does not 
exist under Rule 34 than it is to 
enunciate a rule which will apply to 
all situations.” 

U.S.—Hudalla v. Chicago, M., St. P. 
& P. R. Co., D.C Minn., 10 F.R.D. 
363, 366. 

“No abstract rule of thumb has 
been devised for ready use in deter¬ 
mining in every case whether good 
cause has been shown.” 
tr.S.— Williams v. Continental Oil Co., 

C. A.Okl., 215 F.2d 4, 6, certiorari 
denied 76 S.Ct. 341, 348 U S. 928, 99 
LEd. 728. 

Adeiiuate reason 

“Good cause” means some adequate 
reason for the desired production and 
inspection. 

U S.—Kenealy v. Texas Co., D.C.N.T., 
29 F.Supp. 502. 

Marzo v. Moore-McCormack 
Lines, D.C.N.T., 7 P.R.D. 378. 

77. U.S.—Marks v. Gas Service Co., 

D. C.Mo., 168 F.Supp. 487. 

Rio Haven, Inc. v. National 
Screen Service Corp., D.C.Pa., 11 
F.R.D. 609—Reeves v. Pennsylvania 
R. Co., D.C.Del., 8 F.R.D. 616. 

78. U.S.—Mitchell v. Bass, C.A.Ark„ 
252 F.2d 613—^Williams v. Con¬ 
tinental Oil Co., C.A.Okl., 216 F.2d 
4, certiorari denied 76 S.Ct. 341, 348 
U.S. 928, 99 L.Ed. 728—^Reynolds v. 
U. S., C.A.Pa, 192 P.2d 987, re¬ 
versed on other grounds 73 S.Ct. 
528, 346 U.S. 1, 97 L.Ed. 727, 32 A. 
D.R.2d 382. 

Williams v. Continental Oil Co., 
D.C.Okl., 14 P.R.D. 68—Gordon v. 
Pennsylvania R. Co., D.C.Pa., 6 IT.R. 
D. 610. 

79. U.S.—^Williams v. Continental Oil 
Co., C.A.Okl., 215 F.2d 4, certiorari 


denied 75 S.Ct. 341, 348 U.S 928, 99 
L.Ed. 728. 

80. U.S.—^Williams v. Continental 
Oil Co., C.A.Okl., 215 F 2d 4, cer¬ 
tiorari denied 76 S.Ct. 341, 348 U.S. 
928, 99 L.Ed. 728. 

Blanche! v. Colonial Trust Co., 
D.C.Del., 23 F.R D. 118—Margeson 
V. Boston & M. R. R., D.C Mass., 
16 F.R.D. 200—^De Gaetano v. Frajik 
Au Clendaniel, Inc., D.C.Del., 16 F. 
R.D. 114—^Royal Exchange Assur. 
V. McGrath, D.C.N.T., 13 F.R.D. 150 
—Tobin V. Gibe, D.C.Del., 13 F.R.D. 
16—Bifferato v. States Marine Corp. 
of Delaware, D.C.N.T., 11 F.R.D. 
44—Pennsylvania R. Co v. Julian, 
D.C.Del., 10 P.R.D. 452—Hudalla v. 
Chicago, M., St. P. & P. R. Co., D.C. 
Minn., 10 F.R.D. 363. 

Particular considerations 

“Good cause” depends on the nature 
of the case, the nature of the items 
requested, and reasons given for 
showing that a demand for produc¬ 
tion of the documents is proper. 

U.S.—Service Liquor Distributors v. 
Calvert Distillers Corp., D.C.N.T., 
16 F.R.D. 344. 

G-ood cause held shown 

(1) In general. 

U.S.—^Eastern Air Lines v. U. S., D.C. 
Del., 110 F.Supp. 491, aflElrmed, C.A., 
207 F.2d 560. 

Fahey v. U. S., D.C.N.T., 18 F. 
R.D, 231—Julius Hyman & Co. v. 
American Motorists Ins. Co., D.C. 
Colo., 17 F.R.D. 386—Schwartz v. 
Broadcast Music, D.C.N.T., 16 F.R. 
D. 31—Durkin v. Pet Milk Co., D.C. 
Ark., 14 F.R.D. 385—William A. 
Meier Glass Co. v. Anchor Hocking 
Glass Corp., D.C.Pa., 11 F.R.D. 487 
—Tower v. Southern Pac. Co., D.C. 
Cal., 11 P.R.D. 174—^Dulansky v. 
lowa-Illinois Gas & Elec. Co., D.C. 
Iowa, 10 P.R.D. 146—^Loew’s, Inc. v. 
Martin, D.C.Ohio, 10 F.R.D. 143— 
Love V. Metropolitan Life Ins. Co., 
D.C.Pa., 8 F.R.D. 683—Michel v. 
Meier, D.C.Pa., 8 F.R.D. 464—Cap¬ 
lin V. United Features Syndicate, 
D.C.N.T., 8 F.R.D. 424—Rockett v. 
John J. Casale, Inc., D.C N.T., 7 
F.R.D. 676—U. S. v. Schine Chain 
Theatres, D.C.N.T., 2 F.R.D. 425. 

(2) In suit for refund of taxes, in¬ 
volving issue of taxpayer’s alleged 
ceiling price violations, taxpayer 
made showing of “good cause” to 
require government to produce cor¬ 
respondence, memoranda, and docu¬ 
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ments passing within the Office of 
Price Administration on showing that 
the documents appeared to be rel¬ 
evant, were or might lead to admissi¬ 
ble evidence, and were not otherwise 
available to taxpayer. 

U.S—Park & Tilford Distillers Corp. 
V. U. S., D.C.N.T., 20 F.RD. 404. 

(3) Where defendant’s treasurer 
disclaimed, during taking of his pre¬ 
trial deposition, personal knowledge 
of various receipts, expenditures, and 
disbursements and stated that he 
could only answer by reference to 
records, good cause existed for re¬ 
quiring production of records for pur¬ 
pose of refreshing his memory. 

U.S.—^Hall Bartlett Productions, Inc. 
V. Republic Pictures Corp., D.C.N. 
T., 20 F.R.D. 625. 

Good cause not shown. 

(1) In general. 

U.S—Ruskin v Ell Lilly & Co, D.C. 
N.T., 18 P.R.D. 208. 

(2) In hearing on objection to in¬ 
terrogatories served by defendant to¬ 
bacco company in plaintiff’s suit for 
injuries consisting of carcinoma af¬ 
fecting vocal cords as alleged result 
of smoking defendant tobacco com¬ 
pany’s cigarettes, no good cause was 
shown for production of reports and 
analyses made to plaintiff or his rep¬ 
resentatives with respect to certain 
tars, chemicals, and substances al¬ 
legedly contained in defendant’s cig¬ 
arettes. 

U.S—Padovani v. Liggett & Myers 
Tobacco Co., D.C.N.T., 23 F.R.D. 
265. 

(3) In action in federal district 
court for Connecticut, fact that de¬ 
fendant’s investigator had a New 
Tork address, without more, was not 
“good cause” within discovery Rule. 
U.S.—Taylor v. Sound S. S. Lines, D. 

C. Conn., 100 F.Supp. 388. 

81. U.S.—^Karlsson v. Wolfson, D.C. 
Minn., 18 F.R D. 474—^Leven v. Blr- 
rell, D.C.N.T., 13 F.R.D. 341—Royal 
Exchange Assur. v. McGrath, D.C. 
N.T., 13 F.R.D. 150—Tobin v. Gibe, 

D. C.Del., 13 F.R.D. 16—William A. 
Meier Glass Co. v. Anchor Hocking 
Glass Corp., D.C.Pa., 11 F.R.D. 487 
—^Pennsylvania R. Co. v. Julian, D. 
C.Del., 10 PR.D. 452—U. S. v. 6 
Cases, Etc., D.C.Conn., 9 P.R.D. 81. 

D.C.—Roebling v. Anderson, 267 P.2d 
616, 103 U.SApp.D.C. 237. 

82. U.S.—^Helverson v. J. J. New- 
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The court must be satisfied that the production of sary to enable the moving party to establish his claim 
a requested document or thing is necessary to enable or defense.®® A mere suspicion of improper conduct 
a party to prepare his case or that it will facilitate on the part of the other party is not sufficient cause 
proof or progress at the trial,®® or that the denial to support a motion for the production of docu- 
of production would unduly prejudice the prepara- ments.®® It is the office of the production of records 
tion of the moving party^s case or cause him hard- to aid and assist the parties and the court in the or- 
ship or injustice.®^ derly disposition of litigation, not to supply informa- 

T ^ 1 . j- j • 1.-1 tion for the personal use of the litigants.®^ 

It means something other than ordinary desirabil- ^ ^ 

ity or convenience from the standpoint of movant;®® Good cause is present where the information to 
and should be something in the nature of special cir- be obtained by the production of the documents or 
cumstances,®® which make the production and in- things sought has potential evidentiary use, and is 
spection essential to the proper preparation of the within the exclusive knowledge of an adversary,®® 
party’s case.®'? It should be shown that the docu- or there is inequality of investigative opportunity,®® 
ments will in some way aid the moving party in the and the information will be available to the moving 
preparation of his case,®® and that they are neces- party only if the court so orders.®^ 


berry Co., D.C.Mo., 16 F.R.D. 330— 
Colonial Airlines v. Janas, D.C.N. 
T., 13 F.RD. 199. 

Demonstration of need 

Under Federal Rule authorizing 
district court to order production of 
documents, etc., on motion of a party 
showing good cause, court’s judgment 
is to be moved by a demonstration of 
moving party of its need, for purpose 
of trial, of document or paper sought. 
U.S.—Bixler v. Proctor Academy, D. 
C.N.H., 15 F.R.D. 603. 

83- U.S.—Reid v. Harper & Bros., D. 
C.N.Y.. 17 F.R.D. 281—^Leven v. Bir- 
rell, D.C.N.Y., 13 F.R.D. 341—Royal 
Exchange Assur. v. McGrath, D.C. 
NY., 13 F.R.D. 160—William A. 
Meier Glass Co. v. Anchor Hocking 
Glass Corp., DC.Pa., 11 F.R.D. 487 
—Schuyler v. United Air Lines, D. 

C. Pa., 10 F.R.D. Ill—U. S. v. 6 
Cases, Etc., D.C.Conn, 9 F.R.D. 81 
—Gordon v. Pennsylvania R. Co., 

D. C.Pa, 5 F.R.D. 610. 

D.C.—^Roebling v. Anderson, 257 F. 
2d 616, 103 U.S.APP.D.C. 237—Mar¬ 
tin V. Capital Transit Co., 170 F.2d 
811, 83 U.S.APP.D.C. 239. 
TTniLecessaxy data 
Where data are unnecessary to the 
final adjudication of the issues, they 
should not be made available since 
serious prejudice might arise with 
respect to a party’s business. 

U.S.—^BUrshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 8 F.R.D. 11. 

84. U.S.—Reid v. Harper Bros., D.C. 
N.Y., 17 F.R.D. 281—Biiferato v. 
States Marine Corp. of Delaware. D. 
C.N.Y., 11 F.RD. 44. 

Assertions of threatened prejudice 

are not enough. 

U.S.—^U. S. V. 5 Cases, Etc., D.C.Conn., 
9 F.R.D. 81. 

85. U.S.—^Margeson v. Boston & M. 
R. R., D.C.Mass., 16 F.R.D. 200— 
Gebhard v. Isbrandtsen Co., D.C.N. 
T., 10 P.R.D. 119. 

Assurance of availability 
A mere assertion that a party de¬ 


sires a discovery and Inspection of 
material as an assurance that it will 
be available on the trial is not a suf¬ 
ficient cause. 

U.S.—Compagnie Continentale D’Im¬ 
portation V. Pacific Argentine Bra¬ 
zil Line, D.C.N.Y., 1 P.R.D. 388. 

86. U.S.—^Endte v. Hermes Export 
Corp., D.C.N.Y., 20 F.RD. 162— 
Margeson v. Boston & M. R. R., D. 

C. Mass., 16 F.R.D. 200. 

Special circumstances held to exist 
Where receiver of German corpo¬ 
ration brought action in federal dis¬ 
trict court in New York against 
Dutch corporation to recover value 
of certain ships and to recover other 
property, and Dutch corporation 
made bank a third-party defendant, 
and facts Involved were complex, 
complexity of the facts, remoteness 
of Dutch corporation's home office, 
and necessity for translations and 
study in light of foreign law made 
out a prima facie case of good cause 
for motion of bank for an order di¬ 
recting Dutch corporation to produce 
certain documents. 

U.S.—Bernstein v. N. V. Neder- 
landsche-Amerikaansche Stoom- 
vaart-Maatschappij, D.C.N.Y., 16 F. 
R.D. 32. 

Iioss of prefeirence as to time of trial 
In action under the Jones Act 
against owner of vessel on which 
plaintiff suffered injuries, where 
plaintiff might either have to proceed 
to trial ill-prepared or lose his pref¬ 
erence, he would be entitled to dis¬ 
covery and inspection of statement 
of other crewmen and master of ves¬ 
sel made to owner’s attorney, not¬ 
withstanding plaintiff’s attorney fail¬ 
ed to proceed diligently to examine a 
number of plaintiff's fellow-em¬ 
ployees. 

U.S.—Bifferato v. States Marine Corp. 
of Delaware, D.C.N.Y., 11 F.R.D. 
44—^Naylor v. Isthmian S. S. Co., 

D. C.N.Y., 10 F.R.D. 128. 

87. U.S.—^Reynolds v. U. S., C.A.Pa., 
192 F.2d 987, reversed on other 
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grounds 73 S.Ct. 628, 345 U.S. 1* 
97 L.Bd. 727, 32 A.L.R.2d 382. 

Bifferato v. States Marine Corp. 
of Delaware, D.C.N.Y., 11 F.R.D. 
44. 

Good cause held shown 
In action against oil company for 
damages from alleged underground 
trespass in that as well on land ad¬ 
joining plaintiffs’ land was drilled it 
deviated from vertical, went across 
plaintiffs’ boundary, and extended in¬ 
to oil bearing stratum underneath 
plaintiffs’ land, and in that defend¬ 
ant was drawing oil, gas and hydro¬ 
carbons from plaintiffs’ land, evidence 
established good cause for making 
of deviational and directional survey 
in accordance with plaintiffs’ motion, 
and order for making such survey 
should have been entered, on reason¬ 
able terms and conditions prescribed 
by Constitution. 

U.S.—^Williams v. Continental Oil Co., 
C.A.Okl., 215 F.2d 4, certiorari de¬ 
nied 76 S.Ct. 341, 348 U.S. 928, 99 
L.Ed. 728. 

88. U.S.—Jack Loeks Enterprises, 
Inc. V. W. S. Butterfield Theatres, 
Inc., D.C.Mich., 13 F.R.D. 6—G. & 
P. Amusement Co. v. Regent The¬ 
ater Co., D.aOhio, 9 F.RD. 721. 

89. U.S.—Jack Loeks Enterprises, 
Inc. V. W. S. Butterfield Theatres, 
Inc., D.C.Mich., 13 F.R.D. 5—G. & 
P. Amusement Co. v. Regent The¬ 
ater Co., D.C.Ohio, 9 F.R.D. 721. 

90. U.S.—^Rio Haven, Inc. v. Nation¬ 
al Screen Service Corp., D.C.Pa., 11 
P.RD. 609. 

91. U.S.—Balazs v. Anderson, D.C. 
Ohio, 77 F.Supp. 612. 

92. US.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 121 
F.Supp. 792. 

Scourtes v. Fred W. Albrecht 
Grocery Co., D.C.Ohio, 16 F.R.D. 65. 

93. U.S.—Scourtes v. Fred W. Al¬ 
brecht Grocery Co., supra. 

94. U.S.—^U. S. V. Certain Parcels of 
Land, Etc., *D.C.Cal., 15 F.R.D. 224 
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If the information sought is otherwise available 
there is generally a lack of good cause for the pro¬ 
duction of documents as discussed infra § 703. 

Relevance and materiality as factors. While the 
relevance and materiality of the documents or things 
sought to be required to be produced are important 
and essential elements in determining whether good 
cause to grant the order exists, ^5 and a court is not 
justified in ordering the production of documents 
simply on the theory that the facts sought are ma¬ 
terial and are not privileged,®® and the good cause 
required by Rule 34 may be equated with rele¬ 
vancy,® 7 good cause for compulsory pre-trial pro¬ 
duction means something other than mere relevancy 
and competency.®® In fact, it has been held that 
good cause has nothing to do with the contents of 
the documents requested, but rather with the rea¬ 
soning as to why their production is called for.®® 

To enable defendant to anszver complaint. The 
alleged inability to answer specified paragraphs of 
the complaint without such documents does not 
constitute good cause for the production of docu¬ 
ments in plaintiffs possession, since defendant could 
answer by pleading lack of information sufficient 
to form a belief as to the truth or falsity of the 
allegations followed by an orthodox denial.^ 

Equal opportunity with other party. Where a 
party seeking the production of documents or things 
had equal opportunity with the other party to ob¬ 


tain the same documents or things, but failed to do 
so, there is no good cause requiring their produc¬ 
tion.® 

Tape recordings. Where a party, by means of a 
concealed tape recorder, made tape recordings of his 
conversations with the other party, and testified 
in his deposition as to the substance of those record¬ 
ings, the facts constituted good cause entitling the 
opposing party to the production of all the record¬ 
ings of the conversations.® 

§ 703. - Availability of Other Remedy or 

Information 

The fact that the documents or things, or the in¬ 
formation sought to be secured by the production of the 
documents or things, could be obtained by the use of 
some other discovery method, or some other remedy or 
proceeding, may constitute a lack of good cause for the 
production and inspection under Rule 34, and warrant 
the denial of a motion therefor. 

The fact that the documents or things, or the in¬ 
formation sought to be secured by the production 
of the documents or things, could be obtained by 
the use of some other discovery method, or some 
other remedy or proceeding, may in some instances 
constitute a lack of good cause for production and 
inspection under Rule 34 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., and warrant the denial 
of the motion to produce.^ Thus, it has been held 
that where the matters as to which the moving party 


—^Mercantile Metal & Ore Corp. 
V. American General Supply Corp., 
D.C.N.T., 12 F.R.D. 346—Dennhardt 
V. Holman, D.C.C 0 I 0 ., 12 F.R.D. 79 
—Pennsylvania R. Co. v. Julian, D. 

C. Del., 10 F.R.D. 462—Dusha v. 
Pennsylvania R. Co., D.C.Ohio, 10 
F R D. 160—G. & P. Amusement Co. 
V. Regent Theater Co., D.C Ohio, 9 
F R D. 721—Dauritzen v. Atlantic 
Greyhound Corp., D.C.Tenn., 8 F.R. 

D. 237, affirmed, C.A., 182 F.2d 540. 
ITo independent source of informa¬ 
tion 

U S.—^Dom V. Balfour, Guthrie & Co., 
D.C.Cal., 156 F.Supp. 203. 
Znaooessihillty of witnesses 

Sufficient good cause existed for 
inspection by plaintiff of a report 
concerning certain European corpo¬ 
rations prepared by defendant where 
there was a showing of relative in¬ 
accessibility of witnesses and rec¬ 
ords and difficulty of determining 
what occurred between corporations 
on the European continent during the 
war, and defendant had opportunities 
to compile the information which 
could not be matched by plaintiff. 
U.S.—^Royal Exchange Assur. v. Mc¬ 
Grath, D.C.N.T., 13 P.R.D. 160. 

95. U.S.—^Zenith Radio Corp. v. Ra¬ 


dio Corp. of America, D.C.Del., 121 

F. Supp. 792. 

Hartford Nat. Bank & Trust Co. 
v. E. F. Drew & Co., D.C.Del., 13 
FR.D. 127—^Jack Loeks Enterpris¬ 
es, Inc. V. W. S. Butterfield The¬ 
atres, Inc., D.C.Mich., 13 F.RD. 6— 

G. & P. Amusement Co. v. Regent 
Theater Co., D.C.Ohio, 9 F.R.D. 721 
—^Wlld v. Payson, D.C.N.T., 7 F.R. 
D. 496. 

96. U.S.—^Hauger v. Chicago, R. I. 
& P. R. Co., C.A.I11., 216 P.2d 601. 

97- U.S.—^Houdry Process Corp. v. 
Commonwealth Oil Refining Co., D. 
C.N.Y., 24 P.R.D. 68. 

Effect of desiguatlon of documents 
Good cause for discovery may be 
shown where the documents are rele¬ 
vant, even though the documents are 
not Individually described with speci¬ 
ficity and particularity. 

U.S.—^Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., su¬ 
pra- 

Good oatLse shown 

“Good cause” for production and 
inspection of desired material is 
shown where it is established that 
records in question would be rele¬ 
vant to issues joined in proceeding 
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and amount to evidence of probative 
value. 

U.S.—Michel v. Meier, D.C.Pa., 8 F.R. 
D. 464—Hirshhom v. Mine Safety 
Appliances Co., D.C.Pa., 8 F.R.D. 
11 . 

98. U.S.—^Margeson v. Boston & M. 
R. R., D.C.Mass, 16 F.R.D. 200— 
Scourtes v. Fred W. Albrecht Gro¬ 
cery Co., D.C.Ohio, 15 F.R.D. 55— 
Reeves v. Pennsylvania R. Co., D. 

C. Del., 8 P.R.D. 616. 

99. U.S.—^Dulansky v. lowa-Illinoia 
Gas & Elec. Co., D.C.Iowa, 10 F.R. 

D. 146. 

1. U.S.—^Hartford Nat. Bank & Trust 
Co. V. E. F. Drew & Co., D.C.Del., 
13 P.R.D. 127. 

2. Photographs 

Where party requesting the pro¬ 
duction of photographs had equal op¬ 
portunity to take the same photo¬ 
graphs but failed to do so, there was 
no showing of good cause so as to re¬ 
quire their production. 

U.S.—^U. S. V, Great Northern Ry. 
Co., D.aCal., 18 F.R.D. 367. 

3. U.S.—^Blanchet v. Colonial Trust 
Co., D.C.Del., 23 F.R.D. 118. 

4. U.S.—^Blanchet v. Colonial Trust 
Co., D.C.Del., 23 F.R.D. 118—Bndte 
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seeks to be informed could be ascertained by his 
exercise of the right of interrogation, a motion for 
the production of documents concerning these mat¬ 
ters will not be granted.^ Moreover, in general, 
production under Rule 34 should not be allowed, at 
least in the case of the high privilege of inspecting 
the private records of an adversary, before the 
moving party has shown a bona fide attempt to ob¬ 
tain the information by independent investigation,® 
as by the interrogation of witnesses or of the ad¬ 
verse party or his employees J 

On the other hand, it has been held that the fact 
that the information could be obtained by one of 
the other discovery methods or otherwise does not 
of itself preclude the utilization of the remedy of 
production and inspection imder Rule 34 if good 
cause is shown therefor.® 

A motion for the discovery of information of a 
kind that plaintiff might require in another suit be¬ 
tween the parties and which could properly be sought 
in such other suit is properly denied.^ 

The relationship of the discovery method pro¬ 
vided by Rule 34 to the discovery methods provided 
by the other rules is discussed generally supra § 697. 
The use of a motion for production and inspection 
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as to public records is discussed infra § 716. 

§ 704. -Prior Use of Other Remedy; In¬ 

formation Obtained 

While the rule Is otherwise In some Instances, infor¬ 
mation or matter usually cannot be sought by the pro¬ 
duction and inspection of documents or things where 
such matter or Information Is already known to the mov¬ 
ing party, as where it has been obtained by the use of 
some other discovery method or other remedy or pro¬ 
ceeding. 

In general, information or matter cannot be 
sought by the production and inspection of docu¬ 
ments or things under Rule 34 of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., where such matter 
or information is already known to the moving 
party.10 Moreover, the fact that the information 
sought to be secured through the production of a 
document or thing has been obtained by the use of 
some other discovery method or other remedy or 
proceeding may constitute a lack of good cause for 
the production and inspection.!! Certainly, where 
the moving party already has copies of the docu¬ 
ments sought for inspection, the motion will ordi¬ 
narily be denied, since a request for an admission 
of the genuineness of the document would be a suffi¬ 
cient remedy.!^ 


V. Hermes Export Corp., D.C.N.T., 
20 F.E..D. 162—Thompson v. Hoita- 
ma, D.C.N.J.. 19 F.R.D. 112—Reid 
V. Harper & Bros., D.C.N.T., 17 F. 

R. D. 281—Panamusica Venezuela 

C. A. V. American Steel Export Co., 

D. C.N.T., 16 F.R.D. 280—Bonefond 
V. Borden Co., D.C.N.Y., 12 F.R.D. 
183—Gr. & P. Amusement Co. v. Re¬ 
gent Theater Co., D.C.Ohlo, 9 F.R. 
D. 721—^Dellameo v. Great Lakes 

S. S. Co., D.aOhio, 9 F.R.D. 77. 
D.C.—Hellmann v. Brownell, D.C., 15 

P.R.D. 267. 

Waiver of ohjeotlon to further ex- 
axaiuatlou 

In action for alleged false state¬ 
ments made by defendant to decedent, 
Inducing decedent to revoke will In 
which provision had been made for 
plaintiff, where plaintiff applied for 
production of transcript of interview 
between defendant’s attorney and one 
of plaintiff’s witnesses but there was 
no showing to Indicate that plaintiff 
could not obtain information sought 
by taking of depositions and defend¬ 
ant had expressly waived any objec¬ 
tion to further examination of wit¬ 
ness by plaintiff, application would 
be denied. 

U.S.—MclVIanus v. Harkness, D.C.N. 

T. . 11 F.R.D. 402. 

5. U.S.—Margeson v. Boston & M. 
R. R., D.C.Mass., 16 P.R.D. 200. 

6. U.S.—Szubinski v. Commercial 
Sash & Door Co., D.C.111., 16 F.R. 


D. 274—Goldner v. Chicago & N. 
W. Ry. System, D.C.Ill., 13 F.R.D. 
326. 

7. U.S.—Szubinski v. Commercial 
Sash & Door Co., D.C.I11., 16 P.R.D. 
274—Goldner v. Chicago & N. W. 
Ry. System, D.C.I11., 13 P.R.D. 326. 

8. U.S.—Chatman v. American Ex¬ 
port Lines, Inc, D.C.N.T., 20 F.R.D. 
176—Gunderson v. Moran Transp. 
Corp., D.C.N.Y., 16 F.R.D. Ill- 
Republic of Italy V. De Angelis, D. 

C. N.Y., 14 F.R.D. 619. 

9. U.S.—Ruskln v. Eli Lilly & Co., 

D, C.N.Y.. 18 P.R.D. 208. 

10. U.S,—Thompson v. Hoitsma, D. 
C.N.J., 19 P.R.D. 112. 

11. U.S.—^Houdry Process Corp. v. 
Commonwealth Oil Redning Co., D. 

C. N.Y., 24 F.R.D. 68—^Jensen v. Bos¬ 
ton Ins. Co., D.C.Cal., 20 P.R.D. 619 
—^Endte v, Hermes Export Corp., 

D. C.N.Y., 20 F.R.D. 162—Panamu- i 
Sica Venezuela C. A, v. American 
Steel Export Co., D.C.3Sr.Y., 16 P.R. 
D. 280—Grogan v. Pennsylvania R. 
Co., D.C.K.Y., 10 P.R.D. 466—G. & 
P. Amusement Co. v. Regent The¬ 
ater Co., D.C.Ohio, 9 F.R.D. 721. 

D.C.—^Hellmann v. Brownell, D.C., 15 
F.R.D. 267. 

Expense and Inconvenience 
Where bulk of documents covered 
by subpoenas duces tecum had been 
previously produced by defendants 
at considerable expense and incon¬ 
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venience and plaintiff had copied 
great number of documents so fur¬ 
nished by means of microfilms, sec¬ 
ond request to produce documents for 
marking as exhibits at trial on dis¬ 
covery depositions was unreasonable 
and oppressive. 

U.S.—Jack Loeks Enterprises, Inc. 

V. W. S. Butterfield Theatres, Inc., 
D.C.Mich., 20 F.R.D. 303. 

Prior analysis of samples 
In proceedings to condemn edible 
oils as adulterated and misbranded 
where claimant had already made Its 
own tests and analyses of samples 
which had been supplied at its re¬ 
quest court properly held that no 
good cause for discovery was shown. 
U.S.—U. S. V. 5 Cases, More or Less, 
Containing “Figlla Mia Brand”, C. 
A.Conn., 179 F.2d 619, certiorari 
denied 70 S.Ct. 997, 339 U.S. 963, 94 
L.Bd. 1372. 

Copies In possession of moving party 

Motion to produce for plaintiff’s In¬ 
spection, copying and/or photograph¬ 
ing would be denied as to certain 
documents of which plaintiff had 
copies, but which plaintiff sought to 
determine were copies or records kept 
by defendant in regular course of 
business. 

U.S.—^Hefter v. National Airlines, D. 
C.N.Y., 14 F.R.D. 78. 

12. U.S.—^Martin-Parry Corp. v. C. 
A. Bader Co., D.C.Conn., 16 F.R.D. 
466. 
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On the other hand, it has been held that the fact 
that such information has previously been made 
available to the moving party does not of itself pre¬ 
clude the utilization of the remedy of production and 
inspection,13 at least in the absence of proof of 
harassment and oppressive burden.i^ However, 
to warrant the production of documents notwith¬ 
standing the prior use of interrogatories and deposi¬ 
tions, there must be good cause, that is special cir¬ 
cumstances which suggest that justice will be served 
by going beyond interrogatories and depositions, and 
requiring the production of documents or other mat- 
ter.15 Likewise, it has been held, under special 
circumstances, that the fact that the moving party 
had secured the information or documents in issue,i® 
or that the moving party had previously instituted 
certain proceedings for the purpose of securing such 
information or documents,!*^ is not a ground for re¬ 
fusing to order the production of the documents for 
inspection. 

The fact that the inspection may relate to matters 
already made known in a bill of particulars or that 


there is knowledge of the facts does not justify a 
refusal of a request for inspection.is Likewise, the 
fact that other discovery procedures have been 
invoked does not preclude recourse to Rule 34 where 
the information sought has not already been dis¬ 
closed or revealed and its necessity appears from a 
“showing of cause.”i3 

§ 705. Subjects of Production and Inspection 

The right of discovery by inspection may be had of 
documents or things relevant to the subject matter of 
the action or of matter which is reasonably calculated to 
lead to the discovery of admissible evidence, provided 
there is a showing of good cause, there is a designation 
of the matter sought, they constitute or contain evidence 
relating to the matter involved, and they are In the 
possession or control of the person against whom the 
order is sought. 

The right of discovery by inspection given by Rule 
34 is, by the express provision of the Rule, as amend¬ 
ed in 1948, as broad as “the scope of the examina¬ 
tion permitted by Rule 26 (b),” relating to the scope 
of examination in connection with depositions,20 
which is discussed supra §§ 614-631. Accordingly, 


13. U.S.—Brown v. New Tork, N. H. 
& H. R Co., D.C.NT., 17 P.R.D. 324 
—Republic of Italy v. De Angells, 
D.C.N.Y., 14 F.R.D. 619—Nedimyer 
V. Pennsylvania R. Co., D.C.Pa., 6 
P.R.D. 21. 

Iteason for mle 

Production of documents under 
Rule 34 gfives the primary source ma¬ 
terial without any limitation, ex¬ 
planation, or Interpretation by the 
other party, being thereby distin¬ 
guished from the information ob¬ 
tained by deposition or interrogato¬ 
ries. 

U.S.—Chatman v. American Export 
Lines, Inc., D.C.N.T., 20 F.R.D. 176. 

14. U.S.—Chatman v. American Ex¬ 
port Lines, Inc., supra. 

15. U.S.—^Bndte v. Hermes Export 
Corp., D.C.N.Y., 20 F.R.D. 162—U. 
S. V. Great Northern Ry. Co., D.C. 
Cal., 18 F.R.D. 357—^Bernstein v. 
N. V. Nederlandsche-Amerikaansche 
Stoomvaart-Maatschappij, D.C.N.T,, 
15 F.R.D. 32. 

Entire information not disclosed. 

(1) Defendant’s objection to pro¬ 
duction of certain documents pursu¬ 
ant to plaintiff’s motion to produce 
on ground that substance of docu¬ 
ments was sufficiently disclosed by 
defendant’s answers to certain inter¬ 
rogatories filed by defendant’s an¬ 
swers to interrogatories was denied, 
where court was not satisfied that 
answers to the interrogatories nec¬ 
essarily disclosed the entire infor¬ 
mation contained In the documents 
for which request had been made. 

U.S,—^Richards v. Maine Cent. R. R., j 
D.C.Me., 21 F.R.D. 693. I 


I (2) Where objection was sustained 
! to production of defendant’s reports 
under Rule providing for interroga¬ 
tories, but defendant’s summarized 
reports in answers to interrogatories 
showed that they contained informa¬ 
tion relevant to plaintiff’s claim, 
plaintiff was entitled to production of 
the documents under Rule providing 
for discovery and production of doc¬ 
uments for Inspection, copying, or 
photographing. 

U.S.—^Electric Furnace Co. v. Fire 
Ass’n of Philadelphia, D.C.Ohio, 10 
F.R.D. 152. 

Impeachment of adversary’s claim 
Where document requested by par¬ 
ties for production for their inspec¬ 
tion and copying contained statement 
which possibly impeached plaintiff’s 
claim as to the cause of damages in¬ 
curred in fighting fire, there was a 
showing of good cause and its pro¬ 
duction would be ordered. 

U.S,—^U. S. V. Great Northern Ry. Co., 
D.C.Cal., 18 F.R.D. 357. 

Falsity of depositions 
Where defendants moved for an or¬ 
der requesting the production of cer¬ 
tain documents and did not allege 
that a reasonable basis existed for 
believing that matters testified to in 
depositions were false, defendants 
failed to show good cause. 

U.S.—^U. S. V. Great Northern Ry. Co., 
supra. 

16. Illegally obtained 

Fact that government had posses¬ 
sion of documents, obtained from de¬ 
fendant in criminal proceeding 
through grand jury subpoenas, for a 
year and a half, and made copies and 
notes thereof, did not require denial 

987 


I of government's motion, In its subse¬ 
quent civil action against same de¬ 
fendant, for production of such doc¬ 
uments for Inspection, copying, and 
photographing, in view of statement 
in defendant's attorney’s aifidavit 
that defendant contended that docu¬ 
ments were illegally obtained and 
could not be used or ordered pro¬ 
duced in civil case. 

U.S.—^U. S. V. Procter & Gamble Co., 
D.CN.J., 14 F.R.D. 230. 

17. U.S.—^U. S. V. Procter & Gamble 
Co., supra. 

Criminal proceedings 

District judge will not review de¬ 
cision of another judge of same dis¬ 
trict, granting government’s demand 
through grand jury subpoenas for 
production of same documents in pri¬ 
or criminal proceeding against same 
defendant. 

U.S.—U. S. V. Procter & Gamble Co., 
supra. 

18. U.S.—Bruun v. Hanson, D.C.Ida- 
he, 30 F.Supp. 602. 

Bunch V. General Motors Corp., 
D.C.Tenn., 9 F.R.D. 682. 

Possession of information sought 
is no ground for denying application. 
U.S.—Civil Aeronautics Board of Civil 
Aeronautics Authority v. Canadian 
Colonial Airways, D.C.N.Y., 41 F. 
Supp. 1006. 

19. U.S.—^Morrone v. Southern Pac. 
Co., D.C.Cal., 7 F.R.D. 214. 

20. U.S.—^U. S. V. Bartholomew, D.C. 
Ark., 187 F.Supp. 700. 

Brookshire v. Pennsylvania R. 
Co., D.C.Ohio, 14 F,R.D. 154. 

Prior to amendment 

(1) Prior to amendment of 1948 
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discovery by inspection may be had of matters rele¬ 
vant to the subject matter of the action or of matter 
which is reasonably calculated to lead to the dis¬ 
covery of admissible evidence.^^ 

The Rules are liberal in allowing the inspection of 
documents which are not privileged and, in ac¬ 
cordance with the general principles as to the 
construction of these Rules of discovery, as dis¬ 
cussed supra § 698, the courts have made every 
effort to construe and apply the Rides for discovery 
as liberally as possible in order to permit all parties 
to obtain a full disclosure of the facts pertaining to 
the case.23 Nevertheless, the extent of discovery 
of documents is not unlimited,^^ and is subject to 
the sound discretion of the court.26 

Moreover, Rule 34 contains four conditions to the 
granting of the relief it authorizes, which are that 
there must be a showing of good cause for the 
production, there must be a sufficient designation of 
the documents or things sought, the documents or 
things must constitute or contain evidence relating 
to the matter involved, and the documents or things 
must be in the possession, custody, or control of the 
person against whom the order is sought; and the 
court is not justified in directing the production of 
documents or things unless these conditions are com¬ 
plied with.36 

Rule 34 operates broadly to permit a party to 


obtain pretrial factual data,27 and the mere fact 
that factual data or documents are obtained through 
the discovery process does not determine their ad¬ 
missibility as evidence.28 

The mere fact that the technical materiality of the 
data sought is not susceptible of accurate ruling un¬ 
til a later stage in the proceeding has been declared 
to be an inadequate basis for a ruling that the use 
of a motion under Federal Rules of Civil Procedure, 
Rule 34, as a simple and direct instrument of dis¬ 
covery must yield to the method of discovery by 
deposition as provided by Rule 26, which is more 
cumbersome.23 

Under local district court rule, in a case in which 
Rule 34 is not involved and not invoked, impeaching 
matter need not be disclosed prior to triah^O 

§ 706. - Relevancy and Materiality 

The documents or things which a party seeks to have 
produced for inspection, copying, or photographing, un¬ 
der Rule 34, must be relevant to the subject matter in¬ 
volved in the pending action. 

In accordance with the provisions of Rule 34 of 
the Federal Rules of Civil Procedure, as amended 
in 1948, the documents or things which the moving 
party seeks to have produced for inspection, copy¬ 
ing, or photographing, must be, as prescribed by 
Rule 26 (b), relevant to the subject matter involved 
in the pending action,3i that is, they must constitute 


which provided that Rule 84 should 
depend in its scope on Rule 26, it was 
held that it was not intended that 
production of documents under the 
Rule relating to discovery should 
be as unrestrained as examination of 
persons under Rule 26. 

U.S.—Marzo v. Moore-McCormack 
Lines, D.C.N.Y., 7 P.R.D. 878. 

(2) It was also held that Rule 34 
was more rigid than the other Rules 
relating to discovery, such as the 
Rules relating to depositions and to 
interrogatories. 

U.S.—^Heiner v. North American Coal 
Corporation, D.C.Pa.^, 3 P.R.D. 63, 
first case. 

21. U.S.— Gr. & P. Amusement Co. v. 
Regent Theater Co., D.C.Ohlo, 9 P. 
R.D. 721. 

22. U.S.—^U. S. V. 300 Cans, etc., of 
Black Raspberries, D.C.Ohlo, 7 F.R. 
D. 36. 

23. U.S.—^Piorkowski v. Socony Vac¬ 
uum Oil Co., D.C.Pa., 1 F.R.D. 407. 

Particular documents or things which 
may be required to be produced see 
infra §§ 716-730. 

Beason not apparent from pleadings 
Plaintiff’s motion for production of 
four insurance policies, which 
formed basis of action, and which 
were in the hands of defendant. 


would be granted, although an In¬ 
spection of the pleadings did not dis¬ 
close any reason why the motion for 
the production should he sustained. 
U.S.—^Leimer v. State Mut. Life As- 
sur. Co. of Worcester, Mass., D.C. 
Mo., 1 P.R.D. 886. 

24. U.S.—Mills V. John J. Ryan & 
Sons, D.C.N.T.. 14 F.R.D. 191. 

D.C.—^U. S. V. Maryland and Virginia 
Milk Producers Ass'n, D.C., 20 F.R. 
D. 441. 

25. D.C.—^U. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass’n, supra. 

26. U.S.—^Frankson v. Carter & 
Weeks Stevedoring Co., D.C.N.T., 9 
F.R.D. 713—^U. S. V. 5 Cases, Etc., 
D.C.Conn., 9 F.R.D. 81—Canister Co. 
V. National Con Corp., D.C.Del., 8 
F.R.D. 408—^Marzo v. Moor e-McCor¬ 
mack Lines, D.C.N.T., 7 F.R.D. 878 
—^Piorkowski v. Socony Vacuum Oil 
Co., DC.Pa,, 1 F.R.D. 407. 

Designation of documents or things 
sought see infra § 736. 

Possession, custody, or control of doc¬ 
uments or things sought see infra 
§§ 708, 737. 

Relevancy, materiality, and probable 
admissibility of documents or 
things sought see infra §§ 706, 707, 
735. 


Showing of good cause see infra | 
734. 

27. U.S.—^U. S. V. Bartholomew, D.C. 
Ark., 137 F.Supp. 700. 

28. U.S.—U. S. V. Bartholomew, su¬ 
pra. 

29. U.S.—Connecticut Importing Co. 
V. Continental Distilling Corpora¬ 
tion, D.C.Conn., 1 F.R.D. 190. 

30. U.S.—Cranston v. Baltimore & O. 
R. Co., C.A.Pa., 258 F.2d 630, 

31. U.S.—-Bernstein v. U. S., C.A. 
Colo., 256 P.2d 697—Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n v. Hay¬ 
den, C.A.Cal., 231 P.2d 595. 

Frasier v. Twentieth Century- 
Fox Film Corp., D.C.Neb., 119 F. 
Supp. 495. 

Commonwealth Oil Refining Co. 
V. Houdry Process Corp., D.C.Puer- 
to Rico, 22 P.R.D. 306—^Ruskin v. 
Eli Lilly & Co., D.C.N.Y., 18 F.R.D. 
208—Vilastor Kent Theatre Corp. 
V. Brandt, D.C.N.Y,, 18 F.R.D. 199— 
William A. Meier Glass Co. v. An¬ 
chor Hocking Glass Corp., D.C.Pa., 
11 P.R.D. 487—^Dulansky v. lowa- 
Illinois Gas & Elec. Co., D.C.Iowa, 
10 P.R.D. 146—^Herbst v. Chicago, 
R. I. & P. R. Co., D.C.Iowa, 10 F.R. 
D. 14—^Frankson v. Carter & Weeks 
Stevedoring Co., D.C.N.Y., 9 F.R.D. 
713—G. & P. Ajnusement Co, v. Re- 
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or contain evidence relevant to such subject mat- 
ter.S2 Until the formulation of issues by the depo¬ 
sition-discovery process, the pleadings are the touch¬ 
stone by which relevance is determined but after 
the issues have been sufficiently formulated, the is¬ 
sues are the touchstone in determining relevance.^^ 

The right to examine books and records of the 
opposing party should be limited to an examination 
of the material records pertaining solely to the par¬ 


ties to the suit,35 and should be limited, in so far 
as practicable, to the period in issue.^® 

^'Fishing expeditions/* Although it has been said 
that mere “fishing expeditions” will not be per¬ 
mitted under this Rule,37 and the Rule pertaining to 
the production of documents does not contemplate 
the delivery to the opposing party of records en 
masse which might be found to be material, 33 the 
spirit of the Rule requires discovery before trial 


gent Theater Co., D.C.Ohio, 9 P.R. 
D. 721—Ohmer Corp. v. Duncan 
Meter Corp., D.C.Ill., 8 P.R.D. 582— 
Michel V. Meier, D.C.Pa., 8 P.R.D. 
464—Caplin v. United Peatures 
Syndicate, D.C.N.Y., 8 P.R.D. 424— 
Federal Savings & Loan Ins. Cor¬ 
poration V. First Nat. Bank, Lib¬ 
erty, Mo., D.C.MO., 8 P.R.D. 487— 
Balzac Bros. & Co. v. Colombian S. 
S. Co., D.C.N.Y., 8 P.R.D. 470. 

Tests of relevancy as they relate to 
documents sought by a motion to 
produce are considerably less strin¬ 
gent than general relevancy require¬ 
ments which govern admissibility of 
evidence at the trial state of pro¬ 
ceedings. 

U.S.—Quemos Theatre Co. v. War¬ 
ner Bros. Pictures, 35 P.Supp. 949. 

Jensen v. Boston Ins. Co, D.C. 
Cal., 20 P.R.D. 619—^Radio Corp. of 
America v. Rauland Corp., D.C.Ill., 
18 P.R.D. 440—Compagnle Con- 
tinentale D’Importation v. Pacific 
Argentine Brazil Line, 1 F.R.D. 888. 

Ascertainment of persons defending 
suit 

Plaintiff is not entitled to an in¬ 
spection of documents in defend¬ 
ant's possession to determine wheth¬ 
er a person not a party is defending 
the suit, since this is not^relevant to 
the issues, but such inquiry might be 
relevant in a subsequent proceeding 
against such third person. 

U.S.—Lip Lure v. Bloomlngdale 
Bros., D.C.N.Y., 27 P.Supp. 811. 

Material sought held relevant 

(1) In general. 

U.S.—^Warner Bros. Picture Distrib¬ 
uting Corp. V. Monroe, D.C.Neb., 18 
P.R.D. 71—Loew’s, Inc. v. Martin, 
D.aOhlo, 10 P.R.D. 143. 

(2) Where in action by theater cor^ 
poration for Injunctive relief under 
anti-trust laws, plaintiff moved for 
an order on a defendant to produce 
for Inspection and copying designated 
documents and records to enable 
plaintiff to know how much defend¬ 
ant paid distributors for pictures and 
also to be able to show that plaintiff 
theaters when playing on an early 
and preferred run could afford to 
pay defendant distributors as much 
for their pictures as defendant the¬ 
aters paid and that prices at which 
defendant distributors licensed pic¬ 
tures to defendant were ridiculously 


low, facts sought were relevant 
and material and motion would be 
granted. 

U.S—Benal Theatre Corp. v. Para¬ 
mount Pictures, D.C.I11., 9 P.R.D. 
726. 

32. U.S.—^Michel v. Meier, D.C.Pa., 
8 P.R.D. 464. 

33. U.S.—Vilastor Kent Theatre 
Corp. V. Brandt, D.C.N.Y., 18 P.R.D. 
199. 

34. U.S.—Vilastor Kent Theatre 
Corp. V. Brandt, supra. 

35. U.S.—Fishman v. Marcouse, D.C. 
Pa., 32 P.Supp. 460. 

Documents covered held not too ex- 
tensive 

In action to recover damages for 
and injunctive relief against defend¬ 
ant corporation's termination of con¬ 
tract for plaintiff's exclusive distrib¬ 
utorship of radio sets, imported by 
defendant, in certain area, defend¬ 
ant's notice to plaintiff to produce | 
designated documents, which referred 
to transactions under or in breach of 
contract and were relevant on issues 
whether plaintiff exerted due dili¬ 
gence in performance of contract, 
whether proper credits for returned 
merchandise were given, and wheth¬ 
er plaintiff handled competing prod¬ 
ucts of other importers in breach 
of contract, was not too extensive. 
U.S.—^Von Witte v. American Elite, 
Inc., D.C.N.Y., 20 P.R.D. 221. 

36. U.S.—^William A. Meier Glass Co. 
V. Anchor Hocking Glass Corp., D. 
C.Pa., 11 F.R.D. 487. 

Period after termlnatioii of contract 
Plaintiffs’ motion for production 
of certain writings directed in the 
main to the actual and potential pro¬ 
ductive capacity of a manufacturing 
plant and as to whether defendant 
maliciously broke the contract with 
intent to destroy plaintiffs' business 
would be granted where writings 
were relevant to issue created by the 
pleadings, but defendant would not 
be required to produce documents for 
a period subsequent to termination 
date of the contract. 

U.S.—Canister Co, v. National Can 
Corp., D.C.Del.. 8 P.R.D. 408. 
Repairs after accident 

In action against railroad for death 
of employee as result of crossing col¬ 
lision between railroad motorcar on 
which employee was riding and auto¬ 
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mobile, plaintiff’s motion requesting 
production of records or reports 
showing action taken by defendant 
after accident in repairing or alter¬ 
ing motorcar involved in the accident 
was denied on ground that such docu¬ 
ments would be irrelevant. 

U.S.—Richards v. Maine Cent. R. R., 
D.C.Me., 21 P.R.D. 593. 

37. U.S.—^Archer v. Cornillaud, D.C. 
Ky., 41 P.Supp. 435—Saxton v. W. 
S. Askew Co., D.C.Ga., 38 P.Supp. 
323—Sonken-Galamba Corporation 
V. Atchison, T. & S. P. Ry. Co., D. 

C. Mo., 30 P.Supp. 936—Thomas 
French & Sons v. Carleton Vene¬ 
tian Blind Co, D.C.N.Y., 30 P. 
Supp. 903—^Welty v. Clute, D.C.N. 
Y., 29 P.Supp. 2—Plest v. Tide Wa¬ 
ter Oil Co., D.C.N.Y., 26 P Supp. 
295. 

Service Liquor Distributors v. 
Calvert Distillers Corp., D.CN.Y, 16 
F.R.D. 344—Tobin v. WKRZ, Inc., 

D. C.Pa., 12 P.R.D. 200—William A. 
Meier Glass Co. v. Anchor Hocking 
Glass Corp., D.C.Pa., 11 FR.D. 487 
—Stewart-Warner Corp. v. Staley, 
D.C.Pa., 4 P.R.D. 333—^Fort Wayne 
Corrugated Paper Co. v. Anchor 
Hocking Glass Corp., D.C.Pa., 4 P. 
R.D. 328—Walling v. R. L. McGln- 
ley Co., D.C.Tenn., 4 P.R D. 149— 
United Mercantile Agencies v. Sil¬ 
ver Fleet Motor Express, D.C.Ky., 1 
F.R.D. 709—Gill v. Col-Tex Refin¬ 
ing Co., D.C.Tex., 1 P.R.D. 265. 

Intent of Rule 

Rule was not intended to open all 
of one party’s records to other party 
on vague chance that they might 
contain some material relevant to 
some theory advanced by the other 
party. 

U.S.—Courteau v. Interlake S. S. Co., 
D.C.Mlch., 1 P.R.D, 525, 
FromisctLoas exploration 
Federal Rules relating to discovery 
and production of documents, etc., 
were not Intended to sanction pro¬ 
miscuous exploration of files and rec¬ 
ords of opposing party. 

U.S.—Szublnskl v. Commercial Sash 
& Door Co., D.C.Ill., 15 P.R.D. 274. 
No roving inspection will be per¬ 
mitted. 

U.S.—Courteau v. Interlake S. S. Co., 
D.GMlch., 1 P.R.D. 625. 

38. Pla.—Wofford v. Wofford, 47 So. 
2d 306. 
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whenever possible,^® and the Rule should receive 
a liberal construction in this regard.^® Hence, it has 
been held that the time-honored cry of “fishing ex¬ 
pedition*’ can no longer serve to preclude a party 
from engaging into the fact? underlying his op¬ 
ponent’s case."^! 

Materiality, If the documents or things are rea¬ 
sonably probable to be material in the case, the 
production and inspection of them should be al¬ 
lowed. There is no absolute yardstick as to 
whether the requested documents are so remote as 
to be immaterial and whether particular docu¬ 
ments are material or too remote depends on the 
subject matter of the action and its temporal and 
spatial ordinates.*^^ 

Matter relating to amount of damages, A docu- 
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ment is relevant where it may contain facts where¬ 
by defendant may be able to affect the amount of 

plaintiff’s alleged damages.'*^ 

Pertinent and immaterial matter in document, A 
document that contains information pertinent to 
the case, and not privileged, may be inspected by 
the adversary of the party in possession of the 
document even though it contains other matter in¬ 
competent and immaterial in its nature.^® 

Matter useful in examining parties or witnesses. 
A party is not entitled to the production for in¬ 
spection and copying of documents which are not 
relevant to the subject matter of the pending action 
and can only furnish data for aid to his counsel 
in examining parties or witnesses.'*^ Thus, it has 
been held that the statements of a party cannot be 


39. U.S.—Quemos Theatre Co. v. 
Warner Bros. Pictures, D.C.N.J., 36 
P Supp. 949. 

Predicate for amended pleadings 
Under certain circumstances, a par¬ 
ty may have a discovery under the 
Federal Rules of Civil Procedure to 
secure evidence on which an amended 
pleading might be predicated. 

U.S.—Civil Aeronautics Board of 
Civil Aeronautics Authority v. Ca¬ 
nadian Colonial Airways, D.C.N.Y., 
41 P.Supp. 1006. 

Mutual knowledge as essenial 

Mutual knowledge of all the rele¬ 
vant facts gathered by either party 
is essential to proper litigation and 
to that end either party may compel 
the other to produce documents and 
things for inspection, copying, or 
photographing. 

U.S.—^Hirshhorn v. Mine Safety Ap¬ 
pliances Co., U.C.Pa., 8 P.R.D. 11. 

40. U.S.—Quemos Theatre Co. v. 
Warner Bros. Pictures, D.C.N.J., 85 
P.Supp. 940—Bruun v. Hanson, D.C. 
Idaho, 30 P.Supp. 602. 

Durkin v. Pet Milk Co, D.C.Ark., 
14 P.R.D. 385—^Monarch Liquor 
Corporation v. Schenley Distillers 
Corporation, D.C.N.T., 2 P.R.D, 61. 
More liberal than discovery In equity 
This Rule affords plaintiff facilities 
for discovery which are more liberal 
than he could obtain in a suit in 
equity for discovery. 

U.S.—^Fishman v. Marcouse, D.C.Pa., 
32 P.Supp. 460. 

Suffering of detriment 

The mere incident that a defend¬ 
ant may suffer some detriment 
through medium of a discovery be¬ 
fore trial will not foreclose the right 
of a party, in a proper case, to ob¬ 
tain one. 

U.S.—Civil Aeronautics Board of Civil 
Aeronautics Authority v. Canadian 
Colonial Airways, D.C.N.T., 41 P. 
Supp. 1006. 

41. U.S.—^Hirshhom v. Mine Safety 


Appliances Co., D.C.Pa., 8 P.R.D. 

11 . 

42. U.S.—June v. George C. Peter¬ 
son Co., C.C.A.I11., 166 P.2d 963. 

Jacobs V. Kennedy Van Saun 
Mfg. & Eng. Corp., D.C.Pa., 12 P. 
R.D. 523—Bunch v. General Motors 
Corp., D.C.Tenn., 9 P.R.D. 682— 
Simper v. Trimble, D.C.Mo., 9 PR. 
D. 698—Hirshhorn v. Mine Safety 
Appliances Co., D.C.Pa., 8 P.R.D. 
11 . 

43. U.S.—Hillside Amusement Co. v. 
Warner Bros. Pictures, D.C.N.T., 7 
P.R.D. 260. 

44. Temporal boundary 

In action by motion picture exhib¬ 
itor to recover treble damages un¬ 
der the anti-trust laws for Injury 
caused by alleged nationwide con¬ 
spiracy by defendants to monopolize 
the motion picture business, the his¬ 
tory of the conspiracy, and not the 
scope of exhibitor’s damage, provid¬ 
ed the temporal boundary for dis¬ 
covery sought by exhibitor, and pa¬ 
pers claimed to be probative of the 
alleged conspiracy were not imma¬ 
terial simply because they antedated 
the exhibitor’s entry into business. 
U.S.—Hillside Amusement Co. v. 
Warner Bros. Pictures, supra. 

G-eographic remoteness 

In action by motion picture exhib¬ 
itor to recover treble damages under 
the anti-trust laws for injury caused 
by alleged nationwide conspiracy by 
defendants to monopolize the motion 
picture business, events on a na¬ 
tionwide scale provided the geograph¬ 
ical boundary for discovery sought 
by exhibitor, and papers were not 
immaterial because they dealt with 
event which allegedly occurred at 
places remote geographically from 
scene of action relevant to the is¬ 
sues. 

U.S.—^Hillside Amusement Co. v. War¬ 
ner Bros. Pictures, supra. 
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Extensive production ordered 

In suit in Massachusetts federal 
court under anti-trust laws, govern¬ 
ment’s motion to require production 
of documents must be granted with 
respect to documents going as far 
back as 1920, without restriction to 
documents available in Massachu¬ 
setts. 

U.S.—^U. S. V. United Shoe Machinery 
Corp., D.C.Mass., 76 P.Supp. 315. 
Beoords made thirty years ago 
U.S.—Jacobs V, Kennedy Van Saun 
Mfg. & Eng. Corp., D.C.Pa., 12 P. 
R.D. 623. 

45. U.S.—Canister Co. v. National 
Can Corp., D.C.Del., 8 P.R.D. 408. 

Items sought held relevant 

Production of items of glassware 
was permissible as relevant to sub¬ 
ject matter of action by plaintiff 
glass company against defendant 
glass company for damages for al¬ 
leged unauthorized use of plaintiff’s 
deslgrn. 

U.S.—William A. Meier Glass Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa., 11 P.R.D. 487. 

46. U.S.—Colorado Mill. & Elevator 
Co. V. American Cyanamid Co., D. 

C. Mo., 11 P.R.D. 306. 

47. U.S.--White v. Skelly Oil Co., 

D. C.MO., 11 P.R.D. 80. 

Affecting credibility of witnesses 

(1) The court will not require the 
discovery and Inspection of docu¬ 
ments which can be used only as af¬ 
fecting credibility on cross-examina¬ 
tion of the respective witnesses if 
called by the opposing party, as such 
documents do not constitute or con¬ 
tain evidence material to any mat¬ 
ter involved in the action. 

U.S.—Barwick v. Powell, D.C.N.Y., 1 
P.R.D. 604. 

(2) Where the report of an insur¬ 
ance company’s examining physician 
of his examination of plaintiff is a 
report made by one not a party to 
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procured solely for the purpose of cross-examination 
and to discredit his testimony or show it to be 
false nor will the production of documents be 
ordered merely to help counsel to prepare himself to 
examine witnesses and to make sure he has over¬ 
looked nothing.^ 9 

On the other hand, it has been held that discovery 
should be permitted where reference to the records 
sought might aid or assist in the examination of any 
witness called or make possible the full and complete 
preparation of the case for trial ;50 and where 
one party to an action is shown to have docu¬ 
mentary evidence contradictory to the testimony of 
one of its witnesses, production of such documents 
will be required on the request of the opposing 
party.51 

Necessity of aid of other evidence. The fact 
that the data sought by the motion for the produc¬ 
tion of documents would not, without the aid of other 
evidence, establish the matters which it would help 


to show does not render the data or the documents 

immaterial.S^ 

§ 707.-Probable Admissibility at 

Trial 

It is not necessary that the books, records, or things 
to be produced themselves be evidence, if they appear 
reasonably calculated to lead to the discovery of admis¬ 
sible evidence. 

Under Rule 26 (b) of the Federal Rules of Civil 
Procedure, which, under the 1948 amendment, 
governs the scope of examination under Rule 34, it 
is not necessary that the books, records, papers, or 
things subject to production themselves be evi¬ 
dence, if they appear reasonably calculated to lead 
to the discovery of admissible evidence. The ex¬ 
amining party is not necessarily restricted to secur¬ 
ing testimony that would be admissible in evidence at 
the trial he may go farther and obtain informa¬ 
tion that may be useful in securing such evidence 
or documents may be reached where they might be 


the proceeding, to an Insurance com¬ 
pany not a party to the proceeding, 
on plaintiff’s motion for the produc¬ 
tion thereof the report does not con¬ 
stitute or contain evidence material 
to any matter involved in the action. 
“It IS conceivable that if such a 
physician should be a witness his 
credibility might be a matter in¬ 
volved in the action. These, how¬ 
ever, are now only possibilities and 
remote possibilities. The rule con¬ 
templates some more convincing 
showing of materiality than a show¬ 
ing that if a physician who made a 
report does take the witness stand 
and if there is anything in the re¬ 
port which contradicts his testimony 
and if upon cross examination he 
admits having made the report, then 
the report might be material in evi¬ 
dence as affecting the witness’ credi¬ 
bility.” 

U.S—Poppino V. Jones Store Co., D. 
C.Mo., 1 F.R.D. 215, 218. 

48. U.S.—Bums V. Mulder, D.C.Pa., 
20 P.R.D. 606. 

49. U.S.—Hauger v. Chicago, R. I. 
& P. R. Co., C.A.I11., 216 P.2d 601. 

Carpenter-Trant Drilling Co. v. 
Magnolia Petroleum Corp., D.C. 
Neb., 23 P.R.D. 267. 

50. U.S.—Michel v. Meier, D.C.Pa., 
8 P.R.D. 464. 

51. D.C.—Communist Party of U. S. 
V. Subversive Activities Control 
Bd., 264 P.2d 314, 102 U.S.App.D.C. 
395. 

52. Market valne of property 
Data concerning elements of mar¬ 
ket value of realty and trackage 
sought to be condemned by railroad 
was not rendered immaterial in dis¬ 
covery action merely because data 


would not, without aid of other evi¬ 
dence, establish those elements. 

U.S.—^North ICansas City Develop¬ 
ment Co. V. Chicago, B. & Q. R. 
Co., D.C.Mo., 64 PSupp. 772. af¬ 
firmed, C.C.A.. 147 P.2d 161. 

53. U.S.—Sientki v. Haffner, D.C. 
N.Y., 145 P.Supp. 436—Frasier v. 
Twentieth Century-Fox Film Corp., 
D.C.Neb., 119 F.Supp. 496. 

Brownell v. National City Bank 
of New York, D.C.N.Y., 20 F.R.D. 
29—Republic of Italy v. De Ange- 
lis, D.C.N.Y., 14 F.R.D. 619—Mills 
V. John J. Ryan & Sons, D.C.N.Y., 
14 P.RD. 191—U. S. V. 60.34 Acres 
of Land, More or Less, in Village 
of Bast Hills, Nassau County, N. 
Y., D.C.N.Y., 13 F.R.D. 19—Herbst 
V. Chicago, R. I. & P. R. Co., D.C. 
Iowa, 10 F.R.D. 14—G. & P. Amuse¬ 
ment Co. V. Regent Theater Co., 
D.C.Ohio, 9 F.R.D. 721—Caplin v. 
United Feature Syndicate, D.C.N. 
Y., 8 P.R.D. 424. 

54. U.S,—Hickman v. Taylor, C.Cj^.. 
Pa., 163 P,2d 212, certiorari denied 
66 S.Ct. 931, 327 U.S. 808, 90 L. 
Bd. 1032, vacated on other grounds 
66 S.Ct. 1337, 328 U.S. 876, 90 L. 
Bd. 1646, and affirmed 67 S.Ct. 386, 
329 U.S. 496, 91 L.Ed. 461. 

Civil Aeronautics Board of Civil 
Aeronautics Authority v. Canadian 
Colonial Airways, D.C.N.Y., 41 P. 
Supp. 1006—Quemos Theatre Co. v. 
Warner Bros. Pictures, D.C.N.J., 
36 F.Supp. 949. 

Hirshhom v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 8 F.R.D. 11— 
Canty v. Great Lakes Transit Cor¬ 
poration, D.C.N,Y., 2 P.R.D. 166— 
Grinnell Co. v. National Bank of 
Par Rockaway, D.C.N.Y., 2 F.R.D. 
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116—^Mackerer v. New York Cent. 
R. Co., D.C.N.Y., 1 F.R.D. 408. 
Begnest for “proof” denied 

Rule providing for production of 
documents does not provide for pro¬ 
duction of proof, and accordingly that 
portion of request seeking produc¬ 
tion of “proof” that airplane flight 
manual for wrecked plane was revis¬ 
ed to include certain approved pro¬ 
cedures would be denied. 

U.S.—Schuyler v. United Air Lines, 
D.aPa., 10 F.R.D. 111. 

55. U.S.—^Hickman v. Taylor, CCA. 
Pa., 163 F2d 212, affirmed 67 S Ct. 
386, 329 U.S. 495, 91 L.Ed. 451. 

Civil Aeronautics Board of Civil 
Aeronautics Authority v. Canadian 
Colonial Airways, D.G.N.Y., 41 P. 
Supp. 1006. 

U. S. v. 62.50 Acres of Land, More 
or Less, Situate in Lake County, 
Ohio, D.aOhio, 23 F.R.D. 287— 
Thompson v. Hoitsma, D.C.N.J., 19 
P.R.D. 112—Gillig V. Bymart-Tint- 
air, Inc., D.C.N.Y., 16 F.R.D. 393— 
Republic of Italy v. De Angelis, D. 

C. N.Y., 14 P.R.D. 619—Mills v. John 
J. Ryan & Sons, D.C.N.Y., 14 PR. 

D. 191—U. S. V. 60 34 Acres of 
Land. More or Less, in Village of 
East Hills, Nassau County, N. Y., 
D.C.N.Y., 13 F.R.D. 19—Herbst v. 
Chicago, R. I. & P. R. Co., D.C. 
Iowa, 10 F.R.D. 14—G. & P. 
Amusement Co. v. Regent Theater 
Co., D.C.Ohio, 9 F.R.D. 721—Hirsh- 
horn V. Mine Safety Appliances 
Co., D.C.Pa., 8 P.R.D. 11. 

Subsequent repairs 

In action for death of employee 
when a steam crane turned over, 
while plaintifC as part of her case 
was not entitled to establish repairs 
made by the employer subsequently 
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useftil for purposes of impeachment or corrobora¬ 
tion. 5® 

Likewise, it is not necessary to establish the ad¬ 
missibility of the documents, but it is sufficient if the 
documents concern matters generally bearing on the 
issue and there is reasonable probabilty that the 
documents in question contain material evidence,®*^ 
and the party seeking discovery is not required defi¬ 
nitely to prove materiality before being entitled to 
a discovery.® s Certainly, discovery should provide 
to a party access to anything that is evidence in his 
case.®® 

A motion will not be sustained on a showing that 
an adversary party has in his possession and under 
his control documents which may constitute or con¬ 
tain material evidence; the showing must be that 
they do constitute or contain material evidence.®® 

§ 708. -Possession, Custody, or Control 

Under the Federal Rule for the production of docu¬ 
ments or things for inspection, only such documents or 
things can be reached as are in the possession, custody, 
or control of a party to the action; and nonpossession 
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Is not a ground for denying production, since control Is 
the determining factor. 

Under the Federal Rules of Civil Procedure, Rule 
34, 28 U.S.C.A., only documents or things in the pos¬ 
session, custody, or control of a party to the action 
may be reached,®^ and discovery cannot be had as to 
documents or things in the hands of a third person 
and not subject to the control of the party,®2 al¬ 
though, as considered supra §§ 583-590, where a 
witness has documents with him at the deposition, in 
obedience to a subpoena duces tecum, the court has 
power to compel the witness to permit inspection. 

Accordingly, a person will not be ordered to 
produce books or documents of which he does not 
have possession, custody, or control.®® However, 
where the party has possession or control of the 
document in question it is ordinarily no ground for 
objection that the document belongs to some third 
person.®^ On the other hand, nonpossession is not 
necessarily a ground for denying a motion to 
produce certain documents or things for inspection, 
since control, and not mere possession, is the deter¬ 
mining factor.®® 


to the accident, she was entitled un¬ 
der the Federal Rules of Civil Pro¬ 
cedure to an examination of docu¬ 
ments showing mechanical condition 
of, and repairs made to, the crane 
following the accident, where no In¬ 
jury could come to defendant by pro¬ 
ducing the documents and on the 
contrary great harm might be done 
to plaintiff. 

U.S.—^Mackerer v. New York Cent. 

R. Co., B.C.N.T., 1 F.R.D. 408. 

5e, XJ.S.—^U. S. V. 62.60 Acres of 
Land, More or Less, Situate in 
Lake County, Ohio, D.COhio, 23 P. 
R.D. 287—^U. S. V. 60.34 Acres of 
Land, More or Less, in Village of 
East Hills, Nassau County, N. T., 
D.C.N.Y., 13 F.R.D. 19. 

57. U.S.—Quemos Theatre Co. v. 
Warner Bros. Pictures, D.C.N.J., 
35 P.Supp. 949—^Bruun v. Hanson, 
D.C.Idaho, 30 P.Supp. 602—^Beler 
V. Savarona Ship Corporation, D.C. 
N.Y., 26 P.Supp. 599. 

Republic of Italy v. De Angells, 
D.C.N.Y., 14 P.R.I>. 619—Rosseau v. 
Langley. D.C.N.Y., 7 P.R.D. 170— 
Clark V. Chase Nat. Bank of City 
of New York, D.C.N.Y., 2 P.R.D. 
94—^Kane v. News Syndicate Co., 
D.C.N.T., 1 F.R.D. 738—Courteau 
V. Interlake S. S. Co., D.C.Mich., 1 
P.R.D. 525—^Mackerer v. New York 
Cent. R. Co., D.C.N.Y., 1 P.R.D. 
408. 

68. U.S.—^Beler v. Savarona Ship 
Corporation, D.C.N.Y., 26 P.Supp. 
699. 

59. U.S.—^U. S. V. Certain Parcels of 
Land, Etc., B.C.Cal., 16 P.R.D. 224. 


60. U.S.—^Ploridin Co. v. Attapulgus 
Clay Co., D.C.Del., 26 P.Supp. 968. 

Popplno V. Jones Store Co., D.C. 
Mo., 1 P.R.D. 215. 

61. U.S.—^Reeves v. Pennsylvania R. 

Co., D.C.Del., 80 P.Supp. 107— 
Eastern States Petroleum Co. v. 
Asiatic Petroleum Corporation, D.C. 
N.Y., 27 P.Supp. 121—^Bough v. 

Lee, D.C.N.Y., 26 P.Supp. 1000— 
Orange County Theatres v. Levy, 
D.G.N.T., 26 P.Supp. 416. 

Aetna Life Ins. Co. v. Little Rock 
Basket Co., D.C.Ark., 14 P.R.D. 383 
—Jacobs V. Kennedy Van Saun 
Mfg. & Eng. Corp., D.C.Pa., 12 P. 

R. D. 623—Palensar v. Isthmian S. 

S. Co., D.C.N.y., 11 P.R.D. 662— 
William A. Meier Glass Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa., 11 F.R.D. 487—Knight-Morley 
Corp. V. Blectroline Mfg. Co., D.C. 
Ohio, 10 P.R.D. 400—^Dulansky v. 
lowa-Illinois Gas & Elec. Co., D.C. 
Iowa, 10 P.R.D. 146—^Herbst v. 
Chicago, R. I. & P, R. Co., D.C.Iowa, 
10 P.R.D. 14—^Prankson v. Carter 
& Weeks Stevedoring Co., D.C.N.y., 
9 P.R.D. 713—^Michel v. Meier, D.C. 
Pa., 8 P.R.D. 464—^Producers Re¬ 
leasing Corp. De Cuba v. PRC Pic¬ 
tures, D.C.N.Y., 8 P.R.D. 264—^Marzo 
V. Moore-McCormack Lines, D.C.N. 
Y., 7 F,R.D. 878—Stewart-Warner 
Corp. V. Staley, D.C.Pa., 4 P.R.D. 
333—Beegle v. Thomson, D.C.I11., 
2 P.R.D. 82—United Mercantile 
Agencies v. Silver Fleet Motor Ex¬ 
press, D.C.Ky., 1 P.R.D. 709. 

Documents not discovered after 
search 

Motion by defendant to require 
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plaintiff to produce certain documents 
must be denied as to documents not 
discovered after search. 

U.S.—Srybnik v. Epstein, D,C.N.Y.» 

13 F.R.D. 248. 

Production limited 
Motion to produce certain records 
for plaintiff’s inspection, copying or 
photographing would be granted as 
to certain records, limited to extent 
that such records were in possession, 
custody, or control of defendant. 
U.S.—^Hefter v. National Airlines, D. 

C. N.Y., 14 F.R.D. 78. 

62. U.S.—^Eastern States Petroleum 
Co. V. Asiatic Petroleum Corpora¬ 
tion, D.C.N.T., 27 P.Supp. 121. 

Stewart-Warner Corp. v. Staley, 

D. C.Pa., 4 F.R.D. 383. 

63. U.S.—Reeves v. Pennsylvania R. 
Co., D.C.Del., 80 P.Supp. 107—^Plynn 
V. Magraw, D.C.N.Y., 27 P.Supp. 
936. 

William A. Meier Glass Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa., 11 P.R.D. 487—Schuyler v. 
United Air Lines, D.C.Pa., 10 P.R. 
D. 111. 

64. U.S.—^Rockett v. John J. Casale^ 
Inc., D.C.N.Y., 7 P.R.D. 676. 

65. U.S.—^Republic of Italy v. De 

Angelis, D.C.N.Y., 14 P.R.D. 619— 
Aetna Life Ins. Co. v. Little Rock 
Basket Co., D.CArk., 14 P.R.D. 383 
—^Mullen V. Mullen, D.CAlaska, 14 
P.R.D. 142—^Rosenthal v. Compag- 
nle Generale Transatlantique, D.C. 
N.Y., 14 P.R.D. 33, reargument 

granted 14 P.R.D. 336—Bifferato v. 
States Marine Corp. of Del., D.C. 
N.Y., 11 P.R.D. 44—United Mer- 
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Where the requisites of Rule 34 are otherwise met, 
a party who has control of documents in the hands 
of a third person can be required to obtain those 
documents®® or to consent to the production of the 
documents by the third person.®^ Moreover, it has 
been held that where the adverse party should have 
kept a copy of a particular writing, and the orig¬ 
inal writing is to some extent under his control, or 
subject to his inspection, he may be required to 
make a copy of the writing from the original and to 
produce such copy for inspection.®® 

Where the records or documents sought for pro¬ 
duction and inspection are in the possession or 
primarily under the control of the moving party, 
the motion will be denied;®® and the motion for 
production should not be used as a substitute for 
canvassing one’s own files.*^® 

Party's insurer in possession, A motion for the 
production of certain documents, in connection with 
a personal injury action, will not be denied on the 
ground that such material is in the hands of defend¬ 
ant’s liability insurer, since insurer for all practical 
purposes, under its contract to defend, is an actual 
party to the litigation.'^^ 

Attorney in possession. If an attorney for a 
party comes into possession of a document as attor¬ 


ney for that party, his possession of the document 
is the possession of the party.An attorney for 
a party, however, cannot under this Rule be re¬ 
quired to produce a document which is one of his 
own private papers acquired apart from his posi¬ 
tion as attorney for such party, or which he has 
acquired in his capacity as attorney for another 
client and which belongs to such other client;'^® 
but where insurer of a party is the real party in 
interest in an action, the attorney for insurer, who 
is also the attorney for the party, can be required 
to produce a document which is in his hands as at¬ 
torney for insurer. 

Identity of corporation and party. Where the 
documents or records are in the possession of a 
corporation which is substantially identical with the 
holding company to which a motion to produce is 
directed, they will be regarded as within the control 
of such holding company.'^® 

Restrictions of foreign laws. A party who is in 
control of certain documents in a foreign cotmtry 
is not deprived of ‘'control,” within the meaning of 
Rule 34, by the fact that the foreign law prohibits 
and penalizes the disclosure of the information 
sought, and that to produce the documents would 
violate the law and lead to the imposition of crim- 


cantile Agencies v. Silver Fleet 
Motor Express, D.C.Ky., 1 F.R.D. 
709. 

Statutory provision as to control of 
docnments 

Under provision of Housing and 
Rent Act that records which are 
transferred to any state or local 
agency shall be subject to recall, 
documents turned over by the gov¬ 
ernment to the State of New Tork 
were in the government’s “control” 
within rule for production and inspec¬ 
tion of documents. 

U.S.—U. S. V. Weinblatt, D.C.N.T., 11 
P.R.D. 398. 

Hoisting block in hands of agent 
In action against owners of pier 
by third party’s employee for in¬ 
juries sustained on pier, third par¬ 
ty’s employee was entitled to inspec¬ 
tion of hoisting block located on the 
pier, over objection of owners of 
pier that they had leased pier to the 
third party and had therefore sur¬ 
rendered all control, where it ap¬ 
peared from argument that third 
party operated pier merely as agent 
for owners. 

U.S.—Martin v. N. V. Nederlandsche 
Amerikaansche Stoomvaart Maat- 
chappij, D.C.N.T., 8 F.R.D. 363. 

66. U.S.—^Paramount Film Distribut¬ 
ing Corp. v. Ram, D.C.S.C., 91 F. 
Supp. 778. 

86A C.J.S.—68 


Temporary custody of another 
If it is shown that the adverse 
party is in a position to obtain the 
things sought from some one who 
has temporary custody of them with 
such party’s consent, such control, 
without actual possession, is suffi¬ 
cient. 

U.S.—^United Mercantile Agencies v. 
Silver Fleet Motor Express, D.C. 
Ky.. 1 F.R.D. 709. 

67. Documents held in control of 
party 

Where party moving for production 
of records contended that if plain¬ 
tiff consented to certain party's pro¬ 
duction of documents sought, third 
party would produce them, and such 
contention was not categorically de¬ 
nied by plaintiff, documents were in 
control of plaintiff and plaintiff was 
not entitled to refuse to give consent 
on basis that Federal Rule did not 
authorize issuance of order requiring 
party to give his consent to action 
by third party not under its control. 
U.S.—^Holland Am. Merchants Corp. 
V. Rogers, D.C.N.Y., 23 F.R.D. 267. 

68. U.S.—^Reeves v. Pennsylvania R. 
Co., D.C.Del., 80 F.Supp. 107. 

69. U.S.—^Houdry Process Corp. v. 

Commonwealth Oil Refining Co., D. 
C.N.T., 24 F.R.D. 68—Dellameo v. 
Great Lakes S. S. Co., D.C.Ohio, 9 
F.R.D. 77. ‘ 


f 70. U.S.—^Houdry Process Corp. v. 
Commonwealth Oil Refining Co., D. 

C. N.Y., 24 F.R.D. 68. 

71. U.S.—Wilson V. David, D.C.Mich., 
21 F.R.D. 217. 

72. U.S.—Bifferato v. States Marine 
Corp. of Del., D.C.N.Y., 11 F.R.D. 
44—^Martin v. N. V. Nederlandsche 
Amerikaansche Stoomvaart Maat- 
chapplj, D.C.N.Y., 8 F.R.D. 363— 
Poppino V. Jones Store Co., D.C. 
Mo., 1 P.R.D. 216. 

73. U.S.—^Poppino v. Jones Store Co., 
supra. 

74. U.S.—Bingle v. Liggett Drug 
Co., D.C.Mass., 11 P.R.D. 693. 

75. Records held wlthlu control of 
party 

In action by Swiss holding company 
to recover assets which had been 
seized as enemy-owned property and 
vested in the alien property custodian 
and his successor, evidence sustained 
finding that, apart from effect of 
Swiss law, banking records of Swiss 
banking firm, which allegedly was 
substantially identical with holding 
company, were within the holding 
company’s control. 

U.S.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. Rogers, App. 

D. C., 78 S.Ct. 1087, 367 U.S. 197, 2 
L.Ed.2d 1266. 
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inal sanctions, including fine and imprisonment, 
on those responsible for the disclosure.'^® 

Existence of documents or things. Rule 34 can 
be used only to require the production of documents 
or things in existence and Rule 34 cannot ordi¬ 
narily be used to require a party to prepare, or cause 
to be prepared, a writing to be produced for inspec¬ 
tion.*^® One reason for this holding is so that the 
documents asked for can be identified and their 
materiality established;'^® and the purpose of the 
Rule is not to discover what exists, but to force the 
production of items that do exist.®® 

§ 709. - Privileged Matters 

The Hght to production of documents and things for 
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inspection, copying, or photographing extends only to 
matters which are not privileged, the term ^'privilege" 
having the same meaning as is understood by the term 
in the law of evidence. 

Under the provisions of Rule 34 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., which pro¬ 
vide for the production of documents and things for 
inspection, copying, or photographing, the right to 
production and inspection extends only to matters 
which are not privileged, and a party is not required 
to produce documents or other things where such 
objects are privileged.®^ However, to be entitled to 
the immunity from production, the documents or 
things must be in fact privileged.®2 Moreover, in 
furtherance of complete justice, unless clearly in- 


76. Swiss holdingr company 
Under rule authorizing courts to 

order a party to produce for inspec¬ 
tion nonprlvileged documents which 
are relevant to subject matter of 
pending litigation and which are in 
his control, Swiss holding company, 
which allegedly was substantially 
identical with Swiss banking firm, 
was in “control” of bank records, and 
trial court was justified in issuing a 
pre-trial production order in action 
by holding company to recover assets 
allegedly improperly seized as enemy- 
owned property notwithstanding 
Swiss penal laws limiting holding 
company's ability to satisfy produc¬ 
tion order. 

U.S,—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. Rogers, su¬ 
pra. 

77. U S.—Soetaert v. Kansas City 
Coca Cola Bottling Co., D.C.Mo., 16 
P.R.D. 1. 

78. U.S.—U. S. V. U. S. Alkali Ex¬ 
port Ass’n, D.C.N.Y., 7 P.R.D. 256. 

Expert’s report 

V^Tiere, In action for injuries sus¬ 
tained when bottle containing car¬ 
bonated beverage allegedly exploded, 
defendant’s expert witness had ex¬ 
amined broken bottle and its frag¬ 
ments, and defendant denied that 
such witness had ever made any re¬ 
port to defendant, defendant could 
not be ordered to produce such a re¬ 
port in absence of showing that such 
a report existed, but plaintiff could 
take such witness’ deposition on oral 
examination. 

U.S.—Soetaert v. Kansas City Coca 
Cola Bottling Co., D.C.Mo., 16 P.R. 
D. 1. 

79. U.S.—Condry v. Buckeye S. S. 
Co., D.C.Pa., 4 E.R.D. 310. 

80. U.S.—Tobin v. WKRZ, Inc., D.C. 
Pa., 12 F.R.D. 200—William A. 
Meier Glass Co. v. Anchor Hocking 
Glass Corp., D.C,Pa., 11 P.R.D. 487. 

81. U.S.—^U. S. V. Reynolds, Pa., 73 
S.Ct. 628, 345 U.S. 1, 97 L.Ed. 727, 


32 A.L..R.2d 382—Hickman v. Tay¬ 
lor, Pa., 67 S.Ct. 385, 329 U.S. 495, 
91 L,.Ed. 451. 

Mitchell V. Roma, C.APa, 265 
r.2d 633—Mitchell v. Bass, C.A. 
Ark., 252 P.2d 513. 

International Minerals & Chem¬ 
icals Corp. V. Golding-Keene Co., 
D.aH.T., 162 F.Supp. 137—Frasier 
v. Twentieth Century-Fox Film 
Corp, D.C Neb., 119 F.Supp. 495— 
Young V. Terminal R. R. Ass’n of 
St. Louis, D.C.MO., 70 F.Supp. 106 
—Lever Bros. Co. v. Proctor & 
Gamble Mfg. Co., D.C.Md., 38 F. 
Supp. 680. 

Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., D.C.N. 
Y., 24 P.R.D. 58—Great Lakes Car¬ 
bon Corp. V. Continental Oil Co., D, 

C. La., 23 F.R.D. 33—Fahey v. U. S., 

D. C.N.Y., 18 F.R.D. 231—Szubinski 
V, Commercial Sash & Door Co., D. 
C.Ill, 15 F.R.D. 274—Humphries 
V, Pennsylvania R. Co., D.C.Ohio, 14 
P.R.D. 177—Brookshire v. Pennsyl¬ 
vania R. Co., D.aOhio, 14 P.R.D. 
154—^William A. Meier Glass Co. v. 
Anchor Hocking Plass Corp, D.C. 
Pa., 11 P.R.D. 487—Vermilyea v. 
Chesapeake & O. Ry. Co., D.C.Mich., 
11 F.R.D. 255—Nola Elec. v. Reilly, 
DCN.Y., 11 P.R.D. 103, certiorari 
denied 71 S.Ct. 570, 340 U.S. 951, 96 
L.Ed. 685—^Dulansky v. lowa-Illi- 
nois Gas & Elec. Co., D.C.Iowa, 10 
F.R.D. 146—^Herbst v. Chicago, R. 
I. & P. R. Co., D.C.Iowa, 10 P.R.D. 
14—U. S. V. 6 Cases, Etc., D.C. 
Conn., 9 P.R.D. 81—^Reeves v. Penn¬ 
sylvania R, Co., D.C.Del., 8 P.R.D. 
616—^Michel v. Meier, D.C.Pa., 8 P. 
R.D. 464—Caplin v. United Feature 
Syndicate, D.C.N.Y., 8 P.R.D. 424— 
Wild v. Payson, D.C.N.Y.. 7 P.R.D. 
495. 

82. U.S.—^Atlantic Greyhound Corp. 
V. Lauritzen, C.A.Tenn., 182 P.2d 
540. 

Paramount Film Distributing 
Corp. V. Ram, D.C.S.C., 91 F.Supp. 
778. 


Portsmouth Baseball Corp. v. 
Prick, DC.N.Y., 18 P.R.D. 430— 
Humphries v. Pennsylvania R. Co., 
D.aOhio, 14 F.R.D. 177. 

Reappradsal of confidential relation¬ 
ships 

Under Federal Rules, a much more 
comprehensive concept of the type 
and character of documents subject 
to discovery proceedings and admis¬ 
sion into evidence obtains, and many 
confidential relationships on which 
claim of privilege could be based 
have been reappraised in order to 
further the desirable end of getting 
all significant evidence in the open 
in trials. 

U.S.—^Ellis-Foster Co. v. Union Car¬ 
bide & Carbon Corp., D.C.N.J., 159 
F.Supp. 917. 

Fartlculax docnments held not privi¬ 
leged 

(1) In action by motion picture 
distributors against exhibitors for 
false reporting of film rentals, mo¬ 
tion by distributors for production of 
documents, including tax returns, 
tally sheets, and ticket records, 
would be granted over objections 
that they were privileged. 

U.S.—Paramount Film Distributing 
Corp. V. Ram, D.C.S.C., 91 F.Supp. 
778. 

(2) Documents were not immune 
in patent litigation from discovery 
on pre-trial motion for sole reason 
that they contained opinions of inven¬ 
tors, engineers, and patent depart¬ 
ment employees. 

U.S.—Zenith Radio Corp. v. Radio 
Corp. of America, D.C.Del., 121 F. 
Supp, 792. 

(3) In action against automobile 
driver for injuries sustained by pas¬ 
senger, file of workmen’s compensa¬ 
tion insurer relating to his compen¬ 
sation claim, including written state¬ 
ments given by passenger pertaining 
to accident, reports, and forms signed 
by passenger, medical reports, and 
records showing compensation pay¬ 
ments to passenger and payments for 
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dicated, privileges defeating legitimate objects of 
discovery should not be extended.83 

The term “privilege,” as used in the Rule, has 
the same meaning as is understood by the term 
in the law of evidence and since privilege is a 
matter of procedure, the federal courts are free to 
follow their own interpretation of the concept, and 
not the law of the particular state.85 

Since it is generally the character of the informa¬ 
tion sought that determines and controls whether a 
privilege exists,^® when the information sought re¬ 
lates to the details of the case which will eventually 
be brought out at the trial, such information should 
be required to be given.87 The operation and effect 
of particular statutes creating immunities or priv¬ 
ileges on the right to compel the production of 
documents for inspection have been adjudicated.^® 

The exemption from production of government 


records or documents as confidential or as contain¬ 
ing military or diplomatic secrets is discussed infra 
§ 721. Whether the privilege extends to tax returns 
and related documents is discussed infra § 728, and 
whether it extends to employees’ reports to their 
employers infra § 718. 

Privilege against self-incrimination. The priv¬ 
ilege against self-incrimination protects from pro¬ 
duction only those papers which are the private 
property of, or are held in a purely personal capacity 
by, the person claiming the privilege.®® 

Trade secrets. The fact that documents or rec¬ 
ords, production of which is sought under Rule 34, 
reveal a trade secret is not of itself sufficient to 
make such production objectionable.®® On the 
other hand, trade secrets or secret processes may, 
under some circumstances or to some extent, be 
privileged against production.®^ 


medical and hospital services per¬ 
taining to accident, were not privi¬ 
leged. 

XJ.S—Shepherd v. Castle, D.C.Mo., 20 
P.R.D. 184. 

(4) A banker or broker may not 
refuse to produce relevant docu¬ 
ments in his possession for Inspec¬ 
tion and copying by the adverse par¬ 
ty in a pending action on the ground 
that communications between a bank¬ 
er or broker and his customers are 
confidential and privileged. 

D C —Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. McGranery, 
D.C., 14 F.R.D. 44. 

83. U.S—Nola Elec. v. Reilly, D.C. 
N.T., 11 P.R.D. 103, certiorari de¬ 
nied 71 S.Ct. 570, 340 U.S. 951, 95 
L.Ed 685. 

84. U.S—^U. S. V. Reynolds, Pa., 73 
S.Ct. 528, 345 U.S. 1, 97 L.Ed. 727. 

Mitchell V. Bass, C.A.Ark., 252 P. 
2d 513. 

Carpenter-Trant Drilling Co. v. 
Magnolia Petroleum Corp., D.C. 
Neb., 23 P.R.D. 257—^Durkin v. Pet 
Milk Co., D.C.Ark., 14 P.R D. 385— 
Humphries v. Pennsylvania R. Co., 
D.C.Ohio, 14 P.R.D. 177—Brook¬ 
shire V. Pennsylvania R. Co., D.C. 
Ohio, 14 P.R.D. 154—Wild v. Pay- 
son, D.C.N.T., 7 P.R.D. 495. 

85. U.S.—Scourtes v. Pred W. Al¬ 
brecht Grocery Co., D.C.Ohio, 15 P. 
R.D. 55—Panella v. Baltimore & O. 
R. Co., D.C.Ohio, 14 P.R.D. 196. 

86. U.S.—^U. S. V. Jerrold Electronics 
Corp., D.C.Pa., 168 P.Supp. 146. 

87. U.S.—^U. S. V. Jerrold Electronics 
Corp., D.C.Pa., 168 P.Supp. 146. 

88. U.S.—Bowles v. Mlsle, D.C.Neb., 
64 P.Supp. 835. 

Compulsory Testimony Act 

Injunctive relief sought by Price] 


I Administrator against defendant al¬ 
legedly violating Emergency Price 
Control Act is not “penalty or for¬ 
feiture” within Compulsory Testi¬ 
mony Act providing that no person 
shall be subjected to any penalty or 
forfeiture because of testimony giv¬ 
en, and hence such statutory immuni¬ 
ty did not require denial of admin¬ 
istrator’s motion for inspection of 
defendant’s books and records. 

U.S.—Bowles V. Misle, supra. 

Professional Information of public 
accountant 

In diversity of citizenship action 
in federal court in Michigan against 
president of corporation to recover 
damages for alleged breach of war¬ 
ranty in connection with sale of 
stock in corporation, motion of plain¬ 
tiffs to require president to produce 
work sheets and preliminary audit¬ 
ing report of accounting firm, which 
audited corporation’s books, were re¬ 
quired to be denied, in view of Mich¬ 
igan statute making professional in¬ 
formation of a public accountant con¬ 
fidential and privileged. 

U.S.—Berdon v. McDuff, D.C.Mich., 15 

P.R.D. 29. 

Reports filed with Public Utility 
Commission 

In action against railroad company 
for death of employee as result of 
crossing collision between railroad 
motor car on which employee was 
riding and automobile, plaintiff’s mo¬ 
tion requesting production of reports 
of and copy of testimony of investi¬ 
gations ef the accident made by de¬ 
fendant and filed with Public Utili¬ 
ties Commission of State of Maine 
pursuant to Maine statute was denied 
on ground to require production of 
such reports would violate public 
policy evidenced by the Maine stat¬ 
ute. ^ 


U.S.—^Richards v. Maine Cent. R. R., 
D.C.Me.. 21 P.R.D. 593. 

89. Papers held by corporate ofiLcer 
Under order of court requiring cor¬ 
poration to produce all documents 
relating to transfer of funds to 
Communist China, corporation should 
produce letters from two persons in 
China, which were kept in corporate 
files, contained internal references to 
corporate affairs, and clearly formed 
part of a chain of corporate cor¬ 
respondence and of a course of con¬ 
duct of corporate business, even 
though such letters were in the pos¬ 
session of secretary of corporation 
who claimed for herself the privilege 
against self-incrimination with re¬ 
spect to such letters. 

U.S.—In re Indusco, Inc., D.C.N.T., 
15 F.R.D. 7. 

90. U.S.—^V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 
P.Supp. 932. 

Por general discussion of discovery 
rules and their application to trade 
secrets see 10 P.R.D. 493. 

Prices 

In an action by a motion picture 
exhibitor against a competitor and 
distributor of motion pictures for il¬ 
legally creating a monopoly, defend¬ 
ant cannot defeat plaintiff's motion 
for production of the contracts be¬ 
tween defendants on the ground that 
the prices, as shown by such con¬ 
tracts, are trade secrets. 

U.S.—^Byers Theaters v. Murphy, D. 
C.Va., 1 P.R.D. 286. 

91. U.S.—^De Long Corp. v. Lucas, D. 
C.N.T., 138 P.Supp. 805. 

Ruskin v. Eli Lilly & Co., D.C. 
N.T., 18 P.R.D. 208—Canister Co. 
V. National Can Corp., D.C.Del., 8 
F.R.D. 408. 

Secrets available to government 
Trade secrets required to be made 
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Waiver of privilege. The privilege of a party 
which may render certain documents and things 
immune from production for inspection, copying, or 
photographing, may be waived.^^ 

Exteni of protection of privilege. The amount 
of protection properly required against an undue 
invasion of privacy rests largely in the discretion of 
the court.^3 In any event, public interest in re¬ 
quiring the best available evidence demands that 
there be withheld from disclosure only such portion 
of a document as is essential for the protection of 
the privilege.®^ Where an examination of books 
or documents would include those containing in¬ 
formation which may be confidential, the court may 
order the examination subject to certain precautions 
to protect against the unnecessary disclosure of con¬ 


fidential information,95 as by providing that the ex¬ 
amination is to be conducted under the supervision 
of an independent public accountant in order to 
protect the interests of all concerned.^^ 

§ 710.-Attorney-Client Privilege 

Documents and things which fall within the attorney- 
client privilege are not required to be produced under 
Rule 34, but such exemption should be confined to its 
narrowest permissible limits. 

Rule 34 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., does not require the production of 
documents and things which fall within the pro¬ 
tection of the attorney-client privilege.97 However, 
the liberal purposes of the Federal Rules relating to 
pre-trial discovery require that the exemption should 
be confined to its narrowest permissible limits.^s 


available to the government, but not 
to others, are privileged against pro¬ 
duction. 

D.C.—Continental Distilling Corp. v. 

Humphrey. D.C., 17 F.R.D. 237. 
ZnformatioxL available 

Where defendant could ascertain 
from samples of plaintiffs product 
already supplied whether alleged in¬ 
fringement existed, defendant's mo¬ 
tion for Inspection before trial of 
plaintiff’s test records without lim¬ 
itation as to time and without iden¬ 
tification of precisely what was 
sought, which involved a disclosure 
of plaintiff’s manufacturing controls 
and its method of analysis which ac¬ 
cording to plaintiff involved plain¬ 
tiff’s trade secrets would be denied. 
U.S.—^Hercules Powder Co, v. Rohm 
& Haas Co.. D.C.Del., 4 P.R.D. 452. 
82. U.S.—^Munzer v. Swedish Amer¬ 
ican Line, D.C.N.T., 35 F.Supp. 493. 
ZnspeotioxL at time of depositloii 
Any objection to production of doc¬ 
uments on ground they were privi¬ 
leged was waived by plaintiff when it 
allowed defendant to inspect them at 
time of taJking of deposition. 

U.S.—Schwartz v. Travelers Ins. Co., 
D.C.N.Y.. 17 F.R.D. 330. 

Privilege held not waived 

(1) In action for declaratory judg¬ 
ment to determine controversy with 
respect to validity and infringement 
by plaintiff of patent issued to indi¬ 
vidual defendant, who was the presi¬ 
dent of one of the two corporate de¬ 
fendants, wherein plaintiff sought the 
production for copying of correspond¬ 
ence between either of defendants 
and any patent agent, solicitor, or at¬ 
torney relating to prosecution of ap¬ 
plication for such patent, the entry 
of consent decree which was followed 
by the order for production did not 
prevent defendants, under the cir¬ 
cumstances, from raising the issue 
whether the documents sought were 
within the attorney-client privilege. 
U.S.—^International Minerals & Chem¬ 


icals Corp. V. Golding-Keene Co., 
D.C.N.T., 162 F.Supp. 137. 

(2) Where plaintiffs, during the 
course of inspection by them of cer¬ 
tain documents pursuant to court or¬ 
der and stipulation, were permitted 
to see and copy many documents 
which defendants later claimed to 
be privileged, but there was no evi¬ 
dence that defendants intended to 
waive any privilege and no evidence 
that their counsel so intended, and 
one of their counsel stated that such 
documents were permitted to be dis¬ 
closed only by inadvertence, plain¬ 
tiffs’ acquisition of such documents 
was not under such circumstances as 
to constitute a waiver of privilege 
by defendant, 

U.S.—Connecticut Mut. Life Ins. Co. 
V. Shields, D.C.N.Y., 18 F.R.D. 448. 

93. U.S.—Stark v. American Dredg¬ 
ing Co., D.C.Pa., 3 F.R.D. 300— 
Connecticut Importing Co. v. Con¬ 
tinental Distilling Corporation, D. 

C. Conn., 1 F.R,D. 190. 

94. U.S.—^U. S. V. Certain Parcels of 
Land, Etc., D.C.Cal., 15 F.R.D. 224. 

Discovery limited by Instmotions 
Where department store sought, in¬ 
ter alia, discovery and production 
of documents to determine fairness of 
charges for delivery service under 
contract providing charges should be 
no less favorable than those made to 
other stores, in view of service cor¬ 
poration’s policy not to reveal to any 
store any figures showing volume or 
other confidential information relat¬ 
ing to any other store, discovery 
would be limited by permitting ac¬ 
countant to examine service corpora¬ 
tion's records, under instructions that 
only conclusions as to fairness of 
charges should be reported, not the 
supporting figures which necessarily 
would disclose confidential informa¬ 
tion relating to other stores. 

U.S.—^United Parcel Service of N. 
Y. V. Federated Dept. Stores, Inc., 

D. C.Del., 14 F.R.D. 451, 
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95. U.S.—Service Liquor Distribu¬ 
tors V. Calvert Distillers Corp., D. 
C.N.Y., 16 P.R.D. 513. 

96. U.S.—Service Liquor Distribu¬ 
tors V. Calvert Distillers Corp., su¬ 
pra. 

97. U.S.—International Minerals & 
Chemicals Corp. v. Golding-Keene 
Co., D.C.N.Y., 162 F.Supp. 137— 
Ellis-Foster Co. v. Union Carbide 
& Carbon Corp., D.C.N.J., 159 F. 
Supp. 917. 

Herman Schwabe, Inc. v. United 
Shoe Machinery Corp., D.C.N.Y., 23 
P.R.D. 251—Slifka Fabrics v. Prov¬ 
idence Washington Ins. Co., D.C.N. 
Y., 19 P.R.D. 374—Radio Corp. of 
I America v. Rauland Corp., D C Ill., 
18 P.RD. 440—^Danisch v. Guardian 
Life Ins. Co. of America, D.C.N.Y., 
18 P.R.D. 77—Zenith Radio Corp. v. 
Radio Corp. of America, D.C.Del., 16 
F.R.D. 356—^Brookshire v. Pennsyl¬ 
vania R. Co., D.C.Ohio, 14 F.R.D. 
154—^Leonia Amusement Corp. v. 
Loew’s Inc., D.C.N.Y., 13 P.R.D. 438. 
Dssentials of attorney-client privilege 
Attorney-client privilege in patent 
litigation against production of doc¬ 
uments for inspection or copying ex¬ 
ists only if holder of asserted privi¬ 
lege is, or sought to become, a client, 
if person to whom communication 
was made is member of bar of a 
court or his immediate subordinate 
and is acting as a lawyer in connec¬ 
tion with the communication, and 
communication must relate to fact of 
which attorney was informed by his 
client, without presence of strangers, 
for purpose of securing primarily 
either an opinion on law or legal 
services or assistance in some legal 
proceeding, 

U.S.—Zenith Radio Corp. v. Radio 
Corp. of America, D.C.Del., 121 P. 
Supp. 792. 

98. U.S.—^Danisch v. Guardian Life 
las. Co. of America, D.C.N.Y., 18 P. 
R.D. 77—^Brookshire v, Pennsyl- 
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Thus, communications made in confidence between 
a party and his own counsel, concerning the party^s 
private interests, rights, and liabilities are priv¬ 
ileged;^® and a communication by a party’s agent 
with the attorney on behalf of the principal and 
concerning the same subject matter is similarly priv- 
ileged.i Moreover, a communication prepared for 
the express purpose of submission to the attorney 
is privileged, even though the parties to it are prin¬ 
cipal and agent, or two agents of the principal, pro¬ 
vided it is clear that the documents were prepared 
with the bona fide intention of being laid before 
the legal adviser.^ However, other communications 
are not so privileged;® and letters and documents 
between the counsel of one party and the counsel 
of another party, or between one party and other 
parties or their counsel, are not exempt under the 
attorney-client privileged 

One cannot render privileged, and consequently 
unamenable to production, that which is otherwise 
not privileged, merely by placing it in the hands 


of his attorney and the mere fact that the ad¬ 
versary’s attorney has possession of a document 
does not render it privileged.® 

Reports made in the course of a party’s general 
business practice do not fall within the protection 
of the attorney-client privilege, so as to be un¬ 
amenable to discovery.*^ Nevertheless, accident re¬ 
ports, made after the institution of an action, for use 
of counsel in preparing the case, are protected by 
the attorney-client privilege.® 

In general, documents withheld by reason of the 
attorney-client privilege should be produced to the 
court to pass on the question of privilege as to each 
such document;® and the claimant of the privilege 
has the burden of establishing his right to itM 

Privilege as dependent on attorney. The exemp¬ 
tion from production accorded to documents and 
things falling within the attorney-client privilege 
does not apply where the attorney involved is not 
acting specifically as such.^^ However, it does ap- 


vanla R. Co., D.C.Ohlo. 14 F.R.D. 
154. 

£aw of federal courts controls 
In applying Federal Rule dealing 
with discovery and production of 
documents not privileged, federal 
courts are warranted In viewing 
problem pertaining to attorney-client 
privilege in light of law of federal 
courts rather than law of state where 
litigation occurs. 

U.S.—^Humphries v. Pennsylvania R. 

Co., D.aOhio, 14 F.R.D. 177. 
Umitatlon on Ohio mle 

Ohio rule that records containing 
names of witnesses, in possession of 
a party's counsel, are privileged 
against disclosure is modified and 
limited in federal diversity cases by 
Federal Rule extending scope of in¬ 
quiry to include the identity and lo¬ 
cation of persons having knowledge 
of relevant facts. 

U.S.—Brookshire v. Pennsylvania R. 
Co., D.aOhio, 14 P.R.D. 164. 

99. U.S.—^International Minerals & 
Chemicals Corp. v. Golding-Keene 
Co., D.C.N.T., 162 F.Supp. 137. 

Comerclo B Industrla Continen¬ 
tal, S. A. V. Dresser Industries, 
Inc., D.C.N.T., 19 P.R.D. 613—Gil- 
lig V. Bymart-Tintair, Inc., D.C.N. 
T., 16 F.R.D. 398—Bernstein v. N. 
V. Nederlandsche-Amerikaansche 
Stoomvaart-MaatschapplJ, D.C.N. 
T., 16 F.R.D. 32—‘Leonia Amuse¬ 
ment Corp. V. Loew's, Inc., D.C.N. 
X., 13 F.R.D. 438—B. W. Bliss Co. 
V. Cold Metal Process Co., D.C. 
Ohio, 1 P.R.D. 193. 

Season for Bnle 

Privilege of nondisclosure of com¬ 
munications between attorney and 
client finds its genesis in idea that 


public Interest will be best served if 
clients are free to make full dis¬ 
closure to their attorneys without 
fear that their interests may be prej¬ 
udiced thereby. 

U.S—^Danlsch v. Guardian Life Ins. 
Co. of America, D.C.N.Y., 18 F.R.D. 
77. 

Gontraots prepared for general coun¬ 
sel 

Where general counsel for defend¬ 
ant had employed a patent attorney 
to draft a proposed contract between 
plaintiff and defendant and also a 
revision of that draft and both orig¬ 
inal and revision were received in 
evidence but neither was sigrned, re¬ 
fusal to allow plaintifiC to inspect file 
of defendant's general counsel who 
represented defendant in litigation 
until a few days before trial began 
was not error. 

U.S.—Belanger v. Alton Box Bd. Co., 
C.A.I11., 180 P.2d 87. 

1. U.S.—^Danisch v. Guardian Life 
Ins. Co. of America, D.C.N.Y., 18 
P.R.D. 77. 

2. U.S.—^Danisch v. Guardian Life 
Ins. Co. of Aju erica., supra. 

Commimlcatioii to foreign consnl 
Communications between life in¬ 
surance beneficiaries, who were citi¬ 
zens of Polish People's Republic, and 
Polish Consul in United States con¬ 
cerning subject matter of action to 
collect Insurance proceeds, were priv¬ 
ileged if beneficiaries addressed them 
to consul intending him to be merely 
agent of conveyance to attorneys, but 
not if they were addressed to con¬ 
sul because they were Intended to 
convey information to him as basis 
for his action, even though he turned 
them over to attorneys. 
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U.S.—Danisch v. Guardian Life Ins. 
Co. of America, supra. 

3. U.S.—^Leonia Amusement Corp. v. 
Loew’s, Inc., D.C.N.Y., 13 P.R.D. 
438. 

Papers prepared by acconutant 
U.S.—^Application of House, D.C.Cal., 
144 F.Supp. 96. 

4. U.S.—^Leach v. Greif Bros. Coo¬ 
perage Corporation, D.C.Miss., 2 
P.R.D. 444—E. W. Bliss Co. v. Cold 
Metal Process Co., D.C.Ohio, 1 F.R. 
D. 193. 

Beason for Bole 

Such communications constitute 
“matter involved in the action" 
within the terms of Rule 26 (b). 
U.S—B. W. Bliss Co. V. Cold Metal 
Process Co., supra. 

5. U.S.—Humphries v. Pennsylvania 
R. Co.. D.C.01iio, 14 F.R.D. 177. 

6. U.S.—^Kane v. News Syndicate 
Co., Inc., D.C.N.Y., 1 F.R.D. 738. 

7. U.S.—Humphries v. Pennsylvania 
R. Co., D.C.Ohio, 14 F.R.D. 177. 

8. U.S.—^Humphries v, Pennsylvania 
R. Co., supra. 

9. U.S.—^Radlo Corp. of America v. 
Rauland Corp., D,C.I11., 18 P.R.D. 
440. 

10. U.S.—^Danisch v. Guardian Life 
Ins. Co. of America, D.C.N.Y., 18 
P.R.D. 77. 

11. U.S.—Comercio E Industria Con¬ 
tinental, S. A. V. Dresser Industries, 
Inc., D.C.N.Y., 19 P.R.D. 613. 

Patent lawyer and teohnloal mat¬ 
ters 

“Acting as a lawyer” within the 
attorney-client privilege xmder Fed¬ 
eral Discovery Rule encompasses the 
whole orbit of legal functions, but a 
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ply to a lawyer even though he is a corporate em¬ 
ployee, rather than an autonomous lawyer,i2 pro¬ 
vided he is acting as a lawyer as to particular com¬ 
munications,^ 3 and even though he is not permitted 
to practice law in the state in which the particular 
legal matter arises.^^ 

Waiver of privilege. The privilege against the 
discovery of matters within the attorney-client 
privilege may be waived, as by the failure to claim 
it^s Likewise, the privilege may be waived by the 
furnishing of the documents or disclosure of the 
information to other persons.^*^ 
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§ 711 .-Preparations for Trial; At¬ 

torney’s Work Product 

Except where the interests of Justice may require 
otherwise, freedom from discovery Is frequently accorded 
to the work product of an attorney, to enable him to 
work with a degree of privacy, and to prevent the se¬ 
curing by one party of the results of the preparation for 
trial of another party. 

While such matter is not within the attorney- 
client privilege,^^ one of the limitations on the 
exercise of the authority to compel the production 
of documents or things under Rule 34 is, in the 
absence of unusual circumstances, the freedom from 
discovery frequently accorded to the “work product” 
of an attorney,IS to enable the lawyer to work with a 


patent attorney would not be deemed 
to be acting as a lawyer when not 
pringiarily engaged In a legal activity, 
but engaged in technical aspects of a 
business or engineering character, or 
competitive consideration in employ¬ 
er's patent operations. 

U.S.—^Zenith Radio Corp. v. Radio 
Corp. of America, D.C.Del., 121 F. 
Supp. 792. 

BusliLess agexLt 

In proceeding to require plaintiff to 
produce documents wherein plaintiff 
objected on ground that the docu¬ 
ments were privileged because of at¬ 
torney-client relationship, evidence 
established that attorney was not 
acting in his capacity as an attorney 
but was in fact a business agent for 
plaintiff and another and hence the 
privilege was not available. 

U.S.—Comercio B Industria Contin¬ 
ental, S. A. V. Dresser Industries, 
Inc., D.C.N.T., 19 F.R.D. 613. 
SSTegotlator 

Documents relating to negotiations 
conducted by attorney acting in the 
capacity of negotiator or in any ca¬ 
pacity other than advising a client on 
legral matters would be ordered pro¬ 
duced to adverse party seeking pro¬ 
duction of such documents. 

U.S.—^Radio Corp. of America v. Rau- 
land Corp., D.C.Ill., 18 F.R.D. 440. 

12. U.S.—Georgia-Pacific Plywood 

Co. V. U. S. Plywood Corp., D.C. 
N.T., 18 P.R.D. 463. 

"House counsel” 

WTiere, although substantial part 
of duties of attorney employed by 
corporation were nonlegal, attorney 
was head of corporation legal de¬ 
partment, and participated actively 
In corporate litigation, he was "house 
counsel," rather than patent lawyer, 
within requirements of applicability 
of Rule of privileged communications 
between attorney and client. 

U.S.—Georgia-Pacific Plywood Co. v. 
U. S. Plywood Corp., supra. 

13. Honlegal matters 
Communications between corpora¬ 
tion and its attorney employee, deal¬ 
ing exclusively with the solicitation 


or giving of business advice, or with 
the technical engineering aspects of 
patent procurement, or with any oth¬ 
er matters which may as easily be 
handled by laymen, are not privileg¬ 
ed. 

U.S.—Georgia-Pacific Plywood Co. v. 
U. S. Plywood Corp., supra. 

14. U.S.—Georgia-Pacific Plywood 
Co. V. U. S. Plywood Corp., supra. 

15. U.S.—^Ellis-Foster Co. v. Union 
Carbide & Carbon Corp., D.C.N.J., 
169 F.Supp. 917. 

16. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 121 
F.Supp, 792. 

17. U.S,—^Keystone Coat & Apron 
Mfg. Corp. V. Home Ins. Co. of N. 
Y., D.aPa., 21 FR.D. 32—Radio 
Corp. of America v. Rauland Corp., 
D.C.I11., 18 F.R.D. 440. 

18. U.S.—^Hickman v, Taylor, Pa., 
67 S.Ct. 386, 329 U.S. 496, 91 L.Ed. 
451. 

Carpenter-Trant Drilling Co. v. 
Magnolia Petroleum Corp., D.C. 
Neb., 23 F.R.D. 257. 

Public policy 

Public policy, rather than exten¬ 
sion of rule privileging confidential 
communications between attorney 
and client, is basis for protecting 
the "work product” of an attorney 
from compulsory disclosure to adver¬ 
sary. 

U.S.—Snyder v. U. S., D.C.N.Y., 20 
P.R.D. 7. 

“Work product” distiaguished from 
attomey-cUent privilege 
"Little difficulty is encountered in 
distinguishing between these con¬ 
cepts when the policy underlying 
each is perceived and appreciated. 
The purpose of the attorney-client 
privilege Is to encourage full disclo¬ 
sure of information between an at¬ 
torney and his client by guarantying 
the inviolability of their confidential 
communications. The ‘work product 
of the attorney,* on the other hand, is 
accorded protection for the purpose 
of preserving our adversary system 
of litigation by assuring an attorney 
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that his private files shall, except in 
unusual circumstances, remain free 
from the encroachments of opposing 
counsel." 

U.S—Scourtes v. Fred W. Albrecht 
Grocery Co., D.C.Ohio, 15 F.R.D. 
55 . 

Waiver of attomey-cUeat privilege 
Waiver of attorney-client privilege 
does not affect protection against 
disclosure of work product of an at¬ 
torney. 

U.S.—Vllastor-Kent Theatre Corp. v. 
Brandt, D.C.N.Y., 19 P.R.D. 522— 
Connecticut Mut. Life Ins. Co. v. 
Shields, D.C.N.Y., 16 F.R.D. 5. 

19. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 121 
FSupp. 792. 

Carpenter-Trant Drilling Co. v. 
Magnolia Petroleum Corp, D.C. 
Neb., 23 F.R.D. 257—Slifka Fabrics 
V. Providence Washington Ins. Co., 
D.C.N.Y., 19 F.R.D. 374—Zenith Ra¬ 
dio Corp. V. Radio Corp. of Ameri¬ 
ca, D.C.Del., 16 P.R.D. 356—Con¬ 
necticut Mut. Life Ins. Co. v. 
Shields, D.C.N.Y., 16 F.R.D. 5— 
Leonla Amusement Corp. v. Loew’s, 
Inc., D.C.N.Y., 13 F.R.D. 438—U. S. 
V. Deere & Co., D.C.Minn., 9 F.R.D. 
623. 

“Work product” defined 

(1) ‘Work product" of an attor¬ 
ney consists only of impressions, ob¬ 
servations, and opinions which he 
has recorded and transferred to his 
file as product of investigation of a 
case in preparation for trial, in his 
capacity as attorney representing a 
client, and such documents are ex¬ 
empt from discovery. 

U.S.—Scourtes v. Fred W. Albrecht 
Grocery Co., D.C.Ohio, 15 F.R.D. 65. 

(2) Right to withhold documents 
made basis of application for pre¬ 
trial discovery order, on ground that 
they constitute “work products,” en¬ 
compasses the impressions, observa¬ 
tions, and opinions recorded by an 
attorney, as the product of his in¬ 
vestigation of a case in his actual 
preparation for trial on behalf of a 
client. 
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certain degree of privacy, free from unnecessary 
intrusion by opposing parties and their counsel .20 

This limitation generally prevents the securing by 
one party of the results of the preparation for trial 
of another party ,21 and applies even though the ma¬ 
terial involved finds its way into the hands of per¬ 
sons who are not lawyers.^^ Further, Rule 34 
cannot be interpreted so broadly that one party may 
obtain from his adversary the evidence which his 
adversary might use to make out his case.23 More¬ 


over, since Rule 34 is limited, in its application, to 
parties, it cannot be used to obtain the production 
of memoranda and statements gathered by counsel 
in the course of his activities as such.24 

An attorney’s mental impressions, conclusions, or 
legal theories are generally privileged.^^ However, 
where only factual material is involved, and the mo¬ 
tion is not an attempt to secure the mental impres¬ 
sions of the attorney, there is no privilege, 2 6 even 


U.S.—Zenith Radio Corp v. Radio 
Corp. of America, D.C.Del., 121 F. 
Supp. 7D2. 

(3) “Work product of an attorney” 
concept embraces matter represent¬ 
ing work done by attorney in his pro¬ 
fessional capacity in the course of 
attorney-client relationship. 

U.S.—Liundberg v. Welles, D.C.N.T., 
11 P.R.D. 136. 

20. U.S.—Connecticut Mut. Life Ins. 
Co. V. Shields, D.C.N.Y., 16 F.R.D. 
6 . 

“Proper preparation of a client’s 
case demands that he assemble infor¬ 
mation, sift what he considers to be 
the relevant from the irrelevant 
facts, prepare his legal theories and 
plan his strategy without undue and 
needless Interference. . . . This 

work is reflected, of course, in inter¬ 
views, statements, memoranda, cor¬ 
respondence, briefs, mental impres¬ 
sions, personal beliefs, and countless 
other tangible and intangible ways— 
aptly though roughly termed by the 
Circuit Court of Appeals in this case 
as the Work product of the lawyer.’ 
Were such materials open to oppos¬ 
ing counsel on mere demand, much of 
what IS now put down in writing 
would remain unwritten.” 

U.S.—Hickman v. Taylor, Pa., 67 S. 
Ct. 385, 393, 829 U.S. 496, 91 L.Bd. 
451. 

Purpose of work product privilege 
is to protect legal craftsman in prod¬ 
uct of his labors. 

U.S.—Thompson v. Hoitsma, D.C.N. 
X, 19 P.R.D. 112. 

21. U S —^Hickman v. Taylor, Pa., 67 
S.Ct. 386, 329 U.S. 495, 91 L.Ed. 
451. 

Dorn V. Balfour, Guthrie & Co., 
D.C.Cal., 155 P.Supp. 203—^Mc¬ 
Carthy V. Palmer, D.C.N.Y., 29 P. 
Supp. 686, affirmed, C.C.A., 113 P. 
2d 721, certiorari denied Palmer v. 
McCarthy, 61 S.Ct. 60, 311 U.S. 680, 
85 L.Ed. 438—^Plondin Co. v. At- 
tapulgus Clay Co., D.C.Del., 26 P. 
Supp. 968. 

Carpenter-Trant Drilling Co. v. 
Magnolia Petroleum Corp., D.C. 
Neb., 23 P.R.D. 267—Snyder v. U. 
S., D.C.N.Y., 20 P.R.D. 7—^Hender¬ 
son V. Southern Ry. Co., D.C.Tenn., 
17 P.R.D. 349—Colonial Airlines v. 


Janas, D.C.N.Y., 13 P.R.D 199— 
Bonefond v. Borden Co., D C.N.Y., 
12 P.R.D. 183—^Brush v. Harkins, 
D.C Mo., 9 P.R.D. 681—Launtzen v 
Atlantic Greyhound Corp., D.C. 
Tenn., 8 P.R.D. 237, affirmed, CA.., 
182 P.2d 640—^Kirshner v. Palmer, 
D.CN.Y., 7 PR.D. 252—Midland 
Steel Products Co. v. Clark Equip¬ 
ment Co., D.QMich., 7 P.RD. 132— 
Dowd V. American S. S. Co., D.C. 
N.Y., 5 F.R.D. 240—^Hercules Pow¬ 
der Co. V. Rohm & Haas Co., D.C. 
Del., 4 F.R.D. 452—^Piorkowski v. 
Socony Vacuum Oil Co., D.C.Pa., 1 
P.R.D. 407. 

Buie luappUoahle 

Where the sources drawn on by 
the alleged offending party are better 
known to him than to the aggrieved 
party, and where his attorney will be 
invariably the first in point of time 
to obtain such material, the text Rule 
is inapplicable. 

U.S.—^Kane v. News Snydicate Co., 
Inc., D.C.N.Y., 1 P.R.D. 738. 

22. Insurer’s file 

Where plaintiff by discovery 
sought to reach and examine entire 
file of Insurer relating to the incident 
out of which the action arose and the 
file in large part constituted the work 
product of attorneys engaged in de¬ 
fense of the action, right to discov¬ 
ery would be denied notwithstanding 
the file found its way into the posses¬ 
sion of employees of insurer who 
were not lawyers. 

U.S,—^Fey v. Stauffer Chemical Co., 
D.C.Neb., 19 P.R.D. 626. 

23. U.S.—Poppino v. Jones Store 
Co., D.C.MO., 1 P.RD. 215. 

24. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct. 386, 329 U.S. 495, 91 L.Ed. 
461. 

25. U.S.—Bernstein v. U. S., C.A. 
Colo., 266 P.2d 697, certiorari dis¬ 
missed 79 S.Ct. 296, 358 U.S. 924, 
3 L.Bd.2d 298. 

Discovery should not he abused to 
become an instrument for obtaining 
knowledge of opponent’s theories of 
the case or opinions, impressions, or 
record of mental operations of his 
attorney. 

U.S.—Hickman v. Taylor, D.C.Pa., 4 
P.R.D. 479, reversed on other 
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grounds, C.C.A., 163 P.2d 212, af¬ 
firmed 67 S.Ct. 385, 329 U.S. 496, 91 
L.Ed. 451. 

“Advice and opinions” 

Production of “advice and opin¬ 
ions” of counsel cannot be compelled 
as a “discovery of facts.” 

U.S.—In re Prudence-Bonds Corp., D. 

C. N.Y., 76 P.Supp. 643. 

Diagram of scene of accident 

(1) While it would be permissible 
for counsel to file a motion on oppos¬ 
ing counsel for production of photo¬ 
graphs illustrating conditions at 
scene of accident, requiring counsel 
to produce a diagram thereof would 
be improper as designed to illustrate 
counsel’s notion of the accident and 
as not reflecting the testimony of 
witnesses and since adversary coun¬ 
sel should prepare his own diagrams. 
U.S.—Brush V. Harkins, D.C.Mo., 9 P. 

R.D. 681. 

(2) A diagram which showed Illu¬ 
mination of premises in which plain¬ 
tiff was injured and which was pro¬ 
cured by one of defendant's attor¬ 
neys from persons acting under his 
supervision in preparation for de¬ 
fense of personal injury action was 
privileged as part of attorney’s 
“work product.” 

U.S—Scourtes v. Pred W. Albrecht 
Grocery Co., D.C.Ohio, 16 P.R.D. 
66 . 

26. U.S.—^U. S. V. Certain Parcels of 
Land, Etc., D.C.Cal., 15 P.R.D. 224. 

Tape recordings made by party 
Where, in effort to produce testi¬ 
mony corroborating statement of 
plaintiff as to various transactions 
whereby plaintiff had given up rent¬ 
ed premises in consideration of a 
certain amount to be paid to plaintiff, 
plaintiff concealed on her person a 
tape recorder and had further con¬ 
versations with defendants, and re¬ 
cordings of such conversations were 
afterwards transcribed, and plaintiff 
in her deposition purported to give 
the “substance” of such recordings, 
the recordings were not privileged as 
constituting part of “work product” 
of plaintiff’s lawyer so as to preclude 
production of recordings. 

U.S.—Blanchet v. Colonial Trust Co., 

D. C.Del., 23 P.R.D. 118. 
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where the factual material has been collected under 
the supervision of the attorney.^ 7 

On the other hand, it has been held that when 
experts in an extremely technical field have been 
retained to advise counsel in the case as to the proper 
technical interpretation of certain facts, and of the 
state of technical information, this partakes of the 
counsel’s work product, and is entitled to the same 
protection accorded to a lawyer’s other work prod¬ 
uct's The privilege accorded to an attorney’s work 
product has been extended to include the recorded 
investigative work of a person hired by the attorney 
in his trial preparation and acting under his super¬ 
vision and direction.29 However, it does not extend 
to the work of entire departments or staffs of cor¬ 
porations whose chiefs are attorneys.^® 

Even though documents were prepared in anticipa¬ 
tion of litigation, the documents are not entitled to 
the protection of the work product rule ‘if they are 
not presently part of the work files of an attorney.^^ 
Discovery of facts obtained in the course of trial 
preparation by others than lawyers should not be 
refused,*32 and the privilege is not available as to 
information which was independently garnered and 
finds its way into the possession of opposing coun¬ 
sel. Statements taken or made in the normal 
course of business, even when taken by part of the 
legal department of a company, are not privileged 
as part of the work product of the company’s at- 

tomey.34 
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The application of the privilege against production 
of an attorney’s work product to an employee’s re¬ 
port to his employer is discussed infra § 718, and 
the application to statements of witnesses infra 
§727. 

Capacity in which attorney functions. To be en¬ 
titled to the privilege accorded to an attorney’s work 
product, the attorney must be functioning as such.35 
Thus, preparations for patent office proceedings do 
not qualify as work product because of the adminis¬ 
trative nature of the hearings, the qualifications for 
admission to practice, and absence of the discovery 
techniques in the rules of practice.^® 

Preparations prior to beginning of suit. The limi¬ 
tation has been held to apply to documents which 
are part of the preparations for trial even though 
suit has not actually begun, and no line of demar¬ 
cation in respect of production can logically be 
drawn between documents prepared or obtained be¬ 
fore a suit is actually begun and those obtained 
thereafter.37 

Special circumstances; good cause. Even an at¬ 
torneys work product or preparations for trial are 
not free from discovery under all circumstances.^^ 
It may be discoverable if there are special circum¬ 
stances which make it essential to the preparation 
of the other party’s case and in the interest of jus¬ 
tice that the work product be produced for his in¬ 
spection or copying.39 Thus it may be required to 


27. U.S.— V. S. V. Certain Parcels of 
Land, Etc., D.C.Cal., 15 F.R.D. 224. 

Expert’s report 

Where propane manufacturer's at¬ 
torney advised expert examination of 
equipment of g&s stove which had 
exploded, and where expert took 
notes of facts found by both him and 
plumbers during an Inspection which 
involved disconnection of gas stove 
equipment, parts of which were taken 
to plumbers’ shop and later returned, 
expert's written report, which was 
submitted on his own responsibility, 
did not constitute a part of the gen¬ 
erally nondiscoverable '‘work prod¬ 
uct” of manufacturer's attorney. 
U.S.—^Walsh V. Reynolds Metals Co., 
D.C.N.J., 16 F.R.D. 376. 

28. U.S.—CarpenteivTrant Drilling 
Co. V. Ma.gnolia Petroleum Corp., 
D.C.Neb., 23 P.R.D. 267—Lundberg 
V. Welles, D.C.N,T., 11 F.R.D. 136. 

29. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 121 
F.Supp. 792. 

80. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., su¬ 
pra. 

31. U.S.—U. S. Y. Kelsey-Hayes 


Wheel Co., D.C.Mich., 15 F.R.D. 
461. 

32. U.S.—Caldwell-Clements, Inc. v. 
McGraw-Hill Pub. Co., D.C.N.T., 12 
F.R.D. 531—Martin v. N. V. Neder- 
landsche Amerikaansche Stoom- 
vaart Maatchappii, D.C.N.T., 8 F. 
R.D. 363. 

33. U.S.—Martin v. N. V. Neder- 
landsche Amerikaansche Stoom- 
vaart MaatchappiJ, supra. 

34. U.S.—Brown v. New York, N. H. 
& H. R. Co., D.C.N.T., 17 P.R.D. 324 
—Thomas v. Pennsylvania R. Co., 
D.C.N.T., 7 F.R.D. 610. 

35. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 121 
F.Supp. 792. 

Report of attorney other than trial 
coTUsel 

WTiere attorney in investor's legal 
department was instructed to make, 
and made. Investigations of situation 
with respect to investor’s purchase 
of revenue bonds, and within a 
month after his work was completed 
trial counsel was retained, and a few 
months later suit was instituted to 
rescind purchase of bonds in ques¬ 
tion, attorney’s reports, correspond¬ 
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ence and memoranda concerning his 
Investigations constituted the work 
product of an attorney, the produc¬ 
tion of which could not be ordered 
in absence of a showing of good 
cause therefor. 

U.S.—Connecticut Mut Life Ins. Co. 

V. Shields, D.C.N.T., 16 F.R.D. 6. 
38. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 121 
F.Supp. 792. 

37. U.S.—Stark v. American Dredg¬ 
ing Co., D.CPa., 3 F.R.D. 300. 

38. U.S.—Caldwell-Clements, Inc. v. 
McGraw-Hill Pub. Co., D.C.N.Y., 12 
F.R.D. 631. 

39. U.S.—Connecticut Mut. Life Ins. 
Co. V. Shields, D.C.N.Y., 16 F.R.D. 
6 —'Walsh V. Reynolds Metals Co., 
D.C.N.J., 16 F.R.D. 376. 

Physical evidence unavailable 
Where physical evidence in its 
original condition was no longer 
available, expert’s report constitut¬ 
ing best evidence of such condition 
was discoverable, even though it was 
part of “work product” of opposing 
counsel. 

U.S.—Walsh V. Reynolds Metals Co., 
supra. 
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be produced under an appropriate showing of good 
cause.^® Certainly, before a party’s or counsel’s 
preparation for trial will be required to be produced 
for inspection, the moving party will have to show 
good cause for invading the privacy of such prepa- 
rations.^l 

Duration of privilege; waiver. The privilege of 
an attorneys work product is a limited one which 
should be preserved as long as, but not longer than, 
it can be done with due regard to the requirements 
of justice between the parties.'^^ j^e privilege 
against the production of an attorneys work product 
terminates when the confidential nature of such 
material is destroyed by public use, as in court,^^ 
or the material has otherwise been made available to 
the opposing party,^^ or the party so preparing for 
trial waives the privilege.'^B However, a memoran¬ 
dum prepared by an attorney in the legal depart¬ 
ment of a corporation with respect to a possible 
suit does not lose its character as part of his work 


product by being sent to counsel for another party 
for possible settlement discussion.'*^ 

§712.-Informer’s Privilege 

Documents which would reveal the names of Inform-^ 
ers who furnish information of violations of law to offi¬ 
cers charged with their enforcement will not ordinarily 
be required to be produced, unless the Identity of the 
Informer Is, or will become, known from other sources. 

The privilege against disclosing the names of in¬ 
formers who furnish information of violations of 
law to officers charged with the enforcement of that 
law may be recognized so as to warrant denying a 
motion to produce documents which would reveal 
the names of informers.'*'^ However, this privilege 
does not apply where the production of a document 
will not reveal the identity of an informer nor 
does it apply where the identity of the informer is 
known, or has been revealed in other documents or 
other proceedings,49 or where it will be revealed in 


Dliacnlty of obtalnlJifir fa^ts 

In rare situations, where relevant 
facts are unobtainable or are obtain¬ 
able only under such conditions of 
hardship as would tend unfairly to 
prejudice the party seeking discov¬ 
ery, disclosure of “work product'* 
may be compelled. 

U.S.—Scourtes v. Fred W. Albrecht 
Grocery Co., D.C.Ohio, 16 F.R.D. 56. 

40. tJ.S.—Carpenter-Trant Drilling 

Co. V. Magnolia Petroleum Corp., 
D.C.Neb., 23 F.R.D. 267—Park & 
Tilford Distillers Corp. v. U. S., 
D.C.N.T., 20 P.R.D. 404—Stark v. 
American Dredging Co., D.C.Pa., 8 
P.R.D. 300. 

Strong showing regnlred 
A blanket reauest for reports 
which an expert has submitted to 
counsel on technical facts to be used 
in preparation of case for trial is a 
request for attorney's work product, 
and the attorney for one party is not 
entitled to the fruits of his oppo¬ 
nent’s labor in this regard without a 
strong showing of good cause. 

U.S.—Carpenter-Trant Drilling Co. v. 
Magnolia Petroleum Corp., D.C. 
Neb., 23 F.R.D. 267. 

Stringent standard 

A stringent standard of good cause 
is applied in determining whether 
party, who seeks production of doc¬ 
ument claimed by other party to be 
within work product immunity of 
attorney-client relationship, is enti¬ 
tled to compel production of such 
document under rules. 

U.S.—^Vilastor-Kent Theatre Corp. v. 
Brandt, D.CN.T., 19 P.R.D. 622— 
Connecticut Mut. Ldfe Ins. Co. v. 
Shields, D.C.N.T., 16 F.R.D. 6. 

Xhsn^doient showing 

(1) Mere hope that other party 


might be able to use technical re¬ 
ports of counsel’s expert to impeach 
experts is not sufficient good cause 
to require the production before tri¬ 
al of those reports which constitute 
counsel’s work product, but if mov¬ 
ing party can demonstrate that he 
has reasonable ground to believe that 
impeaching material is in fact con¬ 
tained in reports, then the reports 
may be reached. 

U.S.— Carpenter-Trant Drilling Co. v. 
Magnolia Petroleum Corp., D.C. 
Neb., 23 F.R.D. 267. 

(2) In actions by investors to re¬ 
scind their purchases of revenue 
bonds, on ground of material misrep¬ 
resentation, defendant's showing of 
good cause, in support of its motion 
for production of reports, corre¬ 
spondence, and memoranda with re¬ 
spect to investigations made by at¬ 
torney in plaintiff’s legal department, 
was insufficient to warrant discovery- 
U.S.—Connecticut Mut. Life Ins. Co. 
V. Shields, D.C.N.T., 16 F.R.D. 6. 

Burdea of showing good cause 

A party who seeks to inquire into 
contents of memorandum submitted 
by counsel to counsel for codefend¬ 
ant in litigation, has burden of show¬ 
ing that memorandum relates to 
facts essential to preparation of his 
client’s case, and he must sustain 
burden by adequate reasons to jus¬ 
tify production of that document. 
U.S.—^Vilastor-Kent Theatre Corp. v. 
Brandt, D.C.N.T.. 19 F.R.D. 622. 

41. U.S.—Snyder v. U. S., D.C.N.Y., 
20 F.R.D. 7. 

42. U.S.—U. S. V. Ben Grumstein & 
Sons Co., D.C.N.J., 137 F.Supp. 197. 

Thompson v. Hoitsma, D.C.N.J., 
19 F.B.D. 112. 


43. U.S.—Thompson v. Hoitsma, su¬ 
pra. 

44. U.S.—Park & Tilford Distillers 
Corp. V. U. S, D.C.N.Y., 20 F.R.D. 
404. 

45. Facts held not to constitute 
waiver 

Failure of plaintiff to file objec¬ 
tions to interrogatories of defend¬ 
ant within the required time did not 
constitute a waiver of the privilege 
which plaintiff may have as to re¬ 
ports of his own physician or as to 
statements of witnesses which have 
been obtained by his counsel in the 
course of preparation for trial to 
which the defendant would not be 
entitled. 

U.S.—Bohlin v. Brass Rail, Inc., D.C. 
N.Y., 20 P.R.D. 224. 

46. U.S.—Vilastor-Kent Theatre 
Corp. v. Brandt, D.C.N.Y., 19 F.R. 
D. 522. 

47. U.S.—Mitchell v. Bass. C.A.Ark., 
252 F.2d 613. 

Tobin V. Gibe. D.C.Del., 13 F.R. 
D. 16—Nola Elec. v. Reilly, D.C.N. 
Y., 11 F.R.D. 103, certiorari denied 
71 S.Ct. 670, 340 U.S. 961, 95 L.Ed. 
685—^U. S. V. Lorain Journal Co., 
D.aOhio, 10 F.R.D. 487—U. S. v. 
Deere & Co., D.C.Minn., 9 F.R.D. 
623—U. S. v. Kohler Co.. D.C.Pa., 
9 F.R.D. 289—^Walling v. Richmond 
Screw Anchor Co., D.C.N.Y., 4 P.R. 
D. 266. 

48. U.S.—^Mitchell v. Bass, C.AA.rk., 
262 F.2d 613. 

49. U.S.—^Mitchell v. Bass, supra. 
Henrik Mannerfrid, Inc. v. Tee- 

garden, D.C.N.Y., 23 P.R.D. 173— 
Durkin v. Pet Milk Co., D.CAjrk., 
14 P.R.D. 386—^Nola Elec. v. Reilly, 
D.CJ^.Y., 11 F.R.D. 103, certiorari 
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the course of the trial, as where the informer will 
testify therein.50 

Moreover, the privilege designed to protect the 
identity of government informers does not apply 
where the information supplied by the party relates 
to his own affairs rather than to the conduct of 
third persons.51 

§ 713. Persons Who May Be Required to 
Produce 

Rule 34 is available to either party to an action, but 
Is limited to parties. Executors and municipalities are 
among those who are subject to the Rule. 

While the remedy of Rule 34 of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., providing for the 
production of documents or things for inspection, 
copying, or photographing, is available to either 
party to an action,^2 it is limited to parties,^3 and 
cannot operate against third persons who are not 
parties to the action to compel them to produce docu¬ 
ments.®^ Thus, it is not available as to the counsel 
or agents of parties.®® 


The application of the Rule to the federal govern¬ 
ment is discussed infra § 720, in connection with the 
general discussion of the application of the Rule to 
government records, papers, and property. 

Executors, under Rule 34, are subject to the dis¬ 
covery process.®® 

Municipalities are within the scope of those sub¬ 
ject to the Rule.®*^ 

§ 714. Objections and Grounds for Refusal 

Where the requisite elements for the production of 
documents or things are present, a motion therefor will 
be granted in the absence of a substantial objection 
thereto; and in general the legal insufficiency of a party's 
cause of action or defense is not a sufficient objection to 
warrant the denial of such a motion. 

Where the requisite elements for the production 
of documents or things under Rule 34 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., discussed 
supra § 705, are present, a motion for an order re¬ 
quiring a party to produce certain documents for in¬ 
spection, copying, or photographing will be granted 
in the absence of a substantial objection thereto;®® 


denied 71 S.Ct. 670, 340 U.S. 951, 95 
L.Ed. 685. 

Bevealed by answers to interrosra- 
tozles 

U.S.—Tobin v. Gibe, D.C.Del., 13 F. 
R.D. 16. 

60. U.S.—-Mitchell v. Bass, C.A.Ark, 
262 F.2d 613. 

Durkin v. Pet Milk Co„ D.C.Ark„ 
14 F.R.D. 385. 

Exception held InappUcable 

Fact that former dealers of farm 
implements who answered g-overn- 
ment’s questionnaire in antitrust ac¬ 
tion against manufacturers, might be 
called as witnesses and thus be re¬ 
quired publicly to divulge in sub¬ 
stance all or part of information im¬ 
parted in their answers did not mean 
that government’s privilege to refuse 
to disclose answers was waived in so 
far as manufacturers’ motions re¬ 
quiring government to produce an¬ 
swers was concerned. 

U.S.—-U. S. V. Deere & Co., D.C.Mlnn., 
9 P.R.D. 523. 

51. CoxuiuTUiicatious to Zntemal 
Bevenne Bureau 

In action for breach of contract to 
transfer shares of corporation’s 
stock to plaintiff, plaintiff was enti¬ 
tled to discovery of letters and mem¬ 
orandum, voluntarily written or 
transmitted by defendant to Internal 
Revenue Bureau in reply to inquiries 
concerning plaintiff’s assets In de¬ 
fendant's possession, as against de¬ 
fendant’s contention that such docu¬ 
ments were privileged communica¬ 
tions to protect government inform¬ 
er’s identity. 

U.S.—-Nola Elec. v. Reilly, D.C.N.Y., 


11 F.RD. 103, certiorari denied 71 
set. 670, 340 U.S. 951, 95 L.Bd. 
685. 

52. D.C.—Tansey v. Transcontinen¬ 
tal & Western Air, D.C., 97 F.Supp. 
458. 

63. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct. 385, 329 U.S. 495, 91 L.Bd. 
451. 

Quemos Theatre Co. v. Warner 
Bros. Pictures, D.C.N.J., 35 F.Supp. 
949—Federal Life Ins. Co. v. Holod, 
D.C.Pa., 29 F.Supp. 852—C. F. Si- 
monin’s Sons V. American Can Co., 
D.C.Pa., 26 F.Supp. 420. 

Canuso v. City of Niagara Falls, 
D.C.N.Y., 7 P.R.D. 162—Stewart- 
Warner Corp. v. Staley, D.C.Pa., 4 
F.R.D 333—^Park Bridge Corpora¬ 
tion V. Elias, D.C.N.Y., 3 F.R.D. 93 
—Beeglo V. Thomson, D.C.Ill., 2 F. 
R.D, 82—Connecticut Importing 

Co. V. Continental Distilling Corpo¬ 
ration, D.C. Conn., 1 F.R.D. 190. 
Objection as to process 
An order directing certain defend¬ 
ants to produce for inspection or 
photographing books, records, and 
papers, would be granted as to de¬ 
fendants other than one objecting 
that It had not validly been brought 
into court by proper service of proc¬ 
ess. 

U.S.—Frasier v. Twentieth Century- 
Fox Film Corp., D.C.Neb., 119 F. 
Supp. 495. 

Person appointed to maintain status 
quo 

In proceeding in a United States 
District Court by foreign power to 
compel its agents to turn over funds 
and records in their hands to anoth-, 
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er agency of such power court’s ap¬ 
pointment of a disinterested person 
to aid in maintaining the status quo 
pending the outcome of the litigation 
merely gave authorized agent of the 
foreign power access to property be¬ 
longing to such power and was not 
covered by a Rule of Civil Proce¬ 
dure governing discovery and pro¬ 
duction of documents and things for 
inspection. 

D.C.—^Republic of China v. Pang-Tsu 
Mow, D.C., 101 F.Supp. 646. 

54. U.S.—Isrel v. Shapiro, D.C.N.Y.. 
3 P.R.D. 176. 

Defendant’s customers 
U.S.—Newmark v. Abeel, D.C.N.Y., 
106 F.Supp. 758. 

55. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 386, 329 U.S. 495, 91 L.Ed. 
461. 

56. U.S.—Stout V. Mason, D.C.Pa., 17 
F.R.D. 93. 

57. U.S.—Flynn v. J. C. Nichols Co., 
D.C.MO., 11 F.RD. 276. 

58. U.S.—^Midland Steel Products 
Co. V. Clark Equipment Co., D.C. 
Mich., 7 F.RD. 132. 

Original documents or copies 
Objection that movant does not 
have the original documents sought 
to have produced for photographing 
but that he has what he thinks may 
prove to be copies of the original pa¬ 
pers called for would be overruled. 
U.S.—^American Optical Co. v. New 
Jersey Optical Co., D.C.Mass., 7 
F.R.D. 82. 

Transactions antedating statute of 
limitations 

Fact that proposed discovery of 
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and it requires a strong showing to justify the denial 
to a litigant of his right of discovery.59 It is not a 
ground for denying a discovery that the party seek¬ 
ing it had suppressed evidence by failing to produce 
certain documents for his adversary's perusal.®® A 
motion for the production of records of the other 
party will not be denied because the business deal¬ 
ings of such party with other persons would be ex- 
posed.®! 

It is not a ground for the disallowance of the mo¬ 
tion that the documents sought will not, in the other 
party’s opinion, support the purpose of the inspec¬ 
tion, ®2 or that a state court has ruled against some 
of the matters sought.®9 However, it is a valid ob¬ 
jection that the real purpose of the discovery pro¬ 
ceeding is to obtain the admission of evidence which 
had been determined in a prior proceeding to be in¬ 
competent for the stated purpose.®^ 

Where a proceeding was pending before ad¬ 
ministrative authorities, the court in which a habeas 
corpus proceeding is pending has no authority to re¬ 
quire the production of documents, records, and files 
for use in the administrative proceeding, in the ab¬ 
sence of proof that the officer conducting the pro¬ 
ceeding has acted improperly with respect to any 
application by petitioners for discovery.®® 

The determination of a motion for the production 
of documents or things for inspection, copying, or 
photographing is discussed infra § 739. 

Sufficiency of cause of action or defense. It is not 


a sufficient objection, in the absence of any showing 
that the production of the documents would work 
a hardship on plaintiff,®® that the defenses alleged in 
the answer are insufficient in law,®'^ since the suffi¬ 
ciency of a claim or defense may be tested by ap¬ 
propriate motions.®® A party is not required first to 
establish his right to recover before he may have a 
discovery as to facts necessary to measure the 
amount of the recovery, at least where the suit is not 
triable in separate parts, one affecting liability and 
the other the measure of recovery.®® 

On the other hand, plaintiff, before he is granted 
a sweeping discovery under this Rule, must convince 
the court that there is at least reasonable ground 
to believe that a cause of action exists, and can be 
proved if the necessary facilities are afforded him.*^® 

§ 715. - Expense and Inconvenience 

While the fact that the production of documenta or 
other items would be expensive or Inconvenient does not 
preclude the granting of inspection, the burdensomeness 
and oppressiveness of such production on one party must 
be balanced and considered with the value and necessity 
of the inspection to the other party. 

The fact that the production of documents or other 
items would be expensive or inconvenient does not 
preclude the granting of inspection,*^! and is not a 
reason for denying a motion for production.'^2 in¬ 
deed, it has been held that it is not necessarily a 
reason for refusing a discovery that the production 
requested would virtually paralyze the other party’s 
business,*^® since litigation is a normal risk of doing 


books, records, and papers dealt part¬ 
ly with transactions antedating the 
period within which a claim might 
have arisen to which the statute of 
limitations would not be a bar was 
not a valid objection to production 
of the documents. 

U.S.—Frasier v. Twentieth Century- 
Fox Film Corp., D.C.Neb., 119 F. 
Supp. 495. 

59. U.S.—Bimbaum v. Wilcox-Gay 
Corp., D.C.I11., 17 F.RD. 133. 

60. U.S.—Wild V. Payson, D.C.N.Y., 
7 F.R.D. 495. 

61- U.S.—Paramount Film Distrib¬ 
uting Corp. V. Ram, D.C.S.C., 91 F. 
Supp. 778. 

62. U.S.—Republic of Italy v. De 
Angelis, D.C.N.Y.. 14 F.R.D. 619. 

63. U.S.—^Republic of Italy v. De 
Angelis, supra. 

64. To determine market value 
Trial court properly refused to 

compel railroad company to disclose 
certain of its records, alleged to be 
probative on issue of amount of com¬ 
pensation plaintiffs were entitled to 
receive for property being taken by 
railroad company in condemnation 


proceedings, where the discovery 
sought was but the continuation of 
an attempt to obtain admission of 
evidence which had been determined 
on prior appeal to be incompetent as 
basis for determining market value 
of condemned property. 

U.S.—^North Kansas City Develop¬ 
ment Co. V. Chicago, B. & Q. R. 
Co., C.C.A.MO., 147 F.2d 161, certio¬ 
rari denied 66 S.Ct. 1406, 326 U.S. 
867, 89 L.Bd. 1986. 

65. U.S—U. S, ex rel. Lee Kum Hoy 

V. Shaughnessy, D.C.N.Y., 16 F.R. 
D. 658. 

66. U.S.—U. S. V. Weinblatt, DC.N. 
Y., 11 F.R.D. 398. 

67. U.S,—^U. S, V. Weinblatt, supra. 

68. U.S.—^U, S. V. Weinblatt, supra. 

69. U.S.—U. S. V. National City 
Bank of New York, D.C.N.Y., 40 F. 
Supp. 99. 

70. U.S.—Daves v. Hawaiian Dredg¬ 
ing Co., D.C.Hawaii, 114 F.Supp. 
643—^Fishman v. Marcouse, D.C. 
Pa., 32 F.Supp. 460. 

Beasouable grounds held to exist 
U.S.—^Fishman v. Marcouse, supra. 

71- U.S.—^Jacobs v. Kennedy Van 
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Saun Mfg. & Eng. Corp., D.C.Pa., 
12 P.R.D. 623. 

‘Every law suit is burdensome and 
expensive to the party litigants, but 
where it is found necessary to bring 
about a fair, impartial and thorough 
administration of Justice, all sources 
of information must be made avail¬ 
able regardless of expense or incon¬ 
venience resulting therefrom.” 

U.S.—Michel V. Meier, D.C.Pa., 8 F.R. 
D. 464, 477—Hirshhom v. Mine 
Safety Appliances Co., D.C.Pa., 8 
F.R.D. 11, 23. 

72. U.S.—^Frasier v. Twentieth Cen¬ 
tury-Fox Film Corp., D.G.Neb., 119 
F.Supp. 496. 

Jack Loeks Enterprises, Inc. v. 

W. S. Butterfield Theatres, Inc., D. 

C. Mich., 13 F.R.D. 6. 

U. S. V. Schine Chain Theatres, 

D. C.N.Y., 2 F.R.D. 426. 

Papers in foreign country 

U.S.—Bernstein v. N. V. Neder- 
landsche-Amerikaansche S t o o m- 
vaart-Maatschappij, D.C.N.Y., 15 P. 
R.D. 32. 

73. U.S.—Service Liquor Distribu¬ 
tors V. Calvert Distillers Corp., 
D.C.N.Y., 16 P.R.D. 607. 
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business, and the production of documents, even an 
extensive production, is a normal risk of litigation.'^^ 

On the other hand, it is also appropriate for the 
court to be cautious in permitting discovery which 
might prove to be oppressive, and all avenues should 
be explored in an effort to eliminate or minimize 
hardship;*^5 and while discovery should be en¬ 
couraged to eliminate as much as possible the ex¬ 
pense and difficulty involved in procuring the various 
documents and records at the trial,yet it should be 
so conducted as not to unnecessarily burden the par¬ 
ties who have possession of such documents and 
records The burdensomeness and oppressiveness 
of the production of documents on one party must 
be balanced and considered with the value and neces- 
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sity of the inspection to the other party.*^* 

It has been held that the rule does not authorize 
the court to require production of documents which 
can be produced only after weeks of labor and at 
great cost,*^® as one party cannot compel another to 
come into court and subject him to great costs 
before there is any judgment against him.^O 

Where, in addition to the oppressiveness of the 
production, extensive data has already been furnish¬ 
ed, and the party against whom the motion is direct¬ 
ed has made a fair offer to permit further inspec¬ 
tion of books or records in the state in which they 
are located, the court in the state in which the ac¬ 
tion is brought will deny the motion to produce.^i 


2. Particular Documents or Things 


§ 716. Documents, Papers, and Books in Gen¬ 
eral 

Whether a motion to produce should be granted or 
denied has been adjudicated with respect to various docu¬ 
ments, papers, books and records, including correspond¬ 
ence, files, books of account, records of carriage of pas¬ 
sengers or goods, contracts, ships’ logs, releases and 
similar matters, and public records. 


Depending on whether the requisite conditions for 
the granting of a motion for the production of docu¬ 
ments for inspection, copying, or photographing, 
under Rule 34 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., discussed supra § 705, are 
satisfied, the motion has been granted®^ in particular 


74. U.S.—Service Llauor Distribu¬ 
tors V. Calvert Distillers Corp., su¬ 
pra. 

75. U.S.—Service Liquor Distribu¬ 
tors V. Calvert Distillers Corp., su¬ 
pra, 

IXo undiLe burden. 

A court should never enter an or¬ 
der compelling production of docu¬ 
ments unless it appears that the re¬ 
quests are reasonable and will not 
unduly burden the one to whom the 
subpoena Is addressed. 

U.S.—Colorado Mill. & Elevator Co. 
V. American Cyanamid Co., D.C. 
Mo.. 12 r.R.D. 339. 

Froduotlon held not oppressive 
In action for damages for alleged 
unauthorized use of plaintiff compa¬ 
ny’s original design, it did not appear 
that it would be oppressive or un¬ 
reasonable to require defendant com¬ 
pany to produce certain items in 
Pittsburgh, delivered to it by plain¬ 
tiff company. 

U.S.—William A. Meier Glass Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa., 11 P.R.D. 487. 

76- U.S.—Olson Transp. Co. v. So- 
cony-Vacuum Oil Co., D.C.Wls., 
7 F.R.D. 134. 

77. U.S.—Olson Transp. Co. v. So- 
cony-Vacuum Oil Co., supra. 

78. Inspection warranted 

Where, without discovery, includ¬ 
ing complete access to defendants’ 
records kept in regular course of 
business, it would be impossible for 


plaintiff to offer all proof which 
might be needed to support his claim, 
motion for discovery would be grant¬ 
ed over objection that the demands 
were burdensome and oppressive, 
that to comply therewith would not 
only require expenditure of large 
amounts of money, but would seri¬ 
ously hamper current operations. 
U.S.—Michel v. Meier, D.C.Pa., Z F. 
R.D. 464. 

79- U.S.—Sonken-Galamba Corpora¬ 
tion V. Atchison, T. & S. F. Ry, Co., 
D.C,Mo.. 30 F.Supp. 936. 

80. U.S.—Sonken-Galamba Corpora¬ 
tion V. Atchison, T. & S. F. Ry. Co., 
supra. 

81. U.S.—Lundberg v. Welles, D.C. 
N.T., 93 F.Supp. 359. 

82. U.S.—^Houdry Process Corp. v. 

Commonwealth Oil Reflning Co., 
D.C.N.T., 24 P.R.D. 68—Brownell v. 
National City Bank of New York, 
DC.N.Y., 20 P.R.D. 29—Frankson 
V. Carter & Weeks Stevedoring Co., 
D.C.N.Y., 9 F.R.D. 32—Olson 

Transp. Co. v. Socony-Vacuum OH 
Co., D.awis., 7 F.R.D. 134—Mon¬ 
arch Liquor Corporation v. Schen- 
ley Distillers Corporation, D.C.N. 
Y., 2 F.R.D. 51. 

Memorandum occasioiLlng editorial 
In libel action against newspaper, 
based on editorial which writer 
claimed to have been occasioned by 
a memorandum which he received, 
the writer would be required, on pre¬ 
trial discovery, to produce the mem¬ 
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orandum and to divulge its author, 
since it was relevant as bearing on 
issue of malice, even though identity 
of author of memorandum could not 
be introduced at trial and since it 
was not available to plaintiff from 
any other source. 

U.S.—Brewster v. Boston Herald- 
Traveler Corp-, D.C.Mass., 20 F.R. 
D. 416. 

Ballots 

In action against chess federation 
by expelled member to compel his 
reinstatement and to recover dam¬ 
ages, expelled member’s motion for 
the production by chess federation of 
ballots cast at voting en question 
of his expulsion would be granted, 
even though ballots bore signatures 
of voters and some of the ballots 
bore remarks concerning expelled 
member. 

U.S.—Whitaker v. Graves, D.C.N.Y., 
18 F.R.D. 438. 

Notice as to railroad oars 
Any written notice to defendant 
railroad company as to number of 
cars which could be placed on siding 
would be in the possession of defend¬ 
ant railroad company and probably 
could not be obtained from any oth¬ 
er source, and hence in action under 
Federal Employers’ Liability Act, ad¬ 
ministratrix of estate of deceased 
employee was entitled to production 
of such notice for inspection and 
copying. 

U.S.—Hesch V. Erie R. Co., D.C.Ohlo, 
14 F.RD. B18. 
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cases or the motion has been denied^^ or granted 
in part,S4 with respect to various documents and 
wTitings, such as correspondence and communica¬ 
tions, ^ 5 files and the contents thereof,^® and inter¬ 
office memoranda.87 


More specifically, motions for the production of 
documents for inspection, copying, or photographing 
have been determined as to such documents or rec¬ 
ords as appraisers’ reports,^^ records of audits,^^ 
balance sheets,^® bills, vouchers, and records of re- 
pairs,9i have been determined as to such documents 


Besoarch data and confidential notes 
U S.—Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 8 F.R.D. 11. 
Sales records 

U.S.—Bunch V. General Motors Corp., 
D.C.Tenn., 9 F.R.D. 682. 

83. U.S.—Houdry Process Corp. v. 
Commonwealth Oil Refining Co., D. 

C. NT., 24 FR.D. 68—White v. 
Skelly Oil Co.. D.CMo., 11 F.R.D. 
80—Floe V. Plowden. D.C.S.C., 10 
F.R.D. 604. 

Catalogues 

U.S.—Knight-Morley Corp. v. Blec- 
troline Mfg. Co., D.C.Ohio, 10 F.R. 

D. 400. 

84. U.S.—Hercules Powder Co. v. 
Rohm & Haas Co., D.C.Del., 4 F.R. 
D. 462. 

85. Motions granted 

U.S.—De Long Corp. v. Lucas, D.C.N. 
T, 138 F.Supp 805. 

Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., D.C. 
N.Y., 24 F.RD. 68—G. & P. Amuse¬ 
ment Co. V. Regent Theater Co., D. 

C. Ohio, 9 F.R.D. 721—Caplin v. 
United Feature Syndicate, D.C.N. 
T., 8 F.R.D. 424—Garrett v. Faust, 

D. C Pa., 7 F.RD. 660—U. S. v. U. S. 
Alkali Export Ass’n, D.C.N.Y., 7 
F.RD. 266—Compagnie Continen- 
tale DTmportation v. Pacific Ar¬ 
gentine Brazil Line, D.C N.Y., 1 F. 
R.D. 388. 

Xilmited production allowed 

Motion of defendant to inspect or¬ 
ders and written inquiries for cer¬ 
tain product before trial in trade¬ 
mark infringement action would be 
limited to orders and written in¬ 
quiries with respect to such product 
received by plaintiff during years 
1943 and 1944 to date, since any re¬ 
cent confusion is the more persua¬ 
sive evidence. 

U.S.—^Hercules Powder Co. v. Rohm 
& Haas Co., D.C.Del., 4 F.RD. 462. 

86. Motion granted 

On motion for an order compelling 
defendant to produce its claim files 
relating to case, where neither at¬ 
torney's work product was involved 
nor defendant’s correspondence with 
defendant’s counsel and where plain¬ 
tiff excepted from motion any com¬ 
munications with defendant’s coun¬ 
sel, claim files were proper subject of 
inspection even though all the papers 
in the files arose subsequent to com¬ 
mencement of action, if good cause 
was shown for production of files. 
U.S.—Dom V. Balfour, Guthrie & Co., 
D.C.Cal., 155 F.Supp. 203. 


Motion denied 

(1) Roving and fishing expeditions 
into adversary’s files will not be per¬ 
mitted. 

U.S.—H-P-M Development Corp. v. 
Watson-Stillman Co., D.C.N.J., 71 
FSupp 906. 

(2) In action for personal inju¬ 
ries resulting from alleged negli¬ 
gence of defendants in operation of 
motor vehicle, on examination of de¬ 
fendants’ insurance carrier, witness 
would not be required to produce in- 
ter-offlce correspondence file. 

U.S.—^French v. Zalstem-Zalessky, D. 

C. N.Y., 1 F.RD. 608. 

87. Motion granted 

Where interoffice memoranda were 
properly kept and their production 
would aid in ascertainment of facts 
and in furtherance of justice, inspec¬ 
tion and copying of such records 
would be held subject to rules for 
production and inspection of records. 
U.S.—Caplin V. United Feature Syn¬ 
dicate, D.C.N.Y., 8 F.R.D. 424. 

88. U.S.—U. S. V. 61.8 Acres of 
Land, More or Less, Town of 
Hempstead, Nassau County, N. Y., 

D. C.N.Y., 147 F.Supp. 366. 

U S. V. 60.34 Acres of Land, 
More or Less, In Village of East 
Hills, Nassau County, N. Y., D.C. 
N.Y., 13 F.R.D. 19. 

Xncoxnpeteut and izozaatexlal evidence 
In condemnation proceeding, since 
appraisers' opinions constitute incom¬ 
petent and immaterial evidence un¬ 
less and until appraisers are called 
as witnesses on trial and shown to 
be experts qualified and prepared to 
give competent opinion testimony 
concerning value of condemned prop¬ 
erty, motion for pre-trial discovery 
would be denied as far as such opin¬ 
ions were concerned even though 
such opinions might have eviden¬ 
tiary value as potential impeach¬ 
ment material. 

U.S.—^U. S. V. Certain Parcels of 
Land, Etc., D.C.Cal., 15 F.RD. 224. 

Other remedy available 
Even though appraiser is called to 
testify in condemnation proceeding, 
opposing party has lost nothing by 
denial of pre-trial access to apprais¬ 
er’s opinion since either an order un¬ 
der discovery rule or under subpoena 
duces tecum is always available to 
compel production of the report at 
trial. 

U.S.—^U. S. v. Certain Parcels of 
Land, Etc., supra. , 
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“Common-law copyright” not affect¬ 
ed 

U.S.—^U. S. v Certain Parcels of 
Land, Etc., supra 

89. Motions granted 

(1) Where plaintiff was entitled 
to make certain audits of defendant’s 
books, defendant was entitled to pro¬ 
duction and inspection of audits ac¬ 
tually made for purpose of ascer¬ 
taining whether plaintiff had made 
full and complete audit and had ob¬ 
tained information which it was 
seeking to obtain by another audit 
of defendant’s books. 

U.S.—Employers Mut. Liability Ins. 
Co. of Wisconsin v. Blue Line 
Transfer Co., D.C.Mo., 3 F.RD. 
142. 

(2) In action by stockholder of 
corporation against corporation to 
compel corporation to pay accumu¬ 
lated dividends, wherein stockholder 
contended that corporation siphoned 
off money to president of corporation 
and to his family, corporation would 
be required to produce and permit 
inspection and copying or photo¬ 
graphing of corporation’s detailed 
long form audit reports for certain 
years or copies thereof where orig¬ 
inals were not available. 

U.S.—^Jacobs V. Kennedy Van Saun 
Mfg. & Eng. Corp., D.C.Pa., 12 F. 
RD. 523. 

Motion denied 

A copy of report on audit of affairs 
of building and loan association made 
under authority of Federal Home 
Loan Bank administration which 
plaintiff obtained for use in trial of 
action to recover proceeds of checks 
drawn by depositor building and loan 
association payable to drawee bank 
would not be competent evidence, 
even though material, and bank was 
not entitled to inspect such copy 
since it could obtain either original 
report or authenticated copies there¬ 
of from examining authority. 

U.S.—^Federal Savings & Loan Ins. 
Corporation v. First Nat. Bank, 
Liberty, D.C.Mo., 3 F.RD. 487. 

90. Denial of motion to produce held 
error 

U.S.—June V. George C. Peterson Co., 

C. C.A.I11., 165 F.2d 963. 

91. Motions granted 
(1) In general. 

U.S.—Jacobs V. Kennedy Van Saun 
Mfg. & Eng. Corp., D.C.Pa., 12 F.R. 

D. 623—^Phoenix Ins. Co. v. Cline, 
D.C.Mass., 3 F.R.D. 354—^Mackerer 
V. New York Cent. R. Co., D.C.N. 
Y., 1 P.R.D. 408. 
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or records as books of account,records of carriage i posits,construction plans and specifications,®^ and 
of passengers or goods,®® checks and records of de- | contracts,®® and have been determined as to such 


(2) In action under the Jones Act 
to recover from shipowner for death 
of seaman, plaintiff was entitled to 
an order compelliniT shipowner to 
produce for inspection and copj^ing 
any books, papers, records, or docu¬ 
ments with respect to repair and in¬ 
stallation of alleged defective appli¬ 
ances and appurtenances for period 
from date of launching of vessel to 
SIX months after accident. 

U.S —^Mulligan v. Eastern S. S. Lines, 
D.CN.Y., 6 F.R.D. 601. 

92. Profit and loss acootints 

In action for damages resulting 
from strike allegedly called by local 
and international unions without 
first exhausting grievance and arbi¬ 
tration procedures set out in collec¬ 
tive bargaining agreement with em¬ 
ployer, without posting notices of 
strike vote on employer’s bulletin 
boards, and without taking strike 
vote, unions ^ere not entitled to pro¬ 
duction of employer's profit and loss 
accounts both before and after 
strikes, and records of sales during 
strikes, where jury might have found 
that those profits, if any, had been 
reduced by amount of loss caused di¬ 
rectly by the strikes. 

U.S.—^United Elec., Radio & Mach. 
Workers of America v. Oliver 
Corp., C.A.Iowa, 205 F.2d 376. 
Motions granted 

U.S.^—^Jensen v. Boston Ins. Co., D. 
CCal., 20 F.RD, 619--Louis Wein¬ 
berg Associates v. Monte Christl 
Corp., D.C.N.Y., 15 F.R.D. 493— 
Jacobs V. Kennedy Van Saun Mfg. 
& Eng. Corp., D.C.Pa., 12 F.R.D. 
623—^Frank v. Tinicum Metal Co., 
D.CPa., 11 F.R.D. 83—Garrett v. 
Faust, D.C.Pa., 7 F.RD. 660— 
Bowles V. Economy Utilities Co., 
D.C Mo., 6 F.R.D. 600—Shultz v. 
Manufacturers & Traders Trust 
Co, DCN.Y., 1 P.R.D. 243. 

Bight to Inspect limited by contract 
Provisions of contract under which 
action arose requiring any pre-trial 
inspection of defendants’ books and 
records to be made by certified pub¬ 
lic accountants of standing compara¬ 
ble to specified company of account¬ 
ants, and also Imposing limitation of 
one year for inspection of any vouch¬ 
er or statement which plaintiff al¬ 
leges as improper or inaccurate, were 
reasonable and valid and consequent¬ 
ly plaintiff did not have right to pre¬ 
trial Inspection under Federal Rule 
of Civil Procedure contrary to con¬ 
tract provisions. 

U.S.—^Blliott-McGowan Productions 

V. Republic Productions, Inc., D.C. 
N.Y., 145 F.Supp. 48. 

93. Motions granted 
(1) In general. 

U.S.—McDowell Associates, Inc. v. j 


Pennsylvania R. R., D.C.N.Y., 20 
F.RD. 219—Garrett v. Faust, D. 

C. Pa., 7 F.R.D. 660—^Norton v. 
Cooper Jarrett, Inc., D.C.N.Y., 1 F. 
R.D. 92. 

(2) In shipper’s action against 
carrier for damages to carloads of 
machinery, plaintiff was entitled to 
production of records of carrier with 
respect to the shipments, investiga¬ 
tions of damages involved, or records 
tending to show condition of cars 
used In the shipment, or condition of 
area where the cars were loaded, 
since such records were relevant. 
U.S.—McDowell Associates, Inc. v. 

Pennsylvania R. R., D.C.N.Y., 20 
P.R.D. 219. 

(3) Air carrier in response to mo¬ 
tion by plaintiff for production of 
documents would be required to pro¬ 
duce “squawk sheet” of captain on 
flight during which plane crashed, 
work sheets and inspection reports 
of maintenance crews servicing plane 
prior to take-off, operating manuals, 
other work sheets and inspection re¬ 
ports, and original copy of “master 
log.” 

U.S.—Schuyler v. United Air Lines, 

D. C.Pa., 10 P.R.D. 111. 

(4) Names and addresses of pas¬ 
sengers at time of an accident may 
be required to be produced. 

U.S.—^Atlantic Greyhound Corp. v. 
Lauritzen, C.A.Tenn., 182 P.2d 640. 

Irvine v. Safeway Trails, D.C. 
Pa., 10 F,R.D. 686. 

(6) In action by Civil Aeronautics 
Board to enjoin an airline company 
from operating an Interstate air 
service without a certificate of pub¬ 
lic convenience and necessity, and 
without a certificate prescribing min¬ 
imum safety standards, an inspec¬ 
tion of defendant company’s books 
and records covering period of serv¬ 
ice subsequent to date when action 
was commenced for purpose of aid¬ 
ing in establishing that defendant 
company was engaged in interstate 
commerce would be granted on 
ground that “public interest” would 
be served thereby. 

U.S.—Civil Aeronuatics Board of 
Civil Aeronautics Authority v. Can¬ 
adian Colonial Airways, D.C.N.Y., 41 
F.Supp. 1006. 

94. Motions granted 

(1) In general. 

U.S.—U. S. V. National City Bank of 
New York, D.C.N.Y., 40 F.Supp. 
99. 

Rubenstein v. Kleven, D.C.Mass., 
21 F.R.D. 183—Jensen v. Boston 
Ins. Co., D.C.Cal., 20 F.R.D. 619— 
Federal Savings & Loan Ins. Cor¬ 
poration V. First Nat. Bank, Lib¬ 
erty, D.C.Mo., 3 F.R.D. 487. 

(2) In action to compel defendants ^ 
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to deliver, or to issue, a certificate to 
one hundred shares of stock, to ac¬ 
count for dividends declared, or to 
declare dividends, and to call meet¬ 
ing of stockholders, plaintiff was en¬ 
titled to production by defendants of 
checks Issued in payment of divi¬ 
dends on stock in controversy. 

U.S.—Mullen v. Mullen, D.C.Alaska, 
14 F.R.D. 142. 

95. Motion granted 

In action by contractor against 
town to recover balance of contract 
price allegedly due for sewer lines 
constructed by contractor according 
to plans and specifications provided 
by town, which balance had been 
withheld by town because of its 
claim that contract was not fully and 
satisfactorily performed, town would 
be required to produce, on contrac¬ 
tor’s motion, engineer’s drawings, 
plans and specifications for sewage 
disposal plant erected in connection 
with sewerage system of which con¬ 
tractor’s sewer lines were a part, in 
view of fact that such plant might 
well have an important bearing on 
construction, capacity and function¬ 
ing of the sewer lines in question. 
U.S.—E. Totonelly Sons v. Town of 
Fairfield, D.C.Conn, 122 F.Supp. 
849. 

96. Motions granted 

(1) In general 

U.S.—Portsmouth Baseball Corp. v. 
Frick, D.C.N.Y., 19 F.R.D. 195— 
G. & P. Amusement Co. v. Regent 
Theater Co., D C.Ohio, 9 F.R.D. 721 
—^U. S. V. U. S. Alkali Export 
Ass’n, D.C.N.Y., 7 F.R.D. 266— 

Bernstein v. Gluck, D.C.N.Y., 7 F. 
R.D. 201—Graffius v. Weather-Seal, 
Inc., D.C.Ohio, 7 F.R.D. 125. 

(2) In action involving question 
of customary way of executing con¬ 
tract by defendant and authority of 
certain officers to bind defendant, de¬ 
fendant was required to allow an in¬ 
spection of method of execution of 
certain contracts. 

U.S.—Cartwright v. Greenpoint Basin 
& Construction Co., D.C.N.Y., 2 F. 
R.D. 338. 

(3) Where defendant sought to re¬ 
scind contract for manufacture and 
sale of machine by plaintiff on 
ground of breach of warranty of per¬ 
formance and moved for an order for 
a test of the machine but before the 
motion was heard the plaintiffs sold 
the machine to others, plaintiff would 
be required to furnish information 
with respect to the sale of the ma¬ 
chine to enable defendant to prepare 
for trial. 

U.S.—Jaeger v. Fox Paper Co., D.C.N. 

Y.. 15 P.R.D. 340. 

Licensing agreements 

(1) In action to recover amounts 
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additional documents or records as cost of produc¬ 
tion and profit records,literary and musical com¬ 
positions,maps and diagrams of the scene of an 
accident,®9 municipal records,^ patent applications, 
and documents relating to patents or the infringe¬ 
ment thereof,^ records of the names and addresses 
of witnesses to an accident,^ ships’ logs,^ and records 
required to be kept by law in general.^ 

Releases and similar matters. Under Rule 34 
production may be had on a proper showing, of any 


receipts, settlements, compromises, and releases as 
to any obligations involved in the case,® or of rec¬ 
ords or statements relating thereto but the motion 
will not lie where any of the requisite elements for 
granting it are lacking.® 

Public records. Records of a public nature, which 
are available for public inspection, such as court 
files and records, are not ordinarily subject to pro¬ 
duction and inspection since they are available to 
all parties,® although it has also been held that pro- 


allegedly withheld from plaintiffs un¬ 
der licensing agreements for exhibi¬ 
tion of motion picture films, where 
defendants’ answers set up affirm¬ 
ative defense that plaintiffs’ claims 
were based on licensing agreements 
which were alleged by defendants to 
be illegal, district court would direct 
plaintiffs to make reply to such alle¬ 
gations, and if plaintiffs failed to 
file licensing agreements referred to 
as part of reply, defendants’ motion 
for their production would be sus¬ 
tained. 

U.S.—Columbia Pictures Corp. v. 
Rogers, D.C.W.Va., 81 P.Supp. 680. 
(2) Where defendant In action for 
recovery of amounts allegedly due 
under licensing agreements pleaded 
affirmatively that an agreement was 
made deferring commencement and 
payment of royalties, production of 
documents relating to negotiation 
and/or execution of amendments to, 
waivers of, changes in basic licens¬ 
ing agreements, or other agreements 
relating to or affecting the basic li¬ 
cense agreements, were relevant and 
discovery would be granted as to 
such items. 

U.S.—Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., D.C.N. 
T., 24 F.R.D, 68, 

97. Motion granted 

In action for treble damages and 
for Injunctive relief for alleged vio¬ 
lations of antitrust laws, plaintiff 
was entitled to inspect papers and 
documents bearing on defendant’s 
cost of production and profits. 

U.S.—G. & P. Amusement Co. v. Re¬ 
gent Theater Co, D.C.Ohio, 9 F.R. 
D. 721—Gordon, Wolf, Cowen Co. v. 
Independent Halvah & Candles, D. 
C.N.T., 9 F.R.D. 700. 

Motion denied 

U.S.—Remington Rand v. Control In¬ 
strument Co., D.C.N.Y., 7 F.R.D. 
18. 

98. Motion granted 

U.S.—Gielow V. Warner Bros. Pic¬ 
tures, D.C.N.Y., 26 P.Supp. 425. 

99. Motion granted 

U.S.—Cogdill V. Tennessee Valley 
Authority, D.C.Tenn., 7 P.R.D. 411 
—Potter Title Trust Co. v. Penn¬ 

sylvania R. Co., D.C.Pa., 6 F.R.D. 
609. 


1. Records of streets and conditions 
U.S.—Flynn v. J. C. Nichols Co., D.C. 

Mo., 11 F.R.D. 275. 

2. Motion granted 

In action for declaratory judgrment 
that patent was invalid or had not 
been infringed by plaintiff, plaintiff 
was entitled, on discovery motion 
therefor, to production of all docu¬ 
ments granting any rights in, or re¬ 
lating to patent in, suit which had 
passed between defendant and appar¬ 
ent owner of patent, all correspond¬ 
ence and agreements relating to pat¬ 
ent between defendant and other 
members of industry in question, and 
all documentary proofs and other 
physical evidence which had passed 
between defendant and apparent 
owner of patent with respect to set¬ 
tlement of patent office interference 
proceeding in which patent at issue 
was involved, between employee of 
patent owner and employee of de¬ 
fendant. 

U.S.—Technical Tape Corp. v. Minne¬ 
sota Min. & Mfg. Co., D.C.N.Y., 18 
F.R.D, 318. 

Motions denied 

U.S.—De Long Corp. v. Lucas, D.C.N. 
Y., 138 F.Supp. 806. 

Great Lakes Carbon Corp. v. 
Continental Oil Co., D.C.La., 23 F. 
R.D. 33. 

3. Motion granted 

In action for damages sustained in 
automobile and bus collision, plain¬ 
tiffs were entitled to names and ad¬ 
dresses of any eyewitnesses to acci¬ 
dent that were in defendant's pos¬ 
session. 

U.S.—Coriell v. Cosmopolitan Tour¬ 
ist Co., D.C.N.Y., 10 F.R.D. 442. 
Motion denied 

Names and addresses of winchman 
and signalman or gangwayman at 
ship's hatch at time of accident were 
not properly the subject of motion 
for discovery and production of doc¬ 
uments for inspection and copying. 
U.S.—^Marzo v. Moor e-McCormack 
Lines, D.CN.Y., 7 F.RD. 878. 

4. U.S.—Bifferato v. States Marine 
Corp. of Delaware, D.C.N.Y., 11 F. 
B.D. 44. 

Motions granted 
(1) In general. 

U.S.—Kenealy v. Texas Co., D.C.N.Y., 
29 F.Supp. 502. 
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Flores v. Matson Nav. Co., D.C. 
N.Y., 12 F.R.D. 262—Vermilyea v. 
Chesapeake & O. Ry. Co., D.C. 
Mich., 11 FR.D. 255—Bifferato v. 
States Marine Corp of Delaware, 
D.C.N.Y., 11 F.R.D. 44—Lester v. 
Isbrandtsen Co., D.C.Tex., 10 F.R. 
D. 338—Corbett v. Columbia 
Transp. Co., D C.N.Y., 5 F.R.D. 217 
—Condry v. Buckeye S, S. Co., D.C. 
Pa., 4 F.R.D. 310. 

(2) In action for injuries received 
while on high seas, defendant was 
required to produce weather reports 
and storm warning received by ves¬ 
sel. 

U.S.—^Rosenthal v. Compagnie Gen¬ 
erals Transatlantique, D.C.N.Y., 14 
F.R.D. 33, reargument granted 14 
F.R.D. 336. 

(3) Even though plaintiff’s attor¬ 
ney might have examined smooth and 
rough logs at taking of defendant’s 
deposition, plaintiff nevertheless 
would be entitled to take photostats 
and make extracts from logs in that 
such action would be neither burden¬ 
some nor oppressive to defendant. 
U.S.—^Palensar v. Isthmian S. S. Co., 

D.C.N.Y., 11 P.R.D. 652. 

5. Under Emergency Price Control 
Act 

In Price Administrator’s action 
against operator of automobile re¬ 
pair business for Injunctive relief 
and for damages for overcharges un¬ 
der price regulations promulgated 
pursuant to Emergency Price Control 
Act, administrator’s motion for or¬ 
der requiring operator to produce and 
permit inspection and copying of op¬ 
erator's records would be granted 
where records were such as the act 
and regulations required to be kept 
U.S.—Bowles V. Misle, D.C.Neb., 64 
P.Supp. 836. 

6. U.S.—Walling v. R. L. McGinley 
Co., D.C.Tenn., 4 P.R.D. 149. 

7. U.S.—Nesbitt v. Hauck, D.C.S.D., 
16 P.R.D. 254. 

8. U.S.—Barwick v. Powell, D.C.N. 
Y., 1 F.R.D. 604. 

9. U.S—Fisher v. Delehant, C.A.8, 
260 P.2d 266. 

Documents In Patent Office 

In suit under antitrust laws, gov¬ 
ernment’s motion to compel produc¬ 
tion of documents would not be grant- 



§§ 716-718 FEDERAL CIVIL PROCEDURE 35A C. J. S. 


duction will not be denied merely because the docu¬ 
ments are matters of public record.^® 

The production and inspection of government 
records and papers are discussed infra § 720 

§ 717. Corporate Records 

Where the requisites of the Rule authorizing such 
production are present, the court will require the produc¬ 
tion of corporate documents and records. 

Where the requisites of a motion for the produc¬ 
tion of documents for inspection or copying, under 
Rule 34 of the Federal Rules of Civil Procedure, 28 
U.S.C.A., as discussed supra § 70S, are present, the 
court will require the production of corporate docu¬ 
ments and records,^^ such as the certificate of in¬ 
corporation and the amendments thereto,^^ the 
corporation’s by-laws,its stock book and lists of 
shareholders and debenture holders,minute books 
of stockholders’ and directors’ meetings,^^ and re¬ 
ports to stockholders.^® On the other hand, where 
essential elements are lacking, production of various 


corporate records will be denied.^^ 

A corporate defendant which challenges the jur¬ 
isdiction of the court on the ground that the corpora¬ 
tion has not been doing business within the territory 
of the forum has no right to keep its records free 
from any access by plaintiif through a motion to 
produce, and may be required to produce all docu¬ 
ments relevant to the issue.^® 

§ 718. Employees’ Reports to Employers 

In general, where good cause and the other requisites 
of a motion to produce are present, the reports of em¬ 
ployees to their employers in the regular course of the 
employment will be required to be produced, and in some 
Instances production may be required even where reports 
are made in preparation for litigation. 

Reports, such as reports of accidents, which are 
made by employees to their employers in the regular 
course of the employment, are subject to production 
and inspection under Rule 34 of the Federal Rules of 
Civil Procedure,^® where good cause for such pro- 


ed with respect to defendajit*s copies 
of documents, the originals and copies 
of which were still available in Pat¬ 
ent Office, even though defendant had 
already Incurred expense and labor 
in preparing a selection of such docu¬ 
ments. 

U.S.—^U. S. V. United Shoe Machinery 
Corp., D.C^fass., 76 F.Supp. 316. 

10, U.S.—^Kurt M. Jachmann Co. v. 
Hartley, Cooper & Co., D.C.N.T., 
17 F.B.D, 263. 

11. U.S.—Toebelman v. Missouri- 
Kansas Pipe Line Co., C.C.A.Del., 
130 F.2d 1016. 

In re Indusco, Inc., D.C.N.T., 16 
P.R.D. 7—Colonial Airlines v. Jan¬ 
as, D.C.N'.T., 13 F.R.D. 199—Camp¬ 
bell V. Johnson, D.C.N.Y., 11 F.R. 
D. 107—G. & P. Amusement Co. v. 
Regent Theater Co., D.C.Ohio, 9 F. 
R.D. 721. 

Stock trustee’s power of attorney 
In action to compel defendants to 
deliver, or to issue, a certificate to 
one hundred shares of stock, to ac¬ 
count for dividends declared, or to 
declare dividends, and to call meeting 
of stockholders, plaintiff was entitled 
to production by defendant stock 
trustee of power of attorney under 
which trustee presumably derived 
power to administer trust. 

U.S.—^Mullen v. Mullen, D.CA.laska, 
14 F.R.D. 142. 

12. U.S.—Jacobs V. Kennedy Van 
Saun Mfg. & Eng. Corp., D.C.Pa., 
12 P.R.D. 623. 

13. U.S.—Jacobs v, Kennedy Van 
Saun Mfg. & Eng. Corp., supra. 

14. U.S.—June v. George C. Peter¬ 
son Co., C.C.A.I11., 155 F.2d 963. | 


Jacobs V. Kennedy Van Saun 
Mfg. & Eng. Corp., D.C.Pa., 12 F.R. 
D. 623. 

Ust not equally available 

List of stockholders which defend¬ 
ant bank was required to post, but 
which was not permanently filed, was 
not equally available to plaintiff 
seeking production of such list, and 
production would not be avoided by 
consent of bank to inspect such list 
in bank. 

U.S.—^Mullen v. Mullen, D.C.Alaska, 
14 F.R.D. 142. 

15. U.S.—Jacobs v. Kennedy Van 
Saun Mfg. & Eng. Corp., D.C.Pa., 
12 P.R.D. 623—U. S. v. U. S. Alkali 
Export Ass’n, D.C.N.Y., 7 F.R.D. 
256. 

16. U.S.—U. S. V. U. S. Alkali Ex¬ 
port Ass’n, supra. 

17. nsCiiLutes of corporate meetings 

(1) In general. 

U.S.—Gordon, Wolf, Co wen Co. v. In¬ 
dependent Halvah & Candies, D.C. 
N.Y., 9 F.R.D. 700. 

(2) In action to compel defendant 
corporation to continue to purchase 
from plaintiff their requirements of 
shipping containers under contracts, 
and for damages for breach of Con¬ 
tract, plaintiff’s motion for produc¬ 
tion of all minutes of defendant cor¬ 
poration and other corporations and 
all the correspondence between them 
relating to formation of other de¬ 
fendant corporation, which docu¬ 
ments were not shown to have any 
material bearing on contract rela¬ 
tions between plaintiff and defend¬ 
ants, was denied as being in the na¬ 
ture of a fishing excursion. 

U.S.—^Fort Wayne Corrugated Paper 
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Co. V. Anchor Hocking Glass Corp., 
D.C.Pa., 4 P.R.D. 328. 

Director’s resignation 

In action to compel defendants to 
deliver, or to issue, a certificate to 
one hundred shares of stock, to ac¬ 
count for dividends declared, or to 
declare dividends, and to call meeting 
of stockholders, plaintiff’s motion for 
production by defendants of docu¬ 
mentary evidence concerning plain¬ 
tiff’s resignation from defendant cor¬ 
poration’s board of directors, and 
documents showing plaintiff’s change 
of residence since 1938, would be de¬ 
nied, where plaintiff failed to show 
existence of such documents, and 
documents were such as to be pre¬ 
sumed to be within plaintiff’s knowl¬ 
edge. 

U.S.—Mullen v. Mullen, D.CA.laska, 
14 F.R.D. 142. 

18. U.S.—Commonwealth Oil Refin¬ 
ing Co. V. Houdry Process Corp., 
D.aPuerto Rico, 22 F.R.D. 306. 

19. U.S.—Murphy v. New York & 
Porto Rico S. S. Co., D.C.N.Y., 27 
F.Supp. 878. 

Panella v. Baltimore & O. R. Co., 
D.aOhio, 14 P.R.D. 196—Palensar 
V. Isthmian S. S. Co., D.C.N.Y., 11 
F.R.D. 662—Vermilyea v. Chesa¬ 
peake & O. Ry. Co., D.C.Mich., 11 
F.R.D. 266—^Pennsylvania R. Co. v. 
Julian, D.C.Del., 10 P.R.D. 462— 
Portman v. American Home Prod¬ 
ucts Corp., D.C.N.Y., 9 F.R.D. 613— 
Browner v. Firemen’s Ins. Co. of 
Newark, N. J., D.C.N.Y., 9 F.R.D. 
609—^Farr v. Delaware, L. & W. R. 
Co., D.C.N.Y., 7 F.B.D. 494—Mulli¬ 
gan V. Eastern S. S. Lines, D.C.N. 
Y., 6 F.R.D. 601—Dowd v. Ameri¬ 
can S. S. Co., D.C.N.Y., 5 F.R.D. 240 
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duction is established^® and the other conditions to 
the granting of a motion for such relief, discussed 
supra § 705, are satisfied,^! since they are not priv¬ 
ileged under the attorney-client privilege, or as part 
of the employer’s preparations for trial or his coun¬ 
sel’s work product,22 although it has been held oth¬ 
erwise in some instances on the ground that such 
production would in effect make a party disclose who 
his witnesses were and what their testimony would 
be.23 However, such reports will not be required to 
be produced where good cause for such production 
is not sufficiently shown,24 or where some other 
requisite for the production of documents is lack¬ 


ing.25 

Reports in preparation for litigation. As is the 
rule, with respect to statements of witnesses gen¬ 
erally, as discussed infra § 726, the report of an em¬ 
ployee made in connection with the preparations of 
the employer for litigation may be exempt from 
production^® in the absence of a sufficient showing 
of good cause.27 However, where all the requisites 
for an order to produce under Rule 34 are present, 
a party cannot refuse to produce statements taken 
from its employees on the ground of such priv¬ 
ilege ;28 and when good cause is shown the report 


—Corbett v. Columbia Transp. Co., 
D.C.N.T., 6 F.R.D. 217—Terrell v. 
Standard Oil Co. of New Jersey, D. 

C. Pa., 5 F.R.D. 146—^Eiseman v. 
Pennsylvania R. Co., D.C.Pa., 3 F. 
R.D. 338—^Revheim v. Memtt-Chap- 
man & Scott Corporation, D.C.N.Y., 
2 F.R.D. 361. 

Superintendent’s report 
U.S.—Stark v. American Dredging 
Co., D.C.Pa., 3 F.R.D. 300. 

20. Inability to investigate accident 
Inability of plaintiff to investigate 

collision between automobile in which 
he was riding and defendant’s loco¬ 
motive Immediately after it occurred 
because plaintiff was rendered un¬ 
conscious for approximately thirty 
days and hospitalized for three 
months as a result of injuries sus¬ 
tained in collision constituted good 
cause for requiring defendant to pro¬ 
duce for inspection and copying writ¬ 
ten statements of defendant’s train 
crew aboard locomotive. 

U.S.—^Henderson v. Southern Ry. Co., 

D. C.Tenn., 17 F.R.D. 349, 

21. Requisite elements present 
Statements taken by claim agent 

of railroad company, in the ordinary 
course of his duties, from train crew 
immediately after accident, were not 
privileged, were in custody of com¬ 
pany, were designated with reason¬ 
able definiteness, and ’’good cause” 
for their production was shown, with¬ 
in Federal Rule relating to the pro¬ 
duction of documents for inspection. 
U.S.—Herbst v. Chicago. R. I. & P. 
R. Co., D.aiowa, 10 P.R.D. 14. 

22. U.S.—^Pennsylvania R. Co. v. Ju¬ 
lian. D.C.Del., 10 F.R.D. 452—Du- 
lansky v. lowa-Illlnols Gas & Elec. 
Co., D.C.Iowa, 10 F.R.D. 146— 
Hughes V. Pennsylvania R. Co., D.C. 
N.T., 7 F.R.D. 737—Klrshner v. 
Palmer, D.C.N.T., 7 F.R.D. 252. 

D.C.—Smith v. Washington Gas Light 
Co., D.C., 7 F.R.D. 735. 

No relationiOilp with lawyer 

Statements by crew members of 
vessel on which plaintiff sustained in¬ 
juries were those which owner of 
vessel in usual and regular course of 
•normal business procedure would ob- 
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tain where he knew a claim was like¬ 
ly to follow an accident in which 
he was Involved, and procurement of 
statements was not result of basic 
professional relationship between 
owner’s lawyer, who obtained them, 
and the owner, and statements were 
not privileged from discovery and 
inspection by plaintiff who showed 
good cause for their production. 

U.S.—Bifferato v. States Marine Corp. 

of Delaware. D.C.N.T., 11 P.R.D. 44. 
Aocident aad delay reports 

In action against railroad compa¬ 
ny for death of motorists in grade 
crossing collision plaintiffs were en¬ 
titled to access to accident and de¬ 
lay reports which were made by op¬ 
erators of defendant’s trains in reg¬ 
ular course of defendant’s business 
and did not constitute information 
secured by defendant’s counsel in 
preparation for litigation after claim 
had arisen, where supporting af¬ 
fidavits represented situations at 
time and place of accident with re¬ 
spect to movement of two trains pass¬ 
ing each other in opposite directions 
which elucidated vital legal and fac¬ 
tual Issues in action. 

U.S.—^Morrone v. Southern Pac. Co., 
D.C.Cal., 7 F.R.D. 214. 

23. U.S.—^Dowd V. American S. S. 
Co., D.C.N.Y., 5 F,R.D. 240 

Not **asiial course of business” 

Fact that taking of employees’ 
statements was routine with railroad 
company’s general counsel’s office did 
not make it “usual course of busi¬ 
ness” as ground for allowing plain¬ 
tiff in action against railroad com¬ 
pany to inspect and make copies of 
such statements, and Massachusetts 
federal court would not allow such 
inspection as to Vermont employees. 
U.S.—Berger v. Central Vermont Ry., 
D.C.Mass., 8 F.R.D. 419. 

24. U.S.—Portman v. American 
Home Products Corp., D.C.N.Y., 9 
P.R.D. 613—Nedimyer v. Pennsyl¬ 
vania R. Co.. D.C.Pa., 6 P.R.D. 21. 

D.C.—Martin v. Capital Transit Co., 
170 F.2d 811, 83 U.S.App.D.C. 239. 

25. U.S.—^Eiseman v. Pennsylvania 
R. Co., D.C.Pa., 3 P.R.D. 338. 
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26. U.S.—^Farr v. Delaware, L. & W. 
R. Co., D.C.N.Y., 7 F.R.D. 494— 
Klrshner v. Palmer, D.C.N.Y., 7 P. 
R.D. 252—Thiel v. Southern Pac. 
Co., D.aCal., 6 F.R.D. 219. 

Time of report 

In action against gas company for 
death of occupants of house killed 
by escaping gas, plaintiff’s motion 
for production of memoranda pre¬ 
pared six days after accident for 
company by its servicemen investi¬ 
gating accident would be granted, but 
memorandum prepared some months 
after accident and subsequent to in¬ 
stitution of action by company’s 
safety engineer participating in in¬ 
vestigation for use of company's 
counsel, was privileged and plaintiff’s 
motion for production thereof would 
be denied. 

U.C.—Smith V. Washington Gas Light 
Co., D.C., 7 P.R.D. 736. 

27. U.S.—Stark v. American Dredg¬ 
ing Co., D.C.Pa., 3 P.R.D. 300. 

Good cause held not shown 
Good cause was not shown for re¬ 
quiring production of statement ob¬ 
tained by defendant transportation 
company from its employee, who was 
operating trolley involved in accident 
and whose deposition plaintiff had 
already taken, even though trolley 
operator and plaintiff’s decedent were 
the only known witnesses of accident 
and operator was hostile and refused 
to give statement to plaintiff’s inves¬ 
tigators, and even though his tes¬ 
timony on deposition was in conflict 
with facts as known to plaintiff. 

U.S.—^Burns v. Philadelphia Transp. 
Co., D.C.Pa., 113 F.Supp. 48. 

28. U.S.—^Humphries v. Pennsyl¬ 
vania R. Co., D.C.Ohio, 14 P.R.D. 
177—^Barreca v. Pennsylvania R. 
Co., D.C.N.Y.. 6 F.R.D. 391. 

Bequisites lacking 

In action for death of coal passer 
on merchant steam vessel allegedly 
caused by defendant’s negligence, 
plaintiff's motion for production of 
documents in so far as it sought to 
compel production of reports and 
statements made to defendant by of¬ 
ficers and members of the crew and 
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or statement of an employee may be required to be elements under Rule 34 are lacking, a motion for the 
produced for inspection or copying.29 production of employment records will be denied.32 

Whether an employee or former employee will be 
§ 719. Employment Records permitted to inspect his own employment records 

Where the conditions of the Ruie are satisfied, a party, Or those of Others under a local district court rule, 

may require his adversary to produce for inspection a and not under Rule 34, depends on the circumstanc- 

iist of his employees and other employment records; and particular rule.^2 

this applies also in actions under the Fair Labor Stand- ^ 

ards Act. Actions under Fair Labor Standards Act, In 

Under Rule 34 of the Federal Rules of Civil Pro- suits under the Fair Labor Standards Act to recover 

cedure, 28 U.S.C.A., a party may, where the condi- unpaid wages or overtime compensation, plaintiffs 

tions to the granting of relief, discussed supra § 705, are entitled to an order requiring the production of 

are satisfied, require his adversary to produce for such records of the employer as would indicate the 

inspection, copying, or photographing, a list of his hours worked and payments received by plaintiffs,24 

employees^® and other employment records.21 On in so far as the conditions on the granting of such 

the other hand, where one or more of the requisite relief are satisfied;25 but they are not entitled to the 


photographs of coal bunker involved 
in accident was denied, where there 
was no showing that any such docu¬ 
ments existed or that they contained 
evidence material to any issue, 
TJ.S.—Condry v. Buckeye S. S. Co., 
D.C.Pa., 4 P.R.D. 310. 

29. U.S.—Brookshire v. Pennsylvania 
R. Co„ D.C.Ohio, 14 F.R D. 154— 
Bifferato v. States Marine Corp. of 
Del.. D.C N.Y., 11 F.R D. 44—Herbst 
V. Chicago, R. I. & P. R. Co., D.C. 
Iowa, 10 FRD 14. 

Buie against statements to others 
Where plaintiff showed that state¬ 
ments of defendant's employee wit¬ 
nesses, and of all employees of de¬ 
fendant from whom statements were 
taken by defendant with respect to 
accident and injuries sustained by 
plaintiff, were taken subject to de¬ 
fendant’s rule against giving state¬ 
ments concerning accident to any¬ 
body but its duly authorized officers 
or representatives, there was good 
cause for requiring defendant to per¬ 
mit plaintiff to inspect and copy the 
documents. 

U.S.—Viront v. Wheeling & D. B. R. 

Co., D.C.Ohio, 10 P.R.D. 46. 
Befusal to disclose facts 

In wrongful death action, affidavit 
by plaintiff that several of defend¬ 
ant’s crew members, who witnessed 
fatal accident, refused to voluntarily 
disclose any facts to plaintiff con¬ 
cerning accident, showed sufficient 
good cause to justify plaintiff in com¬ 
pelling defendant to disclose state¬ 
ments made by crew members to its 
claim department immediately after 
accident. 

U.S.—^Dusha V. Pennsylvania R. Co., 
D.C.Ohio. 10 F.R.D. 150. 

Response to employer’s circular let¬ 
ter 

In action against railroad company 
for death of employee, where rail¬ 
road company sent out circular let¬ 
ter to fellow employees of decedent 
soliciting information as to his ac¬ 


tivities after the accident which 
might have a bearing on his physical 
condition, and plaintiff did not know 
to whom the letters went and from 
whom railroad company received an¬ 
swers, plaintiff was entitled to an or¬ 
der requiring railroad company to 
produce and permit inspection and 
copying of reports and statements 
made by fellow workers of decedent 
concerning his physical condition 
from time of accident to his death. 
U.S—Bennett v. New York Cent. R. 
Co., D.C.N.Y., 9 F.R.D. 17. 

30. Crew of vessel 

U.S.—Lester v. Isbrandtsen Co., D.C. 
Tex., 10 F.R.D. 338—Condry v. 
Buckeye S. S. Co., D.C.Pa., 4 F.R. 
D. 810—Jensen v. Buckeye S. S. 
Co., D.C.N.Y., 2 F.R.D. 411. 

31. U.S —^Louls Weinberg Associates 
V. Monte Christ! Corp., D.C.N.Y., 11 
F.R.D. 614, 

Workmanship in issue 

In action for damages because of 
improper workmanship in bleaching 
and drying goods, plaintiff’s motion 
for discovery and inspection and 
copying of defendant’s time cards, 
work tickets, and other books, rec¬ 
ords, documents and memoranda re¬ 
lating to operations involved should 
be granted, as such information is 
otherwise unavailable to plaintiff and 
is necessary to prove plaintiff’s con¬ 
tention of defective workmanship. 
U.S.—Louis Weinberg Associates v. 

Monte Chriati Corp., supra. 

Ship’s watches 

Under Federal Rule plaintiff could 
demand to examine any records of 
defendant showing ship watches. 
U.S.—Stone v. Marine Transport 
Lines, Inc., D.C Md., 23 F.R.D. 222. 

32. Records not in existence 

In action by government to enjoin 
agreements and combinations alleged 
to be in restraint of trade, motion to 
have defendants produce such rec¬ 
ords, documents, or lists as would 
reveal identity of all defendants’ di¬ 
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rectors and employees who had serv¬ 
ed as such for another, would be de¬ 
nied where such records are not in 
existence, but would have to be pre¬ 
pared. 

U.S.—U. S. v. U. S. Alkali Export 
Ass’n, D.C.N.Y., 7 F.R.D. 266. 

33. Xmpeaching evidence 

In action for wrongful discharge of 
plaintiff from his employment with 
defendant railroad company which 
asserted that in accordance with 
agreement between railroad company 
and unions the employee was dropped 
from service because he absented 
himself for fifteen days without noti¬ 
fying the railroad company, the trial 
court did not err in refusing plain¬ 
tiff permission to inspect his own 
work records and those of railroad 
foreman and perhaps other defense 
witnesses, marked as exhibits by the 
defense, and in allowing such rec¬ 
ords to be put in evidence, where the 
records were designated for impeach¬ 
ment purposes and were not used as 
part of an affirmative defense, Rule 
34 was not involved, and local rule 
provided that impeaching matter need 
not be disclosed prior to trial. 

U.S.—Cranston v. Baltimore & O. R. 
Co., C.APa., 258 F.2d 630. 

34. U S.—Saxton v. W. S. Askew Co , 
D.C.Ga., 38 F.Supp. 323—Fishman 
V. Idarcouse, D.C.Pa., 32 F.Supp. 
460. 

Szublnskl v. Commercial Sash & 
Door Co., D.C.I11., 15 F.R.D. 274— 
Callaway v. Holland Laboratories, 
D.C.MO., 9 F.R.D. 88. 

35. Motion, granted 

Where party moved to have defend¬ 
ant produce records of hours worked, 
wages paid, and check stub records 
of wages paid employees, and records 
requested were records which would 
be kept in ordinary course of busi¬ 
ness, and records of hours and wages 
were required by regulations Issued 
pursuant to Fair Labor Standards 
Act, records requested would be con- 
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inspection of records concerning other employees, 
except in so far as other designated individuals are 
represented by plaintiffs.37 

In an action by the wages and hours admin¬ 
istrator, to enjoin the violation of the Fair Labor 
Standards Act, the administrator is entitled to the 
benefit to be derived from the inspection, copying, 
and photographing of relevant employment rec¬ 
ords but a motion for the production of defend¬ 
ant's documents will be denied in so far as it calls 
for a general search of records not known to be 
covered by the Fair Labor Standards Act.^^ 

§ 720. Government Records and Papers 

The federal government as a litigant Is subject to 


the Rule as to production of documents; and government 
records and papers, not privileged or classified for secur¬ 
ity purposes, are generally subject to production. 

The federal government as a litigant is subject to 
Rule 34 of the Federal Rules of Civil Procedure, 28 
U.S.C.A., providing for the production of documents 
for inspection, copying, or photographing and in 
actions to which the government or an agency there¬ 
of is a party, government records and papers, not 
classified for security purposes, are generally sub¬ 
ject to production under the Rule,^i provided the 
essentials for the granting of such relief, discussed 
supra § 705, are present.^2 Xo warrant an order for 
the production of documents in the possession and 
under the control of the United States there must 
be a sufficient showing of good cause therefor 


sidered within possession, custody, or 
control of defendant and motion to 
produce was not objectionable as Ash¬ 
ing expedition. 

U.S.—Tobin v. WKHZ, Inc., D.C.Pa., 
12 F.R.D. 200. 

36. U.S.—Saxton v. W. S. Askew 
Co., D.C.Ga., 38 P.Supp. 323. 

37. U.S.—Callaway v. Holland Lab¬ 
oratories, D.C.Mo., 9 F.R.D. 88. 

38. U.S.—^Fenton v. Walling, C C.A. 
Cal, 139 F.2d 608, certiorari denied 
64 S.Ct. 938, 321 U.S. 798, 88 L.Ed. 
1086, rehearing denied 64 S.Ct. 1142, 
322 U.S. 769, 88 L.Ed. 1596—Smith 
V. Walling, C.C.A.Cal., 139 F.2d 
608, certiorari d^enied 64 S.Ct. 938, 
321 U.S. 798, 88 L.Ed. 1086, rehear¬ 
ing denied 64 S.Ct. 1142, 322 U.S. 
769, 88 L.Ed. 1696. 

Farticnlar docmuents 

In action by Administrator to en¬ 
join company from violating Fair 
Labor Standards Act, Administrator 
was entitled to benefit to be derived 
from inspection and from photograph¬ 
ing, if necessary, the books, records, 
memoranda, cards, tickets, logs, and 
schedules now in possession of com¬ 
pany relating to wages, hours, and 
duties of company’s employees; also 
the inspection and photographing of 
any receipts, settlements, compro¬ 
mises, and releases executed by de¬ 
fendant’s employees, or any of them, 
in connection with payment, compro¬ 
mise, or settlement of claims of de¬ 
fendant’s employees. 

Xj.s.—Walling v. R. L. McGinley Co., 
D.C.Tenn., 4 F.R.D. 149. 

39. U.S.—^Walling v. R. L. McGinley 
Co., supra. 

40. U.S.—U. S. V. Procter & Gamble 
Co., N.J., 78 S.Ct. 983, 366 U.S. 677, 
2 L.Ed.2d 1077. 

U. S. V. Certain Parcels of Land, 
Etc., D.C.Cal., 15 F.R.D. 224. 

D.C.— Petition of Boeing Airplane 
Co., D.C., 23 F.R.D. 264. 

Where government consented to 
suit against it as to possible liability 


which would attach to a private per¬ 
son, government thereby submitted 
Itself to all requirements of proce¬ 
dure which were appropriate to prose¬ 
cution of controversy. Including dis¬ 
covery. 

U.S.—Sutherland v. U. S., D.C.N.T., 
23 P.R.D. 247. 

Records of food tests and analysis 
U.S.—U. S. V. 300 Cans, etc., of Black 
Raspberries, D.C.Ohio, 7 F.R.D. 36. 
Hospital records 

U.S.—Sutherland v. U. S., D.C.N.T., 
23 F.R.D. 247. 

41. U.S.—U. S. V. Matles, D.C.N.Y., 
154 F.Supp. 674—Bowles v. Dashiel, 
D.C.Or., 72 F.Supp. 219. 

Bentley v. U. S., D.C.Ga., 16 F. 
R.D. 237—^Royal Exchange Assur. 
V. McGrath, DC.N.Y., 13 F.R.D. 
150—^U. S. V. 50.34 Acres of Land, 
More or Less, in Village of East 
Hills, Nassau County, N. Y., D.C. 
N.Y., 13 F.R.D. 19—U. S. v. New 
York, C. & St. L. R. Co., D.C.Ohio, 
8 F.R.D. 268—U. S. v. National 
Cas. Co., D.C.La., 5 FR.D. 276— 
Fleming v. Bernard!, D.C.Ohio, 1 F. 
R.D. 624. 

D.C.—^Roebling v. Anderson, 257 F. 
2d 616, 103 U.S.APP.D.C. 237. 

Tansey v. Transcontinental & 
Western Air, D.C., 97 F.Supp. 458. 
Simple Justice and fundamental 
fairness becoming the sovereign re¬ 
quire it to make available to accused 
any matter from which its witnesses 
testify, if such testimony is ma¬ 
terial and credibility of witness in 
respect thereto is attacked and prop¬ 
er foundation is laid for impeach¬ 
ment. 

U.S.—Bernstein v. U. S., C.A.C 0 I 0 ., 
256 F.2d 697, certiorari dismissed 
79 S.Ct. 296, 368 U.S. 924, 3 L. 
Ed.2d 298. 

42. U.S.—^Bernstein v. U. S., supra. 
D.C.—^Roebling v. Anderson, 257 F. 

2d 616, 103 U.S.APP.D.C. 237. 
Essentials held present 

In condemnation proceedings, ap¬ 
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praisals made for the United States 
while it and the owner of the prop¬ 
erty were dealing in good faith in at¬ 
tempt to negotiate a settlement were 
material on the question of what 
constituted just compensation in the 
negotiation stage and they were rele¬ 
vant, since they bore directly on the 
question of just compensation for the 
land involved; and where it ap¬ 
peared that appraisal reports were 
obtained for the express purpose of 
determining compensation, and that 
reports were in control of United 
States, and that neither the reports 
nor their authors were otherwise 
available to owner of realty and 
that there was nothing to indicate 
that reports were privileged matter, 
owner was entitled to inspect and 
copy such appraisal reports. 

U.S.—U. S. V. 50.34 Acres of Land, 
More or Less, in Village of East 
Hills, Nassau County, N. Y., D.C. 
N.Y., 13 F.R.D. 19. 

Essentials held lacking 

U.S.—U. S. V. New York, C. & St. L. 

R. Co., D.C.Ohio, 8 F.R.D. 258. 

D.C.—Consolidated Water Power «& 

Paper Co. v. Bowles, Em.App., 150 
P.2d 960. 

Premature application for Inspection 

An application for an order to in¬ 
spect in advance of trial, papers 
which were the property of federal 
departments and appeared to be of a 
confidential nature and which related 
to a witness who defendant antici¬ 
pated would be a witness in behalf of 
the government were premature 
where the records might not be rele¬ 
vant on the trial or the use thereof 
might become academic In view of 
action taken by the trial court. 
XJ.S,—U. S. V. Hiss, D.C.N.Y., 9 P.R.D. 
516. 

43. U.S.—^Eastern Air Lines v. U. 

S. , D.C.Del., 110 FSupp. 491, af¬ 
firmed, C.A., 267 F.2d 660. 

Facts held to constitute good cause 
(1) In action under Tort Claims 
Act, for death caused by an Air Force 
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and where good cause for the production of gov¬ 
ernment documents is lacking the motion to produce 
will be denied.'*^ 

Applying the above principles, various items of 
governmental records and papers have, under par¬ 
ticular circumstances, been held subject to disclo¬ 
sure,^ 5 including files of the Reconstruction Finance 
Corporation,^6 files of the Veterans* Administra¬ 
tion,^'^ and reports of investigations of government 
airplane accidents.**® 

Whether government records and papers, or 
copies thereof, are subject to production, or are 
privileged therefrom, in actions to which the gov¬ 


ernment is or is not a party, will depend on whether 
the document or thing is within a privilege de¬ 
signed to protect the public interest, discussed infra 
§ 721, or a privilege running to a party,or is not 
privileged at all.®® 

Grand jury records. It has been held that the rec¬ 
ords of grand jury proceedings are not subject to 
production for inspection under Rule 34, on the 
ground that the secrecy of the grand jury hearings 
is fundamental to our procedure.®^ Thus, where 
a civil case by the federal government follows an 
unsuccessful proceeding against defendants in a 
criminal proceeding, defendants are not entitled to 


airplane crashing into decedent, a mo¬ 
tion alleging, that all sources of in- 
foimation, documents, and witnesses, 
with respect to what caused acci¬ 
dent are in possession of and under 
control of the United States, through 
its officers and employees, who re^ 
fuse complainants* reauest to see 
them, and that complainants have no 
other source from which information 
sought can be had, stated sufficient 
good cause to justify a granting of 
a motion to produce. 

U.S.—Evans v. U. S., D.C.La., 10 F.R. 
D. 255. 

(2) In action for accounting from 
Reconstruction Finance Corporation 
based on sums retained by it from 
collateral in excess of loans made 
to a trust company of which decedent 
was a director, plaintiff under pre¬ 
trial discovery proceeding was enti¬ 
tled to Inspect files of the corpora¬ 
tion relating to loans to the trust 
company, where It appeared that 
except for such discovery, plaintiff 
would seriously be disabled in ob¬ 
taining evidence which might exist 
with respect to decisions and intent 
of the corporation about the matters 
in litigation and a denial of the docu¬ 
ments would unduly prejudice plain¬ 
tiff in her preparation of the case. 
B.C.—Roeblmg v. Anderson, 267 F,2d 
615, 103 U.S.APP.D.C. 237. 

44. U.S.—^U. S. V. 6 Cases, Etc., D. 
C:Conn., 9 F.R.D. 81. 

45. Appraisal reports 

U.S—U. S. V. 60.34 Acres of Land, 
More or Less, in Village of East 
Hills, Nassau County, N. Y., D.C. 
N.Y.. 13 P.R.D. 19. 

Zhstructlona to railroad inspectors 
U.S.-~U. S. V. New York, C. & St. L. 

R. Co., D.aOhlo, 8 P.R.D. 258. 
Reports as to revocation of citizen¬ 
ship 

U.S.—U. S. V. Matles, L.C.N.Y., 154 
P.Supp. 574. 

46. D.C.—^Roebling v. Anderson, 257 
P.2d 615, 103 U.S-App.D.C. 237. 

47. Physician’s letter 

In suit against United States on 
war risk insurance policy it was not 


error to require government to pro¬ 
duce from files of Veterans’ Admin¬ 
istration a letter written by physi¬ 
cian with respect to examination 
made by him of insured. In order that 
physician, testifying for insured, 
might refresh his memory therefrom, 
where physician was properly per¬ 
mitted so to do. 

U.S.—U. S. V. Smith, C.CA..Or., 117 
P.2d 911. 

48. Army Air Porce report 
Where widow sought damages for 

death of her husband, a member of 
Air Porce, who was found dead after 
Air Force officials permitted him to 
board train despite a recent attack 
of insanity, United States would be 
required to produce the report of the 
Army Air Force investigation into 
cause of death and related documents, 
where documents were not classified 
for security purposes. 

U.S.—Bentley v. U. S., D.C.Ga., 16 
F.R.D. 237. 

Report by Navy Board of Zhvestlga- 
tlon 

Where action was brought under 
the Federal Tort Claims Act for 
death of intestate killed by cnash of 
government airplane, and government 
defended, claiming operator was act¬ 
ing unlawfully and beyond scope of 
employment, court would permit 
plaintiff to inspect and to copy rec¬ 
ord of report of investigation by 
Navy Board of Investigation in ab¬ 
sence of showing that report con¬ 
tained a war secret, secret in re¬ 
spect to munitions of war, secret ap¬ 
pliance used by government forces 
or threat to national security. 

U S.—Cresmer v. U. S., D.C.N.Y., 9 
P.R.D. 203. 

49. U.S.—Gray v. Bernuth, Lembcke 
Co., D.C.Pa., 8 F.RD. 368. 

Selective service records 

(1) Since at least some of the in¬ 
formation contained in a selective 
service file is protected by a privi¬ 
lege running to the registrant as 
well as to the government, defend¬ 
ant’s blanket motion to require plain¬ 
tiff registrant to produce all Infor¬ 
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mation contained in plaintiff’s serv¬ 
ice file would be denied. 

U.S.—Gray v. Bernuth, Lembcke Co.i 
supra. 

(2) World War draft records have 
been held beyond the process of the 
court. 

U.S.—^Federal Life Ins. Co. v. Holod, 
D.C.Pa., SO F.Supp. 713—Federal 
Life Ins. Co. v. Holod, D.C.Pa., 29 
P.Supp. 862. 

Frodnction subject to Army policy 
Where the policy of the Depart¬ 
ment of the Army is to furnish certi¬ 
fied copies of reports of medical, den¬ 
tal, and psychiatric treatments only 
on such conditions, where plaintiff 
in personal injury action testified in 
oral depositions that such injuries 
had caused him to receive medical, 
dental, and psychiatric treatments 
while serving in the Air Porce, de¬ 
fendant was entitled to an order re¬ 
questing Air Surgeon-General to pro¬ 
duce reports of such treatments to be 
Impounded by clerk of court and not 
inspected by defendant prior to trial 
in absence of consent by plaintiff to 
Such Inspection; and such matters 
as materiality, relevancy, privilege, 
etc., of Impounded reports will be 
disposed of by trial judge. 

U.S.—Johnson v. Wilson Lines, Inc., 
D.aPa., 13 P.R.D. 453. 

50. U.S.—^Henderson v. Southern Ry. 
Co., D.C.Tenn., 17 F.R.D. 349. 

Production of tax returns and related 
documents see infra § 728. 

Safety patrol report 
Pact that person injured in colli¬ 
sion between automobile In which 
he was riding and locomotive at grade 
crossing on Oak Ridge Government 
Reservation had been denied access 
to Atomic Energy Commission’s safe¬ 
ty patrol report of accident constitut¬ 
ed good cause for requiring railroad 
company to produce copy of report in 
its possession for inspection and 
copying. 

U.S.—^Henderson v. Southern Ry. Co., 
D.C.Tenn., 17 P.R.D. 349. 

51. U.S.—^U. S. V. General Motors 
Corp., D.C.Del., 16 P.R.D. 486. 
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the production of the transcript of the proceedings 
before the grand jury, which are used by the gov¬ 
ernment, without a sufficient showing of good 
cause.52 However, the privilege against the pro¬ 
duction of grand jury minutes is a limited one,^® 
in that it will be preserved as long as, but not longer 
than, it can be done with due regard to the require¬ 
ments of justice between the parties but where 
witnesses are called, or are definitely to be called, 
at the trial, their grand jury testimony should be 

made available.^® 

§ 721. - Confidential Matters; Military 

Secrets 

In general the courts will not require the production 
of documents or records of the federal government where 
it would be Injurious to the public Interest, as In the case 
of military or diplomatic secrets and security Informa¬ 
tion. Matters declared confidential by department rulings 
will not ordinarily be required to be produced, but are 
not precluded therefrom. 

While a sweeping privilege against any disclosure 
of the internal operations of the executive depart¬ 


ments of the government is contrary to a sound 
public policy,56 and the claim of privilege on the 
ground that the material sought to be discovered is 
a government secret should not be lightly accepted, 
the courts will not require the production or inspec¬ 
tion of documents or records of the federal govern¬ 
ment when to do so would be injurious to the public 
interest,58 as in the case of military or diplomatic 
secrets and security information.^^ 

Matter declared confidential by statutes or rulings. 
Government documents which have been declared 
privileged or confidential by statute, 5 ^ such as re¬ 
ports to the Interstate Commerce Commission,5^ are 
not subject to production under Rule 34. On the 
other hand, while documents which have been declar¬ 
ed confidential by federal department rulings,®^ such 
as certain records of the Department of Labor,63 
are not ordinarily required to be produced under 
Rule 34, the mere fact that a federal department has 
declared documents confidential does not necessarily 
preclude the courts from requiring their produc¬ 
tion,64 since the declaration that documents are 


52. Snbversloii of orlzuliLal procedure 
not shown 

It is only when criminal procedure 
has been subverted that “good cause” 
for wholesale discovery and produc¬ 
tion of evidence adduced before grand 
jury exists; and mere fact that no 
indictment was returned is no reflec¬ 
tion on integrity of government and 
will not preclude government from 
using evidence thus elicited without 
necessity for production of grand 
jury transcript for use by defend¬ 
ants in subsequent civil action. 

U.S.—U. S. V. Procter & Gamble Co., 
N.J., 78 set. 983, 356 U.S. 677, 2 
L.Ed.2d 1077. 

53. U.S.—U. S. V. Ben Grumsteln & 
Sons Co., D.C.N.J., 137 P.Supp. 197. 

54- U.S.—^U. S. V. Ben Grumsteln & 
Sons Co., supra. 

65. U.S.—U. S. V. Ben Grumstein & 

Sons Co., supra. 

56. U.S.—Reynolds v. U. S., C.A.Pa., 
192 P.2d 987, reversed on other 
grounds U, S. v. Reynolds, 73 S.Ct. 
628, 345 U.S. 1, 97 L.Ed. 727, 32 A. 
L,.R.2d 382. 

67. U.S.—Republic of China v. Na¬ 
tional Union Fire Ins. Co. of Pitts¬ 
burgh, Pa., D.C.Md., 142 P.Supp. 
551. 

Balancing of Interests 
There is a general public policy 
against unnecessary disclosure of 
flies of executive branches of the gov¬ 
ernment, but such policy may readily 
be outweighed by public Interest in 
disclosure when such flies contain 
documents of evidentiary value in a 
court of justice. 


U.S.—^U. S. V. Certain Parcels of 
Land, Etc., D.C.Cal., 15 P.R.D. 224. 

58. U.S.—U. S. v. Reynolds. Pa., 73 
S.Ct. 528, 345 U.S. 1, 97 L.Ed. 727, 
32 AL.R.2d 382—Halpem v. U. S., 

B. C.N.Y., 161 P.Supp. 183, reversed 
on other grounds, C.A., 258 P.2d 36 
—Republic of China v. National 
Union Pire Ins. Co. of Pittsburgh, 
Pa., D.C.Md., 142 P.Supp. 551. 

59. U.S.—Reynolds v. U. S., C.A.Pa., 
192 P.2d 987, reversed on other 
grounds U. S. v. Reynolds, 73 S.Ct. 
628, 345 U.S. 1, 97 L.Ed. 727, 32 A. 
L.R.2d 382. 

Mitchell V. Roma, D.C.Pa, 22 P.R. 
D. 217, reversed on other grounds, 

C. A., 265 P.2d 633. 

During a state of war public in¬ 
terest requires maintenance of se¬ 
crecy on Inventors of military ord¬ 
nance. 

U.S.—^Pollen V. Ford Instrument Co., 

D. C.N.T., 26 P.Supp. 683. 
Orlmlnal-law principle held inappU- 

oable 

Principle applicable in criminal 
cases that government, when prose¬ 
cuting an accused, has duty to see 
that justice is done, and it cannot un¬ 
conscionably invoke governmental 
privileges to deprive accused of any¬ 
thing material to his defense, has no 
application in civil forum where gov¬ 
ernment IS not the moving party, 
but IS a defendant only on terms to 
which it has consented. 

U.S.—U. S. V. Reynolds, Pa., 73 S.Ct. 
628, 345 U.S. 1, 97 L.Ed. 727, 32 A. 
L.R.2d 382. 

Balancing of necessity and privilege 
Even most compelling necessity for 
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discovery cannot overcome claim of 
privilege If military secrets are at 
stake, and when necessity for dis¬ 
covery is dubious, a formal claim of 
privilege prevails. 

U.S.—^Republic of China v. National 
Union Pire Ins. Co. of Pittsburgh, 
Pa., D.C.Md., 142 P.Supp. 651. 

60. U.S.—^Irvine v. Safeway Trails, 
D.C.Pa., 10 P.R.D. 686. 

61. U.S.—Castellano v. Peomsyl- 
vania-Reading Seashore Lines, D. 

C. Pa., 15 P.R.D. 276—Irvine v. Safe¬ 
way Trails, D.C.Pa., 10 P.R.D. 686. 

62. U.S.—U. S. ex rel. Bayarsky v. 
Brooks, D.C.N.J., 61 P.Supp. 974. 

O’Connell v Olsen & Ugelstadt, 

D. aOhlo, 10 P.R.D. 142. 

63. U.S.—^Walling v. Richmond 
Screw Anchor Co., D.C.N.Y., 4 P.R. 
D. 266. 

In Wage and Hour Administrator’s 
action against employer, Secretary of 
Labor's regulation prohibiting, with¬ 
out Secretary’s consent, production 
of documents in Department’s cus¬ 
tody for benefit of any person not 
connected with Department required 
denial of employer’s motion for order 
directing Administrator to produce 
affidavits, statements, and transcripts 
of interviews and interrogatories by 
employees. 

U.S.—Walling v. Comet Carriers, D.C. 
N.Y., 3 P.R.D. 442. 

64. U.S.—Durkin v. Pet Milk Co., 
D.C.Ark.. 14 P.R.D. 385—Walling 
V. Richmond Screw Anchor Co., D. 
C.NY., 4 FR.D. 265. 

Power of court not affected 

Even though the United States At- 
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confidential is merely a declaration that some claim 
of privilege should be made, and does not auto¬ 
matically constitute such documents privileged with¬ 
in the Rule.®5 In fact, it is not the exclusive right 
of a governmental agency to determine for itself the 
privileged nature of any of its records or docu¬ 
ments and the court, rather than the government, 
or an executive department of the government, must 
determine whether the circumstances are appropriate 
for the claim of privilege,®*^ and must do so without 
forcing the disclosure of the very thing the privilege 
is designed to protect.6 8 

Under some statutes, certain government docu 
ments or matters are expressly declared to be confi¬ 
dential and privileged “except where required by the 
process of a United States court to be produced in 
any suit or proceeding therein pending.” 

In any event, where particular papers are declar¬ 
ed confidential, the statute should not be so construed 
as to extend the privilege to documents not intended 


to be privileged.*^® 

Claim of privilege; waiver. The privilege against 
revealing military secrets or other confidential mat¬ 
ter belongs to the government and must be asserted 

by it;*^! and it can be asserted'^2 or waived'^3 only 

by the government, and not by private persons. 

Matters to he revealed at trial. Where the confi¬ 
dential matters will have to be revealed at the trial, 
the privilege will not apply to prevent their produc¬ 
tion under Rule 34 of the Federal Rules.*^^ 

§ 722. Insurance Policies and Related Docu¬ 
ments 

While an insurance policy may be required to be 
produced for inspection, whether such a policy or related 
documents will be required to be produced depends on the 
discretion of the court and the circumstances of the par¬ 
ticular case; and this is also true as to automobile pub¬ 
lic liability policies. 

An insurance policy which forms the basis of an 


torney General can validly withdraw 
from his subordinates the power to 
release Justice Department papers, 
he cannot by any regulation affect 
power conferred on the courts by dis¬ 
covery rule to compel production of 
Justice Department papers. 

TJ.S.—^U. S. V. Certain Parcels of 
Land, Etc., D.C.Cal., 15 F.R.D. 224. 

65. tJ S.—^U. S. V, Certain Parcels of 
Land, Etc., supra. 

66. U.S.—^Morris v. Atchison, T. & 
S. P. Ry. Co., D.C.MO., 21 F.R.D. 
155. 

67. U.S—Mitchell v. Roma, D.C.Pa., 
22 FRD. 217, reversed on other 
grounds, C.A., 265 F.2d 633—Morris 
V. Atchison, T. & S. F. Ry. Co , 
D.C.MO., 21 F.RD. 155—Snyder v. 

U. S., D.C.N.Y., 20 F.RD. 7—Tobin 

V. Gibe, D.C.Del., 13 F.RD. 16— 
Evans v. U. S., D.C.La., 10 F.R.D. 
255—^^^^alling v. Richmond Screw 
Anchor Co., D.CN.T., 4 F.R.D. 265. 

Effect of Federal Tort Claims Act 
Congress by enacting the Federal 
Tort Claims Act and by making the 
Federal Rules of Civil Procedure ap¬ 
plicable to such cases has withdrawn 
the right of the executive department 
of the government in tort claims 
cases to determine without Judicial 
review the extent of privilege against 
disclosure of government documents 
sought to be produced for use in tort 
litigations against the United States. 
U.S.—Reynolds v. U. S., CA..Pa., 192 
P.2d 987, reversed on other grounds, 
U. S. V. Reynolds, 73 S.Ct. 528, 345 
U.S. 1, 97 L.Ed. 727, 32 A.L.R.2d 
382. 

Effect of Attorney General’s order 
Order of United States Attorney 
General instructing Justice Depart¬ 


ment employees to decline to produce 
information contained in Department 
files merely reserves to Attorney Gen¬ 
eral decision whether some privilege 
recognized m law of evidence shall be 
claimed by Government against court 
order calling for production or dis¬ 
closure from such files, and, there¬ 
fore, assertion that to grant motion 
for such a court order would violate 
Attorney General's order falls short 
of a claim that the documents which 
would be demanded are “privileged" 
within discovery rule. 

I U S.—^U. S. V. Certain Parcels of 
Land, Etc., D.C.Cal., 15 F.R.D. 224. 

! 68. U.S.—Overby v. U. S. Fidelity 
& Guaranty Co., C.A.Ala., 224 P.2d 
158. 

U. S. V. Certain Parcels of Land, 
Etc., D.C.Cal., 15 FR.D. 224. 
Consequently plea should be ac¬ 
cepted if court is satisfied from all 
evidence and circumstances that there 
is reasonable danger that compulsion 
of the evidence will expose military 
matters which, in the interest of na¬ 
tional security, should not be di¬ 
vulged. 

U.S.—U. S. V. Reynolds, Pa., 73 S.Ct. 
528, 345 U.S. 1, 97 L.Ed. 727, 32 
A.LR.2d 382. 

69. U.S.—Fahey v. U. S., D.C.N.T., 
18 P.R.D. 231. 

Production dependent on circum¬ 
stances 

Under this statute the federal dis¬ 
trict court must exercise its discre¬ 
tion, and the confidential files may 
not be summarily brought out into 
open in any private litigation, their 
availability depending on particular 
facts in case and on ruling of Vet¬ 
erans’ Administration as well. 

U.S.—^Fahey v. U. S., supra. 
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70. D.C.—Tansey v. Transcontinental 
& Western Air, D.C., 97 P.Supp. 458. 

Airplane accident investigations 
Law granting privilege against 
examination of reports of Civil Aero¬ 
nautics Board does not grant a priv¬ 
ilege against disclosure of airplane 
accident investigations and reports 
which law requires airplane operat¬ 
ing organization to make to Civil 
Aeronautics Board. 

D.C.—Tansey v. Transcontinental & 
Western Air, supra. 

71. Formal claim by officer in con¬ 
trol 

Privilege can neither be claimed 
nor waived by a private party, but 
there must be a formal claim of 
privilege, lodged by the head of the 
department having control over the 
matter, after actual personal con¬ 
sideration by that officer. 

U.S.—U. S. V. Reynolds, Pa., 73 S.Ct. 
528, 345 U.S. 1, 97 L.Ed. 727, 32 
A.L.R.2d 382. 

72. U.S.—Overby v. U. S. Fidelity 
& Guaranty Co., C.A.Ala., 224 P.2d 
158. 

73. Facts held not to constitute 
waiver 

Federal government did not waive 
any claim of privilege by putting 
copies of records, necessary for su¬ 
pervision and regulation of national 
banks, in hands of bank directors, 
and such claim of privilege could 
not be waived by any wrongful dis¬ 
closure of reports by any bank di¬ 
rector. 

U.S.—Overby v. U. S. Fidelity & 
Guaranty Co., supra. 

74. U.S.—Durkin v. Pet Milk Co., 
D.C.Ark., 14 F.R.D. 386. 
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action may be required to be produced for inspec¬ 
tion, copying, or photographing under Rule 34 of 
the Federal Rules.'^^ Whether an insurance policy, 
or documents or reports relating thereto, will be re¬ 
quired to be so produced depends on the exercise of 
the discretion of the court and the circumstances of 
the particular caseJ® Under the circumstances of 
particular cases, motions to produce an insurance 
policy or other papers relating to insurance have 
been granted,77 or denied.78 in an action against 
an insurance company, plaintiff is entitled to inspect 
documents in the possession of the company that 
tend to sustain his claim.79 

Information furnished by an insured party to in¬ 


surer is not privileged, and may be required to be 
produced in an action brought by insured against a 
third person,80 provided that it is relevant under the 
circumstances of the particular case.81 

Axctomohile public liability policies. With respect 
to the production for inspection of public liability 
policies in automobile collision cases, the fact that 
the information gained from the policy would not be 
relevant, and that the policy could not be intro^ 
duced in evidence at the trial, would not necessarily 
forbid such disclosure and while the inspection 
of a liability policy has been permitted under some 
circumstances and for certain purposes, 83 in other 


75. U.S.—Leimer v. State Mut. Life 
Assur. Co. of Worcester, Mass., 
D.C.Mo., 1 P.R.D. 386, appeal dis¬ 
missed, CC.A., 127 F.2d 862. 

76. U S —Roth V. Bird. C.A.Fla., 239 
F.2d 257. 

Determinative inquiry 

In action under the Jones Act for 
death of seamen on vessel presumably 
lost at sea, where plaintiff sought 
to require production of hull in¬ 
surance policy and reports pertaining 
to payments received thereunder, de¬ 
terminative pre-trial inquiry was not 
whether a possibility of trial preju¬ 
dice from requiring production of the 
documents existed, but whether their 
production would aid in the discovery 
of truth by revealing admissible evi¬ 
dence. 

U.S.—Roth V. Bird, supra. 

77. Denial held improper 

In action for death of seamen un¬ 
der the Jones Act as result of al¬ 
leged negligent loading causing un¬ 
seaworthiness of vessel presumably 
lost at sea, denying plaintiffs’ motion 
to require production of hull insur¬ 
ance policy and reports pertaining 
to payments received thereunder was 
an improvident exercise of discretion | 
where record revealed no other more 
likely and authoritative source of 
information sought as to any previous 
hull survey of the vessel and possible 
admission by defendants that the 
vessel sank. 

U.S.—^Roth V. Bird, supra. 

Seport of fire investigation 

Where National Board of Fire Un¬ 
derwriters made a full investigation 
of fire in which plaintiff’s goods were 
destroyed and furnished copy of a 
report to insurer of plaintiff’s goods, 
production of board’s report by in¬ 
surer was not against public policy 
and insured who brought action on 
fire policy containing exclusion from 
any loss resulting in any act of a 
dishonest character was entitled to 
inspect the report after the federal 
district court had deleted any por¬ 


tions which constituted improper 
matter for discovery. 

U.S.—Keystone Coat & Apron Mfg. 
Corp. V. Home Ins. Co. of N. T., 
D.C.Pa., 21 F.RD. 32. 

Proofs of loss 

Paragraph of motion for order 
compelling production of copies of 
proofs of loss made in connection 
with fire in controversy would be 
granted. 

U.S.—Colorado Mill. & Elevator Co. 
V. American Cyanamid Co., E.C. 
Mo., 12 F.R.D. 339. 

Conclusions in report deleted 
In insured’s action on boiler and 
machinery policy, although insured 
showed good cause for pre-trial dis¬ 
closure by insurer of report from 
investigator, conclusions as to lia¬ 
bility or nonliability could be deleted 
by insurer before production of such 
report notwithstanding insured’s 
claim that such conclusions might be 
necessary for preparation for cross- 
examination of investigator. 

U.S.—Julius Hyman & Co. v. Ameri¬ 
can Motorists Ins. Co., D.C.Colo., 17 
P.R.D. 386. 

78. Audit based on books of another 
Insured, who brought action to re¬ 
cover on fire policy containing exclu¬ 
sion for any loss resulting from any 
act of a dishonest character, was not 
entitled to inspect insurer’s copy of a 
special audit containing no invento¬ 
ry or salvage items and based only 
on books and records of individual 
who had possession of insured goods 
at time of fire. 

U.S.—^Keystone Coat & Apron Mfg. 
Corp. V. Home Ins. Co. of New 
York, D.C.Pa., 21 F.R.D. 32. 

79. U.S —Golden v. Arcadia Mut. 
Casualty Co., D.C.Ill., 3 F.R.D. 26. 

JUTisdictiou over company 
Where issue in action against in¬ 
surance company was whether com¬ 
pany was subject to jurisdiction of 
courts of Missouri, plaintiff was enti¬ 
tled to order requiring company to 
produce for inspection correspondence 
by mall between its Illinois office and 
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residents of Missouri to whom poli¬ 
cies had been sent by mail on ap¬ 
plications made by mail. 

U.S.—Golden v. Arcadia Mut. Casual¬ 
ty Co., supra. 

80. Production required 
Information assembled by insured 

and furnished to representative of in¬ 
surers in support of Insured’s claim 
under fire insurance policies was not 
privileged, and therefore insurers’ 
representative could be required to 
produce such recorded information in 
action brought by insured against 
chemical company whose allegedly 
negligently compounded fumigants 
and insecticides were responsible for 
fire losses suffered by insured. 

U.S.—Colorado Mill. & Elevator Co. 
V. American Cyanamid Co., D.C.Mo., 
10 F.R.D. 611. 

81. luformatiou held irrelevant 

In action brought by insured 
against chemical company to recover 
damages sustained by insured as re¬ 
sult of fires allegedly caused by use 
of fumigants and insecticides negli¬ 
gently compounded by defendant, in¬ 
formation as to payments made by 
Insurers to plaintiff and as to nature 
of contracts of insurance would be 
wholly irrelevant, and therefore in¬ 
surers’ representative could not be 
compelled to furnish such informa¬ 
tion. 

U.S.—Colorado Mill. & Elevator Co. 
V. American Cyanamid Co., supra. 

82. U.S.—^McClure v. Boeger, D.C.Pa,, 
105 F.Supp. 612. 

83. Belevant to subject matter of 
litigation 

In wrongful death action arising 
out of motor vehicle collision, plain¬ 
tiffs were not entitled to examine lia¬ 
bility policy of defendant for pur¬ 
poses of determining defendant’s 
financial condition but were entitled 
to opportunity to examine policy of 
their alleged tort-feasor on broad 
viewpoint that it was relevant to 
subject matter of litigation. 

U.S.—Brackett v. Woodall Food Prod¬ 
ucts, D.C.Tenn., 12 F.R.D. 4. 
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circumstances the production of such a policy has 
been denied.®^ 

§ 723- Medical and Hospital Reports and 
Records 

Except In so far as they may be privileged, the 
production for inspection of medical and hospital reports 
and records pertaining to the diagnosis, care, and medical 
treatments of persons involved In the action may be 
required. 

Except in so far as the records or reports may be 
privileged,s5 where the requisites for the production 
of documents for inspection, copying, and photo¬ 
graphing under Rule 34 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., discussed supra § 705, 
are present, such production may be required as to 
medical and hospital reports and records pertaining 


to the diagnosis, care, and medical treatment of 
persons involved in the action.^® Thus, in personal 
injury actions, if a written report by defendant’s 
physician of an examination of plaintiff is in de¬ 
fendant’s possession, plaintiff is entitled to its pro¬ 
duction for inspection, copying, or photographing.87 
Likewise, under certain conditions defendant may 
be entitled to inspect and copy doctor’s reports made 

to plaintiff.^ 8 

On the other hand, a motion for the production 
of medical or hospital records and papers will be 
denied where one or more of the essential requi¬ 
sites for such a motion under Rule 34 are lacking.*^ 
Thus, a motion for the production of medical or 
hospital records or reports will be denied where good 
cause therefor is not shown and a motion for the 


84. NeltlLer party’s posltlou affected 
Defendant’s public liability policy 

on automobile would not affect posi¬ 
tion of either party in action for in¬ 
juries Involved in collision, and plain¬ 
tiff could not make defendants pro¬ 
duce it by discovery procedure, not- 
withstandlngr disclosure would give 
advantages to plaintiff. 

U.S.—McClure v. Boeger, D.C.Pa., 105 
P.Supp. 612. 

85. XJ.S.—^Bohlln v. Brass Rail, Inc., 
D.aiSr.T., 20 F.R.D. 224. 

D.C,—Sher v. De Haven, 199 F.2d 
777, 91 U.S.APP.D.C. 257, 36 A.L.R. 
2d 937, certiorari denied 78 S.Ct. 
797, 345 U.S. 936, 97 L.Ed. 637. 
Preparation for litigation 

Where plaintiff’s examination by 
his own physicians is part of his 
preparation for trial, defendant, mov¬ 
ing for production of medical rec¬ 
ords of plaintiff, would be entitled 
to a copy of the history given by 
plaintiff to doctor, but would not be 
entitled to be furnished with findings 
or conclusions of plaintiff’s experts. 
XJ.S.— Currie v. Moor e-McCormack 
Lines, Inc., D.C.Mass., 23 F.R.D. 
660. 

X&eports held not for use in litigation 
In action for damages to train, 
medical reports, prepared and filed 
with railroad company concerning in¬ 
juries suffered by railroad employees 
in train accident, that were prepared 
as a routine matter and not for use 
In an existing or intended action 
months before action for damages to 
train was instituted were not privi¬ 
leged, and defendant was entitled to 
their production. 

U.S.—^Pennsylvania R. Co. v. Julian, 
D.C.Del., 10 F.R.D. 452. 

Physiciau-patlelLt privilege waived 
By itself taking deposition of phy¬ 
sician attached to staff of Veterans’ 
Administration who had previously 
examined alleged killer, government 
waived any privilege New York Civil 


Practice Act might accord, on grounds 
of physician-patient privilege, to Vet¬ 
erans’ Administration files in action 
to recover under Federal Tort Claims 
Act for death of plaintiffs’ decedent 
at hands of mentally deranged war 
veteran. 

U.S.—Fahey v. U. S., D.C.N.Y., 18 F.R. 
D. 231. 

86. U.S.—Currie v. Moor e-McCor¬ 
mack Lines, Inc., D.C.Mass., 23 F. 
R.!). 660—Stone v. Marine Trans¬ 
port Lines, Inc., D.C.Md., 23 F.R.D. 
222—Pennsylvania R. Co. v. Julian, 
D.C.Del., 10 F.R.D. 452. 

87. U.S.—Brown v. New York, N. H. 
& H. R. Co., D.C,N.T., 17 F.R.D. 324 
—Coriell V. Cosmopolitan Tourist 
Co., D.C.N.Y., 10 F.R.D. 442—Gor¬ 
don V. Pennsylvania R. Co., D.C. 
Pa., 5 F.R.D. 510—^Barreca v. Penn¬ 
sylvania R. Co., D.C.N.Y., 5 F.R.D. 
391—^Dugger v. Baltimore & O. R. 
Co., D.C.N.Y., 6 P.R.D. 834—Lip¬ 
shits V. Bleyhl, D.C.N.Y., 6 F.R.D. 
225. 

Bzamination before Utigatlou 
Defendant, sued for damages with 
respect to use of hair dye, would be 
required to produce and permit plain¬ 
tiffs to Inspect and copy report of 
physician who examined one of plain¬ 
tiffs at request of defendant or de¬ 
fendant’s Insurance carrier before 
suit was instituted and before pres¬ 
ent attorney was retained by plain¬ 
tiffs. 

U.S.—Gillig V. Bymart-Tintair, Inc., 
D.C.N.Y., 16 F.R.D. 393. 

Plaintiff’s disolosnre of medloal evi¬ 
dence 

(1) Where party in personal injury 
action submitted to medical examina¬ 
tion at request of defendant and pro¬ 
vided defendant with copies of med¬ 
ical reports in his possession, even 
though defendant’s attorney refused 
to permit examination or copying of 
medical reports received by defend¬ 
ant, party’s full disclosure of his j 
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I medical evidence entitled him to In- 
I spect medical reports received by de¬ 
fendant under rule relating to dis¬ 
covery and production of documents 
and things for Inspection, copying, or 
photographing. 

U.S.—Dumas v. Pennsylvania R. Co., 
D.aOhio, 11 F.R.D. 496. 

(2) Plaintiff, in personal injury ac¬ 
tion, being willing to exchange phy¬ 
sicians’ reports was entitled to order 
requiring production of copies of re¬ 
ports made by physicians to defend¬ 
ant. 

U.S.—Gordon v. Pennsylvania R. Co., 
D.C Pa., 5 P.R.D. 510. 

Actions against shipowner by seaman 
U.S.—^Vermilyea v. Chesapeake & O. 
Ry. Co., D.C.Mich., 11 F.R.D. 255— 
Bifferato v. States Marine Corp. of 
Delaware, D.C.NY., 11 F.R.D. 44— 
Mulligan v. Eastern S. S. Lines, D. 

C. Mo., 6 FR.D. 601. 

88. U.S.—Currie v. Moore-McCor- 
mack Lines, Inc., D.C.Mass., 23 F.R. 

D. 660—Cox V. Pennsylvania R. Co., 
D.C.N.Y., 9 P.R.D. 517. 

89. U.S.—-Lawrence v, Nutter, C.A. 
Va., 203 F.2d 540. 

Dellameo v. Great Lakes S. S. 
Co., D.aOhio, 9 P.R.D. 77. 

90. U.S.—^Blalr v. Travelers Ins. Co., 
D.C.MO., 9 P,R.D. 99. 

Two medical reports available 
Where, prior to commencement of 
action for personal injuries, plaintiff, 
at defendant’s request, voluntarily 
submitted to physical examination by 
physician of defendant's choice, and, 
after suit was filed, federal district 
court granted defendant’s motion to 
require plaintiff to submit to another 
physical examination, and plaintiff 
did so, district court did not err in 
denying defendant's motion to re¬ 
quire plaintiff to produce for benefit 
of defendant reports of plaintiff’s 
physicians under Federal Rule of 
Civil Procedure providing for pro¬ 
duction of documents on motion of 
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production of medical or hospital records and papers 
will be denied where, by the exercise of a reasonable 
amount of diligence, the moving party would have 
every opportunity of securing the information,^! 
or the records were not in the possession, custody, 
or control of the other party,^2 3^3 where they were 
primarily under the control of the moving party.93 

Right to reports under Rule 35, Under Rule 35 
of the Federal Rules of Civil Procedure, 28 U.S.C.A., 
as discussed infra § 754, the court may order a party 
to submit to a physical or mental examination by a 
physician, after which the person examined is en¬ 
titled to receive a copy of the physician’s report from 
the person who sought the examination, who, under 
the Rule, may be entitled to receive reports, from the 
person examined, of other examinations which such 
person has undergone. Whether a party seeking to 
obtain the reports of physicians who examined him 
at the request of the other party should proceed 
under Rule 34 or under Rule 35 may be a substantial 

question.34 


§ 724. Reports of Tests and Investigations 

Whether the reports and records of experts or Investi¬ 
gators as to tests or investigations made by them will 
be required to be produced for inspection depends on the 
circumstances of the case, such as whether the material 
Is available to the moving party, whether it is part of 
the attorney’s work product, and whether the requisite 
elements of a motion for production are present. 

Ordinarily the reports and records of experts or 
investigators as to tests and investigations made by 
them are not required to be produced for inspection 
and copying,95 at least where the material, which 
is the subject of the report, is available to the mov¬ 
ing party,96 and especially where it is part of the 
attorney’s work product.^ 7 Certainly, production 
of such reports will be denied where the requisite 
elements of a motion for such production are lack- 
ing.38 

On the other hand, in some instances, where cir¬ 
cumstances warrant it, a report or record of a test 
or investigation may be required to be produced,®® 
at least where it is not part of the work of an at- 


any party showing good cause there¬ 
for. 

U.S.—Banning v. Phelps, C.A.Vt., 249 
P.2d 47. 

91. U.S.—^Dellameo v. Great Lakes 
S. S. Co., D.aOhio, 9 F.R.D. 77. 

92. U.S.—Reeves v. Pennsylvania R. 
Co., I).C.Del., 80 F.Supp. 107. 

93. U S.—^Dellameo v. Great Lakes S. 
S. Co., D.aOhio, 9 P.R.D, 77. 

94. U.S.—Bohlin v. Brass Rail, Inc., 
D.C.N.Y., 20 F.R.D. 224. 

95. U.S—Coleman Co. v. Gray, C.A. 
Kan., 192 P.2d 266, certiorari de¬ 
nied 72 set. 654, 342 U.S. 943, 96 
L.Bd. 701. 

Virginia Metal Products Corp. v. 
Hartford Acc. & Indem. Co., D.C. 
N.T., 10 P.R.D. 374. 

Property right in report 

An expert witness and his employ¬ 
er have property rights in the ex¬ 
pert’s conclusions, which, while dis¬ 
coverable to the state or the govern¬ 
ment for the protection of the public, 
are not normally discoverable to a 
private party who does not pay for 
them. 

U.S.—^Walsh V. Reynolds Metals Co., 
D.C.N.J., 15 P.R.D. 376. 

Detective’s report 

In action for alleged false state¬ 
ments made by defendant to dece¬ 
dent, Inducing decedent to revoke will 
in which provision had been made for 
plaintiff, plaintiff was not entitled, as 
of right, to production of report pre¬ 
pared by detective agency of investi¬ 
gation made of plaintiff, and good 
cause would have to be shown even 
though report had allegedly led to 
revocation of will and had thus been 
prepared before plaintiff’s alleged 


cause of action arose and was not ma¬ 
terial prepared by attorney in con¬ 
templation of trial. 

U.S.—^McManus v. Harkness, D.C.N. 
Y., 11 F.R.D. 402. 

96. U.S.—Colonial Airlines v. Janas, 
D.C.N.Y., 13 F.R.D. 199. 

Report on. gas stove 
Administrator of intestate, whose 
death had been caused by gas stove 
explosion, was not entitled to discov¬ 
ery of heating expert’s conclusions, 
which were based on facts ascer¬ 
tained by expert’s examination of gas 
stove equipment after explosion, and 
which were in expert’s written re¬ 
port to adverse party, where admin¬ 
istrator could obtain his own ex¬ 
pert conclusions on basis of objec¬ 
tive facts permitted to be discovered 
from expert's written report. 

U.S.—^Walsh v. Reynolds Metals Co., 
D.C.N.J., 15 F.R.D. 376. 

97. U.S.—Schuyler v. United Air 
Lines, D.C.Pa., 10 F.R.D. 111. 

ZntentioxL of BtUe 

Federal Rule relating to discovery 
and production of documents and 
tilings for inspection, copying, or 
photographing was not Intended to 
make available the results of a par¬ 
ty’s Investigations in preparing for 
trial. 

U.S.—Midland Steel Products Co. v. 
Clark Equipment Co., D.C.Mich., 7 
F.R,D. 132. 

98. U.S.—^Diniero v. U. S. Lines Co., 
D.C.N.Y., 21 P.R.D. 316. 

Reports of tests of sewer lines 

other than those constructed by con¬ 
tractor bringing action would not be 
granted unless shown to be proper 
and necessary. 


U.S.—B. Totonelly Sons v. Town of 
Fairfield, D.C.Conn., 122 F.Supp. 
849. 

Matter not germane 
Defendant’s motion to Inspect 
plaintiff’s test records and reports 
relating to a determination of the in¬ 
secticidal activity of each compound 
found to be present in Thanite would 
be denied where “insecticidal activi¬ 
ty" did not appear to be germane to 
the matters in suit and defendant had 
samples of plaintiff’s product and 
could make an examination in order 
to support its position. 

U.S.—^Hercules Powder Co. v. Rohm 
& Haas Co., D.C.Del., 4 P.R.D. 462. 
No test mxLS made 
A corporation, suing for damages 
because of improper workmanship in 
bleaching and drying goods should 
not be granted discovery and inspec¬ 
tion of defendant corporation’s ex¬ 
perts’ analyses, reports, and opin¬ 
ions concerning alleged discoloration 
of goods, where defendant’s vice- 
president stated under oath that no 
test or sample runs of goods were 
made. 

U.S.—Louis Weinberg Associates v. 
Monte Christ! Corp., D.C.N.Y., 11 
F.R.D. 614. 

99. U.S.—Bifferato v. States Marine 
Corp. of Del., D.C.N.Y.. 11 P.R.D. 
44. 

Examination by acooHntants 
Motion for discovery and inspection 
with respect to an item as to an ex¬ 
amination by accountants of defend¬ 
ant made prior to suit to ascertain 
the full amount of loss of plaintiff 
on a fidelity bond would be granted, 
where their report formed at least 
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torney in preparation for trial,^ on a showing of 
good cause,2 in the discretion of the court.® Infor¬ 
mation acquired by an insurance company in its in¬ 
vestigation of a claim has been held not to be 
privileged even though a private investigator or ad¬ 
juster was employed for that purpose.*^ 

Where the production of an investigator’s report 
was not ordered because there was no showing that 
the investigator was unavailable for the taking of 
his deposition, the party having such report may be 
directed to furnish the moving party with the name 
and present address of the investigator or investigat¬ 
ing agency.^ 

Accident reports. While general accident reports 
have been held not required to be produced for in¬ 
spection and copying,® particularly where the requi¬ 
site elements of a motion for such production are 
lacking,7 it has been held in some instances that such 
reports will be required to be produced® on a show¬ 
ing of good cause.® In an action to recover dam¬ 
ages arising out of an automobile accident, where 
one of defendants was insured, and required by the 
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terms of his policy to prepare and submit an ac¬ 
cident report to insurer, plaintiff is entitled to have 
such accident report produced for inspection, even 
though the original report was not in the hands of 
defendant’s attorneys, but they did have a copy of 
it.io 

§ 725. Statements of Parties 

Where the conditions of Ruie 34 are satisfied, par- 
ticulariy with respect to good cause, a party, generally 
the plaintiff in a personal injury action, may be entitled- 
to have any statement he made, taken by the defendant 
or someone acting for him, produced for inspection. 

Where the essential elements required by Rule 34, 
as discussed supra § 7Q5, are present, a party, gen¬ 
erally plaintiff in a personal injury action, may be 
entitled to have any statement that he made, that 
was taken by defendant, or someone acting for de¬ 
fendant, or defendant’s insurer, produced for in¬ 
spection, copying, or photographing, since such 
statements are generally relevant and not privileg¬ 
ed,^^ at least if there are special circumstances pres¬ 
ent constituting good cause therefor.^® However, 
in the absence of good cause plaintiff is not entitled 


a part of the basis on which rested 
the defense that plaintiff knew of 
and condoned the prior dishonest acts 
of its former employee, and it was 
not denied that defendant agreed that 
a copy of the report would be fur¬ 
nished. 

U.S.—^Virginia Metal Products Corp. 
V. Hartford Acc. & Indem, Co, D.C. 

K. T., 10 F.R.D. 374. 

Analyses of foods 

U.S.—U. S. V. 5 Cases, More or Less, 
Containing “Piglia Mia Brand”, C. 
AL.Conn., 179 F.2d 619, certiorari de¬ 
nied 70 S.Ct 997, 839 U.S. 963, 94 

L. Ed. 1372. 

No opposition 

U.S.—Hefter v. National Airlines, D. 
C N.T., 14 F.R.D. 78. 

1. U.S.—^Royal Exchange Assur. v. 
McGrath, D.C.N.T., 13 F.R.D. 160. 

2. U.S.—^Kluchenac v. Oswald & 
Hess Co., D.C.Pa., 20 P.R.D. 87. 

Report of fire marshal 
Where copy of report of Alabama 
fire which destroyed insured’s goods 
had been given by state fire marshal 
to Insurance company which was de¬ 
fending action in Pennsylvania fed¬ 
eral district court on policy exclusion 
for loss resulting from any act of a 
dishonest character, necessity for In¬ 
sured whose request for a copy had 
been refused by Alabama authorities 
to resort to legal process to secure 
copy furnished good cause for re¬ 
quiring insurer to produce Its copy. 
U.S.—^Keystone Coat & Apron Mfg. 
Corp. V. Home Ins. Co. of N. T., D. 
CJPa., 21 F.R.D. 32. 


3. Boiler damage 

In action against insurer on boiler 
and machinery policy where report to 
insurer by investigator contained 
factual material and opinions con¬ 
cerning alleged accidental damage to 
insured’s boiler, such report aside 
from privileged material, was one 
that court, in its discretion, could 
require to be disclosed upon showing 
of good cause. 

U.S.—Julius Hyman & Co. v. Ameri¬ 
can Motorists Ins. Co., D.C.C 0 I 0 ., 
17 F.RD. 886. 

4. U.S.—Browner v. Firemen’s Ins. 
Co. of Newark, N. J., U.C.N.T., 9 
F.R.D. 609. 

5. U.S,—^McManus v. Harkness, D.C. 
N.Y., 11 P.R.D. 402. 

6. U.S.—Floe V. Plowden, D.C.S.C., 
10 F.R.D. 604. 

Official accident report 
In action under Federal Tort 
Claims Act, it was not an abuse of 
discretion for trial court to decline 
to permit plaintiff’s counsel to Inspect 
official investigation and report of 
accident. 

U.S—Adams v. U S., C.A.Ala., 260 F. 
2d 467. 

7. U.S.—Wilson V. David, D.C.Mich., 
21 P.R.D. 217. 

8. U.S.—Carlson v. Chisholm-Moore 
Hoist Corp., D.C.N.Y., 21 F.R.D. 144 
—Flores v. Matson Nav. Co., D.C. 
N.Y., 12 P.R.D. 262. 

9. U.S.—^Bonefond v, Borden Co., D. 
C.N.Y., 12 F.R.D. 183. 

10. U.S.—^Dennhardt v. Holman, D.C. 

Colo., 12 F.R.D. 79. I 
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11. U.S.—Price v. Levitt, D.C.N.Y., 
29 F.Supp. 164. 

Shepherd v. Castle, D.C.Mo., 20 F. 
R.D. 184—Cannon v. Aetna Freight 
Lines, D.C.Ohio, 11 F.R.D. 93—^%’ir- 
ont v. Wheeling & L. E. R. Co., D.C. 
Ohio, 10 F.RD. 45—^Kirshner v. 
Palmer, D.C NY., 7 F.R.D. 252— 
Ryan v. Lehigh Val. R. Co., D C.N. 
Y., 6 F.R.D. 399—Blank v. Great 
Northern Ry. Co., D.C.Minn., 4 F.R. 
D. 213. 

Verbatim statement or report of 
statement 

District court has discretion to 
require defendant to produce for in¬ 
spection a written statement ob¬ 
tained from plaintiff before com¬ 
mencement of suit in investigation 
of accident on which suit is based, 
provided such statement is merely 
a verbatim recordation of plaintiff’s 
account of accident and good cause 
for production thereof is shown; 
but written statement which was 
obtained from plaintiff by attorney 
associate of counsel for defendant in 
investigation of accident on which 
suit was based and which was, at 
least to some extent, the product of 
attorney’s questioning and part of 
the work product of defendant’s 
counsel in preparation of a case 
which might come to trial could not 
be obtained by plaintiff by means of 
motion to produce for inspection. 
U.S.—^Molloy V. Trawler Flying 
Cloud, D.C.Mass., 10 F.R.D. 168. 

12. U.S.—Shupe V. Pennsylvania R. 
Co., D.C.Pa., 19 F.RD. 144. 
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to the production of his statement,at least where 
he wishes the production of the original of the state¬ 
ment rather than a copyA^ 

Good cause does not exist for the production of 
plaintiff's own statements by defendant where there 
was no allegation that plaintiff could not recall the 
facts of the accident,or that he was under a dis¬ 
ability when the statement was taken.i® While it 
has been held that good cause is shown for the pro¬ 
duction of plaintiff's statement where plaintiff had 
not secured counsel at the time he made the state¬ 
ment,^*^ it has also been held that that was not good 
cause.i* 

It has been stated that good cause is not shown 
for the production of a statement made by a party 
who claimed inability to remember the contents of 
the statement because of the lapse of time and his 
physical condition at the time it was made, where he 
did not show fraud, overreaching, or disability.!^ 
However, good cause has been held to exist, and pro¬ 
duction of the statement required, where plaintiff 
was under some disability at the time he made the 
statement,20 as where the statement was taken at 


the time of the accident and plaintiff was the subject 
of the physical and emotional involvements that oc- 
curred.2i 

An allegation that a party has grounds to believe 
that his statement has been fraudulently altered con¬ 
stitutes good cause.22 

§ 726. Statements of Witnesses 

Statements of witnesses in the possession of one 
party may be required to be produced for the inspection 
of the other party where good cause is shown; and good 
cause, In this connection, generally means that the In¬ 
formation sought is unavailable to the moving party 
through other means, as where the witnesses are un¬ 
known, or can't be found or reached, or, if known, refuse 
or are unable to make a statement to the moving party. 

Under Rule 34 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., a party is not entitled as a mat¬ 
ter of right to copies of statements of witnesses 
taken by his adversary. 23 However, statements of 
witnesses, in the possession of one party, which are 
not part of a lawyer's work product, may be re¬ 
quired to be produced for the inspection of the other 
party where good cause is shown^^ and other re- 


13. U.S.—Taylor v. Central K. Co. 
of New Jersey, D.C.N.Y., 21 P.R.D. 
112—Shupe V. Pennsylvania R. Co., 
D.C.Pa., 19 F.R.D. 144—Helverson 
V. J. J. Newberry Co., D.C.Mo., 16 
F.R.D. 330—Szymanski v. New 
York, N. H. & H. R. Co., D.C. 
N.Y., 14 F.R.D. 82—Palensar v. 
Isthmian S S. Co., D.C.N.Y., 11 F. 
RD. 552—^Hudalla v. Chicago, M., 
St. P. & P. R. Co., D.C.Minn., 10 
FRD. 363—Gordon v. Pennsylva¬ 
nia R. Co., D.C.Pa., 5 F.R.D. 510. 

D.C —Safeway Stores v. Reynolds, 
176 F.2d 476, 85 U.S.App.D.C. 194. 

14. U.S.—^Nedimyer v. Pennsylvania 
R. Co., DC.Pa., 6 F.R.D. 21. 

15. U.S.~Diniero v. XT. S. Lines Co., 
D.CN.Y., 21 F.R.D. 316—Taylor v. 
Central R. Co. of New Jersey, D.C, 
N.Y., 21 F.R.D. 112. 

Interview in law office 

Where plaintiff knew he was in a 
law office and was being- interviewed 
by an attorney when he gave his 
account of accident on which sub¬ 
sequently instituted suit was based, 
completed statement was read back 
to him, and he had adequate knowl¬ 
edge of all that had occurred at the 
interview, sufficient cause was not 
shown for requiring defendant to 
produce for Inspection by plaintiff 
written statement which was the 
result of information thus obtained 
from plaintiff. 

U.S.—Molloy V. Trawler Flying 
Cloud, D.C-Mass., 10 F.R.D. 158. 

16. U.S.—Diniero v. U. S. Lines Co., 
D.C.N.Y., 21 F.R.D. 316—Taylor v. 
Central R. Co. of New Jersey, D.C. 


N.Y., 21 F.R.D. 112—^Blfferato v. 
States Marine Corp. of Delaware, 
D.C.N.Y., 11 F.R.D. 44. 

17. U.S.—Novlck V. Pennsylvania R. 
Co., D.C.Pa., 18 P.R.D. 296—Miehle 
V. U. S., DC.N.Y., 11 P.R.D. 682. 

Death of plaintiff's decedent 

Failure to give plaintiff's decedent 
a copy of statement obtained from 
him by defendant at a time when 
decedent was not represented by 
counsel and his death before coun¬ 
sel was obtained so that counsel 
could not ascertain from him the 
nature or contents of statement con¬ 
stituted good cause for requiring de¬ 
fendant to produce such statement 
for Inspection and copying. 

U.S.—Burns v. Philadelphia Transp. 

Co., D.C.Pa., 113 F.Supp. 48. 
During hospital confinement 
Where plaintiff in personal Injury 
action had given statement to de¬ 
fendant during period of his hospi¬ 
tal confinement and at time when he 
was not yet represented by counsel, 
he could require production of such 
statement for inspection in order 
that his counsel be advised of any 
admission contained therein. 

U.S.—Goldner v. Chicago & N. W. 
Ry. System, D.C.I11., 13 P.R.D. 326. 

18. Dack of counsel and other mat¬ 
ters 

Motion for production of state¬ 
ment, signed by a plaintiff and giv¬ 
en to a representative of defendant's 
insurer, on grounds that statement 
would help plaintiffs to Identify and 
locate witnesses to accident, that 
plaintiff was not represented by | 
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counsel and did not receive a copy 
of the statements, that statements 
might be subject to double inter¬ 
pretation and that date when plain¬ 
tiffs first made a claim could be as¬ 
certained, would be denied for a lack 
of showing of good cause. 

U.S.—Bixler v. Proctor Academy, D. 
C.N.H., 15 F.R.D. 503. 

19. U.S.—Raudenbush v. Reading 
Co., DC Pa., 9 F.R.D. 670. 

20. Plaintiff under infiuence of mor¬ 
phine 

Motion for copies of statements 
taken from plaintiffs by defendant 
alleging that plaintiff was under 
the infiuence of morphine adminis¬ 
tered by physicians would be grant¬ 
ed where defendant stated t^at he 
was not in a position to affirm or de¬ 
ny that allegation 

U S.—^Irvine v. Safeway Trails, D.C. 
Pa., 10 P.R.D. 686. 

21. U.S.—^Brown v. New York, N. H. 
& H. R. Co., DC.N.Y., 17 F.R.D. 
324. 

22. U.S.—^Nedimyer v. Pennsylvania 
R. Co., D.C.Pa., 6 F.R.D. 21. 

23. U.S.—^Aetna Life Ins. Co. v. Lit¬ 
tle Rock Basket Co., D.C.Ark., 14 
F.R.D. 383—Hudalla v. Chicago, 
M., St. P. & P. R. Co., D.C.Minn., 
10 F.R.D. 363. 

24. U.S.—^Bernstein v. U. S., C.A. 
Colo., 266 F.2d 697, certiorari dis¬ 
missed 79 S.Ct. 296, 358 U.S. 924, 
3 L.Ed.2d 298—^Mitchell v. Bass, 
C.A.Ark., 262 F.2d 613—Hauger v. 
Chicago, R. I. & P. R. Co., C.A. 
Ill., 216 P.2d 601—^Atlantic Grey- 
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quirements of the Rule are satisfied.^S On the other 
hand, except in so far as the other party may make 
no objection to the production of witnesses’ state¬ 
ments, in which case the production may be ordered 
even though no showing of good cause, or inability 
to obtain the information otherwise, is made,26 
where good cause is not shown the court will not 
order the production of statements of witnesses,27 
or, at least, not the originals of such statements.28 
In fact, it has been said that such statements of 
prospective witnesses are only protected against dis¬ 
closure if the adverse party cannot show good cause 


for their production.25 

Since the supreme court decision in Hickman v. 
Taylor,20 the cases vary as to what constitutes good 
cause under Rule 34 with respect to statements re¬ 
lating to accidents.2i In passing on the motion to 
produce such statements the court has wide discre¬ 
tion in determining whether good cause to produce 
exists,22 and must take cognizance of all considera¬ 
tions in making its determination.23 

Generally, circumstances of an exceptional nature 
must be shown in order to establish good cause.24 


hound Corp. v. Lauritzen, C.A. 
Tenn., 182 F.2d 540. 

Yates V. Dann, D.C.Del., 167 F. 
Supp. 174—Colpai v. Hetterick, D. 
C.N.Y., 40 F.Supp. 350, 

Wilson V. David, D.C.Mlch., 21 
F.R.D. 217—^Roach v. Boston Tow 
Boat Co., D.aMass., 19 F.R.D. 267 
—^De Gaetano v. Frank A. Clendan- 
lel, Inc., D.C.Del., 15 F.R.D. 114— 
Durkin v. Pet Milk Co., D.C.Ark., 
14 P.R.D. 385—Aetna Life Ins. Co. 
V. Little Rock Basket Co., D.C.Ark., 
14 P.R.D. 383—Panella v. Balti¬ 
more & O. R. Co., D.C.Ohio, 14 F. 
R.D. 196—^Meadows v. Southern 
Ry. Co., D.CTenn., 14 F.R.D. 164 
—^Brookshire v. Pennsylvania R. 
Co., D.COhio, 14 F.R.D. 154—Gold- 
ner v. Chicago & N. W. Ry. Sys¬ 
tem, D.C.I11., 13 P.R.D. 326—Knab 
V. Pennsylvania R. Co., D.C.Pa., 12 
P.R.D. 106—^Tower v. Southern 
Pac. Co., D.C.Cal., 11 P.R.D. 174— 
Cannon v. Aetna Freight Lines, D. 
C.Ohlo, 11 F.R.D. 93—^Irvine v. 
Safeway Trails, D.C.Pa., 10 P.R,D. 
586—^Brauner v, XJ. S., D.C.Pa., 10 
F,R,D. 468, affirmed, C-Au, 192 F. 
2d 987, reversed on other grounds 
73 S.Ct. 528, 346 U.S. 1, 97 L.Bd. 
727, 32 A.L.R.2d 382—Hudalla v. 
Chicago, M., St. P. & P. R. Co., D. 

C. Minn., 10 F.R.D. 363—^Herbst v. 
Chicago, R. I. & P. R. Co,, D.C. 
Iowa, 10 F.B.D, 14—Thomas v. 
Pennsylvania R. Co., D.C.N.Y., 7 F. 
R.D. 610—Wild V. Payson, D.C.N, 

T., 7 F.R.D. 495—^Morrone v. South¬ 
ern Pac. Co., D.C.Cal., 7 P.R.D. 214 
—Gordon v. Pennsylvania R. Co., 

D. C.Pa., 5 F.R.D. 610—Leach v. 
Grief Broa Cooperage Corporation, 
D.C.Miss., 2 P.R.D. 444—Matthies 
v. Peter F. Connolly Co., D.C.N.Y., 
2 F.R.D. 277. 

D.C.—Seals v. Capital Transit Co., 
D.C., 1 P.R.D. 133. 

Uo right to secrete facts 

Fact that one party to action ob¬ 
tains facts by taking statements 
or otherwise before adverse party 
does so gives first party no inherent 
right to secrete such facts and with¬ 
hold them from adverse party, and 
court should order production there¬ 
of, if adverse party demonstrates 
good cause therefor. 


U.S.—Durkin v. Pet Milk Co., D.C. 

Ark., 14 P.R.D. 386. 

Dlsoretloii of coort 
U.S.—Hickman v. Taylor, D.C.Pa., 
4 P.R.D. 479, reversed on other 
grounds, C.C.A., 153 F.2d 212, af¬ 
firmed 67 S.Ct. 386, 329 U.S. 496, 
91 L.Ed. 461. 

Good cause negated by nature of 
depositions 

Where deposition taken of wit¬ 
nesses disclosed that the whole aura 
surrounding their taking mocked the 
orderly process of a fair hearing, 
motion for production of statements 
of witnesses was denied for lack of 
showing of good cause. 

U.S.—^Helselmoyer v. Pennsylvania R. 

Co.. D.C.Pa., 17 F.R.D. 88. 

Necessity or iujtistice 
Party seeking production of state¬ 
ments of witnesses obtained by ad¬ 
verse party must make a showing 
of necessity thereof or claim that 
denial of such production would un¬ 
duly prejudice preparation of his 
case or cause hardship or Injustica 
U.S,—^Hanke v. Milwaukee Elec. Ry. 
& Transport Co., D.C.Wis., 7 F.R. 
D. 640. 

25. U.S.—^Bernstein v. U. S., C.A. 
Colo., 266 P.2d 697, certiorari dis¬ 
missed 79 S.Ct. 296, 368 U.S. 924, 
8 L.Ed.2d 298. 

26. U.S,—Dinlero v. U. S. Lines Co., 
D.C.N.Y., 21 F.R.D. 316. 

27- U.S —^Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 496, 91 L. 
Ed. 461. 

Bohlin V, Brass Rail, Inc., D.C. 
N.Y., 20 P.R.D. 224—Watn v. Penn¬ 
sylvania R. R., D.C.Pa., 19 P.R.D. 
368—^Hilton v. Contiship Corp., D. 

C. N.Y., 16 P.R.D. 463—Helverson 
v. J. J. Newberry Co., D.C.Mo., 16 
P.R.D. 330—Scourtes v. Fred W. 
Albrecht Grocery Co., D.C.Ohlo, 16 
F.RD. 55—^Durkin v. Pet Milk Co., 

D. C.Ark., 14 F.R.D. 385—Knab v. 
Pennsylvania R. Co., D.C.Pa., 12 
F.R.D. 106—Cannon v. Aetna 
Freight Lines, D.C.Ohio, 11 F.R. 
D. 93—Shank v. Associated Trans¬ 
port, D.C.Pa., 10 F.RD. 472—Herbst 

V. Chicago, R. I. & P. R, Co., D.C. 
Iowa, 10 F.R.D. 14—^Reeves v. 
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Pennsylvania R. Co., D.C.Del., 8 
P.R.D. 616—Hanke v. Milwaukee 
Elec. Ry. & Transport Co., D.C. 
Wls., 7 F.R.D. 640—Stark v. Amer¬ 
ican Dredging Co., D.C.Pa., 3 F.R. 
D. 300. 

Ability to plead or prepare for trial 
Where it appeared that sufficient 
information was presently available 
to defendant from which he could 
make additional answer or prepare 
for trial, his motion to require pro¬ 
duction of certain statements of 
plaintiffs witnesses prior to trial 
would be denied. 

U.S.—U. S. V. Sun Oil Co., D.C.Pa., 16 
F.RD. 633. 

28. U.S.—^Nedimyer v. Pennsylvania 
R Co., D.aPa., 6 P.R.D. 21. 

29. U.S.—^Bifferato v. States Marine 
Corp. of Delaware, D.C.N.Y., 11 F. 
RD. 44. 

30. U.S.—^Hickman v. Taylor, Pa., 67 
S.Ct. 386, 329 U.S. 495, 91 L.Ed. 
461. 

31. U.S.—^Brown v. New York, N. 
H. & H. R Co., D.C.N.Y., 17 F.R 
D. 324. 

32. U.S.—^New York Cent. R. Co. 
V. Carr, C.A.W.Va., 251 F.2d 433. 

Brauner v. U. S., D.C.Pa., 10 F. 
RD. 468, affirmed, C.A., 192 F.2d 
987, reversed on other grounds 73 
S,Ct. 628, 345 U.S. 1. 97 L.Ed. 727, 
32 A.L.R2d 382. 

33. Burdens, expense, and inconven¬ 
ience to plaintiffs Involved in tak¬ 
ing depositions of witnesses should 
be considered by district court in 
passing on motion to require de¬ 
fendant to produce written state¬ 
ments of such witnesses, although 
such considerations, of themselves, 
do not necessarily establish good 
cause for production of statements. 
U.S.—Brauner v. U. S., supra. 

34. U.S.—^Hauger v. Chicago, R. I. & 
P. R Co., C.A.I11., 216 P.2d 601. 

Brauner v. U. S., D.C.Pa., 10 F. 

R. D. 468, affirmed, C.A., 192 F.2d 
987, reversed on other grounds 73 

S. Ct. 628, 346 U.S. 1, 97 L.Ed. 727, 
32 A.L.R2d 382. 

Ozief-stricken parents 

In action for death of child struck 
by defendant's bus, statement by 



35A C.J.S, 


FEDERAL CIVIL PROCEDURE § 726 


Mere general allegations of conclusions as to good 
cause and the necessity of the statements properly to 
prepare for trial are insufficient and mere general 
allegations that the statement sought is in the pos¬ 
session of the other party, is not readily accessible 
to the movant, is evidence material to the issue, and 
is essential to movant's preparation of his case, do 
not establish good cause.36 Thus, before the pro¬ 
duction of witnesses' statements for inspection, copy¬ 
ing, or photographing will be required, it must ap¬ 
pear that the witness has died, or cannot be located, 
or refuses to give any information;37 and the mov¬ 
ing party must show a bona fide attempt to obtain 


the information by independent investigation38 or 
inability to do so.39 The moving party must show 
just what efforts he has made to find the witness 
whose statement is sought;^® and a mere statement 
that he has made extensive efforts to find the wit¬ 
ness is insufficient.^! 

To show good cause it must appear at least that 
the information sought is unavailable through other 
means.‘^3 Thus, there may be good cause for the 
production of statements or reports made by wit¬ 
nesses to an opposite party where such material is 
unavailable elsewhere,^3 as where the witnesses are 


plaintiffs that because of the severe 
injury and subsequent death of their 
child they were prostrated and grief- 
stricken for some period of time fol¬ 
lowing accident, and as such were 
not provided with an opportunity 
immediately to retain counsel and 
obtain for themselves an intimate 
knowledge of facts surrounding ac¬ 
cident, showed sufficient good cause 
for a production and inspection of a 
report made by bus driver to de¬ 
fendant concerning accident which 
was in defendant’s hands. 

U.S.—^Dulansky v. lowa-Illlnois Gas 
& Elec. Co., D.C.Iowa, 10 F.ILD. 
146. 

Xuability of plaintiff to investigate 
accident at time of its occurrence 
because he was rendered unconscious 
for approximately thirty days, and 
was hospitalized for three months, 
was held to constitute good cause 
for the production of statements of 
witnesses. 

U.S.—^Henderson v. Southern Ry. Co., 
D.C.Tenn., 17 F.R.D. 349. 

Statement made ten years after ac¬ 
cident 

Where a key witness, who had not 
appeared at first trial of personal in¬ 
jury action, gave a statement adverse 
to plaintiff some ten years after ac¬ 
cident, plaintiff was entitled to order 
under Federal Rule requiring de¬ 
fendants to produce for inspection 
and copying a statement obtained 
from same witness shortly after ac¬ 
cident, the contents of which were 
unknown to plaintiff. 

U.S.—^Yates v. Dann, D.C.I>el., 167 F. 
Supp. 174. 

35. U.S.—^Karttunen v. Brytrans, 
Inc., D.C.N.Y., 14 F.R.D. 23—Flores 
v. Matson Nav. Co., D.C.N.Y., 12 
F.R.D. 262. 

36. U.S.—Hudalla v. Chicago, M., St. 
P. & P. R. Co., D.C.Minn., 10 F. 
R.D. 363. 

87. U.S.—^Brown v. New York, N. H. 
& H. R. Co., D.C.N.Y., 17 F.R.D. 
324—Goldner v. Chicago & N. W. 
Ry. System, D.C.I11., 13 F.R.D. 826. 

38. U.S.—^Hilton v, Contishlp Corp., 
D.C.N.Y., 16 F.R.D. 453—Meadows 


V. Southern Ry. Co., D.C.Tenn., 14 
P.R.D. 164—Goldner v. Chicago & 
N. W. Ry. System, D.C.I11., 13 F.R. 
D. 326. 

39. U.S.—^Henderson v. Southern Ry. 
Co., D.C.Tenn., 17 P.R.D. 349— 
Viront v. Wheeling & L. E. R. Co., 
D.C.Ohio. 10 F.R.D. 46. 

Attorneys unable to investigate 
Where defendant denied any knowl¬ 
edge of accident giving rise to liti¬ 
gation and his attorneys were un¬ 
able to investigate the accident 
properly, and attorneys for plaintiff, 
who had previously filed action 
against a third party, had made a 
thorough Investigation, defendant 
was entitled to an order for the pro¬ 
duction for defendant to examine and 
copy all statements of witnesses, 
not privileged, which contained evi¬ 
dence or matters relating to action, 
or accident giving rise thereto, and 
to all papers, records, reports, let¬ 
ters, notes, and memoranda, not 
privileged, which disclosed oral state¬ 
ments made by witnesses to such ac¬ 
cident. 

U.S.—Lindsay v. Prince, D.C.Ohio, 8 
P.R.D. 233. 

Ezclnsive opportunity 
Where much of the information 
concerning accident on which action 
under Federal Employers’ Liability 
Act was based was within the ex¬ 
clusive knowledge of defendant rail¬ 
road company because it alone had 
an opportunity to take statements 
of witnesses at time of accident and 
testimony of Injured employee had 
been lost by his death, administra¬ 
trix of estate of deceased employee 
was entitled to production of state¬ 
ments of witnesses taken by defend¬ 
ant railroad company for inspection 
and copying. 

U.S.—^Hesch V. Brie R. Co., D.C.Ohlo, 
14 P.R.D. 618. 

Information obtained by expert 
Where, due to disassembly of au¬ 
tomobile Involved for purpose of 
making Inspection and examination 
on which statement of plaintiff’s ex¬ 
pert was based, defendant was not 
in position to obtain information ob¬ 
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tained by expert, except from ex¬ 
pert's statement, unless such infor¬ 
mation might be secured by taking 
expert’s deposition, plaintiff would 
be required to furnish defendant 
with such statement or a true copy 
thereof. 

U.S.—Golden v. R. J. Schofield Mo¬ 
tors, D.C.Ohio, 14 F.R.D. 621. 

40. U.S.—Grogan v. Pennsylvania R. 
Co., D.C.N.Y., 11 P.R.D. 342. 

41. U.S.—Grogan v. Pennsylvania R. 
Co., supra. 

42. U.S.—Tandy & Allen Const. Co. 
V. Peerless Cas. Co., D.C.N.Y., 20 
P.R.D. 223—^Viront v. Wheeling & 
L. B. R. Co., D.aOhio, 10 P.R.D. 
46. 

Taking of deposition impracticable 
U.S.—Brookshire v. Pennsylvania R. 
Co., D.aOhio, 14 P.R.D. 154. 

43. U.S.—^Marks v. Gas Service Co., 
D.C.Mo., 168 F.Supp. 487. 

Meadows v. Southern Ry. Co., D. 

C. Tenn., 14 F.R.D. 164—Goldner v. 
Chicago & N. W. Ry. System, D.C. 
Ill., 13 P.R.D. 326—Palensar v. 
Isthmian S. S. Co., D.C.N.Y., 11 F. 
R.D. 652—Cannon v. .<Etna Freight 
Lines, D.C.Ohio, 11 F.R D. 93— 
Floe V. Plowden, D.C.S.C., 10 F.R. 

D. 604. 

D.C.—^Newell v. Capital Transit Co., 
D.C., 7 F.R.D. 732. 

Findings of technicians 
In action against gas company for 
injuries resulting from escape of 
gas, causing fire, there was good 
cause for requiring gas company to 
produce document comprising find¬ 
ings made by technicians in investi¬ 
gation within few hours after the 
fire, including tests conducted in 
critical areas, where such material 
was unavailable elsewhere, and even 
though gas company had supplied 
names of persons conducting tests, 
one of the investigators testified that 
he could not recall specific results 
of the tests. 

U.S.—^Marks v. Gas Service Co., D.C. 

Mo., 168 F.Supp. 487. 

Korean hostilities 
Where plaintiff’s attempt to dis¬ 
cover facts from local witnesses had 
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unknown, or cannot be found or reached,or, if of witnesses will be denied where it appears that it 

known, refuse or are unable to make a statement or should not be difficult for the moving party to ascer- 

report to the moving party.'^s Grounds for believing tain the identity of the witnesses and obtain state- 

that the statements of witnesses have been fraudu- ments or depositions from them.^® Likewise, good 

lently tampered with constitute good cause for the cause for the production of statements made by wit- 

production of such statements.46 nesses to an opposite party generally is not shown 

On the other hand, a motion for the production it appears that the witnesses are known and are 
of witnesses’ statements will be denied where the available to the party moving for the pro- 

witnesses are equally available to the moving party,« d«<=tion thereof,50 or unless it is shown that the wit- 
although the other party may be required to furnish nesses are unavailable to the moving party, or that 
the moving party with the names of the witnesses there are other circumstances constituting good 
and a motion seeking copies of written statements cause.®^ Where statements or depositions of the 


been thwarted by military action in 
Korea and his counsel in Korea had 
not been heard from since outbreak 
of hostilities, discovery of statement 
in defendants’ possession, which 
statement was made by witness in 
Korea, would be allowed. 

XJ.S.—Weiss V. Isbrandtsen S. S. Co., 
D.C.N.T., 12 F.R.D. 256. 

44. XJ.S.—^Marks v. Gas Service Co., 
D.C.MO., 168 F.Supp. 487. 

Roach V. Boston Tow Boat Co., 
D.C.Mass., 19 F.RD. 267—^Meadows 
V. Southern Ry. Co., D.C.Tenn., 14 
F.R.D. 164—Goldner v. Chicago & 
N. W. Ry. System. D,C.I11.. 13 F. 
RD. 326—Cannon v. Aetna Freight 
Lines, D.C.Ohio, 11 F.R.D. 92— 
Morrone v. Southern Pac. Co., D.C. 
Cal., 7 F.R.D. 214. 

D.C.—Scourtes v. Fred W. Albrecht 
Grocery Co., D.C., 16 F.R.D. 65. 
Witness in armed forces 
Where driver of defendant’s auto¬ 
mobile proved to be unavailable for 
examination by plaintiff due to ab¬ 
sence from the Jurisdiction while on 
duty with the armed forces of the 
United States, statement made by 
such driver to defendant’s insurer 
would be ordered produced for plain¬ 
tiff in accordance with her motion 
unless defendant, within thirty days 
from order, filed an affidavit stating 
driver was residing within the Ju¬ 
risdiction of the court and giving his 
address. 

U.S.—Wilson V. David, D.C.Mlch., 21 
F.R.D. 217. 

45. U.S.—Mitchell v. Bass, CA..Ark., 
252 F.2d 513. 

Marks v. Gas Service Co., D.C. 
Mo., 168 F.Supp. 487. 

Roach V. Boston Tow Boat Co., 
D.C.Mass., 19 F.R.D. 267—Scourtes 
v. Fred W. Albrecht Grocery Co., 
D.C.Ohio, 16 F.R.D. 56—^Meadows 
V. Southern Ry. Co., D.C Tenn., 14 
F.R.D. 164—Brookshire v. Pennsyl¬ 
vania R. Co., D.C.Ohio, 14 P.R.D. 
154—Goldner v. Chicago & N. W. 
Ry. System, D.C.Ill., 13 F.R.D. 326 
—Cannon v. Aetna Freight Lines, 
D.C.Ohio, 11 P.R.D. 93—Morrone v. 
Southern Pac. Co., D.C Cal., 7 F.R. 
D. 214. 


Xioss of memory 

U.S.—Thomas v. The Trawler Red 
Jacket, D.G.Mass., 16 P.R.D. 349. 
Evasive testimony 

In proceeding on plaintiff's motion 
to reaulre defendants to produce 
copies of statements given to de¬ 
fendant by witnesses from whom oral 
depositions had been taken, plaintiff 
failed to show that there was any 
good cause to require protection of 
such statements on ground that their 
testimony was evasive or that they 
refused to speak privately with coun¬ 
sel for plaintiff or their representa¬ 
tives. 

U.S.—Watn V. Pennsylvania R. R., D. 

C. Pa,, 19 F.R.D. 358. 

46. U.S.—^Nedlmyer v. Pennsylvania 
R. Co., D.C.Pa., 6 F.R.D. 21. 

47. U.S.—Wilson v. David, D.C. 
Mich., 21 F.R.D. 217—Tandy & Al¬ 
len Const Co. V, Peerless Cas. Co., 

D. C.N.Y., 20 F.R.D. 223—^Thomas 
V. The Trawler Red Jacket, D.C. 
Mass., 16 F.R.D. 349—Irvine v. 
Safeway Trails, D.C.Pa., 10 F.R.D. 
686—^U. S. V. Deere & Co., D.C. 
Minn., 9 F.R.D. 623—^Hanke v. 
Milwaukee Elec. Ry. & Transport 
Co„ D.aWls., 7 F.R.D. 640. 

48. U.S.—Wilson v. David, D.C. 
Mich., 21 P.R.D. 217. 

49. U.S.—^Aetna Life Ins. Co. v. Lit¬ 
tle Rock Basket Co., D.C.Ark., 14 F. 

R. D. 383—Bowdle v. Automobile 
Ins. Co. of Hartford, Conn., D.C. 
Del., 11 P.R.D. 148. 

50. U.S.—Hickman v. Taylor, Pa., 67 

S. Ct. 385, 329 U.S. 495, 91 L.Bd. 
461. 

Wilson V. David, D.C.Mich., 21 
F.R.D. 217—^Helverson v. J. J. New¬ 
berry Co., D.C.MO., 16 F.R.D. 330— 
McCaffrey v. U. S., D.C,N.Y., 13 F. 
R.D. 612. 

Grand Jury minutes 

Where there appeared to be no 
difficulty preventing defendant from 
interviewing or taking depositions of 
certain witnesses who appeared be¬ 
fore grand Jury, defendant failed to 
show good cause for production of 
Jury minutes disclosing prior state¬ 
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ments of such witnesses before grand 
jury, and therefore request for pro¬ 
duction of grand Jury minutes, un¬ 
der discovery rule, would be denied. 
U.S.—^U. S. V. Radio Corp. of Amer¬ 
ica, D.C.Pa., 21 F.R.D. 103. 

51. U.S.—Richards v. Maine Cent. 
R. R., D.C.Me., 21 P.R.D. 593— 
Taylor v. Central R. Co. of New 
Jersey, D.C.N.Y., 21 P.R.D. 112— 
Hilton V. Contiship Corp., D.C.N. 
Y., 16 F.R.D. 453—Palensar v. Isth¬ 
mian S. S. Co., D.C.N.Y., 11 P.R.D. 
652—Grogan v. Pennsylvania R. 
Co., D.C.N.Y., 11 F.R.D. 342—Ben¬ 
nett V. New York Cent. R. Co., 
D.C.N.Y., 9 F.R.D. 17. 

52. U.S.—Hilton v. Contiship Corp., 
D.C.N.Y., 16 F.R.D. 453. 

Change of issues 

In action against railway compa¬ 
ny for damages allegedly sustained 
through company’s negligence, plain¬ 
tiff showed good cause Justifying 
discovery and inspection of deposi¬ 
tions taken by company’s claim agent 
shortly after accident, where plain¬ 
tiff’s counsel took depositions of 
same witnesses after commencement 
of action, and credibility of deposi¬ 
tion witnesses might be of mate¬ 
rial importance if such witnesses 
would be placed on stand by com¬ 
pany, and plaintiff would move to 
amend complaint to allege violation 
of Federal Safety Appliance Act, 
thereby raising issue not raised in 
case when plaintiff’s counsel took the 
depositions. 

U.S.—Thomas v. Pennsylvania R. Co., 
D.C.N.Y., 7 F.R.D. 610. 

’D^faimess not shown 
In longshoreman’s action for in¬ 
juries resulting from fall through 
open hatch, order for production of 
copy of longshoreman’s statements, 
if any, made to owner and operator 
of vessel without any showing that 
statement was procured unfairly or 
while longshoreman was not in full 
possession of his faculties, would be 
denied. 

U.S.—Lester v. Isbrandtsen Co., D. 
C.Tex., 10 P.R.D. 338. 
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witnesses have actually been obtained, production 
will be denied.53 

The refusal to compel production of a witness’ 
statement, because of the availability of such witness 
by the moving party, does not preclude such party 
from seeking production at a later date if he should 
fail to obtain the information after diligent efforts.®^ 

Convenience; lack of funds. Mere convenience 
is not good cause for the production of the statement 
of a witness nor has a lack of funds with which 
to conduct an investigation been held sufficient to 
constitute good cause and the fact that the wit¬ 
nesses are in another state is not in itself good cause 
for requiring a party to produce the statements ob¬ 
tained from such witnesses.57 However, the bur¬ 
dens, expense, and inconvenience involved in the 
taking of depositions of the witnesses should be con¬ 
sidered by the district court in determining whether 
to require the production of the witnesses’ state- 

ments.^s 

Immediate impression of accident. Where the 
statements sought are ones taken at or about the 
time of the accident, the statements are unique in 
that they constitute the immediate impression of the 


facts ;59 and an allegation of these facts, uncontro¬ 
verted, is a sufficient showing of good cause. 

Relevance or use of statements. Not only must 
good cause be shown, but it must appear that it is 
reasonable to assume that the statements would 
clarify and simplify the issues to be tried and expe¬ 
dite the trial,®! or othervds'e have some value with 
respect to the trial, as for impeachment purposes.®^ 

§ 727. - Work Product of Attorney 

The statements of witnesses procured In preparation 
for trial may be Immune from production as part of at¬ 
torney's work product, or part of the preparation for 
trial of which the moving party should not ordinarily 
get the benefit, in the absence of a particularly strong 
showing of good cause. 

While the statements of witnesses, procured in the 
course of counsel’s preparation for trial, do not fall 
within the protection of the attorney-client privilege 
and are, therefore, not immune from discovery on 
that ground,®® the statements of witnesses may be 
immune from production as part of an attorney’s 
work product or as part of the preparation for trial 
of which the moving party should not ordinarily get 
the benefit,®^ in the absence of a particularly strong 


63. U.S.—Tobin v. Gibe, D.C.Del., 13 
F.R.D. 16—^Bonefond v. Borden Co., 
D.C.N.Y., 12 F.R.D. 183. 

Refusal to speak privately to ooun. 
sel 

Fact that the witnesses, whose 
oral depositions were taken by plain¬ 
tiff, refused to speak privately with 
counsel for plaintiff, is not good 
cause for requiring defendant to 
produce statements taken from the 
witnesses, since the witnesses are 
not obliged to speak privately with 
counsel. 

U.S.—^Watn V. Pennsylvania R. R., 
D.C.Pa., 19 F.R.D. 358. 

64. U.S.—Tandy & Allen Const. Co. 
V. Peerless Cas. Co., D.C.N.Y., 20 
F.R.D. 223. 

65. U.S.—Hilton v. Contishlp Corp., 
D.C.N.Y., 16 F.R.D. 453. 

56. ]6ack of funds and other cir¬ 
cumstances 

In longshoreman's action for in¬ 
juries resulting from fall through 
open hatch, order for production of 
all statements obtained by operator 
and owner of vessel from any and 
all persons who purported to be wit¬ 
nesses or had any knowledge with 
respect to accident and injuries sus¬ 
tained by longshoreman on ground 
that he was unable to locate fellow 
workers or crew of ship after sever¬ 
al months of hospitalization, that 
defendants had conducted an investi¬ 
gation and that plaintiff was with¬ 
out funds to conduct an investigation 
and that home addresses of witness-] 


es were outside the state, would be 
denied. 

U.S.—Lester v. Isbrandtsen Co., D.C. 
Tex., 10 F.R.D. 338. 

57. U.S.—^Reeves v. Pennsylvania R. 
Co., D.C,Del., 8 F.R.D. 616. 

58. U.S.—Brauner v. U. S., D.C.Pa., 
10 F.R.D. 468, affirmed 192 F.2d 
987, reversed on other grounds 73 
S.Ct. 528, 345 U.S. 1, 97 L.Ed. 727, 
32 A.L.R.2d 382. 

69. U.S.—^Brown v. New York, N. H. 
& H. R. Co., D.C.N.Y., 17 F.R.D. 
324. 

Other party unconscious 

Federal Rules relating to inter¬ 
rogatories and discovery and pro¬ 
duction of documents should not be 
applied in a manner designed to en¬ 
courage laxity or to put a premium 
on laziness, but should be liberally 
construed so as to ascertain truth 
and make facts available in advance 
of trial to plaintiff who was rendered 
unconscious in accident and unable 
to obtain on-the-spot information 
which was obtained by defendant 
from witnesses and which plaintiff’s 
counsel diligently tried to secure. 
D.C.—^Newell v. Capital Transit Co., 
D.C., 7 F.R.D. 732. 

60. U.S.—^Brown v. New York, N. H. 
& H. R. Co., D.C.N.Y., 17 F.R.D. 
324—Cannon v. Mtas. Freight 
Lines. D.C.Ohio, 11 F.R.D. 93. 
ITuolear depositions 
Where witness to accident, at oral 
depositions taken seven months aft¬ 
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er accident, stated that he was up¬ 
set for personal reasons, admitted 
that his depositions were not too 
clear and repeatedly referred to his 
statement made a few days after al¬ 
leged accident as being more ac¬ 
curate and more detailed than his 
present recollections, “good cause” 
existed to allow defendant in such 
accident case to have such original 
statement produced. 

U.S.—Tannenbaum v. Walker, D.C. 
Pa., 16 F.R.D. 570. 

61. U.S.—Mitchell v. Bass, C.A.Ark., 
252 F.2d 513. 

62. U.S.—^Morrone v. Southern Pac. 
Co., D.C.Cal.. 7 F.RD. 214. 

63. U.S.—^Hickman v. Taylor, Pa., 
67 S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Scourtes v. Fred W. Albrecht 
Grocery Co., D.C.Ohio, 15 F.R.D. 
55—^Dugger v. Baltimore & O. R. 
Co., D.C.N.Y., 5 F.R.D. 334. 
Production of documents within pro¬ 
tection of attorney-client privilege 
see supra § 710. 

64. U.S.—Fluxgold V. U. S. Lines 
Co., D.C.N.Y., 29 F.Supp. 606—Ben¬ 
nett V. Waterman S. S. Corpora¬ 
tion, D.CN.Y., 29 F.Supp. 606-• 
Kenealy v. Texas Co., D C.N.Y., 29 
F.Supp. 602. 

Thompson v. Hoitsma, D.C.N.J., 
19 F.R.D. 112—^McNelley v. Perry, 
D.C.Tenn., 18 F.R.D. 360—Scourtes 
V. Fred W. Albrecht Grocery Co., 
D.aOhio, 16 F.R.D. 66—Panella v. 
Baltimore & O. R. Co., D.C.Ohlo, 14 
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showing of good cause.®® However, not all state¬ 
ments of witnesses are part of the work product and 
immune on that ground;®® and statements and writ¬ 
ten reports where not taken by an attorney,®*^ 
or where taken by an attorney functioning in some 
other capacity,®® are not so privileged, although it 
has also been held that the rule against disclosure 
of an attorney’s work product applies to statements 
obtained by others for use of counsel.®® 

While a strong showing of cause may be necessary 
in so far as there is a request for the production 
of statements to counsel and for the reconstruction 
of oral statements,*^® the same considerations may 
not apply, and a slight showing of cause may suffice 
to require the production of written statements made 
to defendants or to their employees.*^^ 

The court is not justified in ordering the produc¬ 
tion of statements of witnesses, which a party has 
procured in preparation for trial, on the moving 
party’s mere surmise or suspicion that he might 


find impeaching material therein.*^ 2 

Verbatim statefnent or report of statement, A 
distinction is sometimes drawn between a recorded 
verbatim statement of a witness, which may be sub¬ 
ject to a motion to produce for inspection,*^® and a 
report of the information obtained from the witness 
by the attorney, or one acting for him, in an investi¬ 
gating interview in preparation for litigation, 
which, since it is part of the attorneys work product, 
is not subject to production.*^^ 

§ 728. Tax Returns and Related Documents 

Provided the requisite elements required by the Rule 
are present, a party may be required to produce copies 
of his tax returns or other documents relating to taxes, 
since such returns are not generaily regarded as privi¬ 
leged. 

Provided the essential elements required by Rule 
34 of the Federal Rules of Civil Procedure, 28 U.S. 
C.A., discussed supra § 705, are present,^® a party 


F.R.D. 196—U. S. V. Deere & Co., 
D.C.Mlnn., 9 F.R.D. 523—^Reeves v. 
Pennsylvania R. Co., D.C.Del-, 8 F. 

R. D. 616—^Mulligan v. Eastern S. 

S. Lines, D.C.N.T,, 6 F.R.D. 601— 
Nelson v. Reid, D.C.Fla., 4 P.R.D. 
199—Stern v. Exposition Grey¬ 
hound, D.C.N.Y., 1 F,R.D. 696— 
Odum V. Willard Stores, Inc., D.C. 
D.C., 1 F.R.D. 680—Courteau v. In¬ 
terlake S. S. Co., D.C.Mich, 1 F.R. 
D. 625—^Piorkowski v. Socony Vac¬ 
uum Oil Co., D.C.Pa., 1 F.R.D. 407. 

Before or after suit hegtixi 

Generally documents made in prep¬ 
aration for litigration cannot be the 
subject of discovery before trial un¬ 
der Federal Rule, and no line of de¬ 
marcation In this respect can logical¬ 
ly be drawn between statements ob¬ 
tained before a suit Is actually be¬ 
gun and those obtained thereafter. 
U.S.—Stark v. American Dredging- 
Co., D.C.Pa., 3 P.R.D. 300. 

65. U.S.—Wilson v. Capital Airlines, 
D.C.N.C., 19 P.R.D. 263. 

In Interest of Justice 
Rule that memoranda, statements, 
OP reports gathered or made by coun¬ 
sel after claim has arisen are not 
protected from discovery on basis 
that they are privileged extends to 
disclosures where, in rare situations, 
exceptional features make a disclo¬ 
sure necessary in interest of Justice, 
and party seeking discovery Is not 
otherwise able to secure the informa¬ 
tion. 

U.S.—Colden v. R. J. Schofield Mo¬ 
tors. D.aOhio, 14 P.R.D. 621. 

68. U.S.—^Humphries v. Pennsyl¬ 
vania R. Co., D.C.Ohio, 14 P.R.D. 
177—^Viront v. Wheeling & L. E. 
R. Co., D.C.Ohlo. 10 F.R.D. 45. 

67. U.S.—Durkin v. Pet Milk Co., D. 


C.Ark., 14 P.R.D. 386—Panella v. 
Baltimore & O. R. Co., D.C.Ohio, 
14 F.R.D. 196—Leach v. Greif Bros. 
Cooperage Corporation, D.C.Miss., 
2 P.R.D. 444. 

Impressions of witness, not of ootuu 
sel 

In action for personal injuries, 
written statements which were tak¬ 
en by persons acting under personal 
supervision of one of defendant's at¬ 
torneys, and in preparation for trial, 
and which represented Impressions 
and observations of witness and not 
those of counsel or investigators, 
were not “work product" of attorney. 
U.S.—Scourtes v. Fred W. Albrecht 
Grocery Co., D.C.Ohio, 15 F.B.D. 
55 . 

Bepreseutatlve of claim department 
In action for damages sustained 
when Infant was struck by train, 
statement taken by special repre¬ 
sentative of Railroad Claim Depart¬ 
ment under Jurisdiction of Railroad 
Daw Department from infant and/or 
his mother shortly after accident 
was not “work product" of railroad 
company’s counsel and was not priv¬ 
ileged. 

U.S.—Szymanski v. New York, N. H. 
& H. R. Co., D.C.N.Y.. 14 F.R.D. 
82—^Hanke v. Milwaukee Elec. Ry. 

I & Transport Co., D.C.Wls., 7 F.R.D. 
640. 

68. U.S.—Virginia Metal Products 
Corp. V. Hartford Acc. & Indem. 
Co., D.C.N.Y., 10 P.R.D. 374. 

69. U.S.—Thomas v. The Trawler 
Red Jacket, D.C.Mass., 16 P.R.D. 
349. 

Go-vemment investigators 
Fact that statements of witnesses 
liad been obtained by investigators 
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for government, for use in connection 
with claims or suits against it aris¬ 
ing out of airplane accident, would 
not deprive government of benefit of 
rule against compulsory disclosure, 
where such statements had been 
channeled to United States Attor¬ 
ney, who was charged with defending 
suit against government arising out 
of such accident. 

U.S.—Snyder v. U. S., D.C.N.Y., 20 F. 
R.D. 7. 

70. U.S.—Sturm v. Great Atlantic & 
Pac. Tea Co., D.C.Conn., 16 F.R.D. 
476. 

71. U.S.—Sturm v. Great Atlantic & 
Pac. Tea Co., supra. 

72. U.S.—Hauger v. Chicago, R. I. 
& P. R. Co.. C.A.I11., 216 F.2d 601. 

73. U.S.—^Virginia Metal Products 
Corp. V. Hartford Acc. & Indem. 
Co., D.C.N.Y., 10 F.R.D. 374. 

74. U.S.—Virginia Metal Products 
Corp. V, Hartford Acc. & Indem. 
Co., supra. 

Uerely one version 

In action to recover on a policy of 
marine insurance for loss resulting 
from damage done to plaintiff’s yacht 
when It sank in river, good cause 
was not shown for permitting plain¬ 
tiff to inspect portion of report made 
by person who made a survey and 
examination of yacht for defendant 
when yacht was raised after it sank, 
which portion consisted of maker’s 
version of statements purportedly 
made by plaintiff when survey was 
made. 

U.S.—Bowdle V. Automobile Ins. Co. 
of Hartford, Conn., D.C.Del., 11 F. 
R.D. 148. 

75. U.S.—Connecticut Mut. Life Ins. 
Co. V. Shields, D.C.N.Y., 18 F.R.D. 
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may be required to produce copies of his tax returns 
or other documents relating to taxes,*^6 since such 
returns are not generally regarded as privileged 
or confidential,'^'^ although they have been held 
privileged as confidential communications in some 
cases.'^^ The matter rests largely in the sound dis¬ 
cretion of the court.'^9 

Certainly, production may be required as to copies 
of returns which are retained by the taxpayer.^® 
However, this is also true as to tax returns,®^ or 
other communications sent to the Internal Revenue 
Bureau concerning the party’s assets,^2 where the 
taxpayer has retained no copies, since such docu¬ 
ments are within the control of the party, in that 
the Internal Revenue Bureau will furnish copies 
to him on request; and a party who has not retained 


copies of his income tax returns can be required to 
obtain copies by inspecting the returns in the collec¬ 
tor’s office, and can be required to produce the copies 
so made.83 

Even if tax returns are confidential they may be 
required to be produced for good cause,84 or where 
a party puts his earnings in issue.85 

§ 729. Objects and Tangible Things 

The court can compel the production, for Inspection, 
sampling, analysis, and testing, of various objects or 
tangible things, such as automobiles, ships, tape record¬ 
ings, and machinery, and can order a survey of property, 
such as a devlatlonal and directional survey of oil lands. 

Under Rule 34 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., where the conditions on the 


448—^Jacobs v. Kennedy Van Saun 
Mfg. & Eng. Corp., D.C.Pa., 12 F. 

R. D. 623—Garrett v. Faust, D.C. 
Pa., 8 F.R.D. 556—^Isrel v. Shapiro, 
D.C.N.Y., 3 F.RD. 176—Welty v. 
Clute, D.C.N.Y., 2 F.RD. 429. 

Xncome tax returns held relevant 
U.S.—Connecticut Importing Co. v. 
Continental Distilling Corporation, 
D.C.Conn., 1 F.R.D. 190. 
Disappearance of good cause 

Where plaintiff claimed that de¬ 
fendant paid her twelve thousand 
dollars a year for a number of years, 
and defendant denied making any 
payments, and defendant sought at 
pre-trial examination the production 
of plaintiff’s income tax returns, if 
plaintiff would admit that there was 
nothing in her returns directly or in¬ 
directly relating to the alleged pay¬ 
ments and that she failed to disclose 
them to the authorities and pay tax¬ 
es thereon, “good cause" for produc¬ 
tion of the returns would disappear 
and plaintiff need not produce the re¬ 
turns. 

U.S.—Rubenstein v. Kleven, D.C. 
Mass., 21 F.R.D. 183. 

76. U.S.—^June v. George C. Peterson 
Co., C.C.A.I11., 166 F.2d 963. 

Paramount Film Distributing 
Corp. V. Ram, D.C.S.C., 91 F.Supp. 
778. 

Bush V. Chicago, B. & Q. R- Co., 
D.C.Neb., 22 F.RD. 188—Ruben¬ 
stein V. Kleven, D.C.Mass., 21 F.R. 
D. 183—Jensen v. Boston Ins. Co., 
D.C.Cal., 20 P.R.D. 619—^Karlsson v. 
Wolfson, D.C.Minn., 18 F.RD. 474 
—Connecticut Mut. Life Ins. Co. v. 
Shields, D.C.N.Y., 18 F.RD. 448— 
Mullen V. Mullen, D.C.Alaska, 14 
F.R.D. 142—^Merriman v. Cities 
Service Gas Co., D.C.Mo., 11 F.RD. 
684—Nola Elec. v. Reilly, D.C.N.Y.. 
11 F.RD. 103, certiorari denied 71 

S. Ct 670, 340 U.S. 961, 95 D.Ed. 
686—Connecticut Importing Co. v. 
Continental Distilling Corporation, 
D.C.Conn., 1 F.RD. 190. 
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77. U.S.—^Paramount Film Distrib¬ 
uting Corp. V. Ram, D.C.S.C., 91 F 
Supp. 778. 

Star V. Rogalny, D.C.Ill., 22 F. 
RD. 256—^Konczakowski v. Para¬ 
mount Pictures, Inc., D.C.N.Y, 19 
F.R.D. 361—Volk v. Paramount 
Pictures, Inc., D.C.Minn., 19 F.R. 
D. 103—Connecticut Mut. Life Ins. 
Co. V. Shields, D.C.N.Y., 18 F.RD. 
448—Connecticut Importing Co. v. 
Continental Distilling Corporation, 
D.C.Conn, 1 F.RD. 190. 

Absence of provision 

If federal government should de¬ 
termine that its interests in obtain¬ 
ing fullest disclosure of pertinent 
information by taxpayers would be 
furthered by preventing the use of 
copies of returns in court, it could so 
provide. 

U.S.—^Kingsley v. Delaware, L. & W. 
R. Co., D.C.N.Y., 20 F.RD. 156— 
Tollefsen v. Phillips, D.C.Mass., 
16 F.RD. 348. 

78. U.S.—^Austin v. Aluminum Co. 
of America, D.C.Tenn., 15 F.RD. 
490—^Loew’s Inc. v. Martin, D.C. 
Ohio, 10 F.RD. 143—O’Connell v. 
Olsen & Ugelstadt, D.C Ohio, 10 F. 
RD. 142—Dickheiser v, Pennsyl¬ 
vania R. Co., D.C.Pa., 6 F.R.D. 5, 
affirmed, C.C.A., 155 F.2d 266, cer¬ 
tiorari denied 67 S.Ct. 620, 329 U.S. 
808, 91 L.Ed. 689. 

79. Denial held not abuse of discre¬ 
tion 

U.S.—^Fulenwider v. Wheeler, CA.. 

Fla., 262 F.2d 97. 

Denial held error 

Where capital stock of defendant 
had been pledged with defendant, in 
action to recover damages for sale 
of pledged stock in alleged violation 
of deposit agreement and for less 
than actual value, denying plaintiff’s 
motion for an order requiring de¬ 
fendant to produce and permit in¬ 
spection of copies of its income tax 
return was error. 
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U.S.—June v. George C. Peterson Co., 

C. C.A.I11., 155 F.2d 963. 

80. U.S.—Reeves v. Pennsylvania R 
Co., D.C.Del.. 80 F.Supp. 107. 

Star V. Rogalny, D.C.Ill., 22 F. 
RD. 266—Jensen v. Boston Ins. 
Co., D.C.Cal.. 20 F.RD. 619—Con¬ 
necticut Mut. Life Ins. Co. v. 
Shields, D.C.N.Y., 18 F.R.D. 448. 

81. U.S.—^Paramount Film Distrib¬ 
uting Corp. v. Ram, D.C.S.C., 91 F. 
Supp. 778 

Kingsley v. Delaware, L. & W. R. 
Co., D.C.N.Y., 20 F.RD. 166—Karls- 
son V. Wolfson, D.C.Minn., 18 F.R. 

D. 474—Tollefsen v. Phillips, D.C. 
Mass., 16 F.R.D. 348. 

82. U.S.—Nola Elec. v. Reilly, D.C. 
N.Y., 11 F.RD. 103, certiorari de¬ 
nied 71 S.Ct. 670, 340 U.S. 951, 96 
L.Ed. 685. 

83. U.S.—Reeves v. Pennsylvania R. 
Co., D.C.Del., 80 F.Supp. 107. 

84- U.S.—^Karlsson v. Wolfson, D.C. 
Minn., 18 F.RD. 474. 

85. U.S.—^Bush V. Chicago, B. & Q. 
R. Co., D.C.Neb., 22 F.RD. 188— 
Rubenstein v. Kleven, D.C.Mass., 
21 F.RD. 183—Kingsley v. Dela¬ 
ware, L. & W. R. Co., D.C.N.Y., 20 
F.RD, 166. 

IStteot of statute 

Fact that it is provided by federal 
statute that federal tax returns may 
not be exhibited to anyone except 
designated persons without presi¬ 
dential order does not render them 
privileged against discovery, the pur¬ 
pose of the provision being to pre¬ 
vent wholesale revelation of confi¬ 
dential information to persons not 
determined to have a legitimate in¬ 
terest therein; and where a party 
has made his earnings an issue, he 
cannot say that they are confiden¬ 
tial information. 

U.S—^Kingsley v. Delaware, L. & W. 
R. Co., supra—Tollefsen v. Phil¬ 
lips, D.C.Mass., 16 F.R.D. 348. 
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granting of such relief, discussed supra § 705, are 
satisfied, the court can compel the production, for 
inspection, sampling, analysis, and testing, of various 
objects or tangible things,86 including airplane 
parts,automobiles,88 ships,89 tape recordings,^® 
and various items of machinery.®^ 

In the case of items which are cumbersome and 
heavy the court may require examination of them 
at the place of location or provide that the moving 
party pay the expense of transporting them to the 
place of examination and return.®^ 

Surveys of property. In a proper case the court 
has the power to order a survey of property,®® 
such as a deviational and directional survey of oil 


Iands.®4 However, where the granting of direction¬ 
al survey on the land of the opposing party involves 
great risk of damage, the court will not order such 
survey imless a great probability of trespass is es¬ 
tablished.® ^ 

I 730, - Photographs; X-Rays 

Where the requisite elements are present, the court 
may order a party to produce for inspection designated 
photographs or X-rays. 

Under Rule 34 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., the court may order a party to 
produce, for inspection and copying or photograph¬ 
ing, designated photographs,®® at least when the 


86. Bolts 

U.s. —Valensteln v. Bayonne Bolt 
Corp., D.C.N.T., 6 363. 

CabU 

Although plaintiff on an examina¬ 
tion said he had coiled cable by 
which plaintiff’s leg was amputated 
in an accident but that cable became 
twisted because a stevedore threw 
it in a heap, plaintiff was not there¬ 
by precluded from discovery and in¬ 
spection of cable on his affidavit 
that cable was knotted, snarled, de¬ 
fective, and hazardous before he coil¬ 
ed it, and discovery would be grant¬ 
ed. 

U.S.—^Romero v. International Ter¬ 
minal Operating Co., D.C.N.T., 18 
P.R.D. 317. 

TTnd^vered goods 

In action for goods sold to defend¬ 
ant, on defendant’s motion for order 
directing plaintiff to permit defend¬ 
ant to inspect and obtain samples of 
undelivered goods sold to defendant, 
court, on agreement of plaintiff 
would grant motion allowing inspec¬ 
tion and samples. 

U.S.—Sacks V. Prank H. Lee Co., D.C. 
N.Y., 18 P.R.D. 600. 

87. BTo oppositloii 

U.S.—^Hefter v. National Airlines, D. 

C. N.T., 14 P.R.D. 78. 

88. Tests and conditions thereof 
In an action for damage to an au¬ 
tomobile, the trial court may Insist 
that the automobile be inspected and 
subjected to reasonable tests to as¬ 
certain its true condition and may 
impose reasonable conditions on par¬ 
ties making the tests such as sub¬ 
jecting them to liability for any ad¬ 
ditional damage to the automobile 
caused by the tests. 

U.S.—-Fisher v. U. S. Fidelity & Guar¬ 
anty Co., C.A.I1L. 246 P.2d 344. 

89. U.S.—^Lester v. Isbrandtsen Co., 

D. C.Tex., 10 P.R.D. 838. 

90. U.S.—^Blanchet v. Colonial Trust 
Co., D.CDel., 23 F.R.D. 118. 

91. Drying maohlnery 

A corporation suing for damages 


because of Improper workmanship in 
bleaching and drying goods should be 
allowed to inspect, measure, and 
photograph defendant’s drying ma¬ 
chinery of standard manufacture in 
order to substantiate plaintiff’s the¬ 
ory that goods were discolored and 
stained by equipment at defendant’s 
plant, without providing, in order 
granting Inspection, for protection 
against disclosure of trade secrets, 
which cannot be involved in connec¬ 
tion with such machinery. 

U.S.—^Louls Weinberg Associates v. 
Monte Chrlstl Corp., D.C.N.Y., 11 F. 
R.D. 614. 

Solst parts 

In action against manufacturer of 
chain hoist for injuries allegedly sus¬ 
tained by employee of owner of hoist 
in April 1960, due to defective con¬ 
dition of hoist, employee was entitled 
to compel manufacturer to produce 
for inspection hoist parts which 
manufacturer had removed when 
hoist was returned to manufacturer 
for testing and Inspection in Decem¬ 
ber 1950. 

U.S.—Carlson v. Chisholm-Moore 
Hoist Corp., D.C.N.Y., 21 F.R.D. 
144. 

92. U.S.—^Hefter v. National Air¬ 
lines, D.C.N.Y., 14 F.R.D. 78. 

93. U.S.—Williams v. Continental 
Oil Co., C.A.Okl., 216 F.2d 4, cer¬ 
tiorari denied 76 S.Ct. 341, 348 U.S. 
928, 99 L.Ed. 728. 

94. UndergroTLiid trespass 

In action against oil company for 
damages from alleged underground 
trespass in that as well on land ad¬ 
joining plaintiffs' land was drilled it 
deviated from vertical, went across 
plaintiffs’ boundary, and extended in¬ 
to oil bearing stratum underneath 
plaintiffs’ land, and In that defend¬ 
ant was drawing oil, gas and hydro¬ 
carbons from plaintiffs* land, court 
of equity had power to order making 
a deviational and directional survey. 
U.S.—Williams v. Continental Oil Co., 
supra. 


95. mcotion dezded 

In action to recover for oil alleg¬ 
edly taken from plaintiffs’ land by 
well of defendant surfaced adjacent 
to plaintiffs’ land but allegedly drill¬ 
ed off-vertical, where it appeared 
that wells drilled on plaintiffs’ land 
over reservoir which allegedly had 
been invaded by defendant were dry 
or did not produce commercially, 
there was not established such prob¬ 
ability of trespass as would entitle 
plaintiffs to Invade defendant’s land 
to make subsurface directional sur¬ 
vey, particularly in view of risk of 
damaging the well, which was about 
twenty-four years old. 

U.S.—^Williams v. Continental Oil 
Co., D.COkl., 14 F.R.D. 58. 

96. U.S.—^Atlantic Greyhound Corp. 
V. Lauritzen, C.A.Tenn., 182 F.2d 
640. 

Novick V, Pennsylvania R. Co., 
D.C.Pa., 18 F.R.D. 296—^Aetna Life 
Ins. Co. V. Little Rock Basket Co., 
D.C.Ark., 14 P.R.D. 383—^Lester v. 
Isbrandtsen Co., D.C.Tex., 10 F.R. 
D. 338—Brush v. Harkins, D.C.Mo., 
9 F.R.D. 681—Cogdill v. Tennessee 
Valley Authority, D.C.Tenn., 7 F. 
r..D. 411—^Dowd V. American S. S. 
Co, D.C.N.Y., 6 F.R.D. 240. 

Right to take photographs see supra 
§ 696. 

Photographs of scene of accident 

(1) In general. 

U.S.—Swallow V. Harrisburg Rys. 
Co., D.C.Pa., 99 F.Supp. 305. 

McNelley v. Perry, D.C.Tenn., 18 
P.R.D. 360—^Floa v. Plowden, D.C. 
S.C., 10 P.R.D. 604—Potter Title & 
Trust Co. V. Pennsylvania R. Co., 
D.C.Pa., 6 P.ILD. 609. 

(2) In action for damages result¬ 
ing from automobile collision, de¬ 
fendants could not resist plaintiffs' 
motion for production of photographs 
of the scene of accident taken by de¬ 
fendants’ counsel, notwithstanding 
order for such photographs was giv¬ 
en by insurer where insurer was in¬ 
terested by reason of liability insur¬ 
ance carried by defendants. 
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particular photographs are not privileged,and 
provided the conditions on the granting of such re¬ 
lief, discussed supra § 705, are satisfied.^^ 

Where the object which the moving party wishes 
to photograph is no longer in the possession, custody, 
or control of the other party, such other party may 
be directed to produce photogfraohs, if he has any. 


of such object.^® 

X-rays, While X-rays are within the scope of the 
Rule providing for the production of documents 
for inspection,1 where X-rays of a party are either 
in the possession of the physician who ordered them 
taken or in the possession of the physician who 
made them, a party will not be compelled to produce 
them.2 


3. Proceedings 


§ 731. In General 

The production of documents or things for inspection, 
copying, or photographing must be sought by a motion 
in accordance with the Rules, although a proceeding un¬ 
der another Rule may be treated as a motion to produce. 

Where the pre-trial production of documents or 
things for inspection, copying, or photographing 
is sought, the provisions of Rule 34 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., authorizing 
such production must be pursued.^ Thus such pro¬ 
duction must be sought by a motion, the form for 


which is set out in Form 24 in the Appendix of 
Forms of the Federal Rules of Civil Procedure,^ 
although, as appears below, a proceeding under some 
other Rule may be regarded as sufficient. The mo¬ 
tion must be made by a party to the action, 5 and the 
court cannot order the production of such matters 
on its own motion, since such an order is not con¬ 
templated by the Rules;® and the motion must be 
directed to the proper party or parties.^ 

The motion for the production of documents or 
things should state the purpose of the production,® 


U.S.—Simper v. Trimble, D.C.Mo., 9 
F.R.D. 698. 

97. Photogrraphs held aot privUeged 
In action for damages to train, 

photographs of engine taJken after 
accident that were prepared as a 
routine matter and not for use In 
an existing or Intended action 
months before action for damages to 
train was instituted were not priv¬ 
ileged, and defendant was entitled to 
their production. 

U.S.— Pennsylvania R. Co. v. Julian, 
D.C.Del., 10 F.R.D. 452. 

98. U.S.—Novick v. Pennsylvania R. 
Co., D.C.Pa., 18 F,R.D. 296—Simper 
V. Trimble, D.C.Mo., 9 F.R.D. 698— i 
Cogdill V. Tennessee Valley Au¬ 
thority, D.C.Tenn., 7 F.R.D. 411— 
Condry v. Buckeye S. S. Co., D.C. 
Pa.. 4 F.B.D. 310. 

Materiality 

Photographs taken aboard the ves¬ 
sel obtained by defendant’s counsel 
in preparation for trial in an action 
for death of coal passer on merchant 
steam vessel did not constitute evi¬ 
dence material to the action, so that 
plaintiff could compel production of 
such documents under Federal Rule. 
U.S.—Condry v. Buckeye S. S. Co., 
supra. 

Change la physical condition of scene 
of accident 

(1) That part of plaintiff’s motion 
seeking to compel defendant to pro¬ 
duce photographs, if any, taken by or 
on behalf of defendant in course of 
its investigation of accident was 
proper as calling for evidence in re¬ 


spect of which ’’good cause” had been 
shown in view of probability that 
physical condition of scene of acci¬ 
dent had meanwhile changed, and, 
hence, defendant’s objection would be 
denied. 

U.S.—^Helverson v. J. J. Newberry 
Co., D.C.MO., 16 F.R.D. 330. 

(2) In action against city and an¬ 
other for damages accruing to plain¬ 
tiff by reason of injury to his wife 
who allegedly stepped into hole in 
pavement of city street and fell, mo¬ 
tion of plaintiff for production of 
photographs made by defendants of 
scene of accident would be granted, 
where plaintiff made showing that 
since accident and since photographs 
were taken, substantial alterations 
had been made in streets. 

U.S.—^Flynn v. J. C. Nichols Co., D. 
C.Mo., 11 F.RJ>. 275. 

99. U.S.—^Palensar v. Isthmian S. S. 
Co., D.C.N.Y., 11 F.R.D. 662—Lester 
V. Isbrandtsen Co., D.C.Tex., 10 F. 
RD. 338. 

1. U.S,—^Reeves v. Pennsylvania R. 
Co., D.C.Del., 80 F.Supp. 107. 

2 . U.S.—^Reeves v. Pennsylvania R 
Co., supra. 

3. U.S.—Kane v. Sesac, Inc., D.C.N. 
T., 3 F.RJ). 174. 

Details Tinder Btae 26 (b) 

Details required to make an ap¬ 
plication under Federal Rules of Civ¬ 
il Procedure, Rule 34, 28 U.S.C.A., 
may be obtained under Rule 26 (b). 
U.S.—Spaeth v. Warner Bros. Pic¬ 
tures, D.C.N.Y., 1 F.RD. 729. 
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4- U.S.—Gunderson v. Moran 
Transp. Corp., D.C.N.Y., 16 F.R.D. 
111 . 

Motion held snfCLcient 
U.S.—Saxton v. W. S. Askew Co., D. 
C.Ga., 38 F.Supp. 323. 

5. U.S.—Goldner v. Chicago & N. W. 
“Ry. System, D.C.I11., 13 P.R.D. 326. 

6. U.S.—Goldner v. Chicago & N. W. 
By. System, supra. 

7. U.S.—^Newmark v. Abeel, D.C.N. 
Y., 106 F.Supp. 768. 

Motion held srifficient 

In wrongful death actions against 
the United States under Tort Claims, 
Act by three widows of deceased 
civilians killed in a crash of an Air 
Force plane, where motion to pro¬ 
duce documents was directed to ”de- 
fendant, the United States of Amer¬ 
ica, its agents and attorneys,” it was 
not necessary that the Secretary of 
the Air Force be brought into court 
by direct process to answer the de¬ 
mand for production of the docu¬ 
ments. 

U.S.—^Reynolds v. U. S., C.A.Pa., 192 
F.2d 987, reversed on other 
grounds 73 S.Ct. 628, 345 U.S. 1, 97 
L.Ed. 727, 32 A.L.R.2d 382. 

Motion denied 

Motion for production by custom¬ 
ers of defendant of books and rec¬ 
ords would be denied when proper 
notice was given to but three of civil 
defendants. 

U.S.—^Newmark v. Abeel, D.C.N.Y., 
106 F.Supp. 758. 

8. U.S.—^Rubsam v. Harley C. Loney 
Co., D.aMich., 10 F.RD. 344. 
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which should conform to the nature of the cause 
of action.^ 

Affidavit or verification. In general, in accordance 
with Form 24, a motion for the production of docu¬ 
ments or things must be verified or supported by 
an affidavit,-10 and the court, in determining a mo¬ 
tion for the production of documents or things un¬ 
der Rule 34, cannot consider in support of the mo¬ 
tion the unverified oral statements of counsel in the 
course of argument.^! However, a failure to verify 
the motion, or notice of motion, as required by 
Form 24, does not under all circumstances require 
a denial thereof.Where the request is so inter¬ 
woven and indefinitely phrased that its purpose is 
confusing, the motion will be denied.^^ 

Opposing motion; rebuttal of affidavit. The party 
resisting a motion to produce documents must com¬ 
plain of the insufficiency of the notice or motion at 
the time he appears in opposition to it, and it is 
too late to do so thereafter.!^ Where a motion to 
produce is accompanied by an affidavit, the proper 
method to rebut the affidavit is to file an affidavit 
denying or limiting its statements.!^ 

Proceedings under other Rules treated as motions 
to produce, A request or notice calling for the pro¬ 
duction of certain documents may, where the essen¬ 
tial elements are present, be considered as a motion 
to require the production of the documents in ques¬ 
tion.!® Thus, where a request for interrogatories 


/ 

under Rule 33 should have been made under Rule 34, 
since it asks production of documents from a party, 
the court may consider the request as made under 
that Rule,!*^ unless the essential elements of a mo¬ 
tion for the production of documents are lacking,!® 
or there are other reasons why the motion should 
be denied.!® 

A notice to take depositions of a party and to 
produce certain described documents may likewise 
be treated as a motion to produce such documents.^® 
It has been said, however, that in the long run more 
harm than good can come from fictionally treating 
other motions as a motion for discovery and inspec- 
tion.2! 

Certainly, where the party in possession of the 
books and records has no objection to producing 
them, and has expressed a willingness, in order to 
save time, to have the court pass on what books and 
records should be produced, notwithstanding the 
contention that the party seeking such production 
has not complied with Rule 34, the court will dis¬ 
pose of the matter as if the Rule had been complied 
with.22 

§ 732. Time for Motion 

In general, a motion for an order to produce or per¬ 
mit inspection is not subject to any limitation of time, 
and while it is generally limited to discovery before trial, 
it may, in the discretion of the court, even be utilized 
during trial. 


9. AcUon ill equity 

An action to enjoin infringement 
of plaintifC’s exclusive licenses un¬ 
der certain patents and reguire ac¬ 
counting for profits and damages was 
in equity, not at law, so that requests 
in defendant’s motion for production 
were not objectionable as intended to 
aid defendant in establishing affirm¬ 
ative defense of unclean hands, 
which is Improperly pleaded in law 
action. 

U S.—^Rubsam v. Harley C. Loney 
Co., supra. 

10. U.S.—Saxton v. W. S. Askew 
Co., D.C.Ga., 38 F.Supp. 323. 

Ellner v. Draper, D.C.N.T., 11 F. 
K.D. 333. 

11. U.S.—^Richards v. Maine Cent. B. 
R., D.C.Me., 21 F.R.D. 693. 

12. imverlAed motion held sufficient 
U.S.—Saxton v. W. S. Askew Co., D. 

C.Ga., 38 F.Supp. 323. 

13. U.S.—^Barrezueta v. Sword S. S. 
Line, D.C.N-.T., 27 F.Supp. 936. 

14. U.S.—Kholos V. Cutler, D.C. 
Mass., 10 F.R.D. 688. 

15. U.S.—Tobin v. WKRZ, Inc., D.C. 
Pa.. 12 F.R.D. 200. 

16. U.S.—Sekely v. Salkind, D.C.N. 
T., 10 F.R.D. 603. 


17. U.S.—V. D. Anderson Co. v. Hel¬ 
ena Cotton Oil Co., D.C.Ark., 117 F. 
Supp. 932. 

Sturm V. Great Atlantic & Pac. 
Tea Co., D.C.Conn., 16 F.R.D. 476— 
Alfred Pearson & Co. v. Hayes, D. 

C. N.T., 9 F.R.D. 210—Doman v. 
Isthmian S. S. Co., D.C.Pa., 6 F.R. 

D. 609. 

“The discovery proceedings will be 
facilitated by ordering production 
presently without requiring the filing 
of a new motion under Rule 34.” 
U.S.—Hesch v. Erie R. Co., D.COhio, 
14 P.R.D. 518, 519. 

Particular request so treated 

In action to recover compensation 
for services in procuring buyer of 
goods from defendant, plaintiff’s pro¬ 
posed Interrogatory, asking produc¬ 
tion of correspondence between de¬ 
fendant and corporation which sold 
goods directly to such buyer after 
disclosure of his name by plaintiff to 
corporation as defendant’s supposed 
agent, should be granted as if it 
were application under Federal Rule 
for discovery of documents, where 
papers on defendant’s motion to 
strike interrogatory show possibility 
that corporation was used to cir¬ 
cumvent plaintiff’s attempt to earn 
money claimed by him. i 
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U.S.—Fisher v. Exico Co., D.C.H.Y., 
12 F.R.D. 415. 

18. Good cause 

In order for an interrogatory to be 
treated as a motion to produce, the 
interrogatory must be accompanied 
by showing of good cause. 

U.S.—Taylor v. Sound S. S. Lines, 
D.C.Conn., 100 F.Supp. 388. 

19. Possible objections at hearing 
Interrogatory which asked for 

copy of investigator’s report would 
not be treated as a motion to pro¬ 
duce, in view of fact that defendant 
might have valid objections which 
could be urged in hearing on motion 
for discovery. 

U.S.—Taylor v. Sound S. S. Lines, su¬ 
pra. 

20. U.S.—Society of Independent 
Motion Picture Producers v. Unit¬ 
ed Detroit Theatres Corp., D.C. 
Mich., 8 P.R.D. 463. 

21. U.S,—Bank of America Nat. 

Trust & Sav. Ass’n v. Loew’s In¬ 
tern. Corp., D.C.N Y., 18 P.R.D. 

489. 

22. U.S.—^Baker v. Midtown Bus 
Terminal of New York, D.C.N.Y., 3 
P.R.D. 70, 
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In general, as long as the motion for an order to 
produce or permit inspection is made before the trial 
there is no limitation of time on it.^^ However, 
where a party has delayed making a motion for 
the production of books and records for so long 
and under such circumstances that it appears that 
the motion is not made in good faith but solely to 
prolong the litigation, the motion will be denied.^^ 
Moreover, where the moving party was guilty of 
great delay in making the motion for the production 
of documents, the order granting the motion may 
provide that the moving party cannot move to ad¬ 
journ the trial for any reason connected with the 
production and inspection of the documents.^s 

During trial. While Rule 34, providing for the 
discovery and production of documents and things 
for inspection, copying, or photographing has been 
interpreted to be limited generally to discovery 
before trial,26 and has been distinguished on that 
basis from Rule 45, which provides for the produc¬ 
tion of documentary evidence pursuant to sub- 
poena,^'^ it is also true that Rule 34, which contains 
no time limitation, may, in the discretion of the 
court, be utilized during the course of the trial.28 
Moreover, in a proper case the court may grant a 


motion for the production of documents or things 
even though the motion was not made until after 
the first trial of the case and an order granting a 
new trial.29 

After final judgment. In general, where the ac¬ 
tion in which the production of documents and rec¬ 
ords is sought has ripened into a final judgment, 
it is no longer pending in the court, and the pro¬ 
duction must be deniedand Rule 34 cannot be 
used, in connection with supplementary proceedings, 
to discover property and assets of defendant.^^ 

Prior motion hy opposing party. Where a mo¬ 
tion for discovery and production is made after a 
similar motion was made by the other party, the 
subsequent motion is premature, but may be renewed 
after the prior motion and examination are disposed 
Of.32 

Deferment until examination of moving party. 
Where the party moving for a production and in¬ 
spection had previously received notice for examina¬ 
tion for deposition, the motion for production and 
inspection will not be permitted until the moving 
party has presented himself for examination and 
such examination has been completed.^® 


23. U.S.—^Parr v. Delaware, L. & W. 
R. Co., D.C.N.Y., 7 P.R.D. 494. 

Condition of cause see supra § 701. 
SSotlon 1)7 tldrd-party defendant 
Where third-party defendant did 
not make motion for order directing: 
defendant to produce certain docu¬ 
ments until after plaintiff had com¬ 
pleted examination of defendant and 
after examination of plaintiff by 
third-party defendant, but discovery 
could be had by third-party defend¬ 
ant before case could be tried, third- 
party defendant’s motion for order 
directing production of documents by 
defendant would not be denied on 
ground of delay. 

U.S.—Bernstein v. N. V. Neder- 
landsche-Amerikaansche S t o o m- 
vaart-Maatschappij, D.C.N.Y., 16 P. 
R.D. 32. 

Six-year statute of Umltatloii Is 
not a limitation on use of pre-trial 
discovery. 

U.S.—Stephens Theatre Corp. v. 
Lioew’s Inc., D.C.N.Y., 17 P.R.D. 
494. 

24. Frevlons ample opportunity 

In stockholder’s derivative action 
against officers ajid directors of cor¬ 
poration, where plaintiff availed him¬ 
self, for nearly five months, of oppor¬ 
tunity to inspect books and records, 
but did not avail himself of right of 
examination and plaintiff had not ex¬ 
ercised opportunity to apply to court 
for relief if right of inspection and 
examination had been Improperly re¬ 


fused, plaintiff’s motion for discov¬ 
ery and Inspection and for examina¬ 
tion of defendants would be denied. 
U.S.—Goldboss V. Reimann, D.C.N. 
Y., 65 P.Supp. 811, affirmed, C.C.A., 
143 P.2d 594. 

25. U.S.—U. S. V. Weinblatt, D.C.N. 
Y., 11 P.R.D. 398. 

26. U.S.—U. S, V. E. I. Du Pont De 
Nemours & Co., D.C.I11., 14 P.R.D. 
341—^U. S. V. American Optical Co., 
D.C.N.Y., 2 P.R.D. 634. 

D.C.—Soclete Internationale Pour 
Participations Industrielles Et 
Commercial es, S. A. v. McGranery, 
D.C., 111 F.Supp. 435, modified on 
other grounds 226 F.2d 632, 96 U.S. 
App.D.C. 232, certiorari denied 76 
S.Ct. 302, 360 U.S. 937, 100 L.Bd. 
818, rehearing denied 76 S.Ct. 430, 
360 U.S. 976, 100 L.Ed. 846—So- 
ciete Internationale Pour Partici¬ 
pations Industrielles Et Commer- 
clales, S. A. v. McGranery, D.C., 14 
F.R.D. 44, modified on other 
grounds 226 F.2d 532, 96 U.S.App. 
D.C. 232, certiorari denied 76 S.Ct, 
302, 360 U.S. 937, 100 L.Ed. 818, re¬ 
hearing denied 76 S.Ct. 430, 360 U. 
S. 976, 100 L.Ed. 846. 

27. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co., D.C.I11., 14 P.R.D. 
341. 

28. U.S.—Indivlglio v. U. S., C.A. 
Tex., 249 P.2d 649, reversed on 
other grounds 78 S.Ct. 1381, 357 U. 
S. 674, 2 L.Ed.2d 1647. 
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I Where government had spent con¬ 
siderable time before institution of 
action investigating documents and 
papers of defendants, and there was 
a period of approximately fourteen 
months between institution of action 
and date cause came on for trial, mo¬ 
tion for discovery of documents made 
after cause had gone to trial was 
denied under court’s discretion. 

U.S.—^U. S. V. American Optical Co., 
D.C.N.Y., 2 F.R.D. 634. 

29. U.S.—^Laurltzen v. Atlantic 

Greyhound Corp., D.C.Tenn, 8 F.R. 
D. 237, affirmed, C.A., 182 F.2d 640. 

30. U.S.— "M., Lowensteln & Sons v. 
American Underwear Mfg. Co., D. 

C. Pa., 11 F.R.D. 172. 

31. U.S.—^M. Lowensteln & Sons v. 
American Underwear Mfg. Co., su¬ 
pra. 

No expansion of function 
Function of Rule 34 is not expand¬ 
ed by Rule 69, which permits a judg¬ 
ment creditor to examine a judg¬ 
ment debtor in the manner provided 
for in the Rules for the taking of 
depositions. 

U.S.—^M. Lowensteln & Sons v. Amer¬ 
ican Underwear Mfg. Co., supra. 

32. U.S.—^Konczahowski v. Para¬ 
mount Pictures, Inc., D.C.N.Y., 19 
F.R.D. 361. 

33. U.S.—Colonial Airlines v. Janas, 

D. C.N.Y., 13 P.R.D. 199—Holt v. 
The James Sheridan, D.C.N.Y., 12 
F.R.D. 72. 
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§ 733. Matters to Be Shown 

The party moving for the production of documents or 
things must show that the requisites for such an order 
exist, and must do so by alleging facts as to such ele¬ 
ments, rather than mere conclusions or opinions. 

The party moving for the production of docu¬ 
ments or things for inspection, copying, or photo¬ 
graphing under Rule 34 has the burden of showing, 
in Ws motion and affidavit, that the requisites for 
such an order exist.^^ 

Stating facts, not conclusions. In alleging the 
essential prerequisites in a motion for the production 
of documents or things for inspection, photograph¬ 
ing, or cop 3 nng, the moving party must, in his no¬ 


tice of motion or his affidavit, allege facts as to such 
elements, a mere statement of conclusions or opin¬ 
ions, without a statement of the grounds and basis 
therefor, being insufficient.35 

§ 734. -Good Cause 

On a motion for the production of documents or 
things, the moving party has the burden of clearly show¬ 
ing that good cause for the production exists; but where 
good cause appears on the face of the record it is unneces¬ 
sary to prove such facts by affidavit. 

On a motion for the production of documents or 
things for inspection, copying, or photographing, 
under Rule 34 of the Federal Rules, good cause 
for the discovery and production must be shown.36 


34. TJ.S.—U. S. V. Kelsey-Hayes 
Wheel Co., D.C.Mlch., 15 F.R.D. 
461—^Herbst v. Chicago, R. I. & 
P. R. Co., D.C.Iowa, 10 F.R.D. 14— 
Stewart-Wamer Corp. v, Staley, D. 

C. Pa., 4 P.R.D. 333—Fort WTayne 
Corrugated Paper Co. v. Anchor 
Hocking Glass Corp., D.G.Pa., 4 F. 

R. D. 828—Condry v. Buckeye S. S. 
Co., D.C.Pa., 4 P.R.I). 310. 

35. U.S.—Sonken-Galamba Corpora¬ 
tion V. Atchison, T. & S. F. Ry. Co., 

D. C.MO., 30 F.Supp. 936. 

Gill V. Col-Tex Refining Co., B. 
C.Tex.. 1 F.R.D. 255. 

36. TT.S.—Fisher v. Delehant, CA.8, 
250 P.2d 265—^Indlviglio v. U. S., 
CA..Tex,, 249 F.2d 649, reversed on 
other grounds 78 S.Ct. 1381, 357 U. 

S. 674, 2 LiJSd.2d 1547—Hauger v. 
Chicago, R. I. & P. R. Co., C.AI11., 
216 F.2d 501—Williams v. Conti¬ 
nental Oil Co.. C.A.Okl.. 216 P.2d 
4, certiorari denied 75 S.Ct. 341, 
348 U.& 928, 99 L.Bd. 728—Reyn¬ 
olds V. U. S., C.APa., 192 P.2d 987, 
reversed on other grounds 73 S.Ct, 
628. 345 U.S. 1, 97 KEd. 727, 32 A. 
Li.R.2d 382—Hickman v. Taylor, C. 
C.A.Pa., 153 F.2d 212, certiorari de¬ 
nied 66 S.Ct. 961, 327 U.S. 808, 90 
L.Ed. 1032, vacated on other 
grounds 66 S.Ct. 1337, 328 U.S. 876, 
90 Ii.Ed. 1646, aflirmed 67 S.Ct 
386, 829 U.S. 496, 91 U.Ed. 461. I 

Zenith Radio Corp. v. Radio 
Corp. of America, D.C.Del., 121 F, 
Supp. 792—Taylor v. Sound S. S. 
Lfines, D.C.Conn., 100 F.Supp. 388— 
Prelll V. Shephard S. S. Co., D.C. 
N.Y., 76 F.Supp. 220—U. S. v. Na¬ 
tional City Bank of New York, D, 
C.N.Y,, 40 F.Supp. 99—Arcadia 

Knitting Mills v. Princeton Knit¬ 
ting Mills, D.C.N.Y., 86 F.Supp. 
806. 

Buscher v. United Shoe Ma¬ 
chinery Corp., D.C.N,Y., 23 P.RD. 
183—U. S. V. Loew's, Inc., D.C.N. 
Y., 23 F.RD. 178—^Henrik Manner- 
frid, Inc. v. Teegardeu, D.C.N.Y., 23 
F.R.D. 173—^Blanchet v. Colonial 
Trust Co., D.C.Del., 23 F.R.D. 118— 
Harris v. Marine Transport Lines^ 


Inc., D.C.N.Y.. 22 F.R.D. 484—Tay¬ 
lor V. Central R. Co. of N. J., D.C. 
N.Y.. 21 F.R.D. 112—Chatman v. 
American Export Lines, Inc., D.C. 
N.Y., 20 F.R.D. 176—Endte v. 

Hermes Export Corp., D.C.N.Y., 20 
F.R.D. 162—^Roach v. Boston Tow 
Boat Co., D.C.Mass., 19 F.R.D. 267 
—Shupe V. Pennsylvania R. Co., D. 
C.Pa., 19 F.R.D. 144—^Thompson v. 
Hoitsma, D.C.N.J., 19 P.RD. 112— 
Karlsson v. Wolf son, D.C.Minn., 18 
P.RD. 474—Joseph L. Lee, Inc., v. 
Margon Corp., D.C.N.Y., 18 P.RD. 
890—U. S. V. Great Northern Ry. 
Co., D.C.Cal., 18 P.RD. 367—Chin 
Nee Deu v. Dulles, D.C.N.Y., 18 F. 
RD. 860—^Vllastor Kent Theatre 
Corp. V. Brandt, D.C.N.Y., 18 F.RD. 
199—^Henderson v. Southern Ry. 
Co., D.CTenn., 17 P.RD. 349— 
Sturm V. Great Atlantic & Pac. Tea 
Co., D.C.Conn., 16 F,R.D. 476—Hil¬ 
ton V. Contiship Corp., D.C.N.Y., 16 
P.RD. 463—^Margeson v. Boston & 
M. R. R, D.C.Mass., 16 P.RD. 200 
—Schwartz v. Broadcast Music, D. 
C.N.Y., 16 F.RD. 31—Szubinski v. 
Commercial Sash & Door Co., D.C. 
IlL, 15 F.R.D. 274—^De Gaetano v. 
Frank A. Clendaniel, Inc., D.C.Del., 
16 P.RD. 114—Gunderson v. Mor¬ 
an Transp. Corp., D.C.N.Y., 16 P. 
RD. Ill—Aetna Life Ins. Co. v. 
Little Rock Basket Co., D.C.Ark., 
14 P.R.D. 383—U. S. v. Procter & 
Gamble Co., D.C.N.J., 14 P.RD. 230 
—^Pappas v, Loewis, Inc., D.C.Pa., 
13 P.R.D. 471—Leven v. Birr ell, D. 
CN.Y., 13 P.RD. 341—Colonial Air¬ 
lines V. Janas, D.C.N.Y., 13 P.R.D. 
199—^Royal Exchange Assur. v. Mc¬ 
Grath, D.C,N.Y., 13 P.RD. 160— 
Hartford Nat. Bank & Trust Co. v. 
B. P. Drew & Co., D.C.Del., 13 F. 
RD. 127—Jack Loeks Enterprises, 
Inc. V. W. S. Butterfield Theatres, 
Inc., D.C.Mich., 13 P.RD. 6—Rio 
Haven, Inc. v. National Screen 
Service Corp., D.C.Pa., 11 F.RD. 
609—William A. Meier Glass Co. 
V. Anchor Hocking Glass Corp., D. 
‘C.Pa., 11 P.R.D. 487—McManus v. 
Harkness, D.C.N.Y., 11 P.R.D. 402 
—^Vermilyea v. Chesapeake & O. 
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Ry. Co., D.CMich., 11 P.RD. 255— 
Bowdle v. Automobile Ins. Co. of 
Hartford. Conn., D.C.Del., 11 P.R.D. 
148—^Prank v. Tinlcum Metal Co., 
D.C.Pa., 11 P.RD. 83—Bifferato v. 
States Marine Corp. of Del., D.C.N. 
Y., 11 P.RD. 44—U. S. V. Lorain 
Journal Co., D.C.Ohio, 10 F.R.D. 
487—Pennsylvania R. Co. v. Julian, 
D.C.Del., 10 P.RD. 462—Hudalla v. 
Chicago, M., St. P. & P. R. Co., D. 
C.Minn., 10 P.R.D. 363—Dusha v. 
Pennsylvania R Co., D.C.Ohlo, 10 
P.RD. 160—^Dulansky v. lowa-Il- 
linois Gas & Elec. Co., D.C.Iowa, 10 
P.R.D. 146—North v. Lehigh Valley 
Transit Co., D.C.Pa., 10 P.R.D. 38 
—^Herbst v. Chicago, R. I. & P. R. 
Co., D.C.Iowa, 10 P.R.D. 14—G. & 
P. Amusement Co. v. Regent Thea¬ 
ter Co., D.aOhio, 9 P.RD. 721— 
Prankson v. Carter & Weeks Steve¬ 
doring Co., D.C.N.Y., 9 P.RD. 713 
—^Raudenbush v. Reading Co., D.C. 
Pa., 9 P.R.D. 670—^U. S. v. 5 Cases, 
Etc., D.C.Conn., 9 F.R.D. 81— 
Reeves v, Pennsylvania R. Co., D. 

C. Del., 8 P.RD. 616—Michel v. Mei¬ 
er, D.C.Pa., 8 P.R.D. 464—Canister 
Co. V. National Can Corp., D.C.Del., 
8 P.RD. 408—^Hirshhom v. Mine 
Safety Appliances Co., D.C.Pa., 8 P. 
R.D. 11—Garrett v. Faust, D.C.Pa., 
7 P.RD. 660—Wild v. Payson. D.C. 

I N.Y., 7 P.R.D. 495—Midland Steel 
Products Co. V. Clark Equipment 
Co., D.C.Mich., 7 P.RD. 132—Gor¬ 
don V. Pennsylvania R. Co„ D.C. 
Pa., 5 P.RD. 610—^Dowd v. Ameri¬ 
can S. S. Co., D.C.N.Y.. 6 P.RD. 
240—^Helner v. North American 
Coal Corporation, D.C.Pa., 3 P.RD. 
63, first case—^Rosenblum v. Ding- 
felder, D.C.N.Y., 2 P.R.D. 49—Wel- 
ty V. Clute, D.C.N.Y., 1 P.RD. 446 
—^Peltz V. Carolina Bagging Co., 

D. C.N.Y., 1 P.R.D. 443—Piorkow- 
ski V. Socony Vacuum Oil Co., D.a 
Pa., 1 P.RD. 407. 

D.C.—^Martin v. Capital Transit Co., 
D.C., 170 P.2d 811, 83 U.S.App.D.C, 
239. 

Continental Distilling Corp. v. 
Humphrey, D.C., 17 P.R.D. 237— 
Hellmann v. Brownell, D.C., 15 F. 



35A C. J. S, 


FEDERAL CIVIL PROCEDURE § 734 


Accordingly, the party moving for the production 
has the burden or primary duty of showing that 
such good cause exists.^*^ Moreover, there must be 
a clear showing by petitioner, and the court is not 
required to search out good cause from the naked 
allegations of good cause or relevancy and the 
showing of good cause must be made as to each 
document requested, a mere reference to the plead¬ 
ings being insufficient.^^ The fact that a party de¬ 
faulted in complying with interrogatories requested 
by the other party, or failed to object to them, does 
not waive his rights to insist on a showing of good 
cause for a discovery by production of documents.**® 

A mere statement of conclusions as to good cause 
and admissibility, without a statement of the grounds 
and basis for such conclusions, is insufficient.**! 
Thus, mere general allegations in the affidavit that 
the documents sought are in the possession and 
control of the other party, that the information is 
not readily accessible to movant, that the documents 
constitute relevant evidence, and that they are neces¬ 
sary to movant’s preparation of his case do not es¬ 
tablish good cause.**2 Certainly, a bare allegation 
of necessity is insufficient to show good cause.*® 


However, where the circumstances seem to bear out 
the general claims of the moving party, good cause 
may be established without a more precise exposi¬ 
tion.** 

As appears supra § 585, the requirement of good 
cause under Rule 34 has in some instances been 
applied to proceedings for the production of docu¬ 
ments in connection with depositions. 

Necessity of showing of good cause by affidavit. 
Subdivision 2 of Form 24 appended to the Federal 
Rules of Civil Procedure indicates what must be 
shown to establish good cause.*® In general good 
cause for the production of books, documents, and 
things must be shown by the affidavit accompanying 
the notice of motion ;*® and where an affidavit falls 
short of compliance with the Rule it is insufficient.*'^ 
While Rule 34 does not require that good cause for 
the production of documents and things for inspec¬ 
tion must be shown by affidavit,*® a showing by 
affidavit is necessary if such matters do not appear 
in some other way.*® However, when these matters 
definitely appear on the face of the record, it is 
unnecessary to prove such facts by affidavit;®® and 
the failure to present facts showing good cause in 


R.D. 257—Slydell v. Capital Trans¬ 
it Co., D.C., 1 F.R.D. 16. 

What constitutes good cause: 
Generally see supra § 702. 

With respect to statements of par¬ 
ty or witness see supra i§ 725, 
726. 

ITeoessity 

Under Federal Rule relating to 
production of documents for inspec¬ 
tion and copying, some fact must be 
shown which will make the produc¬ 
tion necessary. 

U.S.—Cannon v. Aetna Freight Lines, 
D.aOhio, 11 F.R.D. 93. 

37. U.S.—Hauger v. Chicago, R. I. & 
P. R. Co., C.A.I11., 216 F.2d 601. 

Richards v. Maine Cent. R. R., 
D.C.Me., 21 F.R.D. 693—U. S. v. 
Kelsey-Hayes Wheel Co., D.C.Mlch., 
16 F.R.D. 461—Michel v. Meier, D. 
C.Pa., 8 P.R.D. 464. 

38. U.S.—U. S. V. Great Northern 
Ry. Co., D.C.Cal., 18 P.R.D. 357. 

D.C.—^Martin v. Capital Transit Co., 
170 P.2d 811, 83 U.S.APP.D.C. 239. 

39. U.S.—^Martin-Parry Corp. v. C. 
A. Bader Co., D.C.Conn., 16 F.R.D. 
465. 

40. U.S.—^Fredricksen v. Bethlehem 
Steel Company, D.C.N.T., 17 F.R.D. 
307. 

41. U.S.—^Archer v. Comillaud, D.C. 
Ky., 41 F.Supp. 436—Sonken-Ga- 
lamba Corporation v. Atchison, T. 
& S. F. Ry. Co., D.C.MO., 30 F. 
Supp. 936. 


Gunderson v. Moran Transp. 
Corp., D.C.N.Y., 16 F.R.D. 111— 
Aetna Life Ins. Co. v. Little Rock 
Basket Co., D.C.Ark., 14 F.RD. 383 
—^Hartford Nat. Bank & Trust Co. 
V. E. F. Drew & Co., D.C.Del., 13 
F.R.D. 127—^Holt V. The James 
Sheridan, D.C.N.T., 12 F.R.D. 72— 
McManus v. Harkness, D.C.N.T., 
11 F.R.D. 402—Grogan v. Pennsyl¬ 
vania R. Co., D.C.N.T., 11 F.R.D. 
342—Cannon v. .®tna Freight 
Lines, D.C.Ohio, 11 F.R.D. 93— 
Gebhard v. Isbrandtsen Co., D.C. 
N.T., 10 F.R.D. 119—Sutherland 

Paper Co. v. Grant Paper Box Co., 
D.C.Pa,, 8 F.R.D. 416—^Marzo v. 
Moore-McCormack Lines, D.C.N.T., 
7 F.R.D. 378—Gordon v. Pennsyl¬ 
vania R. Co., D.C.Pa., 5 F.R.D. 610 
—Courteau v. Interlake S. S. Co., 
D.C.Mlch., 1 F.R.D. 626—Gill v. 
Col-Tex Refining Co., D.C.Tex., 1 
F.R.D. 255. 

Particular conolusory statements 
Showing of ‘'good cause” requires 
considerably more than a conclusory 
statement that party may possibly 
be able to get some relevant evi¬ 
dence or some leads to relevant evi¬ 
dence from the documents. 

U.S.—Service Liquor Distributors v. 
Calvert Distillers Corp., D.C.N.T., 
16 F.R.D. 344. 

42. U.S.—Hudalla v. Chicago, M., St. 
P. & P. R. Co., D.C.Minn., 10 F.R.D. 
363. 


tie Rock Basket Co., D.C.Ark., 14 
F.RD. 383. 

44. Evidence normally in other par¬ 
ty’s knowledge 

U.S.—Leven v. Birrell, D.C.N.Y., 13 
F.R.D. 341. 

45. U.S,—Gunderson v. Moran 
Transp, Corp., D.C.N.Y., 16 P.R. 
D. 111. 

46. U.S,—Chin Nee Deu v. Dulles, 
D.C.N.Y., 18 F.R.D. 350. 

47. U.S.—Gunderson v. Moran 
Transp. Corp., D.C.N.Y., 16 F.R.D. 
111 . 

48. U.S.—United Mercantile Agen¬ 
cies V, Silver Fleet Motor Express, 
D.C.Ky., 1 P.R.D. 709. 

49. U.S.—Thomas French & Sons v. 
Carleton Venetian Blind Co., D.C. 
N.Y., 30 F.Supp. 903. 

Gill V. Col-Tex Refining Co., D.C. 
Tex., 1 F.RD. 265. 

60. U.S.—Szubinski v. Commercial 
Sash & Door Co., D.C.Ill., 16 F.R 
D. 274—^United Mercantile Agen¬ 
cies V. Silver Fleet Motor Express, 
D.C.Ky., 1 P.RD. 709. 

Who developed facts held immate¬ 
rial 

One of the purposes of Federal 
Rules of Civil Procedure is that 
where good cause Is shown there 
shall be made available to litigants 
the facts in a case without regard 
to which party develops them. 

D.C.—^Tansey v. Transcontinental & 
Western Air, D.C., 97 F.Supp. 468. 


43. U.S.—^Aetna Life Ins. Co. v. Lit- 
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the motion is not fatal where the complaint made 
such showing. 51 

Elimination of good cause. Under certain cir¬ 
cumstances, a party against whom a motion to pro¬ 
duce certain documents is brought may, by admit¬ 
ting the matters which might be shown by the pro¬ 
duction of the documents, eliminate the good cause 
which might have existed for such production.52 

Determining existence of good cause. It is the 
function of the judge to decide whether good cause 
has been shown ;53 and if, in deciding that good 
cause has been shown, the court is mistaken it is 
not thereby deprived of, nor has it exceeded, its 
jurisdiction.54 In determining whether good cause 
exists a liberal construction is desirable.®® 


35A C.J.S. 

§ 735. - Relevancy and Materiality 

The moving party should show in his affidavit that the 
documents or things sought to be produced are relevant 
and materlai to the case or that it is reasonabiy probable 
that they constitute or contain material evidence. 

On a motion for the production of documents or 
things for inspection, copying, or photographing, 
the moving party should show, in his affidavit,®® 
that the documents or things sought to be produced 
are relevant and material to the case,®^ or that it is 
reasonably probable that they constitute or contain 
material evidence;®® and where such a showing is 
not made the motion for production will be denied.®® 

In making such showing, the party seeking the 
production of material must state the facts leading 
to the conclusion of relevancy and materiality, and 
not merely the conclusion or opinion;®® and the 


51. XT.S.—^Prank v. Tinlcum Metal 
Co., D.C.Pa., 11 F.R.D. 83. 

52. TJ.S.—^Hubensteln v. Kleven, D. 

C. Mass., 21 F.R.D. 183. 

53. TJ.S.—^Pennsylvania R. Co. v. 
Kirkpatrick, C.A.3, 203 P.2d 149. 

54. U.S.—^Pennsylvania R. Co. v. 
Kirkpatrick, supra. 

55. U.S.—Karlsson v. Wolf son, D.C. 
Minn., 18 P.R.D. 474—^Reeves v. 
Pennsylvania R. Co., D.C.Del., 8 P. 
R.D. 616—Gordon v. Pennsylvania 
R. Co., I).C.Pa„ 5 F.R.D. 510. 

56. U.S.—Service Liquor Distribu¬ 
tors v. Calvert Distillers Corp., D. 
C.N.Y., 16 F.R.D. 344. 

57. U.S.—^Bernstein v. U. S., C.A. 
Colo., 256 F.2d 697, certiorari dis¬ 
missed 79 S.Ct 296, 358 U.S. 924, 
3 L.Ed.2d 298—Indiviglio v. U. S., 
C.A.Tex., 249 F.2d 649, reversed 
on other grounds 78 S.Ct. 1381, 357 
U.S. 574, 2 L.Ed.2d 1547. 

Archer v. Cornillaud, D.C.Ky., 
41 F.Supp. 436—^Pacific Mills v. 
Nichols, D.C.Mass., 31 F.Supp. 43 
—Sonken-Galamba Corporation v. 
Atchison. T. & S. F. Ry. Co., D.C. 
Mo., 30 F.Supp. 936—Thomas 
French & Sons v. Carleton Vene¬ 
tian Blind Co., D.C.N.T., SO F. 
Supp. 903—^Fletcher v. Foremost 
Dairies of New York, D.C.N.Y., 29 
F.Supp. 744—^Kenealy v. Texas Co., 

D. C.N.Y., 29 F.Supp. 602—U. S. v. 
Aluminum Co. of America, D.C.N. 
Y., 26 F.Supp. 711. 

Harris v. Marine Transport 
Lines, Inc., D.C.N.Y., 22 F.R.D. 484 
—^Burns v. Mulder, D.CXPa., 20 F. 
R.D. 605—^Portsmouth Baseball 
Corp. V. Frick. D.C.N.Y., 19 F.R.D. 
196—Szubinski v. Commercial Sash 
& Door Co., D.C.IIL, 16 P.R.D. 274 
—^U. S. v. Procter & Gamble Co., 
D.C.N.J.. 14 P.R.D. 230—Leven v. 
Birrell, D.C.N.Y., 13 F.R.D. 341— 
William A. Meier Glass Co. v. An¬ 
chor Hocking Glass Corp., D.C.Pa., 


11 P.R.D. 487—^Vermilyea v. Chesa¬ 
peake & O. Ry. Co., D.C.Mich., 11 
P.R.D. 255—^Dulansky v. lowa-Illi- 
nois Gas & Elec. Co., D.C.Iowa, 10 
F.RD. 146—G. &. P. Amusement 
Co. V. Regent Theater Co., D.C. 
Ohio, 9 P.R.D. 721—U. S. v. 6 
Cases, Etc., D.C.Conn., 9 F.R.D. 81 
—^Reeves v. Pennsylvania R. Co., 
D.C.Del., 8 P.R.D. 616—Hirshhorn 
V. Mine Safety Appliances Co., D.C. 
Pa., 8 P.R.D. 11—Wild v. Payson, 
D.C.N.Y., 7 F.R.D. 495—^Marzo v. 
Moore-McCormack Lines, D C.N.Y., 
7 P.R.D. 378—Rosseau v. Langley, 
D.C.N.Y., 7 F.R.D. 170—Dowd v. 
American S. S. Co., D.C.N.Y., 6 F. 
R.D. 240—Corbett v. Columbia 
Transp. Co., D.C.N.Y., 5 P.R.D. 217 
—Stewart-Wamer Corp. v. Staley, 
D.C.Pa., 4 P.R.D, 333—^Fort Wayne 
Corrugated Paper Co. v. Anchor 
Hocking Glass Corp., D.C.Pa., 4 F. 
R.D. 328—Condry v. Buckeye S. S. 
Co., D.C.Pa., 4 F.R.D. 310—Helner 
V. North American Coal Corpora¬ 
tion, D.C.Pa., 3 F.R.D. 63, first case 
—Rosenblum v. Dingfelder, D.C. 
N.Y., 2 F.R.D. 309—Campbell v. 
American Fabrics Co., D.C.N.Y., 2 
P.R,D. 204—U. S. V. National City 
Bank of New York, D.C.N.Y., 2 F. 
R.D. 46—^Winkelman v. General 
Motors Corporation, D.C.N.Y., 1 F. 

R. D. 696—Courteau v. Interlake 

S. S. Co., D.C.Mich., 1 P.R.D. 626 
—Compagnie Continentals DTm- 
portation v. Pacific Argentine Bra¬ 
zil Line, D.C.N.Y., 1 P.R.D. 388- 
Byers Theaters v. Murphy, D.C. 
Va., 1 F.R.D. 286—Radike Patents 
Corporation v. Rabinowitz, D.C.N. 
Y., 1 P.R,D. 126. 

D.C.—^Von Der Heydt v, Rogers, 261 
P.2d 17, 102 U.S.APP.D.C. 114. 

Purpose of amending complaint 
Where the affidavit supporting the 
motion recites that the information 
and data required are for the pur¬ 
pose of amending the complaint, if 
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It appears that the documents sought 

may be material to the issues al¬ 
ready joined the motion may be 

granted. 

U.S.—U. S. V. Doudera, D.C.N.Y., 28 
F.Supp. 223. 

Data sought held relevant and ma. 
terial 

U.S.—Colpak V. Hetterick, D.C.N.T., 
40 F.Supp. 350—U. S. V. National 
City Bank of New York, D.C.N.Y., 
40 F.Supp. 99—^Kenealy v. Texas 
Co., D.C.N.Y., 29 F.Supp. 502—Gie- 
low V. Warner Bros. Pictures, D.C. 
N.Y., 26 F.Supp. 425. 

Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 16 F. 
R.D. 634—^Roth v. Paramount Film 
Distributing Corp., D.C.Pau, 4 F.R. 
D, 302—^Monarch Liquor Corpora¬ 
tion V. Schenley Distillers Corpo¬ 
ration, D.C.N.Y., 2 F.R.D. 61— 

Compagnie Continentals D’lmpor- 
tation V. Pacific Argentine Brazil 
Line, D.C.N.Y., 1 F.RD. 388—Con¬ 
necticut Importing Co. v. Continen¬ 
tal Distilling Corporation, D.C. 
Conn., 1 F.R.D. 190. 

Motions granted 

U.S.—^Meehan v. Schenley Distillers 
Corporation, D.C.N.Y., 27 F.Supp. 
989. 

Republic of Italy v. De Angelis, 
D.C.N.Y., 14 F.RD. 619. 

58. U.S.—Schuyler v. United Air 
Lines, D.C.Pa., 10 F.R.D. Ill— 
Olson Transp. Co. v. Socony-Vac- 
uum Oil Co., D.aWis., 7 F.RD. 134. 

59. U.S,—^North Kansas City De¬ 
velopment Co. V. Chicago, B. & Q. 
R. Co., D.C.Mo., 64 F.Supp. 772, af¬ 
firmed, C.C.A., 147 F.2d 161. 

Garrett v. Faust, D.C.Pa., 7 F. 
RD. 650—Gordon v. Pennsylvania 
R. Co., D.C.Pa., 5 F.R.D. 610. 

60. U.S.—^Archer v. Cornillaud, D.C. 
Ky., 41 F.Supp. 435—Sonken-Gal¬ 
amba Corporation v. Atchison, T. 
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moving party cannot leave the court with the task 
of supplying for itself the necessary factual basis 
by a detailed study of the pleadings.However, 
the fact that the motion fails to allege the materiality 
of the papers sought to be produced does not warrant 
the denial of the motion where the materiality of 
such papers is obvious.^^ 

The function of determining whether the docu¬ 
ments sought are material belongs to the trial judge, 
and not to the party ordered to produce such docu¬ 
ments,® 3 and in making such determination it may 
be necessary for the court to examine every docu¬ 
ment.®^ Where the materiality of the documents, 
etc., is challenged, it has been held that the question 
must first be passed on by the court before they 
are submitted for inspection to the opposing party.®® 
Where the circumstances are such that it would be 
sheer guesswork for the court to designate any par¬ 
ticular item as irrelevant, the motions of the parties 
for discovery and inspection will be granted.®® 


However, the requirement of materiality does not 
compel the party seeking discovery definitely to 
prove materiality before he will be entitled to a dis¬ 
covery.®*^ 

The requisites of relevancy and materiality of the 
documents or things to be produced are discussed 
generally supra § 706. 

§ 736. - Designation of Document or 

Thing and Contents Thereof 

A motion for the production of documents or things 
for inspection should reasonably designate the documents 
or things sought; and In most cases, but not all, it is 
sufficient to designate a clearly defined category of docu¬ 
ments, or the definite subject matters which are desired, 
rather than certain books. 

On a motion for the production of documents 
or things for inspection, copying, or photographing, 
under Rule 34 of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., the motion should reasonably 
designate the documents or things sought.®® How- 


& S. F, Ry. Co., D.C.Mo., 30 F.Supp. 

936. 

In re Indusco, Inc., D.C.N.T., 15 

F.R.D. 7—^Leven v. Birrell, D.C.N. 

Y., 13 F.R.D. 341—Frank v. Tini- 

cum Metal Co., D.C.Pa., 11 F.R.D. 

83—Courteau v. Interlake S. S. Co., 

D.C.Mich., 1 F.R.D. 625. 

Showing' held insnfflcient 

(1) In action under Jones Act for 
injuries to crew member of mer¬ 
chant vessel, a motion for produc¬ 
tion of crew list as of date of acci¬ 
dent would be denied where plaintiff 
failed to state facts showingr that 
information desired was material, 
but merely stated that it would be 
impossible to prosecute his action 
successfully unless he was furnished 
with information consisting* of a 
copy of the crew list. 

U.S.—Corbett v. Columbia Transp. 

Co., D.C.N.T.. 6 F.R.D. 217. 

(2) Merely to allege that photo¬ 
graphs were taken of the scene of 
the accident without any showing 
as to the time the photographs were 
taken, and as to what they show, 
does not satisfy the requirement that 
facts must be alleged supporting the 
conclusion of materiality. 

U.S.—Poppino V. Jones Store Co., D. 

C.Mo., 1 F.R.D. 215. 

61. U.S.-—Leven v. Birrell, D.C.N. 

T., 13 F.R.D. 341. 

62. Witnesses’ statements 

In automobile accident case, mo¬ 
tion for production of statements of 
certain witnesses could not be de¬ 
nied even though moving party fail¬ 
ed to claim statements sought would 
be material if they existed, in view 
of fact that it was obvious such 
statements would be material in 


connection with moving party's prep¬ 
aration of his case. 

U.S.—Wilson V. David, D.C.Mich., 21 
P.R.D. 217. 

63. U.S.—^U. S. V. Aluminum Co. of 
America, D.C.N.Y.. 26 F.Supp. 711. 
Xt is not function of counsel for 

the party having the documents to 
rule with finality on the relevancy 
or irrelevancy of the documents in 
their exclusive possession and there¬ 
by deprive both the court and oppos¬ 
ing counsel of an opportunity to 
evaluate their contentions. 

U.S.—^Radio Corp. of America v. Rau- 
land Corp., D.C.I11., 18 P.R.D. 440. 
Party limiting production 

Corporation ordered by court to 
produce all documents relating to 
transactions subject to regulations 
issued under subdivision of Trading 
With the Enemy Act providing for 
investigation, regulation, etc., of 
transactions in foreign exchange, ex¬ 
portation of gold, silver, currency, 
securities, etc., could not limit pro¬ 
duction to those portions of docu¬ 
ments which corporation deemed 
within the scope of such statute and 
regulations. 

U.S.—In re Indusco, Inc., D.C.N.Y., 
16 F.R.D. 7. 

64. U.S.—U. S. V. Aluminum Co. of 
America, D.C.N.Y., 26 F.Supp. 711. 

65. U.S.—^Kenealy v. Texas Co., D. 
C.N.Y., 29 F.Supp. 602. 

Xf parties cannot agree that cer¬ 
tain books and documents designated 
are material, such books and docu¬ 
ments should be first inspected by 
the court. 

Xj.s.—United Mercantile Agencies v. 
Silver Fleet Motor Express, D.C. 
Ky., 1 F.R.D. 709. 
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66. Complexity and magnitude of 
action 

U.S.—^Bank of America v. Loew’s 
Intern. Corp., D.C.N.Y., 19 F.R.D. 
116. 

67. U.S.—^Radio Corp. of America v. 
Rauland Corp., D.C.I11., 18 F.R.D. 
440. 

68. U.S.—Sonken-Galamba Corpora¬ 
tion V. Atchison, T. & S. F. Ry. 
Co., D.C.Mo., 30 F.Supp. 936— 
Thomas French & Sons v. Carle- 
ton Venetian Blind Co., D.C.N.Y., 
30 F.Supp. 903—^Welty v. Clute, D. 
CJSr.Y., 29 F.Supp. 2. 

Portsmouth Baseball Corp. v. 
Frick, D.C.N.T., 19 F.R.D. 196-- 
Service Liquor Distributors v. Cal¬ 
vert Distillers Corp., D.C.N.Y., 16 
F.R.D. 344—Sheffield Corp. v. 
George F. Alger Co., D.C.Ohio, 16 

F. R.D. 27—Szubinski v. Commer¬ 
cial Sash & Door Co., D.C.Ill., 15 F. 
R.D. 274—^Aetna Life Ins. Co. v. 
Little Rock Basket Co., D.C.Ark., 
14 F.R.D. 383—Hefter v. National 
Airlines, D.C.N.Y., 14 P.R.D. 78— 
William A. Meier Glass Co. v. An¬ 
chor Hocking Glass Corp., D.C.Pa., 
11 P.R.D. 487—^Lundberg v. Welles, 
D.C.N.Y., 11 F.R.D. 136—Frank v. 
Tinicum Metal Co., D.C.Pa., li F.R. 
D. 83—^Herbst v. Chicago, R. I. 

P. R. Co., D.C.Iowa, 10 F.R.D. 14— 

G. & P. Amusement Co. v. Regent 
Theater Co., D.C.Ohio, 9 F.R.D. 721 
—Frankson v. Carter & Weeks 
Stevedoring Co., D.C.N.Y., 9 F.R.D. 
713—Simper v. Trimble, D.C.Mo., 9 
F.R.D. 698—^U. S. v. 5 Cases, Etc., 
D.C.Conn., 9 F.R.D. 81—^Hawaiian 
Airlines v. Trans-Pacific Airlines, 
D.C.Hawail, 8 F.R.D. 449—Hirsh- 
horn V. Mine Safety Appliances Co., 
D.C.Pa., 8 F.R.D. 11—Marzo v. 
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ever, there is a wide divergence of opinion on how 
specific the designation must be;69 and there is a 
conflict in the lower federal courts as to whether 
Rule 34, and particularly the word “designated” as 
used in that Rule, is satisfied when the demanding 
party indicates merely the categories of documents 
which he desires to have furnished by his op¬ 
ponent.*^® 

Thus, in most cases it has been held to be sufficient 
to designate a clearly defined category of docu¬ 


ments,*^1 at least in some circumstances, as where 
the documents desired could not be described and 
designated specifically,*^2 and where an attempt to 
state more specifically each document requested 
would primarily serve dilatory purposes.'^^ Stated 
otherwise, this viewpoint is that all that needs be 
designated are the definite subject matters which 
are desired, rather than that certain books or docu¬ 
ments be designated which may or may not contain 
information desired at least this is so where there 


Moore-McCormack Lines, D.C.N.T., 
7 F.R.D. 378—^Hillside Amusement 
Co. V. Warner Bros. Pictures, D.C. 
N.Y., 7 P.R.D. 260—U. S. v. XJ. S. 
Alkali Export Ass’n, D.G.N.Y., 7 
F.R.D. 266—^Rosseau v. Langley, D. 

C.N.Y., 7 F.R.D. 170—Olson Transp. 
Co. V. Socony-Vacuum Oil Co., D. 

C. Wis., 7 F.R.D. 134—Forstmann 
Woolen Co. v. Manufacturers Retail 
Men’s Stores, D.G.N.Y., 6 F.R.D. 
224—Gordon v. Pennsylvania R. Co., 

D. C.Pa., 5 F.R.D. 510—^Dowd v. 
American S. S. Co., D.C.N.Y., 5 F.R. 
D. 240—Stewajt-Warner Corp. v. 
Staley, D.C.Pa., 4 F.R.D. 333—Fort 
Wayne Corrugated Paper Co. v. 
Anchor Hocking Glass Corp., P.C. 
Pa., 4 F.R.D. 328—Condry v. Buck¬ 
eye S. S. Co., D.C.Pa., 4 P.R.D. 810 
—Miller v. Adelson, D.C.Pa., 4 F. 
R,D. 176—^Isrel v. Shapiro, D.C.N. 
Y., 3 F.R.D. 176—^Heiner v. North 
American Coal Corporation, D.C. 
Pa,, 3 F.B.D. 63, first case—S. 
V. American Optical Co., D.C.N.Y., 
2 F.R.D. 634—Clark v. Chase Nat. 
Bank of City of New York, D.C. 
N.Y., 2 P.R.D. 94—RCA Mfg. Co. 
V. Decca Records, D.C.N.Y,, 1 F.R. 
D. 433—^Vendola Corporation v. 
Hershey Chocolate Corporation, D. 
GN.Y., 1 P.R.D. 359. 

Nature and location 

Defendant’s motion for an order 
to Inspect and copy certain docu¬ 
ments, books, and records of plain¬ 
tiff would be denied, where defend¬ 
ant’s failure to disclose more than 
an opinion with respect to nature 
and location of subject matter which 
It was desired to have produced for 
inspection with permission to copy 
or photostat Justified inference that 
facts had npt been sufflcientiy de¬ 
veloped. 

U.S,—^Peltz V. Carolina Bagging Co., 
D.C.N.Y., 1 F.R.D. 443. 

Trnaamed snbsldlaxlee 
A motion by plaintiff for the pro¬ 
duction of all correspondence be¬ 
tween plaintiff and one of the de¬ 
fendants or any of its subsidiaries 
would be denied as to the unnamed 
•subsidiaries. 

U.S.—Piest y. Tide Water Oil Co., 
D,C.N.Y., 27 F.Supp. 1021. 

Des^atlons held sufflolent 

(1) Defendant’s motion for pro¬ 


duction and Inspection of such doc¬ 
uments as relate to defense and 
plaintiff's participation in defense of 
former suits, and to institution and 
sharing of expense of the instant 
suit, described the documents with 
sufficient particularity. 

U.S.—B. W. Bliss Go. V. Cold Metal 
Process Co., D.C.Ohio, 1 F.R.D. 
193. 

(2) Other Instances. 

U.S.—Michel v. Meier, D.C.Pa., 8 F. 
R.D. 464—^Hirshhorn v. Mine Safe¬ 
ty Appliances Co., D.C.Pa., 8 F.R. 

D. 11—United Mercantile Agencies 
V. Silver Fleet Motor Express, D.C. 
Ky., 1 F.R.D. 709—^Poppino v. Jones 
Store Co., D.C.Mo., 1 F.R.D. 216— 

E. W. Bliss Co. V. Cold Metal Proc¬ 
ess Co., D.C.Ohio, 1 F.R.D. 193. 

Designations held insufficient 

(1) A motion calling for a blanket 
inspection of copies of any and all 
statements furnished to any bank or 
credit agency over a period of five 
years was held insufficient. 

U.S.—Connecticut Importing Co. v. 
Continental Distilling Corporation, 
D.C.Conn., l P.R.D. 190. 

(2) Blanket request by plaintiff for 
all documents in possession of de¬ 
fendant which might be material to 
issues was an improper designation, 
and that aspect of plaintiff’s motion 
for the production of documents al¬ 
leged to be in the custody and con¬ 
trol of defendant would be denied. 
U.S.—^Mercantile Metal & Ore Corp. 

V. American General Supply Corp., 
D.C.N.Y., 12 P.R.D. 346. 

(3) A request for the production 
of “all photographs made prior to 
the institution of the suit;” not lim¬ 
ited to photographs of the particular 
place where the accident is alleged 
to have taken place, was insufficient. 
U.S.—^Kenealy v. Texas Co., D.C.N. 

Y., 29 F.Supp. 602. 

(4) Where plaintiffs, in motion for 
discovery, asked for everything con¬ 
ceivable and added catch-alT ‘to in¬ 
clude the' inconceivable, even where 
basic relevancy of requests was ob¬ 
vious, made almost no attempt to 
limit demands, to relevant periods of 
time, and asked for over eighty cate¬ 
gories and' subcatbgories of docu¬ 
ments, motion will ‘ be denied, but 


without prejudice to further applica¬ 
tion based on more selective identifi¬ 
cation. 

U.S.—^Automatic Laundry Service v. 
Telecoin Corp., D.C.N.Y., 16 F.R.D. 
26. 

(5) In action to recover damages 
resulting from an automobile acci¬ 
dent allegedly caused by negligence 
of railway company, plaintiff's mo¬ 
tion for production of all photo¬ 
graphs, exhibits, sketches, plans, and 
documents which defendant proposed 
to use at his trial was too broad. 
U.S.—Swallow v. Harrisburg Rys. 

Co., D.C.Pa., 99 F.Supp. 305. 

(6) Other instances. 

U.S.—Kurt M. Jachmann Co. v. Ma¬ 
rine Office of America, D.C.N.Y., 17 
P.R.D. 42—Callen v. Pennsylvania 
R. Co., D.C.Pa., 5 F.R.D. 83—Stark 
V. American Dredging Co., D.C.Pa., 
3 P.R.D. 300. 

69. U.S.—G. & P. Amusement Co. v. 
Regent Theater Co., D.C.Ohlo, 9 F. 
R.D. 721. 

No hard and fast rule 
U.S.—Jensen v. Boston Ins. Co., D.C. 
Cal., 20 F.R.D. 619. 

70. U.S.—^U. S. V. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 76 F. 
Supp. 315. 

71. U.S.—U. S. V. United Shoe Ma¬ 
chinery Corp., supra, 

Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., D.C. 
N.Y., 24 F.R.D. 68—Jensen v. Bos¬ 
ton Ins. Co., D.C.Cal., 20 P.R.D. 619 
—Leven v. Birrell, D.C.N.Y., 13 F. 
R.D. 341—^Frank v. Tinicum Metal 
Co., D.C.Pa., 11 F.R.D, 83—Bunch 
V. General Motors Corp., D.C.Tenn., 
9 P.R.D. 682—Hawaiian Airlines 
V. Trans-Pacific Airlines, D.C.Ha- 
waii, 8 P.R.D. 449—U. S. v. U. S. 
Alkali Export Ass'n, D.C.N.Y., 7 F. 
R.D. 256, 

D.C.—Roebling v. Anderson, 257 F. 
2d 616, 103 U.S.APP.D.C. 237. 

72. U.S.—Connecticut Mut. Life Ins. 
Co. V. Shields, D.C.N.Y., 17 P.R.D. 
273. 

73. U.S.—U. S. V. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 76 F. 
Supp. 316. 

74. U.S.—^Houdry Process Corp. v. 
Commonwealth * Oil Refining Co., 
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is no reason to believe that the other party would 
have much trouble in finding such documents,75 
and provided that the subject or category has been 
designated with some reasonable particularity.76 

However, in so far as the designation of the sub¬ 
ject or category is objectionably indefinite,77 as 
where it might require an excessive search on the 
part of the party directed to produce the docu¬ 


ments, 7 8 the motion will be denied or limited. A 
blanket request for documents generally in the pos¬ 
session of the other party which relate to a particu¬ 
lar matter is not sufficiently specific.79 

Certainly it is not necessary that any particular 
language be used, or that the name of the book or 
document be given with minute accuracy.so More¬ 
over, a motion for the production and inspection of 


D.C.N.Y., 24 F.R.D. 68—^Loew’s 

Inc. V. Martin, D.C.Ohio, 10 F.R.D. 
143—G. & P. Amusement Co. v. 
Regent Theater Co., D.C.Ohlo, 9 F. 
R.D. 721—^U. S. V. North Coast 
Transp. Co., D.aWash., 8 F,R.D. 
62. 

Documents relating to particular 
transaction 

Motion by attorney general, as 
successor to alien property custodian, 
for order requiring plaintiff to con¬ 
sent to production of records by for¬ 
eign company relating to transac¬ 
tion by which such company pur¬ 
portedly transferred to plaintiffs as¬ 
signor shares of certain corporation 
stock adequately designated docu¬ 
ments sought. 

U.S.—Holland Am. Merchants Corp. 
V. Rogers, D.C.N.Y., 23 F.R.D. 267. 

75. U.S.—G. & P. Amusement Co. 
V. Regent Theater Co., D.C.Ohlo, 9 
P.R.D. 721. 

76. U.S.—^Houdry Process Corp. v. 
Commonwealth Oil Refining Co., 
D.C.N.Y., 24 P.R.D. 58. 

D.C.—^Roebling v. Anderson, 257 F. 

2d 615, 103 U.S.APP.D.C. 237. 
Reasonable man test 
Motion for production of docu¬ 
ments for inspection, copying, and 
photographing is sufficiently specific 
if the desired documents are desig¬ 
nated by categories which from the 
nature of the case enable a reason¬ 
able man to know what documents 
he should produce. 

U.S.—^Frank v. Tinicum Metal Co., 
D.C.Pa., 11 F.R.D. 83. 

Categories held sufficiently specific 

(1) Paragraphs of motion for pro¬ 
duction of documents, relating to 
“books of account, records, and in¬ 
voices reflecting business operations” 
from 1951 to 1956 were sufficiently 
specific with respect to description 
of documents sought. 

U.S.—Jensen v. Boston Ins. Co., D.C. 
Cal., 20 P.R.D. 619. 

(2) Documents sought to be dis¬ 
covered by means of motion were 
sufficiently “designated” within dis¬ 
covery Rule in view of fact that mo¬ 
tion specified a reasonable period of 
time and, with reasonable particu¬ 
larity, the subjects to which the doc¬ 
uments called for related. 

U.S.—^U. S. V. Certain Parcels of 
Land, Etc., D.C.CaL, 15 P.R.D. 
224. 


(3) In personal injury action aris¬ 
ing out of an automobile accident, 
word “any” in motion by plaintiff 
for production by defendant of “any” 
statements of witnesses was suffi¬ 
cient identification to comply with 
requirements of Rule dealing with 
production, in view of fact items re¬ 
quested could be identified with a 
great deal of practicability. 

U.S.—Wilson V. David, D.C.Mich., 21 
P.R.D. 217. 

<4) In action resulting from an 
automobile collision defendants could 
not resist production of photographs 
of the scene of the accident request¬ 
ed by plaintiffs for inspection on 
the ground that they were not spe¬ 
cifically described where defendants 
were entirely familiar with the photo¬ 
graphs. 

U.S.—Simper v. Trimble, D.C.Mo., 9 
F.R.D. 698. 

77. U.S.—^De Long Corp. v. Lucas, 
D.C.N.Y., 138 F.Supp. 805. 

Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., D.C. 
N.Y., 24 P.R.D. 58. 

Designations held too broad or in¬ 
definite 

(1) In general. 

U.S.—^Marzo v. Moore-McCormack 
Lines, D,C.N,Y., 7 F.R.D. 378. 

<2) Motion for an “order compel¬ 
ling the production of the books and 
papers of the defendants, namely the 
following,” then followed only by a 
list of names of defendants, was de¬ 
nied because of an insufficient desig¬ 
nation. 

U.S.—United States ex rel. Bayarsky 
v. Brooks, D.C.N.J., 61 F.Supp. 
974. 

(3) In action by corporate owner 
of minor league baseball club against 
Commissioner of Baseball and vari¬ 
ous major league club owners for 
damages resulting from alleged in¬ 
vasion of corporation’s territory by 
reason of major league broadcasts 
and telecasts, defendants’ demand 
that corporation produce all docu¬ 
ments concerning the commencement 
of the present action was denied 
where the blanket requirement for 
the production of such documents 
placed an oppressive burden on the 
corporation and was too broad in 
scope. 

U.S.—^Portsmouth Baseball Corp. v. 
Frick, D.C.N.Y., 19 F.R.D. 196. 
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(4) Designation of records to be 
produced in motion by defendant to 
compel production of records of post 
office department pertaining to postal 
employee for whose injuries recov¬ 
ery was sought against railroad was 
too broad and should be limited to 
pay, work, leave, vacation, time off, 
and sickness records, medical re¬ 
ports, and names of examining physi¬ 
cians, pertaining to such employee. 
U.S.—^Morris v. Atchison, T. & S. F. 
Ry. Co., D.C.MO., 21 P.R.D. 156. 

(6) In action under the antitrust 
laws by theater company against mo¬ 
tion picture producers and distribu¬ 
tors, defendants were not entitled to 
the production and photographing of 
all of plaintiff’s records covering a 
period of seventeen years, but should 
designate the particular portions of 
the relevant records which they de¬ 
sired to photograph. 

U.S.—Bordonaro Bros. Theatres v. 
Loew’s, Inc., D.C.N.Y., 7 F.R.D. 
481. 

78. Dooumeuts prior to certain date 
Where plaintiff, who brought an 
action for recovery of amounts al¬ 
legedly due under licensing agree¬ 
ments by discovery, sought produc¬ 
tion of documents written “on or be¬ 
fore a certain date,” such a designa¬ 
tion was objectionably indefinite, for, 
by its terms, it might have required 
defendant to search its files for years 
prior to date of execution of the 
basic license agreements, and there¬ 
fore, scope of discovery would be lim¬ 
ited to relevant periods. 

U.S.—^Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., D.C. 
N.Y., 24 F.R.D. 68. 

79i U.S.—Frank v. Tinicum Metal 
Co., D.C.Pa., 11 P.R.D. 83—^Michel 
V. Meier, D.C.Pa., 8 F.R.D. 464— 
Hlrshhorn v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 8 F.R.D. 11. 

80. is more the purpose of the 
rule that definite matters which are 
material and about which informa¬ 
tion is desired be designated rather 
than certain books be designated 
which may or may not contain the 
information desired. It may be im¬ 
possible for the plaintiff to know in 
just what book or what ledger this 
information is contained but cer¬ 
tainly the defendant knows and with 
that Information in mind the de¬ 
fendant knows exactly which books 
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documents would not be denied as indefinite for 
failure to designate the documents sought with par¬ 
ticularity, since the moving party cannot he pre¬ 
supposed to have an accurate knowledge of each 
particular paper desired.®^ 

On the other hand, it has been held that "desig¬ 
nated*’ documents are those which can be identified 
with some reasonable degree of particularity so 
that it may be possible for the other party to pick 
them out from the files or from a promiscuous mass 
of documents in the possession of the other party, 
since Rule 34 does not provide for a writ of visita¬ 
tion and search under which plaintiff is allowed 
in defendant’s office to search for and find what he 
may want.83 If a party cannot describe the rele¬ 
vant documents in detail sufficient that they can be 
produced, he should by a discovery examination of 
the adverse party determine what material docu¬ 
ments exist and where they are.^^ 

Where the generality of a request for the pro¬ 
duction of documents and the lack of particular 
identification of the documents would make it diffi¬ 
cult for the court to determine whether a compliance 
with the order had been made, if that question 
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arose, the motion for the production of documents 

would be overruled, s 5 

FuU discovery of all documents. Where the cir¬ 
cumstances of a particular case are such that every 
record of a certain party, as well as of its subsidi¬ 
aries and affiliates, may have a tendency to prove 
or disprove the claims of the moving party, the 
court will order full discovery of all documents, 
and it is immaterial that the designation does not 
specify or limit the documents to be produced.86 

Designation or limitation in affidavit. Where, not¬ 
withstanding the failure of the notice of motion 
to designate the documents involved, a limitation 
of the scope of the discovery sought is found in the 
moving affidavit, the motion will be treated as one 
for the production of documents as so limited.^^ 

§ 737. - Possession, Custody or Control 

A motion for discovery and production must satis¬ 
factorily show that the document or thing sought is in 
existence, and in the possession, custody, or control of 
the adverse party. 

A motion for discovery and production must show 
that the document or thing sought is in the posses¬ 
sion, custody, or control of the adverse party 


or records It Is supposed to produce 
and which ones it is not required to 
produce.” 

U.S.—^United Mercantile Agencies v. 
Silver Fleet Motor Express, D.C. 
Ky., 1 F.R.D. 709, 712. 

XndlYidnal Identification, not required 
U.S.—^Maple Drive-In Theatre Corp. 
V. Radio-Keith-Orpheum Corp., D. 
C.N.T., 163 P.Supp. 240. 

81. U.S.—Callaway v. Rolland La¬ 
boratories, D.C.M 0 ., 9 F.R.D. 88. 

82. U.S.—^Kenealy v. Texas Co., D.C. 
N.Y., 29 F.Supp. 602. 

Hare v. Southern Pac. Co., D.C. 
N.Y., 9 F.R.D. 307—^Hillside Amuse¬ 
ment Co. V. Warner Bros. Pic¬ 
tures, D.C.N.Y., 7 F.R.D. 260— 

Callen v. Pennsylvania R. Co., D. 

C. Pa., 6 F.R.D. 83—United Mer¬ 
cantile Agencies v. Silver Fleet 
Motor Express, D.C.Ky., 1 F.R.D. 
709. 

Snfficlenoy of designation so meas- 
nred 

U.S.—^U. S. V. American Optical Co., 

D. C.N.Y., 2 F.R.D. 634. 

Omnibus langnage 

(1) Documents described In gener¬ 
al omnibus language are not ''desig¬ 
nated” within Civil Procedure Rule 
providing for production of "desig¬ 
nated” documents for inspection and 
copying or photographing. 

U.S.—Sonken-Galamba Corporation v. 
Atchison, T. & S. F. Ry. Co., D.C. 
Mo., 30 F.Supp. 936. 

(2) Where plaintiff's motion for 


order for Inspection of documents 
by plaintiff under Federal Rule sought 
production of every writing in de¬ 
fendant’s possession relative to 
transactions between defendant and 
certain major film distributors over 
a period of nine years, and no par¬ 
ticular documents were specified, the 
documents sought were not sufficient¬ 
ly “designated” within requirements 
of Rule, and hence motion would be 
denied. 

U.S.—^U. S. V. Schine Chain Theatres, 
D.C.N.Y., 2 F.R.D. 426. 

83. U.S.—^U. S. v. American Optical 
Co., D.C.N.Y., 2 F.R.D. 534. 

84t U.S.—^Kurt M. Jachmann Co. v. 
Marine Office of America, D.C.N. 
Y., 17 F.R.D. 42—Synek v. McCar¬ 
thy. D.C.N.Y., 8 F.RD. 323—Mon¬ 
arch Liquor Corporation v. Schen- 
ley Distillers Corporation, D.C.N. 
Y.. 2 F.R,D. 51. 

Xaabllity to specify documents 
A party should not be ordered to 
permit a general inspection of all 
his records simply because moving 
party cannot specify which docu¬ 
ments he needs. 

U.S.—^Rosenblum v. Dingfelder, D.C. 
N-Y., 2 F.R.D. 309. 

85. U.S.—Ohmer Corp. v. Duncan 
Meter Corp., D.C.I11., 8 F.R.D. 682. 

86. Status of corporation as enemy 
owned 

In foreign corporation’s action aris¬ 
ing under Trading with the Enemy 
Act, where claim of United States 
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I was that plaintiff was enemy owned, 

I controlled, and tainted at the time 
its property was vested and that 
! long before vesting plaintiff had 
sought to conceal true facts of its 
ownership and control by use of 
subsidiaries and affiliates, full dis¬ 
covery would be permitted United 
States without a well defined desig¬ 
nation of documents and papers de¬ 
sired to be Inspected. 

D.C.—Societe Internationale Pour 
Participations Industrielles et Com- 
merciales, S. A. v. Clark, D.C., 9 
F.RD, 263. 

87. U.S.—Szymanski v. New York, 
N. H. & H. R. Co., D.C.N.Y., 14 F. 
R.D. 82. 

Statement of party 
Where motion for discovery by 
Infant suing for injuries was defec¬ 
tive in failing to designate docu¬ 
ments Involved, but limitation of 
scope of discovery was found in 
moving affidavit which disclosed that 
railroad's representatives obtained 
statement from infant and/or his 
mother shortly after accident, mo¬ 
tion would be treated as one for dis¬ 
covery and copying of statements 
obtained from infant and mother 
and would be granted. 

U.S.—Szymanski v. New York, N. H. 
& H. R. Co., supra, 

88. U.S.—^Thomaja French & Sons ▼. 
Carleton Venetian Blind Co., D.C. 
N.Y., 30 F.Supp. 903—Bough v. 
Lee, D.C.N.Y., 26 F.Supp. 1000— 
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and a motion to produce will not be granted where 
the other party shows that he does not have posses- 
■sion, custody, or control of the documents or things 
in question.ss 

One of the requirements set out in Form 24, ap¬ 
pended to the Federal Rules of Civil Procedure, 
28 U.S.C.A., is that movant set forth all that he 
knows which shows that his adversary has the papers 
in his possession or control.®® Accordingly, while, 
since the motion for an order requiring production 
is a matter for the discretion of the court, as dis¬ 
cussed infra § 741, any showing is sufficient in this 
respect if it satisfies the court that the items re¬ 
quested are in the possession, custody, or control 
of the party to whom the request to produce is 
•directed,®! the mere assertion of an opinion, un¬ 
supported by facts, that all of the documents re¬ 
quested are in the possession, custody, and control 
•of defendant, is ordinarily insufficient.®^ However, 
where the other party has frustrated a bona fide 


attempt to secure information that would reveal 
whether the documents are in existence and in the 
possession, custody, or control of such other party, 
the motion will not be denied because of a general 
unsupported statement.®® 

The showing may in some instances be aided by 
a presumption.®^ Thus, where it is shown that the 
requested items had been delivered to the other 
party and had been seen in the possession, custody, 
or control of such party, there is a sufficient show¬ 
ing to warrant the ordering of the production of the 
items,®5 since the court will ordinarily assume that 
the items stayed in the possession, custody, and con¬ 
trol of the party.®® 

The possession, custody, or control of the docu¬ 
ment or thing sought to be produced as a prerequisite 
to such production is discussed supra § 708. 

Showing of existence of document or object. 
The existence of the document or object to be copied 
or photographed must be shown before its produc- 


Orangre County Theatres v. Levy, 
D.C.N.T., 26 P.Supp. 416. 

Aetna Life Ins. Co. v. Little Rock 
Basket Co., D.C.Ark., 14 P.R.D. 383 
—William A. Meier Glass Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa., 11 P.R.D. 487—Hlrshhom v. 
Mine Safety Appliances Co., D.C. 
Pa., 8 P,R.D, 11—Stewart-Warner 
Corp, V. Staley, D.C.Pa., 4 P.R.D. 
333—^Port Wayne Corrugated Pa¬ 
per Co. V. Anchor Hocking Glass 
Corp., D.C.Pa., 4 F.R.D. 328—Con- 
dry V. Buckeye S, S. Co„ D.C.Pa,, 4 
P.R.D. 310—^Moinester v. Wilson & 
Co., D.C.N.T., 1 P.R.D. 247—Pop- 
pino V. Jones Store Co., D.C.Mo., 1 
P.R.D. 216. 

89. U.S.—Baldwin v, Newhall, D.C. 
Pa., 8 P.R.D. 368—Gordon v. Penn¬ 
sylvania R. Co., D.C.Pa., 5 P.R.D. 
610—Blumenthal v. Lukacs, D.C. 
N.T., 2 P.R.D. 427. 

AjSLdavit 

(1) In action for death of corpo¬ 
rate defendant’s employee, defendant 
by discovery before trial would not 
be required to produce for plaintiff’s 
Inspection a report of a specified 
person, where defendant’s vice presi¬ 
dent by affidavit swore that defend¬ 
ant did not have such report and 
had no information as to the exist¬ 
ence of such document. 

U.S.—Stark v. American Dredging 
Co., D.C.Pa., 3 P.R.D. 300. 

(2) Plaintiffs’ motion for leave to 
permit inspection and copying of 
certain documents would be denied 
where defendant presented an affida¬ 
vit, which was uncontradicted by 
plaintiffs by way of counteraffidavit 
or otherwise, to the effect that de¬ 
fendant had no communications or 


other writings of the nature sought 
by plaintiffs. 

U.S.—^Patrick v. Esso Standard Oil 
Co., D.C.N.J., 156 P.Supp. 336. 
Letter from Interstate Commerce 
CommlsslozL 

Railroad’s motion, in action against 
it by the United States for an or¬ 
der of inspection and permission to 
take copies of all documents relating 
to movement of cars described in 
complaint on lines of any connect¬ 
ing carriers, was required to be over¬ 
ruled, where Interstate Commerce 
Commission’s letter stated that it 
did not have any such documents or 
information. 

U.S.—U. S. V. New York, C. & St L. 
R. Co., D.C.Ohio, 8 P.R.D. 258. 

90. U.S.—Houdry Process Corp. v. 
Commonwealth Oil Refining Co., 
D,C,N.Y.. 24 P.R.D. 68. 

91. U.S.—Tobin v. WKRZ, Inc., D.C. 
Pa., 12 F.R.D. 200—William A. 
Meier Glass Co. v. Anchor Hock¬ 
ing Glass Corp., D.C.Pa., 11 P.R.D. 
487. 

92. U.S.—^Houdry Process Corp. v. 
Commonwealth Oil Refining Co., D. 

C. N.Y., 24 F.R.D. 68—William A. 
Meier Glass Co. v. Anchor Hock¬ 
ing Glass Corp., D.C.Pa., 11 P.R.D. 
487. 

93. U.S.—^Houdry Process Corp. v. 
Commonwealth Oil Refining Co., 

D. C.N.Y., 24 F.R.D. 68. 

ZSqTLivocal answers to Interrogatoxles 

Where bona fide attempt was made 
to secure information that would 
reveal whether documents sought by 
a motion for production of docu¬ 
ments for inspection were in exist¬ 
ence, and in defendant’s possession, 
custody, or control, and such an at¬ 
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tempt was frustrated in part by de¬ 
fendant’s equivocal answers to in¬ 
terrogatories, plaintiff's failure to 
meet formalistic requirements of dis¬ 
covery Rule that movant set forth 
all that he knows, which shows that 
his adversary has papers in his pos¬ 
session or control, would not be per¬ 
mitted to defeat plaintiff’s right to 
discovery. 

U.S.—Houdry Process Corp. v. Com¬ 
monwealth Oil Refining Co., su¬ 
pra. 

94. U.S.—Tobin v. WKRZ, Inc., D.a 
Pa., 12 P.R.D. 200. 

Beoords required to be kept 
Records kept in ordinary course 
of business as required by various 
government regulations may be pre¬ 
sumed to be in existence for pur¬ 
pose of Federal Rule for production 
of documents and may be regarded 
as in person’s possession or control. 
U.S.—Tobin v. WKRZ, Inc., supra. 
Control assumed 

Where plaintiff’s motion for order 
requiring defendant to permit exam¬ 
ination of defendant’s records before 
trial did not state that records were 
in defendant’s possession but it could 
fairly be assumed that defendant had 
control of records, and defendant did 
not deny that records were in its 
control or possession, grranting of 
motion was authorized. 

U.S.—^United Mercantile Agencies v. 
Silver Fleet Motor Express, D.C. 
Ky., 1 P.R.D. 709. 

95. U.S.—William A. Meier Glass 
Co. V. Anchor Hocking Glass Corp., 
D.C.Pa., 11 P.R.D. 487. 

96. U.S.—^William A. Meier Glass 
Co. V. Anchor Hocking Glass Corp., 
supra. 
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tion will be ordered.®'^ If the documents sought by 
motion for production are not in existence, it is 
incumbent on the objecting party so to state under 
oath, and not by way of a general unverified allega¬ 
tion.®® 

The existence of the object ©r document to be 
produced as a prerequisite to such production is dis¬ 
cussed supra § 708. 

§ 738. - Privilege 

with some exceptions, It Is generally held that one 
who claims a privilege making documents or things not 
amenable to production has the burden of establishing 
affirmatively that the matters are within the privilege. 

While it has been held that the party moving for 
the production of documents or things for inspec¬ 
tion, copying, or photographing must show that they 
are not privileged,®® it has been held on the other 
hand, that one who claims a privilege making ma¬ 
terial not amenable to production has the burden 
of establishing affirmatively that the matters for 
which he claims privilege fall within its coverage.^ 
Thus, a motion for the production of documents or 
things will not be deemed defective for failure to 
set forth that the matters sought to be produced 
are not privileged,® since it is up to an opposing 
party to make seasonable motion or application to 
the court under the applicable rule pointing out that 
the material sought is privileged material.® 

Where, in an action to which the government is 


a party, certain documents are privileged, as con¬ 
taining military or diplomatic secrets or other mat¬ 
ter which it would be injurious to disclose, there 
must be a showing of privilege in opposition to a 
motion for production.-* The showing and deter¬ 
mination of privilege as to government records 
which are confidential or contain military or diplo¬ 
matic secrets are discussed supra § 721. 

Specific objection. To defeat a motion for the 
production of documents on the ground that some 
of the documents are privileged, as containing con¬ 
fidential and private business matters which should 
not be required to be revealed, the party asserting 
the objection must specify which ones are so exempt, 
and in the absence of such specification the motion 
for production will not be denied.^ 

§ 739. Determination of Motion 

In determining a motion for the production of docu¬ 
ments or things, the court may grant or deny the motion, 
or grant or deny It In part, or postpone its determination 
until other matters have been determined; but the court 
must consider the motion in its entirety, and examine sup¬ 
porting affidavits and the pleadings. 

In determining a motion under Rule 34 of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., for 
the production of documents or things for inspec¬ 
tion, copying, or photographing, the court may, in 
the exercise of its discretion, as discussed infra 
§ 741, grant,® or the court may, in the exercise of 


97. tJ.S.—Schoenberg v. Decorative 
Cabinet Corporation, D.C.N.T., 27 
F.Supp. 802. 

Harris v. Marine Transport 
Lines, Inc., D.C.N.T., 22 F.R.D. 484 
—Gunderson v. Moran Transp. 
Corp., D.C.N.T., 16 F.R.D. 111— 
Tobin V. WKRZ, Inc., D.C.Pa., 12 F. 
R.D. 200—^William A. Meier Glass 
Co. V. Anchor Hocking Glass Corp., 
D.C.Pa., 11 F.R.D. 487—U. S. v. 
U. S. Alkali Export Aas’n, D.C.N. 
Y., 7 F.R.D. 256—Condry v. Buck¬ 
eye S. S. Co.. D.C.Pa., 4 F.R.D. 310 
—Elseman v. Pennsylvania R. Co., 
D.C.Pa,. 8 F.R.D. 838. 

Showing held snfiLclent 
PlalntiU’s motion for the produc¬ 
tion of designated documents of car¬ 
rier was not improper on the ground 
that the plaintiff had not shown that 
such documents were in existence 
where plaintiff showed that they 
were ordinarily maintained by a car¬ 
rier and the carrier did not deny 
their existence. 

TJ.S.—^McDowell Associates, Inc. v. 
Pennsylvania R. R., D.C.N.Y., 20 
F.R.D. 219. 

88. TJ.S.—^Jensen v. Boston Ins. Co., 
D.aCal.. 20 F.R.D. 619. 


R'ouezistence shown by affidavit 
Plaintiff’s request for production 
of statements taken by defendant’s 
claim agent of five witnesses speci¬ 
fied therein was denied, where it ex¬ 
plicitly appeared from uncontrovert¬ 
ed affidavit of claim agent that such 
statements did not exist. 

TJ.S.—Richards v. Maine Cent. R. R.. 

D.C.Me., 21 F.R.D. 593. 

99. TJ.S.—U. S. V. Procter & Gamble 
Co., D.C.N’.J., 14 F.R.D. 230—Wil¬ 
liam A. Meier Glass Co. v. Anchor 
Hocking Glass Corp., D.C.Pa., 11 
F.R.D. 487—^Hlrshhom v. Mine 
Safety Appliances Co., D.C.Pa., 8 
P.R.D. 11—^Heiner v. North Amer¬ 
ican Coal Corporation, D.C.Pa., 3 F. 
R.D. 63, first case. 

1. TJ.S.—^Humphries v. Pennsylvania 
R. Co., D.aOhio, 14 P.R.D. 177. 

2. U.S —Wilson V. David, D.CMich., 
21 P.R.D, 217. 

3. TJ.S.—^Wilson v. David, supra. 

4. ShovnxLg of privilege held suffi¬ 
cient 

When formal claim of privilege 
was filed by Secretary of Air Force 
in actions by widows of civilians 
killed in crash of Air Force plane 
which had gone aloft to test secret i 

1038 


electronic equipment, there was a suf¬ 
ficient showing of privilege to cut off 
further demand for production of 
documents. 

U.S.—^U. S. V. Reynolds, Pa., 73 S.Ct. 
628, 346 U.S. 1, 97 L.Ed. 727, 32 A. 
L.R.2d 382. 

How far court should probe 
Showing of necessity for produc¬ 
tion of document will determine how 
far court should probe in satisfy¬ 
ing itself that occasion for Invoking 
privilege is appropriate, but even 
the most compelling necessity can¬ 
not overcome claim of privilege if 
court Is ultimately satisfied that 
military secrets are at stake, and 
where necessity is dubious, a formal 
claim of privilege, made under cir¬ 
cumstances indicating reasonable 
possibility that military secrets are 
involved, is entitled to prevail. 

U.S.—U. S. V. Reynolds, supra. 

5, U.S.—Technical Tape Corp. v. 
Minnesota Min. & Mfg. Co., D.C. 
N.Y., 18 F.R.D. 318—U. S. v. Wein- 
blatt, D.C.N.Y., 11 F.R.D. 398. 

6. U.S.—Romero v. International 
Terminal Operating Co., D.C.N.Y., 
18 P.R.D. 317—Society of Independ¬ 
ent Motion Picture Producers v. 
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its discretion, deny7 the motion, or grant it or 
deny it in part,^ or may in a proper case postpone 
or reserve its determination until other matters 
have been determined, as appears below. Under 
certain circumstances, as where the case is resolved 
without such determination, the determination of a 
motion to produce books and papers is unnecessary.^ 

In making its determination the court must con¬ 
sider the motion in its entirety,^® and should “examine 
the supporting affidavit and the pleadings.^i The 
question as to whether the prerequisites have been 
satisfied must be determined by an examination of 
the pleadings, the motion itself, the evidence taken 
at the hearing on the motion, and the statements of 
respective counsel.^^ Motions to produce should 
not be decided merely ad hoc, but should be dealt 
with, as far as may be, sub specie aetemitis.^s 

The court has the power to control the degree of 


discovery to be allowed, in the interests of justice 
and on a weighing of prospective rights,^^ but 
should order disclosure where the issues cannot be 
fairly adjudicated without it.^5 The court should 
not attempt, on the motion, to fix the rule for meas¬ 
uring damages, except on the clearest case.^® The 
court ordering the production and inspection of 
documents or things ordinarily will not, at the time 
of making such order, restrict the use, as evidence 
on the trial, of the material produced.^*^ 

The effect of stipulations by or between the parties 
on the determination of the court on a motion to 
produce is discussed supra § 700. 

Merits of case. On motion for production and 
inspection of documents the court will not as a 
general rule determine the merits of the case or the 
defense or the final rights of the parties.^s Inspec- 


United Detroit Theatres Corp., D. 

C. Mich., 8 F.R.D. 453. 

7. U.S.—William A. Meier Glass Co. 
V. Anchor Hocking Glass Corp., 

D. C.Pa., 11 F.R.D. 487—Ellner v. 
Draper, D.C.N.T., ll F.R.D 333— 
Frank v. Tinlcum Metal Co., D.C. 
Pa., 11 F.R.D. 83. 

Motion rendered moot hy denial 
Where plaintiff's motion for dis¬ 
covery under Rule 34 was denied, 
<luestion, presented by defendant’s 
motion to strike affidavit support¬ 
ing plaintiff’s motion, whether affiant 
was competent, was “moot” and would 
not be considered. 

D.S.—Employers Mut. Liability Ins. 
Co. of Wisconsin v. Blue Line 
Transfer Co., D.C.Mo., 2 P.R.D. 
121 . 

S. U.S.—Cartwright v. Greenpoint 
Basin & Construction Co., D.C.N. 
Y., 2 P.R.D. 338. 

■Good cause as to part of documents 
Motion for order directing defend¬ 
ant to produce for inspection and 
copying certain reports and state¬ 
ments and records would be granted 
except as to statements of crew 
members whose depositions had al¬ 
ready been taken or were scheduled 
to be taken, since plaintiff failed to 
show “good cause” as to such state¬ 
ments. 

U.S.—^Weaver v. Erie R. Co., D.C.N. 

T., 15 P.R.D. 257. 

Selevanoy as to part 

In minority stockholders’ deriva¬ 
tive action, plaintiffs' motion for 
production of documents for inspec¬ 
tion would be granted as to items as 
to which proper showing of relevan¬ 
cy was made, and denied as to other 
items with leave to renew motion to 
include proper showing of relevancy. 

U.S.—Leven v. Birrell, D.C.N. Y.v 13 F. 
R.D. 341. 


9. U.S.—Tokem v. Griffith, D C.N. Jh 
167 F.Supp. 120. 

Summary judgment 
Where plaintiff was entitled to 
summary judgment on negotiable 
notes signed by defendant’s decedent, 
ruling on defendant’s motion for dis¬ 
covery of certain books and papers 
of plaintiff was uhnecessary. 

U.S.—Tokem v. Griffith, D.C.N.J., 167 
F.Supp. 120. 

10. As to liability and damages 

In stockholder’s derivative action 
against officers and directors and coiv 
porations controlled by them for 
profits realized from milking of cor¬ 
poration for benefit of defendants, on 
plaintiff’s motion for production of 
documents and things for inspection,, 
copying or photographing, court was 
required to consider the motion in its' 
entirety both as to liability and dam¬ 
ages. 

U.S.—^Hirshhom v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 8 F.R.D. 11. 

11. U.S.—^Hirshhorn v. Mine Safety 
Appliances Co., supra. 

12. U.S.—Herbst v. Chicago, R. I. 
& P. R. Co., D.C.Iowa, 10 P.R.D., 

14. 

13. U.S.—^U. S. V. American Optical 
Co., D.C.N.Y., 2 F.R.D. 634. 

14i. U.S.—Great Lakes Carbon" Corp* 

V. Continental Oil Co., D.C.L€u, 23 
F.RD. 33. 

Determination on basis of statements 
' On motion to compel productioi^ of,' 
in .effect, all books and records per- 
taihing to a theater, in action by pic¬ 
ture distributors against theater 
owner or owners for submitting' al¬ 
legedly false statements of a<^ls- 
sion receipts on which picture rent¬ 
als' were based, distributors would 
first be compelled to prodtice written 
statements complained of and court 
would th^h'^’dfecldd-' what books, rec¬ 
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ords, and documents theater owner 
or owners should be compelled to 
produce. 

U.S.—^Warner Bros. Pictures Dis¬ 
tributing Corp. V. Monroe, D.C. 
Neb., 16 F.R.D. 462. 

15. U.S.—Great Lakes Carbon Corp. 
V. Continental Oil Co., D.C.La., 23 
F.R.D. 33. 

16. U.S.—^Brockway Glass Co, v. 
Hartford-Empire Co., D,C.N.T., 2 
P.R.D. 267. 

17. U.S.—^Romero v. International 
Terminal Operating Co., D.C.N.T., 
18 F.R.D. 317. 

18. Motion would be denied where 

decision for movant would come 
close to deciding the case on the 
merits. _ . - 

U.S.—^Hercules Powder Co. v. Rohm 

& Haas Co., D.C.Del.. 4 F.R.D. 452. 
Damages 

Court should not attempt to fix 
the rule for measuring damages on 
motions for inspection of documents, 
to take testimony, and to, require 
certain individuals to answer certain 
questions on pending examination, 
except on the clearest case. 

U.S.—Brockway .^Glass Co. v. Hart- 
ford-Emplre Co., D.C.N.T., 2 F.R. 
D. 267. 

Defense of res judicata 

On motion for production and in¬ 
spection of documents to show rela- 
tlonship of plaintiff, with prior litiga¬ 
tion, court would not determine 
whether participation in former liti¬ 
gation was sufficient to support the 
defense of res judicata or estoppel by 
judgrment. 

U.S.—B. W. Bliss Co. V. Cold Metal 
, Process Co., D.C. Ohio, 1 F.R.D. 193. 
Fraud 

Issue of fraud, even though fraud 
•w^uld probably not be established at 
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tion and discovery will not be denied on the ground 
that the party moving therefor has no case and 
that the motion, therefore, is not made in good faith, 
since, if movant has no case, a motion to dismiss 
or for summary judgment is the proper remedy.^^ 

Postponement until determination of issues. The 
court may postpone its determination of a motion 
for the production of documents or things for in¬ 
spection, copying, or photographing, until the deter¬ 
mination of issues which may have some bearing 
on the necessity of the production of the docu- 
ments.2® Where a preliminary issue of statute of 
limitations has been raised, it has been held that a 
question as to whether Federal Rules of Civil Pro¬ 
cedure, Rule 34, would warrant a motion of the 
scope involved would be reserved until after a de¬ 
termination of the preliminary issue.^i 

Piece-meal allowance. Some courts believe that 
they should exercise rigid control of discovery pro¬ 
ceedings in cases involving extensive use of such 
proceedings, to the end that the party demanding 
production is given every opportunity to prepare 
for trial while protection is afforded the opposing 
party against capricious demands and harassment .22 
In applying this principle, it may be, where a great 
many writings are involved and requested, that there 
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should be a piece-meal allowance of the requests 
for discovery,23 which may involve a number of 
hearings and more argument,^^ but should never¬ 
theless eventually prove less cumbersome and more 
productive of satisfactory results.^B 

Documents illegally seized. The fact that certain 
records had been illegally seized and then returned 
does not preclude the court’s granting of a motion 
to produce those records for inspection and 
whether the subsequent admission of the records 
in evidence would violate any constitutional rights 
is not a question before the court for decision in 
the proceeding on the motion to produce.27 

§ 740. Order; Terms and Conditions 

The order for the production of documents or things 
must specify the time, place, and manner of making the 
inspection and taking copies and photographs, and may 
prescribe such terms and conditions as are Just. 

The order granting a motion for the production 
of documents or things for inspection, copying, or 
photographing, under Rule 34 of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., must specify the 
time, place, and manner of making the inspection 
and taking the copies and photographs, and may pre¬ 
scribe such terms and conditions as are just.28 The 
terms of the order will depend on the nature of the 


trial, could not be decided on mo¬ 
tion for discovery and production. 
XJ.S.—^Brownell v. National City 
Bank of New York, D.C.N.Y., 20 
F.R.r). 29. 

19. TJ.S.—U. S. V. National City 
Bank of New York, D.C.N.Y., 40 P. 
Supp. 99. 

20. TJ.S.—Columbia Pictures Corp. v. 
Rogers, D.C.W.Va., 81 F.Supp. 580. 

Talldlty of maki]i8r person, party 
Motion for an order directing de¬ 
fendants to produce for inspection or 
photographing any documents and 
records would not be granted until 
the court determined that the ob¬ 
jecting corporation had validly been 
brought into the court as a party de¬ 
fendant. 

U.S.—^Frasier v. Twentieth Century- 
Pox Film Corp., D.C.Neb., 119 P. 
Supp. 496. 

Bzlstenee and validity of contract 
Although buyer should be entitled 
to discovery of matters bearing di¬ 
rectly on proof of seller's breach of 
contract and damages, subject to 
seller's right to have its customers' 
lists and certain trade secrets with¬ 
held, ruling on buyer’s motion for 
production of documents was post¬ 
poned until after determination of is¬ 
sues of existence of contract and its 
validity under statute of frauds. 

TI.S.—Canister Co. v. National Can 
Corporation, D.CDel., 3 P.R.D. 297. 


21. U.S.—^Momand v. Paramount 
Pictures Distributing Co., D.C. 
Mass., 36 F.Supp. 668. 

22. U.S.—^Jack Loeks Enterprises, 
Inc, v. W. S. Butterfield Theatres, 
Inc,, D.C.Mich., 13 P.R.D. 6. 

23. U.S.—Jack Lioeks Enterprises, 
Inc. v. W. S. Butterfield Theatres, 
Inc., supra. 

24. U.S.—Jack Doeks Enterprises, 
Inc. V. W. S, Butterfield Theatres, 
Inc., supra. 

25. U.S,—Jack Loeks Enterprises, 
Inc. V. W. S. Butterfield Theatres, 
Inc., supra. 

26. U.S.—^Dugan & McNamara, Inc. 
V. U. S., 163 F.Supp. 389, 139 Ct.Cl. 
224. 

27. U.S.—^Dugan & McNamara, Inc. 
V. U. S., supra. 

28. U.S.—Williams v. Continental 
Oil Co., CA.Okl., 216 F.2d 4, certio¬ 
rari denied 76 S.Ct. 341, 348 U.S. 
928, 99 L.Ed. 728. 

Glelow V. Warner Bros. Pictures, 
D.C.N,Y., 26 F.Supp. 426. 

Harris v. Sunset Oil Co., D.C. 
Wash., 2 P.R.D. 93—Compagnle 
Continentale D’Importation v. Pa¬ 
cific Argentine Brazil Line, D.C.N. 
Y., 1 P.R.D. 388. 

Renewal of motion on specified con¬ 
ditions see infra S 743. 
xmpoimding 

District court would not, on plain- 
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tiffs' motion to produce, order im¬ 
pounding of records covered by mo¬ 
tion where there was a showing of 
present business inconvenience and a 
stipulation by defendants that rec¬ 
ords would be preserved pending lit¬ 
igation. 

U.S.—^Harris v. Sunset Oil Co., D.C. 
Wash., 2 F.R.D. 93. 

Without prejudice 
Motion for discovery and produc¬ 
tion may be granted without preju¬ 
dice to an application, if such be 
necessary, under Rule 30 (d) to ter¬ 
minate or limit the examination. 
U.S.—^Falrwater Transp. Co. v. Chrls- 
Craft Corp., D.C.N.Y., 1 F.R.D. 609. 

Froduotlon limited to identified sam¬ 
ple 

In action for declaratory judgment 
that patent involving paper box was 
invalid or not Infringed by plaintiff, 
defendants’ request for discovery re¬ 
quiring plaintiff to furnish laminat¬ 
ed commercial board to which plain¬ 
tiff consented, although otherwise In¬ 
sufficient for failure to show good 
cause, would be granted on condition 
that plaintiff furnish only identified 
sample board taken from boxes on 
production line and should be per¬ 
mitted to retain a portion of each 
for trial. 

U.S.—Sutherland Paper Co. v. Grant 
Paper Box Co., D.C.Pa., 3 F.R.D. 
416. 
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information to be discovered and the mass or volume 
thereof and other circumstances.^^ 

The party to whom a motion to produce is ad¬ 
dressed will be directed to answer it by either at¬ 
taching a photostatic copy of the articles to its 
answers or by producing the original of the articles 
and permiting plaintiff to make a copy.30 An order 
for the production of medical or hospital records 
may provide that the party seeking the production 
of the reports of doctors who examined him at the 
request of the other party permit such other party’s 
attorneys to inspect and copy the reports of doctors 
who examined plaintiff at his own request.^l 

Where a motion for the production of documents 
for inspection lists several items of documents, the 
court will not order the production of items, the in¬ 
formation in which should be contained in other 
items which were ordered to be produced.^^ 

In general, the moving party will not be ordered 
to co-operate with the party required to produce 
the documents or things, since the court assumes 
that the moving party will not obstruct the other 
partys efforts to secure the production thereof.33 

Time of production. The time when the docu¬ 
ments should be required to be produced, if a motion 
therefor is granted, must be determined by the 
court in the light of all the circumstances of the par¬ 


ticular case, including the diflSculty and the time 
required for producing the required documents.34 
Where both parties have moved for the production, 
inspection, and copying of various documents, the 
situation is not analogous to that existing when 
cross notices are served to take the depositions of 
adversary parties, in which case the party serving 
the earlier notice is generally permitted to conduct 
the prior examination, as discussed supra § 609, but, 
since there is no advantage in priority with respect 
to the production of documents, there is no reason 
why inspection by both parties may not proceed 
simultaneously, and the production and inspection 
may be so ordered.^5 

Order to consent to production. Where the docu¬ 
ments in question are in the possession of a third 
person, but in the control of the party to whom 
the motion is addressed, the court may order such 
party to consent to the production of the records by 
the third person and to co-operate expeditiously to 
effect their productionand such order has the 
same force and effect as an order to produce the 
documents-^"^ 

Copies of report of inspection. While it has 
been held that the party making the inspection may 
not be ordered, as a condition of the inspection, to 
furnish copies of the resulting reports to the other 
party, 33 it has also been held that the court can 


29. U.S.—G. & P. Amusement Co. v. 
Regent Theater Co., D.C.Ohlo, 9 P. 
R.D. 721. 

Place of inspection 

(1) WTiere the material sought to 
be inspected is voluminous, it has 
been held that the order to be enters 
ed on the motion should protect de¬ 
fendant from any undue burden in 
complying with it, and that the in¬ 
spection should be held at defend¬ 
ant’s convenience, and, if desired, at 
his place of business. 

U.S.—Compagnie Continentale DTm- 
portation v. Pacific Argentine Bra¬ 
zil Line, D.C.N.Y., 1 F.R.D. 888. 

(2) Where principal offices of cor¬ 
porate defendant were in San Fran¬ 
cisco and records pertaining to busi¬ 
ness of Washington, D. C., branch 
could not be segregated or moved 
without disrupting defendant’s busi¬ 
ness, order requiring defendant to 
make copies of certain books and 
records and to permit Inspection of 
originals for purposes of verification 
was an abuse of discretion, and all 
that plaintiff was entitled to was an 
order requiring the production of the 
books and records at defendant's San 
Francisco office for Inspection of 
plaintiff and taking of copies by him. 
U.C.—^Niagara Duplicator Co. v. 

Shackleford, 160 F.2d 26, 82 U.S. 
App-D.C. 45. 
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(3) Motion to produce certain 
books, documents, reports, and air¬ 
plane parts for plaintiff's inspection, 
copying and/or photographing would 
bo granted as to items to which de¬ 
fendant had given consent, but items 
which were cumbersome and heavy 
would be eacamlned at place of loca¬ 
tion, or plaintiff would pay expense 
of transporting them to place of ex¬ 
amination and return. 

U.S.—Hefter v. National Airlines, D. 
C,N.Y., 14 F.R.D. 78. 

30. U.S.—^Doman v. Isthmian S. S. 
Co., D.C-Pa., 6 F.R.D. 609. 

31. U.S.—^Revheim v. Merritt-Chap- 
man & Scott Corporation, D.C.N.Y., 
2 F.R.D. 861. 

32. U.S.—^Kurt M. Jachmann Co. v. 
Hartley, Cooper & Co., D.C.N.Y., 17 
F.R.D. 263. 

33. Doouments in. foreign oountiy 
Defendants in Swiss holding cor¬ 
poration’s action to recover assets 
seized by the United States as enemy 
owned property will not be required 
to co-operate with plaintiff in prepar¬ 
ing applications to Swiss Federal 
Attorney to release documents in his 
constructive possession for produc¬ 
tion by plaintiff for inspection and 
copying by defendajits pursuant to 
district court order, as duty to pro¬ 
duce such documents rests on plain- 

1041 


tiff only and court assumes that de¬ 
fendants will not obstruct plaintiff’s 
efforts to secure production thereof. 
D.C.—Societe Internationale Pour 

Participations Industrielles Et 
Commerciales, S. A. v. McGranery, 
D.C., 111 F.Supp. 435, modified on 
other grounds, CA., 226 P.2d 532, 
96 U.S.App.D.C. 232, certiorari de¬ 
nied 76 S.Ct. 302, 360 U.S. 937, 100 
L.Ed. 818, rehearing denied 76 S.Ct. 
430, 350 U.S. 976, 100 L.Ed. 846. 

34. Thirty days 

Where defendants were numerous, 
their agents were to some extent 
scattered, and defendants’ agents and 
their counsel were located in cities 
some distance apart, defendants were 
allowed thirty days within which to 
obey order to produce documents. 
U.S.—^Byers Theaters v. Murphy, D. 
C.Va., 1 P.R.D. 286. 

35. U.S.—Court DeGraw Theatre, 
Inc. V. Loew’s Inc., D.C.N.Y., 20 F. 

R. D. 86. 

36. U.S.—^Morris v. Atchison, T. & S. 
F. Ry. Co., D.C.MO., 21 F.R.D. 165. 

37. U.S.—Morris v. Atchison, T. & 

S. F. Ry. Co., supra. 

38. Motloxi for inspection, of report 
Federal Rule authorizing court to 

prescribe conditions of an inspection 
that it orders did not authorize court, 
in granting defendant’s motion for 



740 FEDERAL CIVIL PROCEDURE 35A C. J. S. 


order that the party producing the documents or 
things be permitted to have representation during 
the inspection, and that the inspecting party may be 
ordered to prepare a full report of all examinations 
and tests, and that copies thereof be furnished to the 
other party.S9 

Construction of order. The order should be con¬ 
strued in accordance with customary rules of con¬ 
struction and in the light of the entire proceedings^ 
Where there may be some question as to whether 
all of the documents requested are in the possession 
or control of the party against whom the motion is 
directed, the order for the production of documents 
should be worded so as to apply to such designated 
records as are in the party’s possession or controls^ 
Where the documents sought are designated by too 
broad a category, the court will limit the scope of 
the discovery to the relevant area or period and 
production and inspection will be limited to those 
documents as to which good cause is shown.^3 

Protective orders generally. Under the provision 
of Rule 34 that proceedings thereunder are subject 
to Rule 30 (b), and under the provision of the latter 
Rule to that eifect, the court ordering the produc¬ 


tion of documents or things for inspection, copying, 
or photographing may make any order which justice 
requires to protect the party from annoyance, em¬ 
barrassment, or oppression.^^ Thus, while an order 
should be allowed so far as necessary to the moving 
party’s legitimate purpose,^® it should not extend 
to the duplication of results and possible unjust 
harassment.^® 

Expenses. Under some circumstances the court 
granting a motion for production and inspection 
may order that the expense of the party in making 
the books and records available and safeguarding 
them must be borne by the moving party.^*^ 

Action transferred from state court. In the case 
of an action transferred from the state court to 
the federal court, the granting of a motion to pro¬ 
duce for inspection may be conditioned on the prop¬ 
er and complete discontinuance of the action orig¬ 
inally instituted in the state court.'^® 

Resettlement of order. Where the circumstances 
warrant it, as where the designation of documents 
or categories of documentjs in an order is inaccurate, 
the order may be clarified on resettlement.^ ^ 


a discovery and inspection, to attach 
a condition that defendant should 
furnish a copy of any written re¬ 
port that mi^ht be made as result of 
the Inspection, but plaintlfC was re¬ 
quired to wait until the report was 
in existence before he made a mo¬ 
tion for Inspection thereof. 

U.S.—^Toorchen v. Olin Industries, D. 
C.N'.Y., 6 F,R.D. 20. 

39. Representation and reports 
U.S.—^Romero v. International Ter¬ 
minal Operating Co., D.C.N.T., 18 
F.R.D. 317. 

40. U.S.—^Murphy v. New York & 
Puerto Rico S. S. Co., D.C.N.Y., 27 
F.Supp. 878. 

Trial preparation, not Included 
An order in seaman’s suit agrainst 
employer under the Jones Act for in¬ 
juries sustained in alleged assault 
by fellow member of crew, to require 
employer to permit seaman to in¬ 
spect and make copies of reports 
made in employer’s regular course 
of business concerning seaman's in¬ 
juries, referred to information fur¬ 
nished by ofOcers of vessel to em¬ 
ployers in form of report and not to 
Information gathered by employer's 
attorney after date of accident in 
preparation for defense of the suit. 
U.S.—^Murphy v. New York & Puerto 
Rico S. S. Co., supra. 

Xintize files not called foz 

Order requiring defendants to 
make available to plaintifC's attor^ 
neys for Inspection and copying doc¬ 
uments^ .which werei in the defend-! 


ants' possession, and which fell with¬ 
in ninety-one described categories, 
and which covered an eighteen-year 
period, did not require defendants to 
make available their entire files and 
records so that plaintiff's attorneys 
could search through such files and 
records because it wa^ impossible for 
defendants within prescribed time to 
segregate the documents in question 
from their files and records. 

U.S.—General Petroleum Corp. v. 
District Court of U. S. for West¬ 
ern Dlst. of Wash., Northern Divi¬ 
sion, C.A.Wash., 213 F.2d 689. 

41. U.S.—^United Mercantile Agen¬ 
cies V. Silver Fleet Motor Express, 
D.C,Ky., 1 F.R.D. 709. 

42. U.S.—^Houdry Process Corp. v. 
Commonwealth Oil Refining Co., D. 
C.N.Y., 24 P.R.D. 68. 

43. U.S.—Houdry Process Corp. v. 
Commonwealth Oil Refining Co., 
supra. 

44. U.S,—^Balm & Blank, Inc. v. Bru¬ 
no-New York, Inc., D.C.N.Y., 17 F. 
R.D. 346. 

45. U.S.—^Ameri<^ Optical Co. v. 
New Jersey Optical Co., D.C.Mass., 
7 F.R.D. 82. 

' 43- U.S.—^American Optical Co. v. 
New Jersey Optical Co., supra. 

47- U.S.—Campbell v. Johnson, D.C. 

N.Y., 11 F.R.D. 107. 

Partloulor esEpenses not aUowabla 
Wheve it appeared that plaintlfC 
controlled documents sought by de-: 
fendctnt because foreign corporatioia j 
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, would'Produce them in Germany if 
plaintlfC approved, and that presence 
of representative of plaintiff in Ger¬ 
many when discovery was made 
could accomplish nothing, defendant 
would not be required to pay expens¬ 
es for fees and traveling expenses of 
plaintiff’s counsel in traveling to 
Germany in connection with discov¬ 
ery. 

U.S.—^Holland Am. Merchants Corp. 

V. Rogers, D.C.N.Y., 23 F.R.D. 267. 

48. tXhsigxied stipulation 

Where plaintiffs instituted action 
in state court, signed a stipulation to 
discontinue such action, which was 
sent to counsel for defendant but 
was not signed or returned by him, 
and subsequei^tly commenced suit in 
federal court, plaintiffs would be en¬ 
titled to Inspect and copy documents 
In defendant’s possession only aft¬ 
er they completely discontinued their 
state court action and submitted to 
examination requested by defend¬ 
ant. 

U.S.—Coriell v. Cosmopolitan Tour¬ 
ist Co., D.C.N.Y., 10 F.R.D. 442. 

49. Order amplified on resettlement 

Where prior order for production 

of records and documents by bank re¬ 
ferred to files of ^’Europeah Dis¬ 
trict," but bank allegedly had no file 
thus designated, order would be am¬ 
plified, on resettlement in accordance 
with court’s prevloeMf opinion, to re¬ 
quire production of files relating to 
Russian branches maintained by pa]> 
ticular ofiSlcers. 
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Modification of order. In a proper case, an order 
for the production of documents or things for in¬ 
spection, copying, or photographing may be modified 

by the court.^0 

Reconsideration and rescission. In a proper case, 
a motion may be made to reconsider and rescind an 
order for the production of documents and things 
for inspection, copying, or photographing.®! Such 
motion should be disposed of before motions relat¬ 
ing to the enforcement of the order, since the rescis¬ 
sion of the order would render the other motions 

moot.®2 


§ 741. -Discretion of Court 

In ruling on a motion for the production of documents 
or things, the federal district court is vested with discre¬ 
tion as to whether it should be granted, and under what 
conditions and within what limits. 

In ruling on a motion for the production of docu¬ 
ments or things for inspection, copying, or photo¬ 
graphing, under Rule 34 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., the federal district 
court is vested with discretion as to whether it 
should be granted, and in so far as the protection 
of the parties is concerned, under what conditions 
and within what limits.®^ This is so particularly 


U.S.—U. S. V. National City Bank of 
N. Y., D.C.N.T., 7 F.R.D. 68. 

50. Pacts held not to warrant modi¬ 
fication 

Allegration that no letter of speci¬ 
fied date between the persons named 
in order requiring corporation to pro¬ 
duce specified documents had been 
found, and that in opinion of corpo¬ 
ration’s attorney no such letter ex¬ 
isted, did not constitute sufllcient 
ground for modification of order re¬ 
quiring corporation to produce all 
documents relating to transfer of 
funds to Communist China and ex¬ 
plicitly demanding such letter. 

U.S.—In re Indusco, Inc., D.C.N.Y., 15 
F.R.D. 7. 

51. Motion unavailable for lack of 
evidence 

District court could not act on 
motion to reconsider and rescind or¬ 
der requiring plaintiff to produce 
specified records on ground that At¬ 
torney General of Switzerland had 
confiscated such records and forbid¬ 
den their production as ordered by 
court, in absence of evidence as to 
propriety under Swiss law of Attor¬ 
ney General’s action in confiscating 
the records and forbidding their pro¬ 
duction and efforts of plaintiff to 
comply with order. 

U.S.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. McGrath, D. 
C., 11 F.R.D. 294. 

Beferenoe to special master 

On motion to reconsider and re¬ 
scind order requiring plaintiff cor¬ 
poration to produce for inspection 
the records of affiliated banking firm 
because Attorney General of Switzer¬ 
land had confiscated such records and 
forbidden their production, evidence 
as to the good faith of plaintiff cor¬ 
poration in Its efforts to comply 
with order and as to the propriety 
under Swiss law of action of Swiss 
Attorney General should be taken by 
special master and his conclusions 
reported to district court and not by 
a direct hearing in district court. 
D.C.—Societe Internationale Pour 
Participation Industrielles Et 


Commerciales, S. A. v. McGrath, 
supra. 

52. D.C.—S o c 1 e t e Internationale 
Pour Participations Industrielles 
Et Commerciales, S. A. v. McGrath, 
supra. 

53. U.S.—Tledman v. American Pig¬ 
ment Corp, C.A.Va., 253 P.2d 803 
—^Fisher v. Delehant, C.A.8, 260 F. 
2d 265—Indiviglio v. U. S.. C.A. 
Tex., 249 F.2d 649, reversed on oth¬ 
er grounds 78 S.Ct. 1381, 367 U.S. 
674, 2 L..Ed2d 1647—Penning v. 
Phelps, C.A.Vt,. 249 F.2d 47—Bank 
of America Nat. Trust & Sav. Ass’n 
V. Hayden, C.A.Cal., 231 F.2d 696— 
O’Malley v. Chrysler Corp., C.C.A. 
Ill., 160 P.2d 35. 

Lever Bros. Co. v. Proctor & 
Gamble Mfg. Co., D.C.Md., 38 F. 
Supp. 680. 

Fahey v. U. S., D.C.N.T., 18 F.R. 
D. 231—^U. S. V. Certain Parcels of 
land. Etc., D.C.Cal, 15 P.R.D. 224 
—^William A. Meier Glass Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa., 11 P.R.D. 487—Vermilyea v. 
Chesapeake & O. Ry. Co., D.C. 
Mich., 11 F.R.D. 266—Hawaiian 
Airlines v. Trans-Paclflc Airlines, 
D.C.Hawali, 8 P.R.D. 449—Gordon 
V. Pennsylvania R. Co., D.C.Pa., 6 
F.R,D. 610. 

D.C.—Sher v. De Haven, 199 P.2d 777, 
91 U.S.APP.D.C. 267, 86 A.L.R.2d 
937, certiorari denied 73 S.Ct. 797, 
346 U.S. 936, 97 L*.Ed. 1363. 
Determination of motion see supra 
§ 739. 

Delay 

Privilege of inspecting documents 
and examination of witnesses must 
not be used for purposes of delay. 
U.S.—Brockway Glass Co. v. Hart- 
ford-Empire Co., D.C.N.T., 2 P.R.D. 
267. 

MotloiLB denied 

(1) In general. 

U.S.—^U. S. V. Lorain Journal Co., D. 
C.Ohio, 10 F.R.D. 487—Clark v. 
Chase Nat. Bank of City of New 
York, D.C.N.Y., 2 P.R.D. 94. 

(2) Where former employee, in ac¬ 
tion against former employer on em¬ 
ployment contract, made no -effort, 
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I either in motion or by affidavit, to 
show good cause, as required by Fed¬ 
eral Rule of Civil Procedure, for pro¬ 
duction by former employer of rec¬ 
ords and documents, or proposed in¬ 
spection of former employer’s plant, 
and seven years had elapsed after 
former employee had left former em¬ 
ployer’s employment before former 
employee filed action and motion, 
and, in meantime, changes had been 
made by former employer in its 
plant, and, because of competitive 
nature of Industry, former employer 
sought to keep secret from former 
employee improvements which it had 
developed, district court did not 
abuse its discretion in denying in 
the most part the former employee’s 
motion. 

U.S.—Tledman v. American Pigment 
Corp., CA.Va., 253 F.2d 803. 
Motions granted 

U.S.—^Tague v. Delaware, L. & W. R. 
Co., D.C.N.Y.. 6 P.R.D. 337—Rosen- 
blum V. Dingfelder, D.C.N.Y., 1 F. 
R.D. 179—^Norton v. Cooper Jar- 
rett, Inc., D.C.N.Y., 1 F.R.D. 92. 

Motion granted in part 

U.S.—Saxton v. W. S. Askew Co., D. 

C. Ga., 38 F.Supp. 323. 

Shultz V. Manufacturers & Trad¬ 
ers Trust Co., D.C.N.Y., 1 F.R.D. 
243. 

D.C.—Carter v. Baltimore & O. R. 
Co., 162 F.2d 129, 80 U.S.App.D.C. 
267. 

64. U.S.—Vermilyea v. Chesapeake 
& O. Ry. Co., D.CMich., 11 P.R.D. 
256—Michel v. Meier, D.C.Pa„ 8 F. 
R.D. 464—^Hirshhom v. Mine Safe¬ 
ty Appliances Co., D.C.Pa., 8 F.R. 

D. 11. 

D.C.—^U. S. V. Maryland and Virginia 
Milk Producers Ass’n, D.C., 20 F.R. 
D. 441. 

Terms and conditions of order for 
production see supra $ 740, infra $ 
742. 

Personal books 

Court may defer production of per¬ 
sonal books of account pending a de¬ 
termination of their materiality. 

U.S.—Bruun v. Hanson, D.C.Idaho, 
30 F.Supp. 602, certiorari denied 
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after the trial has begun, since a party may then 
make use of a subpoena duces tecum. 55 

In exercising its discretion and making its deter¬ 
mination the Rule contemplates an exercise of judg¬ 
ment by the court, not a mere automatic granting 
of a motion and the court is to be guided by 
sound legal principles.57 

Where the court in its discretion grants the mov¬ 
ing party the right to enter certain property to take 
photographs and make measurements, it will not, 
in its discretion, grant the additional request for the 
production of blueprints and drawings.58 

Where the court has denied an application for an 
oral examination of a nonresident party, the court 
will exercise its discretion to permit a somewhat 
broader discovery of documents than otherwise.59 

§ 742. -Protection of Privileged or Con¬ 

fidential Matter 

The court ordering the production of documents or 
things for inspection, copying, or photographing should 
make provision for the protection of confidential or privi¬ 
leged matters from public disclosure. 

In accordance with the provisions of Rule 30 (b) 
of the Federal Rules of Civil Procedure, 28 U.S.C.A., 
authorizing the court to make any order which 


justice requires to protect a party from annoyance, 
embarrassment, or oppression, as discussed supra 
§ 740, the court, ordering the production of docu¬ 
ments or things for inspection, copying, or photo¬ 
graphing, should make provision for the protection 
of confidential matters from public disclosure.®® 
Accordingly, if a party ordered to produce docu¬ 
ments, in complying with the order, finds that there 
are specific documents which, if disclosed, would 
give the moving party an unfair business advantage, 
he can make application for an order embodying 
protection,®! such as confining the inspection to the 
attorneys of the party rather than its officers.®^ 
Under the Rule, an order for the production of 
material which may constitute trade secrets or con¬ 
fidential information may include provisions for the 
simultaneous filing of specified documents or infor¬ 
mation enclosed in sealed envelopes to be opened 
as directed by the court.®® 

Appointment of special master. While a special 
master may be required in some circumstances,®^ 
where the nature of the matter to be discovered 
is not extremely confidential, the court will not ap¬ 
point a special master,®® particularly where the mov¬ 
ing party has stated, and the court has so ordered, 
that he will not reveal the nature of the information 


Hanson v. Bruun, 60 S.Ct. 86, 308 
HS. 571, 84 L.Ed. 479. 

65. U.S.—^U. S. V. American Optical 
Co., D.C.N.T., 2 F.R.D. 634. 

56- U.S.—^Bixler v. Proctor Acade¬ 
my, D.C.N.H., 16 F.R.D. 603—Hu- 
dalla V. Chicago, M., St. P. & P. R. 
Co., D.C.Minn., 10 F.R.D. 363. 
D.C.—Martin v. Capital Transit Co„ 
170 P.2d 811, 83 U.S.App.D,C. 239— 
Carter v. Baltimore & O. R. Co., 
152 P.2d 129, 80 U.S.APP.D.C. 257. 

57. U.S.—^U. S. V. Certain Parcels of 
Land, Etc., D.C.Cal., 16 F.R.D. 224. 

58. Bight to board vessel 

Where plaintiff in suit for Injury 
sustained as crew member on defend¬ 
ant’s steamship had been granted 
right to board vessel to take photo¬ 
graphs and make measurements, 
court in exercise of its discretion 
would not grant additional request 
for production of blueprints and 
drawings of vessel showing place at 
which alleged accident occurred. 

U.S.—^Vermilyea v. Chesapeake & O. 
By. Co.. D.C.Mlch., 11 F.R.D. 265. 

59. U.S.—^Bndte v. Hermes Export 
Corp., D.C.N.T., 20 F.RJD. 162. 

60. U.S.—Louis Weinberg Associ¬ 
ates V. Monte Christl Corp., D.C.N. 
T., 11 F.R.D. 614—Hirshhorn v. 
Mine Safety Appliances Co., D.C. 
Pa.. 8 F.R.D. IL 


Contents of tax returns 
U.S.—Balm & Blank, Inc. v. Bruno- 
New York, Inc., D.C.N.Y., 17 F.R.D. 
346. 

Approval of inspecting experts 
In action for damages because of 
improper workmanship in bleaching 
and drying goods, plaintlffTs motion 
for discovery and inspection, photo¬ 
graphing and measurement of spe¬ 
cially constructed bleaching tanks, 
manufactured and installed by de¬ 
fendant’s employee to preserve se¬ 
crecy of defendant’s trade process¬ 
es, should be granted, with appro¬ 
priate provisions for protection 
against disclosure of such processes 
and directions that plaintiff furnish 
name of proposed expert to make in¬ 
spection and that defendant set forth 
specific grounds for any objection to 
plaintiff’s choice. 

U.S.—^Louls Weinberg Associates 
v. Monte Christ! Corp., D.C.N.Y., 11 
F.R.D. 514. 

Buie held Inapplicable 
Where plaintiffs allegedly discov¬ 
ered, pending action, that an em¬ 
ployee of plaintiffs had allegedly 
turned over to defendants, plaintiffs’ 
confidential documents and trade se¬ 
crets, plaintiffs, in seeking to protect 
themselves from defendants’ use of 
documents, were not entitled to or¬ 
der that defendants turn over docu¬ 
ments to court, on theory that if de- 
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fendants had legally obtained posses¬ 
sion of documents under discovery 
Rules, plaintiffs would have had 
right to ask for protective devices of 
Federal Rule, since plaintiffs’ remedy 
was by motion for interlocutory in¬ 
junction or by an independent action. 
U.S.—^Ferguson v. Ford Motor Co., 
D.C.N.Y., 8 F.R.D. 414. 

61. U.S.—Technical Tape Corp. v. 
Minnesota Min. & Mfg. Co., D.C.N. 
Y., 18 F.R.D. 318. 

62. U.S.—^Technical Tape Corp. v. 
Minnesota Min. & Mfg. Co., supra. 

63. Contents of envelopes 

On motion to require defendant to 
produce drawing, models, and confi¬ 
dential Information relating to pend¬ 
ing patent applications executed by 
former employee of plaintiff while in 
defendant’s employ, defendant would 
be required to file such papers and 
information in sealed envelopes to be 
opened as directed by court on con¬ 
dition that plaintiff simultaneously 
file in sealed envelopes statement of 
the particular confidential matter of 
which former employee allegedly 
availed himself. 

U.S.—Remington Rand v. Control In¬ 
strument Co., D.C.N.Y., 7 F.R.D. 18. 

64. U.S.—G. & P. Amusement Co. v. 
Regent Theater Co., D.C.Ohio, 9 F, 
R.D. 721. 

65- U.S.—G. & P. Amusement Co. v. 
Regent Theater Co., supra. 
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discovered to any interested party except as neces¬ 
sary at the trial.®® 

Excision of privileged matter. If a document of 
evidentiary value to a party is of such a nature 
that the privileged matter therein can be excised, 
or by other means withheld from public disclosure, 
without destroying the “best evidence” character 
of the writing, the trial court will exercise discre¬ 
tionary power to the end that the competing interests 
of both parties may be reasonably satisfied.®*^ The 
first step in this process of salvaging the best avail¬ 
able evidence while protecting privileged matter 
from public disclosure is to order the document in 
question delivered to the clerk under sale for in¬ 
spection by the judge in camera to determine wheth¬ 
er the document has sufficient possible evidentiary 
value in any event to warrant discovery by the 
party demanding its production.®® 

Posting of bond. While a moving party may be 
required to post a bond where the documents he 
seeks to have produced for his inspection are con¬ 
fidential or trade secrets,®® a bond is not required 
where the information contained in the documents is 
required by contract to be established by the other 
party.70 

§ 743. Successive Motions 

In general, the denial of a motion to produce, where 
based on a correctible deficiency In the motion, is with¬ 
out prejudice to a renewal of the motion as corrected; 
but a motion cannot be used to secure information pre¬ 
viously denied. 

In general, the denial of a motion for the produc¬ 
tion of documents or things for inspection, photo¬ 
graphing, or copying, where based on a correctible 


deficiency in the motion, is without prejudice to 
a renewal of the motion as corrected or when 
the denial is based on particular circumstances, it 
may be without prejudice to a renewal of the motion 
when a change of the circumstances may warrant 
it.7® However, a party is not entitled, by motion for 
the production and inspection of documents, to se¬ 
cure information which a previous order denied 
him the right to examine into.*^® 

Applying the above rule, where a motion for an 
inspection discovery must be denied for an in¬ 
sufficient showing of good cause, it may be denied 
without prejudice to a renewal thereof on specified 
conditions,*^4 or on a proper showing.*^® Likewise, 
where the moving party fails to show that the re¬ 
quested documents or things were material or rele¬ 
vant to the issues in the action, the motion may be 
denied without prejudice to a later consideration 
of a motion for production if it developed during 
the trial that the documents and things referred to 
were relevant to the subject matter involved in the 
action.'^® 

Where the moving party’s action does not appear 
to be meritorious, the court may require him, as a 
condition to the renewal of the motion, to furnish 
an undertaking for costs.'^'^ 

Protection of rights at time of trial. If a party 
whose motion for the production of documents was 
denied believes that the court’s action was improvi¬ 
dent or that the evidence at the time of the trial 
disclosed facts which rendered such order a denial 
of substantial rights, it is incumbent on him to pro¬ 
tect such rights at the time of trial and the 


66. U.S.—G. & P. Amusement Co. v. 
Regent Theater Co., supra. 

67. U.S.—^U. S. V. Certain Parcels 
of Land, Etc., D.C.Cal., 15 F.R.D. 
224. 

68. U.S.—^U. S. V. Certain Parcels 
of Land, Etc., supra. 

69. U.S.—^Von Witte v. American 
Elite, Inc., D.C.N.T., 20 P.R.D. 221. 

70. Customer list 

In action to recover damages for 
and injunctive relief against defend¬ 
ant corporation’s termination of con¬ 
tract for plaintiff’s exclusive distrib¬ 
utorship of radio sets. Imported by 
defendant, in certain area, plaintiff’s 
customer list, required by contract to 
be established by him, was relevant 
and material and hence available to 
defendant without conditioning order 
for disclosure thereof on posting of 
bond as in case of trade secret. 


XJ.s.— Von Witte v. American Elite, 
Inc., supra. 

71. U.S.—^Heiner v. North American 
Coal Corporation, D.C.Pa., 3 P.R.D. 
63, first case. 

Befioleucy In desigiiation 
U.S.—^Hillside Amusement Co. v. 
Warner Bros. Pictures, D.C.N.T., 7 
P.RJC). 260. 

72. U.S.—^McDonald v. Pennsylvania 
R. Co., D.C.Pa., 15 F.R.D. 146. 

73. U.S.—Clark v. Chase Nat. Bank 
of City of New York, D.C.N.Y., 2 
F.R.D. 94. 

74. Particular couditlons specified 
were that plaintiff in his notice of 
motion cite the Rule under which 
he was proceeding, that he seek only 
those documents established on de¬ 
fendant’s deposition or answers to 
interrogatories to exist, and that he 
establish good cause by proper affl- 
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davit setting forth facts and not 
vague hearsay or conclusions. 

U.S.—Gunderson v. Moran Transp. 
Corp., D.C.N.T., 16 F.R.D. 111. 

75. Probability of existence of good 
cause 

Motion would be denied without 
prejudice to renewal where it ap¬ 
peared highly probable that sub¬ 
stantial portions of devices and doc¬ 
uments demanded related to plain¬ 
tiff’s preparation for trial. 

U.S.—^Midland Steel Products Co. v. 
Clark Equipment Co., D.C.Mich., 7 
P.R.D. 132. 

76. U.S.—Woods V. Komfeld, D.C. 
Pa., 9 FJR.D. 678. 

77. U.S.—^Montague v. Electronic 
Corp. of America, D.C.N.Y., 76 F. 
Supp. 933. 

78. U.S.—^Bank of America Nat. 
Trust & Sav. Ass’n v. Hayden, C.A. 
Cal., 231 F.2d 595. 



§§ 743-745 FEDERAL CIVIL PROCEDURE 35A C. J.S. 

denial does not foreclose his right to move at the the trial court the opportunity to pass thereon in 
trial for the production of the records so as to give the light of the evidence as then developedJ^ 

4. Compliance; Failure to Comply 


§ 744. Compliance 

There must be a compliance with an order to produce 
documents or things, unless there is a valid excuse for 
noncompliance. 

An order to produce documents or things for in¬ 
spection, copying, or photographing, under Rule 34 
of the Federal Rules of Civil Procedure, 28 U.S.C. 
A., must be complied with,^® unless there is a valid 
excuse for nonproduction of the requested item.Sl 
An allegation that all the documents pertaining to 
certain transactions were produced, without refer¬ 
ring to particular documents specified by the moving 
party, is a mere conclusion and does not excuse 

nonproduction.S2 

Time for compliance. Whether an extension of 
time will be granted for compliance with an order 
to produce may depend on the circumstances of the 
particular case,*3 including the efforts made to com¬ 
ply with the order and the reasonable likelihood 
that the party would be able to comply if the time 
therefor were extended.^^ 

§ 745. -Unavailability of Document or 

Thing 

The unavailability or nonexistence of the document 


or thing sought to be produced may excuse the failure 
to obey the order to produce. 

While the unavailability of the documents or 
things to be produced may excuse the failure to obey 
the order to produce, 85 nonpossession is not neces¬ 
sarily an excuse for refusal to produce for inspection 
as ordered, since control, not mere possession, is 
the determining factor.®® If the documents or things 
sought to be produced are not in the custody or 
control of the party ordered to produce them, a 
statement to that effect is sufficient to excuse him 
from compliance with the order, 8"^ and the party 
may be required to serve a statement on the moving 
party’s attorney to that effect ;88 but if he knows 
where and under whose control they presently are, 
then he should so state in detail.®^ 

Nonexistence of document or thing. The non¬ 
existence of the document to be produced can be 
proved as an excuse for its nonproduction.9® More¬ 
over, where the documents are improperly designat¬ 
ed in the order to produce, and the fact is that the 
documents as designated do not exist, the failure 
to produce the documents intended by the order does 
not constitute, technically, a noncompliance with 
the order for which the party will be punished, 
but the party will be required to obey a resettled 


79- U.S.—^Bank of America Nat. 
Trust & Sav. Ass’n v, Hayden, su¬ 
pra. 

80. U.S.—Murphy v. New York & 
Porto Rico S. S. Co., D.C.N.Y., 27 
F.Supp. 878. 

81. Matter held not excuse 
District court must at some time 

be Informed of the current activi¬ 
ties of cross defendants in order to 
determine the need for, or propriety 
of, injunctive relief, and hence doc¬ 
uments which cross defendant had 
been ordered to produce at instance 
of cross claimants could not be with¬ 
held on ground that they related to 
matters occurring after the filing of 
amended counterclaim. 

U.S.—^Radio Corp. of America v. Rau- 
land Corp., D.C.IIL, 18 F.R.D. 440. 

82. U.S.—U. S. v. National City 
Bank of N. Y., D.C.N.Y., 7 F.R.D. 
68 . 

83. U.S.—S o c 1 e t e Internationale 
Pour Participations Industrlelles 
Et Commerclales, S. A. v. Rogers, 
APP.D.C., 78 S.Ct. 1087, 357 U.S. 197, 

2 L.Ed.2d 1255. 

84. U.S.—S o c i e t e Internationale 


Pour Participations Industrlelles 
Et Commerciales, S. A. v, Brownell, 
D.C., 15 P.R.D. 83. 

No reasonable likelihood 
Where, on review of proceedings 
and in view of developments since 
last extension of time granted plain¬ 
tiff to produce documents and rec¬ 
ords called for by court order, it ap¬ 
peared that there was no reasonable 
likelihood that plaintiff would be able 
to accomplish the full production re¬ 
quired by law, and where it appeared 
that, during a period of more than 
four years, plaintiffs efforts to make 
full production or accomplish full 
access to documents and records 
were futile, court would not extend 
time to make further discovery, but 
would dismiss suit with prejudice. 
D.C.—Societe Internationale Pour 
Participations Industrlelles Et 
Commerciales, S. A. v. Brownell, 
supra. 

85. Affidavit to produce document 
when found 

Where plaintiff administrator, In 
opposing defendant's motion to dis¬ 
miss action because of plaintiff’s 
failure to comply with court’s order 
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I to produce certain documents deal¬ 
ing with decedent’s earnings for cer¬ 
tain years, stated that she was un¬ 
able to locate documents after dili¬ 
gent search and would produce them 
immediately, if located, dismissal of 
action is not required, but district 
court, in its discretion, will direct en¬ 
try of order requiring plaintiff to file 
affidavit that documents are unavail¬ 
able and will be produced by her im¬ 
mediately, if located. 

U.S.—^Haskell v. Philadelphia Transp. 
Co., D.C.Pa., 19 P.R.D. 356. 

86. U.S.—Bough V. Lee, D.C.N.T., 29 
F.Supp. 498. 

87. U.S.—^RCA Mfg. Co. v. Decca 
Records, D.C.N.Y., 1 F.R.D. 433. 

88. By court order 

U.S.—^Palensar v. Isthmian S. S. Co., 
D.C.N.Y., 11 F.R.D. 552. 

89. U.S.—^RCA Mfg. Co. v. Decca 
Records, D.C.N.Y., 1 P.R.D. 433. 

90. U.S.—In re Indusco, Inc., D.C.N. 
Y., 15 P.R.D. 7. 

91. U.S.—U. S. V. National City 
Bank of N. Y., D.C.N.Y.* 7 P.R.D. 
68 . 
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order specifying correctly the documents to be pro¬ 
duced.^ 2 

§ 746. - Sufficiency of Compliance 

An order to produce a document or thing is not com¬ 
plied with by anything less than full production or full 
access to the documents or things ordered to be produced 
or made accessible. 

An order for the production of documents or 
things for inspection, copying, or photographing, 
pursuant to Rule 34 of the Federal Rules of Civil 
Procedure, is not complied with by anything less 
than full production or full access to the documents 
or things ordered to be produced or made ac- 
cessible.93 Thus, the person ordered to produce 
documents cannot, in complying with the order, 
excise portions of such documents merely because 
such portions do not bear directly on the subject of 
inquiry, since the excised portions may help in 
checking other facts or records or in the discovery 
of other transactions.95 Likewise, a statement by- 
counsel for the party ordered to produce documents 
for inspection that he has inspected the documents 
and that they do not contain evidence sought by the 
demanding party is not a compliance with the or- 
der.96 

Conformed copy. Where an order requires the 
production of a certain document, the party ordered 
to produce it may produce a conformed copy of the 
document on his statement under oath that he is not 
in possession of the original, and that the copy he is 
submitting is a conformed copy of the original.97 

Provisions of order as to compliance. The terms 
of an order for the production of documents or 
things for inspection, copying, or photographing 
must be so settled as to enable the court and the 
party against whom the order is directed to know 
when compliance with the order has been had.98 


Thus, in order that it may know whether there 
has been compliance with an order for the produc¬ 
tion of documents or things, and whether such com¬ 
pliance has been prompt, full, and ungrudging, a 
federal district court may direct that a detailed 
record be kept of the hours spent in finding and 
producing the documents or things.99 

§ 747. Use of Items Produced 

The fact that documents or things are ordered to be 
produced does not of Itself render them admissible In 
evidence at the trial of the cause. 

The fact that documents or things are ordered to 
be produced for inspection does not of itself render 
them admissible in evidence at the trial of the 
cause,^ even though they were ordered to be pro¬ 
duced over the objection of the party producing them 
that they were irrelevant.^ Moreover, the fact that 
the documents are admitted in evidence on the trial 
does not mean that all of the statements appearing 
therein should be accepted as true.9 

Where a document produced by one party after 
demand and inspection by the other party is admis¬ 
sible, it is admissible on behalf of the party who pro¬ 
duced it even though the other party refuses to place 
the document in evidence.^ 

§ 748. Failure to Comply 

The consequences of a refusal to obey an order to 
produce a document or thing for inspection, copying, or 
photographing are provided by the Rules, and the moving 
party cannot employ a substitute procedure, such as an 
Injunction in aid of the order to produce. 

The consequences of a refusal to obey an order 
made under Rule 34, to produce any document or 
other thing for inspection, copying, or photograph¬ 
ing or to permit it to be done, or to permit entry 
on land or other property, are provided by Rule 37 
(b) (2) of the Federal Rules of Civil Procedure;® 


92. U.S.—U. S. V. National City 
Bank of N. T., supra. 

93. D.C.—S o c 1 e t e Internationale 
Pour Participations Industrielles 
Et Commercialese S. A. v. Brownell, 
D.C.. 16 P.R.D. 83. 

nies edited hy prodnclngr party 
Where defendant bank’s attorney 
contended, in support of limiting ex¬ 
amination of documents, that there 
was no file to edit for purpose of ex¬ 
cluding all but documents relating to 
ruble transactions, bank could not 
thereafter edit the file, determine for 
itself which papers referred to ruble 
transactions, and be unwilling to ex¬ 
plain basis of editing, but plaintiff 
could examine complete files, detej> 
mine for itself what pertained to 
ruble transactions, subject to court’s 


determination in event of dispute, 
and copy only those. 

U.S.—U. S. V. National City Bank of 
N. T., D.C.N.Y., 7 P.R.D. 68. 

94. U.S.—In re Indusco, Inc., D.C. 
N.T., 16 F.R.D. 7. 

95. U.S.—^In re Indusco, Inc., supra. 

96. U.S.—^Murphy v. New York & 
Puerto Rico S. S. Co., D.C.N.Y., 27 
F.Supp. 878. 

97. Ziease 

U.S.—^Blumenthal v. Dukacs, D.C.N. 
Y., 2 F.R.D. 427. 

98. U.S.—^U. S. V. American Optical 
Co., D.C.N.Y., 2 P.R.D. 634. 

99. U.S.—^U. S. V. United Bhoe Ma¬ 
chinery Corp., D.C.Mass., 76 F. 
Supp. 316. 

1. U.S.—U. S. V. Bartholomew, D.C. 
- Ark., 137 F.Supp. 700. • 
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Brackett v. Woodall Pood Prod¬ 
ucts, D.C.Tenn., 12 P.R.D. 4. 

Ho objection to admission 
U.S.—^U. S. V. Bartholomew, D.C.Ark., 
137 F.Supp. 700. 

2. U.S.—^Radio Corp. of America v. 
Rauland Corp., D.C.I11., 18 P.B.D. 
440. 

3. U.S.—U. S. V. Bartholomew. D.a 
Ark., 137 F.Supp. 700. 

4. U.S.—^McCarthy v. Palmer, D.C. 
N.Y., 29 F.Supp. 585, affirmed C.C. 
A., 113 P.2d 721, certiorari denied 
Palmer v. McCarthy, 61 S.Ct. 50, 
811 U.S. 680, 86 L.Ed. 438. 

5. U.S.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. Rogers, App. 
D.C., 78 S.Ct. 1087, 357 U.S. 197, 2 

^ .L.Ed.2d 1256. 
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and Rule 34, construed in connection with Rule 37, 
makes definite provision for the consequences of a 
refusal to make discovery or failure to comply with 
the order.6 Thus, the moving party cannot employ 

a substitute procedure, for the enforcement of the 
Rule, for that provided in the Rules.*^ 

Injunction in aid of orders In accordance with 
the rule that the moving party cannot employ a 
substitute procedure for that provided in Rule 37, 
as discussed above, he cannot employ an injunction 
against interference with the inspection. ^ Hence, 
the court, ordering a party to permit the moving 
party to enter on certain premises to make a survey, 
cannot, in aid thereof, issue an injxmction restraining 
interference with such survey.® 

§ 749. -Penalties 

If a party refuses to obey an order to produce, the 
court may take Just action, and should fit the penalty 
to the nature and effects of the refusal; and it may re¬ 
quire the disobedient party to pay the expenses of the 
other party, or it may enter a default Judgment. 

Under the provisions of Rule 37 (b) (2), if any 
party or an officer or managing agent of a party 
refuses to obey an order to produce, the court may 
make such orders with respect to the refusal as are 
just,i® and should fit the penalty therefor to the 
nature and effects of the refusal and the nature 
of the penalty to be imposed rests largely within 


the discretion of the trial court.^® The court may 
make whatever disposition is just in the light of the 
facts of the particular case.^® 

Willfulness of refusal to produce. No punishment 
under Rule 37 (b) will be inflicted where the re¬ 
fusal to produce documents or things for inspection, 
copying, or photographing is not willful.^^ 

Payment of expenses. Where a party fails to 
produce documents or things as ordered, the court 
may, by way of punishment, require him to pay 
the expenses of the moving party in connection with 
the obtaining of the order to produce.^S 

Default judgment. Where the refusal to produce 
a document makes it impossible for a party to pre¬ 
pare or present his case or defense, a default judg¬ 
ment is the proper remedy but the disobedient 
party should not automatically incur a default judg¬ 
ment in every case and in all circumstances.^^ 

§ 750.-Facts Taken as Estab¬ 

lished; Striking of Pleadings 

If a party refuses to obey an order to produce, the 
court may order the designated facts to be taken to be 
established for the purposes of the action in accordance 
with the claim of the moving party, or may refuse to 
allow the disobedient party to support or oppose desig¬ 
nated claims or defenses, or may strike pleadings or 
parts thereof. 

Under Rule 37 (b) (2), the court may, if any party 


‘Refusal to obey” as meanlnsr ‘*fall- 
ure” 

Under Rnle authorizing court to 
dismiss an action if a party refuses 
to obey an order to produce any doc¬ 
ument or other thing for Inspection, 
a party “refuses to obey” simply by 
failing to comply with an order. 
U.S.—Societe Internationale Pour 

Participations Industrielles Et 
Commerciales, S. A. v. Rogers, su¬ 
pra. 

6. U.S.—^Humble Oil & Refining Co. 
V. Sun Oil Co., C.A.Tex., 175 F,2d 
670, 671. 


Pour Participations Industrielles 
Et Commerclales, S. A. v. Rogers, 
APP.D.C, 78 S.Ct. 1087, 367 U.S. 
197, 2 L.Ed.2d 1255. 

11. U S.—^Bernat v. Pennsylvania R. 
Co., D.C.Pa., 14 P.R.D. 465. 

12. U.S.—^WMte Pine Copper Co. v. 
Continental Ins. Co., D.C.Mich., 166 
P.Supp. 148. 

13. U.S.—Valenstein v. Bayonne 
Bolt Corp., D.C.N.T., 6 P.R.D. 863. 

14. U.S.—Roth V. Paramount Pic¬ 
tures Distributing Corp., D.C.Pa., 8 
F.R.D. 31. 


would deprive plaintiff of any vital 
information as to facts of his acci¬ 
dent or that his presentation of case 
would be hindered, court would re¬ 
fuse to permit defendant to Introduce 
plaintiff's statement in evidence or to 
use it for purpose of cross-examina¬ 
tion or to refer to it at trial. 

U.S.—Bemat v. Pennsylvania R. Co., 

supra. 

Propriety of refusal determinable 
before trial 

Where action was brought to re¬ 
cover under policy for damage to 
smelter furnace allegedly caused by 
explosion within meaning of policy, 
and during discovery proceedingrs 
plaintiff revealed, at request of de¬ 
fendant, name of expert whom it had 
consulted as to whether an explo¬ 
sion had in fact occurred, and plain¬ 
tiff claimed report was work prod¬ 
uct and did not produce it, insurer 
had sufficient knowledge of exist¬ 
ence or probable existence of report 
to enable it to raise question of pro¬ 
priety of withholding report prior to 
trial, and record did not disclose ba¬ 
sis for granting of dismissal ground¬ 
ed on insured’s failure to comply 
with discovery Rules. 

U.S.—^White Pine Copper Co. v. Con¬ 
tinental Ins. Co., D.C.Mich., 166 F. 

Supp. 148. 


7. U.S.—Humble Oil & Refining Co. 
V. Sun Oil Co., supra. 

8. U.S.—Humble Oil & Refining Co. 
V. Sun Oil Co., supra. 

9. U.S.—^Humble Oil & Refining Co. 
V, Sun Oil Co., supra. 

“No equitable reason, therefore, 
can be advanced for the grant of an 
Injunction, the only effect of which 
is to put in the position of a con- 
temnor one who disobeys it when the 
rules already make provision for put¬ 
ting in contempt anyone who dis¬ 
obeys the rule.” 

U.S—Humble Oil & Refining Co. v. 
Sun Oil Co., supra. 

18. U.S.—S o c i e t e Internationale 


15. U.S.—^Bemat v. Pennsylvania R. 
Co., D.C.Pa., 14 F.RD. 465. 

Attorney’s fees 

U.S.—Bemat v. Pennsylvania R. Co., 
supra. 

16. U.S.—^Bernat v. Pennsylvania R. 
Co., supra. 

17. U.S.—Haskell v. Philadelphia 
Transp, Co., D.C.Pa., 19 P.R.D. 366 
—Bernat v. Pennsylvania R. Co., 
D.C.Pa., 14 F.R.D. 466. 

Refusal to admit matter In evidence 
Where defendant failed to obey or¬ 
der to produce plaintiff’s own state¬ 
ment taken by defendant shortly aft¬ 
er accident but there was nothing to 
show that withholding of statement 
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or an officer or managing agent of a party refuses to 
obey an order made under Rule 34 to produce any 
document or other thing for inspection, order that 
the designated facts shall be taken to be established 
for the purposes of the action in accordance with the 
claim of the party obtaining the order, or may 
make an order refusing to allow the disobedient 
party to support or oppose designated claims or de¬ 
fenses, or prohibiting him from introducing in evi¬ 
dence designated documents or things or items of 
testimonyA^ Likewise, the court may issue an order 
striking pleadings or parts thereof, or staying fur¬ 
ther proceedings until the order is obeyed.^® 

The dismissal of an action or proceeding or any 
part thereof for the refusal of a party to obey an 


order to produce any document or thing for in¬ 
spection is discussed infra § 798. 

§ 751.-Contempt 

A party’s disobedience of an order to produce may 
constitute a contempt of court and be punishable as such. 

Under Rule 37 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., the disobedience by a party 
of the order of a court for the production of docu¬ 
ments or things for inspection, copying, or photo¬ 
graphing may constitute a contempt of court and be 
punishable as such.^i However, no punishment for 
contempt will be inflicted where the refusal to pro¬ 
duce the documents or things is not willful.^^ 


18. U.S.—Reynolds v. U. S., C.A.Pa., 
192 F.2d 987, reversed on other 
grounds 73 S.Ct. 628, 345 U.S. 1. 97 
Lf.Ed. 727. 

IT. S. ex rel. Schlueter v. Wat¬ 
kins, D.C.N.Y., 67 P.Supp. 666, af¬ 
firmed, C.C.A., 158 F.2d 853—Ore- 
gon-Washington R. & Nav. Co. v. 
Strauss & Co., D.C.Or., 38 F.Supp. 
229. 

19. U.S.—Campbell v. Johnson, D.C. 
N.T., 101 F.Supp. 705. 

WUIfol dlsobedleuoe not shown 
In action, by buyer of all of a cor¬ 
poration's stock and debentures 
against executrix of testator who 
allegedly Induced the purchase by 
fraud, wherein executrix sought or¬ 
der precluding buyer from contra¬ 
dicting certain defenses based on cor¬ 
porate records because of buyer’s 
failure to produce such corporate 
records pursuant to discovery order, 
evidence failed to prove a willful 
failure of buyer to comply with dis¬ 
covery order, and executrix* motion 
would not be granted. 

U.S.—Campbell v. Johnson, supra. 

Items disposed of 

To extent that plaintiff by dispos¬ 
ing of bolts furnishing basis of cause 
of action had made it Impossible for 
defendant to secure the inspection to 
which he was entitled under the Fed¬ 
eral Rules, district court had discre¬ 
tion to preclude plalntifE from pro¬ 


curing any relief predicated on alle¬ 
gation that thread-rolling work was 
defectively performed on bolts which 
plaintiff willfully disposed of. 

U.S.—^Valenstein v. Bayonne Bolt 
Corp., D.C.N.T., 6 F.R.D. 363. 

20. U.S.—S o c i e t e Internationale 
Pour Participations Industrielles 
Et Commerciales, S. A. v. Rogers, 
APP.D.C., 78 S.Ct. 1087, 857 U.S. 
197, 2 L.Bd.2d 1266. 

Order to consent to production. 

Where a party in control, but not 
in possession, of certain documents 
or records, is ordered to consent to 
their production, his disobedience of 
the order may be punished by the 
striking of his pleading. 

U.S.—Morris v. Atchison, T. & S. F. 
Ry. Co., D.C.MO., 21 P.R.D. 165. 

Pleading stricken in part 
Where action for breach of con¬ 
tract charged both that defendant 
entirely neglected to thread a grreat 
number of the bolts as required by 
contract and that as to other bolts, 
defendant’s work was not performed 
in accordance with contract, and 
plaintiff’s willful disposal of bolts to 
defeat discovery order of district 
court related only to the threaded 
bolts, that part of complaint which 
concerned the threaded bolts would 
be stricken as punishment for plain¬ 
tiff’s refusal to comply with discov¬ 
ery order, but plaintiff would be per¬ 


mitted to proceed to trial as to his 
cause of action seeking damages for 
alleged neglect as to the thread-roll¬ 
ing. 

U.S.—^Valenstein v. Bayonne Bolt 
Corp., D.C.N.Y., 6 F.R.D. 363. 

21. U.S.—Humble Oil & Refining Co. 
V. Sun Oil Co., C.A.T6X., 176 F.2d 
670. 

Jaxlsdiotlon 

In proceedings against officers of 
bank for civil contempt, failure to 
controvert allegations in answers 
that district court lacked jurisdic¬ 
tion of action against bank to re¬ 
strain violations of Fair Labor 
Standards Act because none of bank’s 
employees was engaged in interstate 
commerce did not affect district 
court’s jurisdiction over such action 
or constitute a defense to charge of 
contempt for disobedience of court’s 
orders relative to answering ques¬ 
tions and producing records. 

U.S.—Fenton v. Walling, C.C.A.Cal., 
139 F.2d 608, certiorari denied 64 
S.Ct. 938, 321 U.S. 798, 88 L.Ed. 
1086, rehearing denied 64 S.Ct. 
1142, 322 U.S. 769, 88 L.Ed. 1595— 
Smith V. Walling, C.C.A.Cal., 139 
F.2d 608, certiorari denied 64 S.Ct. 
938, 321 U.S. 798, 88 L.Ed. 1086, 
rehearing denied 64 S.Ct. 1142, 322 
U.S. 769, 88 L.Ed. 1595. 

22. U.S.—^Roth V. Paramount Pic¬ 
tures Distributing Corp., D.C.Pa., 8 
P.R.D. 31. 


See Vol. 35B for §§ 752 to End 
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